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Presidential Documents

Title 3—

The President

[FR Doc. 07-1822
Filed 4-10-07; 8:45 am]
Billing code 4710-10-P

Memorandum of March 23, 2007

Assignment of Functions Under Section 530 of the Foreign
Relations Authorization Act for Fiscal Years 1994 and 1995,
and Section 2(b)(4) of the Export-Import Bank Act of 1945,
as Amended

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and laws
of the United States of America, including section 301 of title 3 of the
United States Code, I hereby assign to you:

(1)the functions of the President under section 530 of the Foreign Relations
Authorization Act for Fiscal Years 1994 and 1995 (Public Law 103-236)
(22 U.S.C. 2429a-2); and

(2)the functions of the President under section 2(b)(4) of the Export-Import
Bank Act of 1945, as amended (12 U.S.C. 635).

You are authorized and directed to publish this memorandum in the Federal

Register.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 270

[Docket No. 040720212-6238-02; I.D.
040204A]

RIN 0648—-AS09

Fish and Seafood Promotion Act
Provisions; Seafood Marketing
Councils

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Final rule.

SUMMARY: In response to renewed
fishing industry support for marketing
and promotion-related activities, NMFS
enacts regulations to implement the
Fish and Seafood Promotion Act (FSPA)
of 1986 for the establishment,
organization, and operation of Seafood
Marketing Councils (Councils). Council
marketing and promotion plans will be
designed to increase the general demand
for fish and fish products by
encouraging, expanding, and improving
the marketing and utilization of fish and
fish products both in domestic or
foreign markets, through consumer
education, research, and other
marketing and promotion activities. The
intent of this rule is to increase benefits
from domestic fisheries while
maintaining consistency with NMFS’
stewardship goals and mission
statement.

DATES: Effective May 11, 2007.
ADDRESSES: Copies of this rule, its
Regulatory Impact Review (RIR), and
Initial Regulatory Flexibility Analysis
(IRFA) are available from Christopher
M. Moore, Chief, Federal-State Division,

Office of Sustainable Fisheries, NMFS,
1315 East West Highway, Silver Spring,
MD 20910. The Final Regulatory
Flexibility Analysis (FRFA) consists of
the IRFA, public comments and
responses, and the summary of impacts
and alternatives contained in the
Classification section of the preamble of
this final rule.

Comments regarding the burden-hour
estimates or other aspects of the
collection-of-information requirements
contained in this final rule should be
submitted to Christopher M. Moore at
the address above or fax to (301) 713—
0596 and to David Rostker by e-mail at
David Rostker@omb.eop.gov, or fax to
(202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Gordon J. Helm, NMFS, telephone: (301)
713-2379 or E-mail:
Gordon.J.Helm@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

This final rule enacts regulations that
implement the Fish and Seafood
Promotion Act (FSPA) of 1986 (16
U.S.C. 4001 et seq.) to establish and
operate Seafood Marketing Councils
(Councils) in order to promote the
consumption of domestically harvested
seafood. A proposed rule requesting
public comment on this action
published in the Federal Register on
January 24, 2006 (71 FR 3797). Public
comments were accepted through
February 23, 2006. A full discussion of
the background of this rule was
presented in the preamble to the
proposed rule for this action and is not
repeated here.

In summary, NMFS issued a final rule
in 1989 enacting the FSPA, as it pertains
to Councils, for one or more species of
fish or fish products. The FSPA
permitted the creation of Councils
under a set of guidelines established by
the Secretary of Commerce (Secretary),
who delegated authority to NMFS, to
establish a National Seafood Marketing
Council (National Council). This
National Council was authorized to
fund applicants’ referenda to establish
and terminate species-specific
marketing councils. However, no
species-specific marketing councils
were established and the National
Council was disbanded. In 1996, the
regulations implementing the FSPA
were removed from the Code of Federal
Regulations (CFR) as part of the

government-wide Presidential
regulatory reform effort. Although the
implementing regulations were
withdrawn from the CFR, the FSPA
remains in effect.

The seafood promotion council rule
addresses a market failure that reduces
consumer demand for seafood as a
result of the dissemination of partial,
misleading or faulty information to
consumers. In reality, no consumer can
have perfect information about a
seafood product. However, the
dissemination of significantly incorrect
information about a product can
substantially lower consumer demand.
In the case of seafood, this could reduce
consumption of an important health-
beneficial food. While the role of the
federal government is not to promote
seafood, it does have a responsibility to
the consumer to ensure that the
information presented to them is
accurate and scientifically valid. The
Secretary of Commerce or designee on
the Seafood Promotion Council has the
responsibility of approving or rejecting
proposed marketing plans based on the
accuracy and scientific validity of the
information presented to the public.

An example of a case where partial
information leads to a substantial
reduction in the consumer demand for
a seafood product includes recent
marketplace confusion over
contaminants such as mercury in
seafood. The Food and Drug
Administration and industry have
promoted the health benefits of omega—
3 fatty acids, but consumers also hear
that many of the fish highest in omega—
3 fatty acids also generally contain the
higher levels of contaminants. This
leads to consumer confusion over the
degree to which the relative health
benefits exceed the risk from
contaminants and may result in
consumers diverting their demand for
protein to other products that may
provide fewer health benefits or carry
different health risks. While the seafood
industry could tackle this imperfect
information market failure on its own
through promotional campaigns and
consumer education, opponents could
counter that the industry action is “self
serving.” To counter this perceived
conflict of interest, the Federal
government can offer, through the
Seafood Promotion Act, a seal of
approval to assure consumers that the
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information being offered is accurate
and reliable.

Industry has expressed to NMFS
interest and support for seafood
marketing and promotion-related
activities. Niche marketing programs
have been initiated by both the Pacific
salmon harvesters in Alaska and by the
Wild American Shrimp organization in
the southern Atlantic and Gulf of
Mexico states. Additional interest has
been expressed by U.S. tuna processors
who are also facing declining market
shares due to foreign competition. In
response to industry requests, NMFS
promulgates regulations providing the
foundation for the establishment,
organization, and administrative
practices of the Councils.

Application to Establish A Council

An application package submitted to
NMEFS to establish a Council must
consist of the following information: (1)
an application requesting NMFS to
establish a Council; (2) a list of sector
participants who are eligible to vote in
the referendum; (3) a proposed charter
under which the proposed Council
would operate; and (4) an IRFA and/or
other analytical documentation
addressing the requirements of the
Regulatory Flexibility Act, Executive
Order 12866, National Environmental
Policy Act, and other information which
may include, but is not limited to, an
analysis of the primary, secondary, and
tertiary affects of increasing demand for
seafood. This information will be used
by NMFS to determine if the proposed
council or its marketing program is
consistent with NMFS conservation
goals, national standards, and other
guidelines. The applicant will also have
to demonstrate to NMFS that the
council or its marketing program is
consistent with Federal standards and
guidelines on nutrition and health. For
detailed information regarding
application requirements, see the
preamble to the proposed rule
published January 24, 2006.

NMFS will determine if the
application package is complete and
complies with all of the requirements
set forth in the implementing
regulations, the FSPA of 1986, and other
applicable law and make an initial
decision on the application within 180
days of receipt.

Referendum on Adoption of Proposed
Charter and Council Appointments

NMFS will conduct a referendum on
the adoption of the proposed charter
within 90 days of its initial affirmative
decision. The referendum will be
conducted among all sector participants
that meet the requirements for eligibility

to participate in the referendum, as
identified in the proposed charter. The
vote may be made by any responsible
officer, owner, or employee representing
a sector participant. The referendum to
establish a Council would pass if votes
cast in favor of the proposed charter
constitute a majority of the sector
participants voting in each and every
sector. Further, the majority must
collectively account for, in the
preceding 12-month period, at least 66
percent of the value of the fish and fish
products described in the proposed
charter that were handled during this
period, in that sector, and by those who
met the eligibility requirements to vote
in the referendum. If the referendum
passes, NMFS will establish a Council
and approve the proposed charter.

NMFS will initially pay all costs
related to the conduct of the referendum
to establish a Council. Once an
application has been approved, NMFS
will estimate the cost of conducting the
referendum, notify the applicants, and
request that they post a bond or provide
other applicable security, such as a
cashier’s check, to cover costs of the
referendum. After the referendum has
been conducted, NMFS will inform the
applicants of the exact cost. If the
referendum is approved and the
proposed charter is adopted, the
Council will be required to reimburse
NMEF'S for the total actual costs of the
referendum within 2 years after
establishment of the Council. This
amount would be paid for from
assessments collected by the Council. If
a referendum fails to result in
establishment of a Council, NMFS
would immediately recover all expenses
incurred from the bond or security
posted by applicants.

Within 30 days after a Council is
established, NMFS will solicit
nominations for Council members from
the sector participants represented on
the Council in accordance with the
approved charter. The members of each
Council should be individuals who, by
reason of their occupational or other
experience, scientific expertise, or
training, are knowledgeable with regard
to the activities of the sector which the
individual would represent on the
Council. NMFS will appoint the
members of the Council from among the
nominees within 60 days. The term for
members would be 3 years. Council
members will serve without
compensation but would be reimbursed
for their reasonable expenses incurred
in performing their duties as members
of the Council.

Continued Operation of a Council

Continued operation of a Council is at
the discretion of NMFS and subject to
NMFS’ annual review of a market
assessment prepared by the Council and
evaluation of Council performance.
Increases in product prices will not be
the sole criteria for determining the
effectiveness of a marketing program.
The Council must demonstrate that the
marketing plan will not adversely
impact those fisheries for which
conservation and management measures
are necessary to prevent overfishing and
rebuild overfished stocks, i.e., the
market plan should be designed to
increase profits rather than increase
harvest. The marketing plan should also
demonstrate that conservation and
management efforts in other fisheries
are not adversely affected, but NMFS
may use the primary, secondary, or
tertiary impacts in evaluating whether
the Gouncil should be allowed to
continue operating. Where measures
have been implemented to reduce the
overall harvest in a fishery, the
marketing plan should clearly identify
how stock conservation harvest capacity
reduction would not be adversely
impacted. Council support of the
regional fishery management council’s
adoption of dedicated or controlled
access programs, for example but not
limited to programs such as Individual
Fishing Quota, moratorium on new
entrants into a fishery, and other effort
control measures, are programs that
comply with this standard. NMFS
retains the authority to determine if the
continued operation of a Council would
be in the public interest.

Councils will be required to: (1) meet
performance standards approved by
NMEFS that demonstrate that marketing
and promotion programs are effective in
increasing consumer demand for
species-specific seafood products; (2)
conduct market assessments based on
economic, market, social and
demographic, and biological
information as deemed necessary by
NMEFS; (3) submit annual plans and
budgets for species-specific marketing
and promotion plans; (4) submit
progress reports on implementation of
the marketing and promotion plans; and
(5) submit financial reports with respect
to the receipt and disbursement of funds
entrusted to it. NMFS will require a
complete audit report to be conducted
by an independent public accountant
and submitted to NMFS at the end of
each fiscal year.

Assessments

Councils will be funded through
voluntary assessment of the industry
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represented on the Councils.
Assessments will be imposed on sector
participants in the receiving sector or
the importing sector or both as specified
in the approved Council charter.
Assessment rates will be based on value
that may be expressed in monetary units
or units of weight or volume. Once a
participant declines to pay an
assessment, or elects not to participate
in a Council, no future assessments will
be imposed. With NMFS’ concurrence,
a Council will establish the applicable
assessment for those seeking to rejoin or
participate in a Council at a future time.

The Council will notify a sector
participant subject to assessment that
the assessment is due. The notification
informs the participant of the right to
seek review of the assessment by filing
a written petition of objection with
NMFS at any time during the time
period to which the assessment applies
in accordance with the procedures in
§270.19. The notification also informs
the participant of the right to request a
refund of the assessment and provides
deadlines for submission of the request.

Persons subject to an assessment will
be required to pay the assessment on or
before the date due, unless they have
demanded a refund or filed a petition of
objection with NMFS under § 270.21.
However, a person who has demanded
a refund under § 270.22 or filed a
petition of objection under § 270.21 may
submit proof of these actions in lieu of
payment. In the case of a petition of
objection, NMFS will inform the
Council and the petitioner of its finding
at which time petitioner must pay the
revised assessment if applicable.

Pursuant to 16 U.S.C. 4014, any sector
participant who pays an assessment
under the FSPA may demand and must
promptly receive from the Council a
refund of the assessment. A demand for
refund must be made in accordance
with procedures in the approved charter
and within the time limits prescribed by
the Council and approved by NMFS.
Procedures to provide such a refund
will be established before any such
assessment will be collected. Once a
refund has been requested by a sector
participant and paid by the Council,
that sector participant will no longer
participate in a referendum or other
business of the Council during the
remainder of the assessment rate period.
However, if assessments are paid during
a future assessment rate period and no
refund is requested, that sector
participant will be able to again
participate in a referendum or other
business of the Council.

Quality Standards

Each Council may develop and
submit to NMFS for approval, or upon
the request of a Council, NMFS will
develop, quality standards for the
species of fish or fish products
described in the approved charter. Any
quality standard developed should be
consistent with the purposes of the
FSPA. A quality standard should be
adopted by a Council by a majority of
its members following a referendum
conducted by the Council among sector
participants of the concerned sector(s).
In order for a quality standard to be
brought before Council members for
adoption, the majority of the sector
participants of the concerned sector(s)
must vote in favor of the standard.
Furthermore, according to the best
available data, the majority must
collectively account for, in the
preceding 12—-month period, not less
than 66 percent of the value of the fish
or fish products described in the charter
that were handled during such period in
that sector by those who meet the
eligibility requirements to vote in the
referendum. Councils may develop
quality standards establishing the
criteria for the fish or fish products
being promoted. The Council will
submit a plan to conduct the
referendum on the quality standards to
NMEF'S for approval at least 60 days in
advance of such referendum date.

An official observer appointed by
NMFS will be allowed to be present at
the ballot counting and any other phase
of the referendum process, and may take
whatever steps NMFS deems
appropriate to verify the validity of the
process and results of the referendum.

Quality standards developed must
meet or exceed the U.S. Food and Drug
Administration§ s minimum
requirements for fish and fish products
for human consumption and must be
consistent with applicable standards of
the U.S. Department of Commerce
(NOAA) or other recognized Federal
standards and/or specifications for fish
and fish products.

Dissolution of a Council

In order to terminate a Council, at
least three sector participants in any one
sector must file a petition with NMFS.
The petition should be accompanied by
a written document explaining the
reasons for the petition. If NMFS
initially determines that the petition is
accompanied by the signatures, or
corporate certifications, of no less than
three sector participants in the sector
who collectively accounted for, in the
preceding 12—month period, not less
than 20 percent of the value of the fish

or fish products that were handled by
that sector during the period, NMFS
within 90 days after the initial
determination, will conduct a
referendum for termination of the
Council among all sector participants in
that sector.

If the referendum votes which are cast
in favor of terminating the Council
constitute a majority of the sector
participants voting and the majority, in
the preceding 12—month period,
collectively accounted for not less than
66 percent of the value of such fish and
fish products the that were handled
during that period by the sector who
filed the petition, NMFS will by order
terminate the Council effective as of a
date by which the affairs of the Council
should be concluded.

Cost of Referendum

NMFS will initially pay all costs of
this referendum. However, prior to
conducting the referendum, NMFS will
require petitioners to post a bond or
other security acceptable to NMFS in an
amount which NMFS determines to be
sufficient to pay any expenses incurred
for the conduct of the referendum.

If a Council is terminated, NMFS,
after recovering all expenses incurred
for the conduct of the referendum, will
take action as is necessary and
practicable to ensure that moneys
remaining in the account established by
the Council are paid on a prorated basis
to the sector participants from whom
those moneys were collected. If a
referendum fails to result in the
termination of the Council, NMFS will
immediately recover the amount of the
bond posted by the petitioners.

If the amount remaining in the
Council account is insufficient for
NMEFS to recover all expenses incurred
for the conduct of the referendum,
NMFS will recover the balance of the
expenses from the petitioners that
posted a bond.

Comments and Responses

Sixteen commenters provided 15
comments during the comment period
for the proposed rule for this action.
Commenters included commercial and
recreational fishermen, processors,
importers, distributors, marketers,
senior scientists, environmental non-
governmental organizations, and
concerned citizens.

Comment 1: Several commenters were
concerned that the establishment of
Seafood Marketing Councils would
promote over-fishing or favor the
commercial industry at the expense of
recreational fishing opportunities. Some
of the species listed as candidates for a
marketing program (e.g., some groupers,
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snappers, cod, and flatfish) are already
overexploited.

Response: Seafood Marketing
Councils and their marketing plans are
required to comply with NMFS’
conservation and stewardship goals and
objectives. Marketing Councils will not
play any role in the management of
fisheries through the setting of annual
quotas, limitations on fishing effort or
the allocation of fishery resources.
Rebuilding plans for overexploited
stocks will not be affected by this rule.

Comment 2: A number of commenters
emphasized the importance of educating
the public about the nutritional benefits
of seafood and the risks associated with
mercury and other contaminants.

Response: NMFS agrees that
educating the public on the benefits and
risks of eating seafood is important. The
establishment of Seafood Marketing
Councils is an opportunity to provide
the public with accurate information
about contaminant risks for vulnerable
sub-populations and to document the
health benefits associated with
consuming seafood.

Comment 3: Several commenters were
concerned that NMFS would intrude in
the industry§ s marketing decisions.
Commenters suggested that NMFS
should not review or be expected to
approve marketing plans developed by
private sector experts. Additionally,
they were concerned that Federal
intervention in marketing efforts would
strip away free market abilities.

Response: This rule is intended to
create a voluntary program that operates
under the control of its participants.
NMFS’ role is to ensure that
scientifically accurate information is
provided to consumers of seafood
products and to ensure the smooth
functioning of the Marketing Councils.
Marketing Councils will improve the
transmission of clear and accurate
information about seafood products to
consumers and thereby enhance free
market capabilities to allocate and price
seafood products.

Comment 4: Several non-
governmental organizations emphasized
the need for an Environmental Impact
Statement (EIS).

Response: Based on preliminary
analyses under the National
Environmental Policy Act (NEPA),
NMEFS has concluded that preparation
of an EIS is not necessary at this time
because the effort is primarily
educational and informational in nature.
The promotional nature of the effort is
such that it will not affect individually
or cumulatively the quality of the
human environment, or impact
managed species, essential fish habitat,
or species or their habitat protected

under the Endangered Species Act (16
U.S.C. 1531 et seq.). Further analysis
under NEPA will be required before any
Seafood Marketing Council is
considered for approval by the
Secretary. There is nothing in this
action that would establish a precedent
about future proposals.

Comment 5: Two non-governmental
organizations were concerned that the
Seafood Marketing Councils may raise
seafood prices for U.S. consumers.
Middle- to low-income families would
be less likely to purchase seafood and
receive its nutritional benefits.

Response: The market for fish
products is diverse and complex. An
increase in price for one commodity
does not translate into an increase
across all commodities. One
commodity’s price increase could result
in a price decline for other seafood
products. Many lower cost fish product
alternatives will still exist for
consumers even with a price increase in
one product.

Comment 6: One commenter
questioned why the regulations to create
Seafood Marketing Councils were
previously removed.

Response: The Fish and Seafood
Promotion Act (FSPA) initially
established a National Seafood Council
funded by Congress. When the
Congressional funds were exhausted,
the seafood industry did not choose to
continue the funding for the National
Seafood Gouncil, and it was deactivated.
During that time, seafood product prices
remained at premium levels and
industry did not feel the need to fund
generic marketing programs. Since the
1990s, the advance of aquaculture
production worldwide has contributed
to a decline in general prices for seafood
products. Today, domestic commercial
seafood harvesters are facing a financial
crisis. Therefore, there is some renewed
industry interest and support for
seafood marketing and promotion-
related activities.

Comment 7: Several commenters were
concerned that the amount of required
analytical documentation to apply is too
burdensome for the industry, and that
there would be little incentive for
industry to participate in this program.

Response: The amount of analysis
will vary according to the design and
composition of each potential Seafood
Marketing Council. NMFS staff will
coordinate with applicants in the
development of specific analysis
requirements, subject to NMFS review
and approval.

Comment 8: Some commenters were
concerned about the associated costs to
NMFS during a time when the agency
struggles with meeting costs of

established programs. They requested
that NMFS funds be allocated for issues
like conservation and education, rather
than seafood promotion.

Response: Expenses of operating the
Marketing Councils are to be borne
entirely by Council participants. These
are voluntary, self-financed, industry-
based, marketing programs that will not
interfere with NMFS’ ability to meet its
mission goals.

Comment 9: One association
suggested that the criteria for a
referendum should be the participation
of companies representing greater than
fifty percent of the industry’s revenue
rather than the participation of more
than half of the industry’s participants.

Response: According to the FSPA, the
majority of sector participants that vote
in favor of establishing the Marketing
Council must represent 66 percent of
the value of the fish and fish products
produced in the last six months by the
sector petitioning to create a Marketing
Council.

Comment 10: One commenter
suggested that foreign seafood market
development should not be among the
responsibilities of the Marketing
Councils, since this function is already
filled by the U.S. Department of
Agriculture.

Response: The focus of the Marketing
Councils is on the domestic marketing
of seafood. They are not intended to
compete with other federal or state
programs that have jurisdiction for
international marketing of seafood
products.

Comment 11: One commenter
suggested that the rule include a
provision that allows small, regional
marketing organizations to organize
under a Seafood Marketing Council if
they so choose.

Response: Existing regional marketing
organizations have a voice in the
formation of any new Councils through
the referendum process.

Comment 12: One commenting
organization was concerned that the
rule promotes a singular species
message that may conflict with their
broader multi-species message. Another
commenter was concerned that the
Marketing Councils would exclude
some participants or finance the
promotion of one type of seafood at the
expense of another.

Response: Existing regional marketing
councils can petition to form multi-
species Councils. The merits of each
potential Marketing Council will be
considered on a case-by-case basis.

Comment 13: One commenting group
was opposed to voluntary participation.
If someone decides not to vote in the
referendum, that person will not be
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assessed even if the majority of other
sector participants agree to the
formation of a Seafood Marketing
Council. In their view, if a Marketing
Council is formed for a particular fish or
fish product, assessments should be
required of all sector participants.

Response: Recent decisions by the
U.S. Supreme Court (Johanns v.
Livestock Marketing Association; 544
U.S. 550; 2005 U.S. LEXIS 4343), while
not specifically addressing voluntary
participation in Seafood Marketing
Councils, strongly indicated that a
voluntary Marketing Council program
would be preferable to mandatory
participation in future councils.

Comment 14: One commenter
suggested that the quality seal should
not be used as an eco-label; this
perception could be confusing to the
public.

Response: The criteria supporting a
quality seal will be subject to approval
by the Secretary, and made known to
the public. A quality seal will not be
taken to mean environmentally friendly.

Comment 15: Several organizations
believe the rule is inconsistent with
NOAAS s goal of decreasing the seafood
trade deficit. They suggested that by
allowing importers to participate in the
Marketing Councils, NMFS would be
providing an indirect subsidy for
imported seafood, thus undermining a
program such as offshore aquaculture
that was intended to reduce U.S.
dependence on seafood imports.

Response: The establishment of
Seafood Marketing Councils will not be
a Government subsidy to the
commercial fishing industry, either
foreign or domestic, since all costs will
be funded by the Marketing Council’s
participants. It is not expected to
contribute to the seafood trade deficit.

Changes From the Proposed Rule

Pursuant to the Paperwork Reduction
Act (PRA), part 902 of title 15 CFR
displays control numbers assigned to
NMEFS information collection
requirements by the Office of
Management and Budget (OMB). This
part fulfills the requirements of section
3506(c)(1)(B)(I) of the PRA, which
requires that agencies display a current
control number assigned by the Director
of OMB, for each agency information
collection requirement. This final rule
codifies OMB control numbers for
0648-0556 for § 270.

Under NOAA Administrative Order
20511, 07/01, dated December 17,
1990, the Under Secretary for Oceans
and Atmosphere has delegated authority
to sign material for publication in the
Federal Register to the Assistant
Administrator for Fisheries, NOAA.

Classification

This final rule has been determined to
be significant for purposes of Executive
Order 12866.

This final rule contains a collection-
of-information requirement subject to
the Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648-0556. The
information collection requirements
contained in this final rule can be
broadly categorized into two categories:
(1) Information required of an
individual or organization applying for
consideration to form a Council, and (2)
information required of a formed and
operating Council. Information required
of an individual or organization
applying for consideration to form a
Council, consists of an “application for
charter” that is composed of three
sections: petition, proposed charter, and
a list of eligible referendum
participants. Public reporting burden for
this portion of the collection
requirement in 50 CFR part 270 is 320
hours in total, with an average of 80
hours to develop a petition, 200 hours
to develop a proposed charter, and 40
hours to develop a list of eligible
referendum participants. All other
information requirements in the final
rule are imposed on the Councils, once
they are established. The estimated
reporting time for these information
requirements varies from 1 to 120 hours
per response. Council submission of an
annual plan, an annual budget, and an
annual financial report are estimated at
120 hours each for a total of 360 hours.
Council submissions of semi-annual
progress reports are estimated at 40
hours twice a year, notice of
assessments at 20 hours once a year, list
of Council nominations following a
favorable referendum at 20 hours once
a year, and meeting notices at 1-2 hours
once a year. Other submissions are
optional and are dependent upon the
operation of a particular Council and its
participants. For instance, Council
submission of a plan to conduct a
referendum on development of quality
standards is estimated at 40 hours with
no more than annual frequency.
Additionally, assessed participants of a
Council submission of a petition of
objection and/or request for refund is
estimated at 2 hours each no more than
6 times a year. These estimated
reporting times include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. The total time estimate
is 1,127 hours. The total annual cost
burden to respondents is expected to be

$4,700 based on the need for outside
auditing of Seafood Marketing Council
financial records. Start up costs are
$3,200 and annual operating costs are
$1,500. Send comments regarding these
burden estimates or any other aspects of
the data collection to NMFS (see
ADDRESSES) and by e-mail to

David _Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection-of-information displays a
currently valid OMB control number.

Final Regulatory Flexibility Analysis

NMFS prepared this FRFA which
incorporates the Initial Regulatory
Flexibility Analysis (IRFA) published in
the Federal Register on January 24,
2006 (71 FR 3797). The IRFA is not
repeated here in its entirety. The need
for and the objectives of the rule are
explained in the SUMMARY and
SUPPLEMENTARY INFORMATION sections of
the proposed rule and this final rule.

Description of and Estimate of the
Number of Small Entities to Which the
Final Rule Will Apply

The potential universe of entities
affected by this action includes all
harvesters, importers, marketers, and
processors of seafood. With the
exception of a small number of catcher-
processor vessels, most harvesters are
identified as small entities under the
Regulatory Flexibility Act meeting a size
standard of less than $4.0 million in
gross receipts. Importers and marketers
are characterized as small if the number
of employees working in a typical pay
period number are 100 or fewer, while
seafood processors employing 500
people or less are considered small. A
Council could be made up of any
combination of small or large firms
depending upon the sector or sectors of
a particular fishery the Council is
representing. NMFS statistics indicate
that there are approximately 17,679
harvesters, 935 processing plants, and
2,446 wholesale and marketing
establishments that could be affected by
this proposed rule.

Description of the Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

The information collection
requirements contained in this final rule
can be broadly categorized into two
categories: (1) Information required of
an individual or organization applying
for consideration to form a Council, and
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(2) information required of a formed and
operating Council. Information required
of an individual or organization
applying for consideration to form a
Council, consists of an “application for
charter” that is composed of three
sections: petition, proposed charter, and
a list of eligible referendum
participants. The estimated reporting
time for this portion of the collection
requirement in 50 CFR part 270 is 320
hours in total, with an average of 80
hours to develop a petition, 200 hours
to develop a proposed charter, and 40
hours to develop a list of eligible
referendum participants. All other
information requirements are imposed
on the Councils, once they are
established. The estimated reporting
time for these information requirements
varies from 1 to 120 hours per response.
Council submission of an annual plan,
an annual budget, and an annual
financial report are estimated at 120
hours each for a total of 360 hours.
Council submissions of semi-annual
progress reports is estimated at 40 hours
twice a year, notice of assessments at 20
hours once a year, list of Council
nominations following a favorable
referendum at 20 hours once a year, and
meeting notices at 1-2 hours once a
year. Other submissions are optional
and are dependent upon the operation
of a particular Council and its
participants. For instance, Council
submission of a plan to conduct a
referendum on development of quality
standards is estimated at 40 hours with
no more than annual frequency.
Additionally, assessed participants of a
Council’s submission of an objection
petition and/or request for refund is
estimated at 2 hours each no more than
6 times a year. These estimated
reporting times include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

In addition to recordkeeping and
reporting requirements required to
create a Council, small entities could
also be required to complete forms
required to administer assessment fees,
petition for a refund of assessment fees,
or participate in any referendum under
a specific Council’s charter. NMFS
believes the number of burden hours to
small entities to meet Council
obligations could range between 5 and
20 hours annually. This final rule does
not implement a seafood marketing
program, therefore, the Paperwork
Reduction Act requirements are not
triggered. However, there may be a need

for additional burden hours once a
Council’s charter is accepted.

A Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA, a Summary of the
Assessment of the Agency of Such
Issues, and a Statement of Any Changes
Made in the Final Rule as a Result of
Such Comments

NMEFS received 15 comments from 16
commenters on the proposed rule. Of
these, seven comments were submitted
either directly on the conclusions
reached in the IRFA or on the economic
viability of the rulemaking vis-a-vis
small businesses.

Comment A: Several commenters
believed that the promotion of fishery
exports is already supported by the
Foreign Agricultural Service (FAS),
United States Department of Agriculture
(USDA), and the proposed seafood
marketing councils may overlap with
rulemaking specific to the FAS.

Response: NMFS recognizes that there
may be a slight overlap with rulemaking
that may be specific to the functions of
the FAS. However, NMFS believes that
the overlaps are not significant and
seafood marketing councils may provide
additional benefits to constituents by
providing unique services. Discussions
between FAS and NMFS are ongoing to
address any overlaps that could result
from this rulemaking.

Comment B: One commenter believes
that too much Federal involvement
strips away free market abilities from
any individual.

Response: The IRFA notes that the
implementation of this final rule does
not guarantee that all firms will benefit
equally from a seafood promotion
program. However, NMFS believes that
increasing the demand for seafood
products would only serve to enhance
the markets for seafood via increased
demand and increased pricing power.

Comment C: One commenter believes
the Council should not give money to
one seafood at the expense of a different
type.

Response: NMFS is requiring seafood
councils, as part of their planning
process, to submit an economic analysis
that would support Regulatory
Flexibility Act (RFA) and Executive
Order 12866 (E.O. 12866) analysis used
for rulemaking to determine impacts to
other seafood products. NMFS will not
support marketing plans for one product
that would significantly affect the
profitability of firms operating in
another seafood sector of the economy.
If the analysis indicates potential
impacts to small entities, the Agency
will attempt to mitigate to the extent

practicable adverse impacts to other
sectors that may accrue.

Comment D: One commenter
disagreed with the Agency’s assertion
that the free rider problem would be less
significant for fisheries than agricultural
products.

Response: As noted in the IRFA,
NMFS believes that relative price
changes would be less severe in
situations where increased supplies
from the aggregate of firms respond to
higher demand (also known as an elastic
demand for most fishery products).
However, NMFS did not state that a free
rider problem would not exist and
pointed out that product differentiation
could alleviate much of the perceived
problem.

Comment E: One commenter believed
that requiring analyses that would
support RFA or E.O. 12866 analyses
would be burdensome.

Response: NMFS agrees that this
would be time consuming but the
benefits of performing these analyses
would far outweigh the costs in regard
to the ability to estimate the effects of
marketing plans on small entities,
producers of other seafood and
agricultural products, and the general
economy as well.

Comment F: One commenter
representing a regional fisheries
marketing council noted that direct
competition from species-specific
Federally-guided councils would
directly compete against their products
and dilute their position in the
marketplace.

Response: See Response to Comment
C.

Comment G: One commenter
representing a fishing industry sector
believes that all firms identified as part
of a sector should pay a mandatory fee
regardless of whether they desire to
participate in a council or not and
further asserts that voluntary or “de
facto voluntary” formation of seafood
promotion councils is not what the Fish
and Seafood Promotion Act (FSPA)
intended.

Response: NMFS specifically
requested comments on whether the
amount of funds collected through “de
facto” voluntary assessments after
considering administrative costs,
program costs, the effect of free riders,
and other economic considerations
would enable Councils to develop and
maintain marketing, assessment, and
research programs sufficient to benefit
both the industry and those firms
choosing to pay “de facto” voluntary
assessments. There were no comments
received on this specific solicitation.
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Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes

There are two major provisions of this
final rule that will minimize economic
impacts to small entities. Firstly, the
Agency has provided a means for a
small entity to forego a mandatory
assessment fee even though they may be
listed as a participant for a proposed
Council. By making Council
participation voluntary, small
businesses that believe it will not be
cost effective to participate in a Council
would not be required to do so.
Consequently, these businesses could
avoid additional cost of sales that could
reduce or squeeze their overall profit
margin. Secondly, the provision that
will require Councils to submit, to
NMFS, economic analysis of the
impacts to small entities of proposed
marketing and promotion plans will
allow the Agency to mitigate to the
extent practicable any adverse impacts
that may accrue to participants in a
Council, other fishery sectors, or non-
fishery sectors.

Small Entity Compliance Guide

Section 212 of the Small Business
Enforcement Fairness Act of 1996 states
that, for each rule or group of related
rules for which an agency is required to
prepare a FRFA, the agency shall
publish one or more guides to assist
small entities in complying with the
rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. There are no
compliance issues directly associated
with the implementation of this rule.
However, when a petition to form a
Council is received by the Agency, a
copy of this published final rule with a
cover letter informing the petitioners of
administrative requirements for
initiating the Council process including
requirements for conducting a
referendum will be provided to the
petitioners. The cover letter will also list
Agency contacts responsible the
Seafood Marketing Council program.
Copies of this final rule and cover letter
are available from the Office of
Sustainable Fisheries, NMFS (see
ADDRESSES).

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 270

Administrative practice and
procedure, Fish, Marketing, Seafood.
Dated: April 4, 2007.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

m For the reasons set out in the
preamble, 15 CFR Chapter IX and 50
CFR Chapter II are amended as follows:

15 CFR Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.
m 2.In §902.1, the table in paragraph (b)

under “50 CFR” is amended by adding
new entries to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act

* * * * *
(b) * * %
Current
OMB con-
CFR part or section where the trol num-
information collection require- ber(all
ment is located numbers
begin with
0648-)
50 CFR
270.3 —-0556
270.6 —0556
270.8 —-0556
270.10 —0556
270.12 —-0556
270.13 —0556
270.14 —-0556
270.15 —0556
270.19 —-0556
270.20 —0556
270.23 —-0556

m 3. A new subchapter H consisting of
part 270 is added to Chapter II to read
as follows:

50 CFR Chapter Il

SUBCHAPTER H—FISH AND SEAFOOD
PROMOTION

PART 270—SPECIES-SPECIFIC
SEAFOOD MARKETING COUNCILS

Sec.
270.1 Scope.

Definitions.

Submission of application.

Review of application.

Conduct of referendum.

Sector participants eligible to vote.

270.7 Results of referendum.

270.8 Nomination and appointment of
Council members.

270.9 Terms, vacancies, and removal of
Council members.

270.10 Responsibilities of a Council.

270.11 Responsibilities of NMFS.

270.12 Notice of Council meetings.

270.13 Books, records and reports.

270.14 Update of sector participant data.

270.15 Quality standards.

270.16 Deposit of funds.

270.17 Authority to impose assessments.

270.18 Method of imposing assessments.

270.19 Notice of assessment.

270.20 Payment of assessments.

270.21 Petition of objection.

270.22 Refunds.

270.23 Dissolution of Councils.

Authority: 16 U.S.C. 4001-4017

§270.1 Scope.

This part 270 describes matters
pertaining to the establishment,
representation, organization, practices,
procedures, and termination of Seafood
Marketing Councils.

270.2
270.3
270.4
270.5
270.6

§270.2 Definitions.

The following terms and definitions
are in addition to or amplify those
contained in the Fish and Seafood
Promotion Act of 1986:

Act means the Fish and Seafood
Promotion Act of 1986 (Public Law 99—
659) and any subsequent amendments.

Consumer education means actions
undertaken to inform consumers of
matters related to the consumption of
fish and fish products.

Council means a Seafood Marketing
Council for one or more species of fish
and fish products of that species
established under section 210 of the Act
(16 U.S.C. 4009).

Expenditure means monetary or
material worth of fishery products.
Expenditure is determined at the point
a receiver obtains product from a
harvester or an importer obtains product
from a foreign supplier. Value may be
expressed in monetary units (the price
a receiver pays to a harvester or an
importer pays to a foreign supplier).

Fiscal year means any 12—month
period as NMFS may determine for each
Council.

Fish means finfish, mollusks,
crustaceans, and all other forms of
aquatic animal life used for human
consumption; the term does not include
marine mammals and seabirds.

Harvester means any person in the
business of catching or growing fish for
purposes of sale in domestic or foreign
markets.
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Importer means any person in the
business of importing fish or fish
products from another country into the
United States and its territories, as
defined by the Act, for commercial
purposes, or who acts as an agent,
broker, or consignee for any person or
nation that produces, processes or
markets fish or fish products outside of
the United States for sale or for other
commercial purposes in the United
States.

Marketer means any person in the
business of selling fish or fish products
in the wholesale, export, retail, or
restaurant trade, but whose primary
business function is not the processing
or packaging of fish or fish products in
preparation for sale.

Marketing and promotion means any
activity aimed at encouraging the
consumption of fish or fish products or
expanding or maintaining commercial
markets for fish or fish products.

Member means any person serving on
any Council.

Participant means a member of a
sector or business identified in an
application for a Council charter as
being subject to the referendum or
assessment process.

Person means any individual, group
of individuals, association,
proprietorship, partnership,
corporation, cooperative, or any private
entity of the U.S. fishing industry
organized or existing under the laws of
the United States or any state,
commonwealth, territory or possession
of the United States who meets the
eligibility requirements as defined in a
proposed charter to vote in a
referendum.

Processor means any person in the
business of preparing or packaging fish
or fish products (including fish of the
processor’s own harvesting) for sale in
domestic or foreign markets.

Receiver means any person who owns
fish processing vessels and any person
in the business of acquiring (taking title
to) fish directly from harvesters.

Research means any type of research
designed to advance the image,
desirability, usage, marketability,
production, quality and safety of fish
and fish products.

Secretary means the Secretary of
Commerce, or the Secretary’s designee.

Sector means

(1) The sector consisting of harvesters;

(2) The sector consisting of importers;

(3) The sector consisting of marketers;

(4) The sector consisting of
processors;

(5) The sector consisting of receivers;
or

(6) The consumer sector consisting of
persons professionally engaged in the

dissemination of information pertaining
to the nutritional benefits and
preparation of fish and fish products;

Sector participant means any
individual, group of individuals,
association, proprietorship, partnership,
corporation, cooperative, or any private
entity of the U.S. fishing industry
organized or existing under the laws of
the United States or any state,
commonwealth, territory or possession
of the United States who meets the
eligibility requirements as defined in a
proposed charter to vote in a
referendum.

Species means a fundamental
category of taxonomic classification,
ranking after genus, and consisting of
animals that possess common
characteristic(s) distinguishing them
from other similar groups.

Value means monetary or material
worth of fishery products. Value is the
difference between what a receiver is
willing to pay for a product provided by
a harvester and its market price or an
importer is willing to pay for a product
from a foreign supplier and its market
price. Value may be expressed in
monetary units representing consumer
surplus or producer surplus.

§270.3 Submission of application.

(a) Persons who meet the minimum
requirements for sector participants as
described in the proposed charter may
file an application with NMFS for a
charter for a Seafood Marketing Council
for one or more species of fish and fish
products of that species. One signed
original and two copies of the
completed application package must be
submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, NOAA, 1315
East-West Highway, Silver Spring, MD
20910. Applications should not be
bound.

(b) The application consists of four
parts:

(1) A document requesting NMFS to
establish a Council;

(2) A proposed charter under which
the proposed Council will operate;

(3) A list of eligible referendum
participants; and

(4) Analytical documentation
addressing requirements of applicable
law.

(c) Content of application—(1)
Application or requesting document.
The application or requesting document
submitted by the applicants to NMFS
requesting that the Council be
established, to the extent practicable,
must include the signatures or corporate
certifications, of no less than three
sector participants representing each
sector identified in accordance with

paragraph (c)(2)(v) of this section and
who, according to the available data,
collectively accounted for, in the 12—
month period immediately preceding
the month in which the application was
filed, not less than 10 percent of the
value of the fish or fish products
specified in the charter that were
handled during such period in each
sector by those who meet the eligibility
requirements to vote in the referendum
as defined by the application. The
application must also include a
statement that, if established, the
Council will have sufficient resources
(e.g., cash, donated office space,
services, supplies, etc.) available for
initial administrative expenditures
pending collection of assessments.

(2) Proposed charter. A proposed
charter must contain, at a minimum, the
following information:

(i) The name of the Council and a
provision proclaiming its establishment;

(ii) A declaration of the purposes and
objectives of the Council;

(iii) A description of the species of
fish and fish products, including the
scientific and common name(s), for
which the Council will implement
marketing and promotion plans under
the Act. (The American Fisheries
Society’s “List of Common and
Scientific Names of Fishes from the
United States and Canada” (latest
edition) or where available, an
appropriate volume of its “‘List of
Common and Scientific Names of
Aquatic Invertebrates of the United
States and Canada” (latest edition)
should be used as the authority for all
scientific and common names.);

(iv) A description of the geographic
area (state(s)) within the United States
covered by the Council;

(v) The identification of each sector
and the number and terms of
representatives for each sector that will
be voting members on the Council. (The
number of Council members should be
manageable, while ensuring equitable
geographic representation. The term for
members will be 3 years. Initially, to
ensure continuity, half of the members’
terms will be 2 years and half will be
3 years. Reappointments are
permissible.);

(vi) The identification of those sectors
(which must include a sector consisting
of harvesters, a sector consisting of
receivers, and, if subject to assessment,
a sector consisting of importers), eligible
to vote in the referendum to establish
the Council;

(vii) For each sector described under
paragraph (c)(2)(v) of this section, a
threshold level specifying the minimum
requirements, as measured by income,
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volume of sales, or other relevant
factors, that a person engaging in
business in the sector must meet in
order to participate in a referendum;

(viii) A description of the rationale
and procedures for determining
assessment rates as provided in
§270.18, based on a fixed amount per
unit of weight or measure, or on a
percentage of value of the product
handled;

(ix) The proposed rate or rates that
will be imposed by the Council on
receivers and, if subject to assessment,
importers during its first year of
operation;

(x) The maximum amount by which
an assessment rate for any period may
be raised above the rate applicable for
the immediately preceding period;

(xi) The maximum rate or rates that
can be imposed by a Council on
receivers or importers during the
operation of the Council;

(xii) The maximum limit on the
amount any one sector participant may
be required to pay under an assessment
for any period;

(xiii) The procedures for providing
refunds to sector participants subject to
assessment who request the same in
accordance with the time limits
specified § 270.22;

(xiv) A provision setting forth the
voting procedures by which votes may
be cast by proxy;

(xv) A provision that the Council will
have voting members representing the
harvesting, receiving and, if subject to
assessment, importing sectors;

(xvi) A provision setting forth the
definition of a quorum for making
decisions on Council business and the
procedures for selecting a chairperson of
the Council;

(xvii) A provision that members of the
Council will serve without
compensation, but will be reimbursed
for reasonable expenses incurred in
performing their duties as members of
the Council;

(xviii) A provision containing a
requirement for submission to NMFS
the criteria and supporting data for
evaluating the annual and/or multi-year
performance of proposed marketing
plans and the Council’s performance;

(xix) A provision containing a
requirement for submission of
documentation as requested by NMFS
for purposes of evaluating performance
of proposed marking plans and the
Council’s related performance;

(xx) Where adequate funds are not
available, a provision containing the
minimum number of participants
needed for sustained operations that
cannot receive assessment refunds;

(xxi) A provision acknowledging that
NMFS will have the right to participate
in Council meetings;

(xxii) A provision that the Council
will conduct its activities in accordance
with applicable NMFS requirements
and that NMFS has final approval
authority over proposed marketing
plans and Council actions;

(xxiii) A provision containing a
requirement for the Council to arrange
for a complete audit report to be
conducted by an independent public
accountant and submitted to NMFS at
the end of each fiscal year;

(xxiv) A provision containing a
requirement for the Council to conduct
a market assessment based on economic,
market, social and demographic, and
biological information as deemed
necessary by NMFS; and

(xxv) A provision containing a
requirement for the Council to update
the list of referendum participants on an
annual basis.

(3) List of referendum participants.
The list of referendum participants, to
the extent practicable, must identify the
business name and address of all sector
participants that the applicants believe
meet the requirements for eligibility to
vote in the referendum on the adoption
of the proposed charter.

(i) The list should include all sectors
in which a sector participant meets the
eligibility requirements to vote in a
referendum. If a sector participant has
more than one place of business located
within the geographic area of the
Council, all such places should be listed
and the primary place of business
should be designated. The agency will
provide appropriate information in its
possession of a non-proprietary nature
to assist the applicants in developing
the list of sector participants.

(ii) [Reserved]

(4) Analytical documentation. The
applicant must address the
requirements of the Act, implementing
regulations, and other applicable law,
i.e., E.O. 12866, Regulatory Flexibility
Act, National Environmental Policy Act,
and other law as NMFS determines
appropriate.

§270.4 Review of application.

Within 180 days of receipt of the
application to establish a Council,
NMFS will:

(a) Determine if the application is
complete and complies with all of the
requirements set out in § 270.3 and
complies with all provisions of the Act
and other applicable laws.

(b) Identify, to the extent practicable,
those sector participants who meet the
requirements for eligibility to
participate in the referendum to

establish the Council. NMFS may
require additional information from the
applicants or proposed participants in
order to verify eligibility. NMFS may
add names to or delete names from the
list of sector participants believed
eligible by the applicants until the time
of the referendum based on additional
information received.

(c) If NMFS finds minor deficiencies
in an application that can be corrected
within the 180—day review period,
NMFS will advise the applicants in
writing of what must be submitted by a
specific date to correct the minor
deficiencies.

(d) If NMFS makes a final negative
determination, on an application, NMFS
will advise the applicant in writing of
the reason for the determination. The
applicant may submit another
application at any time thereafter.
NMFS then has 180 days from receipt of
the new application to render a final
determination on its acceptability.

§270.5 Conduct of referendum.

(a) Upon making affirmative
determinations under § 270.4, NMFS,
within 90 days after the date of the last
affirmative determination, will conduct
a referendum on the adoption of the
proposed charter.

(b) NMFS will estimate the cost of
conducting the referendum, notify the
applicants, and request that applicants
post a bond or provide other applicable
security, such as a cashier§ s check, to
cover costs of the referendum.

(c) NMFS will initially pay all costs
of a referendum to establish a Council.
Within two years after establishment,
the Council must reimburse NMFS for
the total actual costs of the referendum
from assessments collected by the
Council. If a referendum fails to result
in establishment of a Council, NMFS
will immediately recover all expenses
incurred for conducting the referendum
from the bond or security posted by
applicants. In either case, such expenses
will not include salaries of government
employees or other administrative
overhead, but will be limited to those
additional direct costs incurred in
connection with conducting the
referendum.

(d) No less than 30 days prior to
holding a referendum, NMFS will:

(1) Publish in the Federal Register the
text of the proposed charter and the
most complete list available of sector
participants eligible to vote in the
referendum; and

(2) Provide for public comment,
including the opportunity for a public
meeting.
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§270.6 Sector participants eligible to vote.

(a) Any participant who meets the
minimum requirements as measured by
income, volume of sales or other
relevant factors specified in the
approved charter may vote in a
referendum.

(b) Only one vote may be cast by each
participant who is eligible to vote,
regardless of the number of individuals
that make up such “participant” and
how many sectors the participant is
engaged in. The vote may be made by
any responsible officer, owner, or
employee representing a participant.

§270.7 Results of referendum.

(a) Favorable vote to establish a
Council. NMFS will, by order of
publication in the Federal Register,
establish the Council and approve an
acceptable proposed charter, if the
referendum votes which are cast in
favor of the proposed charter constitute
a majority of the sector participants
voting in each and every sector. Further,
according to the best available data, the
majority must collectively account for,
in the 12-month period immediately
preceding the month in which the
proposed charter was filed, at least 66
percent of the value of the fish and fish
products described in the proposed
charter handled during such period in
each sector by those who meet the
eligibility requirements to vote in the
referendum as defined by the
applicants.

(b) Unfavorable vote to establish a
Council. If a referendum fails to pass in
any sector of the proposed Council,
NMFS will not establish the Council or
approve the proposed charter. NMFS
will immediately recover the cost of
conducting the referendum according to
§270.5(c).

(c) Notification of referendum results.
NMFS will notify the applicants of the
results of the referendum and publish
the results of the referendum in the
Federal Register.

§270.8 Nomination and appointment of
Council members.

(a) Within 30 days after a Council is
established, NMFS will solicit
nominations for Council members from
the sectors represented on the Council
in accordance with the approved
charter. If the harvesters and receivers
represented on the Council are engaged
in business in two or more states, but
within the geographic area of the
Council, the nominations made under
this section must, to the extent
practicable, result in equitable
representation for those states.
Nominees must be knowledgeable and
experienced with regard to the activities

of, or have been actively engaged in the
business of, the sector that such person
will represent on the Council.
Therefore, a resume will be required for
each nominee.

(b) In accordance with 16 U.S.C.
4009(f), NMFS will, within 60 days after
the end of the 30—day period, appoint
the members of the Council from among
the nominees.

§270.9 Terms, vacancies and removal of
Council members.

(a) A Council term is for 3 years,
except for initial appointments to a
newly established Council where:

(1) Half of the Council member terms
will be 2 years; and

(2) Half of the Council member terms
will be 3 years.

(b) A vacancy on a Gouncil will be
filled, within 60 days after the vacancy
occurs, in the same manner in which
the original appointment was made. A
member appointed to fill a vacancy
occurring before the expiration of the
term for which the member’s
predecessor was appointed will be
appointed only for the remainder of
such term.

(c) Any person appointed under the
Act who consistently fails or refuses to
perform his or her duties properly and/
or participates in acts of dishonesty or
willful misconduct with respect to
responsibilities under the Act will be
removed from the Council by NMFS if
two-thirds of the members of the
Council recommend action. All requests
from a Council to NMFS for removal of
a Council member must be in writing
and accompanied by a statement of the
reasons upon which the
recommendation is based.

§270.10 Responsibilities of a Council.

(a) Each Council will:

(1) Implement all terms of its
approved charter;

(2) Prepare and submit to NMFS, for
review and approval under
§270.11(a)(1), a marketing and
promotion plan and amendments to the
plan which contain descriptions of the
projected consumer education, research,
and other marketing and promotion
activities of the Council;

(3) Implement and administer an
approved marketing and promotion plan
and amendments to the plan;

(4) Determine the assessment to be
made under § 270.18 and administer the
collection of such assessments to
finance Council expenses described in
paragraph (b) of this section;

(5) Receive, investigate and report to
NMFS accounts of violations of rules or
orders relating to assessments collected
under § 270.20, or quality standard

requirements established under
§270.15;

(6) Prepare and submit to NMFS, for
review and approval a budget (on a
fiscal year basis) of the anticipated
expenses and disbursements of the
Council, including

(i) All administrative and contractual
expenses;

(ii) The probable costs of consumer
education, research, and other
marketing and promotion plans or
projects;

(iii) The costs of the collection of
assessments; and

(iv) The expense of repayment of the
costs of each referendum conducted in
regard to the Council.

(7) Comply with NMFS requirements,
and prepare and submit to NMFS for
review, evaluation, and verification of
results and analysis an annual market
assessment and related analytical
documentation that is based on
economic, market, social, demographic,
and biological information as deemed
necessary by NMFS;

(8) Maintain books and records,
prepare and submit to NMFS reports in
accordance with respect to the receipt
and disbursement of funds entrusted to
it, and submit to NMFS a completed
audit report conducted by an
independent auditor at the end of each
fiscal year;

(9) Reimburse NMFS for the expenses
incurred for the conduct of the
referendum to establish the Council or
any subsequent referendum to terminate
the Council that fails;

(10) Prepare and submit to NMFS
report or proposals as the Council
determines appropriate to further the
purposes of the Act.

(b) Funds collected by a Council
under § 270.17 will be used by the
Council for—

(1) Research, consumer education,
and other marketing and promotion
activities regarding the quality and
marketing of fish and fish projects;

(2) Other expenses, as described in
§270.10(a)(1);

(3) Such other expenses for the
administration, maintenance, and
functioning of the Council as may be
authorized by NMFS; and

(4) Any reserve fund established
under paragraph (e)(4) of this section
and any administrative expenses
incurred by NMFS specified as
reimbursable under this Part.

(c) Marketing and promotion plans
and amendments to such plans prepared
by a Council under paragraph(a)(2) of
this section will be designed to increase
the general demand for fish and fish
products described in accordance with
§ 270.3(c)(2)(iii) by encouraging,
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expanding, and improving the
marketing, promotion and utilization of
such fish and fish products, in domestic
or foreign markets, or both, through
consumer education, research, and other
marketing and promotion activities.

(d) Consumer education and other
marketing and promotion activities
carried out by a Council under a
marketing and promotion plan and
amendments to a plan may not contain
references to any private brand or trade
name and will avoid the use of
deceptive acts or practices in promoting
fish or fish products or with respect to
the quality, value, or use of any
competing product or group of products.

(e) Authority of a Council. A Council
may:

(1) Sue and be sued;

(2) Enter into contracts;

(3) Employ and determine the salary
of an executive director who may, with
the approval of the Council employ and
determine the salary of such additional
staff as may be necessary;

(4) Establish a reserve fund from
monies collected and received under
§270.17 to permit an effective and
sustained program of research,
consumer education, and other
marketing and promotion activities
regarding the quality and marketing of
fish and fish products in years when
production and assessment income may
be reduced, but the total reserve fund
may not exceed the amount budgeted
for the current fiscal year of operation.

(f) Amendment of a charter. A Council
may submit to NMFS amendments to
the text of the Council’s charter. Any
proposed amendments to a charter will
be approved or disapproved in the same
manner as the original charter was
approved under § 270.4 and § 270.5
with the exception of § 270.4(b).

§270.11 Responsibilities of NMFS.

(a) In addition to the duties prescribed
under 16 U.S.C. 4009, NMFS will:

(1) Participate in Council meetings
and review, for consistency with the
provisions of 50 CFR part 270 and other
applicable law, and approve or
disapprove, marketing and promotion
plans and budgets within 60 days after
their submission by a Council;

(2) Immediately notify a Council in
writing of the disapproval of a
marketing and promotion plan or
budget, together with reasons for such
disapproval;

(3) Issue orders and amendments to
such orders that are necessary to
implement quality standards under
§270.15;

(4) Promulgate regulations necessary
to carry out the purposes of this chapter;

(5) Enforce the provisions of the Act;

(6) Make all appointments to Councils
in accordance with § 270.8 and the
approved Council charter;

(7) Approve the criteria and time
frames under which a Council’s
performance will be evaluated; and

(8) Implement the provisions of 16
U.S.C. 4001 et seq. in accordance with
the available financial and management
resources NMFS determines can be
utilized.

(b) NMFS may provide, on a
reimbursable or other basis, such
administrative or technical assistance as
a Council may request for purposes of
the initial organization and subsequent
operation of the Council. However, a
Council is responsible for the cost of
preparing and submitting information
(e.g., reports, evaluation data, etc.)
requested by NMFS.

§270.12 Notice of Council meetings.

The Council will give NMFS the same
notice of its meetings as it gives to its
members. NMFS will have the right to
participate in all Council meetings.

§270.13 Books, records and reports.

(a) The Council must submit to NMFS
the following documents according to
the schedule approved in the Council’s
charter:

(1) A marketing assessment and
promotion plan;

(2) A financial report with respect to
the receipt and disbursement of funds;

(3) An audit report conducted by an
independent public accountant; and

(4) Other reports or data NMFS
determines necessary to evaluate the
Council’s performance and verify the
results of the market assessment and
promotion plan..

(b) All Council records, reports, and
data must be maintained by the Council
for a minimum of 3 years, even if the
Council is terminated.

§270.14 Update of sector participant data.

The Gouncil will submit to NMFS at
the end of each fiscal year an updated
list of sector participants who meet the
minimum requirements for eligibility to
participate in a referendum as stated in
the approved charter.

§270.15 Quality standards.

(a) Each Council may develop and
submit to NMFS for approval or, upon
the request of a Council, NMFS will
develop quality standards for the
species of fish or fish products
described in the approved charter. Any
quality standard developed under this
paragraph must be consistent with the
purposes of the Act.

(b) A quality standard developed
under paragraph (a) of this section may

be adopted by a Council by a majority
of its members following a referendum
conducted by the Council among sector
participants of the concerned sector(s).
In order for a quality standard to be
brought before Council members for
adoption, the majority of the sector
participants of the concerned sector(s)
must vote in favor of the standard.
Further, according to the best available
data, the majority must collectively
account for, in the 12-month period
immediately preceding the month in
which the referendum is held, not less
than 66 percent of the value of the fish
or fish products described in the charter
that were handled during such period in
that sector by those who meet the
eligibility requirements to vote in the
referendum as defined by the
petitioners.

(c) The Council must submit a plan to
conduct the referendum on the quality
standards to NMFS for approval at least
60 days in advance of such referendum
date. The plan must consist of the
following:

(1) Date(s) for conducting the
referendum;

(2) Method (by mail or in person);

(3) Copy of the proposed notification
to sector participants informing them of
the referendum;

(4) List of sector participants eligible
to vote;

(5) Name of individuals responsible
for conducting the referendum;

(6) Copy of proposed ballot package to
be used in the referendum; and

(7) Date(s) and location of ballot
counting.

(d) An official observer appointed by
NMFS will be allowed to be present at
the ballot counting and any other phase
of the referendum process, and may take
whatever steps NMFS deems
appropriate to verify the validity of the
process and results of the referendum.

(e) Quality standards developed under
this section of the regulations must, at
a minimum, meet Food and Drug
Administration (FDA) minimum
requirements for fish and fish products
for human consumption.

(f) Quality standards must be
consistent with applicable standards of
the U.S. Department of Commerce
(National Oceanic and Atmospheric
Administration) or other recognized
Federal standards and/or specifications
for fish and fish products.

(g) No quality standard adopted by a
Council may be used in the advertising
or promotion of fish or fish products as
being inspected by the United States
Government unless the standard
requires sector participants to be in the
U.S. Department of Commerce voluntary
seafood inspection program.
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(h) The intent of quality standards
must not be to discriminate against
importers who are not members of the
Council.

(1) Quality standards must not be
developed for the purpose of creating
non-tariff barriers. Such standards must
be compatible with U.S. obligations
under the General Agreement on Tariffs
and Trade, or under other international
standards deemed acceptable by NMFS.

(j) The procedures applicable to the
adoption and the operation of quality
standards developed under this
subchapter also apply to subsequent
amendments or the termination of such
standards.

(k) With respect to a quality standard
adopted under this section, the Council
must develop and file with NMFS an
official identifier in the form of a
symbol, stamp, label or seal that will be
used to indicate that a fish or fish
product meets the quality standard at
the time the official identifier is affixed
to the fish or fish product, or is affixed
to or printed on the packaging material
of the fish or fish product. The use of
such identifier is governed by § 270.15.

§270.16 Deposit of funds.

All funds collected or received by a
Council under this section must be
deposited in an appropriate account in
the name of the Council specified in its
charter. Funds eligible to be collected or
received by a Council must be limited
to those authorized under the Act.

(a) Pending disbursement, under an
approved marketing plan and budget,
funds collected through assessments
authorized by the Act must be deposited
in any interest-bearing account or
certificate of deposit of a bank that is a
member of the Federal Reserve System,
or in obligations fully guaranteed as to
principal and interest by the United
States Government.

(b) The Council may, however,
pending disbursement of these funds,
invest in risk-free, short-term, interest-
bearing instruments.

(1) Risk-free. All investments must be
insured or fully collateralized with
Federal Government securities. In the
absence of collateral, accounts
established at financial institutions
should, in aggregate, total less than
$100,000 to assure both principal and
interest are federally insured in full.

(2) Short-term. Generally, all
investments should be for a relatively
short time period (one year or less) to
assure that the principal is maintained
and readily convertible to cash.

(3) Collateralization. Investments
exceeding the $100,000 insurance
coverage level must be fully

collateralized by the financial
institution.

(i) Collateral must be pledged at face
value and must be pledged prior to
sending funds to the institution.

(i1) Government securities are
acceptable collateral. Declining balance,
mortgage backed securities such as
Government National Mortgage
Association (GNMA) and Federal
National Mortgage Association (FNMA)
are not acceptable collateral.

(iii) If an account has been
established, collateral may be held at
the local Federal Reserve Bank.
Otherwise, another depository must
hold the collateral.

§270.17 Authority to impose
assessments.

A Council will impose and administer
the collection of the assessments that
are necessary to pay for all expenses
incurred by the Council in carrying out
its functions under 50 CFR part 270.

§270.18 Method of imposing
assessments.

Assessments will be imposed on
sector participants in the receiving
sector or the importing sector or both as
specified in an approved Council
charter. Assessment rates will be based
on value that may be expressed in
monetary units or units of weight or
volume.

(a) An assessment on sector
participants in the receiving sector will
be in the form of a percentage of the
value or a fixed amount per unit of
weight or volume of the fish described
in the charter when purchased by such
receivers from fish harvesters.

(b) An assessment on sector
participants who own fish processing
vessels and harvest the fish described in
the charter will be in the form of a
percentage of the value or on a fixed
amount per unit of weight or volume of
the fish described in the charter that is
no less than the value if such fish had
been purchased by a receiver other than
the owner of the harvesting vessel.

(c) An assessment on sector
participants in the importing sector will
be in the form of a percentage of the
value that an importer pays to a foreign
supplier, as determined for the purposes
of the customs laws, or a fixed amount
per unit of weight or volume, of the fish
or fish products described in the charter
when entered or withdrawn from
warehouse for consumption, in the
customs territory of the United States by
such sector participants.

(d) A Council may not impose an
assessment on any person that was not
eligible to vote in the referendum

establishing the Council by reason of
failure to meet the requirements
specified under unless that person, after
the date on which the referendum is
held, meets the requirements of section.
(e) Any person may make voluntary
payments or in-kind contributions to a
Council for purposes of assisting the
Council in carrying out its functions.

§270.19 Notice of assessment.

(a) The Council must serve each
person subject to assessment with notice
that the assessment is due. The notice
of assessment must contain:

(1) A specific reference to the
provisions of the Act, regulations,
charter and referendum that authorize
the assessment;

(2) The amount of the assessment;

(3) The period of time covered by the
assessment;

(4) The date the assessment is due and
payable, which will not be earlier than
30 days from the date of the notice;

(5) The form(s) of payment; and

(6) To whom and where the payment
must be made.

(b) The notice must advise such
person of his or her right to seek review
of the assessment by filing a written
petition of objection with NMFS at any
time during the time period to which
the assessment applies, including the
right to request a hearing on the
petition. The notice must state that the
petition of objection must be filed in
accordance with the procedures in
§270.21.

(c) The notice must also advise such
persons of his or her right to a refund
of the assessment as provided in
§270.22. The notice must state that a
refund may be requested for not less
than 90 days from such collection, and
provide that the Council will make the
refund within 60 days after the request
for the refund is requested.

§270.20 Payment of assessments.

Persons subject to an assessment
would be required to pay the assessment
on or before the date due, unless they
have demanded a refund or filed a
petition of objection with NMFS under
§270.21. However, persons who have
demanded a refund under § 270.22 or
filed a petition of objection under
§ 270.21 may submit proof of these
actions in leu of payment. In the case of
a petition of objection, NMFs will
inform the Council and the petitioner of
its finding at which time petitioner must
pay the revised assessment if applicable.

§270.21 Petition of objection.
(a) Filing a petition. Any person
issued a notice of assessment under
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§ 270.19 may request that NMFS modify
or take other appropriate action
regarding the assessment or promotion
plan by filing a written petition of
objection with NMFS. Petitions of
objection may be filed:

(1) Only if the petitioner determines
one or more of the following criteria is
not in accordance with the law:

(i) The assessment;

(ii) The plan upon which the
assessment is based; or

(iii) Any obligation imposed on the
petitioner under the plan.

(2) Only during the time period to
which the assessment applies.

(b) Contents of the petition of
objection. A petition must be addressed
to Assistant Administrator for Fisheries,
National Marine Fisheries Service, 1315
East-West Highway, Silver Spring, MD
20910, and must contain the following:

(1) The petitioner’s correct name,
address, and principal place of business.
If the petitioner is a corporation, this
must be stated, together with the date
and state of incorporation, and the
names, addresses, and respective
positions of its officers; if a partnership,
the date and place of formation and the
name and address of each partner;

(2) The grounds upon which the
petition of objection is based, including
the specific terms or provisions of the
assessment, the marketing and
promotion plan, or obligation imposed
by the plan, to which the petitioner
objects;

(3) A full statement of the facts upon
which the petition is based, set forth
clearly and concisely, accompanied by
any supporting documentation;

(4) The specific relief requested; and

(5) A statement as to whether or not
the petitioner requests a hearing.

(c) Notice to Council. NMFS will
promptly furnish the appropriate
Council with a copy of the petition of
objection.

(d) Opportunity for informal hearing.
(1) Any person filing a petition of
objection may request an informal
hearing on the petition. The hearing
request must be submitted with the
petition of objection.

(2) If a request for hearing is timely
filed, or if NMFS determines that a
hearing is advisable, NMFS will so
notify the petitioner and the Council.
NMFS will establish the applicable
procedures, and designate who will be
responsible for conducting a hearing.
The petitioner, the Council, and any
other interested party, may appear at the
hearing in person or through a
representative, and may submit any
relevant materials, data, comments,
arguments, or exhibits. NMFS may

consolidate two or more hearing
requests into a single proceeding.

(3) Final decision. Following the
hearing, or if no hearing is held, as soon
as practicable, NMFS will decide the
matter and serve written notice of the
decision on the petitioner and the
Council. NMFS’s decision will be based
on a consideration of all relevant
documentation and other evidence
submitted, and will constitute the final
administrative decision and order of the
agency. NMFS will have the discretion
to waive collection of a contested
assessment or revise, modify, or alter
the assessment amount based on a
Council method of assessment.

§270.22 Refunds.

(a) Notwithstanding any other
provision of the Act, any person who
pays an assessment under the Act may
demand and must promptly receive
from the Council a refund of such
assessment. A demand for refund must
be made in accordance with procedures
in the approved charter and within such
time as will be prescribed by the
Council and approved by NMFS.
Procedures to provide such a refund
must be established before any such
assessment may be collected. Such
procedures must allow any person to
request a refund 90 days or more from
such collection, and provide that such
refund must be made within 60 days
after demand for such refund is made.

(b) Once a refund has been requested
by a sector participant and paid by the
Council, that sector participant may no
longer participate in a referendum or
other business of the Council during the
remainder of the assessment rate period.
Future assessments will only be sent to
such a sector participant at the request
of the sector participant. If assessments
are paid during a future assessment rate
period and no refund is requested, that
sector participant may again participate
in a referendum or other business of the
Council.

§270.23 Dissolution of Councils.

(a) Petition for termination. (1) A
petition to terminate a Council may be
filed with NMFS by no less than three
sector participants in any one sector.
Any petition filed under this subsection
must be accompanied by a written
document explaining the reasons for
such petition.

(2) If NMFS determines that a petition
filed under paragraph (a)(1) of this
section is accompanied by the
signatures, or corporate certifications, of
no less than three sector participants in
the sector referred to in paragraph (a)(1)
of this section who collectively
accounted for, in the 12-month period

immediately preceding the month in
which the petition was filed, not less
than 20 percent of the value of the fish
or fish products described in

§ 270.3(c)(2)(iii) that were handled by
that sector during the period, NMFS
within 90 days after the determination,
will conduct a referendum for
termination of the Council among all
sector participants in that sector.

(3) Not less than 30 days prior to
holding a referendum, NMFS will
publish an announcement in the
Federal Register of the referendum,
including an explanation of the reasons
for the petition for termination filed
under paragraph (a)(1) of this section
and any other relevant information
NMFS considers appropriate.

(4) If the referendum votes which are
cast in favor of terminating the Council
constitute a majority of the sector
participants voting and the majority, in
the period in paragraph (a)(2) of this
section, collectively accounted for not
less than 66 percent of the value of such
fish and fish products that were handled
during such period by the sector in
paragraph (a)(1) of this section, NMFS
will by order of publication terminate
the Council effective as of a date by
which the affairs of the Council may be
concluded on an orderly basis.

(5) NMFS initially will pay all costs
of a referendum conducted in §270.23.
Prior to conducting such a referendum,
NMFS will require petitioners to post a
bond or other security acceptable to
NMEFS in an amount which NMFS
determines to be sufficient to pay any
expenses incurred for the conduct of the
referendum.

(6) If a referendum conducted under
§270.23 fails to result in the termination
of the Council, NMFS will immediately
recover the amount of the bond posted
by the petitioners under § 270.23(a)(5).

(7) If a referendum conducted under
this subsection results in the
termination of the Council, NMFS will
recover the expenses incurred for the
conduct of the referendum from the
account established by the Council. If
the amount remaining in such account
is insufficient for NMFS to recover all
expenses incurred for the conduct of the
referendum, NMFS will recover the
balance of the expenses from the
petitioners that posted a bond under
paragraph (a)(5) of this section.

(b) Payment of remaining funds. If a
Council is terminated under section
§270.23(a)(4), NMFS, after recovering
all expenses incurred for the conduct of
the referendum under paragraph (a) of
this section, will take such action as is
necessary and practicable to ensure that
moneys remaining in the account
established by the Council under
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§270.17 are paid on a prorated basis to
the sector participants from whom those
moneys were collected under § 270.20.
[FR Doc. E7-6751 Filed 4-10-07; 8:45 am]
BILLING CODE 3510-22-S

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1310

Administrative Cost Recovery

AGENCY: Tennessee Valley Authority
(TVA).
ACTION: Final rule.

SUMMARY: TVA is amending its
administrative cost recovery regulations
by eliminating cost recovery exemptions
for the following: Conveyances of land
pursuant to Section 4(k)(d) of the
Tennessee Valley Authority Act of 1933,
as amended (16 U.S.C. 831c(k)(d)); TVA
phosphate land transactions; and
permits and licenses for use of TVA
land by distributors of TVA power.

The implementation of this rule
amendment will allow TVA to recover
more of its administrative costs incurred
in processing certain actions from those
who directly benefit from the actions.
EFFECTIVE DATE: April 11, 2007.

FOR FURTHER INFORMATION CONTACT:
Nancy Greer, Senior Manager, Process
and Performance Management, (865)
632-3339.

SUPPLEMENTARY INFORMATION: In order to
help ensure that TVA land management
and permitting activities are self-
sustaining to the full extent possible, the
agency is amending its administrative
cost recovery regulations by eliminating
certain mandatory cost recovery
exemptions. This determination is
consistent with the objectives of
increasing efficiency and recovering the
cost of government services from those
who most directly benefit from the
services.

TVA is amending its administrative
cost recovery regulation by eliminating
the following exemptions: Conveyances
of land pursuant to Section 4(k)(d) of
the Tennessee Valley Authority Act of
1933, as amended (16 U.S.C. 831c(k)(d));
TVA phosphate land transactions; and
permits and licenses for use of TVA
land by distributors of TVA power.

TVA is also amending the rule to
reflect new organizational changes
within the agency. The terms “Vice
President of Land Management” or
‘““Manager of Power Properties’ are to be
amended to read ‘“Senior Manager of the
TVA organization that manages the
land.”

TVA published a proposed rule on
April 14, 2006. TVA considers this final

rule to be a nonsubstantive rule relating
to agency management and public
property pursuant to 5 U.S.C. 553(a)(2).
However, TVA provided a thirty day
public comment period to hear from any
interested parties. No comments were
received. Since this rule relates to
services provided by the agency, a
regulatory flexibility analysis is not
required.

List of Subjects in 18 CFR Part 1310

Government property, Hunting.

For the reasons set out in the
preamble, TVA amends 18 CFR part
1310 as follows:

PART 1310—ADMINISTRATIVE COST
RECOVERY

m 1. The authority citation for part 1310
continues to read as follows:

Authority: 16 U.S.C. 831-831dd; 31 U.S.C.
9701.

m 2. Revise paragraphs (a) introductory
text and (b) of §1310.2 to read as
follows:

§1310.2 Application.

(a) General. TVA will undertake the
following actions only upon the
condition that the applicant pay to TVA
such administrative charges as the
Senior Manager of the TVA organization
that administers the land or permit
being considered (hereinafter
“responsible land manager”), as
appropriate, shall assess in accordance
with § 1310.3; provided, however, that
the responsible land manager may
waive payment where he/she
determines that there is a corresponding
benefit to TVA or that such waiver is
otherwise in the public interest.

* * * * *

(b) Exemption. An administrative
charge shall not be made for the
following actions:

(1) Releases of unneeded mineral right
options.

(2) TVA mineral transactions.

* * * * *

Authority: 16 U.S.C. 831-831dd (2000 &
Supp. 1II 2003).

Dated: March 2, 2007.
Kathryn J. Jackson,
Executive Vice President, River System
Operations & Environment and

Environmental Executive, Tennessee Valley
Authority.

[FR Doc. 07-1702 Filed 4-10-07; 8:45 am)]
BILLING CODE 8120-08-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; Mupirocin
Ointment

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Altana, Inc. The ANADA provides for
veterinary prescription use of mupirocin
ointment for the treatment of bacterial
skin infections in dogs.

DATES: This rule is effective April 11,
2007.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—0169, e-
mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Altana,
Inc., 60 Baylis Rd., Melville, NY 11747,
filed ANADA 200-418 that provides for
veterinary prescription use of MURICIN
(mupirocin) Ointment 2% for the
treatment of bacterial skin infections in
dogs. Altana, Inc.’s MURICIN Ointment
2% is approved as a generic copy of
Pfizer, Inc.’s BACTODERM Ointment
approved under new animal drug
application (NADA) 140-839. The
ANADA is approved as of March 8,
2007, and the regulations are amended
in 21 CFR 524.1465 to reflect the
approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
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it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 524

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Revise § 524.1465 toread as
follows:

§524.1465 Mupirocin.

(a) Specifications. Each gram of
ointment contains 20 milligrams
mupirocin.

(b) Sponsors. See Nos. 000069 and
025463 in § 510.600(c) of this chapter.
(c) Conditions of use in dogs—(1)
Amount. Apply twice daily. Treatment

should not exceed 30 days.

(2) Indications for use. For the topical
treatment of bacterial infections of the
skin, including superficial pyoderma,
caused by susceptible strains of
Staphylococcus aureus and S.
intermedius.

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: March 30, 2007.

Bernadette A. Dunham,

Acting Deputy Director, Center for Veterinary
Medicine.

[FR Doc. E7—6828 Filed 4-10-07; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that USS SAMPSON
(DDG 102) is a vessel of the Navy which,
due to its special construction and
purpose, cannot fully comply with
certain provisions of the 72 COLREGS
without interfering with its special
function as a naval ship. The intended
effect of this rule is to warn mariners in
waters where 72 COLREGS apply.
DATES: Effective Date: April 11, 2007.
FOR FURTHER INFORMATION CONTACT:
Commander Gregg A. Cervi, JAGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone 202—
685-5040.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
USS SAMPSON (DDG 102) is a vessel of
the Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 2(f)(i),
pertaining to the placement of the
masthead light or lights above and clear

of all other lights and obstructions;
Annex I, paragraph 2(f)(ii), pertaining to
the vertical placement of task lights;
Annex I, paragraph 3(a), pertaining to
the location of the forward masthead
light in the forward quarter of the ship,
and the horizontal distance between the
forward and after masthead lights; and
Annex I, paragraph 3(c), pertaining to
placement of task lights not less than
two meters from the fore and aft
centerline of the ship in the athwartship
direction. The Deputy Assistant Judge
Advocate General (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner different from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.
m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

m 2. Table Four, Paragraph 15 of § 706.2
is amended by adding, in numerical
order, the following entry for USS
SAMPSON:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Horizontal distance from the fore and

Vessel Number aft centerline of the vessel in the
athwartship direction
USS SAMPSON ...ttt e e et e e e e ta e e e e are e e e san e e e e raeeeenneeesnnes DDG 102 ................ 1.88 meters.
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m 3. Table Four, Paragraph 16 of § 706.2
is amended by adding, in numerical

order, the following entry for USS
SAMPSON:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Obstruction angle relative ship’s head-

Vessel Number ings
USS SAMPSON ...t e e DDG 102 ................ 107.27 thru 112.50 [degrees].
m 4. Table Five of § 706.2 isamended by =~ §706.2 Certifications of the Secretary of
adding, in numerical order, the the Navy under Executive Order 11964 and
following entry for USS SAMPSON: 33 U.S.C. 1605.
* * * * *
TABLE FIVE
After mast-
'I‘f';rfttsh‘f%‘t" Forward  head light
over all masthead less than  peceantage
other lights light not in 1/2 ship's horizontal
Vessel Number bl forward length aft of (TR
structions. ﬂyartAer of forwﬁardd attained
Annex | ship. Annex  masthea
sec 2(f)' I, sec. 3(a) light. Annex
) I, sec. 3(a)
USS SAMPSON ...ttt DDG 102 oo X X X 14.5

Approved: March 27, 2007.
Gregg A. Cervi,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate General (Admiralty
and Maritime Law).

[FR Doc. E7—6738 Filed 4-10-07; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-07-013]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Western Branch, Elizabeth
River, Portsmouth, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the regulations for
the “Virginia State Hydroplane
Championship” hydroplane races held
annually on the waters of the Western
Branch of the Elizabeth River at
Portsmouth, Virginia. This action is

necessary because the event will be held
on April 21 and 22, 2007, instead of on
April 27 and 28, 2007 as established by
permanent regulation. This special local
regulation is intended to restrict vessel
traffic in portions of the Elizabeth River
and is necessary to provide for the
safety of life on navigable waters during
the event.

DATES: This rule is effective from 8 a.m.
to 6 p.m. on April 21 and 22, 2007.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket (CGD05-07—
013) and are available for inspection or
copying at Commander (dpi), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704—
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis M. Sens, Project Manager,
Inspections and Investigations Branch,
at (757) 398—6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 2, 2007, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulations for
Marine Events; Western Branch,

Elizabeth River, Portsmouth, VA in the
Federal Register (72 FR 9477). We
received no letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure the safety of the event
participants, support craft and other
vessels transiting the event area.
However, advance notifications will be
made to affected waterway users via
marine information broadcasts, area
newspapers and local radio stations.

Background and Purpose

On April 21 and 22, 2007, Virginia
Boat Racing Association will sponsor
the “Virginia State Hydroplane
Championship” hydroplane races on the
waters of the Western Branch of the
Elizabeth River at Portsmouth, Virginia.
The event will consist of approximately
75 hydroplane powerboats conducting
high-speed competitive races on the
Western Branch of the Elizabeth River
in the vicinity of Portsmouth City Park,
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Portsmouth, Virginia. A fleet of
spectator vessels is expected to gather
near the event site to view the
competition. The regulation at 33 CFR
100.525 is effective annually for this
marine event. Paragraph (c) of Section
100.525 establishes the enforcement
date for the hydroplane races. This
regulation temporarily changes the
permanent regulation so that the event
may be held on April 21 and 22, 2007
instead of the fourth Friday and
following Saturday in April. The
Virginia Boat Racing Association who is
the sponsor for this event still intends
to hold this event annually, however,
this year they have requested a change
in the date of the event for 2007. The
change was requested to accommodate
participation by all hydroplane
participants. To provide for the safety of
participants, spectators, support and
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the hydroplane races.

Discussion of Comments and Changes

The Coast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. Accordingly,
the Coast Guard is establishing
temporary special local regulations on
specified waters of the Western Branch,
Elizabeth River, Portsmouth, Virginia.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. The effect of this
proposed action merely establishes the
date on which the existing regulation
would be in effect and would not
impose any new restrictions on vessel
traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently

owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule would effect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Western Branch of the
Elizabeth River during the event.

This rule would not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule would
merely change the date on which the
existing regulations would be enforced
in the regulated area and would not
impose any new restrictions on vessel
traffic.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or

impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
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likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guides the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction, from further
environmental documentation. Special
local regulations issued in conjunction
with a regatta or marine event permit
are specifically excluded from further
analysis and documentation under that
section.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an “Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In §100.525:

m A. From 8 a.m. to 6 p.m. on April 21
and 22, 2007, suspend paragraph (c);
and

m B. From 8 a.m. to 6 p.m. on April 21
and 22, 2007, add a new paragraph (d)
to read as follows:

§100.525 Western Branch, Elizabeth River,
Portsmouth, Virginia.
* * * * *

(d) Enforcement period. This section
will be enforced from 8 a.m. to 6 p.m.
on April 21 and 22, 2007. A notice of
enforcement of this section will be
disseminated through the Fifth Coast
Guard District Local Notice to Mariners
announcing the specific event date and
times. Notice will also be made via
marine Safety Radio Broadcast on VHF—
FM marine band radio channel 22
(157.1 MHz).

Dated: March 26, 2007.
Larry L. Hereth,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. E7-6780 Filed 4—-10-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-07-009]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Martin Lagoon, Middle River,
MD

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations during the “Baltimore
County Community Waterfront
Festival”’, an event to be held May 12,
2007 at Martin Lagoon, Middle River,
Maryland. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to temporarily restrict vessel
traffic in a portion of the Middle River
waterfront to accommodate watercraft
static displays, fire-rescue
demonstrations and a fireworks display.

DATES: This rule is effective from 9 a.m.
to 11 p.m. on May 12, 2007. If this event
is postponed due to weather this
temporary final rule will be effective
from 9 a.m. to 11 p.m. on May 13, 2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-07—
009 and are available for inspection or
copying at Commander (dpi), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704—
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: D.
M. Sens, Project Manager, Inspections
and Investigations Branch, at (757) 398—
6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 26, 2007, we published
a notice of proposed rulemaking
(NPRM) entitled Special Local
Regulations for Marine Events; Martin
Lagoon, Middle River, MD in the
Federal Register (72 FR 8323). We
received no letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Background and Purpose

On May 12, 2007 Baltimore County
will sponsor the “Baltimore County
Community Waterfront Festival”.
Various watercraft static displays and
fire-rescue demonstrations will be
staged within Martin Lagoon. The
fireworks display will be launched from
Wilson Point Park but the hazardous
fallout area will extend over Martin
Lagoon. A fleet of spectator vessels is
expected to gather near the event site to
view the fireworks display. Due to the
need for vessel control during the event,
vessel traffic will be temporarily
restricted to provide for the safety of
participants, spectators and transiting
vessels.

Discussion of Comments and Changes

The Coast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. Accordingly,
the Coast Guard is establishing
temporary special local regulations on
the specified waters of Martin Lagoon,
Middle River, Maryland.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
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Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Although this regulation restricts
vessel traffic from transiting Martin
Lagoon during the event, the effect of
this regulation will not be significant
due to the limited duration that the
regulated area will be in effect and the
extensive advance notifications that will
be made to the maritime community via
marine information broadcasts and area
newspapers so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit Martin
Lagoon during the event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only a short period, from 9
a.m. to 11 p.m. on May 12, 2007. Before
the enforcement period, we will issue
maritime advisories so mariners can
adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES. The

Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
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and Department of Homeland Security
Management Directive 5100.1, which
guides the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction, from further
environmental documentation. Special
local regulations issued in conjunction
with a regatta or marine event permit
are specifically excluded from further
analysis and documentation under those
sections.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add temporary § 100.35—-T05-009
to read as follows:

§100.35-T05-009 Martin Lagoon, Middle
River, Maryland.

(a) Regulated area. The regulated area
includes all waters of Martin Lagoon
that are north of a line drawn from
latitude 39°19’34” N, 076°25’41” W,
thence to a position located at 39°19’33”
N, 076°25’33” W. All coordinates
reference Datum NAD 1983.

(b) Definitions. (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(c) Special local regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol.

(ii) Proceed as directed by any official

atrol.

(d) Enforcement period. This section
will be enforced from 9 a.m. to 11 p.m.

on May 12, 2007. If the marine event is
postponed due to weather, then the
temporary special local regulations will
be enforced during the same time period
on May 13, 2007.

Dated: March 29, 2007.
Larry L. Hereth,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. E7—6781 Filed 4-10-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD09-07-011]

RIN 1625-AA00

Safety Zone; Michigan Aerospace

Challenge, Muskegon Lake, Muskegon,
Mi

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Muskegon Lake near Muskegon, MI.
This zone is intended to restrict vessels
from a portion of the Muskegon Lake
during the Michigan Aerospace
Challenge Rocket Launch. This
temporary safety zone is necessary to
protect spectators and vessels from the
hazards associated with sport rockets.
DATES: This rule is effective from 8 a.m.
(local) to 6 p.m. (local) on April 28,
2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket CGD09-07—
011 and are available for inspection or
copying at U.S. Coast Guard Sector Lake
Michigan, 2420 South Lincoln Memorial
Drive, Milwaukee, Wisconsin, 53207
between 8 a.m. (local) and 3 p.m. (local),
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
CWO Brad Hinken, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at (414) 747—
7154.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. The permit
application was not received in time to
publish an NPRM followed by a final

rule before the effective date. Under 5
U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
contrary to the public interest of
ensuring the safety of spectators and
vessels during this event and immediate
action is necessary to prevent possible
loss of life or property. The Coast Guard
has not received any complaints or
negative comments previously with
regard to this event.

Background and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with a sport rocket launch. Based on the
explosive and missile hazards of sport
rockets, the Captain of the Port Lake
Michigan has determined sport rocket
launches in close proximity to
watercraft pose significant risk to public
safety and property. The likely
combination of large numbers of
recreation vessels, congested waterways,
and debris falling into the water could
easily result in serious injuries or
fatalities. Establishing a safety zone to
control vessel movement around the
location of the rocket launch site will
help ensure the safety of persons and
property at these events and help
minimize the associated risks.

Discussion of Rule

A temporary safety zone is necessary
to ensure the safety of spectators and
vessels during the setup, loading and
launching of a sport rockets in
conjunction with the Michigan
Aerospace Challenge Rocket Launch.
The rocket launch will occur between 8
a.m. (local) and 6 p.m. (local) on April
28, 2007.

The safety zone for the rocket launch
will encompass all waters and adjacent
shoreline of Muskegon Lake and within
the arc of a circle with a 1500-yard
radius from the rocket launch site
located at the West Michigan Dock and
Market Corp facility with its center in
position 43°14’21” N, 086°15"35” W
(NAD 83).

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on-
scene representative. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Lake Michigan or his designated on-
scene representative. The Captain of the
Port or his designated on-scene
representative may be contacted via
VHF Channel 16.
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Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

This determination is based on the
minimal time that vessels will be
restricted from the zone and the zone is
an area where the Coast Guard expects
insignificant adverse impact to mariners
from the zone’s activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of Muskegon Lake near
Muskegon, Michigan between 8 a.m.
(local) and 6 p.m. (local) on April 28,
2007.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will be
in effect for only ten hours for one
event. Vessel traffic can safely pass
outside the safety zone during the event.
In the event that this temporary safety
zone affects shipping, commercial
vessels may request permission from the
Captain of the Port Lake Michigan to
transit through the safety zone. The
Coast Guard will give notice to the
public via a Broadcast to Mariners that
the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedure; and related management
system practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
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which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. This
event establishes a safety zone therefore
paragraph (34)(g) of the Instruction
applies.

A final “Environmental Analysis
Check List” is available in the docket
where indicated under ADDRESSES.
Comments on this section will be
considered before we make the final
decision on whether the rule should be
categorically excluded from further
environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. A new temporary § 165.T09-011 is
added as follows:

§165.T09-011 Safety zone; Michigan
Aerospace Challenge, Muskegon Lake,
Muskegon, Mi.

(a) Location. The following area is a
temporary safety zone: All waters of
Muskegon Lake and within the arc of a
circle with a 1500-yard radius from the
rocket launch site located at the West
Michigan Dock and Market Corp facility
with its center in position 43°14’21” N,
086°15’35” W (NAD 83).

(b) Effective period. This regulation is
effective from 8 a.m. (local) on April 28,
2007 to 6 p.m. (local), on April 28, 2007.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan, or
his designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or his designated on-
scene representative.

(3) The “on-scene representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The on-scene representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Captain of the Port or his
designated on-scene representative may
be contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Lake
Michigan or his on-scene representative
to obtain permission to do so. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port Lake Michigan or his
on-scene representative.

Dated: March 31, 2007.
Bruce C. Jones,

Captain, U.S. Coast Guard, Commander,
Coast Guard Sector Lake Michigan.

[FR Doc. E7—6777 Filed 4-10-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD05-07-034]
RIN 1625-AA00

Safety Zone; Fireworks Display,
Potomac River, Oxon Hill, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
upon certain waters of the Potomac
River during a fireworks display. This
action is necessary to provide for the
safety of life on navigable waters during
a fireworks display launched from a
barge, located in a cove near Oxon Hill,
Maryland. This action will restrict
vessel traffic in a portion of the Potomac
River.

DATES: This rule is effective from 8 p.m.
to 10 p.m. on May 31, 2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of this docket and are
available for inspection or copying at
Commander, U.S. Coast Guard Sector
Baltimore, 2401 Hawkins Point Road,

Building 70, Waterways Management
Division, Baltimore, Maryland 21226—
1791, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Ronald L. Houck, at Coast Guard Sector
Baltimore, Waterways Management
Division, at telephone number (410)
576—2674 or (410) 576—2693.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. There was
insufficient time to allow for the
publication of an NPRM followed by a
temporary final rule before the effective
date. Any delay of the effective date of
this rule would be contrary to the public
interest by exposing the public to the
known dangers associated with
Fireworks Displays.

Background and Purpose

Each year, thousands of spectators
attend outdoor fireworks displays
discharged from vessels or floating
platforms on or near the navigable
waters of the United States. Accidental
discharge of fireworks and falling hot
embers are a safety concern during such
events. The Coast Guard has the
authority to impose appropriate controls
on marine events that may pose a threat
to persons, vessels and facilities under
its jurisdiction. The Coast Guard is
establishing a safety zone that will be
enforced during a fireworks display
held over the Potomac River, in a cove
near Oxon Hill, Maryland. The rule is
needed to control movement through a
portion of the waterway that is expected
to be populated by vessels seeking to
view the fireworks display.

Discussion of Proposed Rule

On May 31, 2007, the Peterson
Companies, National Harbor, will
sponsor a fireworks display launched
from a barge located on the Potomac
River near Oxon Hill, in Prince George’s
County, Maryland. The planned event
includes an aerial fireworks display
beginning at 9 p.m. Due to the need for
vessel control during the fireworks
display, vessel traffic will be restricted
to provide for the safety of spectators
and transiting vessels.

The purpose of this rule is to promote
maritime safety, and to protect the
environment and mariners transiting the
area from the potential hazards due to
falling embers or other debris associated
with a fireworks display from a barge.
This rule establishes a safety zone on
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the waters of the Potomac River, within
aradius of 150 yards around a fireworks
barge, which will be located at position
latitude 38°47°24.2” N, longitude
077°01°18.7” W. The Coast Guard
anticipates a spectator fleet during this
event. The rule will impact the
movement of all vessels operating in a
specified area of the Potomac River.
Interference with normal port
operations is unlikely; however, if
required, will be kept to the minimum
considered necessary to ensure the
safety of life on the navigable waters
immediately before, during, and after
the scheduled event.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities: The owners or operators of
vessels intending to operate, remain or
anchor within certain waters of the
Potomac River, within a radius of 150
yards around a fireworks barge located
at position latitude 38°47°24.2” N,
longitude 077°01°18.7” W, from 8 p.m.
to 10 p.m. on May 31, 2007. This safety
zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for two hours, commercial vessel
traffic in this area is limited, vessels not
constrained by their draft may proceed
safely around the safety zone, and the
Coast Guard will issue maritime
advisories widely available to users of
the river before the effective period.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Coast Guard
Sector Baltimore, Waterways
Management Division, at telephone
number (410) 576—2674. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
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and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. This rule
establishes a safety zone.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-034 to
read as follows:

§165.T05-034 Safety zone; Fireworks
Display, Potomac River, Oxon Hill, MD.

(a) Location. The following area is a
safety zone: All waters of the Potomac
River near Oxon Hill, Maryland, surface
to bottom, within a radius of 150 yards
around a fireworks barge which will be
located at position latitude 38° 47 24.2”
N, longitude 077° 01" 18.7” W. All
coordinates reference Datum NAD 1983.

(b) Definition. As used in this section
the Captain of the Port Baltimore means
the Commander, Coast Guard Sector
Baltimore or any Coast Guard
commissioned, warrant or petty officer
who has been authorized by the Captain
of the Port to act on his behalf.

(c) Regulations. The general
regulations governing safety zones,
found in § 165.23, apply to the safety
zone described in paragraph (a) of this
section.

(1) All vessels and persons are
prohibited from entering this zone,
except as authorized by the Captain of
the Port, Baltimore, Maryland.

(2) Persons or vessels requiring entry
into or passage within the zone must
request authorization from the Captain
of the Port or his designated
representative by telephone at (410)
576—2693 or by marine band radio on
VHF channel 16 (156.8 MHz).

(3) All Coast Guard vessels enforcing
this safety zone can be contacted on
marine band radio VHF channel 16
(156.8 MHz).

(4) The operator of any vessel within
or in the immediate vicinity of this
safety zone shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign, and

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State and local agencies.

(e) Enforcement period. This section
will be enforced from 8 p.m. to 10 p.m.
on May 31, 2007.

Dated: April 2, 2007.
Jonathan C. Burton,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Baltimore, Maryland.

[FR Doc. E7—6784 Filed 4—10-07; 8:45 am]
BILLING CODE 4910-15-P

23412, revising its medical regulations
concerning payment of per diem to State
homes that provide nursing home care
to eligible veterans. In that document,
we failed to properly punctuate the end
of §17.190(c). This document corrects
that error by removing “, and” and
adding, in its place, a period.
List of Subjects in 38 CFR Part 17
Administrative practice and
procedure, Claims, Disability benefits,

Health care, Pensions, Radioactive
materials, Veterans, Vietnam.

Robert C. McFetridge,

Assistant to the Secretary for Regulation
Policy and Management.

m For the reason set out in the preamble,
VA is correcting 38 CFR part 17 as
follows.

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, and as
stated in specific sections.

§17.190 [Corrected]

m 2.In § 17.190, paragraph (c) is
amended by removing ““, and” and
adding, in its place, a period at the end
of the paragraph.

[FR Doc. E7-6762 Filed 4-10—-07; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AE87

Per Diem for Nursing Home Care of
Veterans in State Homes; Correction

AGENCY: Department of Veterans Affairs.

ACTION: Correcting amendment.

SUMMARY: This document contains a
minor correction to the final regulation
that the Department of Veterans Affairs
(VA) published in 65 FR 23412 on
January 6, 2000. The regulation relates
to the payment of per diem to State
homes that provide nursing home care
to eligible veterans.

DATES: Effective date: April 11. 2007.
FOR FURTHER INFORMATION CONTACT:
Candice Cornish, Office of Regulation
Policy and Management (00REG),
Department of Veterans Affairs, 810
Vermont Ave., NW., Washington, DC
20420, (202) 273-9957.
SUPPLEMENTARY INFORMATION: The VA
published a document in the Federal
Register on January 6, 2000, 65 FR

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0576; FRL—8121-3]
Tetraconazole; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of tetraconazole
in or on peanut, pecan, sugarbeet and
soybean. Sipcam Agro USA, Inc. and
Isagro S.p.A. requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective April
11, 2007. Objections and requests for
hearings must be received on or before
June 11, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
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OPP-2006-0576. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit”” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305—-5805.
FOR FURTHER INFORMATION CONTACT: Lisa
Jones, Fungicide Branch, Registration
Division, Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9424; e-mail address:
jones.lisa@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide

for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA,
any person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0576 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before June 11, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2006—-0576, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200

Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Petition for Tolerance

In the Federal Register of July 26,
2006 (71 FR 42392) (FRL-8074-4), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 5F6971) by Isagro
S.p.A., 430 Davis Dr., Suite 240,
Morrisville, NC 27560. The petition
requested that 40 CFR 180.557 be
amended by establishing a tolerance for
residues of the fungicide, tetraconazole,
1-[2-(2,4-dichlorophenyl)-3-(1,1,2,2-
tetrafluoroethoxy)propyll-1H-1,2,4-
triazole] in or on soybean, seed at 0.1
parts per million (ppm), soybean,
aspirated grain fractions/soybean,
refined oil at 0.5 ppm, poultry, fat at
0.05 ppm, and poultry, egg/liver/meat/
meat byproducts at 0.01 ppm. That
notice referenced a summary of the
petition prepared by Isagro S.p.A., the
registrant, which is available to the
public in the docket, http://
www.regulations.gov. One comment was
received on the notice of filing. EPA’s
response to this comment is discussed
in Unit IV.C. below.

In the Federal Register of December
20, 2006 (71 FR 76321) (FRL—8104-4),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions (PP 6F7084, 9F6023,
9F5066) by Sipcam Agro USA, Inc.,
Colonial Center Parkway, # 230,
Roswell, GA 30076. Petition 6F7084
requested that 40 CFR 180.557 be
amended by establishing tolerances for
residues of the fungicide tetraconazole
in or on pecan at 0.05 ppm. Petition
9F6023 requested that 40 CFR 180.557
be amended by establishing tolerances
for residues of the fungicide
tetraconazole in or on the food
commodities peanut, nutmeat at 0.05
ppm, and peanut, refined oil at 0.15
ppm. Petition 9F5066 requested that 40
CFR 180.557 be amended by revising
the existing tolerances for residues of
the fungicide tetraconazole in or on
sugarbeet roots at 0.05 ppm, sugarbeet
top at 3.0 ppm, sugarbeet dried pulp at
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0.15 ppm, sugarbeet molasses at 0.15
ppm, meat of cattle, goat, horse, and
sheep at 0.05 ppm, liver of cattle, goat,
horse, and sheep at 4.0 ppm, fat of
cattle, goat, horse, and sheep at 0.30
ppm, meat byproducts except liver of
cattle, goat, horse and sheep at 0.10 ppm
and milk at 0.05 ppm. That notice
referenced a summary of the petition
prepared by Sipcam Agro USA, Inc., the
registrant, which is available to the
public in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .” These
provisions were added to the FFDCA by
the Food Quality Protection Act (FQPA)
of 1996.

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
section 408(b)(2)(D), EPA has reviewed
the available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure for
the petitioned-for tolerances for residues
of tetraconazole. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including

infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by as well as the no-observed-adverse-
effect-level (NOAEL) and the lowest-
observed-adverse-effect-level (LOAEL)
from the toxicity studies are discussed
in the final rule published in the
Federal Register of April 22, 2005 (70
FR 20821), (FRL-7702-4).

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOQ) is derived from the highest dose
at which no adverse effects are observed
(the NOAEL) in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the lowest dose
at which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment. Uncertainty/
safety factors (UF) are used in
conjunction with the LOC to take into
account uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing
aggregate exposure to the pesticide to
the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
Short-, intermediate, and long-term risks
are evaluated by comparing aggregate
exposure to the LOC to ensure that the
margin of exposure (MOE) called for by
the product of all applicable
uncertainty/safety factors is not
exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse
cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

A summary of the toxicological
endpoints for tetraconazole used for
human risk assessment is discussed in
Unit III.B. of the final rule published in
the Federal Register of April 22, 2005
(70 FR 20821) (FRL-7702-4).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary

exposure to, EPA considered exposure
under the petitioned-for tolerances as
well as all existing tolerances in (40 CFR
180.557). EPA assessed dietary
exposures from tetraconazole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. An acute endpoint was not
identified for the general population. In
estimating acute dietary exposure for
females aged 13 to 49, EPA used food
consumption information from the
USDA 1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). As to residue levels
in food, EPA assumed that all food and
feed commodities with established and
proposed tolerances contain tolerance-
level residues and that 100% of crops
were treated.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
Nationwide CSFII. As to residue levels
in food, EPA relied upon empirical
processing factors, average field trial
residues for all crops and average
residues in meat and meat by-products
derived from feeding studies. Percent
crop treated information was not used.

iii. Cancer. In conducting the cancer
dietary risk assessment, EPA used the
food consumption data from the USDA
1994-1996 and 1998 CSFII. The refined
dietary cancer risk assessment used
empirical processing factors, average
field trial residues for all crops, average
residues in meat and meat by-products
derived from feeding studies and
projected percent crop treated estimates
for peanuts, soybean and sugarbeets.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of the FFDCA authorizes
EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
pursuant to section 408(f)(1) require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such Data Call-Ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of this tolerance.
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Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

a. The data used are reliable and
provide a valid basis to show what
percentage of the food derived from
such crop is likely to contain such
pesticide residue;

b. The exposure estimate does not
underestimate exposure for any
significant subpopulation group; and

c. Data are available on pesticide use
and food consumption in a particular
area, the exposure estimate does not
understate exposure for the population
in such area. In addition, the Agency
must provide for periodic evaluation of
any estimates used. To provide for the
periodic evaluation of the estimate of
PCT as required by section 408(b)(2)(F)
of FFDCA, EPA may require registrants
to submit data on PCT.

EPA estimates projected percent crop
treated (PPCT) for a new pesticide use
by initially assuming that the percent
crop treated (PCT) during the pesticide’s
initial 5 years of use on a specific use
site will not exceed the average PCT of
the market leader (i.e., the one with the
greatest PCT) on that site. EPA also
examines all other available data to
determine if this method of projecting
percent crop treated produces a reliable
estimate.

The Agency used PPCT information
for the cancer dietary exposure
assessment as follows: Peanuts - 77%;
sugar beets - 70%; and soybeans - 27%.

The PPCT for peanuts was determined
by averaging the PCTs of the leading
fungicide, in this case, chlorothalonil,
for the three most recent available years
(1991, 1999 and 2004). These data show
77% PPCT based on average market
leader values.

The PPCT for sugar beets was
determined as the PCT of the leading
fungicide, in this case, tetraconazole
itself, for the year 2000, based on its use
on sugar beets following registration
under Section 18 of FIFRA for use in
seven states (Colorado, Michigan,
Minnesota, Montana, Nebraska, North
Dakota, and Wyoming). Tetraconazole is
the current market leader (55%) in those
seven states where it is currently used.
However, the acreage potentially treated
by tetraconazole rises by 18% when four
other sugarbeet growing states
(California, Idaho, Oregon and
Washington) are also considered.
Treating all the planted acreage in these
four additional states with tetraconazole
could bring the PPCT up to 70%.

The PPCT for soybeans was
determined using a modified approach.
Due to the discovery of a new and
important disease on soybeans (Asian

soybean rust), historical information
was not considered useful for estimating
PCT for soybeans. PCT estimates were
obtained for future market leaders from
soybean crop specialists. For a
conservative estimate EPA utilized only
the maximum projected values provided
by each respondent, which ranged from
15 to 38%. These values translated into
average and maximum PPCT values of
27 and 38%, respectively. EPA’s
evaluation of the basis for these
estimates and other factors bearing on
the potential use of tetraconazole show
that it is unlikely that these estimates
will be exceeded.

The Agency believes that the three
conditions listed in the second
paragraph of Unit III.C.1.iv have been
met. With respect to Condition 1, the
data relied upon is discussed above.
Where EPA relies on PCT data on
existing uses, EPA typically uses the
United States Department of
Agriculture, National Agricultural
Statistical Service (USDA/NASS) as the
primary source for PCT data. When a
specific use site is not surveyed by
USDA/NASS, EPA uses other sources
including proprietary data and
calculates the PCT. Comparisons are
only made among pesticides of the same
pesticide types (i.e., the leading
fungicide on the use site is selected for
comparison with the new fungicide).
The PCTs included in the average may
be for the same pesticide, or for different
pesticides, since the same, or different
pesticides, may dominate for each year
selected. The Agency is reasonably
certain that the percentage of the food
treated is not likely to be an
underestimation. As to Conditions 2 and
3, regional consumption information
and consumption information for
significant subpopulations is taken into
account through EPA’s computer-based
model for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
tetraconazole may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring data to complete a
comprehensive dietary exposure

analysis and risk assessment for
tetraconazole in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the environmental fate characteristics of
tetraconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentrations in Groundwater (SCI-
GROW) models, the estimated
environmental concentrations (EECs) for
acute exposures are estimated to be
20.01 parts per billion (ppb) for surface
water. The EECs for chronic exposures
are estimated to be a yearly average of
7.26 ppb for surface water and 1.79 ppb
for ground water and a 30—year annual
average of 4.97 for surface water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 20.01 ppb was
used to access the contribution to
drinking water. For chronic and cancer
dietary risk assessment, the water
concentration of value 4.97 ppb was
used to access the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Tetraconazole is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Tetraconazole is a member of the
triazole-containing class of pesticides.
Although conazoles act similarly in
plants (fungi) by inhibiting ergosterol
biosynthesis, there is not necessarily a
relationship between their pesticidal
activity and their mechanism of toxicity
in mammals. Structural similarities do
not constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
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or essentially the same, sequence of
major biochemical events (EPA, 2002).
In conazoles, however, a variable
pattern of toxicological responses is
found. Some are hepatotoxic and
hepatocarcinogenic in mice. Some
induce thyroid tumors in rats. Some
induce developmental, reproductive,
and neurological effects in rodents.
Furthermore, the conazoles produce a
diverse range of biochemical events
including altered cholesterol levels,
stress responses, and altered DNA
methylation. It is not clearly understood
whether these biochemical events are
directly connected to their toxicological
outcomes. Thus, there is currently no
evidence to indicate that conazoles
share common mechanisms of toxicity
and EPA is not following a cumulative
risk approach based on a common
mechanism of toxicity for the conazoles.
For information regarding EPA’s
procedures for cumulating effects from
substances found to have a common
mechanism of toxicity, see EPA’s
website at http://www.epa.gov/
pesticides/cumulative.

Triazole-derived pesticides can form
the common metabolite 1,2,4-triazole
and two triazole conjugates
(triazolylalanine and triazolylacetic
acid). To support existing tolerances
and to establish new tolerances for
triazole-derivative pesticides, including
tetraconazole, EPA conducted a human
health risk assessment for exposure to
1,2,4-triazole, triazolylalanine and
triazolylacetic acid resulting from the
use of all current and pending uses of
any triazole-derived fungicide as of
September 1, 2005. The risk assessment
is a highly conservative, screening-level
evaluation in terms of hazards
associated with common metabolites
(e.g., use of a maximum combination of
uncertainty factors) and potential
dietary and non-dietary exposures (i.e.,
high end estimates of both dietary and
non-dietary exposures). In addition, the
Agency retained the additional 10X
FQPA safety factor for the protection of
infants and children. The assessment
includes evaluations of risks for various
subgroups, including those comprised
of infants and children. The Agency’s
complete risk assessment is found in the
propiconazole reregistration docket at
http://www.regulations.gov, Docket
Identification (ID) Number EPA-HQ-
OPP-2005-0497.

For tetraconazole, the new use on
pecans was not received by the Agency
prior to September 1, 2005, and
therefore, was not included in the
human health risk assessment for
exposure to 1,2,4-triazole,
triazolylalanine and triazolylacetic acid.
The Agency has evaluated the

additional dietary risk from 1,2,4-
triazole and the two conjugates resulting
from the use of tetraconazole on pecans
in the Agency’s human health risk
assessment for tetraconazole. The
Agency has determined that dietary
exposure to 1,2,4-triazole,
triazolylalanine and triazolylacetic acid
does not exceed the Agency’s level of
concern.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional (10X) tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. This additional
margin of safety is commonly referred to
as the FQPA safety factor. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional FQPA
safety factor value based on the use of
traditional uncertainty/safety factors
and/or special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
There is no evidence of increased
susceptibility of rat or rabbit fetuses to
in utero exposure to tetraconazole. In
the developmental toxicity study in rats,
developmental effects were seen at the
same dose that induced maternal
toxicity. In the developmental toxicity
study in rabbits, no developmental
toxicity was seen at the highest dose
tested. In the 2—generation reproduction
study, offspring toxicity occurred at
doses higher than the dose that induced
parental/systemic toxicity. There are no
concerns or residual uncertainties for
prenatal and/or postnatal toxicity.
Additionally, there is no concern for
neurotoxicity resulting from exposure to
tetraconazole since there was no
evidence of neurotoxicity in short-term
studies in rats, mice and dogs; and a
long-term toxicity study in dogs.

3. Conclusion. EPA has determined
that reliable data show that it would be
safe for infants and children to reduce
the FQPA safety factor to 1X. That
decision is based on the following
findings:

i. The toxicity database for
tetraconazole is complete.

ii. There is no indication that
tetraconazole is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or

additional uncertainty factors to account
for neurotoxicity.

iii. There is no evidence that
tetraconazole results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2—generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The assumptions and estimates used to
model ground and surface water
concentrations are discussed in Unit
II1.C.2 and the assumptions and
estimations underlying the dietary food
exposure assessments are discussed in
Unit [II.C.1. These assessments will not
underestimate the exposure and risks
posed by tetraconazole.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the aPAD
and cPAD. The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
For linear cancer risks, EPA calculates
the probability of additional cancer
cases given aggregate exposure. Short,
intermediate, and long-term risks are
evaluated by comparing aggregate
exposure to the LOC to ensure that the
MOE called for by the product of all
applicable uncertainty/safety factors is
not exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
tetraconazole will occupy <1.0% of the
aPAD for the population group (females
13-49 years old) receiving the greatest
exposure. No acute toxicity endpoint
was identified for the remaining
population subgroups.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to tetraconazole from food
and water will utilize <10.1% of the
cPAD for the population group all
infants <1 year old. There are no
residential uses for tetraconazole that
result in chronic residential exposure to
tetraconazole. Based on the use pattern,
chronic residential exposure to residues
of tetraconazole is not expected.

3. Short-term and intermediate-term
risk. Short-term and intermediate-term
aggregate exposure take into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Tetraconazole is not registered for use
on any sites that would result in
residential exposure. Therefore, the
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aggregate risk is the sum of the risk from
food and water.

4. Aggregate cancer risk for U.S.
population. The estimated cancer risk
for the proposed use of tetraconazole on
sugarbeets, peanuts, pecans and
soybeans is 3 x 10-6. EPA considers risk
estimates as high as 3 x 10-¢ to be within
the negligible risk range of 1 x 10-6. This
aggregate risk is the sum of the risk from
food and water.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to tetraconazole
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(capillary gas chromatography
withelectron capture detector (GC/ECD))
is available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no established Codex,
Canadian, or Mexican Maximum
Residue Limits (MRLs) established for
tetraconazole in or on the relevant crops
and commodities.

C. Response to Comments

One comment was received from a
private citizen objecting to the
establishment of tolerances for
tetraconazole. The Agency has received
similar comments from this commenter
on numerous previous occasions. Refer
to Federal Register 70 FR 37686 (June
30, 2005), 70 FR 1354 (January 7, 2005),
69 FR 63096-63098 (October 29, 2004)
for the Agency’s response to these
objections. In addition, the commenter
noted several adverse effects seen in
animal toxicology studies with
tetraconazole and claims because of
these effects no tolerance should be
approved. However, EPA found in its
tetraconazole risk assessment that there
is a reasonable certainty of no harm to
humans after considering the
toxicological studies (and the adverse
effects seen therein) and the exposure
levels of humans to tetraconazole. The
commenter did not provide any
information that questioned EPA’s risk
assessment.

V. Conclusion

Upon completing the review of the
current tetraconazole database, the
Agency concluded that tolerances for
hog meat commodities are necessary as
a result of concern for secondary
residues, and a sugar beet top tolerance
is unnecessary since it is not a human
food commodity and is being eliminated
as a feed commodity from OPPTS
860.1000. The Agency concluded that
the appropriate tolerance levels and
preferred commodity terms for
tetraconazole residues in or on pending
crops and livestock commodities should
be established as follows:

Tolerances are established for
residues of tetraconazole in or on beet,
sugar, root at 0.05 ppm,; beet, sugar,
dried pulp at 0.15 ppm; beet, sugar,
molasses at 0.15 ppm; peanut at 0.03
ppm; peanut, oil at 0.10 ppm; pecan at
0.04 ppm; soybean, seed at 0.15 ppm;
soybean, refined oil at 0.80 ppm;
aspirated grain fractions at 1.0 ppm;
poultry, meat at 0.01 ppm; poultry, fat
at 0.05 ppm; poultry, meat byproducts
at 0.01 ppm; eggs at 0.02 ppm; cattle,
meat at 0.01 ppm; cattle, liver at 0.20
ppm; cattle, fat at 0.02 ppm; cattle, meat
byproducts (except liver) at 0.01 ppm;
milk at 0.01 ppm; milk, fat at 0.25 ppm;
goat, meat at 0.01 ppm; goat, liver at
0.20 ppm; goat, fat at 0.02 ppm; goat,
meat, byproducts (except liver) at 0.01
ppm; hog, meat at 0.01 ppm; hog, liver
at 0.05 ppm; hog, fat at 0.01 ppm; hog,
meat byproducts (except liver) at 0.01
ppm; horse, meat at 0.01 ppm; horse,
liver at 0.20 ppm; horse, fat at 0.02 ppm;
horse, meat, byproducts (except liver) at
0.01 ppm; sheep, meat at 0.01 ppm;
sheep, liver at 0.20 ppm; sheep, fat at
0.02 ppm; sheep, meat, byproducts
(except liver) at 0.01 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any

information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
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General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 2, 2007.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.557 is amended by
revising paragraph (a), and removing
and reserving paragraphs (b) and (c) to
read as follows.

§180.557 Tetraconazole; tolerances for
residues.

(a) General. Tolerances are
established for residues of the fungicide,
tetraconazole, 1-[2-(2,4-dichlorophenyl)-
3-(1,1,2,2-tetrafluoroethoxy)propyll-1H-
1,2,4-triazole in or on the following
commodities:

Commodity Parts per million
Aspirated grain fractions 1.0
Beet sugar, dried pulp ... 0.15
Beet sugar, molasses ..... 0.15
Beet sugar, root .............. 0.05
Cattle, fat ........... 0.02
Cattle, liver 0.20
Cattle, meat ..........ccce. 0.01
Cattle, meat byproducts

(except liver) .............. 0.01
EQQS .covvviieiie 0.02
Goat, fat ...... 0.02
Goat, liver ... 0.20
Goat, meat .......ccceveeennenne 0.01
Goat, meat byproducts

(except liver) .............. 0.01
Hog, fat .............. 0.01
Hog, liver .... 0.05
Hog, meat 0.01
Hog, meat byproducts

(except liver) ............... 0.01
Horse, fat ........... 0.02
Horse, liver .... 0.20
Horse, meat 0.01
Horse, meat byproducts

(except liver) .............. 0.01
Milk oo 0.01
Milk, fat ... 0.25
Peanut ........ 0.03
Peanut, oil 0.10
Pecan .......... 0.04
Poultry, fat .......ccccoeeenee. 0.05

Commodity Parts per million
Poultry, meat .................. 0.01
Poultry meat byproducts 0.01
Sheep, fat ...ccccoeeeienne 0.02
Sheep, liver .... 0.20
Sheep, meat ..o 0.01
Sheep, meat byproducts

(except liver) .............. 0.01
Soybean, refined ol ........ 0.80
Soybean, seed ................ 0.15

(b) Section 18 emergency exemptions.
[Reserved].
(c) Tolerances with regional

registrations. [Reserved].
* * * * *

[FR Doc. E7-6837 Filed 4-10-07; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 001005281-0369—02; I.D.
040407C]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the commercial
hook-and-line fishery for king mackerel
in the exclusive economic zone (EEZ) in
the southern Florida west coast
subzone. This closure is necessary to
protect the Gulf king mackerel resource.
DATES: The closure is effective 12:01
a.m., local time, April 10, 2007, until
12:01 a.m., July 1, 2007.

FOR FURTHER INFORMATION CONTACT:
Steve Branstetter, telephone: 727—-824—
5305, fax: 727-824-5308, e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, and, in the Gulf of
Mexico only, dolphin and bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the

Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, on April 30, 2001 (66
FR 17368, March 30, 2001), NMFS
implemented a commercial quota of
2.25 million 1b (1.02 million kg) for the
eastern zone (Florida) of the Gulf
migratory group of king mackerel. That
quota is further divided into separate
quotas for the Florida east coast and
west coast subzones. The Florida west
coast subzone is that part of the eastern
zone south and west of 25°20.4” N. lat.
(a line directly east from the Miami-
Dade/Monroe County, FL, boundary)
along the west coast of Florida to
87°31.1" W. long. (a line directly south
from the Alabama/Florida boundary).
The Florida west coast subzone is
further divided into a northern and
southern subzone. The southern
subzone is that part of the Florida west
coast subzone, which from November 1
through March 31 extends south and
west from the Miami-Dade/Monroe
County boundary to 25°20.4’ N. lat. to
26°19.8" N. lat.(a line directly west from
the Lee/Collier County, FL, boundary),
i.e., the area off Collier and Monroe
Counties. From April 1 through October
31, the southern subzone is that part of
the Florida west coast subzone which is
between 26°19.8” N. lat. and 25°48" N.
lat.(a line directly west from the
Monroe/Collier County, FL, boundary),
i.e., the area off Collier County. The
quota implemented for the southern
Florida west coast subzone is 1,040,625
1b (472,020 kg). That quota is further
divided into two equal quotas of
520,312 1b (236,010 kg) for vessels in
each of two groups fishing with run-
around gillnets and hook-and-line gear
(50 CFR 622.42(c)(1)1)(A)(2)(1)).

Under 50 CFR 622.43(a)(3), NMFS is
required to close any segment of the
king mackerel commercial fishery when
its quota has been reached, or is
projected to be reached, by filing a
notification at the Office of the Federal
Register. NMFS has determined that the
commercial quota of 520,312 1b (236,010
kg) for Gulf group king mackerel for
vessels using hook-and-line gear in the
southern Florida west coast subzone has
been met. Accordingly, the commercial
fishery for king mackerel for such
vessels in the southern Florida west
coast subzone is closed at 12:01 a.m.,
local time, April 10, 2007, through 12:01
a.m., July 1, 2007, the beginning of the
next (2007 - 2008) fishing season.
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Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B), as such prior notice
and opportunity for public comment is
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule itself
already has been subject to notice and
comment, and all that remains is to
notify the public of the closure.
Allowing prior notice and opportunity
for public comment is contrary to the
public interest because of the need to
immediately implement this action in
order to protect the fishery since the
capacity of the fishing fleet allows for
rapid harvest of the quota. Prior notice
and opportunity for public comment
will require time and would potentially
result in a harvest well in excess of the
established quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30 day delay in effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 6, 2007.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 07-1801 Filed 4-6—07; 2:40 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 070213033-7033-01; 1.D.
040607B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Using Trawl Gear in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.
ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher vessels
using trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2007 second
seasonal allowance of the Pacific cod
total allowable catch (TAC) specified for
catcher vessels using trawl gear in the
BSAIL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 9, 2007, through 1200
hrs, A.lLt., June 10, 2007.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2007 second seasonal allowance
of the Pacific cod TAC specified for
catcher vessels using trawl gear in the
BSAIl is 3,711 metric tons (mt) as
established by the 2007 and 2008 final
harvest specifications for groundfish in
the BSAI (72 FR 9451, March 2, 2007),
for the period 1200 hrs, A.Lt., April 1,
2007, through 1200 hrs, A.Lt., June 10,
2007. See §679.20(c)(3)(iii),
§679.20(c)(5), and § 679.20(a)(7)(i)(B).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2007 second
seasonal allowance of the Pacific cod
TAC specified for catcher vessels using
trawl gear in the BSAI will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 3,691 mt, and is
setting aside the remaining 20 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting

directed fishing for Pacific cod by
catcher vessels using trawl gear in the
BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by
catcher vessels using trawl gear in the
BSAI NMFS was unable to publish a
notice providing time for public
comment because the most recent,
relevant data only became available as
of April 5, 2007.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 6, 2007.
Alan D. Risenhoover

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 07—1802 Filed 4-6—07; 2:40 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 23, 25, 33, and 35

[Docket No. FAA 2007-27310; Notice No.
07-04]

RIN 2120-AI95

Airworthiness Standards; Propellers
AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) is proposing to
revise the airworthiness standards for
the issuance of original and amended
type certificates for airplane propellers.
The existing propeller requirements do
not adequately address the
technological advances of the past
twenty years. The proposed standards
would address the current advances in
technology and would harmonize FAA
and European Aviation Safety Agency
(EASA) propeller certification
requirements, thereby simplifying
airworthiness approvals for imports and
exports.

DATES: Comments must be received on
or before June 11, 2007.

ADDRESSES: You may send comments,
identified by Docket No. FAA-2007—
27310, using any of the following
methods:

DOT Docket Web site: Got to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001

Fax:1-202-493-2251

Hand Delivery: Room P1-401 on the
plaza level of the Nassif Building, 400

Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
dms.dot.gov, including any personal
information that you provide. For more
information, see the Privacy Act
discussion in the SUPPLEMENTARY
INFORMATION section of this document.

Docket: To read background
documents or comments received, go to
http://dms.dot.gov at any time or to
Room PL—-401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: ]ay
Turnberg, Engine and Propeller
Directorate Standards Staff, ANE-110,
Federal Aviation Administration, 12
New England Executive Park,
Burlington, Massachusetts 01803-5299;
telephone (781) 238—7116; facsimile
(781) 238-7199, e-mail:
jay.turnberg@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites interested persons to
participate in rulemaking by submitting
written data, views, or arguments on
this proposed rule. We also invite
comments relating to the environmental,
energy, federalism, or economic impact
that might result from adopting the
proposals in this notice. The most
helpful comments reference a specific
portion of the proposal, explain the
reason for any recommended change,
and include supporting data. We ask
that you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also review the docket using

the Internet at the web address in the
ADDRESSES section.

Privacy Act: Using the search function
of our docket Web site, anyone can find
and read the comments received into
any of our dockets, including the name
of the individual sending the comment
(or signing the comment on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://dms.dot.gov.

Before acting on this proposal, we
will consider all comments we receive
on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change this proposal in light of the
comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it to you.

Availability of NPRMs

You can get an electronic copy using
the Internet by:

1. Searching the Department of
Transportation’s electronic Docket
Management System (DMS) Web page
(http://dms.dot.gov/search);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/; or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

Background

Advances in technology have meant
that many propeller certification
programs over the past decade have
required repeated application of special
conditions or special tests. In addition,
the need to demonstrate compliance
with both FAA and EASA requirements
has placed additional burdens on
propeller manufacturers who require
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foreign certification. Therefore, we
concluded that part 35 should be
substantially revised.

In 1994, the FAA began an initiative
to harmonize FAA propeller
certification requirements with Europe’s
Joint Aviation Authorities (JAA)
regulations (now the EASA certification
specifications). As part of this effort, the
FAA tasked the Aviation Rulemaking
Advisory Committee through its Engine
Harmonization Working Group (EHWG)
to compare part 35 with JAA
requirements, and identify differences.
The EHWG was also to update existing
requirements to reflect advancements in
propeller design, including design and
construction of composite material
propellers, propeller control systems
(such as dual acting control systems),
and electronic controls for propellers.

To complete this task, the EHWG
established the Propeller Harmonization
Working Group, with members from
industry and government from Canada,
France, Germany, United Kingdom, and
the United States. The Propeller
Harmonization Working Group focused
on requirement differences between part
35 and Joint Aviation Requirements—
Propellers (JAR-P) in six areas:

1. Those in part 35, but not in JAR-

Py
2. Those in both part 35 and JAR-P,
but not accepted as equivalent for both;

3. Those accepted as equivalent for
both part 35 and JAR-P;

4. Those in which intent is not clear;

5. Those that may be simplified or
deleted; and

6. Those that are new requirements
not in either part 35 or JAR-P.

This NPRM proposes to harmonize
FAA part 35 propeller certification
requirements with most of the
requirements of EASA’s Certification
Specifications for Propellers (CS-P).

Reference Material

We relied on the following material as
a basis for this proposed rule:

1. Special Conditions No. 35-ANE—
01, Hamilton Standard Model 247F
Propeller, Docket No. 94—-ANE-50.

2. Special Conditions No. 35—ANE—
02, Hamilton Standard Model 568F
Propeller, Docket No. 94—-ANE-60.

3. Special Conditions No. 35—-ANE—
03, Hamilton Standard Model 568F
Propeller, Docket No. 94—ANE-61.

4. Special Conditions SC-92-03-NE,
Hartzell Propeller, Inc. Model HD-E6C—
3()/E13482K Dual Acting Propeller,
Docket No. 92—ANE—47.

5. Joint Airworthiness
Requirements—Propellers, JAR-P,
Change 7, October 22, 1987.

6. Certification Specifications for
Propellers (CS-P), Decision No. 2003/7/
RM, October 24, 2003.

7. 14 CFR Part 21, Certification
Procedures for Products and Parts.

8. 14 CFR Part 23, Airworthiness
Standards: Normal, Utility, Acrobatic,
and Commuter Category Airplanes.

9. 14 CFR Part 25, Airworthiness
Standards: Transport Category
Airplanes.

10. 14 CFR Part 33, Airworthiness
Standards: Engines.

11. 14 CFR Part 35, Airworthiness
Standards: Propellers.

Section-by-Section Discussion of the
Proposals

Sections 23.905 and 25.905 Propellers
and Section 33.19 Durability

We propose requiring that propeller
controls that are certified as part of the
airplane or engine type design meet the
same requirements as propeller controls
that are certified as part of the propeller
type design.

Sections 23.907 and 25.907 Propeller
Vibration and Fatigue

We propose revising §§ 23.907 and
25.907 to make them identical, and
changing the titles of both sections from
“Propeller vibration” to “Propeller
vibration and fatigue,” to reflect the
revised requirements.

These sections require that a propeller
demonstrate safe vibration compatibility
with the airplane; they harmonize with
CS-P 530, Vibration and Aeroelastic
Effects and CS-P 550, Fatigue
Evaluation. The vibration evaluation of
a propeller on an airplane involves both
vibration and fatigue requirements. The
vibration evaluation of the propeller
depends on the airplane and engine
installation; the proposed requirements
would show this dependency.

The current requirements differ for
part 23 and 25 airplanes and fail to
address important areas. They do not
address fatigue evaluation or require
comparison to the fatigue limits and
other structural data established in part
35. They do not require a revision of the
propeller operating and airworthiness
limitations, and they fail to address the
flutter requirements of EASA’s
Certification Specifications for
Propellers (CS—P). In the case of
§23.907, they permit the use of service
experience to show compliance, which
is an unsatisfactory method to show the
safety of the installation.

Our proposed new paragraph (a) for
§§23.907 and 25.907 would require that
applicants determine the stresses
throughout the declared operational
envelope of the airplane. It would
permit applicants to determine stresses
by analysis based on direct testing or by
interpolation and measured data

extrapolation if testing the entire
airplane operational envelope is not
feasible. The paragraph would also
permit the determination of stress by
comparison with a similar airplane for
which these measurements were made.
Our proposed paragraph, however,
would not permit the use of service
experience to determine stresses.

Proposed paragraph (a) harmonizes
with CS—P 530(b) by requiring that
applicants investigate stress peaks or
resonant conditions.

Proposed paragraph (b) harmonizes
with CS—P 530(a) by requiring that
applicants address flutter.

Proposed paragraph (c) would
harmonize with CS—P 550 by requiring
that applicants conduct a fatigue
evaluation on the propeller. It would
also harmonize with CS-P 550 by
requiring that applicants revise the
airplane and propeller operating and
airworthiness limitations sections as
needed to show compliance with the
fatigue requirements.

Prior to the propeller vibration and
fatigue evaluation for the airplane
installation, the propeller undergoes a
substantial amount of structural
evaluation during its certification to
show compliance with part 35.
Proposed paragraph (c) would require
that the data obtained from the part 35
evaluation be used in the propeller
fatigue evaluation.

Section 25.901 Installation

We propose to add a reference in this
section to the propeller installation
instructions in § 35.3 to ensure that part
25 airplane comply with the installation
instructions for the propeller.

Part 35—Airworthiness Standards:
Propellers

We propose to renumber certain part
35 regulations to harmonize part 35
with EASA’s CS-P. Part 35 designation
will differ from the CS—P designation by
a zero added to the CS—P designation.
For example, our proposed § 35.35
Centrifugal load tests will be equivalent
to the CS—P 350 Centrifugal Load Tests.

Subpart A—General

This subpart addresses the
requirements for issuing propeller type
certificates and changes to those type
certificates. Our proposed revisions
clarify the propeller configuration to be
certificated; list the requirements for
installing and operating the propeller;
and specify ratings and operating
limitations.
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Section 35.1 Applicability

We propose adding a new paragraph
(c) to establish the relationship between
propeller and airplane certification.

We propose adding a paragraph (d) to
refine the propeller definition for this
part. Paragraph (d) would define a
propeller and propeller system
consistent with how those terms are
used in part 35.

Section 35.2 Propeller Configuration
and Identification

We propose a new § 35.2(a) that
would require the applicant to provide
a list of all the components and parts,
including references to the relevant
drawings and software design data, that
defines the type design of the propeller
the applicant wants approved. This
requirement would improve the
documentation regarding the propeller
components that is included within the
propeller type design.

We propose a new § 35.2(b) that
would reinforce the link between parts
35 and 45 and harmonize with the CS—
p.

Section 35.3 Instructions for Propeller
Installation and Operation

We propose to revise § 35.3 to require
specific content in propeller installation
and operation instructions. The revision
would require applicants to prepare
installation instructions containing the
data required by the airplane
manufacturer to install and operate the
propeller within the limitations of the
propeller type design.

The proposed revision would rename
§ 35.3 to “Instructions for propeller
installation and operation” to reflect the
revised requirements.

Section 35.5 Propeller Ratings and
Operating Limitations

We propose revising § 35.5 by
modifying the requirements about
establishing ratings and operating
limitations. In our proposed paragraph
(a), the applicant would establish the
ratings and operating limitations, which
would be subject to approval by the
Administrator. This change reflects the
process used now to establish the
propeller limitations and ratings.

We propose adding paragraph (b),
which lists specific ratings and limits
applicants must address. The list would
include ratings for takeoff power and
rotational speed, maximum continuous
power and rotational speed. The
proposed paragraph would also
document transient overspeed and
overtorque limits that would not require
maintenance. The overspeed and
overtorque limits are intended for
inadvertent or maintenance use.

Our proposed list in paragraph (b)
does not represent all the ratings and
operating limits that may be required for
safe propeller operation. Paragraph (a)
would state that the ratings and
operating limitations must include
limitations based on the operating
conditions demonstrated during the
tests required by this part and any other
information necessary for safe propeller
operation.

We propose changing the title of
§35.5 to “Propeller ratings and
operating limitations” to reflect the
revised requirements and to harmonize
with CS-P 50, Propeller Ratings and
Operating Limitations.

Section 35.7 Features and
Characteristics

We propose a new § 35.7 that will
incorporate requirements formerly in
§ 35.15, Design features.

The proposed § 35.7(a) requires that a
propeller not have any features or
characteristics that make it unsafe for
the purposes for which it is being
certified.

The proposed § 35.7(b) indicates the
applicant’s responsibilities if a failure
occurs during a certification test.

Subpart B—Design and Construction

Part 35 subpart B addresses design
and construction requirements for
propellers. This proposed revision
would maintain the intent of the current
subpart. We propose, however, to
remove sections that are redundant or
no longer applicable and to revise or
add sections that address existing and
future design and construction
technology not adequately covered by
the current requirements.

Section 35.11 Applicability

Section 35.11 is a descriptive
statement about subpart B compliance
that is fully addressed within § 35.1.
Therefore, we propose to remove § 35.11
and mark the section ‘“reserved.”

Section 35.13 General

Section 35.13 is a descriptive
statement about subpart B compliance
that is fully addressed within § 35.1.
Therefore, we propose to remove § 35.13
and mark the section ‘“reserved.”

Section 35.15 Safety Analysis

We propose to revise § 35.15, Design
features, and rename it ““Safety
analysis” to reflect its revised
requirements.

Our proposed revision would require
that applicants conduct a safety analysis
of the propeller. Safety analysis has
been used to show compliance with the
current requirement for the majority of

new propeller certification programs
during the past decade. The ultimate
objective of the safety analysis is to
ensure that the collective risk from all
propeller failure conditions is
acceptably low. The basis of safety
analysis is the concept that an
acceptable total propeller design risk is
achievable by managing individual risks
to acceptable levels. This concept
emphasizes reducing the risk of an
event proportionally with the severity of
the hazard it represents.

Our proposed revision would add
definitions for hazardous and major
propeller effects, based on CS-P,
historical JAR-P requirements, and the
propeller special conditions listed
under ‘‘Reference Material.” These
definitions would be used throughout
part 35 and would only apply to this
part.

Showing compliance with the
requirements of this section would not
mean that a propeller is suitable for use
on all or any airplane. For example, a
part 25 airplane may require different
failure effects and probabilities of
failure than a part 23 airplane would.

Section 35.17 Materials and
Manufacturing Methods

We propose to revise and rename this
section from ‘“Materials” to ‘“Materials
and manufacturing methods” to reflect
the revised requirements. Our proposed
revision would require that the
materials specifications and
manufacturing methods used by
applicants be acceptable to the FAA.
The revision would remove the list of
examples of approved specifications
and change the word “approved” to
“acceptable.” This change would reflect
the level of review of the specifications
by the FAA.

Our proposed revision would also
require that applicants consider the
effects of environmental conditions
expected in service when assessing
material suitability and durability. We
are including consideration for
environmental effects in this proposed
section because many materials used in
the propeller design depend on the
environment in which the propeller
operates. This is especially relevant for
composite materials that have age-
dependent properties, as well as
properties affected by humidity and
temperature.

Our proposed revision would also
harmonize with CS-P requirements by
requiring that applicants use the most
adverse properties stated in the
accepted specifications of their design
values. This clarification would prevent
misinterpretations regarding the
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application of material properties to the
propeller design.

Section 35.21
Pitch Propellers

Variable and Reversible

We propose to revise and rename this
section to from “Reversible propellers”
to “Variable and reversible pitch
propellers” to reflect the revised
requirements. The revision would
incorporate the current pitch control
and indication requirements of
§ 35.23(c). It would also expand the
current § 35.23(c) requirement to
include all airplane installations with
reversible propellers, including
reciprocating engine aircraft, because
the flight safety aspect of this rule
applies regardless of engine type.
Proposed § 35.21 harmonizes with CS—
P 210, Variable and Reversible Pitch
Propellers.

Section 35.22 Feathering Propellers

We propose a new § 35.22 that will
incorporate requirements for feathering
propellers currently located in
§ 35.23(b) and in CS-P 220, “Feathering
Propellers.” We would incorporate the
requirements of CS—P 220(a) into
paragraph (a), which would require
feathering propellers be designed to
feather from all conditions in flight,
taking into account expected wear and
leakage. It would also require that
applicants document the feathering
characteristics and limitations in the
appropriate manuals.

We would move the feathering
requirements of the current § 35.23(b) to
the new § 35.22(b).

We propose that the requirements of
CS-P 220(c) be incorporated into
paragraph (c). This paragraph would
require the applicant to design the
propeller to be capable of unfeathering
at the minimum declared outside air
temperature after stabilization to a
steady-state temperature.

Section 35.23 Propeller Control System

We propose to revise and rename
§35.23 from ‘‘Pitch control and
indication” to ‘“Propeller control
system” to reflect the revised
requirements and to harmonize with
CS—-P 230. We would retain and revise
current paragraph (a), redesignate and
revise current paragraph (c) as
§ 35.21(b), redesignate and revise
current paragraph (b) as § 35.22(b), and
add several new paragraphs.

Our proposed § 35.23 would address
propeller control design requirements
concerning loss of normal control that
may cause hazardous overspeeding and
an alternative means to override or
bypass the engine oil system for
propellers that use engine oil to feather.

It would also add requirements that
address control system description,
design, construction, validation, and
software design, for all types of
propeller mechanical, hydraulic, and
electronic control systems.

Our proposed § 35.23(a)(1) would
ensure that the control system,
operating in normal and alternative
modes and transitions between
operating modes, performs the intended
functions throughout the declared
operating conditions and flight
envelope. This requirement does not
mandate flight test on an airplane.
Substantiation by propeller tests, rig
tests, airplane tests, analysis or a
combination of these would be
acceptable.

Our proposed § 35.23(a)(2) would
ensure that the control system
functionality is not adversely affected
by declared environmental conditions.

Our proposed § 35.23(a)(3) would
ensure that applicants provide methods
to indicate to the flight crew, if crew
action is required, that a mode change
has occurred.

Our proposed § 35.23(b) would add
system safety requirements in addition
to those in § 35.15. Paragraph (b)(1)
would require that no single failure or
malfunction of electronic or electrical
components result in a hazardous
propeller effect. Paragraph (b)(2) would
address the relationship between
failures of the linkages from the airplane
to the propeller control, and the effects
that airplane fires and overheating have
on the propeller control. Paragraph
(b)(3) would adopt the requirements of
the current § 35.23(a). Paragraph (b)(4)
would address the effect of isolation
between propellers on an airplane.

Our proposed § 35.23(c) would add a
requirement that all software be
designed and implemented by a method
approved by the FAA. It would require
that the software design be consistent
with the criticality of the performed
functions to minimize the existence of
software errors.

Our proposed § 35.23(d) would add
requirements for airplane-supplied data
so that no single failure or malfunction
of airplane-supplied data would result
in a hazardous propeller effect.

Our proposed § 35.23(e) would add
requirements for airplane-supplied
electrical power so that abnormalities of
the power supply would not result in
hazardous effects and would not require
a declaration of the validated power
supply characteristics.

Section 35.24 Strength

We propose adding a new § 35.24 to
establish strength requirements for

propellers consistent with those
required by CS-P 240.

Subpart C—Type Substantiation

We propose to remove those
regulations in this subpart that are
redundant or no longer apply and to
modify and add sections to reflect
existing industry practices. We also
propose to change the subpart heading
from “Tests and Inspections” to “Type
Substantiation,” since subpart C applies
to both testing and analysis.

Section 35.31 Applicability

We propose to remove the content of
§35.31 and to mark the section
“reserved” since § 35.31 is a descriptive
statement about subpart C and not a
requirement.

Section 35.33 General

Section 35.33(a) does not adequately
address part 21 certification
requirements. We propose, therefore, to
revise § 35.33(a) to identify that the
testing conducted in this subpart is also
governed by the test requirements
established in part 21.

We propose a new § 35.33(b) and (c)
to harmonize with CS—P 330(b), which
requires that automatic controls operate
during tests. Our proposed § 35.33(b)
would adopt this requirement and add
that it also applies to propeller safety
systems. Also, our proposed § 35.33(b)
clarifies the conditions under which
some tests may be conducted without
the automatic controls or safety systems.
For example, the applicant may have to
disable a primary system to test a
backup system.

CS—-P 440 requires that applicants
address potential safety issues that may
occur if required testing does not
adequately test a component during
propeller certification. Our proposed
§ 35.33(c) would adopt this requirement.

Section 35.34 Inspections,
Adjustments, and Repairs

We propose a new § 35.34 which
would revise and incorporate inspection
requirements from § 35.45 and the
adjustment and repairs requirements
from § 35.47.

We propose a new § 35.34(a) to
harmonize with CS-P340 requirements
for pre-test inspections. Our proposal
moves the post-test inspection
requirements of the existing § 35.45,
Teardown inspection, and consolidates
them here. Pre-test inspection
establishes the condition of the test
article prior to testing. This is
particularly important for composite
structures in which damage may be
internal and not visible. If internal
damage is present prior to the start of
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the test, then the post-test inspection
may not be valid without knowledge of
the pre-test condition of the test article.

Our proposal also would relocate the
existing requirements of § 35.47 to a
new § 35.34(b), since the requirements
in § 35.47 are related to testing.

Section 35.35 Centrifugal Load Tests

We propose revising § 35.35 and
renaming it as “Centrifugal load tests”
to reflect the revised requirements.

Our proposal would define
requirements for the entire propeller
and include consideration of material
degradation expected in service.
Material degradation considerations
apply to all types of construction, but
would be specifically added to address
composite materials, which may absorb
moisture or show some evidence of
delamination prior to retirement from
service.

We propose a § 35.35(a) that would
require the hub, blade retention, and
counterweights be tested to twice the
centrifugal load for one hour. This test
is designed to assure a suitable static
strength margin above the maximum
rated rotational speed.

Our proposed § 35.35(b) would
require the transition in a composite
blade from the composite material to the
metallic retention be tested to twice the
centrifugal load for one hour. This
requirement would also apply to other
types of construction in which a blade
to retention transition occurs.

Our proposed § 35.35(c) would
harmonize with CS-P 350 by requiring
that lower energy debris for the entire
propeller be evaluated at 159 percent of
the maximum centrifugal load. The low
energy debris would include spinners,
de-icing equipment, blade erosion
shields, and other assemblies used with
or attached to the propeller.

Section 35.36 Bird Impact

We propose adding a new § 35.36 to
part 35 to address bird impact with the
propeller. Our proposed § 35.36
incorporates the use of special
conditions for propellers with
composite blades and would extend the
bird impact certification requirement to
all propeller designs, except fixed-pitch
wood propellers of conventional design.
Section 35.36 would exclude
conventional fixed-pitch wood
propellers because of their satisfactory
experience. The new requirement would
apply to metallic blades but would
allow compliance by experience from
similar designs.

Industry recognized the need for bird
impact requirements when composite
blades were introduced in the 1970s.
The safety issues have been addressed

by special tests and special conditions
for composite blade certifications. These
special conditions were unique for each
propeller and effectively stated that the
propeller must withstand a 4-pound
bird impact without contributing to a
major or hazardous propeller effect. The
special tests and special conditions have
been effective for over 50 million flight
hours, and no accidents have been
attributed to bird impact against
composite propellers. The selection of a
4-pound bird is based on the extensive
service history of blades that have been
designed using the 4-pound bird
criteria.

Section 35.37 Fatigue Limits and
Evaluation

We propose to rename § 35.37 from
“Fatigue limit tests” to “Fatigue limits
and evaluation” and revise it to
harmonize with CS-P 370, Fatigue
Characteristics. The current requirement
does not adequately address composite
materials and is limited to hubs, blades,
and primary load-carrying metal
components of nonmetallic blades. Our
proposed § 35.37 would expand the
requirement to all materials and
components (including controls system
components, if applicable) whose
failure would cause a hazardous
propeller effect and also include
environmental effects. It would retain
the fatigue evaluation requirement in
paragraph (b), but would require that
the fatigue evaluation be conducted on
the intended airplane in accordance
with §§23.907 or 25.907 or on a typical
airplane. Applicants may configure a
typical airplane to develop design
criteria for the propeller in those
instances when the intended airplane
installation is either unavailable or
unknown at propeller type certification.

Section 35.38 Lightning Strike

We propose a new § 35.38, Lightning
strike, to harmonize with CS-P 380,
Lightning Strike. Part 35 currently has
no lightning strike requirements. Our
proposed § 35.38 requires that
composite propellers withstand a
lightning strike without contributing to
a major or hazardous propeller effect. It
also reflects current practices in the
industry and the special tests and
special conditions we issued for
lightning strikes when composite blades
were first introduced.

Our new § 35.38 would exclude
conventional fixed-pitch wood
propellers because of their satisfactory
experience. This new requirement
would apply to metallic blades but
allow compliance by experience from
similar designs.

Section 35.39 Endurance Test

We propose to revise §35.39 to
harmonize with CS-P 390. We would
remove the existing 10-hour endurance
block test from this section because
testing one propeller at the greatest
pitch and diameter for 10 hours is not
adequate for a family of propellers. All
current fixed-pitch propellers are being
tested in accordance with the current
50-hour test requirement, which
provides an adequate test.

The proposed revision would delete
the requirement to test a propeller of the
greatest diameter for which certification
is requested. We are introducing this
change because testing of the greatest
diameter is restrictive and does not
necessarily result in an increase in
airworthiness.

Section 35.40 Functional Test

We propose to redesignate the current
§35.41 as § 35.40 to harmonize with
CS—-P 400, Functional Test.

Section 35.41
Overtorque

Overspeed and

We propose a new overspeed and
overtorque requirement to harmonize
with CS—P 410(a). We will rename
§ 35.41 “Overspeed and overtorque” to
reflect the revised requirements. Our
proposal would require that applicants
verify the declared transient overspeed
and overtorque limits of the propeller.

Section 35.42 Components of the
Propeller Control System

We propose to combine the current
§ 35.42(a) and (b) into a single paragraph
and rename § 35.42 as ‘“Components of
the propeller control system” to reflect
the revised requirements. We would
expand the 1000-hour operation
requirement to the initially declared
inspection interval or to a minimum of
1000 hours.

Section 35.43 Propeller Hydraulic
Components

We propose to revise the current
§ 35.43, Special tests, and rename it as
“Propeller hydraulic components” to
reflect the revised requirements. Our
revision would delete the duplication
common between §35.43 and §21.16
and would harmonize with CS-P 430.

The Propeller Harmonization Working
Group determined that it is in the best
interest of the public to require special
conditions be issued and made available
to the public when testing is required
for unconventional features of design,
material, or construction. We are,
therefore, proposing to remove the
special tests reauirement of §35.43.

Our proposed § 35.43 would add
requirements for testing propeller
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components that contain hydraulic
pressure. These tests have been
previously required by special condition
or special tests under the current

§ 35.43. This proposal adopts the test
procedures that are being conducted on
applicable components.

Section 35.45 Reserved

We propose to revise § 35.45 by
moving the teardown inspection
requirements to § 35.34, as noted above,
and to mark § 35.45 “reserved.”

Section 35.47 Propeller Adjustments
and Parts Replacements

We propose to revise § 35.47 by
moving the propeller adjustment and
repair requirements to § 35.34, as noted
above, and to mark § 35.47 ‘“Reserved.”

Rulemaking Analyses and Notices
Authority for This Rulemaking

Title 49 of the U.S. Code specifies the
FAA'’s authority to issue rules on
aviation safety. Subtitle I, Section 106,
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the Agency’s authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce, including
minimum safety standards for aircraft
engines. This proposed rule is within
the scope of that authority because it
updates the existing regulations for
airplane propellers.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there are no
current new information collection
requirements associated with this
proposed rule.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these proposed regulations.

Economic Assessment, Regulatory
Flexibility Determination, Trade Impact
Assessment, and Unfunded Mandates
Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act also requires agencies to consider
international standards and, where
appropriate, to be the basis of U.S.
standards. Fourth, the Unfunded
Mandate Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.

The Department of Transportation
Order DOT 2100.5 prescribes policies
and procedures for simplification,
analysis, and review of regulations. If
the expected cost impact is so minimal
that a proposal does not warrant a full
evaluation, this order permits a
statement to that effect. The basis for the
minimal impact must be included in the
preamble, if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this rule. The reasoning for that
determination follows.

To a great extent this proposed rule
would require propeller manufacturers
to certificate future production
propellers for sale in the United States
to the same European standards that
these firms already meet. The European
Aviation Safety Agency, the European
equivalent to the FAA, became
responsible for certification of aircraft,
engines, parts and appliances on
September 28, 2003 by Commission
Regulation (EC) 1702/2003. Because the
U.S. and European effort to have
common certification propeller
regulations was almost completed when
EASA became operational, the proposed

part 35 and the European propeller
requirements CS—P are almost identical.
CS-P is now an official rule of a foreign
regulatory agency while this is a
proposed rule. To export propellers to
Europe, U.S. manufacturers now must
meet the European requirements. Before
Europe made these requirements,
industry provided us with a cost
estimate of $31 million over a 25-year
analysis period for them to be in
compliance with the FAA proposed
propeller requirements which would
have codified existing special tests and
conditions. But as manufacturers are
already in compliance with these now
harmonized proposed requirements,
there are no additional compliance
costs.

This proposed rule has only one
regulation stricter than EASA’s CS-P.
The FAA proposes to extend the current
special condition 4-pound bird strike
test for composite propeller blades. CS—
P requires newly certificated propellers
to withstand a 4-pound bird strike for
equivalent part 25 airplanes. However,
CS-P requires newly certificated
propellers to withstand a 2.8-pound bird
strike for equivalent part 23 commuter
airplanes and does not require a bird
strike test for other equivalent part 23
airplanes. U. S. propeller manufacturers
provided us with their estimated costs
to meet the proposed 4-pound
requirement. Over a 25-year analysis
period (based on the operational life of
a propeller) we estimate the total cost
for 635 future propellers to be $458,000
or $213,000 in present value (7 percent
discount rate). The FAA considers this
cost to be minimal.

The benefits from this higher bird-
strike requirement are an expected
continuity of over fifty million flight
hours with no accidents attributed to
bird impacts against composite
propellers despite many bird strikes.
Between 1990 and 2004, there have
been over 150 bird strikes to part 23
propellers (see the FAA National
Wildlife Strike Database, Version 6.0,
February 26, 2005; available online at
http://wildlife.pr.erau.edu/public/
index1.html).

We, therefore, have determined that
this rulemaking action is not a
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, and is not “‘significant” as
defined in DOT’s Regulatory Policies
and Procedures. In addition, the FAA
has determined that this rulemaking
action: (1) Would not have a significant
economic impact on a substantial
number of small entities; (2) would be
in compliance with the Trade
Agreements Act; and (3) would not
impose an unfunded mandate on state,
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local, or tribal governments, or on the
private sector.

Regulatory Flexibility Determination

A. Introduction

The Regulatory Flexibility Act of 1980
(RFA) establishes “* * * as a principle
of regulatory issuance that agencies
shall endeavor, consistent with the
objective of the rule and of applicable
statutes, to fit regulatory and
informational requirements to the scale
of the business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule would have a “significant economic
impact on a substantial number of small
entities.” If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the RFA.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear.

The purpose of this Initial Regulatory
Flexibility Analysis (IRFA) is to ensure
that the agency has considered all
reasonable regulatory alternatives that
would minimize the proposal’s
economic burdens for affected small
entities, while achieving its safety
objectives.

Under Section 603 of the RFA, the
analysis must address:

e Description of reasons the agency is
considering the action.

e Statement of the legal basis and
objectives for the proposal.

¢ Description of the recordkeeping
and other compliance requirements of
the proposal.

o All federal rules that may duplicate,
overlap, or conflict with the proposal.

e Description and an estimated
number of small entities to which the
proposal would apply.

¢ Analysis of small firms’ ability to
afford the proposal.

¢ Conduct a competitive analysis.

e Estimation of the potential for
business closures.

e Describe the alternatives
considered.

e Conduct a disproportionality
analysis.

B. Reasons for This Proposal

The FAA proposes to revise the
airworthiness standards for the issuance
of original and amended type
certificates for airplane propellers. The
existing propeller requirements do not
adequately address the technological
advances of the past 20 years. The
proposed standards would address the
current advances in technology and
would harmonize the FAA requirements
with the existing requirements of
Certification Specifications for
Propellers of the EASA. This proposal
would establish nearly uniform
standards for aircraft propellers certified
by the United States under FAA
standards and by European countries
under EASA standards, thereby
simplifying airworthiness approvals for
import and export products.

C. Statement of the Legal Basis and
Objectives

Under Title 49 of the U. S. Code, the
FAA Administrator is required to
consider the following matters, among
others, as being in the public interest:
Assigning, maintaining, and enhancing
safety and security as the highest
priorities in air commerce. (See 49
U.S.C. 40101(d)(1).). Additionally, it is
the FAA Administrator’s statutory duty
to carry out his or her responsibilities
“in a way that best tends to reduce or
eliminate the possibility or recurrence
of accidents in air transportation.” (See
49 U.S.C. 44701(c).)

Accordingly, this proposal would
amend Title 14 of the Code of Federal
Regulations to update the propeller
certification requirements to reflect
technological changes in the last 10 to
20 years, reduce the need for and use of
special tests and conditions for
propeller certification, and to harmonize
U.S. propeller certification requirements
with European propeller certification
requirements.

D. Projected Reporting, Recordkeeping
and Other Requirements

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there are no
current new information collection
requirements associated with this
proposed rule.

E. Overlapping, Duplicative, or
Conflicting Federal Rules

The FAA is unaware that the proposal
would overlap, duplicate, or conflict
with existing Federal Rules.

F. Estimated Number of Small Firms
Potentially Impacted

Under the RFA, the FAA must
determine whether or not a proposal
significantly affects a substantial
number of small entities. This
determination is typically based on
small entity size and cost thresholds
that vary depending on the affected
industry. The Small Business
Administration (SBA) uses the NAICS
(North American Industry Classification
System) 2002 to determine size
standards for small businesses. There is
no entry in the NAICS 2002 for
propeller manufacturers. However, the
NAICS 2002 does list under Sectors 31—
33, Manufacturing, Subsector 336,
Transportation Equipment
Manufacturing, which in turn lists the
following numbers and number of
employees as shown in the following
table:

NAICS - Number of
2002 No. Description employees
336411 .. | Aircraft Manufac- 1,500
turing.

336412 .. | Aircraft Engine and 1,000
Engine Parts
Manufacturing.

336413 .. | Other Aircraft Part 1,000
and Auxiliary
Equipment Man-
ufacturing.

Propeller manufacturing could be
included in #336412, Aircraft Engine
and Aircraft Parts Manufacturing; or
#336413, Other Aircraft Parts and
Auxiliary Equipment Manufacturing.
Both these categories use 1,000
employees to define a small business.
Therefore, the FAA defines a small
business in the variable pitch propeller
manufacturing industry as a business
with 1,000 or less employees. In
accordance with SBA usage, this
number applies to the ultimate
ownership of the company.

In 2004, the American airplane
variable pitch propeller industry
consisted of three firms. These firms
were Hamilton Sundstrand, Hartzell,
and McCauley. Hamilton Sundstrand is
a subsidiary of United Technologies that
employed approximately 210,000
people and had annual revenues of
approximately $37 billion in 2004.1

1_, United Technologies Corporation—Our
Profile, http://www.utc.com/profile/profile/
index.htm, 08/26/2005.
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McCauley Propeller Systems is owned
by Cessna, which, in turn, is owned by
Textron, Inc. Textron employed some
44,000 people and had annual revenues
of some $10 billion in 2004.2 Hartzell
Propeller, Inc. employed 295 employees
in 2003 and had annual revenues
between $20 and $50 million in 2002.3

Using the above criteria, Hartzell is a
small business and Hamilton
Sundstrand and McCauley are not small
businesses. Because only one company
is a small business, this proposal would
not affect a substantial number of small
entities.

G. Cost and Affordability for Small
Entities

The 25 year present value estimate of
the costs of the proposal is $213,000 or
$18,000 annually. Assuming that this
cost is distributed evenly across the
three firms in the American propeller
industry, this results in a cost of $6,000
per company per year.

Hartzell Propeller does not release its
annual financial statements. The
reference source ‘“‘Reference, USA,
2003,” uses a model to estimate the
annual revenues of privately held firms

that do not release their financial
statements. Therefore, this source
provides a range estimate of firms such
as Hartzell. The annual revenue of
Hartzell Propellers was estimated to be
between $20 and $50 million annually,
or an average of $37.5 million, by
“Reference USA, 2003.”

A comparison of the annual costs of
the proposal per firm to the annual
revenues of a firm provides a rough
estimate of the burden the rule causes
for a firm. Applying the above technique
to the small propeller entity yields the
following results:

Percent of
Annual cost Annual
Company annual
of rule revenue revenue
HAIMZEIL ...ttt e e e et e e e e ae e e e e abeeeeesteeeesseeesaseeeeasseeeesaeaeanrenean $6,000 $37,500,000 0.016

Given the estimated cost and revenue,
the FAA believes that the cost would
have only a minor impact on the small
firm.

H. Competitive Analysis

As the cost information is at the
company level and the propeller firms
do not all produce the same kind of
propeller, the FAA does not have
sufficient information to analyze the
competitive impact of this proposal.

L Disproportionality Analysis

Relative to larger propeller
manufacturers, smaller propeller
manufacturers are more likely to be
disproportionately impacted by this
rulemaking because the larger
manufacturers have relatively higher
fixed costs than the smaller
manufacturers. These fixed costs are not
impacted by the costs that would be
imposed by this proposal. The larger
propeller manufacturers are expected to
incur costs which are a relatively
smaller percentage of their annual
revenues than those of smaller propeller
manufacturers.

J. Business Closure Analysis

The one small business entity has a
relatively low compliance cost per
annual revenue ratio. We believe that
this minor compliance cost would not
cause firms to face a business closure.
The FAA does not have sufficient
information to provide a more refined
estimate of a potential business closure.

K. Analysis of Alternatives

The agency considered three
alternatives to the proposal. These were:
1. Exclude small entities.

2 www.textron.com/about/company/index.jsp
(Accessed 08/26/2005).

2. Extend compliance deadline for
small entities.

3. Establish lesser technical
requirements for small entities.

The FAA concludes that the option to
exclude small entities from all the
requirements of the proposal is not
justified. If small entities were excluded
the intended safety improvements
would be forfeited.

The FAA also considered options that
would lengthen the compliance period
for small operators. The FAA believes
that the requirement, as proposed,
would place a modest burden on small
entities with respect to time constraints.
Small entities would have sufficient
time from the effective date of the rule
to complete implementation work.
Further time extensions would only
provide modest cost savings and leave
the system safety at risk.

The FAA considered establishing
lesser technical requirements for small
entities. However, the FAA believes that
this would result in a lower level of
safety than would the implementation
of the proposal. The FAA believes that
the greatest safety benefits would come
from a common certification rule for all
manufacturers.

The FAA concludes that the current
proposal is the preferred alternative
because the current proposal provides
for a common certification system for all
propeller manufacturers.

In conclusion, as only one small
entity would be affected there are not a
substantial number of small entities.
Therefore, the FAA certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities. The FAA

3_, Reference USA, Version 2003.1, http://
www.referenceusa.com/bd/

solicits comments regarding this
determination.

Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39) prohibits Federal
agencies from establishing any
standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this proposed rule
and determined that it will accept
European standards as the basis for U.S.
regulations.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandate
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation with the
base year 1995) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector. The
FAA currently uses an inflation-
adjusted value of $128.1 million in lieu
of $100 million.

This proposed rule does not contain

such a mandate. The requirements of
Title I do not apply.

detail.asp?si=97350308854484
&abinumber=402250104&t..., 11/25/02.
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Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, we
determined that this proposed
rulemaking would not have federalism
implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined that this
proposed rule qualifies for the
categorical exclusion identified in
Chapter 3, paragraph 312d and involves
no extraordinary circumstances.

Regulations that Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because it is not a
“significant regulatory action” under
Executive Order 12866, and it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

List of Subjects in 14 CFR Parts 23, 25,
33 and 35

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend parts 23, 25, 33, and
35 of Title 14 Code of Federal
Regulations as follows:

PART 23—AIRWORTHINESS
STANDARDS: NORMAL, UTILITY,
ACROBATIC, AND COMMUTER
CATEGORY AIRPLANES

1. The authority citation for part 23
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

2. Revise §23.905(d) to read as
follows:

§23.905 Propellers.

* * * * *

(d) The propeller blade pitch control
system must meet the requirements of
§§35.21, 35.23, 35.42 and 35.43 of this
chapter.

* * * * *

3. Revise §23.907 to read as follows:

§23.907 Propeller vibration and fatigue.

Sections 23.907(a), (b), and (c) do not
apply to fixed-pitch wood propellers of
conventional design.

(a) The applicant must determine the
magnitude of the propeller vibration
stresses or loads, including any stress
peaks and resonant conditions,
throughout the operational envelope of
the airplane by either:

(1) Measurement of stresses or loads
through direct testing or analysis based
on direct testing of the propeller on the
airplane and engine installation for
which approval is sought; or

(2) Comparison of the propeller to
similar propellers installed on similar
airplane installations for which these
measurements have been made.

(b) The applicant must demonstrate
by tests, analysis based on tests, or
previous experience on similar designs
that the propeller does not experience
harmful effects of flutter throughout the
operational envelope of the airplane.

(c) The applicant must perform an
evaluation of the propeller to show that
failure due to fatigue will be avoided
throughout the operational life of the
propeller using the fatigue and
structural data obtained in accordance
with part 35 and the vibration data
obtained from compliance with
paragraph (a) of this section. For the
purpose of this paragraph, the propeller
includes the hub, blades, blade
retention component and any other
propeller component whose failure due
to fatigue could be catastrophic to the
airplane. This evaluation must include:

(1) The intended loading spectra
including all reasonably foreseeable
propeller vibration and cyclic load
patterns, identified emergency
conditions, allowable overspeeds and
overtorques, and the effects of
temperatures and humidity expected in
service.

(2) The effects of airplane and
propeller operating and airworthiness
limitations.

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

4. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

5. Revise §25.901(b)(1)(i) to read as
follows:

§25.901 Installation.

* * * * *
(b) * % %
1) * % %

(i) The installation instructions
provided under §§ 33.5 and 35.3 of this
chapter; and
* * * * *

6. Revise § 25.905(c) to read as
follows:

§25.905 Propellers.
* * * * *

(c) The propeller blade pitch control
system must meet the requirements of
§§35.21, 35.23, 35.42 and 35.43 of this
chapter.

* * * * *

7. Revise § 25.907 to read as follows:

§25.907 Propeller vibration.

Section 25.907 does not apply to
fixed-pitch wood propellers of
conventional design.

(a) The applicant must determine the
magnitude of the propeller vibration
stresses or loads, including any stress
peaks and resonant conditions,
throughout the operational envelope of
the airplane by either:

(1) Measurement of stresses or loads
through direct testing or analysis based
on direct testing of the propeller on the
airplane and engine installation for
which approval is sought; or

(2) Comparison of the propeller to
similar propellers installed on similar
airplane installations for which these
measurements have been made.

(b) The applicant must demonstrate
by tests, analysis based on tests, or
previous experience on similar designs
that the propeller does not experience
harmful effects of flutter throughout the
operational envelope of the airplane.

(c) The applicant must perform an
evaluation of the propeller to show that
failure due to fatigue will be avoided
throughout the operational life of the
propeller using the fatigue and
structural data obtained in accordance
with part 35 and the vibration data
obtained from compliance with
paragraph (a) of this section. For the
purpose of this paragraph, the propeller
includes the hub, blades, blade
retention component and any other
propeller component whose failure due
to fatigue could be catastrophic to the
airplane. This evaluation must include:

(1) The intended loading spectra
including all reasonably foreseeable
propeller vibration and cyclic load
patterns, identified emergency
conditions, allowable overspeeds and
overtorques, and the effects of
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temperatures and humidity expected in
service.

(2) The effects of airplane and
propeller operating and airworthiness
limitations.

PART 33—AIRWORTHINESS
STANDARDS: AIRCRAFT ENGINES

8. The authority citation for part 33
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

9. Revise §33.19(b) to read as follows:
§33.19 Durability.

* * * * *

(b) Each component of the propeller
blade pitch control system which is a
part of the engine type design must meet
the requirements of §§ 35.21, 35.23,
35.42 and 35.43 of this chapter.

* * * * *

PART 35—AIRWORTHINESS
STANDARDS: PROPELLERS

10. The authority citation for part 35
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

Subpart A—General

11. In § 35.1, add paragraphs (c) and
(d) to read as follows:

§35.1 Applicability.
* * * * *

(c) An applicant is eligible for a
propeller type certificate and changes to
those certificates after demonstrating
compliance with subparts A, B and C of
this part. However, the propeller may
not be installed on an airplane unless
the applicant has shown compliance
with either § 23.907 or § 25.907, as
applicable, or compliance is not
required for installation on that
airplane.

(d) For the purposes of this part, the
propeller consists of those components
listed in the type design, and the
propeller system consists of the
propeller plus all the components
necessary for its functioning, but not
necessarily included in the propeller
type design.

12. Add § 35.2 to read as follows:

§35.2 Propeller configuration and
identification.

(a) The applicant must provide a list
of all the components, including
references to the relevant drawings and
software design data, that define the
type design of the propeller to be
approved under § 21.31.

(b) The propeller identification must
comply with §§45.11 and 45.14.

13. Revise § 35.3 to read as follows:

§35.3 Instructions for propeller
installation and operation.

The applicant must provide
instructions that are approved by the
Administrator. Those approved
instructions must contain:

(a) Instructions for installing the
propeller, which:

(1) Include a description of the
operational modes of the propeller
control system and functional interface
of the control system with the airplane
and engine systems;

(2) Specify the physical and
functional interfaces with the airplane,
airplane equipment and engine;

(3) Define the limiting conditions on
the interfaces from paragraph (a)(2) of
this section;

(4) List the limitations established
under § 35.5;

(5) Define the hydraulic fluids
approved for use with the propeller,
including grade and specification,
related operating pressure, and filtration
levels; and

(6) State the assumptions made to
comply with the requirements of this
part.

(b) Instructions for operating the
propeller which must specify all
procedures necessary for operating the
propeller within the limitations of the
propeller type design.

14. Revise § 35.5 to read as follows:

§35.5 Propeller ratings and operating
limitations.

(a) Propeller ratings and operating
limitations must:

(1) Be established by the applicant
and approved by the Administrator.

(2) Be included directly or by
reference in the propeller type
certificate data sheet, as specified in
§ 21.41 of this chapter.

(3) Be based on the operating
conditions demonstrated during the
tests required by this part as well as any
other information the Administrator
requires as necessary for the safe
operation of the propeller.

(b) Propeller ratings and operating
limitations must be established for the
following, as applicable:

(1) Power and rotational speed for:

(i) Takeoff.

(i1) Maximum continuous.

(iii) If requested by the applicant,
other ratings may also be established.

(2) Overspeed and overtorque limits.

15. Add § 35.7 to read as follows:

§35.7 Features and characteristics.

(a) The propeller must not have
features or characteristics, revealed by
any test or analysis or known to the

applicant, that make it unsafe for the
uses for which certification is requested.
(b) If a failure occurs during a
certification test, the applicant must
determine the cause and assess the
effect on the airworthiness of the
propeller. The applicant must make
changes to the design and conduct
additional tests that the Administrator
finds necessary to establish the
airworthiness of the propeller.

Subpart B—Design and Construction

§35.11 [Removed]
16. Remove and reserve § 35.11.

§35.13 [Removed]

17. Remove and reserve § 35.13.
18. Revise § 35.15 to read as follows:

§35.15 Safety analysis.

(a)(1) The applicant must analyze the
propeller system to assess the likely
consequences of all failures that can
reasonably be expected to occur. This
analysis will take into account, if
applicable:

(i) The propeller system in a typical
installation. When the analysis depends
on representative components, assumed
interfaces, or assumed installed
conditions, the assumptions must be
stated in the analysis.

(ii) Consequential secondary failures
and dormant failures.

(iii) Multiple failures referred to in
paragraph (d) of this section, or that
result in the hazardous propeller effects
defined in paragraph (g)(1) of this
section.

(2) The applicant must summarize
those failures that could result in major
propeller effects or hazardous propeller
effects defined in paragraph (g) of this
section, and estimate the probability of
occurrence of those effects.

(3) The applicant must show that
hazardous propeller effects are not
predicted to occur at a rate in excess of
that defined as extremely remote
(probability of 107 or less per propeller
flight hour). Since the estimated
probability for individual failures may
be insufficiently precise to enable the
applicant to assess the total rate for
hazardous propeller effects, compliance
may be shown by demonstrating that the
probability of a hazardous propeller
effect arising from an individual failure
can be predicted to be not greater than
108 per propeller flight hour. In
dealing with probabilities of this low
order of magnitude, absolute proof is
not possible and reliance must be
placed on engineering judgment and
previous experience combined with
sound design and test philosophies.

(4) It must be shown that major
propeller effects are not predicted to
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occur at a rate in excess of that defined
as remote (probability of 10 =5 or less
per propeller flight hour).

(b) If significant doubt exists as to the
effects of failures or likely combination
of failures, the Administrator may
require assumptions used in the
analysis to be verified by test.

(c) The primary failures of certain
single elements (for example, blades)
cannot be sensibly estimated in
numerical terms. If the failure of such
elements is likely to result in hazardous
propeller effects, then compliance may
be shown by reliance on the prescribed
integrity requirements of this part.
These instances must be stated in the
safety analysis.

(d) If reliance is placed on a safety
system to prevent a failure progressing
to hazardous propeller effects, the
possibility of a safety system failure in
combination with a basic propeller
failure must be included in the analysis.
Such a safety system may include safety
devices, instrumentation, early warning
devices, maintenance checks, and other
similar equipment or procedures. If
items of the safety system are outside
the control of the propeller
manufacturer, the assumptions of the
safety analysis with respect to the
reliability of these parts must be clearly
stated in the analysis and identified in
the propeller installation and operation
instructions required under § 35.3.

(e) If the safety analysis depends on
one or more of the following items,
those items must be identified in the
analysis and appropriately
substantiated.

(1) Maintenance actions being carried
out at stated intervals. This includes the
verification of the serviceability of items
that could fail in a latent manner. When
necessary to prevent hazardous
propeller effects, these maintenance
actions and intervals must be published
in the instructions for continued
airworthiness required under § 35.4 of
this part. Additionally, if errors in
maintenance of the propeller system
could lead to hazardous propeller
effects, the appropriate procedures must
be included in the relevant propeller
manuals.

(2) Verification of the satisfactory
functioning of safety or other devices at
pre-flight or other stated periods. The
details of this satisfactory functioning
must be published in the appropriate
manual.

(3) The provisions of specific
instrumentation not otherwise required.
Such instrumentation must be
published in the appropriate
documentation.

(4) A fatigue assessment.

(f) If applicable, the safety analysis
must include, but not be limited to,
assessment of indicating equipment,
manual and automatic controls,
governors and propeller control
systems, synchrophasers, synchronizers,
and propeller thrust reversal systems.

(g) Unless otherwise approved by the
Administrator and stated in the safety
analysis, the following failure
definitions apply to compliance with
part 35.

(1) The following are regarded as
hazardous propeller effects:

(i) A significant overspeed of the
propeller.

(ii) The development of excessive
drag.

(iii) A significant thrust in the
opposite direction to that commanded
by the pilot.

(iv) The release of the propeller or any
major portion of the propeller.

(v) A failure that results in excessive
unbalance.

(vi) The unintended movement of the
propeller blades below the established
minimum in-flight low-pitch position.

(2) The following are regarded as
major propeller effects for variable pitch
propellers:

(i) An inability to feather the propeller
for feathering propellers.

(ii) An inability to change propeller
pitch when commanded.

(iii) A significant uncommanded
change in pitch.

(iv) A significant uncontrollable
torque or speed fluctuation.

19. Revise § 35.17 to read as follows:

§35.17 Materials and manufacturing
methods.

(a) The suitability and durability of
materials used in the propeller must:

(1) Be established on the basis of
experience, tests, or both.

(2) Account for environmental
conditions expected in service.

(b) All materials and manufacturing
methods must conform to specifications
acceptable to the Administrator.

(c) The design values of properties of
materials must be suitably related to the
most adverse properties stated in the
material specification.

20. Revise § 35.21 to read as follows:

§35.21 Variable and reversible pitch
propellers.

(a) No single failure or malfunction in
the propeller system will result in
unintended travel of the propeller
blades to a position below the in-flight
low-pitch position. The extent of any
intended travel below the in-flight low-
pitch position must be documented by
the applicant in the appropriate
manuals. Failure of structural elements

need not be considered if the occurrence
of such a failure is shown to be
extremely remote under § 35.15(c).

(b) For propellers incorporating a
method to select blade pitch below the
in-flight low pitch position, provisions
must be made to sense and indicate to
the flight crew that the propeller blades
are below that position by an amount
defined in the installation manual. The
method for sensing and indicating the
propeller blade must be such that its
failure does not affect the control of the
propeller.

21. Add §35.22 to read as follows:

§35.22 Feathering propellers.

(a) Feathering propellers must be
designed to feather from all conditions
in flight, taking into account expected
wear and leakage. Feathering and
unfeathering limitations must be
documented in the appropriate
manuals.

(b) Propeller pitch control systems
that use engine oil to feather must
incorporate a method to allow the
propeller to feather if the engine oil
system fails.

(c) Feathering propellers must be
designed to be capable of unfeathering
at the minimum declared outside air
temperature after stabilization to a
steady-state temperature.

22. Revise §35.23 to read as follows:

§35.23 Propeller control system.

The requirements of this section
apply to any system or component that
controls, limits or monitors propeller
functions.

(a) The propeller control system must
be designed, constructed and validated
to show that:

(1) The propeller control system,
operating in normal and alternative
operating modes and in transition
between operating modes, performs the
functions defined by the applicant
throughout the declared operating
conditions and flight envelope.

(2) The propeller control system
functionality is not adversely affected
by the declared environmental
conditions, including temperature,
electromagnetic interference (EMI), high
intensity radiated fields (HIRF) and
lightning. The environmental limits to
which the system has been satisfactorily
validated must be documented in the
appropriate propeller manuals.

(3) A method is provided to indicate
that an operating mode change has
occurred if flight crew action is
required. In such an event, operating
instructions must be provided in the
appropriate manuals.

(b) The propeller control system must
be designed and constructed so that, in
addition to compliance with § 35.15:
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(1) No single failure or malfunction of
electrical or electronic components in
the control system results in a
hazardous propeller effect.

(2) Failures or malfunctions directly
affecting the propeller control system in
a typical airplane, such as structural
failures of attachments to the control,
fire, or overheat, do not lead to a
hazardous propeller effect.

(3) The loss of normal propeller pitch
control does not cause a hazardous
propeller effect under the intended
operating conditions.

(4) The failure or corruption of data or
signals shared across propellers does
not cause a hazardous propeller effect.

(c) Electronic propeller control system
imbedded software must be designed
and implemented by a method approved
by the Administrator that is consistent
with the criticality of the performed
functions and that minimizes the
existence of software errors.

(d) The propeller control system must
be designed and constructed so that the
failure or corruption of airplane-
supplied data does not result in
hazardous propeller effects.

(e) The propeller control system must
be designed and constructed so that the
loss, interruption or abnormal
characteristic of airplane-supplied
electrical power does not result in
hazardous propeller effects. The power
quality requirements must be described
in the appropriate manuals.

23. Add § 35.24 to read as follows:

§35.24 Strength.

The maximum stresses developed in
the propeller must not exceed values
acceptable to the Administrator
considering the particular form of
construction and the most severe
operating conditions. Due consideration
must be given to the effects of any
residual stresses.

Subpart C—Type Substantiation

§35.31 [Removed]

24. Remove and reserve § 35.31.
25. Revise §35.33 to read as follows:

§35.33 General.

(a) Each applicant must furnish test
article(s) and suitable testing facilities,
including equipment and competent
personnel, and conduct the required
tests in accordance with part 21.

(b) All automatic controls and safety
systems must be in operation unless it
is accepted by the Administrator as
impossible or not required because of
the nature of the test. If needed for
substantiation, the applicant may test a
different propeller configuration if this
does not constitute a less severe test.

(c) Any systems or components that
cannot be adequately substantiated by
the applicant to the requirements of this
part are required to undergo additional
tests or analysis to demonstrate that the
systems or components are able to
perform their intended functions in all
declared environmental and operating
conditions.

26. Revise § 35.34 to read as follows:

§35.34
repairs.

(a) Before and after conducting the
tests prescribed in this part, the test
article must be subjected to an
inspection, and a record must be made
of all the relevant parameters,
calibrations and settings.

(b) During all tests, only servicing and
minor repairs are permitted. If major
repairs or part replacement is required,
the Administrator must approve the
repair or part replacement prior to
implementation and may require
additional testing. Any unscheduled
repair or action on the test article must
be recorded and reported.

27. Revise § 35.35 to read as follows:

Inspections, adjustments and

§35.35 Centrifugal load tests.

The applicant must demonstrate that
a propeller complies with paragraphs
(a), (b) and (c) of this section without
evidence of failure, malfunction, or
permanent deformation that would
result in a major or hazardous propeller
effect. When the propeller could be
sensitive to environmental degradation
in service, this must be considered. This
section does not apply to fixed-pitch
wood or fixed-pitch metal propellers of
conventional design.

(a) The hub, blade retention system,
and counterweights must be tested for a
period of one hour to a load equivalent
to twice the maximum centrifugal load
to which the propeller would be
subjected during operation at the
maximum rated rotational speed.

(b) Blade features associated with
transitions to the retention system (for
example, a composite blade bonded to
a metallic retention) must be tested
either during the test of § 35.35(a) or in
a separate component test.

(c) Components used with or attached
to the propeller (for example, spinners,
de-icing equipment, and blade erosion
shields) must be subjected to a load
equivalent to 159 percent of the
maximum centrifugal load to which the
component would be subjected during
operation at the maximum rated
rotational speed. This must be
performed by either:

(1) Testing at the required load for a
period of 30 minutes; or

(2) Analysis based on test.

28. Add § 35.36 to read as follows:

§35.36 Bird impact.

The applicant must demonstrate, by
tests or analysis based on tests or
experience on similar designs, that the
propeller can withstand the impact of a
4-pound bird at the critical location(s)
and critical flight condition(s) of a
typical installation without causing a
major or hazardous propeller effect.
This section does not apply to fixed-
pitch wood propellers of conventional
design.

29. Revise § 35.37 to read as follows:

§35.37 Fatigue limits and evaluation.

This section does not apply to fixed-
pitch wood propellers of conventional
design.

(a) Fatigue limits must be established
by tests, or analysis based on tests, for
propeller:

(1) Hubs;

(2) Blades;

(3) Blade retention components;

(4) Components which are affected by
fatigue loads and which are shown
under § 35.15 to have a fatigue failure
mode leading to hazardous propeller
effects.

(b) The fatigue limits must take into
account:

(1) All known and reasonably
foreseeable vibration and cyclic load
patterns that are expected in service;
and

(2) Expected service deterioration,
variations in material properties,
manufacturing variations, and
environmental effects.

(c) A fatigue evaluation of the
propeller must be conducted to show
tha