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Presidential Documents

Title 3—

The President

Proclamation 8086 of November 27, 2006

National Methamphetamine Awareness Day, 2006

By the President of the United States of America

A Proclamation

Methamphetamine abuse shatters families and threatens our communities.
On National Methamphetamine Awareness Day, we underscore the dangers
of methamphetamine and reaffirm our collective responsibility to combat
all forms of drug abuse.

Methamphetamine is a powerfully addictive drug that dramatically affects
users’ minds and bodies. Chronic use can lead to violent behavior, paranoia,
and an inability to cope with the ordinary demands of life. Methamphetamine
abusers can transform homes into places of danger and despair by neglecting
or endangering the lives of their children, spouses, and other loved ones.
Additionally, methamphetamine production exposes anyone near the process
to toxic chemicals and the risk of explosion.

My Administration is committed to fighting the spread of methamphetamine
abuse throughout our country. While the number of teens who have tried
this deadly drug and the number of people testing positive for methamphet-
amine in the workplace have decreased in recent years, methamphetamine
use is still a dangerous public health problem. In the Synthetic Drug Control
Strategy released earlier this year, my Administration set goals of a 15
percent decrease in methamphetamine use and 25 percent reduction in
domestic methamphetamine labs over the next 3 years. To help reach these
objectives, my proposed 2007 budget includes $25 million to help ensure
that Americans have access to effective methamphetamine abuse recovery
services and programs. Earlier this year, I also signed into law the Combat
Methamphetamine Epidemic Act of 2005, which makes manufacturing the
drug more difficult and imposes tougher penalties on those who smuggle
or sell it.

The struggle against methamphetamine is a national, State, and local effort.
To find out how to raise awareness and to learn more about the battle
against ~methamphetamine abuse, concerned citizens may visit
theantidrug.com and methresources.gov. By working together, we can build
a stronger, healthier America for generations to come.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim November 30, 2006,
as National Methamphetamine Awareness Day. I call upon the people of
the United States to observe this day with appropriate programs and activi-
ties.



69182 Federal Register/Vol. 71, No. 230/ Thursday, November 30, 2006 /Presidential Documents

IN WITNESS WHEREOQOF, I have hereunto set my hand this twenty-seventh
day of November, in the year of our Lord two thousand six, and of the
Independence of the United States of America the two hundred and thirty-

first.

[FR Doc. 06—-9493
Filed 11-29-06; 8:45 am]
Billing code 3195-01-P
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SMALL BUSINESS ADMINISTRATION

13 CFR Parts 121 and 126
RIN 3245-AE76, 3245-AE66

Small Business Size Regulations,
HUBZone Program; Correction

AGENCY: U.S. Small Business
Administration.

ACTION: Correcting amendments.

SUMMARY: The U.S. Small Business
Administration (SBA) is correcting
amendments to regulations governing
SBA’s Small Business Innovation
Research (SBIR) Program and its
Historically Underutilized Business
Zone (HUBZone) Program. These
regulations addressed Employee Stock
Ownership Plans, or ESOPs, but
incorrectly referred to the ESOP as an
Employee Stock Option Plan.

EFFECTIVE DATE: These corrections are
effective on November 30, 2006.

FOR FURTHER INFORMATION CONTACT: Carl
Jordan, Office of Size Standards, (202)
205—6618 or by e-mail at sizestandards
@SBA.gov; Michael P. McHale,
Associate Administrator for the
HUBZone Program, (202) 205—8885 or
by e-mail, at hubzone@sba.gov.

SUPPLEMENTARY INFORMATION: The SBA
published a final rule in the December
3, 2004 Federal Register (69 FR 70180)
that amended the regulations governing
size for the SBIR program. In the
preamble to the regulation, SBA stated
that it received comments supporting
ownership and control of SBIR concerns
by Employee Stock Ownership Plans, or
ESOPs, for investment and employee
incentive purposes. In the final rule,
however, SBA inadvertently referred to
the ESOP as an Employee Stock Option
Plan. An ESOP is a retirement plan in
which the small business contributes its
stock to the plan for the benefit of the
company’s employees. Hence, SBA’s
regulations provide that it will consider

each stock trustee and plan member to
be an owner of an SBIR concern, since
with an ESOP all employees that are
part of the plan own the stock in the
company. In comparison, an employee
stock option plan is merely a right given
to an employee to buy the company’s
stock at a set price within a certain
period of time. To avoid confusion on
this issue, SBA is correcting this error.

SBA published in the May 24, 2004
Federal Register (69 FR 29411) a final
rule that amended the regulations
governing the HUBZone Program. In the
final rule, SBA inadvertently referred to
an ESOP as an Employee Stock Option
Plan. Again, SBA meant to state that an
ESOP is an Employee Stock Ownership
Plan. Therefore, SBA is correcting this
regulation as well.

List of Subjects
13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Loan programs—business,
Reporting and recordkeeping
requirements, Small businesses.

13 CFR Part 126

Administrative practice and
procedure, Government procurement,
Reporting and recordkeeping
requirements, Small businesses.

m Accordingly, 13 CFR parts 121 and
126 are corrected by making the
following correcting amendments:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 636(b),
637(a), 644, and 662(5); and Pub. L. 105-135,
sec. 401 et seq., 111 Stat. 2592.

m 2. Amend § 121.702 by revising
paragraph (a)(2) to read as follows:

§121.702 What size standards are
applicable to the SBIR program?

* * * * *

(a] * % %

(2) If an Employee Stock Ownership
Plan owns all or part of the concern,
SBA considers each stock trustee and

plan member to be an owner.
* * * * *

PART 126—HUBZONE PROGRAM

m 3. The authority citation for part 126
continues to read as follows:

Authority: 15 U.S.C. 632(a), 632(j), 632(p)
and 657a.

m 4. Amend § 126.201 by revising the
second sentence of the introductory text
to read as follows:

§126.201 Who does SBA consider to own
a HUBZone SBC?

* * *If an Employee Stock
Ownership Plan owns all or part of the
concern, SBA considers each stock
trustee and plan member to be an

owner. * * *
* * * * *

Dated: November 17, 2006.
Anthony Martoccia,

Associate Deputy Administrator, Government
Contracting and Business Development.

[FR Doc. E6-20268 Filed 11-29-06; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM321; Special Condition No.
25-338-SC]

Special Conditions: Airbus Model
A380-800 Airplane, Ground Turning
Loads

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Airbus A380-800
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. Many of these novel or
unusual design features are associated
with the complex systems and the
configuration of the airplane, including
its full-length double deck. For these
design features, the applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
regarding ground turning loads. These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
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establish a level of safety equivalent to
that established by the existing
airworthiness standards. Additional
special conditions will be issued for
other novel or unusual design features
of the Airbus Model A380-800 airplane.
EFFECTIVE DATE: The effective date of
these special conditions is November 9,
2006.

FOR FURTHER INFORMATION CONTACT:
Holly Thorson, FAA, International
Branch, ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1357; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Background

Airbus applied for FAA certification/
validation of the provisionally-
designated Model A3XX-100 in its
letter AI/L 810.0223/98, dated August
12, 1998, to the FAA. Application for
certification by the Joint Aviation
Authorities (JAA) of Europe had been
made on January 16, 1998, reference Al/
L 810.0019/98. In its letter to the FAA,
Airbus requested an extension to the 5-
year period for type certification in
accordance with 14 CFR 21.17(c). The
request was for an extension to a 7-year
period, using the date of the initial
application letter to the JAA as the
reference date. The reason given by
Airbus for the request for extension is
related to the technical challenges,
complexity, and the number of new and
novel features on the airplane. On
November 12, 1998, the Manager,
Aircraft Engineering Division, AIR-100,
granted Airbus’ request for the 7-year
period, based on the date of application
to the JAA.

In its letter AI/LE—A 828.0040/99
Issue 3, dated July 20, 2001, Airbus
stated that its target date for type
certification of the Model A380-800 has
been moved from May 2005, to January
2006, to match the delivery date of the
first production airplane. In a
subsequent letter (AI/L 810.0223/98
issue 3, dated January 27, 2006), Airbus
stated that its target date for type
certification is October 2, 2006. In
accordance with 14 CFR 21.17(d)(2),
Airbus chose a new application date of
April 20, 1999, and requested that the
7-year certification period which had
already been approved be continued.
The FAA has reviewed the part 25
certification basis for the Model A380-
800 airplane, and no changes are
required based on the new application
date.

The Model A380-800 airplane will be
an all-new, four-engine jet transport

airplane with a full double-deck, two-
aisle cabin. The maximum takeoff
weight will be 1.235 million pounds
with a typical three-class layout of 555
passengers.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Airbus must show that the Model A380-
800 airplane meets the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25-1 through
25-98. If the Administrator finds that
the applicable airworthiness regulations
do not contain adequate or appropriate
safety standards for the Airbus A380—
800 airplane because of novel or
unusual design features, special
conditions are prescribed under the
provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Airbus Model A380-800
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36. In addition, the FAA must issue
a finding of regulatory adequacy
pursuant to section 611 of Public Law
93-574, the “Noise Control Act of
1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with 14 CFR 11.38 and become part of
the type certification basis in
accordance with 14 CFR 21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of 14 CFR
21.101(a)(1).

Discussion of Novel or Unusual Design
Features

The A380 has a landing gear
arrangement consisting of a nose gear,
two wing mounted gears, and two body
mounted gears. This is different from
the conventional tricycle landing gear
arrangement envisioned by 14 CFR
25.495. The simple load condition
specified in § 25.495, while providing a
realistic approximation for designing a
tricycle landing gear arrangement, will
give unrealistic results for the A380.
Safe sizing of the A380 landing gears
necessitates a rational ground turning
analysis that considers the way the
airplane as a whole responds to a
turning maneuver.

Furthermore, recent studies of the
current generation of transport category
airplanes carried out in the U.S. and in

Europe indicate a correlation between
lower load factors in ground turns and
higher gross weight of an airplane. This
correlation was documented in the
FAA-sponsored report, DOT/FAA/AR-
02/129 Side Load Factor Statistics from
Commercial Aircraft Ground
Operations, dated January 2003. As
stated in the report’s abstract, “The
results of this study clearly indicate,
however, that the lateral loads
experienced by the larger/heavier
transport jets during ground turns are
substantially less than those of smaller
jet transports.” Based on this rationale,
for the Model A380 airplane at
maximum ramp weight—which is more
than 30% heavier than any currently
certificated airplane—the 0.5 g design
turning load factor specified in § 25.495
is conservative. A load factor of 0.45 g
is more appropriate for the A380 at
maximum ramp weight. The data
provided to the FAA support this
reduced factor.

Therefore, in lieu of the requirements
of § 25.495, a special condition
regarding ground turning loads is
justified for the Model A380 airplane.
The special condition would require the
applicant to determine the loads on the
airplane during ground turning in a
rational manner and would allow the
applicant to determine a limit turning
lateral load factor—not less than 0.45
g’s—for the A380 at maximum ramp
weight.

Discussion of Comments

Notice of Proposed Special
Conditions No. 25-05-16-SC,
pertaining to ground turning loads for
the Airbus A380 airplane, was
published in the Federal Register on
August 9, 2005 (70 FR 46106).
Comments supporting the intent and the
language of the proposed special
conditions were received from the
Airline Pilots Association (ALPA).
Comments requesting changes were
received from the Boeing Company.

Requested change 1: Boeing states
that it agrees special conditions are
necessary, because the current
regulations do not adequately address
the A380 landing gear arrangement.
However, Boeing disagrees with the
general content of the proposed special
conditions, because the proposed
special conditions do not apply either
the current safety standard for the
Model 747 four-post gear arrangement
or the standards for ground and loading
conditions for multi-post gear
arrangements developed by the FAA’s
Aviation Regulatory Advisory
Committee (ARAC).

Boeing adds that the current safety
standard for a four post gear
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arrangement is found in Special
Conditions A—4 issued for the Boeing
747 airplane and that this standard
should apply to the Model A380 ““since
the configurations and gear
arrangements are very similar to the
Model 747 gear arrangement.* * *”
Alternatively, Boeing suggests, the set of
standards developed by ARAC for
ground and landing conditions for
multi-post gear arrangements should be
incorporated as the basis of the Model
A380 ground handling and landing
requirements.

FAA response: This special condition
was proposed in accordance with 14
CFR 21.16, which states that the
Administrator prescribes special
conditions, if she or he finds that the
airworthiness regulations do not contain
adequate or appropriate safety standards
for an aircraft because of a novel or
unusual design feature. Section 21.16
does not constrain the Administrator to
prescribe only such standards as have
been proposed by ARAC, and the
Administrator routinely prescribes
special conditions that are neither
existing standards nor standards
proposed by ARAC.

These special conditions are
motivated primarily by the size and
weight of the Model A380 airplane and
the effect of these parameters on ground
turning loads. Nevertheless, the FAA
recognizes the importance of the multi-
post landing gear configuration on the
individual landing gear loads. (In
separate special conditions for the
A380, we have adopted the set of
standards developed by ARAC for
ground and landing conditions for
multi-post landing gear arrangements, as
Boeing suggests. Those special
conditions, No. 25-324-SC, do not
address ground turning loads.)

As discussed in the Notice of
Proposed Special Conditions, pertaining
to ground turning loads, the FAA
concludes that, “Safe sizing of the A380
landing gear necessitates a rational
ground turning analysis that considers
the way the airplane as a whole
responds to a turning maneuver,” and
the proposed special condition contains
provisions for such an analysis. The
FAA considers these provisions to
adequately to address the commenter’s
safety concern. The 747 Special
Condition A—4 was not adopted for the
A380, because it does not constitute a
current safety standard for all four-post
main landing gear.

Requested change 2: Boeing states
that the proposed special conditions are
not justified by the rationale stated by
the FAA in the Discussion of Novel or
Unusual Design Features. This rationale
was essentially that the simple load

conditions specified in § 25.495-while
providing a realistic approximation for
designing a tricycle landing gear
arrangement-would give unrealistic
results for the A380 and that recent
studies of the current generation of
transport category airplanes show a
correlation between lower load factors
in ground turns and higher gross weight.

The FAA concluded that “Based on
this rationale, for the A380 at a
maximum ramp weight—which is more
than 30% heavier than any currently
certificated airplane—the 0.5 g design
turning load factor specified in § 25.495
is conservative.” However, the Boeing
Company suggests that these
conclusions from the operational data
are broadly applicable to the current
large/heavy fleet of transport airplanes
and are not unique to the Model A380
configuration or design weights.

FAA response: The FAA agrees with
Boeing that conclusions from the recent
studies are broadly applicable to the
current large/heavy fleet and that these
studies indicate that the ground turning
load factor of § 25.495 is conservative
for certain heavier model airplanes.
That conclusion does not alter the fact
that an airplane of the size and gross
weight of the A380 also exhibits
decreased ground turning loads and
thus warrants issuance of special
conditions with ground turning loads
lower than those specified in § 25.495.

Requested change 3: Boeing states
that—by proposing to lower the side
load factor in the ground turn—the
proposed special conditions would
adopt a lesser safety standard.
According to the commenter,

This is a reduction of the established
standard, which will result in decreased gear
strength relative to the existing fleet. We
consider the current 0.5g side load factor as
a 'book’ case intended to provide relatively
simple criteria to ensure adequate side
strength in lieu of an all-inclusive rational
analysis. The special condition does not
consider supplementary criteria to maintain
equivalence to existing safety standards.

FAA response: As discussed above,
data show that there is an inverse
relationship between load factors
experienced by airplanes in turns and
their size and gross weight (i.e., greater
weight implies lower load factors).
Statistical analysis of these data
indicates that the probability of
achieving the “book” case on the A380
is exceedingly low—to the point that it
cannot practically be achieved. Using a
side load factor of 0.45g still results in
a turning load that is very unlikely to be
exceeded in operation. (By way of
comparison, a single aisle airplane, such
as an A320 or a Boeing 737, is more
likely to exceed the “book” case of 0.5

g’s in a turn than the A380 is of
exceeding 0.45 g’s.) Furthermore, the
special condition states that the 0.45g
load factor may be used, only if it can
be shown by rational analysis that this
lower value cannot be exceeded in
service considering adverse variations
in airplane characteristics and
operations. Thus there is no practical
decrease in safety relative to that
provided by § 25.495. Since this special
condition is based on a more realistic
analysis, no supplementary criteria are
necessary.

Requested change 4: The commenter
indicates that “[Additionally,] the
proposed SC would require a rational
distribution of side load among the tires.
While this provision may be
conservative for the inboard gears, we
find the SC not to be conservative for
the wing gears. We suspect this will
result in a lower level of strength for
portions of the landing gear structure
relative to the current commercial
airplane fleet.”

FAA response: The FAA does not
agree. The special condition requires a
rational distribution of side loads among
tires in a severe turn, assuming a
conservative turning load factor. This
can be expected to result in side loads
that are rationally distributed and
conservative for both inboard gear and
wing gear in comparison to any loading
actually expected in operation. Boeing
did not provided any data to support its
claim that the special condition, as
proposed, would result in a lower level
of strength for portions of the landing
gear structure relative to the current
commercial fleet.

Requested change 5: Boeing
comments that “In order to justify the
reduced side factor, a more extensive set
of likely ground maneuvers should be
considered than those listed in the
proposed special conditions.* * * Ata
minimum, regardless of the side load
factor, the rational turning analysis
should consider critical combinations of
steering, braking, and power as well as
turning in a crosswind.”

FAA response: The FAA does not
agree that to justify the reduced side
load factor, a set of likely ground
maneuvers more extensive than those
listed should be considered in the
special conditions. The special
conditions require that the rational
analysis consider “‘the maximum load
factor that can be reached during the
full range of likely ground operations at
maximum ramp weight.* * *”” The full
range of likely ground operations would
include likely critical combinations of
steering, braking, power, and turning in
crosswinds.
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Requested change 6: Finally, Boeing
comments that “A significant amount of
the Model 747 main gear truck and axle
assembly is designed by ground turn.
Additionally, the axle stiffness, which is
a very important parameter for brake
interaction and for tire shoulder wear,
could be negatively affected if the
requirements are reduced. By lowering
the loads below current practice, new
service-related problems could result.”

FAA response: The special conditions
require the applicant to demonstrate
that the reduced ground turning load
cannot be exceeded in service. If the
applicant can demonstrate this and can
demonstrate compliance with other
regulations affecting the integrity of
landing gear, brakes, and tires, we
consider that the potential for new
service-related problems would be
minimized. Nevertheless, as with any
other type design, the FAA continually
monitors the safety of airplanes in the
operating fleet and has the means to
require mandatory corrective actions, if
warranted.

Accordingly, the special conditions
are adopted, as proposed, with a minor
clarifying change to the text of
subparagraph b.

Applicability

As discussed above, these special
conditions are applicable to the Airbus
A380-800 airplane. Should Airbus
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design features, these special
conditions would apply to that model as
well under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features of the Airbus
A380-800 airplane. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for the Airbus A380-
800 airplane.

In lieu of the requirements of
§ 25.495, the following special condition
applies:

a. The airplane is assumed to execute
a steady turn by steering of any steerable

gear or by application of any differential
power. The airplane limit vertical load
factor must be 1.0, and, in the absence
of a more rational analysis, the limit
airplane lateral load factor must be 0.5.

b. The airplane is assumed to be in
static balance, the lateral load factor
being reacted by friction forces applied
at the ground contact point of each tire.
The lateral load must be shared between
each individual tire in a rational or
conservative manner. The distribution
of the load among the tires must account
at least for the effects of the factors
specified in subparagraph c. (2) of this
special condition.

c. At maximum ramp weight, a limit
value of lateral center of gravity (cg)
inertia load factor lower than specified
in subparagraph a. but not less than
0.45g (wing axis) may be used, if it can
be shown by a rational analysis that this
lower value cannot be exceeded. The
rational analysis must consider at least
the following:

1. The maximum lateral load factor
that can be reached during the full range
of likely ground operations at maximum
ramp weight, including ground turning,
“fishtailing,” and high-speed runway
exit. In each case, the full dynamic
maneuver must be considered.

2. The rational analysis must include
at least the following parameters:

(a) Landing gear spring curves and
landing gear kinematics.

(b) Reliable tire friction
characteristics.

(c) Airframe and landing gear
flexibility when significant.

(d) Airplane rigid body motion.

(e) The worst combination of tire
diameter, tire pressure, and runway.
shapes, specified in §§ 25.511(b)(2),
25.511(b)(3), and 25.511(b)(4).

d. The limit lateral load factor at
maximum landing weight is 0.5.

e. Details of the analysis and any
assumptions used must be agreed to by
the FAA. Any assumptions made in the
analysis must be based on the intrinsic
characteristics of the airplane and must
be independent of airfield geometry.
Other influences that cannot be
controlled by the airplane design must
be conservatively assessed.

Issued in Renton, Washington, on
November 9, 2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-20275 Filed 11-29-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM354; Special Conditions No.
25-336-SC]

Special Conditions: Boeing

Commercial Airplane Group, Boeing
Model 777 Series Airplane; Overhead
Cross Aisle Stowage Compartments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Model 777 series
airplanes. This airplane will have novel
or unusual design features associated
with overhead cross aisle stowage
compartments. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for these design features. These special
conditions contain the additional safety
standards the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

EFFECTIVE DATE: November 15, 2006.

FOR FURTHER INFORMATION CONTACT:
Jayson Claar, FAA, Airframe/Cabin
Branch, ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98057-3356;
telephone (425) 227-2194; facsimile
(425) 227-1232.

SUPPLEMENTARY INFORMATION:

Background

On April 20, 2005, Boeing
Commercial Airplane Group, Seattle,
Washington, applied for a supplemental
type certificate to permit installation of
overhead cross aisle stowage
compartments in Boeing 777 series
airplanes. The Boeing Model 777 series
airplanes are large twin engine airplanes
with four or five pairs of Type A exits.
The Boeing 777 airplanes can be
configured with various passenger
capacities and ranges.

The regulations do not address the
novel and unusual design features
associated with the installation of
overhead cross aisle stowage
compartments installed on the Boeing
Model 777, making these special
conditions necessary. Generally, the
requirements for overhead stowage
compartments are similar to stowage
compartments in remote crew rest
compartments (i.e., located on lower
lobe, main deck or overhead) already in
use on Boeing Model 777 and 747 series
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airplanes. Remote crew rest
compartments have been previously
installed and certified in the main
passenger cabin area, above the main
passenger area, and below the passenger
cabin area adjacent to the cargo
compartment of the Boeing Model 777—
200, and —300 series airplanes.

Type Certification Basis

Under the provisions of § 21.101,
Boeing Commercial Airplane Group
must show that the Boeing Model 777,
as changed, continues to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. TO0001SE or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. T0O0001SE for the Boeing
Model 777 series airplanes include Title
14 Code of Federal Regulations (CFR),
part 25, as amended by Amendments
25-1 through 25-100, with exceptions,
for various models. Refer to Type
Certificate No. TO0001SE, as applicable,
for a complete description of the
certification basis for this model,
including certain special conditions that
are not relevant to these special
conditions.

If the Administrator finds the
applicable airworthiness regulations
(part 25 as amended) do not contain
adequate or appropriate safety standards
for the Boeing Model 777 because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 777 must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in §11.19, under §11.38, and
they become part of the type
certification basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a change to modify any other model
included on the same type certificate to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Boeing Model 777 will
incorporate the following novel or
unusual design features: the installation

of powered lift-enabled stowage
compartments that rise into the
overhead area and lower into the cabin.

The overhead cross aisle stowage
compartments are configured to allow
stowage of galley type standard
containers as well as coats, bags, and
other items typically stowed in closets
or bins. These stowage compartments
may be located above the emergency
exit cross aisles of Boeing Model 777
series airplanes. Because the
compartment is lowered into the main
cabin, it could affect egress if it cannot
be raised again. The overhead
compartment may lower into a cross
aisle as defined in § 25.813, but it may
also lower into other potential egress
paths. For the purposes of these special
conditions, the same criteria apply,
whether or not the egress path is
required by § 25.813. Therefore, as used
in these special conditions, the term
“overhead cross aisle stowage
compartment” addresses all such
compartments.

Each stowage compartment is
accessed from the main deck by a
powered lift that lowers and raises the
stowage compartment between the
overhead and the main deck. In
addition, the lift can be hand cranked
down and up in the event of a power or
lift motor failure. A smoke detection
system will be provided in the overhead
cross aisle stowage compartments.

Discussion of the Special Conditions

In general, the requirements listed in
these special conditions for overhead
cross aisle stowage compartments are
similar to those previously approved for
overhead crew rest compartments in
earlier certification programs, such as
for the Boeing Model 777 and Model
747 series airplanes. These special
conditions establish compartment
access, power lift, electrical power,
smoke/fire detection, fire extinguisher,
fire containment, smoke penetration,
and compartment design criteria for the
overhead cross aisle stowage
compartments. The overhead stowage
compartments are not a direct analogy
to stowage compartments in remote
crew rest compartments installed and
certified for Boeing Model 777 series
airplanes, but the safety issues raised
are similar. Features similar to those
considered in the development of
previous special conditions for fire
protection will be included here also.
The requirements provide an equivalent
level of safety to that provided by other
Boeing Model 777 series airplanes with
similar overhead compartments.

Operational Evaluations and Approval

The FAA’s Aircraft Certification
Service will administer these special
conditions, which specify requirements
for design approvals (that is, type design
changes and supplemental type
certificates) of overhead cross aisle
stowage compartments.

The Aircraft Evaluation Group of the
FAA’s Flight Standards Service must
evaluate and approve the operational
use of overhead cross aisle stowage
compartments prior to use. The Aircraft
Evaluation Group must receive all
instructions for continued
airworthiness, including service
bulletins, prior to the FAA accepting
and issuing approval of the
modification.

Special Condition No. 1, Compartment
Access and Placards

Appropriate placards, or other means,
are required to address door access and
locking to prohibit or prevent passenger
access, and operation of the overhead
storage compartment. There must also
be a means to preclude anyone from
being trapped inside the stowage
compartment, if it is large enough for a
person to enter. If there is more than one
door providing access, each door must
be equipped with these means.

Special Condition No. 2, Power Lift

The power lift must be designed so
the overhead stowage compartment will
not jam in the down position, even if
lowered on top of a hard structure. The
lift must operate at a speed, and stop
above the floor at such a height, that
allows anyone underneath the
compartment to move clear without
injury. The lift controls must be placed
clear of the compartment door and must
be pressed continuously for lift
operation. Training on power lift
operation procedures must be added to
appropriate manuals.

Special Condition No. 3, Manual
Operation

There must be a means to manually
operate the lift that is independent of
the electrical drive system. The lift must
be operable by a range of occupants,
including a fifth percentile female. The
manual means must be capable of
lowering the overhead stowage
compartment quickly to the main deck
to fight a fire. The manual system must
be capable of raising the compartment
quickly so the cross aisle or other egress
path (if applicable) is not blocked in an
emergency. If electrical or manual
power is removed, there must be a
means, such as a brake, to prevent the
compartment from unrestricted
movement, i.e., falling. Training on
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manual operation procedures must be
added to appropriate manuals.

Special Condition No. 4, Handheld Fire
Extinguisher

For compartments larger than 25
cubic feet, a handheld fire extinguisher
appropriate to fight the kinds of fire
likely to occur in the overhead stowage
compartment must be provided. This
handheld fire extinguisher must be
adjacent to the overhead compartment.
This extinguisher must be in addition to
those required for the passenger cabin.

Special Condition No. 5, Fire
Containment

This special condition requires either
the installation of a manually activated
fire extinguishing system that is
accessible from outside the overhead
stowage compartment, or a
demonstration that the crew could
satisfactorily perform the function of
extinguishing a fire under the
prescribed conditions. A manually
activated built-in fire extinguishing
system would be required only if a
crewmember could not successfully
locate and get access to the fire during
a demonstration where the crewmember
is responding to the alarm. For the
duration of the flight, the system must
have adequate capacity to suppress any
fire occurring in the stowage
compartment considering the fire threat,
volume of the compartment, and the
ventilation rate.

Special Condition No. 6, Smoke
Penetration

The design of the compartment must
provide means to exclude hazardous
quantities of smoke or extinguishing
agent originating in the compartment
from entering other occupied areas. The
means must take into account the time
period during which the compartment
may be accessed to manually fight a fire,
if applicable.

Smoke entering any other
compartment occupied by crewmembers
or passengers, when access to the
stowage compartment is opened to
manually fight a fire, must dissipate
within five minutes after the access to
the stowage compartment is closed.

During the one-minute smoke
detection time (see Special Condition
No. 7), penetration of a small quantity
of smoke (one that would dissipate
within 3 minutes under normal
ventilation conditions) from this
overhead stowage compartment into an
occupied area on this airplane
configuration would be acceptable
based on the limitations placed in this
and other associated special conditions.
These special conditions place

sufficient restrictions in the quantity
and type of material allowed in the
overhead stowage compartment that
threat from a fire in this remote area
would be equivalent to that experienced
on the main cabin.

If a built-in fire extinguishing system
is used in lieu of manual fire fighting,
then the fire extinguishing system must
be designed so that no hazardous
quantities of extinguishing agent will
enter other compartments occupied by
passengers or crew.

Special Condition No. 7, Compartment
Design Criteria

The material used to construct the
overhead stowage compartment must
meet the flammability requirements for
compartment interiors in § 25.853 and
be fire resistant. Depending on the size
of the compartment, certain fire
protection features of Class B cargo
compartments are also required.
Enclosed stowage compartments equal
to or exceeding 25 ft3 in interior volume
must be provided with a smoke or fire
detection system to ensure that a fire
can be detected within a one-minute
detection time. This is the same
requirement as has been applied to
remote crew rest compartments.

Enclosed stowage compartments
equal to or greater than 57 ft3 in interior
volume but less than or equal to 200 ft3,
must have a liner that meets the
requirements of § 25.855 for a Class B
cargo compartment. The overhead
stowage compartment may not be
greater than 200 ft3 in interior volume.
The in-flight accessibility of very large
enclosed stowage compartments and the
subsequent impact on the
crewmember’s ability to effectively
reach any part of the compartment with
the contents of a handheld fire
extinguisher would require additional
fire protection considerations similar to
those required for inaccessible
compartments such as Class C cargo
compartments.

The overhead stowage compartment
smoke or fire detection and fire
suppression systems (including airflow
management features which prevent
hazardous quantities of smoke or fire
extinguishing agent from entering any
other compartment occupied by
crewmembers or passengers) is
considered complex in terms of
paragraph 6d of Advisory Circular (AC)
25.1309-1A, “System Design and
Analysis.” The FAA considers failure of
the overhead stowage compartment fire
protection system (that is, smoke or fire
detection and fire suppression systems)
in conjunction with an overhead
stowage fire to be a catastrophic event.
Based on the ‘“Depth of Analysis

Flowchart” shown in Figure 2 of AC
25.1309-1A, the depth of analysis
should include both qualitative and
quantitative assessments (reference
paragraphs 8d, 9, and 10 of AC 25.1309-
1A).

The requirements to enable
crewmember(s) quick access to the
overhead stowage compartment and to
locate a fire source inherently places
limits on the amount of baggage stowed
and the size of the overhead stowage
compartment. The overhead stowage
compartment is limited to stowage of
galley type standard containers as well
as coats, bags, and other items typically
stowed in closets or bins. It is not
intended to be used for the stowage of
other items. The design of such a system
to include other items may require
additional special conditions to ensure
safe operation.

Discussion of Comments

Notice of proposed special conditions
No. 25-06—09-SC for the Boeing Model
777-200 series airplanes was published
in the Federal Register on October 18,
2006 (71 FR 61432). An amended
proposed notice of special conditions
No. SC-06-29A-SC for the Boeing
Model 777 series airplanes was
published in the Federal Register on
November 2, 2006 (71 FR 64478). No
comments were received, and the
special conditions are adopted as
proposed, except for clarifying changes.

Applicability

These special conditions are
applicable to the Boeing Model 777
series airplanes with overhead cross
aisle stowage compartments. Should
Boeing Commercial Airplane Group
apply later for a change to Type
Certificate No. TO0001SE to include
another model on the same type
certificate incorporating the same novel
or unusual design feature, the special
conditions would apply to that model as
well.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register, however, as the
certification date for the Boeing 777
series is imminent, the FAA finds that
good cause exists for make these special
conditions effective upon issuance.

Conclusion

This action affects only certain novel
or unusual design features on the
Boeing Model 777 series airplanes. It is
not a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.
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List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model 777
series airplanes. Each overhead cross
aisle stowage compartment and the
adjacent area, including the structural
frame, mechanical system and drive
motor, must meet the following
requirements:

1. Compartment Access and Placards.
There must be a means to prohibit or
prevent passengers from entering or
operating the overhead cross aisle
stowage compartment. Placards
prohibiting access are acceptable. If a
compartment is large enough for a
person to enter, there must be a means
to preclude anyone from being trapped
inside the stowage compartment. If a
latching/locking mechanism is installed,
the door must be capable of being
opened from the outside without the aid
of special tools. The mechanism must
not prevent opening from the inside of
the stowage at any time.

2. Power Lift. There must be a means
such as a load or force limiter to protect
the overhead cross aisle stowage
compartment power lift from failure or
jamming in the down position in the
event it is lowered on top of a hard
structure such as a galley cart.

(a) The lift controls must be placed so
the operator is clear of the lift and
designed such that the controls must be
pressed continuously for lift operation.

(b) The lift must raise and lower the
stowage compartment at a slow enough
rate, and stop above the floor at such a
height, that anyone underneath can
easily move clear without injury.

(c) Stowage compartment operation
training procedures must be added to
the appropriate flight attendant
manuals.

3. Manual Lift. There must be a means
in the event of failure of the aircraft’s
main power system, or of the powered
overhead cross aisle stowage

compartment lift system, for manually
activating the lift system.

(a) This manual means must be
independent of the electrical drive
system

(b) The manual means must be
accessible and operable by a range of
occupants, including a fifth percentile
female.

(c) The manual means must be
capable of lowering the stowage
compartment to the main deck quickly
enough to fight a fire in the stowage
compartment before overhead cross
aisle stowage compartment fire
containment is compromised.

(d) The manual means must be
capable of quickly raising the stowage
compartment such that the cross aisle,
or other egress path is not blocked in the
event of an emergency.

(e) Stowage compartment firefighting
training procedures must be added to
the appropriate manuals.

(f) The lift system must include a
means, such as a brake, to retain the
overhead cross aisle stowage
compartment in any position of travel
when the manual or electric drive force
is removed.

4. Fire Extinguisher. The means to
manually fight a fire in the overhead
cross aisle stowage compartment must
consider the additional stowage volume
and time required to manually lower the
compartment after indication. For
compartments larger than 25 ft3 the
following equipment must be provided
directly adjacent to each overhead cross
aisle stowage compartment: at least one
approved handheld fire extinguisher, in
addition to the fire extinguisher
requirements of § 25.851 and § 121.309,
appropriate for the kinds of fires likely
to occur within the overhead stowage
compartment.

5. Fire Containment. Fires originating
within the overhead cross aisle stowage
compartment must be controlled for the
duration of the flight without a
crewmember having to access the
compartment. Alternatively, the design
of the access provisions must allow
crewmembers equipped for firefighting
to have unrestricted access to the
compartment. If the latter approach is
elected it must be demonstrated that a
crewmember has sufficient access to
enable them to extinguish a fire. The
time for a crewmember on the main
deck to react to the fire alarm, (and, if
applicable, to don the firefighting

equipment and to open the
compartment) must not exceed the
flammability and fire containment
capabilities of the stowage
compartment.

6. Smoke Penetration. There must be
a means provided to exclude hazardous
quantities of smoke or extinguishing
agent originating in the overhead cross
aisle stowage compartment from
entering any other compartment
occupied by crewmembers or
passengers. If access is required to
comply with Special Condition No. 5,
this means must include the time period
when accessing the stowage
compartment to manually fight a fire.
Smoke entering any other compartment
occupied by crewmembers or
passengers, when access to the stowage
compartment is opened to manually
fight a fire, must dissipate within five
minutes after the access to the stowage
compartment is closed. Prior to the one
minute smoke detection time (reference
note 2 in paragraph (7)) penetration of
a small quantity of smoke (one that
would dissipate within 3 minutes under
normal ventilation conditions) from the
stowage compartment into an occupied
area is acceptable. Flight tests must be
conducted to show compliance with
this requirement.

7. Compartment Design Criteria. The
overhead cross aisle stowage
compartment must be designed to
minimize the hazards to the airplane in
the event of a fire originating in the
stowage compartment.

(a) Fire Extinguishing System. If a
built-in fire extinguishing system is
used in lieu of manual firefighting, then
the fire extinguishing system must be
designed so no hazardous quantities of
extinguishing agent will enter other
compartments occupied by passengers
or crew. The system must have adequate
capacity to suppress any fire occurring
in the stowage compartment,
considering the fire threat, volume of
the compartment, and the ventilation
rate.

(b) Compartment Size. All overhead
cross aisle stowage compartments must
meet the design criteria given in the
table below. As indicated by the table
below, enclosed stowage compartments
greater than 200 ft3 in interior volume
are not addressed by this special
condition.

STOWAGE COMPARTMENT INTERIOR VOLUMES

Fire protection
features

Less than 25 ft3

25 ft3 to 57 ft3 57 ft3 to 200 ft3

Materials of Construction
Detectors 2

Yes.
Yes.
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STOWAGE COMPARTMENT INTERIOR VOLUMES—Continued
Fire protection
features Less than 25 ft3 25 ft3 to 57 ft3 57 ft3 to 200 ft3
T USSR [N\ o T YES e Yes.
1 Material

The material used to construct each enclosed stowage compartment must be at least fire resistant and must meet the flammability standards
established for interior components (that is, 14 CFR Part 25 Appendix F, Parts |, IV, and V) per the requirements of §25.853. For compartments
less than 25 ft3 in total interior volume, the design must ensure the ability to contain a fire likely to occur within the compartment under normal
use.

2 Detectors

Enclosed stowage compartments equal to or exceeding 25 ft3 in total interior volume must be provided with a smoke or fire detection system
to ensure that a fire can be detected within one minute. Flight tests must be conducted to show compliance with this requirement. Each system
(or systems) must provide:

(a) A visual indication in the flight deck within one minute after the start of a fire;

(b) A warning in the main passenger cabin. This warning must be readily detectable by a flight attendant, taking into consideration the posi-
tioning of flight attendants throughout the main passenger compartment during various phases of flight.

3 Liner

If it can be shown the material used to construct the stowage compartment meets the flammability requirements of a liner for a Class B cargo
compartment (that is, §25.855 at Amendment 25-93 and Appendix F, part |, paragraph (a)(2)(ii)), in addition to the above ' Material requirement,
then no liner would be required for enclosed stowage compartments equal to or greater than 25 ft3 in total interior volume but less than 57 ft3 in
total interior volume. For all enclosed stowage compartments equal to or greater than 57 ft3 in total interior volume but less than or equal to 200

ft3, a liner must be provided that meets the requirements of §25.855 for a Class B cargo compartment.

Issued in Renton, Washington, on
November 15, 2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6—20277 Filed 11-29-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 43

[Docket No.: FAA-2004-17683]

RIN 2120-AI19

Implementing the Maintenance
Provisions of Bilateral Agreements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; notice of effective
date.

SUMMARY: The FAA is announcing the
effective date of the final rule, published
July 14, 2005, that amended the
regulations governing maintenance,
preventive maintenance, and alterations
performed on U.S. aeronautical
products by certain Canadian persons.
That revision removes specific
regulatory references and other
requirements and requires that the
maintenance, preventive maintenance,
and alterations be performed in
accordance with a Bilateral Aviation
Safety Agreement (BASA) between the
United States and Canada and
associated Maintenance Implementation
Procedures (MIP). When the rule was
published, the FAA announced the
amendments would become effective
concurrent with the date the MIP
entered into force. The MIP was signed

and entered into force on August 31,
2006; accordingly, the amendments
became effective on that date.

DATES: The effective date of §43.17 is
August 31, 2006.

FOR FURTHER INFORMATION CONTACT:
William D. Scott, Flight Standards,
Aircraft Maintenance Division, AFS—
300, Federal Aviation Administration,
800 Independence Avenue, SW.,
Washington, DC 20591; telephone (502)
753—4202; facsimile (502) 753—4232, e-
mail: william.d.scott@faa.gov.
SUPPLEMENTARY INFORMATION:

The Final Rule

On July 14, 2005, the FAA issued a
final rule amending § 43.17 of Title 14
of the Code of Federal Regulations
(CFR), Maintenance, preventive
maintenance, and alterations performed
on U.S. aeronautical products by certain
Canadian persons. (70 FR 40872). The
United States and Canada had entered
into an international agreement called a
Bilateral Aviation Safety Agreement
(BASA) that was in line with BASAs
negotiated with other countries. The
FAA and its Canadian counterpart,
Transport Canada Civil Aviation (TCCA)
of the Department of Transport, were
negotiating Maintenance
Implementation Procedures (MIP) to
accompany the BASA. The amendment
to §43.17 removes specific regulatory
references that if not removed would
have constrained development of a
standardized MIP.

The amendment also makes other
minor changes and requires that all
maintenance, preventive maintenance,
and alterations performed by Canadian
Approved Maintenance Organizations
(AMOs) and Aviation Maintenance
Engineers (AMEs) on U.S. aeronautical
products be done in accordance with a

BASA between the United States and
Canada and the associated MIP.

The MIP has been finalized. It was
signed on August 31, 2006, and became
effective immediately upon signing. In
the preamble to the final rule the FAA
stated, “These amendments become
effective concurrent with the date the
MIP accompanying the BASA between
the United States and Canada enters
into force.” Since the MIP is now final
and entered into force on August 31,
2006, the FAA now sets the effective
date for the above-referenced
amendment to §43.17 to be August 31,
2006.

The FAA has also prepared guidance
material to assist maintenance providers
in complying with the MIP. This
guidance is contained in Advisory
Circular (AC) AC 43—-10B. A copy of the
AC may be obtained by accessing the
FAA’s Regulatory and Guidance Library
Web page at http://www.airweb.faa.gov/
Regulatory_and_Guidance_Library/
rgWebcomponents.nsf/
HomeFrame?OpenFrameSet.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these regulations.

Good Cause for Immediate Adoption

In accordance with 5 U.S.C.
553(b)(3)(B), FAA finds good cause for
issuing this rule without prior notice
and comment. Seeking public comment
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is impracticable, unnecessary, and
contrary to the public interest. This rule
sets the effective date for a rulemaking
that has already been through the public
comment process. Seeking prior public
comments on the effective date is
impracticable, as well as contrary to the
public interest in the orderly
promulgation and implementation of
this rule.

In consideration of the foregoing, the
FAA announces the effective date of 14
CFR part 43, Amendment 43—40,
published July 14, 2005. The
amendments require that the
maintenance, preventive maintenance,
and alterations be performed in
accordance with a Bilateral Aviation
Safety Agreement (BASA) between the
United States and Canada and
associated Maintenance Implementation
Procedures (MIP). The MIP was signed
and entered into force on August 31,
2006; accordingly, the amendments
became effective on that date.

Issued in Washington, DC, on November
22, 2006.

John M. Allen,

Acting Director, Flight Standards Service.
[FR Doc. E6—20254 Filed 11-29-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2006—-25270; Airspace
Docket No. 06—-AS0-9]

Establishment of Class D Airspace;
Eastman, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action changes the name
of the Eastman-Dodge County Airport to
Heart of Georgia Regional Airport and
establishes Class D airspace at Eastman,
GA. On October 9, 1995, the Eastman-
Dodge County Airport Authority
adopted a name change for the airport.
A non-Federal contract tower with a
weather reporting system has been
constructed at Heart of Georgia Regional
Airport. Therefore, the airport meets
criteria for Class D airspace. Class D
surface area airspace is required when
the control tower is open to contain
Standard Instrument Approach
Procedures (SIAPs) and other
Instrument Flight Rules (IFR) operations
at the airport. This action establishes
Class D airspace extending upward from
the surface to and including 2,500 feet

MSL within a 4.1-mile radius of the
airport.

EFFECTIVE DATE: 0901 UTC, January 18,
2000. The Director of the Federal
Register approves this incorporation by
reference under 1 CFR part 51, subject
to the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Group Manager, System
Support, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
SUPPLEMENTARY INFORMATION:

History

On August 2, 2006, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
changing the name of the Eastman-
Dodge City Airport and establishing
Class D airspace at Eastman, GA (71 FR
43678). This action provides adequate
Class D airspace for IFR operations at
Heart of Georgia Regional Airport.
Designations for Class D Airspace are
published in FAA Order 7400.9P,
effective September 16, 2006, which is
incorporated by reference in 14 CFR
part 71.1. The Class D airspace
designation listed in this document will
be published subsequently in the Order.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) changes the name of the
Eastman-Dodge County Airport to Heart
of Georgia Regional Airport and
establishes Class D airspace at Eastman,
GA.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends § 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, Airspace
Designations and Reporting Points,
effective September 16, 2006, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASO GA D Eastman, GA [NEW]

Heart of Georgia Regional Airport, GA

(Lat. 32°12’51” N, long. 83°07'41” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.1-mile radius of the Heart of
Georgia Regional Airport. This Class D
airspace area is effective during the specific
days and times established in advance by a
Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in College Park, Georgia, on October
6, 2006.

Anne Boykin,

Acting Group Manager, System Support,
Eastern Service Center.

[FR Doc. 06—9232 Filed 11-29-06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 931
[NM-044-FOR]
New Mexico Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
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ACTION: Final rule; approval of
amendment.

SUMMARY: The Secretary of the Interior
(Secretary) is announcing the approval
of an amendment to the New Mexico
regulatory program (the ‘“New Mexico
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act) and the removal of
the remaining condition of program
approval. New Mexico proposed
addition of rules and revision of a
statute concerning the award of costs
and expenses, including attorney fees,
incurred in connection with the
administrative and judicial appeals
process.

New Mexico revised its program to be
consistent with SMCRA and the
corresponding Federal regulations.
EFFECTIVE DATE: November 30, 2006.
FOR FURTHER INFORMATION CONTACT:
Willis Gainer, Telephone: (505) 248—
5096, e-mail address:
wgainer@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the New Mexico Program
II. Submission of the Proposed Amendment
III. Secretary’s Findings

IV. Summary and Disposition of Comments
V. Secretary’s Decision

VL. Procedural Determinations

I. Background on the New Mexico
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary conditionally
approved the New Mexico program on
December 31, 1980. You can find
background information on the New
Mexico program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the December 31, 1980, Federal
Register (45 FR 86459). You can also
find later actions concerning New
Mexico’s program and program
amendments at 30 CFR 931.10, 931.11,
931.13, 931.15, 931.16, and 931.30.

II. Submission of the Proposed
Amendment

By letter dated November 18, 2005,
New Mexico sent us an amendment to

its program (Administrative Record No.
874) under SMCRA (30 U.S.C. 1201 et
seq.). New Mexico sent the amendment
in response to a condition of the New
Mexico program approval at 30 CFR
931.11(e), concerning the award of
attorney fees and legal costs.

We announced receipt of the
proposed amendment in the February
13, 2006, Federal Register (71 FR 7477;
Administrative Record No. NM—-882). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
March 15, 2006. We received one
agency comment from the State Historic
Preservation Officer and one public
comment from the Zuni Tribe.

III. Secretary’s Findings

Following is the finding the Secretary
made concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. The
Secretary is approving the amendment
as described below.

New Mexico Surface Mining Act
(NMSA), Section 69-25A-29.F, and New
Mexico Annotated Code (NMAC),
Section 19.8.12.1204, Award of Legal
Costs and Expenses

The Secretary required, as a condition
of program approval (codified at 30 CFR
931.11(e)), that New Mexico implement
regulations containing provisions which
are the same as or similar to those in 43
CFR 4.1290—4.1296, relating to the
award of costs, including attorney fees,
in administrative proceedings, or
otherwise amend its program to
accomplish the same result.

OSM’s current standard for approval
of State program provisions concerning
assessment of costs in administrative
proceedings is that the State statutory
and regulatory provisions must be in
accordance with section 525(e) of
SMCRA and consistent with 43 CFR
Part 4. “‘Same or similar” is OSM’s
standard for approval of State program
counterparts to the Federal provisions
in section 518 of SMCRA concerning
penalties, and section 521 of SMCRA
concerning enforcement.

In response to the condition at 30 CFR
931.11(e), New Mexico proposes to (1)
revise its statutory provision at NMSA,
section 69-25A—29.F, concerning
administrative review and the
assessment of costs and expenses,
including attorney fees, for a person’s
participation in administrative
proceedings, including judicial review
of agency actions, and (2) add newly-

created rules at NMAGC, section
19.8.12.1204, which contain provisions
allowing for the award of appropriate
costs and expenses, including attorney
fees, reasonably incurred as a result of
participation in an administrative
review.

NMSA, Section 69-25A-29.F

New Mexico proposes to revise
NMSA, section 69-25A—29.F,
concerning administrative review and
the assessment of costs and expenses,
including attorney fees, for a person’s
participation in administrative
proceedings, including judicial review
of agency actions, by deleting the
provision stating that no such
assessment shall be imposed upon the
Director of the New Mexico program.
With this revision, the Director of the
New Mexico program has authority to
determine whether expenses (that have
been reasonably incurred for or in
connection with participation in
administrative proceedings, including
any judicial review of agency actions)
may be assessed against any party
which would now include the Director.

Section 525(e) of SMCRA allows for
an award of a sum equal to the aggregate
amount of all costs, expenses, and
attorney fees determined by the
Secretary of the Interior to have been
reasonably incurred by a person for or
in connection with his participation in
administrative proceedings, including
any judicial review of agency actions.

NMAC, Section 19.8.12.1204

New Mexico proposes addition of
rules at NMAC, sections 19.8.12.1204A—
G, which establish procedures,
timeframes and standards for petitions
for award of legal costs and expenses.
New Mexico’s proposed rules are
intended to be consistent with the
corresponding Federal regulations at 43
CFR 4.1290-4.1296, thereby satisfying
the condition of State program approval
at 30 CFR 931.11(e). With the
exceptions discussed below, New
Mexico’s proposed revisions are
substantively the same as the
corresponding Federal regulations at 43
CFR 4.1290-4.1296.

No State Counterpart to 43 CFR
4.1294(a)(2)

New Mexico does not propose a
counterpart regulation to 43 CFR
4.1294(a)(2) concerning the award of
costs and expenses for alleged
discriminatory acts. The regulations
pertaining to the reporting and handling
of such acts are found at 30 CFR Part
830 (now Part 865). These regulations
were promulgated pursuant to section
703 of the Act. Because the provisions
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for Employee Protection in section 703
of SMCRA are strictly Federal
requirements, State programs are not
required to include counterparts to
these requirements. Therefore, the lack
of a New Mexico program counterpart
provision to the Federal regulation at 43
CFR 4.1294(a)(2) is not inconsistent
with the Act.

NMAC, Section 19.8.12.1204E(2), and
43 CFR 4.1294(b), Award of Fees to
Those Who Prevail in Whole or
Significant Part and Achieve at Least
Some Degree of Success on the Merits

New Mexico’s proposed rule at
NMAUQC, section 19.8.12.1204E(2),
provides for awards from the Mining
and Minerals Division (MMD) to a
person other than the permittee who
initiates or participates in a proceeding
under the New Mexico program,
prevails in whole or in significant part
and achieves at least some degree of
success on the merits. The award is
contingent upon a finding that the
person substantially contributed to the
issues’ full and fair determination,
except that the contribution of the
person who did not initiate the
proceeding must be separate and
distinct from the contribution made by
the person initiating the proceeding.
New Mexico’s proposed rule differs
from the Federal counterpart regulation
at 43 CFR 4.1294(b) in that it requires
that the person prevail in whole or in
significant part where the Federal rule
requires that the person prevail in
whole or in part without the
“significant” qualifier. New Mexico’s
proposed rule also distinguishes the
contribution to a proceeding made by a
participating person from the
contribution made by an initiating
party.

For the reasons discussion below, we
believe that New Mexico’s qualifying
language adds reasonable clarification
for administrative and judicial
reviewers and is, therefore, not
inconsistent with the Federal
regulations.

In order to establish procedures
governing petitions for the award of
costs and expenses under section 525(e),
the Secretary promulgated the
regulations which appear at 43 CFR
4.1290-4.1296. The original regulations
were published on August 3, 1978 (43
FR 34376). The 1978 regulations at 43
CFR 4.1294(b) provided that costs and
expenses may be awarded from OSM to
persons other than the permittee, if the
person “made a substantial contribution
to the full and fair determination of the
issues.” They did not contain criteria
with regard to the degree of success on

the merits to be achieved for such
awards.

After the Secretary conditionally
approved the New Mexico Regulatory
program, the 1978 regulations at 43 CFR
4.1294(b) were revised (50 FR 47222;
November 15, 1985). The revision was
prompted by the decision of the United
States Supreme Court in Ruckelshaus v.
Sierra Club, 463 U.S. 680 (1983), which
held in a statutory context similar to
section 525(e) of the Act, that an award
of costs and expenses is conditioned
upon a party prevailing in whole or in
part in the underlying proceeding. In
view of the court’s decision in
Ruckelshaus, the Secretary revised
paragraph (b) of 30 CFR 4.1294 to state
explicitly that eligibility to receive an
award is “‘subject to the condition that
the person shall have prevailed in
whole or in part, achieving at least some
degree of success on the merits.” The
1985 revision retained the requirement
that the “person made a substantial
contribution to a full and fair
determination of the issues.”

Subsequent court cases have held that
plaintiffs may be considered “prevailing
parties” for attorney fees purposes if
they succeed on any significant issue in
litigation which achieves some of the
benefit the parties sought.® The relief
cannot be merely declaratory or
procedural; it must reach the underlying
merits of the claim. The level of success
is relevant to the amount of fees to be
awarded.

In the context of the above discussion,
the Secretary finds that New Mexico’s
proposed NMAGC, section
19.8.12.1204E(2), is consistent with and
no less effective than the Act and
counterpart Federal regulation at 43
CFR 4.1294(b).

Removal of Program Condition

Based on the above discussion, the
Secretary (1) finds that New Mexico’s
proposed revision of NMSA, section 69—
25A-29.F, and addition of NMAC,
section 19.8.12.1204, satisfy the
requirements of the program condition
at 30 CFR 931.11(e) and (2) therefore,
removes the condition.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment (Administrative Record No.
NM-876). We received one comment
letter.

By letter dated February 2, 2006
(Administrative Record No. NM—-879),
we received comments from the

1 Tex. State Teachers Ass’n v. Garland Indep.
Sch. Dist., 489 U.S. 782, 789 (1989).

Governor of the Zuni Tribe in Zuni,
New Mexico. Our response to the
Governor’s comments regarding New
Mexico’s proposed rule revisions
NMACG, section 19.8.12.1204,
concerning the award of attorney fees, is
discussed below.

The Governor raised concerns about a
provision at proposed NMAC, section
19.8.12.1204.E(5), that allows attorney
fees to be awarded to the New Mexico
Minerals and Mining Division (MMD)
by the Director of the New Mexico
program. The Director of the New
Mexico program is also the Director of
MMD. The Governor expressed concern
that the allowance for the agency to
collect attorney fees would intimidate
parties from challenging agency actions.

The authority for the Director of the
New Mexico program to award attorney
fees to any party, including MMD, has
existed in New Mexico’s statute at
NMSA, section 69-25A-29.F, since
1979. New Mexico’s proposed rules at
NMAG, section 19.8.12.1204, are
intended to provide counterpart
provisions to the Federal regulations at
43 CFR 4.1290-1296, which restrict the
right of certain parties, including the
agency and the permittee, to collect fees
from other parties.

As discussed in the Secretary’s
finding above, New Mexico’s proposed
rule at NMAGC, section
19.8.12.1204.E(5), which allows the
award of attorney fees to MMD is
consistent with New Mexico’s existing
statute at NMSA, section 69-25A-29.F,
and with the counterpart Federal
regulations at 43 CFR 4.1290-1296. Both
New Mexico’s proposed rule and the
Federal regulations limit an agency’s
right to collect attorney fees in either an
administrative or judicial proceeding to
situations where the agency can
demonstrate that another party
participated in the proceeding in bad
faith and for the purpose of harassing or
embarrassing the government.
Furthermore, as discussed above,
without the proposed revision at
NMAUC, section 19.8.12.1204.E(5), the
agency could apply, under the existing
statutory provision for attorney fees, on
the same basis as other parties.

For the reasons discussed above, we
are not requiring any revision of New
Mexico’s proposed rules in response to
these comments.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the New Mexico
program (Administrative Record No.
NM-876). We received no comments.
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Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(i) and
(ii), we are required to get concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.).

None of the revisions that New
Mexico proposed to make in this
amendment pertains to air or water
quality standards. Under 30 CFR
732.17(h)(11)(i), OSM requested
comments on the amendment from EPA
(Administrative Record No. NM—876).
EPA did not respond to our request.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On December 20, 2005, we
requested comments on New Mexico’s
amendment (Administrative Record No.
NM-876). The SHPO responded on
February 9, 2006, that it had no
comments because the proposed
amendments do no affect cultural
resources (Administrative Record No.
NM-881). We did not receive a response
from the ACHP.

V. Secretary’s Decision

Based on the above findings, we
approve New Mexico’s November 18,
2005, proposed amendment, as revised
on March 27, 2006.

We approve New Mexico’s proposed
statutory revisions as they were enacted
by New Mexico (effective on June 17,
2005) and rule revisions as they were
promulgated by New Mexico (effective
on April 28, 2006).

To implement this decision, we are
amending the Federal regulations at 30
CFR part 931, which codify decisions
concerning the New Mexico program.
We find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
State and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is

based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations ‘““consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian Tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian Tribes, on the relationship

between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA
(30 U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4321).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), of the Small Business
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Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

This determination is based upon the
fact that the State submittal which is the

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 931

Intergovernmental relations, Surface
mining, Underground mining.

PART 931—NEW MEXICO

m 1. The authority citation for part 931
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
§931.11 [Amended]

m 2. Section 931.11 is amended by
removing and reserving paragraph (e).

m 3. Section 931.15 is amended in the
table by adding a new entry in
chronological order by “Date of final
publication” to read as follows:

§931.15 Approval of New Mexico regulatory
program amendments

subject of this rule is based upon c ]gatecll; chflmlzler 9, 2008. . : : * *
counterpart Federal regulations for - Stephen Allred, .
which an analysis was prepared and a Assistant Secretary, Land and Minerals
determination made that the Federal Manage}fl ent. i th
regulation was not considered a major m For the reasons set out in the
rule. preamble, 30 CFR part 931 is amended
as set forth below:
Original ameng;r:gnt submission Er))a:jt&iggtfiiggl Citation/description

November 18, 2005

NMSA, sections 69—25A—29.F, concerning award of legal costs and

expenses; and NMAC, sections 19.8.12.1204.A through G, con-
cerning award of legal costs and expenses, including attorney fees.

[FR Doc. 06—9461 Filed 11-29-06; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 655
[Docket No. FTA-2006-24592]
RIN 2132—-AA86

Controlled Substances and Alcohol
Misuse Testing

AGENCY: Federal Transit Administration
(FTA), United States Department of
Transportation.

ACTION: Final rule.

SUMMARY: This rule codifies existing
FTA administrative guidance for safety-
sensitive employees of ferryboat
operations that are subject to the drug
and alcohol (D&A) testing regulations of
both FTA and the United States Coast
Guard (USCG). This rule will provide
regulatory relief to ferryboat operators
who were previously subject to
duplicative D&A testing regulations, and
improve ferryboat operator compliance
with FTA D&A testing regulations.

This rule does not adopt the proposed
rule with respect to certain motor carrier
operators who are subject to the D&A
testing regulations of both FTA and the
Federal Motor Carrier Safety
Administration (FMCSA). FTA will
retain its current guidance and
interpretation with respect to these
motor carrier operators.

EFFECTIVE DATE: This rule is effective
January 2, 2007.

FOR FURTHER INFORMATION CONTACT: For
program issues, Gerald Powers, Office of
Safety and Security, (617) 494—2395
(telephone); (202) 366—7951 (fax); or
Gerald.Powers@dot.gov (e-mail). For
legal issues, Shauna Coleman, Office of
the Chief Counsel, (202) 366—4011
(telephone); (202) 366—3809 (fax); or
Shauna.Coleman@dot.gov (e-mail).
SUPPLEMENTARY INFORMATION:

Availability of the Final Rule

A copy of this rule and comments and
material received from the public, as
well as any documents indicated in the
preamble as being available in the
docket, are part of docket FTA—2006—
24592, and are available for inspection
or copying at the Docket Management
Facility, U.S. Department of
Transportation, Room PL-401 on the

plaza level of the Nassif Building, 400
Seventh Street, SW., Washington, DC
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

An electronic copy of this rule and
comments are available online through
the Document Management System
(DMS) at: http://dms.dot.gov. Enter
docket number 24592 in the search
field. The DMS is available 24 hours
each day, 365 days each year. Electronic
submission and retrieval help and
guidelines are available under the help
section of the Web site.

Internet users may also download an
electronic copy of this document by
using a computer, modem and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Additionally, internet users may
reach the Office of the Federal Register’s
home page at: http://www.nara.gov/
fedreg and the Government Printing
Office’s Web page at: http://
www.gpoaccess.gov/fr/index.html.

I. Background

In 2001, FMCSA issued a rule that
eliminated duplicative D&A testing
regulations for holders of Commercial
Drivers Licenses (CDLs) who provide
public transportation services. This rule
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provided that transit agencies with
safety-sensitive employees holding
CDLs are covered by FTA D&A testing
regulations, and FMCSA testing
requirements would not apply. (See 49
CFR 382.103(d)). However, FMCSA
determined individual CDL holders
would remain subject to FMCSA
sanctions and other ramifications for
FMCSA rule violations that were not
included in the FTA D&A testing
regulations.

Subsequently, FTA agreed with
FMCSA'’s position with regard to
holders of CDLs who provide public
transportation services in its
“Implementation Guidelines for Drug
and Alcohol Regulations in Mass
Transit” (Revised November, 2003)
(Implementation Guidelines). The
Implementation Guidelines provided
that the FTA D&A testing regulations
would cover transit agencies with
safety-sensitive employees holding
CDLs. In line with 49 CFR 382.103(d),
FTA’s Implementation Guidelines
maintained FMCSA'’s determination that
that these individual CDL holders be
subject to FMCSA sanctions and other
ramifications for FMCSA D&A testing
regulation violations that were not
included in FTA D&A testing
regulations.

FTA undertook similar administrative
steps to eliminate duplicative testing
requirements for ferryboat operators by
revising our policy for these operators in
a Notice of Interpretation published in
the Federal Register on April 22, 2002
(67 FR 19615). Specifically, FTA
determined that it would deem ferryboat
operators that are subject to both FTA
D&A testing regulations and USCG
chemical and alcohol testing
regulations, as in concurrent
compliance with the testing
requirements of FTA D&A regulations
when they comply with the USCG
chemical and alcohol testing
requirements. FTA determined,
however, that those ferryboat operators
would remain subject to FTA’s random
alcohol testing requirement because
USCG does not have a similar
requirement.

In response to Section 3030 of the
Safe, Accountable, Flexible, Efficient
Transportation Equity Act: a Legacy for
Users (SAFETEA-LU, Pub. L. 109-59,
August 10, 2005), FTA published a
Federal Register notice seeking
comments on a proposal to exclude
certain motor carrier operators who
provide public transportation services
from FTA testing requirements, and to
codify the above notice of interpretation
for ferryboat operators. (71 FR 32298,
June 5, 2006.)

Based on comments received and the
safety requirements of FTA D&A testing
regulations, we are partially adopting
our proposal to amend the applicability
section of 49 CFR 655.3 in this final
rule.

II. Response to comments received

FTA received five comments in
response to the NPRM. FTA reviewed

and considered all comments submitted.

The following discussion summarizes
our responses.

A. Overview of the Proposed Rule

FTA proposed to eliminate
duplicative testing requirements for
ferryboat operators, and certain classes
of motor carrier operators by amending
the applicability section of FTA’s D&A
regulation at 49 CFR part 655.

One commenter supported FTA’s
efforts to eliminate duplicative
requirements, and suggested that FTA
also provide a graph or chart to guide
the reader through the various D&A
regulations for FTA, USCG, and
FMCSA.

FTA response: Because the final rule
is limited to codifying existing FTA
interpretation, we conclude that a graph
or chart is unnecessary to implement
this final rule. As resources allow,
however, we will work with USCG and
the Office of the Secretary of
Transportation (OST) to develop a chart
or table to assist the regulated
community with determining which
regulations apply.

B. Motor carrier operators

FTA proposed that private or
nonprofit motor carrier operators
regulated by both the FTA and FMCSA,
who determines that a majority (more
than 50 percent) its employees are
regulated by FMCSA, may opt to only
comply with FMCSA D&A testing
regulations for that class of employees.

However, FTA proposed that its post-
accident requirements in 49 CFR
§ 655.44 would continue to apply when
an accident, as defined in 49 CFR
§655.4, occurred in the performance of
public transportation activities. Further,
the administrative requirements of
subpart G, H, and I of 49 CFR part 655
would continue to apply to motor
carrier operators receiving Federal
transit funds.

FTA proposed that an employer
exercising this option would have
discretion to determine the timeframe
and the manner in which it apportions
the employees’ safety-sensitive
functions (i.e., daily, monthly, or
annually). FTA proposed that the
employer would make this
determination annually, at the

beginning of the calendar year, and that
this determination would remain
applicable throughout that calendar
year.

One commenter, a State recipient
responsible for administering the
program for subrecipients, suggested
that FTA provide further clarification
regarding the applicability of FTA’s
proposed motor carrier exemption to
contractor providers or recipients that
receive Federal transit funds directly
from the State.

This commenter also expressed
concern as to how national contractors
that provide local public transportation
services would determine whether
FMCSA regulated a majority of these
employees. The commenter suggested
that the employer make this
determination on a location-by-location
basis as opposed to on a national basis.
This commenter further suggested that
the employer determine which D&A
regulations to follow based on the full-
time equivalent number of employees as
opposed to the total number of
employees either at the national level or
in the specific location.

Another commenter, representing an
association, suggested that our proposal
to retain oversight of “post-accident”
testing would cause industry confusion
and administrative errors. This
commenter suggested that post accident
testing under the same mode would
eliminate potential risks of confusion
and administrative error.

FTA Response: We agree with the
commenter who indicated that the
proposed regulatory construction had
the potential to cause more confusion
for those responsible for administering
the program rather than achieving the
intended goal of reducing the
administrative burden. We also note
that the implementation issues
presented when the State is the pass-
through recipient has the potential of
adding complexity rather than
providing administrative relief.

In addition to determining that
codifying a similar exception in our
regulation would cause confusion as to
which testing scheme to apply, FTA has
further determined, after further review
of 49 CFR part 382 and consultation
with FMCSA and the Office of Drug and
Alcohol Control Compliance and Policy,
that the existing regulatory framework
of 49 CFR part 382 provides sufficient
administrative relief by eliminating
duplicative testing requirements for
motor carrier operators. Specifically, 49
CFR 382.103(d) exempts from FMCSA
testing those motor carrier operators
who are also subject to the FTA D&A
testing regulations. Therefore, we
withdraw the proposals set out in the
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Federal Register notice with regard to
motor carrier operators, and we will not
amend the regulation to exclude private
or nonprofit motor carrier operators
from FTA D&A regulations.

C. Ferryboat Operators

FTA proposed to deem ferryboat
operators who are subject to both FTA
D&A regulations and USCG chemical
and alcohol testing requirements, as in
concurrent compliance with the testing
requirements of FTA D&A regulations
when they comply with the USCG
chemical and alcohol testing
requirements. FTA proposed, however,
that those ferryboat operators would
remain subject to FTA’s random alcohol
testing requirement because USCG does
not have a similar requirement. Further,
because FTA remains statutorily
responsible for ensuring that recipients
of public transportation funds comply
with Federal regulations, it proposed
that ferryboat operators remain subject
to the administrative and oversight
requirements of 49 CFR part 655.

FTA received four comments from
representatives of associations on this
issue.

One commenter indicated that there
are differences between FTA and USCG
testing requirements. It recommended
that FTA identify and address each of
the differences between FTA and USCG
testing requirements. For instance, this
commenter indicated that there are
differences in the Medical Review
Officer (MRO) reporting requirements
under 49 CFR Part 40 and USCG
guidance documents. This commenter
also indicated that another difference
exists between the USCG guidance and
Substance Abuse Professional’s duties
prescribed in 46 CFR part 16, Subpart B.

Specifically, this commenter
suggested that FTA inform all MROs
currently processing test results for FTA
that the MRO procedures for USCG do
not follow 49 CFR part 40, Subpart G for
reporting test results. It further
suggested that USCG and FTA follow
Part 40 reporting requirements “to the
letter.”

Another commenter indicated that the
proposed rule does not sufficiently
address how it affects Management
Information System (MIS) reports for
each mode. It recommended that FTA
provide clarification regarding MIS
reports required by each mode.

The third commenter applauded
FTA’s efforts to codify the existing
interpretation regarding ferryboat
operators, and felt that this codification
would streamline the D&A testing
regulations. This commenter also
indicated that this change would
provide the same level of safety and

oversight as the existing regime while
saving time and money at the
operational level.

The fourth commenter further
welcomed FTA’s decision to continue
the administrative oversight of ferryboat
operators. This commenter indicated
that the continuation of administrative
oversight of such operators standardizes
and creates a stronger D&A program.

FTA Response: We consulted with
administrators of the USCG chemical
and alcohol program, and they verified
that USCG continues to follow 49 CFR
Part 40. Furthermore, MROs are already
required to be familiar with USCG
testing and reporting procedures,
including Part 40 and Part 16
irrespective of FTA D&A testing
regulations.

USCG did note that mariners are
subject to additional testing
requirements, such as the requirements
for obtaining mariner credentials. As
mariners, therefore, ferryboat operators
are already subject to these additional
requirements irrespective of FTA D&A
testing regulations.

Moreover, we emphasize that this rule
permits ferryboat operators to primarily
follow the testing requirements of
USCG, and thereby concurrently comply
with FTA testing requirements. It does
not impose additional requirements on
MROs. The only testing exception this
rule imposes is that ferryboat operators
will remain subject to FTA random
alcohol testing because USCG does not
have a similar requirement. Since USCG
follows Part 40 for D&A testing
purposes, we have not amended the
proposed rule language to address this
comment.

With regard to the MIS report, the
Department is working with USCG to
mitigate potential confusion with MIS
reporting for ferryboat operators. The
Department has reconfigured its web-
based reporting format. Specifically,
FTA will identify FTA funded ferryboat
employers, and provide a separate
method for the rest of the transit
systems that have no ferryboat
operators, within the Drug & Alcohol
Management Information System
(DAMIS), the Department’s internet-
based reporting system. The industry
already utilizes this system.

In DAMIS, these identified employers
will receive a message upon clicking on
the “Covered Employees’ tab. This
message will instruct them to separate
the testing results of USCG/FTA covered
employees from FTA-only covered
employees. To separate the results, an
additional employee category
(Crewmembers) will appear on the
screen. The message will instruct the
employer to report the drug and alcohol

testing results for USCG/FTA employees
only within the Crewmember employee
category, and not to duplicate the data
within FTA defined employee
categories.

Once the reporting process is
complete and approved, USCG covered
tests (all but random alcohol) will be
provided electronically to the
administrators of USCG testing program.

III. Regulatory Analyses and Notices

Statutory/Legal Authority for This
Proposed Rulemaking

This rule is authorized under Section
3030 of the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: a
Legacy for Users (SAFETEA-LU) (Pub.
L. 109-59, August 10, 2005). This
section amended Title 49 U.S.C.
5331(a)(3). This amendment provides
for departmental discretion in
determining whether public
transportation safety-sensitive
employees are adequately covered for
drug and alcohol testing purposes by
one agency, when those employees are
subject to the drug and alcohol
regulations of more than one agency
within the Department of
Transportation (DOT) or the Coast
Guard.

Executive Order 12866

Under Executive Order 12866, the
Department must examine whether this
rule is a “significant regulatory action.”
A significant regulatory action is subject
to OMB review and the requirements of
the Executive Order. A “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $120
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

This final rule codifies an existing
agency interpretation, and, therefore,
will not impose costs to the industry of
$120 million or more annually, will not
create an inconsistency, will not
materially alter the Federal financial
assistance from FTA, and does not raise
new or novel legal or policy issues.
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Accordingly, this final rule is a
nonsignificant regulatory action under
section 3(f) of Executive Order 12866
and has not been reviewed by OMB.

Executive Order 13132

FTA has analyzed this final rule in
accordance with the principles and
criteria contained in Executive Order
13132 (Federalism). This final rule does
not include any provisions that have
substantial direct effect on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

Executive Order 13175

FTA finalized this rule in accordance
with the principles and criteria of
Executive Order 13175 (Consultation
and Coordination with Indian Tribal
Governments). This rule does not have
tribal implications, and does not impose
direct compliance costs. Therefore, the
funding and consultation requirements
of Executive Order 13175 do not apply.

Executive Order 13272 and the
Regulatory Flexibility Act

Section 603 of the Regulatory
Flexibility Act requires a Federal agency
to conduct an initial regulatory
flexibility analysis describing impacts to
small entities when developing a Notice
of Proposed Rulemaking in accordance
with 5 U.S.C. 553. Currently,
approximately 3000 employers are
subject to FTA D&A testing regulations.
Of this number, a small percentage is
also subject to the D&A testing
regulations of FMSCA or the USCG.
This final rule would have the effect of
eliminating the administrative burden
on those few employers who are subject
to multiple testing requirements by
permitting them to comply with the
testing requirements of only one Federal
agency.

FTA analyzed this rule to assess its
impact on small businesses and other
small entities to determine whether this
rule will have a significant economic

impact on a substantial number of small
entities. This rule imposes no new costs
because it merely permits jointly
regulated entities to comport with the
drug and alcohol testing procedures of
only one agency. FTA hereby certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

Under the provisions of the
Paperwork Reduction Act, FTA may not
conduct or sponsor, and a person is not
required to respond to or may not be
penalized for failing to comply with, a
collection of information unless it
displays currently valid OMB control
number.

This rule has information collection
requirements that are covered by the
Office of the Secretary of Transportation
(OST) paperwork collection number
2105—-0529. OST applied to renew that
collection number on August 4, 2006.
(71 FR 44345, August 4, 2006).

Unfunded Mandates Reform Act of 1995

This rule it will not result in costs of
$100 million or more (adjusted annually
for inflation), in the aggregate, to any of
the following: State, local, or Native
American tribal governments, or the
private sector.

National Environmental Policy Act

The National Environmental Policy
Act of 1969, (42 U.S.C. 4321-4347) as
amended), requires Federal agencies to
consider the consequences of major
federal actions and prepare a detailed
statement on actions significantly
affecting the quality of the human
environment. There are no significant
environmental impacts associated with
this rule.

List of Subjects in 49 CFR Part 655

Alcohol abuse, Drug abuse, Drug
testing, Grant programs—transportation,
Mass transportation, Reporting and
recordkeeping requirements, Safety,
Transportation.

m For the reasons described in the
preamble, FTA amends part 655 to read
as follows:

PART 655—PREVENTION OF
ALCOHOL MISUSE AND PROHIBITED
DRUG USE IN TRANSIT OPERATIONS

m 1. The authority citation for part 655
continues to read as follows:

Authority: 49 U.S.C. 5331; 49 CFR 1.51.

m 2. Amend § 655.3 by revising the
introductory text of paragraph (a) and
adding new paragraph (c) to read as
follows:

§655.3 Applicability.

(a) Except as specifically excluded in
paragraphs (b), and (c) of this section,
this part applies to:

* * * * *

(c) A recipient operating a ferryboat
regulated by the United States Coast
Guard (USCG) that satisfactorily
complies with the testing requirements
of 46 CFR Parts 4 and 16, and 33 CFR
Part 95 shall be in concurrent
compliance with the testing
requirements of this part. This
exception shall not apply to the
provisions of section 655.45, or subparts
G, or H of this part.

m 3. Amend § 655.83 by adding new
paragraph (d) to read as follows:

§655.83 Requirement to Certify
Compliance.
* * * * *

(d) FTA may determine that a
recipient, who fails to comply with the
USCG chemical and alcohol testing
requirements, shall be in
noncompliance with the alcohol misuse
and controlled substances testing
requirements of this part. A finding of
noncompliance by FTA may lead to the
suspension of eligibility for Federal
public transportation funding.

Issued in Washington, DC this 27th day of
November 2006.

James S. Simpson,

Administrator, Federal Transit
Administration.

[FR Doc. E6—-20278 Filed 11-29-06; 8:45 am]|
BILLING CODE 4910-57-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

November 21, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Foreign Agricultural Service

Title: Dairy Tariff-Rate Import Quota
Licensing Regulation.

OMB Control Number: 0551-0001.

Summary of Collection: The
Importation of most cheese made from
cow’s milk and certain non-cheese dairy
articles (butter, dried milk, and butter
substitutes) are subject to Tariff-rate
Quotas (TRQs) and must be
accompanied by an import license issue
by the Department to enter at the lower
tariff. Licenses are issued in accordance
with the Department’s Import Licensing
Regulation (7 CFR Part 6). Importers
without licenses may enter these dairy
articles, but are required to pay the
higher tariff. The Foreign Agricultural
Service (FAS) will collect information
using several forms.

Need and Use of the Information: FAS
will use the information to assure that
the intent of the legislation is correctly
administered and to determine
eligibility to obtain benefits under the
Import Regulation. If the information
were collected less frequently, FSA
would be unable to issue licenses on an
annual basis in compliance with the
Import Regulation.

Description of Respondents: Business
or other-for-profit; Individuals or
households.

Number of Respondents: 680.

Frequency of Responses: Record
keeping, Reporting: Annually.

Total Burden Hours: 291.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-20267 Filed 11-29-06; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Forest Service

Fishtrap EIS, Lolo National Forest,
Sanders County, Montana

AGENCY: Forest Service, USDA.

ACTION: Notice; intent to prepare
supplemental environmental impact
statement.

SUMMARY: The Forest Service will
prepare a supplemental environmental
impact statement (EIS) for the Fishtrap

project. The original Fishtrap Record of
Decision, signed on November 22, 2005,
was litigated in May 2006. The primary
issue of the lawsuit was related to
treatments intended to maintain and/or
enhance old growth stands. As a result
of a Court-ordered settlement agreement
with Plaintiffs, the Lolo National Forest
Supervisor agreed to: (a) Withdraw the
project decision; (b) monitor past
maintenance/restorative treatments
within old growth stands and evaluate
the effects of these activities; and (c)
prepare a supplemental environmental
impact statement (SEIS), incorporating
this new information, before proceeding
with the project. Over the last several
months, Lolo National Forest personnel
have been monitoring the effects of past
maintenance/restorative treatments in
old growth stands and are currently
evaluating the information they
collected. The Fishtrap SEIS will
incorporate the results of this
monitoring work.

The project proposes to implement
timber harvest, pre-commercial
thinning, prescribed burning, herbicide
treatment of noxious weeds, temporary
road construction, road improvement
work, and road decommissioning in the
Fishtrap Creek drainage, Lolo National
Forest, Plains/Thompson Falls Ranger
District, Sanders County, Montana.

FOR FURTHER INFORMATION CONTACT:
Randy Hojem, District Ranger (406—826—
4308), or Pat Partyka, Team Leader
(406—826—4314), at the Plains/
Thompson Falls Ranger District, Lolo
National Forest, P.O. Box 429, Plains,
Montana 59859.

SUPPLEMENTARY INFORMATION: The
Fishtrap analysis area of approximately
36,400 acres is located approximately 20
air miles north of Thompson Falls,
Montana, Sanders County, in T23N,
R28W; T23N, R29W; T24N, R27W;
T24N, R28W; T24N, R29W; and T25N,
R28W; PMM. Within this area, the Lolo
National Forest proposes: (1)
Approximately 2260 acres of timber
harvest; (2) approximately 437 acres of
pre-commercial thinning; (3)
approximately 984 acres of prescribed
burning; (4) approximately 0.75 miles of
temporary road construction to access
two harvest units; (5) approximately 151
miles of road decommissioning; (6)
approximately 36 miles of road
reconstruction; (7) approximately 40
miles of road maintenance of existing
roads that would be used for timber
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haul; (8) approximately 124 miles of
herbicide treatment of noxious weeds
along roadsides.

The Lolo National Forest Plan
provides overall guidance for land
management activities in the project
area. The purposes for these actions are
to: (1) Improve water quality, fish
habitat and fish passage. (2) Improve
grizzly bear habitat within the Cabinet-
Yaak Grizzly Bear Recovery Zone. (3)
Restore, maintain or enhance native ‘“at
risk” vegetative communities. (4)
Provide for ecological sustainability and
community stability through the use of
forest products. (5) Improve and
maintain big game winter range. (6)
Provide for a transportation system that
better reflects current access and
resource concerns and reduces
economic burdens associated with
maintaining unneeded roads.

Issues currently identified for analysis
in the SEIS include potential effects on
old growth, soils, wildlife (particularly
grizzly bear), water quality, fisheries,
and forest access.

The Forest Service will consider a
range of alternatives. A No Action
alternative and other alternatives, which
respond to significant issues, will be
analyzed and compared to the Draft
SEIS.

The Draft SEIS is expected to be filed
with the Environmental Protection
Agency (EPA) and available for public
review in June 2007. Comments on the
Draft SEIS will be considered and
responded to in the Final SEIS,
scheduled to be completed by October
2007.

The comment period on the draft
environmental impact statement will be
45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.

1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Responsible Official: Deborah L.R.
Austin, Forest Supervisor, Lolo National
Forest, Building 24—Fort Missoula,
Missoula, MT 59804, is the responsible
official. In making the decision, the
responsible official will consider
comments, responses, disclosure of
environmental consequences, and
applicable laws, regulations, and
policies. The responsible official will
state the rationale for the chosen
alternative in the Record of Decision.

Dated: November 21, 2006.
Deborah L.R. Austin,
Forest Supervisor.
[FR Doc. 06—9462 Filed 11-29-06; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Rural Telephone Bank

Determination of the 2006 Fiscal Year
Interest Rate on Rural Telephone Bank
Loans

AGENCY: Rural Telephone Bank, USDA.

ACTION: Notice of 2006 fiscal year
interest rate determination.

SUMMARY: In accordance with 7 CFR
1610.10, the Rural Telephone Bank
(Bank) cost of money rate has been
established as 5.49% for all advances
made during fiscal year 2006 (the period
beginning October 1, 2005 and ending
September 30, 2006). All advances made
during fiscal year 2006 were under Bank
loans approved on or after October 1,

1992. These loans are sometimes
referred to as financing account loans.
The calculation of the Bank’s cost of
money rate for fiscal year 2006 is
provided in Table 1. Since the
calculated rate is greater than or equal
to the minimum rate (5.00%) allowed
under 7 U.S.C. 948(b)(3)(A), the cost of
money rate is set at 5.49%. The
methodology required to calculate the
cost of money rates is established in 7
CFR 1610.10(c).
FOR FURTHER INFORMATION CONTACT:
Jonathan P. Claffey, Deputy Assistant
Governor, Rural Telephone Bank, STOP
1590—Room 5151, 1400 Independence
Avenue, SW., Washington, DC 20250—
1590. Telephone: (202) 720-9556.
SUPPLEMENTARY INFORMATION: The cost
of money rate methodology develops a
weighted average rate for the Bank’s cost
of money considering total fiscal year
loan advances, debentures and other
obligations, and the costs to the Bank of
obtaining funds from these sources.

Dissolution of the Bank

At its quarterly meeting on August 4,
2005, the Board of Directors (the
“Board”’) approved a resolution to
dissolve the Bank. On November 10,
2005, the liquidation and dissolution
process was initiated with the signing
by President Bush of the 2006
Agriculture Appropriations bill, which
contained a provision lifting the
restriction on the retirement of more
than 5 percent of the Class A stock held
by the Government.

In accordance with the Board’s
resolution and the terms of the Loan
Transfer Agreement between the Bank
and the Government, dated August 4,
2005, the Bank’s liquidating account
loan portfolio (the portfolio of Bank
loans approved before October 1, 1992)
was transferred to the Government on
October 1, 2005. As a result of that
transfer, there are no more advances of
liquidating account loan funds.

The dissolution of the Bank will not
affect future advances of financing
account loan funds. Requests for
financing account advances will
continue to be processed by employees
of USDA Rural Development’s
Telecommunications Program, just as
they were while the Bank remained in
operation. The terms and conditions of
the financing account loans will not
change, nor will the method for
determining the interest rates, including
the determination of the cost of money
rates after the end of each fiscal year.
The only significant change to the
financing account advances is that
beginning October 1, 2005, Class B stock
in the Bank is no longer being
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purchased with financing account loan  during fiscal year 2006. Issuance of for advances from the financing account

advances. debentures or any other obligations is provided in Table 1.

related to advances from the financing

account during the fiscal year were
Due to the ongoing dissolution of the  $66,496,919 at an interest rate of Deputy Governor, Rural Telephone Bank.

Bank, no stock of any kind was issued 5.494%. The Bank’s cost of money rate  BILLING CODE 3410-15-P

Sources and Costs of Funds Curtis M. Anderson,

Table 1

Rural Telephone Bank Cost of Money Rate - Financing Account

FY 2006 (a) (b) (c)

Source of Bank Funds Amount Cost (a)x(b) (c) / Advances
Issuance of Class A Stock NA NA NA NA
Issuance of Class B Stock NA NA NA NA
Issuance of Class C Stock NA NA NA NA
Issuance of Debentures

and Other Obligations* $ 66,496,919 5.494% $ 3,653,438 5.4941%

Excess of Total Advances
Over Issuances $ - 5.813% $ - 0.0000%
Total FY 2006 Advances $ 66,496,919 CALCULATED COST OF MONEY RATE = 5.49%
MINIMUM RATE ALLOWABLE = 5.00%

* RTB borrowed $94,839,000 from the Financing Account in FY2006; the remaining funds will
be used to cover other obligations of the fund.

Rural Telephone Bank Historical Cost of Money Rate - Financing Account

(a) (b) {c) (c) / Total

Fiscal Year Cost of Money Advances (a)x(b) Advances
FY 1992 7.38% $ 4,056,250 | $ 299,351 0.047%
FY 1993 6.35% $ 23,839,200 | $ 1,513,789 0.237%
FY 1994 6.40% $ 56,838,902 | $ 3,637,690 0.569%
FY 1995 6.88% $ 37,161,517 | $ 2,556,712 0.400%
FY 1996 6.42% $ 44,536,621 | $ 2,859,251 0.447%
FY 1997 6.54% $ 34,368,726 | $ 2,247,715 0.351%
FY 1998 5.71% $ 34,446,458 | $ 1,966,893 0.307%
FY 1999 5.54% $ 38,685,732 | $ 2,143,190 0.335%
FY 2000 6.05% $ 31,401,867 | $ 1,899,813 0.297%
FY 2001 5.17% $ 55,405,896 | $ 2,864,485 0.448%
FY 2002 6.05% $ 60,232,919 | $ 3,644,092 0.570%
FY 2003 5.67% $ 55,835,695 | $ 3,165,884 0.495%
FY 2004 5.36% $ 67,074,751 | § 3,595,207 0.562%
FY 2005 5.00% $ 95,987,530 | $ 4,799,377 0.750%
TOTAL ADVANCES $ 639,872,064 COST OF MONEY 5.81%

[FR Doc. E6—-20255 Filed 11-29-06; 8:45 am]|
BILLING CODE 3410-15-C
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DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[Order No. 1491]

Grant of Authority for Subzone Status,
Sony Electronics, Inc. (Audio, Video,
Communications and Information
Technology Products and
Accessories); Los Angeles, Carson
and Lynwood, CA

Pursuant to its authority under the Foreign-
Trade Zones Act, of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Foreign-Trade Zones Act
provides for “* * * the establishment
* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs and Border
Protection ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and when the activity results in a
significant public benefit and is in the
public interest;

Whereas, the Board of Harbor
Commissioners of the City of Los
Angeles, grantee of Foreign-Trade Zone
202, has made application to the Board
for authority to establish a special-
purpose subzone at the warehouse and
distribution facilities of Sony
Electronics, Inc., located in Los Angeles,
Carson and Lynwood, California (FTZ
Docket 16—2006, filed 4/28/06);

Whereas, notice inviting public
comment was given in the Federal
Register (71 FR 26923-26924, 5/9/06);
and

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status for
activity related to audio, video,
communications and information-
technology products and accessories
warehousing and distribution at the
facilities of Sony Electronics, Inc.,
located in Los Angeles, Carson and
Lynwood, California (Subzone 202E), as
described in the application and
Federal Register notice, and subject to

the FTZ Act and the Board’s regulations,
including § 400.28.

Signed at Washington, DC, this 21st day of
November, 2006.
David M. Spooner,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.
Attest:
Andrew McGilvray,
Acting Executive Secretary.
[FR Doc. E6—-20288 Filed 11-29-06; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1490]

Approval for Expanded Manufacturing
Authority (Manufacture/Refurbish
Toner Cartridges), Foreign-Trade
Subzone 77B, Brother Industries
(U.S.A)) Inc., Bartlett, TN

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the City of Memphis and
Shelby County (Tennessee), grantee of
Foreign-Trade Zone 77, has applied to
expand the scope of manufacturing
authority under zone procedures within
Subzone 77B, at the Brother Industries
(U.S.A.) Inc. (Brother) plant located in
Bartlett, Tennessee, to include
manufacturing/refurbishing toner
cartridges (FTZ Docket 58-2005, filed
11/17/2005);

Whereas, notice inviting public
comment has been given in the Federal
Register (70 FR 72292-72293, 12/2/
2005); and

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest;

Now, therefore, the Board hereby
approves the request for expanded
manufacturing authority related to
manufacturing/refurbishing toner
cartridges, as described in the
application and Federal Register notice,
subject to the FTZ Act and the Board’s
regulations, including Section 400.28,
and further subject to a restriction that
privileged foreign status (19 CFR Part
146.41) shall be elected on foreign
merchandise that falls under HTSUS
headings or subheadings 2821, 2823,
3901.20, all of Chapter 32, or where the
foreign merchandise in question is

described as a “pigment, pigment
preparation, masterbatch, plastic
concentrate, flush color, paint
dispersion, coloring preparation, or
colorant.”

Signed at Washington, DC, November 21,
2006.
David M. Spooner,
Assistant Secretary of Commerce for Import
Administration Alternate, Chairman Foreign-
Trade Zones Board.
Attest:
Andrew McGilvray,
Acting Executive Secretary.
[FR Doc. E6-20287 Filed 11-29-06; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[T-3-2006]

Foreign-Trade Zone 86—Tacoma, WA;
Temporary/Interim Manufacturing
Authority; Norvanco International Inc./
Panasonic Consumer Electronics Co.
(Kitting of Home Theater Systems);
Notice of Approval

On September 26, 2006, the Acting
Executive Secretary of the Foreign-
Trade Zones Board filed an application
submitted by the Port of Tacoma
(Washington), grantee of Foreign-Trade
Zone (FTZ) 86, requesting temporary/
interim manufacturing (T/IM) authority
for Norvanco International Inc.
(Norvanco) to process (kit) certain
imported components into home theater
systems on behalf of the company’s
client, Panasonic Consumer Electronics
Co., within Site 6 of FTZ 86, at
Norvanco’s facility located in Sumner,
Washington.

The application was processed in
accordance with T/IM procedures, as
authorized by FTZ Board Order 1347,
including notice in the Federal Register
inviting public comment (71 FR 58372,
10/3/06). The FTZ staff examiner
reviewed the application and
determined that it meets the criteria for
approval under T/IM procedures.
Pursuant to the authority delegated to
the FTZ Board Executive Secretary in
Board Order 1347, the application was
approved on a modified basis, effective
November 6, 2006, until November 6,
2008, subject to the FTZ Act and the
Board’s regulations, including Section
400.28. The pre-approval modification
to the application involved limiting the
requested T/IM inputs to merchandise
classifiable within HTSUS categories
8518.21 and 8518.22.



Federal Register/Vol. 71, No. 230/ Thursday, November 30, 2006 / Notices

69203

Dated: November 21, 2006.
Pierre V. Duy,
Acting Executive Secretary.
[FR Doc. E6—-20290 Filed 11-29-06; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 45-2006]

Foreign-Trade Zone 86—Tacoma, WA,
Request for Manufacturing, Authority
(Home Theater System Kits)

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Port of Tacoma
(Washington), grantee of Foreign-Trade
Zone (FTZ) 86, requesting authority on
behalf of Panasonic Consumer
Electronics Co. (PCEC) and its
warehouse/FTZ operator, Norvanco
International Inc. (Norvanco), for the
manufacture (kitting) of home theater
systems under FTZ procedures.
(Norvanco/PCEC has already been
approved for this activity through
November 2008 under FTZ temporary/
interim manufacturing procedures.) The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on November 8, 2006.

Norvanco operates a facility (100
employees) in Sumner, Washington,
within Site 6 of FTZ 86, that will be
used for the kitting of home theater
systems (HTSUS 8527.31). The finished
products would enter the United States
duty free. Imported components/inputs
that may be admitted under FTZ
procedures are subwoofers (HTSUS
8518.21) and speaker boxes (HTSUS
8518.22). Since submission of the
application to the FTZ Board, the
applicant has clarified that it is not
seeking authority for a third listed
input—packing materials—to be
admitted to the FTZ other than as
ancillary to the other listed components.
Duty rates on the two proposed
imported components are currently 4.9
percent ad valorem.

This application requests authority for
Norvanco to conduct the kitting activity
under FTZ procedures on behalf of
PCECG, which would allow the company
to choose the duty rate that applies to
the finished product for the foreign
components noted above. Norvanco/
PCEC also anticipates realizing logistical
savings. The application indicates that
the proposed kitting activity is currently
performed abroad and that FTZ-related
savings would enable the shifting of that

activity to Norvanco’s Washington
facility, thereby helping to improve the
facility’s international competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address listed below. The closing period
for their receipt is January 29, 2007.
Rebuttal comments in response to
material submitted during the forgoing
period may be submitted during the
subsequent 15-day period (to February
13, 2007).

A copy of the application and
accompanying exhibits will be available
for public inspection at each of the
following locations: The Seattle U.S.
Export Assistance Center, 2601 Fourth
Avenue, Suite 320, Seattle, WA 98121;
and Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
2814B, U.S. Department of Commerce,
1401 Constitution Avenue, NW.,
Washington, DC 20230.

Dated: November 21, 2006.
Pierre V. Duy,
Acting Executive Secretary.
[FR Doc. E6-20292 Filed 11-29-06; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
A-570-846

Brake Rotors From the People’s
Republic of China: Initiation of New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce

EFFECTIVE DATE: November 30, 2006.
SUMMARY: The Department of Commerce
(the “Department”) received a timely
request to conduct a new shipper review
of the antidumping duty order on brake
rotors from the People’s Republic of
China (“PRC”). In accordance with 19
CFR 351.214(d)(1), we are initiating a
review for Longkou Qizheng Auto Parts
Co., Ltd. (“Qizheng”).

FOR FURTHER INFORMATION CONTACT:
Frances Veith or Blanche Ziv, AD/CVD
Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-4295 and (202)
482-4207, respectively.

SUPPLEMENTARY INFORMATION: The
Department received a timely request
from Qizheng on October 31, 2006,
pursuant to section 751(a)(2)(B) of the
Tariff Act of 1930, as amended (“‘the
Act”), and in accordance with 19 CFR
351.214(c), for a new shipper review of
the antidumping duty order on brake
rotors from the PRC. See Notice of
Antidumping Duty Order: Brake Rotors
from the People’s Republic of China, 62
FR 18740 (April 17, 1997).

Pursuant to 19 CFR 351.214(b)(2)(i),
19 CFR 351.214(b)(2)(iii)(A), and 19 CFR
351.214(b)(2)(iii)(B), in its request for a
new shipper review, Qizheng certified
that as a producing exporter it did not
export brake rotors to the United States
during the period of investigation
(“POI”); that since the initiation of the
investigation it has never been affiliated
with any company that exported subject
merchandise to the United States during
the POI; and that its export activities
were not controlled by the central
government of the PRC.

In accordance with 19 CFR
351.214(b)(2)(iv), Qizheng submitted
documentation establishing the
following: (1) the date on which it first
shipped brake rotors for export to the
United States; (2) the volume of its first
shipment; and (3) the date of its first
sale to an unaffiliated customer in the
United States.

Initiation of New Shipper Review

In accordance with section
751(a)(2)(B) of the Act and 19 CFR
351.214(d)(1), and based on information
on the record, we find that Qizheng’s
request meets the initiation threshold
requirements and we are initiating a
new shipper review for shipments of
brake rotors produced and exported by
Qizheng. See Memorandum to the File
through Wendy J. Frankel, Director,
New Shipper Initiation Checklist, dated,
November 22, 2006. The Department
will conduct this new shipper review
according to the deadlines set forth in
section 751(a)(2)(B)(iv) of the Act.

Pursuant to 19 CFR
351.214(g)(1)(i)(B), the period of review
(“POR”) for a new shipper review,
normally initiated in the month
immediately following the semiannual
anniversary month, will be the six-
month period immediately preceding
the semiannual anniversary month.
Therefore, the POR for the new shipper
review of Qizheng will be April 1, 2006,
through September 30, 2006.

Pursuant to the Department’s
regulations, in cases involving non—
market economies, the Department
requires that a company seeking to
establish eligibility for an antidumping
duty rate separate from the country—
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wide rate provide evidence of de jure
and de facto absence of government
control over the company’s export
activities. Accordingly, we will issue a
questionnaire to Qizheng, including a
separate rate section. The review will
proceed if the responses provide
sufficient indication that Qizheng is not
subject to either de jure or de facto
government control with respect to its
exports of brake rotors. However, if
Qizheng does not demonstrate its
eligibility for a separate rate, the
company will be deemed not separate
from other companies that exported
during the POI, and the new shipper
review for Qizheng will be rescinded.
On August 17, 2006, the Pension
Protection Act of 2006 (H.R. 4) was
signed into law by Congress. Section
1632 of H.R. 4 temporarily suspends the
authority of the Department to instruct
U.S. Customs and Border Protection to
collect a bond or other security in lieu
of a cash deposit in new shipper
reviews. Therefore, the posting of a
bond or other security under section
751(a)(2)(B)(iii) of the Act in lieu of a

cash deposit is not available in this case.

Importers of brake rotors exported and
produced by Qizheng must continue to
post a cash deposit of estimated
antidumping duties on each entry of
subject merchandise (i.e., brake rotors)
at the PRC—wide entity rate of 43.32
percent.

Interested parties that need access to
proprietary information in this new
shipper review should submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are issued
in accordance with section 751(a)(2)(B)
of the Act and 19 CFR 351.214 and
351.221(c)(1) ().

Dated: November 22, 2006.

Susan H. Kuhbach

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E6-20256 Filed 11-29-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-848]

Helical Spring Lock Washers From the
People’s Republic of China: Notice of
Court Decision Not In Harmony With
Final Results of Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 25, 2006, the
United States Court of International
Trade (“Court”) sustained the final
remand determination made by the
Department of Commerce (“‘the
Department”) pursuant to the Court’s
remand of the final results of the
administrative review of Helical Spring
Lock Washers (“HSLWs”) from the
People’s Republic of China. See
Shakeproof Assembly Components
Division of IL Tool Works, Inc. v. United
States, Consol. Ct. 05-00404, Slip Op.
06—129 (Ct. Int’l Trade Aug. 25, 2006)
(“Shakeproof Assembly’’). This case
arises out of the Department’s October 1,
2002, through September 30, 2003,
administrative review final results. See
Certain Helical Spring Lock Washers
from the People’s Republic of China:
Final Results of Antidumping Duty
Administrative Review, 70 FR 28274
(May 17, 2005) (“Final Results”’). The
final judgment in this case was not in
harmony with the Department’s Final
Results.

EFFECTIVE DATE: September 4, 2006.

FOR FURTHER INFORMATION CONTACT:
Marin Weaver or Charles Riggle, AD/
CVD Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—2336 or (202) 482—
0650, respectively.

SUPPLEMENTARY INFORMATION:

In Shakeproof Assembly Components
v. United States, Slip Op. 05-163 (CIT,
Dec. 22, 2005), the Court remanded the
underlying results to the Department for
reconsideration of the methodology
employed to value plating services in
the calculation of the antidumping duty
rate for Hangzhou Spring Washer Co.,
Ltd. (“Hangzhou”).

On May 15, 2006, the Department
issued the draft results of
redetermination pursuant to remand to
Hangzhou and Shakeproof Assembly
Components Division of Illinois Tool
Works Inc. (“Shakeproof”) for comment.
On May 18, 2006, we received
comments on our draft redetermination
from both parties. On June 2, 2006, the
Department issued its final results of
redetermination pursuant to remand to
the Court. The remand redetermination
explained that the Department found
the Sudha Electroplaters price quote to
be the most reliable information on the
record with which to value zinc plating.
Moreover, based on the information on
the record, the Department found that
this quote should be applied to the
weight of the un-plated lock washers.
Thus, the Department recalculated the
antidumping duty margin for Hangzhou.

On August 25, 2006, the Court sustained
the final redetermination made by the
Department pursuant to the Court’s
remand of the final results of the
administrative review of HSLWs from
the People’s Republic of China. See
Shakeproof Assembly.

In its decision in Timken Co. v.
United States, 893 F. 2d 337, 341 (Fed.
Cir. 1990) (““Timken”), the United States
Court of Appeals for the Federal Circuit
held that, pursuant to section 516A(e) of
the Tariff Act of 1930, as amended (‘“the
Act”), the Department must publish a
notice of a court decision that is not “in
harmony”” with a Department
determination, and must suspend
liquidation of entries pending a
“conclusive” court decision. The
Court’s decision in Shakeproof
Assembly on August 25, 2006,
constitutes a final decision of that court
that is not in harmony with the
Department’s Final Results. This notice
is published in fulfillment of the
publication requirements of Timken.
Accordingly, the Department will
continue the suspension of liquidation
of the subject merchandise pending a
final and conclusive court decision. The
Court’s ruling has been appealed, and if
it is upheld by the Court of Appeals for
the Federal Circuit, the Department will
instruct U.S. Customs and Border
Protection to revise cash deposit rates
and liquidate relevant entries covering
the subject merchandise effective
September 4, 2006.

This notice is issued and published in

accordance with section 516A(c)(1) of the
Act.

Dated: November 17, 2006.
Stephen J. Claeys,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E6—20285 Filed 11-29-06; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF DEFENSE
Office of the Secretary of Defense

Meeting of the DoD Advisory Group on
Electron Devices

AGENCY: Department of Defense,
Advisory Group on Electron Devices.

ACTION: Notice.

SUMMARY: The DoD Advisory Group on
Electron Devices (AGED) announces a
closed session meeting.

DATES: The meeting will be held at
0900, Tuesday, December 5, 2006.
ADDRESSES: The meeting will be held at
ITS Noesis Business Unit, 4100 N.
Fairfax Drive, Suite 800, Arlington, VA
22203.
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FOR FURTHER INFORMATION CONTACT: Ms.
Vicki Schneider, ITS Noesis Business
Unit, 4100 N. Fairfax Drive, Suite 800,
Arlington, VA 22203, 703-741-0300.
SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide advice to the Under Secretary of
Defense for Acquisition, Technology
and Logistics to the Director of Defense
Research and Engineering (DDR&E), and
through the DDR&E to the Director,
Defense Advanced Research Projects
Agency and the Military Departments in
planning and managing an effective and
economical research and development
program in the area of electron devices.

The AGED meeting will be limited to
review of research and development
efforts in electronics and photonics with
a focus on benefits to national defense.
These reviews may form the basis for
research and development programs
initiated by the Military Departments
and Defense Agencies to be conducted
by industry, universities or in
government laboratories. The agenda for
this meeting will include programs on
molecular electronics, microelectronics,
electro-optics, and electronic materials.
Due to unforeseen circumstances, this
announcement does not give the
standard 15-day notification.

In accordance with Section 10(d) of
Pub. L. 92463, as amended, (5 U.S.C.
App. 2), it has been determined that this
Advisory Group meeting concerns
matters listed in 5 U.S.C. 552b(c)(1), and
that accordingly, this meeting will be
closed to the public.

Dated: November 21, 2006.
L.M. Bynum,

Alternate, OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 06—9465 Filed 11-29-06; 8:45 am)]
BILLING CODE 5001-06-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP05-357-005]

Cheniere Creole Trail Pipeline, L.P.;
Notice of Motion to Vacate Certificate
in Part

November 22, 2006.

Take notice that on November 16,
2006, Cheniere Creole Trail Pipeline,
L.P. (Creole Trail Pipeline), 717 Texas
Avenue, Suite 3100, Houston, Texas
77002, filed in Docket No. CP05-357—
005, a motion to vacate the certificate
authority granted on June 15, 2006, in
Docket Nos. CP05-357-000, et al., to
construct, own and operate one of the
lines, referred to as Line 2, of the

originally certificated 116.8-mile, dual
42-inch pipelines. Creole Trail Pipeline
explains that construction of a single 42-
inch pipeline, referred to as Line 1, is
sufficient for it to satisfy its
transportation service obligations.

The motion is on file with the
Commission and open for public
inspection. This motion is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or for TTY,
contact (202) 502—-8659.

Any questions regarding the
application should be directed to
Patricia Outtrim, Cheniere Creole Trail
Pipeline, L.P., 717 Texas Avenue, Suite
3100, Houston, Texas 77002, (713) 659—
1361 or Lisa Tonery, King & Spalding
LLP, 1185 Avenue of the Americas, New
York, NY 10036, (212) 556—2307.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
listed below, file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of this filing and all
subsequent filings made with the
Commission and must mail a copy of all
filing to the applicant and to every other
party in the proceeding. Only parties to
the proceeding can ask for court review
of Commission orders in the proceeding.

However, other persons do not have
to intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s

rules require that persons filing
comments in opposition to this project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project, or in support of or in opposition
to this project, should submit an
original and two copies of their
comments to the Secretary of the
Commission. Environmental
commenters will be placed on the
Commission’s environmental mailing
list, will receive copies of the
environmental documents, and will be
notified of meetings associated with the
Commission’s environmental review
process. Environmental commenters
will not be required to serve copies of
filed documents on all other parties.
The Commission’s rules require that
persons filing comments in opposition
to the project provide copies of their
protests only to the applicant. However,
the non-party commenters will not
receive copies of all documents filed by
other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the Internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.

Comment Date: December 4, 2006.

Magalie R. Salas,
Secretary.

[FR Doc. E6—-20258 Filed 11-29-06; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP05-357-004]

Cheniere Creole Trail Pipeline, L.P.;
Notice of Amendment

November 22, 2006.

Take notice that on November 16,
2006, Cheniere Creole Trail Pipeline,
L.P. (Creole Trail Pipeline), 717 Texas
Avenue, Suite 3100, Houston, Texas
77002, filed in Docket No. CP05-357—
004, an application to amend its
pending amendment application filed
on August 4, 2006, in Docket No. CP05—
357-003. Creole Trail Pipeline explains
that it was granted certificate
authorization on June 15, 2006, in
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Docket Nos. CP05-357-000, et al., to, in
part, construct 116.8-mile, dual 42-inch
pipelines, referred to as Line 1 and Line
2—Segments 2 and 3. In the pending
August 4, 2006 amendment application,
Creole Trail Pipeline requests
authorization to construct 18.1 miles of
42-inch pipeline, referred to as Segment
1, to interconnect the certificated 116.8-
mile dual pipelines to Cheniere Sabine
Pass Pipeline, L.P. On November 16,
2006, concurrently with the instant
filing, Creole Trail Pipeline submitted,
in Docket No. CP05-357-005, a motion
to vacate the certificate authorization
granted on June 15, 2006, to construct
Line 2. Herein, Creole Trail Pipeline
withdraws its pending request for
deferred rate and accounting treatment
and requests approval of revised initial
system-wide transportation rates to
reflect the effects of vacating its
authorization to construct Line 2.

The application is on file with the
Commission and open for public
inspection. This application is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, please contact
FERC Online Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Any questions regarding the
application should be directed to
Patricia Outtrim, Cheniere Creole Trail
Pipeline, L.P., 717 Texas Avenue, Suite
3100, Houston, Texas 77002, (713) 659—
1361 or Lisa Tonery, King & Spalding
LLP, 1185 Avenue of the Americas, New
York, NY 10036, (212) 556—2307.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
listed below, file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of this filing and all
subsequent filings made with the
Commission and must mail a copy of all

filing to the applicant and to every other
party in the proceeding. Only parties to
the proceeding can ask for court review
of Commission orders in the proceeding.

However, other persons do not have
to intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to this project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project, or in support of or in opposition
to this project, should submit an
original and two copies of their
comments to the Secretary of the
Commission. Environmental
commenters will be placed on the
Commission’s environmental mailing
list, will receive copies of the
environmental documents, and will be
notified of meetings associated with the
Commission’s environmental review
process. Environmental commenters
will not be required to serve copies of
filed documents on all other parties.
The Commission’s rules require that
persons filing comments in opposition
to the project provide copies of their
protests only to the applicant. However,
the non-party commenters will not
receive copies of all documents filed by
other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the Internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.

Comment Date: December 13, 2006.

Magalie R. Salas,

Secretary.

[FR Doc. E6-20262 Filed 11-29-06; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. NJO7-1-000]

East Kentucky Power Cooperative;
Notice of Filing

November 22, 2006.

Take notice that on November 14,
2006, East Kentucky Power Cooperative,
Inc. filed amendments to its Open
Access Transmission Tariff, pursuant to
18 CFR 35.28(e) (2006) and Rule 207 of
the Rules of Practice and Procedure of
the Federal Energy Regulatory
Commission, 18 CFR 385.207(a)(2)
(20086).

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on December 12, 2006.

Magalie R. Salas,

Secretary.

[FR Doc. E6—20260 Filed 11-29-06; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER06—1094-002]

Midwest Independent Transmission
System Operator, Inc.; Notice of
Supplemental Request for Waiver

November 22, 2006.

Take notice that on July 24, 2006, the
Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
filed a request to amend its June 1, 2006
request for waiver of standards for
business practices. In addition, on
November 3, 2006, Midwest ISO, filed
an Affidavit of James F. Pewarski in
further support of the waiver request.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all the parties in this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on December 4, 2006.

Magalie R. Salas,

Secretary.

[FR Doc. E6—20259 Filed 11-29-06; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM05-30-000]

Rules Concerning Certification of
Electronic Reliability Organization; and
Procedures for the Establishment,
Approval and Enforcement of Electric
Reliability Standards; Notice of
Availability of Filing

November 22, 2006.

Take notice that, on November 21,
2006, the Commission received the
2006/2007 Winter Assessment prepared
by the North American Electric
Reliability Council (NERC).

Section 39.11 of the Commission’s
regulations provides that the Electric
Reliability Organization (ERO) shall
conduct assessments of, among other
things, the adequacy of the Bulk-Power
System in North America and report its
findings to the Commission, the
Secretary of Energy, each Regional
Entity, and each Regional Advisory
Body annually or more frequently if so
ordered by the Commission. According
to NERC, the 2006/2007 Winter
Assessment is the second assessment
filed by NERC in its capacity as the
ERO.

This assessment is filed under Docket
No. RM05-30-000 and is accessible on-
line at http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room. For assistance with
any FERC Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E6-20257 Filed 11-29-06; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL07-17-000, QF86—-36—003]

PowerSmith Cogeneration Project
Limited Partnership; Notice of Filing

November 22, 2006.

Take notice that on November 16,
2006, PowerSmith Cogeneration Project
Limited Partnership filed a request for a
limited waiver of the operating
standards, pursuant to 18 CFR
292.205(a)(2), and efficiency standards,
pursuant to 18 CFR 292.205(a)(1), for a
topping-cycle cogeneration facility

located in Oklahoma City, Oklahoma,
for calendar years 2007 and 2008.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all the parties in this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on December 18, 2006.

Magalie R. Salas,

Secretary.

[FR Doc. E6-20261 Filed 11-29-06; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings # 1

November 22, 2006.

Take notice that the Commission
received the following electric rate
filings.

Docket Numbers: ER04—441-014;
ER04-445-019; ER04-443-015; ER04—
435-022.

Applicants: California Independent
System Operator Corporation.
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Description: California Independent
System Operator Corporation submits
its Substitute Second Revised Sheet
1077 to its FERC Electric Tariff, Third
Replacement Volume 2.

Filed Date: 11/16/2006.

Accession Number: 20061121-0227.

Comment Date: 5 p.m. Eastern Time
on Thursday, December 7, 2006.

Docket Numbers: ER06—-192—-002.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits an errata to its 10/25/06 filing
of Order 2006 Amended Compliance
filing.

Filed Date: 11/17/2006.

Accession Number: 20061121-0228.

Comment Date: 5 p.m. Eastern Time
on Friday, December 8, 2006.

Docket Numbers: ER06—1118-003;
ER99-4463-007; ER06-1291-001.

Applicants: NE Energy Management,
LLC; NE Hydro Generating Company;
Mt. Tom Generating Company LLC.

Description: NE Energy Management,
LLC et al submits a notice in change in
status re the market-based rate authority
to each subsidiary.

Filed Date: 11/16/2006.

Accession Number: 20061121-0226.

Comment Date: 5 p.m. Eastern Time
on Thursday, December 7, 2006.

Docket Numbers: ER07-131-001;
ER07-132-001; ER07-133-001.

Applicants: CalPeak Power-El Cajon
LLC; CalPeak Power-Border, LLC;
CalPeak Power-Enterprise, LLC.

Description: CalPeak Power-El Cajon,
LLC et al submit tariff sheets that
correctly reflect a 2007 Contract Year re
Must-Run Service Agreements with the
California Independent System Operator
Corporation.

Filed Date: 11/17/2006.

Accession Number: 20061121-0229.

Comment Date: 5 p.m. Eastern Time
on Friday, December 8, 2006.

Docket Numbers: ER07-231-000.

Applicants: PJM Interconnection,
LLC; New York Independent System
Operator, Inc.; ISO New England Inc.

Description: PJM Interconnection,
LLC et al submit Procedure to Protect
for the Loss of Phase II Imports Report.

Filed Date: 11/16/2006.

Accession Number: 20061121-0230.

Comment Date: 5 p.m. Eastern Time
on Thursday, December 7, 2006.

Docket Numbers: ER07-232-000.

Applicants: Aragonne Wind LLC.

Description: Aragonne Wind LLC
submits an Application for Order
accepting Market-based Rate Tariff,
Granting Authorizations and Blanket
Authority and Waiving Certain
Requirements.

Filed Date: 11/17/2006.

Accession Number: 20061121-0225.

Comment Date: 5 p.m. Eastern Time
on Friday, December 8, 2006.

Docket Numbers: ER07—-233-000.

Applicants: Occidental Power
Services, Inc.

Description: Occidental Power
Services, Inc submits revised sheets of
its Rate Schedule No. 1.

Filed Date: 11/17/2006.

Accession Number: 20061121-0272.

Comment Date: 5 p.m. Eastern Time
on Friday, December 8, 2006.

Docket Numbers: ER07-234-000.

Applicants: American Transmission
Company LLC

Description: American Transmission
Company, LLC submits an executed
Distribution-Transmission
Interconnection Agreement with
Evansville Water & Light.

Filed Date: 11/17/2006.

Accession Number: 20061121-0270.

Comment Date: 5 p.m. Eastern Time
on Friday, December 8, 2006.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St. NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E6—20263 Filed 11-29-06; 8:45 am]
BILLING CODE 6717-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
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Governors not later than December 26,
2006.

A. Federal Reserve Bank of
Philadelphia (Michael E. Collins, Senior
Vice President) 100 North 6th Street,
Philadelphia, Pennsylvania 19105-1521:

1. EHPW Acquisition Company,
Harrisburg, Pennsylvania; to become a
bank holding company by merging with
Vartan Financial Corporation,
Harrisburg, Pennsylvania, and thereby
acquireVartan National Bank,
Harrisburg, Pennsylvania.

B. Federal Reserve Bank of Kansas
City (Donna J. Ward, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Investment Opts, LLC, Wray,
Colorado; to become a bank holding
company by acquiring 60 percent of the
voting shares of FarmBank Holding,
Inc., and thereby acquire First
FarmBank, both in Greeley, Colorado (in
organization). In connection with this
proposal FarmBank Holding, Inc. has
applied to become a bank holding
company by acquiring 100 percent of
the voting shares of First FarmBank,
both of Greeley, Colorado (in
organization).

Board of Governors of the Federal Reserve
System, November 27, 2006.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. E6—-20283 Filed 11-29-06; 8:45 am]|
BILLING CODE 6210-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Federal Financial Participation in State
Assistance Expenditures; Federal
Matching Shares for Medicaid, the
State Children’s Health Insurance
Program, and Aid to Needy Aged,
Blind, or Disabled Persons for October
1, 2007 Through September 30, 2008

AGENCY: Office of the Secretary, HHS.
ACTION: Notice.

SUMMARY: The Federal Medical
Assistance Percentages and Enhanced
Federal Medical Assistance Percentages
for Fiscal Year 2008 have been
calculated pursuant to the Social
Security Act (the Act). These
percentages will be effective from
October 1, 2007 through September 30,
2008. This notice announces the
calculated “Federal Medical Assistance
Percentages” and ‘“Enhanced Federal
Medical Assistance Percentages” that
we will use in determining the amount
of Federal matching for State medical
assistance (Medicaid) and State

Children’s Health Insurance Program
(SCHIP) expenditures, and Temporary
Assistance for Needy Families (TANF)
Contingency Funds, the federal share of
Child Support Enforcement collections,
Child Care Mandatory and Matching
Funds of the Child Care and
Development Fund, Foster Care Title
IV-E Maintenance payments, and
Adoption Assistance payments.

The table gives figures for each of the
50 States, the District of Columbia,
Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the
Commonwealth of the Northern Mariana
Islands. Programs under title XIX of the
Act exist in each jurisdiction; programs
under titles I, X, and XIV operate only
in Guam and the Virgin Islands; while
a program under title XVI (Aid to the
Aged, Blind, or Disabled) operates only
in Puerto Rico. Programs under title XXI
began operating in fiscal year 1998. The
percentages in this notice apply to State
expenditures for most medical services
and medical insurance services, and
assistance payments for certain social
services. The statute provides separately
for Federal matching of administrative
costs.

Sections 1905(b) and 1101(a)(8)(B) of
the Act require the Secretary of Health
and Human Services to publish the
Federal Medical Assistance Percentages
each year. The Secretary is to calculate
the percentages, using formulas in
sections 1905(b) and 1101(a)(8)(B), from
the Department of Commerce’s statistics
of average income per person in each
State and for the Nation as a whole. The
percentages are within the upper and
lower limits given in section 1905(b) of
the Act. The percentages to be applied
to the District of Columbia, Puerto Rico,
the Virgin Islands, Guam, American
Samoa, and the Northern Mariana
Islands are specified in statute, and thus
are not based on the statutory formula
that determines the percentages for the
50 states.

The “Federal Medical Assistance
Percentages” are for Medicaid. Section
1905(b) of the Act specifies the formula
for calculating Federal Medical
Assistance Percentages as follows:

“Federal medical assistance percentage”
for any State shall be 100 per centum less the
State percentage; and the State percentage
shall be that percentage which bears the same
ratio to 45 per centum as the square of the
per capita income of such State bears to the
square of the per capita income of the
continental United States (including Alaska)
and Hawaii; except that (1) the Federal
medical assistance percentage shall in no
case be less than 50 per centum or more than
83 per centum, (2) the Federal medical
assistance percentage for Puerto Rico, the
Virgin Islands, Guam, the Northern Mariana

Islands, and American Samoa shall be 50 per
centum.

Section 4725 of the Balanced Budget
Act of 1997 amended section 1905(b) to
provide that the Federal Medical
Assistance Percentage for the District of
Columbia for purposes of titles XIX and
for the purpose of calculating the
enhanced FMAP under title XXI shall be
70 percent. For the District of Columbia,
we note under the table of Federal
Medical Assistance Percentages the rate
that applies in certain other programs
calculated using the formula otherwise
applicable, and the rate that applies in
certain other programs pursuant to
section 1118 of the Social Security Act.

Section 2105(b) of the Act specifies
the formula for calculating the
Enhanced Federal Medical Assistance
Percentages as follows:

The “enhanced FMAP”, for a State for a
fiscal year, is equal to the Federal medical
assistance percentage (as defined in the first
sentence of section 1905(b)) for the State
increased by a number of percentage points
equal to 30 percent of the number of
percentage points by which (1) such Federal
medical assistance percentage for the State, is
less than (2) 100 percent; but in no case shall
the enhanced FMAP for a State exceed 85
percent.

The “Enhanced Federal Medical
Assistance Percentages” are for use in
the State Children’s Health Insurance
Program under Title XXI, and in the
Medicaid program for certain children
for expenditures for medical assistance
described in sections 1905(u)(2) and
1905(u)(3) of the Act. There is no
specific requirement to publish the
Enhanced Federal Medical Assistance
Percentages. We include them in this
notice for the convenience of the States.

These percentages are being
announced today to provide States with
advance notice of Fiscal Year 2008
changes in their FMAP percentages and
to allow States to make any necessary
preparations. However, these
percentages may change for Titles XIX
and XXI of the Social Security Act,
pending comments received on the
implementation of Section 6053 (b) of
the Deficit Reduction Act (DRA) of
2005, Public Law 109-171. Section 6053
(b) relates to any state(s) affected by an
influx of a significant number of
evacuees as a result of Hurricane
Katrina as of October 1, 2005. HHS
plans to soon release a notice and seek
comments on proposed adjustments to
the FMAP percentages based on Section
6053 (b). The final percentages may
change from those in this notice for
affected states pending receipt and
review of those comments.

EFFECTIVE DATES: The percentages listed
will be effective for each of the four (4)
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quarter-year periods in the period Room 447D—Hubert H. Humphrey
beginning October 1, 2007 and ending Building, 200 Independence Avenue,
September 30, 2008. SW., Washington, DC 20201, (202) 690—
FOR FURTHER INFORMATION CONTACT: 6870.

Thomas Musco or Robert Stewart, Office
of Health Policy, Office of the Assistant
Secretary for Planning and Evaluation,

(Catalog of Federal Domestic Assistance
Program Nos. 93.778: Medical Assistance

Program; 93.767: State Children’s Health
Insurance Program)

Dated: October 18, 2006.
Michael O. Leavitt,
Secretary of Health and Human Services.

FEDERAL MEDICAL ASSISTANCE PERCENTAGES AND ENHANCED FEDERAL MEDICAL ASSISTANCE PERCENTAGES
[Effective October 1, 2007-September 30, 2008 (Fiscal Year 2008)***]

Federal medical

Enhanced federal

State assistance medical assistance
percentages percentages
= o Y= Lo = USSP 67.62 77.33
Alaska ......ccccecveeenns 52.48 66.74
American Samoa* ... 50.00 65.00
Arizona .......cccceuueee.... 66.20 76.34
Arkansas ..... 72.94 81.06
California ..... 50.00 65.00
Colorado ........ 50.00 65.00
Connecticut .... 50.00 65.00
Delaware ..........cccuueee. 50.00 65.00
District of Columbia ** 70.00 79.00
[ To T T F= SRS 56.83 69.78
(7Yoo - RSP RTRRPPRNt 63.10 7417
Guam* 50.00 65.00
Hawaii ... 56.50 69.55
o = 0 T S 69.87 78.91
lllinois 50.00 65.00
Indiana .. 62.69 73.88
lowa ...... 61.73 73.21
LT T T T TP U PRSPPI 59.43 71.60
KBINEUCKY .ttt ettt e et e bt e et e e she e e beesb e e eabeesaeeeaseeesbeenbeeaneeenneesnteenbeennnas 69.78 78.85
Louisiana ..... 72.47 80.73
Maine .......... 63.31 74.32
Maryland ........ 50.00 65.00
Massachusetts 50.00 65.00
Michigan ......... 58.10 70.67
Minnesota ... 50.00 65.00
Mississippi ... 76.29 83.40
Missouri ....... 62.42 73.69
Montana ...... 68.53 77.97
Nebraska ..... 58.02 70.61
Nevada .............. 52.64 66.85
New Hampshire . 50.00 65.00
New Jersey ........ 50.00 65.00
New Mexico ... 71.04 79.73
New York ....... 50.00 65.00
North Carolina 64.05 74.84
North Dakota ..........cccceveeeennn. 63.75 74.63
Northern Mariana Islands * ... 50.00 65.00
Ohio ..eeenes 60.79 72.55
Oklahoma .... 67.10 76.97
Oregon ........... 60.86 72.60
Pennsylvania .. 54.08 67.86
Puerto Rico* .. 50.00 65.00
Rhode Island ...... 52.51 66.76
South Carolina ... 69.79 78.85
South Dakota ..... 60.03 72.02
Tennessee ..... 63.71 74.60
Texas .......... 60.53 72.37
Utah ........ 71.63 80.14
Vermont ......... 59.03 71.32
Virgin Islands ™ ... 50.00 65.00
Virginia ........... 50.00 65.00
Washington ... 51.52 66.06
West Virginia .. 74.25 81.98
Wisconsin ... 57.62 70.33
WWYOMING e b e e s e bbb a e e 50.00 65.00

*For purposes of section 1118 of the Social Security Act, the percentage used under titles I, X, XIV, and XVI will be 75 per centum.
**The values for the District of Columbia in the table were set for the state plan under titles XIX and XXI and for capitation payments and DSH
allotments under those titles. For other purposes, including programs remaining in Title IV of the Act, the percentage for DC is 50.00.
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***These percentages may change for some states pending comments received on implementation of Section 6053 (b) of the Deficit Reduc-

tion Act.

[FR Doc. E6-20264 Filed 11-29-06; 8:45 am]
BILLING CODE 4150-24-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Statement of Organization, Functions,
and Delegations of Authority

Part C (Centers for Disease Control
and Prevention) of the Statement of
Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (45 FR 67772—-76, dated
October 14, 1980, and corrected at 45 FR
69296, October 20 1980, as amended
most recently at 17 FR 50065, dated
August 24, 2006) is amended to reflect
the title change for the Division of
Hereditary Blood Disorders, National
Center on Birth Defects and
Developmental Disabilities,
Coordinating Center for Health
Promotion, Centers for Disease Control
and Prevention.

Section C-B, Organization and
Functions, is hereby amended as
follows:

Delete in its entirety the title for the
Division of Hereditary Blood Disorders
(CUBD), and insert the Division of Blood
Disorders (CUBD).

Dated: November 15, 2006.
William H. Gimson,

Chief Operating Officer, Centers for Disease
Control and Prevention (CDC).

[FR Doc. 06-9472 Filed 11-29-06; 8:45 am]|
BILLING CODE 4160-18-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Blood Products Advisory Committee;
Notice of Meeting

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

This notice announces a forthcoming
meeting of a public advisory committee
of the Food and Drug Administration
(FDA). The meeting will be open to the
public.

Name of Committee: Blood Products
Advisory Committee.

General Function of the Committee:
To provide advice and

recommendations to the agency on
FDA'’s regulatory issues.

Date and Time: The meeting will be
held on December 14, 2006, from 8 a.m.
to 6 p.m.

Location: Crown Plaza Silver Spring,
8777 Georgia Ave, Silver Spring, MD.
The hotel telephone number is 301-
589-0800.

Contact Person: Donald W. Jehn, or
Pearline K. Muckelvene, Center for
Biologics Evaluation and Research
(HFM-71), Food and Drug
Administration, 1401 Rockville Pike,
Rockville, MD 20852, 301-827-0314, or
FDA Advisory Committee Information
Line, 1-800-741-8138 (301-443-0572
in the Washington, DC area), code
3014519516. Please call the Information
Line for up-to-date information on this
meeting.

Agenda: On December 14, 2006, the
committee will hear an update summary
of the October 11, 2006, Public Hearing
on Emergency Research. The committee
will then discuss pre-clinical and
clinical studies of the hemoglobin-based
oxygen carrier, bovine polymerized
hemoglobin (HBOC-201). In addition,
the committee will discuss an
emergency research study of HBOC-
201, proposed by the Naval Medical
Research Center. FDA intends to make
background material available to the
public no later than one business day
before the meeting. If FDA is unable to
post the background material on its Web
site prior to the meeting, the background
material will be made publicly available
at the location of the advisory
committee meeting, and the background
material will be posted on FDA’s Web
site after the meeting. Background
material is available at http://
www.fda.gov/ohrms/dockets/ac/
acmenu.htm, click on the year 2006 and
scroll down to the appropriate advisory
committee link.

Procedure: Interested persons may
present data, information, or views,
orally or in writing, on issues pending
before the committee. Written
submissions may be made to the contact
person on or before December 11, 2006.
Oral presentations from the public will
be scheduled between approximately
1:15 p.m. and 2:15 p.m. Those desiring
to make formal oral presentations
should notify the contact person and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
requested to make their presentation on

or before December 6, 2006. Time
allotted for each presentation may be
limited. If the number of registrants
requesting to speak is greater than can
be reasonably accommodated during the
scheduled open public session, FDA
may conduct a lottery to determine the
speakers for the scheduled open public
hearing session. The contact person will
notify interested persons regarding their
request to speak by December 7, 2006.

Persons attending FDA’s advisory
committee meetings are advised that the
agency is not responsible for providing
access to electrical outlets.

FDA welcomes the attendance of the
public at its advisory committee
meetings and will make every effort to
accommodate persons with physical
disabilities or special needs. If you
require special accommodations due to
a disability, please contact Donald W.
Jehn or Pearline K. Muckelvene at least
7 days in advance of the meeting.

FDA regrets that it was unable to
publish this notice 15 days prior to the
December 14, 2006, Blood Products
Advisory Committee meeting. Because
the agency believes there is some
urgency to bring this issue to public
discussion and qualified members of the
Blood Products Advisory Committee
were available at this time, the
Commissioner of Food and Drugs
concluded that it was in the public
interest to hold this meeting even if
there was not sufficient time for the
customary 15-day public notice.

Notice of this meeting is given under
the Federal Advisory Committee Act (5
U.S.C. app. 2).

Dated: November 22, 2006.
Randall W. Lutter,

Associate Commissioner for Policy and
Planning.

[FR Doc. E6-20265 Filed 11-29-06; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Cancer Institute; Notice of
Closed Meetings

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meetings.

The meetings will be closed to the
public in accordance with the
provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,
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as amended. The grant applications and
the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the grant
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Name of Committee: National Cancer
Institute Special Emphasis Panel;
Development and Discovery.

Date: February 7-9, 2007.

Time:5 p.m. to 5 p.m.

Agenda: To review and evaluate grant
applications.

Place: Double Tree Rockville, 1750
Rockville Pike, Rockville, MD 20852.

Contact Person: Peter J. Wirth, PhD,
Scientific Review Administrator, Research
Programs Review Branch, Division of
Extramural Activities, National Cancer
Institute, 6116 Executive Boulevard, Room
8131, Bethesda, MD 20892-8328. 301-496—
7565. pw2q@nih.gov.

Name of Committee: National Cancer
Institute Special Emphasis Panel; SPORE II.

Date: February 13—15, 2007.

Time: 8 am. to 5 p.m.

Agenda: To review and evaluate grant
applications.

Place: Hyatt Regency Bethesda, One
Bethesda Metro Center, 7400 Wisconsin
Avenue, Bethesda, MD 20814.

Contact Person: Caron Lyman, Scientific
Review Administrator, Division of
Extramural Activities, National Cancer
Institute, National Institutes of Health, 6116
Executive Blvd, Room 8119, Bethesda, MD
20892-8328. 301-451-4761.
lymanc@mail.nih.gov.

(Catalogue of Federal Domestic Assistance
Program Nos. 93.392, Cancer Construction;
93.393, Cancer Cause and Prevention
Research; 93.394, Cancer Detection and
Diagnosis Research; 93.395, Cancer
Treatment Research; 93.396, Cancer Biology
Research; 93.397, Cancer Centers Support;
93.398, Cancer Research Manpower; 93.399,
Cancer Control, National Institutes of Health,
HHS)

Dated: November 20, 2006.
David Clary,
Acting Director, Office of Federal Advisory
Committee Policy.
[FR Doc. 06—9469 Filed 11-29-06; 8:45 am)]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Institute of Neurological
Disorders and Stroke; Notice of Closed
Meeting

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meeting.

The meeting will be closed to the
public in accordance with the
provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,
as amended. The contract proposals and
the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the contract
proposals, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Name of Committee: National Institute of
Neurological Disorders and Stroke Special
Emphasis Panel; GENSAT Review.

Date: November 29, 2006.

Time: 1 p.m. to 3 p.m.

Agenda: To review and evaluate contract
proposals.

Place: National Institutes of Health,
Neuroscience Center, 6001 Executive
Boulevard, Rockville, MD 20852 (Telephone
Conference Call).

Contact Person: Phillip F. Wiethorn,
Scientific Review Administrator, DHHS/NIH/
NINDS/DER/SRB, 6001 Executive Boulevard,
MSC 9529, Neuroscience Center, Room 3203,
Bethesda, MD 20892-9529. (301) 496-5388.
wiethorp@ninds.nih.gov.

This notice is being published less than 15
days prior to the meeting due to the timing
limitations imposed by the review and
funding cycle.

(Catalogue of Federal Domestic Assistance
Program Nos. 93.853, Clinical Research
Related to Neurological Disorders; 93.854,
Biological Basis Research in the
Neurosciences, National Institutes of Health,
HHS)

Dated: November 20, 2006.
David Clary,

Acting Director, Office of Federal Advisory
Committee Policy.

[FR Doc. 06—9466 Filed 11-29-06; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Institute of General Medical
Sciences; Notice of Closed Meeting

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meeting.

The meeting will be closed to the
public in accordance with the
provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,
as amended. The grant applications and
the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the grant

applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Name of Committee: National Institute of
General Medical Sciences Emphasis Panel;
Minority Biomedical Research Support
SCORE and RISE.

Date: December 1, 2006.

Time: 9:30 a.m. to 12 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institutes of Health,
Natcher Building, 45 Center Drive, Room
3AN-12, Bethesda, MD 20892
(Telephone Conference Call).

Contact Person: Helen R. Sunshine, PhD,
Chief, Office of Scientific Review, National
Institute of General Medical Sciences,
National Institutes of Health, Natcher
Building, Room 3AN12F, Bethesda, MD
20892. 301-594-2881.
sunshinh@nigms.nih.gov.

This notice is being published less than 15
days prior to the meeting due to the timing
limitations imposed by the review and
funding cycle.

(Catalogue of Federal Domestic Assistance
Program Nos. 93.375, Minority Biomedical
Research Support; 93.821, Cell Biology and
Biophysics Research; 93.859, Pharmacology,
Physiology, and Biological Chemistry
Research; 93.862, Genetics and
Developmental Biology Research; 93.88,
Minority Access to Research Careers; 93.96,
Special Minority Initiatives, National
Institutes of Health, HHS)

Dated: November 20, 2006.
David Clary,

Acting Director, Office of Federal Advisory
Committee Policy.

[FR Doc. 06-9467 Filed 11-29-06; 8:45 am]|
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Institute of Child Health and
Human Development; Notice of Closed
Meeting

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meeting.

The meeting will be closed to the
public in accordance with the
provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,
as amended. The contract proposals and
the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the contract
proposals, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.
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Name of Committee: National Institute of
Child Health and Human Development
Special Emphasis Panel; Health Behavior in
School-Aged Children (HBSC) Study—US.

Date: December 1, 2006.

Time: 12 p.m. to 1 p.m.

Agenda: To review and evaluate contract
proposals.

Place: National Institutes of Health, 6100
Executive Boulevard, Room 5B01, Rockville,
MD 20852 (Telephone Conference Call).

Contact Person: Hameed Khan, PhD,
Scientific Review Administrator, Division of
Scientific Review, National Institute of Child
Health and Human Development, NIH, 6100
Executive Blvd., Room 5B01, Bethesda, MD
20892. (301) 435—-6902. khanh@mail.nih.gov.

This notice is being published less than 15
days prior to the meeting due to the timing
limitations imposed by the review and
funding cycle.

(Catalogue of Federal Domestic Assistance
Program Nos. 93.864, Population Research;
93.865, Research for Mothers and Children;
93.929, Center for Medical Rehabilitation
Research; 93.209, Contraception and
Infertility Loan Repayment Program, National
Institutes of Health, HHS)

Dated: November 20, 2006.
David Clary,

Acting Director, Office of Federal Advisory
Committee Policy.

[FR Doc. 06—9468 Filed 11-29-06; 8:45 am)]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Institute on Aging; Notice of
Closed Meetings

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meetings.

The meeting will be closed to the
public in accordance with the
provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,
as amended. The grant applications and
the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the grant
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy

Name of Committee: National Institute on
Aging Special Emphasis Panel; Gene Delivery
for Alzhiemer Disease.

Date: December 1, 2006.

Time: 11 a.m. to 12 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institute on Aging,
Gateway Building, 7201 Wisconsin Avenue,
2C212, Bethesda, MD 20814. (Telephone
Conference Call).

Contact Person: Ramesh Vemuri, PhD,
Scientific Review Office, National Institute
on Aging, National Institutes of Health, 7201
Wisconsin Avenue, Suite 2C-212, Bethesda,
MD 20892. 301-402-7700. rv23r@nih.gov.

This notice is being published less than 15
days prior to the meeting due to the urgent
need to meet timing limitations imposed by
the intramural research review cycle.

Name of Committee: National Institute on
Aging Special Emphasis Panel; Cognition and
Hippocampal Aging.

Date: December 6, 2006.

Time: 2 p.m. to 5 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institute on Aging, 7201
Wisconsin Avenue, Bethesda, MD 20814
(Telephone Conference Call).

Contact Person: William Cruce, PhD,
Health Scientist Administrator, Scientific
Review Office, National Institute on Aging,
National Institutes of Health, Room 2C212,
7201 Wisconsin Avenue, Bethesda, MD
20814. 301-402-7704. crucew@nia.nih.gov.

This notice is being published less than 15
days prior to the meeting due to the urgent
need to meet timing limitations imposed by
the intramural research review cycle.

Name of Committee: National Institute on
Aging Special Emphasis Panel; Alzheimer
Pathogenesis.

Date: December 7, 2006.

Time: 3 p.m. to 6 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institute on Aging,
Gateway Building, 7201 Wisconsin Avenue,
Bethesda, MD 20814 (Telephone Conference
Call).

Contact Person: William Cruce, PhD,
Health Scientist Administrator, Scientific
Review Office, National Institute on Aging,
National Institutes of Health, Room 2C212,
7201 Wisconsin Avenue, Bethesda, MD
20814. 301-402-7704. crucew@nia.nih.gov.

This notice is being published less than 15
days prior to the meeting due to the urgent
need to meet timing limitations imposed by
the intramural research review cycle.
(Catalogue of Federal Domestic Assistance
Program Nos. 93.866, Aging Research,
National Institutes of Health, HHS)

Dated: November 20, 2006.
David Clary,

Acting Director, Office of Federal Advisory
Committee Policy.

[FR Doc. 06—-9470 Filed 11-29-06; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF HOMELAND
SECURITY

[USCG-2006-26267]

Double Hull Standards for Vessels
Carrying Oil in Bulk; U.S. Position on
International Standards for Tank
Vessel Design

AGENCY: Coast Guard, DHS.
ACTION: Notice.

SUMMARY: This notice is to inform the
public that on January 25, 2005, the U.S.
Embassy in London deposited a
declaration with the International
Maritime Organization stating that the
express approval of the U.S.
Government will be necessary before
Regulations 19, 20, and 21 of the revised
Annex I of the International Convention
for the Prevention of Pollution from
Ships (MARPOL 73/78) would enter
into force for the U.S.

FOR FURTHER INFORMATION CONTACT: For
information concerning this notice,
contact Mr. David A. Du Pont, Project
Manager, Office of Standards Evaluation
and Development, Project Development
Division (CG-3PSR-2), telephone 202—
372—1497 or via e-mail at
David.A.DuPont@uscg.mil. If you have
questions on viewing material to the
DOT Docket Management Facility
docket, call Ms. Renee V. Wright,
Program Manager, Docket Operations,
telephone 202-493-0402.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2006-26267 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

SUPPLEMENTARY INFORMATION: The
International Convention for the
Prevention of Pollution from Ships
(MARPOL 73/78), implemented by the
Act to Prevent Pollution from Ships at
33 U.S.C. 1901 et seq., is the primary
international agreement aimed at
reducing pollution of the marine
environment from a variety of vessel-
generated sources. Annex I to MARPOL
73/78, “Regulations for the Prevention
of Pollution by Oil,” contains provisions
intended to reduce both intentional and
accidental discharges of oil. The entire
annex was revised by adoption of
Resolution MEPC.117(52) on October
15, 2004. Revised Annex I will enter
into force on January 1, 2007. Three of
the revised Annex I regulations are the
focus of this notice.

e Regulation 19 of revised Annex I,
“Double hull and double bottom
requirements for oil tankers delivered
on or after 6 July 1996,” establishes
design requirements for double hull oil
tank vessels delivered on or after July 6,
1996.

e Regulation 20 of revised Annex I,
“Double hull and double bottom
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requirements for oil tankers delivered
before 6 July 1996,” establishes design
requirements for double hull oil tank
vessels delivered before July 6, 1996.

e Regulation 21 of revised Annex I,
“Prevention of oil pollution from oil
tankers carrying heavy grade oil as
cargo,” bans the carriage of heavy grade
oil in certain single hull tank vessels.

Through its January 25, 2005

declaration, which is available in the
docket, the U.S. advised the IMO that
the express approval of the U.S. will be
necessary before these amendments will
be applied in place of existing U.S. law.
As aresult, the U.S. has reaffirmed with
the IMO that the Oil Pollution Act of

1990 (OPA 90) continues to be the

national governing design standard for
tank vessels operating in U.S. waters.

This January 25, 2005, declaration is
fully consistent with prior actions by
the U.S. in this area. In each of the three
past instances, the U.S. deposited an
instrument with IMO and published a
notice in the Federal Register. Details of
these past notices are found in the table
below.

Notice title

Docket number,
federal
register cite, date of
publication

Notice summary

Double Hull Standards for Vessels Carrying Oil in Bulk;
U.S. Position on International Standards for Tank Ves-

sel Design.

Double Hull Standards for Vessels Carrying Oil in Bulk;
U.S. Position on the Amendment of International
Standards for the Phase-Out of Existing Single Hull

Tank Vessels.

U.S. Position on Amendments to MARPOL 73/78 Re-
garding the Phase-Out of Existing Single Hull Tank

Vessels.

CGD 90-051; 58 FR
39087; July 21, 1993.

USCG-2002-10298; 67 FR
7443; February 19, 2002.

USCG—-2004-18656; 69 FR
46172; August 2, 2004.

International standards for new and existing tank vessel
designs were developed and adopted by the Inter-
national Maritime Organization (IMO) in March 1992.
The U.S. has taken the position with IMO that the ex-
press approval of the U.S. Government would be
necessary before these international tank vessel de-
sign standards will be enforced by the U.S. This is
due to technical differences with the mandated re-
quirements of the Oil Pollution Act of 1990 (OPA 90)
and IMO’s adopted international tank vessel design
standards.

This notice is to inform the public that on February 12,
2002, the U.S. Embassy in London deposited a dec-
laration with the International Maritime Organization
(IMO) stating that the express approval of the U.S.
Government will be necessary before the revised
Regulation 13G of the International Convention for
the Prevention of Pollution from Ships (MARPOL 73/
78) would enter into force for the U.S. In this declara-
tion, the U.S. cited specific technical differences be-
tween the revised MARPOL Regulation for new and
existing tankers and OPA 90.

This notice is to inform the public that on Friday, July 2,
2004, the U.S. Embassy in London deposited a dec-
laration with the International Maritime Organization
stating that the express approval of the U.S. Govern-
ment will be necessary before the December 2003
revised Regulation 13G and new Regulation 13H of
the International Convention for the Prevention of
Pollution from Ships (MARPOL 73/78) would enter
into force for the U.S. In this declaration, the U.S.
cited specific technical differences between the re-
vised MARPOL 73/78 regulations for new and exist-
ing tank vessels and provisions of the Oil Pollution
Act of 1990.

Copies of these notices are available
in the docket.

Authority: 33 U.S.C. 1231, 33 U.S.C. 1321,
E.O. 12777, Department of Homeland
Security Delegation No. 0170.1.

Dated: November 24, 2006.

P.E. Little,

Captain, U.S. Coast Guard, Acting Director
of National and International Standards,
Assistant Commandant for Prevention.

[FR Doc. E6-20286 Filed 11-29-06; 8:45 am)]

BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Citizenship and Immigration
Services

Agency Information Collection

Activities: Extension of a Currently
Approved Information Collection;

Comment Request

ACTION: 60-Day Notice of Information

submitted the following information
collection request for review and
clearance in accordance with the
Paperwork Reduction Act of 1995. The
information collection is published to
obtain comments from the public and
affected agencies. Comments are
encouraged and will be accepted for
sixty days until January 29, 2007.

Written comments and suggestions
regarding items contained in this notice,

Collection Under Review: Application
for Advance Permission To Return to
Unrelinquished Domicile, Form I-191,
OMB Control Number 1615—-0016.

The Department of Homeland
Security, U.S. Citizenship and
Immigration Services (USCIS) has

and especially with regard to the
estimated public burden and associated
response time should be directed to the
Department of Homeland Security
(DHS), USCIS, Director, Regulatory
Management Division, Clearance Office,
111 Massachusetts Avenue, NW., Suite
3008, Washington, DC 20529.
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Comments may also be submitted to
DHS via facsimile to 202—272—-8352, or
via e-mail at rfs.regs@dhs.gov. When
submitting comments by e-mail add the
OMB Control Number 1615-0016 in the
subject box.

Written comments and suggestions
from the public and affected agencies
concerning the proposed collection of
information should address one or more
of the following four points:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agencies estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Overview of This Information
Collection

(1) Type of Information Collection:
Extension of a currently approved
collection.

(2) Title of the Form/Collection:
Application for Advance Permission to
Return to Unrelinquished Domicile.

(3) Agency form number, if any, and
the applicable component of the
Department of Homeland Security
sponsoring the collection: Form I-191.
U.S. Citizenship and Immigration
Services.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Individuals or
Households. The information collected
on this form will be used by U.S.
Citizenship and Immigration Services to
determine whether the applicant is
eligible for discretionary relief under
section 212(c) of the Act.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: 300 responses at 15 minutes
(.25 hours) per response.

(6) An estimate of the total public
burden (in hours) associated with the
collection: 75 annual burden hours.

If you have additional comments,
suggestions, or need a copy of the
proposed information collection
instrument, please contact USCIS,

Regulatory Management Division, 111
Massachusetts Avenue, NW., Suite
3008, Washington, DC 20529, telephone
202-272-8377.

Dated: November 27, 2006.
Stephen Tarragon,
Deputy Director, Regulatory Management
Division, U.S. Citizenship and Immigration
Services, Department of Homeland Security.
[FR Doc. E6-20280 Filed 11-29-06; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Notice of Availability of an
Environmental Assessment and
Receipt of an Application for an
Incidental Take Permit for the Oakmont
Industrial Group Development, City of
Ontario, San Bernardino County, CA

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of availability and
receipt of application.

SUMMARY: The Oakmont Industrial
Group (Applicant) has applied to the
Fish and Wildlife Service (Service) for
an incidental take permit pursuant to
section 10(a)(1)(B) of the Endangered
Species Act (Act) of 1973, as amended.
The Service is considering issuing a 5-
year permit to the Applicant that would
authorize take of the federally
endangered Delhi Sands flower-loving
fly (Rhaphiomidas terminatus
abdominalis; DSF). The proposed
permit would authorize the incidental
taking of individual DSF. The permit is
needed by the Applicant because take of
DSF could occur during the proposed
construction of a commercial
development on a 19-acre site in the
City of Ontario, San Bernardino County,
California.

The permit application includes the
proposed Habitat Conservation Plan
(Plan), which describes the proposed
action and the measures that the
Applicant will undertake to minimize
and mitigate the impact of the take of
the DSF.

DATES: We must review any written
comments on or before January 29,
2007.

ADDRESSES: Send written comments to
Mr. Jim Bartel, Field Supervisor, Fish
and Wildlife Service, Carlsbad Fish and
Wildlife Office, 6010 Hidden Valley
Road, Carlsbad, CA 92011. You also
may send comments by facsimile to
(760) 918—0638. To review the permit
application and plan, see “Availability
of Documents” under SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT: Ms.
Karen Goebel, Assistant Field
Supervisor (see ADDRESSES), (760) 431—
9440.

SUPPLEMENTARY INFORMATION:

Availability of Documents

You may obtain copies of these
documents for review by contacting the
office under ADDRESSES. Documents also
will be available for public inspection,
by appointment, during normal business
hours at our Carlsbad office (see
ADDRESSES) and at the San Bernardino
County Libraries. Addresses for the San
Bernardino County Libraries are: (1)
13180 Central Avenue, Chino, CA
91710; (2) 2003 Grand Avenue, Chino
Hills, CA 91709; (3) 16860 Valencia
Avenue, Fontana, CA 92335; and (4) 104
West Fourth Street, San Bernardino, CA
92415.

Background

Section 9 of the Act (16 U.S.C. 1531
et seq.) and Federal regulations prohibit
the “take” of fish and wildlife species
listed as endangered or threatened. Take
of federally listed fish and wildlife is
defined under the Act to include “to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct.” The Service may, under
limited circumstances, issue permits to
authorize incidental take (i.e., take that
is incidental to, and not the purpose of,
the carrying out of an otherwise lawful
activity). Regulations governing
incidental take permits for threatened
and endangered species are found in 50
CFR 17.32 and 17.22.

The Applicant is proposing
development of commercial facilities on
19 acres of land in the City of Ontario,
San Bernardino County, California. The
project site is located south of Greystone
Drive, north of Brentstone Street, and
west of Stanford Avenue. The proposed
project site is bordered by existing
commercial facilities to the east and
west, State Route 60 to the south, and
approximately 13 acres of open space to
the north. Over the past several years,
the site has experienced heavy use by
off-highway vehicles.

Approximately 10 acres of the site are
considered occupied by the DSF. The
Service has determined that the
proposed development would result in
incidental take of the DSF. No other
federally listed species are known to
utilize the site.

To mitigate take of DSF on the project
site, the Applicant proposes to purchase
credits towards conservation in
perpetuity of 10 acres of occupied DSF
habitat at the Colton Dunes
Conservation Bank in eastern San
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Bernardino Valley. The conservation
bank collects fees that fund a
management endowment to ensure the
permanent management and monitoring
of sensitive species and habitats,
including the DSF.

The Service’s Environmental
Assessment considers the
environmental consequences of three
alternatives, including: (1) The
Proposed Project Alternative, which
consists of issuance of the incidental
take permit and implementation of the
Plan; (2) the Alternative Site Layout,
which would consist of DSF
conservation on the project site and no
offsite conservation; and (3) the No
Action Alternative, which would result
in no impacts to DSF and no
conservation.

National Environmental Policy Act

Proposed permit issuance triggers the
need for compliance with the National
Environmental Policy Act (NEPA).
Accordingly, a draft NEPA document
has been prepared. The Service is the
Lead Agency responsible for compliance
under NEPA. As the NEPA lead agency,
the Service is providing notice of the
availability and is making available for
public review the Environmental
Assessment.

Public Review

The Service invites the public to
review the Plan and Environmental
Assessment during a 60-day public
comment period (see DATES). Any
comments received, including names
and addresses, will become part of the
official administrative record and may
be made available to the public. Our
practice is to make comments, including
names, home addresses, home phone
numbers, and email addresses of
respondents, available for public
review. Individual respondents may
request that we withhold their names
and /or homes addresses, etc., but if you
wish us to consider withholding this
information you must state this
prominently at the beginning of your
comments. In addition, you must
present a rationale for withholding this
information. This rationale must
demonstrate that disclosure would
constitute a clearly unwarranted
invasion of privacy. Unsupported
assertions will not meet this burden. In
the absence of exceptional,
documentable circumstances, this
information will be released. We will
always make submissions from
organization or businesses, and from
individuals identifying themselves as
representatives of or officials of
organizations or businesses, available
for public inspection in their entirety.

This notice is provided pursuant to
section 10(a) of the Act and the
regulations for implementing NEPA, as
amended (40 CFR 1506.6). We will
evaluate the application, associated
documents, and comments submitted
thereon to determine whether the
application meets the requirements of
NEPA regulations and section 10(a) of
the Act. If we determine that those
requirements are met, we will issue a
permit to the Applicant for the
incidental take of the DSF. We will
make our final permit decision no
sooner than 60 days after the date of this
notice.

Dated: November 23, 2006.
Ken McDermond,

Deputy Manager, California/Nevada
Operations Office, Sacramento, California.

[FR Doc. E6-20284 Filed 11-29-06; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
National Park Service

Notice of Scoping for Commercial
Services Plan; Haleakala National Park,
Maui, Hi

Summary: Pursuant to requirements
of the National Environmental Policy
Act of 1969 (Pub. L. 91-190), the
National Park Service is initiating the
conservation planning and
environmental impact analysis process
regarding a commercial services plan
proposed for Haleakala National Park.
This Notice initiates scoping for the
process that is expected to result in
changes to the types of commercial
services offered in the park and the way
they are managed by the park. Haleakala
National Park proposes to develop a
long-term Commercial Services Plan
(CSP) so that increasing visitor use may
be accommodated in a manner
compatible with the park’s mission; and
to assure that a full range of necessary
and appropriate commercial services are
developed and managed so that
potential impacts to cultural and natural
resources and visitor experience would
be minimized. The CSP will be
consistent with the park’s mission and
purpose statements and management
goals as specified in legislation and as
outlined in the Strategic Plan for
Haleakala National Park (fiscal year
2005-2008).

Background and Preliminary Issues:
Thus far, topics considered necessary to
address in developing the CSP include:
Assessing if, or the degree to which,
commercial service uses of the park and
overcrowding are contributing to the
degradation of natural and cultural

resources, as well as adversely affecting
visitor use and appreciation of the park;
determining whether public health and
safety are being compromised through
uncontrolled uses of the park; and
evaluating whether commercial services
are operated in a manner that is
consistent with the mission of the park
and/or whether there is a consistent
portrayal by commercial service
operators of the park message.

Information from the public and
interested groups is desired so that all
pertinent issues and concerns which
should be addressed in the conservation
planning and environmental impact
analysis for the CSP may be identified.
At this time, the preliminary range of
issues and public concerns deemed
necessary to consider include the
following:

Sunrise atop Haleakala is one of the
most promoted tourist activities offered
by the visitor industry on Maui. The
Summit area of the park frequently
receives over 1,300 visitors at sunrise.
The concentration of visitor use has
resulted in trampling of threatened and
endangered plant species, increased
social trailing resulting in accelerated
erosion, and introduction of non-native
species. Sunrise visitation has increased
over the past decade to a point that
visitors in private vehicles are turned
away from parking areas filled beyond
capacity on a regular basis by
commercial vehicles. Members of the
park’s Kipuna Groups on Maui
indicated that the sacredness of the
Haleakala Summit area is diminished by
too many people visiting the site, and
opportunities to conduct cultural
practices in peace are limited. More
than one in five visitors to the Haleakala
Visitor Center before 8 a.m. felt
moderately or more crowded; more than
one third of the visitors surveyed before
8 a.m. saw more people than they think
the park should allow.

Throughout the day, there are other
significant peaks of visitation that result
in facilities at many park destinations
being filled beyond capacity by visitors
arriving in private vehicles or on
commercial tours (often with
simultaneous arrival of several
commercial operators). When the
parking areas are filled, health and
safety concerns result due to inability of
emergency vehicles (ambulance, law
enforcement, and fire apparatus) to
rapidly access these areas.

Other NPS concerns include
degradation of various park trails
resulting partially from commercial
horse tour activities. In the Summit
Area, trails are used jointly by hikers
and by horse riders. The trails are
located in fragile ecosystems where the
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trail tread does not hold up well to
excessive use resulting in un-natural
erosion. At the trailheads and along the
first three to five miles into the
backcountry and designated Wilderness,
trail crowding from multiple users
including commercial horse and hiking
tours is diminishing the experience of
solitude in Wilderness. The mixed use
also leads to conflicts and off-trail
damage as hikers seek to move away
from dust, manure, and smell of horses.
Current permits allow for limited sizes
of groups but do not regulate numbers
of trips per day or per week.

Presently commercial use activities in
the Kipahulu area includes guided and
unguided hikes along the park’s existing
visitor trails and horse tour guided trips
on a separate trail designated for horses
only. Commercial tours typically leave
from the same pick-up points and arrive
at generally the same time at Kipahulu;
this combined with tour vans and buses
of various sizes crowd into the parking
area causing traffic congestion and
crowded hiking (which in turn prompts
trampling of vegetation and unsafe off-
trail use). Visitor injuries and deaths
have occurred in these stream areas and
the park discourages visitors from
entering these pools and narrow areas.

Privately guided hiking activities in
the Kipahulu area may also be
contributing to formation of social
(unauthorized) trails that follow the
stream corridor and lead to upstream
pools. All park visitors and service
providers should be using NPS
authorized and maintained trail to
minimize resource; the deep trail
substrate combined with very high
average rainfall causes erosion, deep
trenching, and very slippery and
dangerous conditions.

Scoping Process: At this time, the NPS
invites the public, other Federal
agencies, Native Hawaiian groups, state
and local governments, and all other
interested parties to participate in the
initial scoping and in the alternative
development process. For initial
scoping and alternatives development,
the most useful comments are those that
provide the NPS with assistance in
identifying environmental issues,
suitable range of alternatives, and other
concerns that should be considered
early in the commercial services and
environmental planning process for
these projects. At this time it has not
been determined if an Environmental
Assessment or an Environmental Impact
Statement will be prepared. Although it
is anticipated that an Environmental
Assessment will be the appropriate level
of environmental compliance, this
scoping process will aid in the
preparation of either document (and

responses during this scoping period
will be helpful in making this
determination).

All respondents to this Notice will be
included in a mailing list to be used to
invite review and comment on the
subsequent environmental document.
The public scoping period for the
commercial services plan has been
initiated—all written comments must be
postmarked or transmitted not later than
60 days from the date of publication of
this Notice (as soon as this date can be
confirmed it will be announced on the
park’s Web site). Interested individuals,
organizations, and agencies wishing to
provide written comments may respond
by regular mail to Commercial Services
Plan, c¢/o Superintendent, Haleakala
National Park, P.O. Box 369, Makawao,
Maui, HI 96768 (or via e-mail c/o
HALE_CSP@nps.gov).

Our practice is to make comments,
including names, home addresses, home
phone numbers, and e-mail addresses of
respondents, available for public
review. Individual respondents may
request that we withhold their names
and/or home addresses, etc., but if you
wish us to consider withholding this
information you must state this
prominently at the beginning of your
comments. In addition, you must
present a rationale for withholding this
information. This rationale must
demonstrate that disclosure would
constitute a clearly unwarranted
invasion of privacy. Unsupported
assertions will not meet this burden. In
the absence of exceptional,
documentable circumstances, this
information will be released. We will
always make submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives of or officials of
organizations or businesses, available
for public inspection in their entirety.

Public Meetings: The NPS will also
conduct a public scoping meeting and
open house to provide information
about this project, to discuss issues and
concerns informally with NPS
representatives and to receive written
comments. These scoping activities will
be conducted on October 17 and 18,
2006. The October 17th meeting will be
at 6 p.m. at Helene Hall in Hana. The
October 18th meeting will be at 6 p.m.
at the Mayor Hanibal Tavares
Community Center in Pukulani.

Future Information and Decision
Process: Future information about this
conservation planning and
environmental impact analysis process
for the proposed commercial services
plan will be distributed via direct
mailings and announcements in
regional and local news media, and

updates will be regularly posted on the
park’s Web site (http://www.nps.gov/
hale). Availability of the forthcoming
environmental document for review and
written comment will be announced by
local and regional news media, the
above listed Web site, direct mailing (or
in the case of an EIS, also by formal
Notice of Availability of a Draft EIS
published in the Federal Register). At
this time the document is anticipated to
be available for public review and
comment in late summer, 2007.
Comments on the document will be
fully considered in the environmental
decision-making process and responded
to as appropriate. The official
responsible for the decision is the
Regional Director, Pacific West Region,
National Park Service; subsequently the
official responsible for implementation
would be the Superintendent, Haleakala
National Park.

Dated: August 31, 2006.
Patricia L. Neubacher,
Acting Regional Director, Pacific West Region.
[FR Doc. 06—9464 Filed 11-29-06; 8:45 am)]
BILLING CODE 4312-50-M

INTERNATIONAL TRADE
COMMISSION

Notification of Distribution of
Administrative Protective Order
Documents in Electronic Format

AGENCY: U.S. International Trade
Commission.

ACTION: Notification of Distribution of
Administrative Protective Order

Documents in Electronic Format via CD
or DVD.

EFFECTIVE DATE: January 9, 2007.
SUMMARY: The U.S. International Trade
Commission (ITC, or Commission) has
determined that, beginning January 9,
2007, it will distribute Administrative
Protective Order (APO) Release
documents in electronic format on
either a compact disc (CD) or digital
versatile disc (DVD) to parties on the
APO service list for Title VII and
Safeguard investigations. Parties
requiring paper copies will be
accommodated based on receipt of a
request made to the Secretary to the
Commission. The request may be made
at the time the party files its application
for disclosure of business proprietary
information (BPI) or confidential
business information (CBI) under APO.
It may also be made subsequent to filing
of the application at which point it will
be accommodated within three (3)
business days of receipt of the request.
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Each CD/DVD will include APO
Release documents in PDF format. In
addition, it will include an ASCII text
file with a table of contents listing all
document files included on the CD/
DVD, as well as the investigation
number and phase of the investigation
for which the documents were
submitted. Each CD/DVD will be color
coded and clearly marked as containing
BPI or CBI. It will also be labeled with
the investigation number, phase of the
investigation, and date of release.
Multiple CDs or DVDs will be used
when the cumulative size of all
document files exceeds the amount of
space available on an individual CD or
DVD.

The ITC is instituting this practice as
a means of addressing several cost and
resource issues with paper distribution,
including increasing paper costs, greater
storage and handling requirements, and
higher postal costs for mailing the
documents. In addition, feedback from
the Service List community also
indicated a preference for receiving
APO Release documents in electronic
form via CD/DVD.

All obligations imposed on recipients
of APO releases by Commission rules
and APOs continue in force with respect
to the releases made on CD and DVD.

ADDRESSES: Correspondence on this
matter should be directed to Marilyn R.
Abbott, Secretary to the Commission,
U.S. International Trade Commission,
500 E Street, SW., Washington, DC
20436.

FOR FURTHER INFORMATION CONTACT:
Technical questions or comments
regarding this change may be directed to
Joel Moeller, E-Business Division
Manager, Office of Information
Technology Services, U.S. International
Trade Commission, 500 E Street, SW.,
Washington, DC 20436 (telephone 202—
205—2220; e-mail joel.moeller@
usitc.gov). Hearing-impaired individuals
are advised that information on this
matter can be obtained by contacting
our TTD terminal at 202-205-1810.
General information concerning the
Commission may also be obtained by
accessing its Internet server (http://
www.usitc.gov).

By order of the Commission.
Issued: November 27, 2006.
Marilyn R. Abbott,
Secretary to the Commission.
[FR Doc. E6—-20282 Filed 11-29-06; 8:45 am]|
BILLING CODE 7020-02-P

DEPARTMENT OF LABOR
Office of the Secretary

Combating Exploitive Child Labor
Trough Education in Angola

AGENCY: Bureau of International Labor
Affairs, U.S. Department of Labor

Announcement Type: New. Notice of
Availability of Funds and Intent for
Solicitation of Limited Competition for
Cooperative Agreement Applications.

SUMMARY: The U.S. Department of Labor
(USDOL), Bureau of International Labor
Affairs (ILAB), intends to obligate up to
approximately U.S. $3.5 million through
a Cooperative Agreement to
organization(s) to improve access to and
quality of education programs as a
means to combat exploitive child labor
in Angola. The project(s) funded under
this award should address gaps and
challenges to basic education found in
Angola.

ILAB intends to solicit cooperative
agreement applications through a
limited competition of organizations
qualified to implement a project that
focuses on innovative ways to provide
educational services to children
engaged, or at risk of engaging, in
exploitive labor in Angola. Qualified
organizations include any commercial,
international, educational, or non-profit
organization that is capable of
successfully developing and
implementing education projects in
Angola and that meets the following
criteria—qualified organizations must
have (1) an established presence in
Angola (i.e., one or more offices and
employees) and be legally recognized
and permitted to operate by the
Government of Angola, and (2) direct
and current experience implementing
technical cooperation programs for
children-in-need in Angola that aim to
combat exploitive child labor and/or
promote educational and training
opportunities for children-in-need who
are under the age of 18 years. Among
the organizations deemed eligible based
on this criteria are the Christian
Children’s Fund, Save the Children—
UK, and World Vision.

Other organizations wishing to be
considered under this limited
competition must submit to USDOL, at
the contact address provided below and
within 10 working days of this
announcement, a formal request for
funding consideration, providing
verifiable evidence that the
aforementioned criteria are met. Such
requests will be evaluated by USDOL,
which will add any additional
organizations found eligible to the list of

those organizations to be considered
under this limited competition.

This limited competition involves the
re-granting of funds remaining from
SGA 05-05 for “Combating Exploitive
Child Labor through Education in
Angola,” published in the Federal
Register on May 27, 2005. Please refer
to http://www.dol.gov/ILAB/grants/
main.htm for examples of previous
notices of availability of funds and
solicitations for cooperative agreement
applications. Further information on the
specific sectors, geographical regions,
and funding levels for the potential
project(s) in Angola, as well as the
selection criteria to be used, will be
addressed in the solicitation for
cooperative agreement applications that
will be made available to those
organizations found to be eligible for
consideration under the limited
competition. For a list of frequently
asked questions on Child Labor
Education Initiative Solicitations for
Cooperative Agreement Applications,
please visit http://www.dol.gov/ILAB/
faq/faq36.htm.

Key Dates: Organizations—other than
those specifically referenced by name in
this Notice of Intent—wishing to be
considered under this limited
competition must submit to USDOL, at
the contact address provided below, a
formal request within 10 working days
of the date of this announcement.

A specific solicitation for cooperative
agreement applications will be provided
to those organizations deemed eligible
for the limited competition within 20
working days of this announcement.
The solicitation will remain open for at
least 30 calendar days.

To Request Consideration Under This
Limited Competition or For Further
Information Contact: Ms. Lisa Harvey.
E-mail address: harvey.lisa@dol.gov. All
formal requests for consideration and
other inquiries should make reference to
the USDOL Child Labor Education
Initiative—Solicitations for Cooperative
Agreement Applications.

Background Information: Since 1995,
USDOL has supported a worldwide
technical assistance program
implemented by the International Labor
Organization’s International Program on
the Elimination of Child Labor (ILO-
IPEC). ILAB has also supported the
efforts of other organizations involved
in efforts to combat child labor
internationally through the promotion
of educational opportunities for
children-in-need. In total, ILAB has
provided over U.S. $530 million to ILO-
IPEC and other organizations for
international technical assistance to
combat abusive child labor around the
world.
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USDOL’s Child Labor Education
Initiative seeks to nurture the
development, health, safety, and
enhanced future employability of
children around the world by increasing
access to basic education for children
removed from child labor or at risk of
entering it. Eliminating child labor
depends, in part, on improving access
to, quality of, and relevance of
educational and training opportunities
for children less than 18 years of age.
Without improving such opportunities,
children withdrawn from exploitive
forms of labor may not have viable
alternatives to child labor and may be
more likely to return to such work or
resort to other hazardous means of
subsistence.

In addition to increasing access to
education and eliminating exploitive
child labor through direct withdrawal
and prevention services to children, the
Child Labor Education Initiative has the
following four strategic goals:

1. Raise awareness of the importance
of education for all children and
mobilize a wide array of actors to
improve and expand education
infrastructures;

2. Strengthen formal and transitional
education systems that encourage
working children and those at risk of
working to attend school;

3. Strengthen national institutions
and policies on education and child
labor; and

4. Ensure the long-term sustainability
of these efforts.

When working to increase access to
quality basic education, USDOL strives
to complement existing efforts to
eradicate the worst forms of child labor,
to build on the achievements of and
lessons learned from these efforts, to
expand impact and build synergies
among actors, and to avoid duplication
of resources and efforts.

Signed at Washington, DG, this 20th day of
November, 2006.

Lisa Harvey,

Grant Officer.

[FR Doc. E6—-20269 Filed 11-29-06; 8:45 am]|
BILLING CODE 4510-28-P

DEPARTMENT OF LABOR

Employment and Training
Administration

Proposed Collection; Comment
Request

ACTION: Notice.

SUMMARY: The Department of Labor, as
part of its continuing effort to reduce
paperwork and respondent burden

conducts a pre-clearance consultation
program to provide the general public
and Federal agencies with an
opportunity to comment on proposed
and/or continuing collections of
information in accordance with the
Paperwork Reduction Act of 1995
(PRA95) [44 U.S.C. 3506(c)(2)(A)]. This
program helps to ensure that requested
data can be provided in the desired
format, reporting burden (time and
financial resources) is minimized,
collection instruments are clearly
understood, and the impact of collection
requirements on respondents can be
properly assessed. The Employment and
Training Administration (ETA) is
soliciting comments regarding an
extension of a current Office of
Management and Budget (OMB)
clearance for a series of quick
turnaround surveys in which data will
be collected from state workforce
agencies and local workforce investment
areas.

DATES: Submit comments on or before
January 29, 2006.

ADDRESSES: Send comments to Richard
Muller, Employment and Training
Administration, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Room N-5637, Washington, DC 20210;
(202) 693—-3680 (this is not a toll-free
number); e-mail:
Muller.Richard@dol.gov; fax: (202) 693—
2766 (this is not a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Background

The Employment and Training
Administration (ETA) is soliciting
comments regarding an extension of a
current Office of Management and
Budget (OMB) clearance for a series of
quick turnaround surveys in which data
will be collected from state workforce
agencies and local workforce investment
areas. The surveys will focus on issues
relating to the governance,
administration, funding, service design,
and delivery structure of workforce
programs authorized by the Workforce
Investment Act (WIA). Enacted in 1998,
WIA has sought to redesign the
workforce development system by
linking over a dozen separately funded
Federal programs and streamlining
services, and establishing new
accountability requirements.

ETA has developed quick turnaround
surveys on several aspects of WIA
services and outreach to businesses,
under the current OMB clearance. Other
surveys are also under consideration at
this time.

The agency has a continuing need for
information on WIA operations and is
seeking a further extension of the

clearance for conducting a series of
eight (8) to twenty (20) separate surveys
over the next three years. Each survey
will be relatively short (10-30
questions) and, depending on the nature
of the survey, may be administered to
state workforce agencies, local
workforce boards, One-Stop Centers,
employment service offices, or other
local-area WIA partners. Each survey
will be designed on an ad hoc basis and
will focus on emerging topics of
pressing policy interest. Each survey
will either cover the universe of
respondents (for state level information)
or a properly drawn random sample (for
local level information). Examples of
broad topic areas include:

e Local management information
system developments

e New processes and procedures

e Services to different target groups

e Integration and coordination with
other programs

¢ Local workforce investment board
membership and training

Quick turnaround surveys are needed
for a number of reasons. The most
pressing concerns the need to
understand key operational issues in
light of challenges deriving from the
Administration’s policy priorities and
from the coming reauthorization of WIA
and of other partner programs.

Timely information, that identifies the
scope and magnitude of various
practices or problems, is needed for
ETA to fulfill its obligations to develop
high quality policy, administrative
guidance, regulations, and technical
assistance.

The data that will be requested in the
quick turnaround surveys is not
otherwise available. Other research and
evaluation efforts, including case
studies or long-range evaluations, either
cover only a limited number of sites or
take many years for data to be gathered
and analyzed. Administrative
information and data are too limited:
The five-year Workforce Investment
Plans, developed by states and local
areas, are too general in nature to meet
ETA’s specific informational needs and
are updated infrequently. Quarterly or
annual data reporting by states and local
areas do not provide information on key
operational practices and issues. Thus,
ETA has no alternative mechanism for
collecting information that both
identifies the scope and magnitude of
emerging WIA implementation issues
and provides the information on a quick
turnaround basis.

ETA will make every effort to
coordinate the quick turnaround
surveys with other research it is
conducting, in order to ease the burden
on local and state respondents, to avoid
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duplication, and to explore fully how
interim data and information from each
study can be used to inform the other
studies. Information from the quick
response surveys will complement but
not duplicate other ETA reporting
requirements or evaluation studies.

II. Review Focus

Currently, ETA is soliciting
comments, concerning the proposed
extension of the Quick Turnaround
Surveys of WIA, that:

(a) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(b) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(c) Enhance the quality, utility and
clarity of the information to be
collected; and

(d) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

A copy of the proposed information
collection request (ICR) can be obtained
by contacting the office listed above in
the addressee section of this notice. It
can also be accessed at http://
www.doleta.gov/OMBCN/
OMBControlNumber.cfm.

III. Current Actions

Type of Review: Extension.

Agency: Employment and Training
Administration.

Title: Quick Turnaround Surveys of
WIA.

OMB Number: 1205-0436.

Affected Public: State and local
workforce agencies and workforce
investment boards, and WIA partner
program agencies at the state and local
levels.

Total Respondents: Annual average,
based on 250 respondents for each of 20
surveys, 5,000.

Total Burden Cost for capital and
startup: $0.

Total Burden Cost for operation and
maintenance: $0.

Comments submitted in response to
this comment request will be
summarized and/or included in the
request for OMB approval of the
information collection request; they will
also become a matter of public record.

Dated: November 21,2006.
Maria K. Flynn,

Administrator, Office of Policy Development
and Research.

[FR Doc. E6-20266 Filed 11-29-06; 8:45 am]
BILLING CODE 4510-30-P

POSTAL SERVICE

United States Postal Service Board of
Governors; Sunshine Act Meeting

DATE AND TIME: Tuesday, December 5,
2006, at 2 p.m.; and Wednesday,
December 6, 2006, at 8:30 a.m. and
10:30 a.m.
PLACE: Washington, DC, at U.S. Postal
Service Headquarters, 475 L’Enfant
Plaza, SW., in the Benjamin Franklin
Room.
STATUS: December 5—-2 p.m.—Closed;
December 6-8:30 a.m.—Open;
December 6—-10 a.m.— Closed
MATTERS TO BE CONSIDERED: Tuesday,
December 5 at 2 p.m. (Closed)

1. Strategic Planning.

2. Rate Case Update.

3. Labor Negotiations Update.

4. Financial Update.

5. Personnel Matters and
Compensation Issues.

6. Negotiated Service Agreement.

Wednesday, December 6 at 8:30 a.m.
(Open)

1. Minutes of the Previous Meeting,
November 14-15, 2006.

2. Remarks of the Postmaster General
and CEO Jack Potter.

3. Committee Reports.

4. Consideration of Postal Service
Fiscal Year 2006 Annual Report.

5. Consideration of Final Fiscal Year
2008 Appropriation Request.

6. Capital Investment.

a. Flats Sequencing System—Phase I
Program.

7. Tentative Agenda for the January 9—
10, 2007, meeting in Washington, DC.

Wednesday, December 6 at 10 a.m.
(Closed)—if needed

1. Continuation of Tuesday;s closed
session agenda.
CONTACT PERSON FOR MORE INFORMATION:
Wendy A. Hocking, Secretary of the
Board, U.S. Postal Service, 475 L’Enfant
Plaza, SW., Washington, DC 20260—
1000. Telephone (202) 268—4800.

Wendy A. Hocking,

Secretary.

[FR Doc. 06—9475 Filed 11-27—-06; 8:45 am]
BILLING CODE 7710-12-M

DEPARTMENT OF STATE
[Public Notice 5632]

Bureau of International Security and
Nonproliferation; Termination of
Nonproliferation Measures Against a
Foreign Entity

AGENCY: Department of State.
ACTION: Notice.

SUMMARY: A determination has been
made to terminate sanctions imposed
pursuant to Section 3 of the Iran
Nonproliferation Act of 2000 on a
Russian entity (71 FR 5483).
EFFECTIVE DATE: November 21, 2006.

FOR FURTHER INFORMATION CONTACT: On
general issues: J. Christian Kessler,
Office of Conventional Arms Threat
Reduction, Bureau of International
Security and Nonproliferation,
Department of State (202—647-2718). On
U.S. Government procurement ban
issues: Gladys Gines, Office of the
Procurement Executive, Department of
State (703-516—1691).

SUPPLEMENTARY INFORMATION: Pursuant
to Section 4 of the Iran Nonproliferation
Act of 2000 (Pub. L. 106—-178), the U.S.
Government determined on November
17, 2006 that the sanctions imposed
effective July 28, 2006 (71 FR 5483), on
the Russian entity Sukhoy, are
terminated.

Dated: November 22, 2006.
John C. Rood,

Assistant Secretary of State for International
Security and Nonproliferation, Department of
State.

[FR Doc. E6—-20274 Filed 11-29-06; 8:45 am]|
BILLING CODE 4710-25-P

DEPARTMENT OF STATE
[Public Notice 5620]

Announcement of Meetings of the
International Telecommunication
Advisory Committee

SUMMARY: This notice announces
meetings of the International
Telecommunication Advisory
Committee (ITAC) to prepare advice on
U.S. positions for the Study Group 7
meetings of the International
Telecommunication Union—
Radiocommunication Sector (ITU-R),
for a Rapporteur Group meeting for
Study Group 2 of the ITU
Telecommunication Development
Sector, and for the ITU
Telecommunication Sector Advisory
Group (TSAG), Study Group 4
(Telecommunication Management) and
Study Group 2 (Operational aspects of
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service provision, networks and
performance).

The ITAC will meet to prepare advice
on U.S. positions to be taken at the
February meeting of ITU-R Study Group
7 (Science services) on January 11, 2007
from 1:30 to 4 p.m. Eastern Time at
NASA Headquarters, 300 E St., SW.,
Washington, DC 20546, Room 7H45
(also known as MIC 7A). For access to
NASA HQ use 4th St. entrance and
contact Ron Carbery (202—-358-0985) at
visitor station. A conference badge will
be provided: 888—550-9509 (from
within U.S.); 203-692—-0779 (from
outside U.S..); Passcode—221181#. For
further information on this meeting,
contact Wayne Whyte, Chairman U.S.
SG-7 at wayne.a.whyte@nasa.gov,
telephone (216) 235-6024.

The ITAC will meet to prepare advice
on U.S. positions to be taken at the
March meeting of ITU-D Study Group 2
Question 22 “Utilization of ICT for
disaster management and active and
passive sensing systems as they apply to
disaster prediction, detection and
mitigation” on December 19, 2006, and
January 23, 2007, both 10 a.m.—noon.
The meetings will both be held in the
offices of TerreStar, 1050 Connecticut
Avenue, NW., Suite 1000, Washington,
DC 20036. TerreStar is located a block
from Farragut North (red line metro) and
3 blocks from Farragut West (orange and
blue lines). For further information on
TerreStar’s offices, call Kelly O’Keefe at
202-772-1873. A telephone bridge will
be provided: Call-in: 866-917-3767,
Passcode: 1729853.

The ITAC will meet to prepare advice
on U.S. positions to be taken at the
March meeting of the
Telecommunication Sector Advisory
Group (TSAG) on December 18 and
January 18. Times and locations of these
meetings may be obtained by calling the
secretariat below.

The ITAC will meet to prepare advice
on U.S. positions to be taken at ITU-T
Study Groups 4 and 2 on January 17,
2006 at the offices of Verizon
Communications, 1300 Eye Street,
Washington, DC from 9:30-noon. Study
Group 4 agenda items will be
considered before Study Group 2 items.
A conference bridge will be provided:
Call in: 866—259-6272, Passcode:
3552338.

These meetings are open to the
public. Further information may be
obtained from the secretariat
minardje@state.gov, telephone 202—
647-3234.

Dated: November 21, 2006.
James G. Ennis,

Foreign Affairs Officer, International
Communications & Information Policy,
Multilateral Affairs, Department of State.

[FR Doc. E6-20273 Filed 11-29-06; 8:45 am]
BILLING CODE 4710-07-P

DEPARTMENT OF THE TREASURY

Submission for OMB Review;
Comment Request

November 22, 2006.

The Department of the Treasury has
submitted the following public
information collection requirement(s) to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Gopies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 11000, 1750
Pennsylvania Avenue, NW.,
Washington, DC 20220.

Dates: Written comments should be
received on or before January 2, 2007 to
be assured of consideration.

Internal Revenue Service (IRS)

OMB Number: 1535-0089.
Type of Review: Revision.

Title: Implementing Regulations:
Government Securities Act of 1986, as
amended.

Description: Regulations require
government securities broker/dealers to
keep certain records concerning
government securities activities and
submit financial reports.

Respondents: Business or other for-
profits.

Estimated Total Burden Hours:
373,335 hours.

Clearance Officer: Vicki S. Thorpe
(304) 480-8150, Bureau of the Public
Debt, 200 Third Street, Parkersburg,
West Virginia 26106.

OMB Reviewer: Alexander T. Hunt
(202) 395-7316, Office of Management
and Budget, Room 10235, New
Executive Office Building, Washington,
DC 20503.

Michael A. Robinson,

Treasury PRA Clearance Officer.

[FR Doc. E6-20271 Filed 11-29-06; 8:45 am]
BILLING CODE 4810-39-P

DEPARTMENT OF THE TREASURY

Submission for OMB Review;
Comment Request

November 22, 2006.

The Department of Treasury has
submitted the following public
information collection requirement(s) to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 11000, 1750
Pennsylvania Avenue, NW.,
Washington, DC 20220.

DATES: Written comments should be
received on or before January 2, 2007 to
be assured of consideration.

Federal Consulting Group

OMB Number: 1505-0010.

Type of Review: Extension.

Title: Monthly Consolidated Foreign
Currency Report of Major Market
Participants.

Form: FC-2.

Description: Collection of information
on Form FC-2 is required by law. Form
FC-2 is designed to collect timely
information on foreign exchange
contracts purchased and sold; foreign
exchange futures purchased and sold;
foreign currency options and net delta
equivalent value; foreign currency
denominated assets and liabilities; net
reported dealing positions.

Respondents: Business and other for-
profits.

Estimated Total Reporting Burden:
1,152 hours.

OMB Number: 1505-0012.

Type of Review: Extension.

Title: Weekly Consolidated Foreign
Currency Report of Major Market
Participants.

Form: FC-1.

Description: Collection of information
on Form FC-1 is required by law. Form
FC-1 is designed to collect timely
information on foreign exchange spot,
forward and futures purchased and sold;
net options position, delta equivalent
value long or short; net reported dealing
position long or short.

Respondents: Business and other for-
profits.

Estimated Total Reporting Burden:
1,248 hours.

OMB Number: 1505-0014.

Type of Review: Extension.

Title: Quarterly Consolidated Foreign
Currency Report.



69222

Federal Register/Vol. 71, No. 230/ Thursday, November 30, 2006 / Notices

Form: FC-3.

Description: Collection of information
on Form FC-3 is required by law. Form
FC-3 is designed to collect timely
information on foreign exchange
contracts purchased and sold; foreign
exchange futures purchased and sold;
foreign currency denominated assets
and liabilities; foreign currency options
and net delta equivalent value.

Respondents: Business and other for-
profits.

Estimated Total Reporting Burden:
1,408 hours.

Clearance Officer: Dwight Wolkow
(202) 622-1276, Department of the
Treasury, 1500 Pennsylvania Avenue,
NW., Room 5205, Washington, DC
20220.

OMB Reviewer: Alexander T. Hunt
(202) 395-7316, Office of Management
and Budget, Room 10235, New
Executive Office Building, Washington,
DC 20503.

Michael A. Robinson,

Treasury PRA Clearance Officer.

[FR Doc. E6—-20272 Filed 11-29-06; 8:45 am]|
BILLING CODE 4811-37-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

Proposed Collection; Comment
Request for Form 2439

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice and request for
comments.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)). Currently, the IRS is
soliciting comments concerning Form
2439, Notice to Shareholder of
Undistributed Long-Term Capital Gains.
DATES: Written comments should be
received on or before January 29, 2007
to be assured of consideration.
ADDRESSES: Direct all written comments
to Glenn Kirkland, Internal Revenue
Service, room 6516, 1111 Constitution
Avenue, NW., Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the form and instructions
should be directed to Allan Hopkins, at
(202) 622-6665, or at Internal Revenue

Service, room 6516, 1111 Constitution
Avenue, NW., Washington, DC 20224,
or through the internet, at
Allan.M.Hopkins@irs.gov.

SUPPLEMENTARY INFORMATION:

Title: Alternative Minimum Tax—
Individuals.

OMB Number: 1545-0145.

Form Number: 2439.

Abstract: Form 2439 is used by
regulated investment companies or real
estate investment trusts to show
shareholders the amount of tax paid on
undistributed capital gains under
section 852(b)(3)(D) or 857(b)(3)(D).

Current Actions: There are no changes
being made to the form at this time.

Type of Review: Extension of a
currently approved collection.

Affected Public: Business or other for-
profit institutions.

Estimated Number of Respondents:
6,275.

Estimated Time Per Respondent: 4
hrs., 47 min.

Estimated Total Annual Burden
Hours: 29,995.

The following paragraph applies to all
of the collections of information covered
by this notice:

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.
Books or records relating to a collection
of information must be retained as long
as their contents may become material
in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential,
as required by 26 U.S.C. 6103.

Request for Comments: Comments
submitted in response to this notice will
be summarized and/or included in the
request for OMB approval. All
comments will become a matter of
public record. Comments are invited on:
(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on respondents, including
through the use of automated collection
techniques or other forms of information
technology; and (e) estimates of capital
or start-up costs and costs of operation,
maintenance, and purchase of services
to provide information.

Approved: November 17, 2006.
Glenn Kirkland,
IRS Reports Clearance Officer.
[FR Doc. E6—-20252 Filed 11-29-06; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

Proposed Collection; Comment
Request for Form 13614NR

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice and request for
comments.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)). Currently, the IRS is
soliciting comments concerning Form
13614NR, Nonresident Alien Intake and
Interview Sheet.

DATES: Written comments should be
received on or before January 29, 2007
to be assured of consideration.
ADDRESSES: Direct all written comments
to Glenn Kirkland, Internal Revenue
Service, room 6516, 1111 Constitution
Avenue NW., Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the form and instructions
should be directed to Allan Hopkins, at
(202) 622—6665, or at Internal Revenue
Service, room 6516, 1111 Constitution
Avenue NW., Washington, DC 20224, or
through the internet, at
Allan.M.Hopkins@irs.gov.

SUPPLEMENTARY INFORMATION:

Title: Nonresident Alien Intake and
Interview Sheet.

OMB Number: 1545-XXXX. Form
Number: 13614NR.

Abstract: Although volunteer tax
return preparers receive quality training
and tools, Form 13614NR ensures they
consistently collect personal
information from each taxpayer to
assure the returns are prepared
accurately, avoiding erroneous returns.
This form is critical to continued
improvements in the accuracy of
volunteer-prepared returns for
International Students and Scholars.

Current Actions: There are no changes
being made to the form at this time.

Type of Review: This is a new
collection.
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Affected Public: Individuals or
households.

Estimated Number of Respondents:
569,039.

Estimated Time Per Respondent: 15
min.

Estimated Total Annual Burden
Hours: 141,260.

The following paragraph applies to all
of the collections of information covered
by this notice:

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.
Books or records relating to a collection
of information must be retained as long

as their contents may become material
in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential,
as required by 26 U.S.C. 6103.

Request for Comments: Comments
submitted in response to this notice will
be summarized and/or included in the
request for OMB approval. All
comments will become a matter of
public record. Comments are invited on:
(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate

of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on respondents, including
through the use of automated collection
techniques or other forms of information
technology; and (e) estimates of capital
or start-up costs and costs of operation,
maintenance, and purchase of services
to provide information.

Approved: November 9, 2006.
Glenn Kirkland,
IRS Reports Clearance Officer.
[FR Doc. E6—20253 Filed 11-29-06; 8:45 am]
BILLING CODE 4830-01-P
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MILLENNIUM CHALLENGE
CORPORATION

[MCC FR 06-20]

Notice of Entering Into a Compact With
the Government of the Republic of Mali

AGENCY: Millennium Challenge
Corporation.

ACTION: Notice.

SUMMARY: In accordance with Section
610(b)(2) of the Millennium Challenge
Act of 2003 (Pub. L. 108-199, Division
D), the Millennium Challenge
Corporation (MCC) is publishing a
summary and the complete text of the
Millennium Challenge Compact
between the United States of America,
acting through the Millennium
Challenge Corporation, and the
Government of the Republic of Mali.
Representatives of the United States
Government and the Government of the
Republic of Mali executed the Compact
documents on November 13, 2006.

Dated: November 16, 2006.
William G. Anderson, Jr.,

Vice President & General Counsel (Acting),
Millennium Challenge Corporation.

Summary of Millennium Challenge
Compact With the Government of the
Republic of Mali

I. Introduction

The five-year, approximately $460
million Millennium Challenge Compact
aims to support policy reform and the
development of key infrastructure for
productive sectors, by addressing Mali’s
constraints to growth and capitalizing
on two of the country’s major assets, the
Bamako-Sénou International Airport
(the “Airport”), a gateway for regional
and international trade and the Niger
River Delta for irrigated agriculture.
These investments will create a platform
for increased production and
productivity of agriculture and small-
and medium-sized enterprises, as well
as expand Mali’s access to markets and
trade.

The MCC investments will be
strengthened by policy reforms and
institutional support, such as formal
land titles for the rural poor, demand-
driven rural advisory services, an
improved business environment, and
increased access to markets and trade.
These institutional and infrastructure
investments will impact the poor in
Mali, particularly Malian farmers and
small- and medium-sized entrepreneurs,
not only in project intervention zones
but, over time, on a regional and
national scale.

II. Program

The projects under the Compact are as
follows:

1. Airport Improvement Project:
Establish an independent and secure
link to the regional and global economy,
addressing the specific need of a
landlocked developing country.

2. Industrial Park Project: Provide
properly managed and serviced land for
close to 200 businesses and leverage
reforms that will decrease the cost of
doing business.

3. Alatona Irrigation Project: Provide
a catalyst for the transformation and
commercialization of family farms,
supporting Mali’s national development
strategy objectives to increase the
contribution of the rural sector to
economic growth and help achieve
national food security.

Airport Improvement Project

The Airport Improvement Project is
intended to remove constraints to air
traffic growth and increase the Airport’s
efficiency in both passenger and freight
handling through airside and landside
infrastructure improvements, as well as
the establishment of appropriate
institutional mechanisms to ensure
effective management, security,
operation, and maintenance of the
Airport facilities over the long term.

The Airport Improvement Project
includes the following activities:

o Airside Infrastructure:
Improvements will include
reinforcement overlay to, and expansion
of, the runway, taxiway, and apron
areas; replacement of deteriorating
navigational equipment; and upgrades
of Airport security systems.

e Landside Infrastructure:
Improvements will be made to the
existing passenger terminal and a new
passenger terminal will be constructed,
as well as support facilities, Airport
roads, and parking lots. Certain utilities,
including water supply, solid waste
disposal facilities, wastewater
treatment, and power generation, are
also planned to be constructed and
designed as joint systems to support
both the proposed investments at the
Airport and the adjacent Industrial Park.

e Institutional Strengthening:
Infrastructure improvements will be
accompanied by the establishment of
appropriate institutional mechanisms to
ensure effective management, operation
and maintenance of the Airport facilities
over the long term. These measures will
involve both the management of the
Airport, as well as the wider regulatory
framework governing the civil aviation
sector in Mali.

Industrial Park Project

The Industrial Park Project, located
within the Airport domain, will develop
a platform for industrial activity
(initially 100 hectares (ha)) to meet the
high and growing demand for well
managed and serviced industrial land.
The 100 ha industrial park (the
“Industrial Park”) is intended to be an
anchor for a growing industrial sector in
Mali, thereby alleviating a key
constraint to value added production
and economic growth. Reliable
provision of utility services, including
electricity, water, and wastewater, will
increase business productivity.

The Industrial Park Project includes
the following activities:

e Primary and Secondary
Infrastructure: The Industrial Park
Project will fund primary and secondary
infrastructure systems for the 100 ha
Industrial Park, designed for potential
expansion to a larger 200 ha industrial
zone. The primary infrastructure will
include major road systems and utilities
such as water supply mains and pump
stations. Secondary infrastructure will
include roads leading into Industrial
Park sub-zones as well as lateral water/
drainage piping, etc. to service the
smaller parcels. The tertiary (on-lot)
infrastructure, to be financed and built
by the industries locating in the
Industrial Park, includes interior roads
and parking, water supply taps/
connections and fire protection,
electrical and telecommunications, and
wastewater collection (and possibly
pretreatment).

¢ Resettlement: Resettlement
activities, which must be consistent
with World Bank Operational Policy
4.12 on Involuntary Resettlement,
require compensation for loss of
livelihoods as a result of both physical
and economic displacement. The scope
of this displacement is larger than the
200 ha acquisition of land and
compensation of users for the Industrial
Park. Common infrastructure facilities 1
require acquisition and clearing of land
and rights of way outside the Industrial
Park, both inside and outside the
Airport domain. To compensate peri-
urban cultivators who practice rain-fed
agriculture in the Airport domain and
whose lands are required for the
Industrial Park Project and the Airport
Improvement Project, the Industrial
Park Project will develop serviced
garden plots offered on a long-term (e.g.,
40-year) lease on land elsewhere in the

1This infrastructure includes wastewater
treatment, power generation, water supply,
conveyance and storage, and solid and hazardous
waste disposal to serve both the Industrial Park and
the Airport.
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Airport domain. Acquisition of other
land for infrastructure and rights of way
located outside the Airport domain will
also require compensation, the nature of
which will be determined during the
development of the RAP, which will
cover the resettlement and
compensation issues related to both the
Industrial Park Project and the Airport
Improvement Project.

o Institutional Strengthening:
Infrastructure improvements will be
accompanied by the establishment of
appropriate mechanisms that will
ensure effective management, operation
and maintenance of the facilities over
the long term. These mechanisms will
involve the management of the
Industrial Park itself, as well as
administrative and regulatory reforms to
alleviate current constraints to business
development in Mali. To encourage the
development of small- and medium-
sized enterprises (“SMEs”), the
Industrial Park Project will provide
business services such as access to
financial and market information and
export facilitation services. The
Industrial Park Project will also focus on
how to ensure coordination in
operations and maintenance of shared
utilities between the Airport and
Industrial Park operators.

Alatona Irrigation Project

The Alatona Irrigation Project is
focused on increasing production and
productivity, increasing farmer incomes,
improving land tenure security,
modernizing irrigated production
systems and mitigating the uncertainty
from subsistence rain-fed agriculture.

This project seeks to develop 16,000 ha
of newly irrigated lands in the Alatona
production zone of the Office du Niger
(the “ON”), representing an almost 20
percent increase of ‘“drought-proof”
cropland. The Alatona Irrigation Project
will introduce innovative agricultural,
land tenure, and water management
practices, as well as policy and
organizational reforms aimed at
realizing the ON’s potential to serve as
an engine of rural growth for Mali.

The Alatona Irrigation Project
includes the following activities:

e Niono-Goma Coura Road: This
activity will involve upgrading an 81
kilometer north-south road within the
national highway network from its
current earth/gravel condition to a
paved standard. The investment will
also include an additional access spur to
the Alatona perimeter at the village of
Dogofry.

e Irrigation Planning and
Infrastructure: This activity will involve
main conveyance system expansion,
Alatona irrigation system development,
and support to the ON agency on water
management.

e Land Allocation: The Alatona
Irrigation Project will improve rural
land tenure security in Mali by
allocating newly developed, irrigated
land to family farmers, women market
gardeners, and farming companies in
private ownership. These land
recipients will purchase the land by
making annual payments over a 15-20
year period. This activity consists of
land parcel creation, land rights
education, registration system upgrade,
land parcel allocation and titling, and
management of land revenues.

¢ Resettlement, Social Infrastructure,
and Social Services: This activity will
compensate families residing in the
perimeter or with rights to land therein,
consistent with World Bank Operational
Policy 4.12 on Involuntary
Resettlement, by offering land in the
irrigation perimeter or, if the land
option is not chosen, other
compensation alternatives. This activity
will provide social infrastructure to
serve these project affected persons as
well as incoming settlers and other
migrant families and will also support
social services (primarily education and
health staff) during the last three years
of the Compact.

e Agricultural Services: This activity
will support a range of agricultural,
institutional and related services to
strengthen capacity and improve
agricultural practice through applied
agricultural research, extension and
farmer training, support to farmer
organizations, and support to water
users associations.

e Financial Services: This activity
will encourage agricultural lending by
reducing the risks of extending credit in
this newly developed zone, improving
transparency within the existing
financial system, and strengthening the
capabilities of local financial
institutions through a credit risk sharing
program, microfinance credit bureau
strengthening, financial institution
capacity building, and direct support to
farmers.

The table below outlines the
estimated MCC contribution to the
program by year and category over the
term of the Compact.

MULTI-YEAR FINANCIAL PLAN SUMMARY
Totals Includin& Contingencies (USD)

Project Year 1 Year 2 Year 3 Year 4 Year 5 Total
1. Airport Improvement Project 6,264,292 | 24,433,578 | 39,291,383 | 19,211,924 | 430,000 | 89,631,177
2. Industrial Park Project 7,161,000 § 27,633,932 | 49,561,416 } 9,124,171 786,000 | 94,266,519
3. Alatona Irrigation Project 21,971,279| 65,417,249 | 66,815,632 | 54,197,204 | 26,207,104 | 234,608,468
4. Monitoring and Evaluation 1,500,000 520,000 655,000 705,000 1,525,000 | 4,905,000
5. Program Management and Oversight 8,200,000 § 7,300,000 | 7,400,000 | 7,200,000 | 7,300,000 | 37,400,000

TOTAL ESTIMATED MCC CONTRIBUTION 45,096,571 125,304,759 § 163,723,431 90,438,299 | 36,248,104 460,811,164

III. Impacts

The Airport Improvement Project will
expand Mali’s access to markets and
trade through improvements in the
transportation infrastructure at the
Airport, as well as better management of
the national air transport system.
Evidence suggests that economic growth
and poverty reduction depend on
enhanced access to markets and trade.
However, Mali’s access is severely

constrained. Mali is landlocked and
heavily dependent on inadequate rail
and road networks. Mali depends on
freight transport through ports in
unstable countries, such as Conakry,
Guinea (Bamako’s closest port, which is
1000 km away) and Abidjan, Cote
d’Ivoire. In the last few years, the
instability in Cote d’Ivoire has
dramatically limited Mali’s market
access. Before the outbreak of the

Ivorian crisis, 70 percent of Malian
exports were leaving via the port of
Abidjan. In 2003, this amount dwindled
to less than 18 percent. Mali cannot
control overland routes to international
and regional markets. Therefore, air
traffic has become Mali’s lifeline for
transportation of both passengers and
export products.

Malian exports are predominantly
agriculture based and depend on rural
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small-scale producers, who would
benefit from increased exports in high-
value products such as mangoes, green
beans, and gum arabic. Additionally,
international tourists arriving at the
Airport spend the majority of their time
in rural areas, benefiting businesses in
far-away places such as Timbuktu,
Mopti, and Djenné. Finally, the
improved management of the national
airport system will facilitate links to
primary destinations through regional
air travel.

The Industrial Park Project will
leverage national reforms in the
business sector, reducing the cost and
time to register a business, and enhance
management and planning of the
industrial sector. The existing, heavily
congested, poorly managed, and
degraded “industrial zone” is
inappropriately located, lacks basic
utilities and services, and has no room
for expansion. The proposed Industrial
Park would become the anchor for a
growing industrial sector in Mali and
alleviate a key constraint to value-added
production and economic growth.
Businesses in the agro-processing sector,
where Mali has a comparative
advantage, are likely to install in the
Industrial Park. Growth generated by the
Industrial Park will generally be poverty
reducing due to the link to small-scale
agricultural production.

The Alatona Irrigation Project focuses
on a high-potential geographical zone in
one of the poorest areas of central Mali.
The Alatona Irrigation Project will
develop 16,000 ha of irrigable
agricultural land in the Alatona zone of
the ON resulting in increased
productivity and production, as well as
diversification of high-value crops.
MCC'’s investments will include
construction of a road, irrigation
infrastructure, and social infrastructure,
such as schools, clinics, and water and
sanitation facilities. This project will
provide social services, access to credit,
and agricultural extension and will help
establish and empower rural producer
organizations by giving them access to
information and productive assets. The
Alatona Irrigation Project will leverage
policy reforms expected to have a broad
impact on the agricultural landscape
throughout Mali.

Together, the three projects will result
in increased industrial growth in the
urban area, increased agricultural
production and productivity in the ON
and improved access to national,
regional, and international markets.

1V. Program Management

The accountable entity (the “MCA-
Mali”) will be organized under the laws
of Mali as a service rattaché attached to

the Prime Minister’s office. MCA-Mali
will have a mixed public-private board
of directors responsible for program
oversight. The board will consist of
eleven voting members and two non-
voting members. A management team
will have overall management
responsibility for the day-to-day
implementation of the program. MCA-
Mali will remain accountable for the
successful execution of the program
while working through implementing
entities, contractors and consultants,
whose interaction will be facilitated by
a fiscal agent and a procurement agent.
The Government of Mali (“GOM”) will
also create two advisory councils to
represent beneficiaries for each of the
project sites—the Airport domain and
the Alatona zone. In addition to the
fiscal agent and the procurement agent,
financial auditors and possibly a data
quality agent will provide external
controls.

V. Other Highlights
A. Consultative Process

The program strongly supports the
third pillar of Mali’s Poverty Reduction
Strategy Paper (“PRSP”’)—development
of infrastructure and key support for
productive sectors. The participatory
process of the PRSP is characterized as
having “breadth” and being
“systematic.” The PRSP identifies the
following as top constraints to economic
growth in its consultative process:

¢ Climatic risks affecting the rural
sector with consequences on the
national economy.

¢ High cost of factors of production.

e Fluctuations in prices of principal
import and export products.

¢ Isolation/landlocked nature of the
country.

The Compact was designed to address
these constraints. Priorities were
defined by the national PRSP structure
and refinement occurred in consultation
with civil society and the private sector.
This consultative process enriched and
helped form the GOM proposal and its
development. The insistence on rural
land ownership and titling derived from
dialogue with civil society and private
sector actors. The need for inclusion of
a strong component of social services for
the Alatona zone was also reinforced
through the consultative process.

Members of the GOM, private sector,
and civil society (Malian and U.S. non-
governmental organizations (“NGOs”’))
played an active role in developing the
Compact proposal. Local NGOs,
including village-level women’s
associations, were directly involved in
the process through numerous on-site
workshops and meetings in the ON

region. Consultations also took place
with private sector and civil society
actors around Bamako, as well as
communities surrounding the Airport
domain, who emphasized the need for
improved infrastructure and increased
economic activity to reduce poverty. In
addition, the consultative process
involved participation of the U.S. NGO
community, which has a strong
presence in Mali, working on health,
education, agriculture, governance, and
economic development programs
throughout the country.

B. GOM Commitment and Effectiveness

MCC and GOM have been in
discussions over the following policy
and institutional reforms that will
reinforce the implementation and
sustainability of the program. Relevant
reforms will serve as conditions
precedent in the disbursement
agreement. Below is a list of policy and
institutional reforms that have been
adopted or are pending:

Airport Improvement Project

e GOM is in the process of
restructuring several aspects of the civil
aviation sector to reflect the
recommendations of international
organizations such as the International
Civil Aviation Organization (“ICAQ”)
and the U.S. Federal Aviation
Administration (“FAA”). Among these
reforms:

O GOM recently (December 2005)
created an independent and financially
autonomous civil aviation agency, the
Agence Nationale de I’Aéronautique
Civile (ANAC). Implementation of the
new agency is considered by GOM to be
a high priority and a proposal has been
made to include approximately $5
million in the national budget of Mali
over the next three years for this
purpose.

O A new law is expected to be
approved before the end of 2006 that
will modernize the operations and
management of Aéroports du Mali
(“AdM”), the operator of the landside
facilities. The text of the new law will
grant AdM more flexibility, better define
its mandate, and lay the groundwork for
the eventual possibility of opening its
capital to participation by third parties
and creation of a société d’économie
mixte.

Industrial Park Project

e Law 05-019 was ratified by
Parliament in September 2005
establishing API-Mali, a new
investment promotion agency. This
agency will encourage and sustain
foreign direct and national investment,
improve the business climate, and
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develop and regulate industrial zones
and other economic activities.
Implementation of this law will
determine the agency’s exact role vis-a-
vis the Industrial Park Project.

¢ In response to the Doing Business
Indicators and the Multilateral
Investment Guarantee Agency
benchmarking study, GOM has
developed a short-term action plan to
improve Mali’s performance. Recently,
the Ministry of Investment Promotion
has engaged the International Finance
Corporation to develop a legal
regulatory framework, in addition to
frameworks relating to land allocation
and taxation for industrial zone
activities in the country.

¢ Among the various efforts that GOM
is undertaking to address weaknesses in
the Malian business climate, an
important and innovative measure
includes the establishment of the
Presidential Investors’ Council (‘“PIC”)
in September 2004. The purpose of the
PIC is to introduce a global business
perspective into policy formulation and
implementation. In response to one of
its recommendations, GOM is targeting
early 2007 to put in place a one-stop
shop for business registration housed in
the newly established API-Mali.

Alatona Irrigation Project

¢ GOM has expressed its high-level
commitment to increase land-tenure
security, to secure property rights and to
increase issuance of land titles in the
Alatona zone. This represents a major
policy departure for GOM. Although
Alatona will not be the first experiment
with land titles in the rural area, the
Alatona Irrigation Project is on an
unprecedented scale.

e GOM reforms have included (a) the
restructuring of the National Directorate
of Public Works to create the National
Directorate of Roads, including the
establishment of a unit for emergency
road works and (b) the establishment of
a Road Authority (as a successor to the
old Road Fund) with sole responsibility
for managing the financing of road
maintenance activities. The initial steps
to create a specialized autonomous
contracting agency for road
maintenance, the AGEROUTE, have also
been made. These steps provide
assurance to MCC of GOM’s
commitment to a sustainable road
maintenance program.

C. Sustainability

The Mali program is embedded in the
institutional framework of Mali with the
limited creation of parallel structures. It
reinforces GOM’s approach and
commitment to democracy,
decentralization, and empowerment of

local communities. MCC-supported
interventions will complement and
reinforce national strategies for poverty
reduction and economic growth. The
program objectives draw from the
following national development
strategies: PRSP, National Food Security
Strategy, ON Master Plan, and
Agriculture Orientation Law.

Airport Improvement Project. Under
the present division of jurisdictions, a
number of entities have responsibility
for the civil aviation sector in Mali in
general and the regulation, oversight,
management, operation, and
development of the Airport in
particular. In response to ICAO safety
and security audits and FAA
assessments, GOM is in the process of
restructuring and consolidating this
institutional framework. One major
result has been the establishment of
ANAC in December 2005, which now
has financial and administrative
independence.

The Airport Improvement Project will
reinforce the new civil aviation
regulatory and oversight agency (ANAC)
by providing technical assistance to
establish a new organizational structure,
administrative and financial procedures,
staffing and training, and provision of
equipment and facilities. Additionally,
the project will rationalize and reinforce
the Airport’s management and
operations agency (AdM) by providing
technical assistance to establish a model
for the management of the Airport and
the long-term future status and
organizational structure of AdM.

Industrial Park Project. In 1999, GOM
passed Decree 99-252 declaring the
7,194 ha of land encompassing the
Airport and the proposed Industrial
Park as public domain land. Based on
this decree, the Ministry of Public
Works and Transportation and Ministry
of Territorial Administration were
named the responsible parties for the
management of the Airport domain.
Although AdM is viewed as the asset
holding agency, GOM intends to enter
into a management contract with a
private operator for the Industrial Park.
Under the World Bank Mali Growth
Support Project, API-Mali will serve as
the public-sector regulator for the
Industrial Park, while day-to-day
management will be assigned to a
private entity (the “Operator”) through
an international, competitive
procurement process. MCC will support
the recruitment and start-up of the
Operator, and will finance limited
business support services to tenants.

To ensure the creation of new SMEs,
the Industrial Park Project will help
these SMEs access financial and market
information, as well as export

facilitation services. In addition, the
project will focus on how to ensure
coordination in operations and
maintenance of shared utilities between
the Airport and Industrial Park
operators.

Alatona Irrigation Project. The
Alatona perimeter is located at the “‘tail
end” of the ON gravity-fed irrigation
system. Long term success hinges on
effective and efficient management of
the entire system. The project addresses
this issue by financing additional
capacity on the main conveyance
structures, as well as supporting the ON
to achieve sustainable management of
its entire stock of assets. In addition, the
Alatona Irrigation Project will address
the need to update the existing ON
Master Plan, which is based on
scenarios and assumptions developed in
2001, and upon which current
expansion plans are based. Maintenance
of the main system and structures is the
financial responsibility of GOM, which
delegates this to the ON. Through a two-
tiered system of joint ON-farmer
committees, the ON also maintains the
distributors and secondary canals
within the five regional zones, while
farmer organizations manage the tertiary
canals. The water fees collected would
seem adequate to cover the operations
and maintenance cost of the major
distribution systems within the zones.

The Niono-Goma Coura road is part of
GOM'’s annual routine maintenance
program. Current allocations should
ensure routine maintenance on this
road. Periodic maintenance funding
(about every 10 years) is considered a
major challenge, although it is
anticipated that EU and World Bank
efforts to increase user fees will over
time ensure such funding.

The financial services activity will
provide microfinance institutions and
banks with training in agricultural
credit and other aspects of managing the
delivery of financial services to the
inhabitants of Alatona. The project will
create a new legal entity—the Revenue
Authority—to collect and manage the
revenues generated through land
payments. MCC funding will support
the costs of structuring this entity and
facilitate some initial capacity building.
Following this, the Revenue Authority
will support itself through the land
revenues collected. This structure has
the potential to encourage local
institutions to organize themselves
around project design and
implementation, thereby building local
capacity for community planning and
service delivery and helping to
strengthen nascent decentralized
government.
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Research and extension are
considered public goods and are funded
by GOM. Over the life of the Compact,
demand-driven and fee-based research
and extension techniques will be tested.
It is expected that the financially self-
sufficient Alatona producers’
organization as well as farmers’ groups
and village associations will play a key
role in demanding and paying for these
services.

D. Environment and Social Assessment

Airport Improvement Project. A
Category A environmental impact
assessment (“EIA”), following MCC
Environmental Guidelines and Malian
law, will be required. The
recommended wastewater treatment,
expanded water supply and
distribution, solid and hazardous waste
disposal, power supplies, drainage and
other infrastructure are currently
conceived and sized to serve both the
Airport and the Industrial Park.
Therefore, the Airport and the Industrial
Park will be treated together for
purposes of the EIA and the
resettlement action plan (“RAP”),
because of their common infrastructure,
joint road access, shared space within
the Airport domain and the cumulative
effects of both projects. The joint RAP
(covering physical and economic
displacement, both temporary and
permanent in areas inside and outside
the Airport domain) will be prepared
based on the World Bank’s Operational
Policy 4.12 on Involuntary
Resettlement. Some of the infrastructure
poses implementation risks, because
they are municipal facilities not yet
funded or built and located outside the
Airport domain.

Industrial Park Project. The Industrial
Park will be assessed in the joint
Airport/Industrial Park EIA. In this
context, the RAP will address
compensation for those cultivating and
using land in the Industrial Park and in
other locations, both on and off the
Airport domain. The approach and
issues discussed above for the Airport
Improvement Project with respect to
common infrastructure construction
impacts, the EIA, and the RAP remain
the same.

Alatona Irrigation Project. Irrigation-
related activities of the Alatona
Irrigation Project, including activities
external to the Alatona zone (such as
presettlement activities and expansion
and enhancement of the overall
conveyance capacity of the ON’s main
canal system) will require a full
Category A EIA, under MCC
Environmental Guidelines and Malian
law. The Niono-Goma Coura road’s
Category B environmental and social

assessment will be prepared in advance
of the irrigation EIA to expedite
implementation of road improvements.
The Environmental Assessment (2003)
and updated Environmental
Management Plan (2005), which already
exist for road rehabilitation of a much
longer stretch of the national route, will
be supplemented and updated for the
80-kilometer section to be funded under
the Compact. Cumulative impacts of the
road as well as the irrigation activities
will be addressed in the Alatona EIA.
Both documents will include HIV/AIDS
mitigation plans. Two RAPs consistent
with World Bank Operational Policy
4.12 on Involuntary Resettlement will
also be needed, one for the road activity
and another for the irrigation activities.
A prerequisite to preparing the Alatona
EIA is preparation of an overall land use
and natural resources management plan
to address the sustainability of the
Alatona large-scale land development
and population increase of about
60,000.

E. Donor Coordination

All three projects complement and
leverage other donors’ efforts in Mali.
The World Bank is also investing in
activities to improve the Airport,
Industrial Park, and business climate.
Due to the World Bank’s funding gap,
GOM requested additional funds from
the MCC to support the larger and more
costly infrastructure improvements. For
the Alatona Irrigation Project, the Dutch
Development Agency, French
Development Agency (“AFD”), the
World Bank, and the U.S. Agency for
International Development (“USAID”),
in particular, have been working in the
ON over the past several decades,
resulting in a more efficient,
decentralized management structure,
while increasing production and
productivity of the zone. Relevant donor
activities are described in more detail
below.

USAID: The Mali program builds on
USAID’s Accelerated Economic Growth
and Trade Development Project (2003—
2012), which includes the Program in
Development of Agricultural
Production, Mali Finance, and Trade
Mali.

World Bank: The Mali program
complements and reinforces several
ongoing or recently launched World
Bank programs such as the Mali Growth
Support Project, the National Project for
Rural Infrastructure, the Agricultural
Competitiveness and Diversification
Project, and the Rural Community
Development Project. The World Bank
is also assisting in the funding of a
regional program in West and Central
Africa aimed at improving civil aviation

safety and security as a key element of
improving the performance and
affordability of air transportation and
optimizing its role as an engine of
economic and social development.

Regional Civil Aviation Cooperation:
ANAC has recently received a draft
Common Civil Aviation Code and
Regulatory Texts from the West African
Economic and Monetary Union. These
documents were prepared as a model to
be used by states belonging to regional
groupings, as part of an effort sponsored
by ICAO to reduce the financial burden
for inspections on the part of countries
with small aviation markets, by
establishing common civil aviation
regulations and the creation of regional
entities to assist countries.

U.S. Department of Transportation
(USDOT) Safe Skies for Africa (SSFA):
The SSFA program is intended to
promote sustainable improvements in
aviation safety and security, air
navigation, and to support Africa’s
integration into the global economy. The
SSFA program coordinates activities of
other agencies, such as the FAA, the
Transportation Security Administration
and the National Transportation Safety
Board, to improve the capacities of
African aviation organizations. MCC has
signed a Memorandum of
Understanding with USDOT to
collaborate on projects such as the
present effort in Mali and discussions
regarding the coordination of our
respective projects have already taken
place.

AFD: The AFD has supported various
initiatives in the ON for many years and
is a lead donor in the donors group for
the ON. The proposed expansion of the
main canal system will complement a
planned AFD project to strengthen
certain sections of a primary canal.

Other Donors: The Mali program
complements other donors’ programs,
such as the Dutch Development
Agency’s activities in agricultural
diversification and marketing,
agricultural processing, improved water
management, and institutional
strengthening in the ON. The Dutch
have recently approved financing for a
cold-storage facility in Bamako that will
be located in the Airport domain. This
facility will be used for mangoes and
other high value horticulture products,
such as green beans.

Millennium Challenge Compact
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Millennium Challenge Compact

This Millennium Challenge Compact
(the “Compact”) is made between the
United States of America, acting
through the Millennium Challenge
Corporation, a United States

Government corporation (“MCGC”) and
the Government of the Republic of Mali
(the “Government’’) (referred to herein
individually as a “Party” and
collectively, the “Parties”). A
compendium of capitalized terms
defined herein is included in Exhibit A
attached hereto.

Recitals

Whereas, MCC, acting through its
Board of Directors, has selected the
Republic of Mali (“Mali”) as eligible to
present to MCC a proposal for the use
of Millennium Challenge Account
(“MCA”) assistance to help facilitate
poverty reduction through economic
growth in Mali;

Whereas, the Government has carried
out a consultative process with the
country’s private sector and civil society
to outline the country’s priorities for the
use of MCA assistance and developed a
proposal, which final proposal was
submitted to MCC on October 28, 2005
(the “Proposal”);

Whereas, the Proposal focused on,
among others, increasing farmer
incomes through modernizing Mali’s
agricultural sector, together with
investments in developing
transportation infrastructure and rural
institutions, all designed to dismantle
obstacles to realizing Mali’s agricultural
potential as an engine of economic
growth;

Whereas, MCC has evaluated the
Proposal and related documents to
determine whether the Proposal is
consistent with core MCA principles
and includes projects and related
activities that will advance the progress
of Mali towards achieving poverty
reduction through economic growth;
and

Whereas, based on MCC’s evaluation
of the Proposal and related documents
and subsequent discussions and
negotiations between the Parties, the
Government and MCC determined to
enter into this Compact to implement a
program using MCC Funding to advance
Mali’s progress towards poverty
reduction through economic growth (the
“Program”’);

Now, Therefore, in consideration of
the foregoing and the mutual covenants
and agreements set forth herein, the
Parties hereby agree as follows:

Article I. Purpose and Term

Section 1.1 Compact Goal; Objectives

The goal of this Compact is to reduce
poverty through economic growth in
Mali by increasing production and
productivity of agriculture and small
and medium-sized enterprises, as well
as expanding Mali’s access to markets

and trade (the “Compact Goal”’). The
key to advancing the Compact Goal is
through the development of critical
infrastructure and policy reform for
productive sectors and addressing
Mali’s constraints to growth by
capitalizing on two of its major assets,
the Bamako-Sénou International Airport
(the “Airport”), the gateway for regional
and international trade, and the
agricultural potential of the Niger River
(collectively, the “Program Objective”).
The Parties have identified the
following project-level objectives (each,
a “‘Project Objective”) of this Compact to
advance the Program Objective, and
thus the Compact Goal, each of which

is described in more detail in the
Annexes attached hereto:

(a) Establish an independent and
secure link to the regional and global
economy through infrastructure
investments at the Airport and policy
reform of the national air transport
system (the “Bamako-Sénou Airport
Improvement Project Objective”);

(g) Develop a platform for industrial
activity to be located within the Airport
domain in response to the growing
demand for well managed and serviced
industrial land (the “Industrial Park
Project Objective”); and

(c) Increase the agricultural
production and productivity in the
Alatona zone of the Office du Niger
(“ON”’) through the construction of a
road, irrigation infrastructure, social
infrastructure, agricultural services,
land allocation and increased access to
credit (the “Alatona Irrigation Project
Objective”).

The Government expects to achieve,
and shall use its best efforts to ensure
the achievement of, the Compact Goal,
Program Objective and Project
Objectives during the Compact Term.
The Program Objective and the
individual Project Objectives are
collectively referred to herein as
“Objectives” and each individually as
an “Obijective.”

Section 1.2 Projects

The Annexes attached hereto describe
the specific projects, the policy reforms
and other activities related thereto
(each, a “Project”) that the Government
will carry out, or cause to be carried out,
in furtherance of this Compact to
achieve the Objectives and the Compact
Goal.

Section 1.3 Entry into Force; Compact
Term

This Compact shall enter into force on
the date of the last letter in an exchange
of letters between the Principal
Representatives of each Party
confirming that each Party has
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completed its domestic requirements for
entry into force of this Compact
(including as set forth in Section 3.10)
and that all conditions set forth in
Section 4.1 have been satisfied by the
Government and MCC (the “Entry into
Force”). This Compact shall remain in
force for five (5) years from the Entry
into Force, unless earlier terminated in
accordance with Section 5.4 (the
“Compact Term”).

Article II. Funding and Resources

Section 2.1 MCC Funding

(a) MCC’s Contribution. MCC hereby
grants to the Government, subject to the
terms and conditions of this Compact,
an amount not to exceed Four Hundred
Sixty Million and Eight Hundred Eleven
Thousand One Hundred Sixty Four
United States Dollars (US$ 460,811,164)
(“MCC Funding”) during the Compact
Term to enable the Government to
implement the Program and achieve the
Objectives.

(i) Subject to Sections 2.1(a)(ii), 2.2(b)
and 5.4(b), the allocation of MCC
Funding within the Program and among
and within the Projects shall be as
generally described in Annex II or as
otherwise agreed upon by the Parties
from time to time.

(ii) If at any time MCC determines that
a condition precedent to an MCC
Disbursement has not been satisfied,
MCC may, upon written notice to the
Government, reduce the total amount of
MCC Funding by an amount equal to the
amount estimated in the applicable
Detailed Budget for the Program,
Project, Project Activity or sub-activity
for which such condition precedent has
not been met. Upon the expiration or
termination of this Compact, (A) any
amounts of MCC Funding not disbursed
by MCC to the Government shall be
automatically released from any
obligation in connection with this
Compact and (B) any amounts of MCC
Funding disbursed by MCC to the
Government as provided in Section
2.1(b)(i), but not re-disbursed as
provided in Section 2.1(b)(ii) or
otherwise incurred as permitted
pursuant to Section 5.4(e) prior to the
expiration or termination of this
Compact, shall be returned to MCC in
accordance with Section 2.5(a)(ii).

(iii) Notwithstanding any other
provision of this Compact and pursuant
to the authority of Section 609(g) of the
Millennium Challenge Act of 2003, as
amended (the “Act”), upon the
conclusion of this Compact (and
without regard to the satisfaction of all
of the conditions for Entry into Force
required under Section 1.3), MCC shall
make available up to Nine Million Two

Hundred Thousand United States
Dollars (US$ 9,200,000) (““‘Compact
Implementation Funding”) to facilitate
certain aspects of Compact
implementation as described in
Schedule 2.1(a)(iii) attached hereto;
provided, such Compact
Implementation Funding shall be
subject to (A) the limitations on the use
or treatment of MCC Funding set forth
in Section 2.3, as if such provision were
in full force and effect, and (B) any other
requirements for, and limitations on the
use of, such Compact Implementation
Funding as may be required by MCC in
writing; provided further, that any
Compact Implementation Funding
granted in accordance with this Section
2.1(a)(iii) shall be included in, and not
additional to, the total amount of MCC
Funding; and provided further, any
obligation to provide such Compact
Implementation Funding shall expire
upon the expiration or termination of
this Compact or five (5) years from the
conclusion of this Compact, whichever
occurs sooner, and in accordance with
Section 5.4(e). Notwithstanding
anything to the contrary in this
Compact, this Section 2.1(a)(iii) shall
provisionally apply, prior to Entry into
Force, upon execution of this Compact
by the Parties.

(b) Disbursements.

(i) Disbursements of MCC Funding.
MCC shall from time to time make
disbursements of MCC Funding (each
such disbursement, an “MCC
Disbursement”) to a Permitted Account
or through such other mechanism
agreed by the Parties under and in
accordance with the procedures and
requirements set forth in Annex I, the
Disbursement Agreement or as
otherwise provided in any other
Supplemental Agreement.

(ii) Re-Disbursements of MCC
Funding. The release of MCC Funding
from a Permitted Account (each such
release, a “Re-Disbursement”’) shall be
made in accordance with the procedures
and requirements set forth in Annex I,
the Disbursement Agreement or as
otherwise provided in any other
Supplemental Agreement.

(c) Interest. Unless the Parties agree
otherwise in writing, any interest or
other earnings on MCC Funding that
accrue (collectively, “Accrued Interest”)
shall be held in a Permitted Account
and accrue in accordance with the
requirements for the accrual and
treatment of Accrued Interest as
specified in Annex I or any
Supplemental Agreement. On a
quarterly basis and upon the
termination or expiration of this
Compact, the Government shall return,
or ensure the return of, all Accrued

Interest to any United States
Government account designated by
MCC.

(d) Currency; Conversion. The
Government shall ensure that all MCC
Funding that is held in any Permitted
Account shall be denominated in the
currency of the United States of
America (‘“United States Dollars,”
“US$” or “$”) prior to Re-Disbursement.
To the extent that any amount of MCC
Funding held in United States Dollars
must be converted into the currency of
Mali for any purpose, including for any
Re-Disbursement or any transfer of MCC
Funding into a Local Account, the
Government shall ensure that such
amount is converted consistent with the
requirements of the Bank Agreement or
any other Supplemental Agreement
between the Parties.

(e) Guidance. From time to time, MCC
may provide guidance to the
Government through Implementation
Letters on the frequency, form and
content of requests for MCC
Disbursements and Re-Disbursements or
any other matter relating to MCC
Funding. The Government shall apply
such guidance in implementing this
Compact.

Section 2.2 Government Resources

(a) The Government shall provide or
cause to be provided such Government
funds and other resources, and shall
take or cause to be taken such actions,
including obtaining all necessary
approvals and consents, as are specified
in this Compact or in any Supplemental
Agreement to which the Government is
a party or as are otherwise necessary
and appropriate effectively to carry out
the Government Responsibilities or
other responsibilities or obligations of
the Government under or in furtherance
of this Compact during the Compact
Term and through the completion of any
post-Compact Term activities, audits or
other responsibilities.

(b) If at any time during the Compact
Term, the Government materially
reallocates or reduces the allocation in
its national budget or any other
governmental authority of Mali at a
departmental, municipal, regional or
other jurisdictional level materially
reallocates or reduces the allocation in
its respective budget of the normal and
expected resources that the Government
or such other governmental authority, as
applicable, would have otherwise
received or budgeted, from external or
domestic sources, for the activities
contemplated herein, the Government
shall notify MCC in writing within
fifteen (15) days of such reallocation or
reduction, such notification to contain
information regarding the amount of the
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reallocation or reduction, the affected
activities, and an explanation for the
reallocation or reduction. In the event
that MCC independently determines,
upon review of the executed national
annual budget that such a material
reallocation or reduction of resources
has occurred, MCC shall notify the
Government and, following such
notification, the Government shall
provide a written explanation for such
reallocation or reduction and MCC may
(i) reduce, in its sole discretion, the total
amount of MCC Funding or any MCC
Disbursement by an amount equal to the
amount estimated in the applicable
Detailed Budget for the activity for
which funds were reduced or
reallocated or (ii) otherwise suspend or
terminate MCC Funding in accordance
with Section 5.4(b).

(c) The Government shall use its best
efforts to ensure that all MCC Funding
is fully reflected and accounted for in
the annual budget of Mali on a multi-
year basis.

Section 2.3 Limitations on the Use or
Treatment of MCC Funding

(a) Abortions and Involuntary
Sterilizations. The Government shall
ensure that MCC Funding shall not be
used to undertake, fund or otherwise
support any activity that is subject to
prohibitions on use of funds contained
in (i) paragraphs (1) through (3) of
section 104(f) of the Foreign Assistance
Act of 1961 (22 U.S.C. 2151b(f)(1)-(3)),
a United States statute, which
prohibitions shall apply to the same
extent and in the same manner as such
prohibitions apply to funds made
available to carry out Part I of such Act;
or (ii) any provision of law comparable
to the eleventh and fourteenth provisos
under the heading “Child Survival and
Health Programs Fund” of division E of
Public Law 108-7 (117 Stat. 162), a
United States statute.

(b) United States Job Loss or
Displacement of Production. The
Government shall ensure that MCC
Funding shall not be used to undertake,
fund or otherwise support any activity
that is likely to cause a substantial loss
of United States jobs or a substantial
displacement of United States
production, including:

(i) Providing financial incentives to
relocate a substantial number of United
States jobs or cause a substantial
displacement of production outside the
United States;

(ii) Supporting investment promotion
missions or other travel to the United
States with the intention of inducing
United States firms to relocate a
substantial number of United States jobs

or a substantial amount of production
outside the United States;

(iii) Conducting feasibility studies,
research services, studies, travel to or
from the United States, or providing
insurance or technical and management
assistance, with the intention of
inducing United States firms to relocate
a substantial number of United States
jobs or cause a substantial displacement
of production outside the United States;

(iv) Advertising in the United States
to encourage United States firms to
relocate a substantial number of United
States jobs or cause a substantial
displacement of production outside the
United States;

(v) Training workers for firms that
intend to relocate a substantial number
of United States jobs or cause a
substantial displacement of production
outside the United States;

(vi) Supporting a United States office
of an organization that offers incentives
for United States firms to relocate a
substantial number of United States jobs
or cause a substantial displacement of
production outside the United States; or

(vii) Providing general budget support
for an organization that engages in any
activity prohibited above.

(c) Military Assistance and Training.
The Government shall ensure that MCC
Funding shall not be used to undertake,
fund or otherwise support the purchase
or use of goods or services for military
purposes, including military training, or
to provide any assistance to the military,
police, militia, national guard or other
quasi-military organization or unit.

(d) Prohibition of Assistance Relating
to Environmental, Health or Safety
Hazards. The Government shall ensure
that MCC Funding shall not be used to
undertake, fund or otherwise support
any activity that is likely to cause a
significant environmental, health, or
safety hazard. Unless MCC and the
Government agree otherwise in writing,
the Government shall ensure that
activities undertaken, funded or
otherwise supported in whole or in part
(directly or indirectly) by MCC Funding
comply with environmental guidelines
delivered by MCC to the Government or
posted by MCC on its Web site or
otherwise publicly made available, as
such guidelines may be amended from
time to time (the “Environmental
Guidelines”), including any definition
of “likely to cause a significant
environmental, health, or safety hazard”
as may be set forth in such
Environmental Guidelines.

(e) Taxation.

(i) Taxes. The Government shall
ensure that the Program, MCC Funding
and Accrued Interest, and any other
Program Asset, shall be free from any

taxes imposed under the laws currently
or hereafter in effect in Mali during the
Compact Term. This exemption shall
apply to any use of MCC Funding and
Accrued Interest, and any other Program
Asset, including any Exempt Uses, and
to any work performed under or
activities undertaken in furtherance of
this Compact by any person or entity
(including contractors and grantees)
funded by MCC Funding, and shall
apply to all taxes, tariffs, duties, and
other levies (each a “Tax’’ and
collectively, “Taxes”), including:

(1) To the extent attributable to MCC
Funding, income taxes and other taxes
on profit or businesses imposed on
organizations or entities, other than
nationals of Mali, receiving MCC
Funding, including taxes on the
acquisition, ownership, rental,
disposition or other use of real or
personal property, taxes on investment
or deposit requirements and currency
controls in Mali, or any other tax, duty,
charge or fee of whatever nature, except
fees for specific services rendered; for
purposes of this Section 2.3(e), the term
“national” refers to organizations
established under the laws currently or
hereafter in effect in Mali, other than
MCA-Mali or any other entity
established solely for purposes of
managing or overseeing the
implementation of the Program or any
wholly-owned subsidiaries, divisions,
or Affiliates of entities not registered or
established under the laws currently or
hereafter in effect in Mali;

(2) Customs duties, tariffs, import and
export taxes, or other levies on the
importation, use and re-exportation of
goods, services, or the personal
belongings and effects, including
personally-owned automobiles, for
Program use or the personal use of
individuals who are neither citizens nor
permanent residents of Mali and who
are present in Mali for purposes of
carrying out the Program or their family
members, including all charges based on
the value of such imported goods;

(3) Taxes on the income or personal
property of all individuals who are
neither citizens nor permanent residents
of Mali, including income and social
security taxes of all types and all taxes
on the personal property owned by such
individuals, to the extent such income
or property are attributable to MCC
Funding; and

(4) Taxes or duties levied on the last
transaction for the purchase of goods or
services funded by MCC Funding,
including sales taxes, tourism taxes,
value-added taxes or other similar
charges. For purposes of this Section
2.3(e)(1)(4), the term “last transaction”
refers to the last transaction by which
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the goods or services were purchased for
use in the activities funded by MCC
Funding.

(ii) This Section 2.3(e) shall apply, but
is not limited, to (A) any transaction,
service, activity, contract, grant or other
implementing agreement funded in
whole or in part by MCC Funding; (B)
any supplies, equipment, materials,
property or other goods (referred to
herein collectively as “goods”) or funds
introduced into, acquired in, used or
disposed of in, or imported into or
exported from, Mali by MCC, or by any
person or entity (including contractors
and grantees) as part of, or in
conjunction with, MCC Funding or the
Program; (C) any contractor, grantee, or
other organization carrying out activities
funded in whole or in part by MCC
Funding; and (D) any employee of such
organizations (the uses set forth in
clauses (A) through (D) are collectively
referred to herein as “Exempt Uses”).

(iii) If a Tax has been levied and paid
contrary to the requirements of this
Section 2.3(e), whether inadvertently,
due to the impracticality of
implementation of this provision with
respect to certain types or amounts of
taxes, or otherwise, the Government
shall refund promptly to an account
designated by MCC the amount of such
Tax in the currency of Mali, within
thirty (30) days (or such other period as
may be agreed in writing by the Parties)
after the Government is notified in
writing of such levy and tax payment,
in accordance with procedures agreed
by the Parties, whether by MCC or
otherwise; provided, however, the
Government shall apply national funds
to satisfy its obligations under this
paragraph and no MCC Funding,
Accrued Interest, or any assets, goods,
or property (real, tangible, or intangible)
purchased or financed in whole or in
part (directly or indirectly) by MCC
Funding (collectively, the “Program
Assets”’) may be applied by the
Government in satisfaction of its
obligations under this paragraph.

(iv) At MCC’s request, the Parties
shall memorialize in a mutually
acceptable Supplemental Agreement,
Implementation Letter or other suitable
document the mechanisms for
implementing this Section 2.3(e),
including (A) a formula for determining
refunds for Taxes paid, the amount of
which is not susceptible to precise
determination; (B) a mechanism for
ensuring the tax-free importation, use,
and re-exportation of goods, services, or
the personal belongings of individuals
(including all Providers) described in
Section 2.3(e)(i)(2) above; (C) a
requirement for the provision by the
Government of a tax-exemption

certificate which expressly includes,
inter alia, the thirty (30) day refund
requirement of Section 2.3(e)(iii) above;
and (D) any other appropriate
Government action to facilitate the
administration of this Section 2.3(e).

(f) Alteration. The Government shall
ensure that no MCC Funding, Accrued
Interest or other Program Asset shall be
subject to any impoundment, rescission,
sequestration or any provision of law
now or hereafter in effect in Mali that
would have the effect of requiring or
allowing any impoundment, rescission
or sequestration of any MCC Funding,

Accrued Interest or other Program Asset.

(g) Liens or Encumbrances. The
Government shall ensure that no MCC
Funding, Accrued Interest or other
Program Asset shall be subject to any
lien, attachment, enforcement of
judgment, pledge, or encumbrance of
any kind (each a “Lien”), except with
the prior approval of MCC in
accordance with Section 3(c) of Annex
I. In the event of the imposition of any
Lien not so approved, the Government
shall promptly seek the release of such
Lien and, if required by final non-
appealable order, shall pay any amounts
owed to obtain such release; provided,
however, the Government shall apply
national funds to satisfy its obligations
under this Section 2.3(g) and no MCC
Funding, Accrued Interest, or other
Program Asset may be applied by the
Government in satisfaction of its
obligations under this Section 2.3(g).

(h) Other Limitations. The
Government shall ensure that the use or
treatment of MCC Funding, Accrued
Interest, and other Program Assets shall
be subject to and in conformity with
such other limitations (i) as required by
the applicable law of the United States
of America now or hereafter in effect
during the Compact Term, (ii) as
advisable under or required by
applicable United States Government
policies now or hereafter in effect
during the Compact Term, or (iii) to
which the Parties may otherwise agree
in writing.

(i) Utilization of Goods, Services and
Works. The Government shall ensure
that any Program Assets and any
services, facilities or works funded in
whole or in part (directly or indirectly)
by MCC Funding, unless otherwise
agreed by the Parties in writing, shall be
used solely in furtherance of this
Compact.

(j) Notification of Applicable Laws
and Policies. MCC shall notify the
Government of any applicable United
States law or policy affecting the use or
treatment of MCC Funding, whether or
not specifically identified in this
Section 2.3, and shall provide to the

Government a copy of the text of any
such applicable law and a written
explanation of any such applicable
policy.

Section 2.4 Incorporation; Notice;
Clarification

(a) The Government shall include, or
ensure the inclusion of, all of the
requirements set forth in Section 2.3 in
all Supplemental Agreements (except
for Supplemental Agreements with
Providers defined in Section 2.4(b)(ii)
below) to which MCC is not a party.

(b) The Government shall ensure
notification of all of the requirements
set forth in Section 2.3 to any Provider
and all relevant officers, directors,
employees, agents, representatives,
Affiliates, contractors, sub-contractors,
grantees and sub-grantees of any
Provider. The term “Provider” shall
mean (i) MCA-Mali, (ii) any Government
Affiliate or Permitted Designee (other
than MCA-Mali) that receives or utilizes
any Program Asset in carrying out
activities in furtherance of this
Compact, or (iii) any third party who
receives at least US$ 50,000 in the
aggregate of MCC Funding (other than
employees of MCA-Mali) during the
Compact Term or such other amount as
the Parties may agree in writing,
whether directly from MCC, indirectly
through Re-Disbursements, or
otherwise.

(c) In the event the Government or
any Provider requires clarification from
MCQC as to whether an activity
contemplated to be undertaken in
furtherance of this Compact violates or
may violate any provision of Section
2.3, the Government shall notify MCC in
writing and provide in such notification
a detailed description of the activity in
question. In such event, the Government
shall not proceed, and shall use its best
efforts to ensure that no relevant
Provider proceeds, with such activity,
and the Government shall ensure that
no Re-Disbursements shall be made for
such activity, until MCC advises the
Government or such Provider in writing
that the activity is permissible. MCC
shall use good faith efforts to respond
timely to such notification for
clarification.

Section 2.5 Refunds; Violation

(a) Notwithstanding the availability to
MCG, or exercise by MCC, of any other
remedies, including under international
law, this Compact or any Supplemental
Agreement:

(i) If any amount of MCC Funding,
Accrued Interest or any other Program
Asset is used for any purpose prohibited
under this Article II or otherwise in
violation of any of the terms and
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conditions of this Compact, any
guidance in any Implementation Letter,
or any Supplemental Agreement
between the Parties, then MCC, upon
written notice, may require the
Government to repay promptly to MCC
to an account designated by MCC, or to
others as MCC may direct, the amount
of such misused MCC Funding or
Accrued Interest, or the cash equivalent
of the value of any other misused
Program Asset, in United States Dollars,
plus any interest that accrued or would
have accrued thereon, within thirty (30)
days after the Government is notified,
whether by MCC or other duly
authorized representative of the United
States Government, of such prohibited
use; provided, however, the Government
shall apply national funds to satisfy its
obligations under this Section 2.5(a)(i)
and no MCC Funding, Accrued Interest,
or any other Program Asset may be
applied by the Government in
satisfaction of its obligations under this
Section 2.5(a)(i); and

(ii) Upon the termination or
suspension of all or any portion of this
Compact or upon the expiration of this
Compact, the Government shall, subject
to the requirements of Sections 5.4(e)
and 5.4(f), refund, or ensure the refund
of, to such account designated by MCC
the amount of any MCC Funding, plus
any Accrued Interest, promptly, but in
no event later than thirty (30) days after
the Government receives MCC’s request
for such refund; provided, that if this
Compact is terminated or suspended in
part, MCC may request a refund for only
the amount of MCC Funding, plus any
Accrued Interest, then allocated to the
terminated or suspended portion;
provided further, that any refund of
MCC Funding or Accrued Interest shall
be to such account(s) as designated by
MCC.

(b) Notwithstanding any other
provision in this Compact or any other
agreement to the contrary, MCC’s right
under this Section 2.5 for a refund shall
continue during the Compact Term and
for a period of (i) five (5) years thereafter
or (ii) one (1) year after MCC receives
actual knowledge of such violation,
whichever is later.

(c) If MCC determines that any
activity or failure to act violates, or may
violate, any Section in this Article II,
then MCC may refuse any further MCC
Disbursements for or conditioned upon
such activity, and may take any action
to prevent any Re-Disbursement related
to such activity.

Section 2.6 Bilateral Agreement

All MCC Funding shall be considered
United States assistance under the
Economic and Technical Assistance

Agreement by and between the
Government of the United States of
America and the Government, dated
January 4, 1961, as amended from time
to time (the ““Bilateral Agreement”). If
there are conflicts or inconsistencies
between any parts of this Compact and
the Bilateral Agreement, as either may
be amended from time to time, the
provisions of this Compact shall prevail
over those of the Bilateral Agreement.

Article III. Implementation

Section 3.1
Framework

Implementation

This Compact shall be implemented
by the Parties in accordance with this
Article Il and as further specified in the
Annexes and in relevant Supplemental
Agreements.

Section 3.2 Government
Responsibilities

(a) The Government shall have
principal responsibility for oversight
and management of the implementation
of the Program (i) in accordance with
the terms and conditions specified in
this Compact and relevant
Supplemental Agreements, (ii) in
accordance with all applicable laws
then in effect in Mali, and (iii) in a
timely and cost-effective manner and in
conformity with sound technical,
financial and management practices
(collectively, the “Government
Responsibilities””). Unless otherwise
expressly provided, any reference to the
Government Responsibilities or any
other responsibilities or obligations of
the Government herein shall be deemed
to apply to any Government Affiliate
and any of their respective directors,
officers, employees, contractors, sub-
contractors, grantees, sub-grantees,
agents or representatives.

(b) The Government shall ensure that
no person or entity shall participate in
the selection, award, administration or
oversight of a contract, grant or other
benefit or transaction funded in whole
or in part (directly or indirectly) by
MCC Funding, in which (i) the entity,
the person, members of the person’s
immediate family or household or his or
her business partners, or organizations
controlled by or substantially involving
such person or entity, has or have a
direct or indirect financial or other
interest, or (ii) the person or entity is
negotiating or has any arrangement
concerning prospective employment,
unless such person or entity has first
disclosed in writing to the Government
the conflict of interest and, following
such disclosure, the Parties agree in
writing to proceed notwithstanding
such conflict. The Government shall

ensure that no person or entity involved
in the selection, award, administration,
oversight or implementation of any
contract, grant or other benefit or
transaction funded in whole or in part
(directly or indirectly) by MCC Funding
shall solicit or accept from or offer to a
third party or seek or be promised
(directly or indirectly) for itself or for
another person or entity any gift,
gratuity, favor or benefit, other than
items of de minimis value and otherwise
consistent with such guidance as MCC
may provide from time to time.

(c) The Government shall not
designate any person or entity,
including any Government Affiliate, to
implement, in whole or in part, this
Compact or any Supplemental
Agreement between the Parties
(including any Government
Responsibilities or any other
responsibilities or obligations of the
Government under this Compact or any
Supplemental Agreement between the
Parties) or to exercise any rights of the
Government under this Compact or any
Supplemental Agreement between the
Parties, except as expressly provided
herein or with the prior written consent
of MCGC; provided, however, the
Government may designate MCA-Mali
or, with the prior written consent of
MCC, such other mutually acceptable
persons or entities (each, a “Permitted
Designee’’) to implement some or all of
the Government Responsibilities or any
other responsibilities or obligations of
the Government or to exercise any rights
of the Government under this Compact
or any Supplemental Agreement
between the Parties, each in accordance
with the terms and conditions set forth
in this Compact or such Supplemental
Agreement (referred to herein
collectively as “Designated Rights and
Responsibilities”’). Notwithstanding any
provision herein or any other agreement
to the contrary, no such designation
shall relieve the Government of such
Designated Rights and Responsibilities,
for which the Government shall retain
ultimate responsibility. In the event that
the Government designates any person
or entity, including any Government
Affiliate, to implement any portion of
the Government Responsibilities or
other responsibilities or obligations of
the Government, or to exercise any
rights of the Government under this
Compact or any Supplemental
Agreement between the Parties, in
accordance with this Section 3.2(c),
then the Government shall (i) cause
such person or entity to perform such
Designated Rights and Responsibilities
in the same manner and to the full
extent to which the Government is
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obligated to perform such Designated
Rights and Responsibilities; (ii) ensure
that such person or entity does not
assign, delegate or contract (or
otherwise transfer) any of such
Designated Rights and Responsibilities
to any person or entity; and (iii) cause
such person or entity to certify to MCC
in writing that it will so perform such
Designated Rights and Responsibilities
and will not assign, delegate, or contract
(or otherwise transfer) any of such
Designated Rights and Responsibilities
to any person or entity without the prior
written consent of MCC.

(d) The Government shall, upon a
request from MCC, execute, or ensure
the execution of, an assignment to MCC
of any cause of action which may accrue
to the benefit of the Government, a
Government Affiliate or any Permitted
Designee, including MCA-Mali, in
connection with or arising out of any
activities funded in whole or in part
(directly or indirectly) by MCC Funding.

(e) The Government shall ensure that
(i) no decision of MCA-Mali is modified,
supplemented, unduly influenced or
rescinded by any governmental
authority, except by a non-appealable
judicial decision, and (ii) the authority
of MCA-Mali shall not be expanded,
restricted, or otherwise modified, except
in accordance with this Compact, any
Governing Document or any other
Supplemental Agreement between the
Parties.

(f) The Government shall ensure that
all persons and individuals that enter
into agreements to provide goods,
services or works under the Program or
in furtherance of this Compact shall do
so in accordance with the Procurement
Guidelines and shall obtain all
necessary immigration, business and
other permits, licenses, consents and
approvals to enable them and their
personnel to fully perform under such
agreements.

Section 3.3 Government Deliveries

The Government shall proceed, and
cause others to proceed, in a timely
manner to deliver to MCC all reports,
notices, certificates, documents or other
deliveries required to be delivered by
the Government under this Compact or
any Supplemental Agreement between
the Parties, in form and substance as set
forth in this Compact or in any such
Supplemental Agreement.

Section 3.4 Government Assurances

The Government hereby provides the
following assurances to MCC that as of
the date this Compact is signed:

(a) The information contained in the
Proposal and any agreement, report,
statement, communication, document or

otherwise delivered or communicated to
MCC by or on behalf of the Government
on or after the date of the submission of
the Proposal (i) are true, correct and
complete in all material respects and (ii)
do not omit any fact known to the
Government that if disclosed would (1)
alter in any material respect the
information delivered, (2) likely have a
material adverse effect on the
Government’s ability to effectively
implement, or ensure the effective
implementation of, the Program or any
Project or to otherwise carry out its
responsibilities or obligations under or
in furtherance of this Compact, or (3)
have likely adversely affected MCC’s
determination to enter into this
Compact or any Supplemental
Agreement between the Parties.

(b) Unless otherwise disclosed in
writing to MCC, the MCC Funding made
available hereunder is in addition to the
normal and expected resources that the
Government usually receives or budgets
for the activities contemplated herein
from external or domestic sources.

(c) This Compact does not conflict
and will not conflict with any
international agreement or obligation to
which the Government is a party or by
which it is bound.

(d) No payments have been (i)
received by any official of the
Government or any other Governmental
Affiliate in connection with the
procurement of goods, services or works
to be undertaken or funded in whole or
in part (directly or indirectly) by MCC
Funding, except fees, taxes, or similar
payments legally established in Mali
(subject to Section 2.3(e)) and consistent
with the applicable requirement of the
laws of Mali or (ii) made to any third
party, in connection with or in
furtherance of this Compact, in violation
of the United States Foreign Corrupt
Practices Act of 1977, as amended (15
U.S.C. 78a et seq.).

Section 3.5 Implementation Letters;
Supplemental Agreements

(a) MCC may, from time to time, issue
one or more letters to furnish additional
information or guidance to assist the
Government in the implementation of
this Compact (each, an “Implementation
Letter”’). The Government shall apply
such guidance in implementing this
Compact.

(b) The details of any funding,
implementing and other arrangements
in furtherance of this Compact may be
memorialized in one or more
agreements or other instruments
between (i) the Government (or any
Government Affiliate or Permitted
Designee) and MCC, (ii) MCC or the
Government (or any Government

Affiliate or Permitted Designee) and any
third party, including any of the
Providers or Permitted Designee, or (iii)
Providers where neither MCC nor the
Government is a party, before, on, or
after the Entry into Force (each, a
“Supplemental Agreement’’). The
Government shall deliver, or cause to be
delivered, to MCC within five (5) days
of its request, or such other period as
may be specified in the Disbursement
Agreement, the execution copy of any
Supplemental Agreement to which MCC
is not a party.

Section 3.6 Procurement; Awards of
Assistance

(a) The Government shall ensure that
the procurement of all goods, services
and works by the Government or any
Provider in furtherance of this Compact
shall be consistent with the
procurement guidelines (the
“Procurement Guidelines’’) reflected in
the Disbursement Agreement or other
Supplemental Agreement between the
Government (and a mutually acceptable
Government Affiliate or MCA-Mali) and
MCCG, which Procurement Guidelines
shall include the following
requirements:

(i) Internationally accepted
procurement rules with open, fair and
competitive procedures are used in a
transparent manner to solicit, award and
administer contracts, grants, and other
agreements and to procure goods,
services and works;

(ii) Solicitations for goods, services,
and works shall be based upon a clear
and accurate description of the goods,
services or works to be acquired;

(iii) Contracts shall be awarded only
to qualified and capable contractors that
have the capability and willingness to
perform the contracts in accordance
with the terms and conditions of the
applicable contracts and on a cost
effective and timely basis; and

(iv) No more than a commercially
reasonable price, as determined, for
example, by a comparison of price
quotations and market prices, shall be
paid to procure goods, services, and
works.

(b) The Government shall maintain,
and shall use its best efforts to ensure
that all Providers maintain, records
regarding the receipt and use of goods,
services and works acquired in
furtherance of this Compact, the nature
and extent of solicitations of prospective
suppliers of goods, services and works
acquired in furtherance of this Compact,
and the basis of award of contracts,
grants and other agreements in
furtherance of this Compact.

(c) The Government shall use its best
efforts to ensure that information,
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including solicitations, regarding
procurement, grant and other agreement
actions funded (or to be funded) in
whole or in part (directly or indirectly)
by MCC Funding shall be made publicly
available in the manner outlined in the
Procurement Guidelines or in any other
manner agreed upon by the Parties in
writing.

(d) The Government shall ensure that
no goods, services or works that are
funded in whole or in part (directly or
indirectly) by MCC Funding are
procured pursuant to orders or contracts
firmly placed or entered into prior to the
Entry into Force, except as the Parties
may otherwise agree in writing.

(e) The Government shall ensure that
MCA-Mali and any other Permitted
Designee follows, and uses its best
efforts to ensure that all Providers
follow, the Procurement Guidelines in
procuring (including soliciting) goods,
services and works and in awarding and
administering contracts, grants and
other agreements in furtherance of this
Compact, and shall furnish MCC
evidence of the adoption of the
Procurement Guidelines by MCA-Mali
no later than the time specified in the
Disbursement Agreement.

(f) The Government shall include, or
ensure the inclusion of, the
requirements of this Section 3.6 into all
Supplemental Agreements between the
Government, any Government Affiliate
or Permitted Designee or any of their
respective directors, officers, employees,
Affiliates, contractors, sub-contractors,
grantees, sub-grantees, representatives
or agents, on the one hand, and a
Provider, on the other hand.

Section 3.7 Policy Performance; Policy
Reforms

In addition to the specific policy and
legal reform commitments identified in
Annex I and the Schedules thereto, the
Government shall seek to maintain and
to improve its level of performance
under the policy criteria identified in
Section 607 of the Act, and the MCA
selection criteria and methodology
published by MCC pursuant to Section
607 of the Act from time to time (“MCA
Eligibility Criteria”).

Section 3.8 Records and Information;
Access; Audits; Reviews

(a) Reports and Information. The
Government shall furnish to MCC, and
shall use its best efforts to ensure that
all Providers and any other third party
receiving MCC Funding, as appropriate,
furnish to the Government (and the
Government shall provide to MCC), any
records and other information required
to be maintained under this Section 3.8
and such other information, documents

and reports as may be necessary or
appropriate for the Government to
effectively carry out its obligations
under this Compact, including under
Section 3.12.

(b) Government Books and Records.
The Government shall maintain, and
shall use its best efforts to ensure that
all Providers maintain, accounting
books, records, documents and other
evidence relating to this Compact
adequate to show, to the satisfaction of
MCC, without limitation, the use of all
MCC Funding, including all costs
incurred by the Government and the
Providers in furtherance of this
Compact, the receipt, acceptance and
use of goods, services and works
acquired in furtherance of this Compact
by the Government and the Providers,
agreed-upon cost sharing requirements,
the nature and extent of solicitations of
prospective suppliers of goods, services
and works acquired by the Government
and the Providers in furtherance of this
Compact, the basis of award of
Government and other contracts and
orders in furtherance of this Compact,
the overall progress of the
implementation of the Program, and any
documents required by this Compact or
any Supplemental Agreement between
the Parties or reasonably requested by
MCC upon reasonable notice (‘‘Compact
Records”’). The Government shall
maintain, and shall use its best efforts
to ensure that all Covered Providers
maintain, Compact Records in
accordance with generally accepted
accounting principles prevailing in the
United States, or at the Government’s
option and with the prior written
approval by MCC, other accounting
principles, such as those (i) prescribed
by the International Accounting
Standards Committee (an affiliate of the
International Federation of
Accountants) or (ii) then prevailing in
Mali. Compact Records shall be
maintained for at least five (5) years
after the end of the Compact Term or for
such longer period, if any, required to
resolve any litigation, claims or audit
findings or any statutory requirements.

(c) Access. Upon the request of MCC,
the Government, at all reasonable times,
shall permit, or cause to be permitted,
authorized representatives of MCC, the
Inspector General, the United States
Government Accountability Office, any
auditor responsible for an audit
contemplated herein or otherwise
conducted in furtherance of this
Compact, and any agents or
representatives engaged by MCC or a
Permitted Designee to conduct any
assessment, review or evaluation of the
Program, the opportunity to audit,
review, evaluate or inspect (i) activities

funded in whole or in part (directly or
indirectly) by MCC Funding or
undertaken in connection with the
Program, the utilization of goods and
services purchased or funded in whole
or in part (directly or indirectly) by
MCC Funding, and (ii) Compact
Records, including those of the
Government or any Provider, relating to
activities funded or undertaken in
furtherance of, or otherwise relating to,
this Compact. The Government shall use
its best efforts to ensure access by MCC,
the Inspector General, the United States
Government Accountability Office or
relevant auditor, reviewer or evaluator
or their respective representatives or
agents to all relevant directors, officers,
employees, Affiliates, contractors,
representatives and agents of the
Government or any Provider.

(d) Audits.

(i) Government Audits. Except as the
Parties may otherwise agree in writing,
the Government shall, on at least a semi-
annual basis, conduct, or cause to be
conducted, financial audits of all MCC
Disbursements and Re-Disbursements
covering the period from signing of the
Compact until the earlier of the
following December 31 or June 30 and
covering each six month period
thereafter ending December 31 and June
30, through the end of the Compact
Term, in accordance with the following
terms. As requested by MCC in writing,
the Government shall use, or cause to be
used, or select or cause to be selected,
an auditor named on the approved list
of auditors in accordance with the
“Guidelines for Financial Audits
Contracted by Foreign Recipients” (the
“Audit Guidelines”) issued by the
Inspector General of the United States
Agency for International Development
(the “Inspector General”), and as
approved by MCC, to conduct such
annual audits. Such audits shall be
performed in accordance with such
Audit Guidelines and be subject to
quality assurance oversight by the
Inspector General in accordance with
such Audit Guidelines. An audit shall
be completed and delivered to MCC no
later than ninety (90) days after the first
period to be audited and no later than
ninety (90) days after each June 30th
and December 31st thereafter, or such
other period as the Parties may
otherwise agree in writing.

(ii) Audits of U.S. Entities. The
Government shall ensure that
Supplemental Agreements between the
Government or any Provider, on the one
hand, and a United States non-profit
organization, on the other hand, state
that the United States organization is
subject to the applicable audit
requirements contained in OMB
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Circular A-133, notwithstanding any
other provision of this Compact to the
contrary. The Government shall ensure
that Supplemental Agreements between
the Government or any Provider, on the
one hand, and a United States for-profit
Covered Provider, on the other hand,
state that the United States organization
is subject to audit by the cognizant
United States Government agency,
unless the Government and MCC agree
otherwise in writing.

(iii) Audit Plan. The Government
shall submit, or cause to be submitted,
to MCC no later than twenty (20) days
prior to the date of its adoption a plan,
in accordance with the Audit
Guidelines, for the audit of the
expenditures of any Covered Providers,
which audit plan, in the form and
substance as approved by MCC, the
Government shall adopt, or cause to be
adopted, no later than sixty (60) days
prior to the end of the first period to be
audited (such plan, the “Audit Plan”).

(iv) Covered Provider. A “Covered
Provider” is (1) a non-United States
Provider that receives (other than
pursuant to a direct contract or
agreement with MCC) US$ 300,000 or
more of MCC Funding in any MCA-Mali
fiscal year or any other non-United
States person or entity that receives,
directly or indirectly, US$ 300,000 or
more of MCC Funding from any
Provider in such fiscal year, or (2) any
United States Provider that receives
(other than pursuant to a direct contract
or agreement with MCC) US$ 500,000 or
more of MCC Funding in any MCA-Mali
fiscal year or any other United States
person or entity that receives, directly or
indirectly, US$ 500,000 or more of MCC
Funding from any Provider in such
fiscal year.

(v) Corrective Actions. The
Government shall use its best efforts to
ensure that Covered Providers take,
where necessary, appropriate and timely
corrective actions in response to audits,
consider whether a Covered Provider’s
audit necessitates adjustment of its own
records, and require each such Covered
Provider to permit independent auditors
to have access to its records and
financial statements as necessary.

(vi) Audit Reports. The Government
shall furnish, or use its best efforts to
cause to be furnished, to MCC an audit
report in a form satisfactory to MCC for
each audit required by this Section 3.8,
other than audits arranged for by MCC,
no later than ninety (90) days after the
end of the period under audit, or such
other time as may be agreed by the
Parties from time to time.

(vii) Other Providers. For Providers
who receive MCC Funding pursuant to
direct contracts or agreements with

MCC, MCC shall include appropriate
audit requirements in such contracts or
agreements and shall, on behalf of the
Government, unless otherwise agreed by
the Parties, conduct the follow-up
activities with regard to the audit
reports furnished pursuant to such
requirements.

(viii) Audit by MCC. MCC retains the
right to perform, or cause to be
performed, the audits required under
this Section 3.8 by utilizing MCC
Funding or other resources available to
MCQC for this purpose, and to audit,
conduct a financial review, or otherwise
ensure accountability of any Provider or
any other third party receiving MCC
Funding, regardless of the requirements
of this Section 3.8.

(e) Application to Providers. The
Government shall include, or ensure the
inclusion of, at a minimum, the
requirements of:

(i) Paragraphs (a), (b), (c), (d)(ii),
(d)(iii), (d)(v), (d)(vi), and (d)(viii) of this
Section 3.8 into all Supplemental
Agreements between the Government,
any Government Affiliate, any Permitted
Designee or any of their respective
directors, officers, employees, Affiliates,
contractors, sub-contractors, grantees,
sub-grantees, representatives or agents
(each, a “Government Party”’), on the
one hand, and a Covered Provider that
is not a non-profit organization
domiciled in the United States, on the
other hand;

(ii) Paragraphs (a), (b), (c), (d)(ii), and
(d)(viii) of this Section 3.8 into all
Supplemental Agreements between a
Government Party and a Provider that
does not meet the definition of a
Covered Provider; and

(iii) Paragraphs (a), (b), (c), (d)(ii),
(d)(v) and (d)(viii) of this Section 3.8
into all Supplemental Agreements
between a Government Party and a
Covered Provider that is a non-profit
organization domiciled in the United
States.

(f) Reviews or Evaluations. The
Government shall conduct, or cause to
be conducted, such performance
reviews, data quality reviews,
environmental and social audits, or
program evaluations during the
Compact Term or otherwise and in
accordance with the M&E Plan or as
otherwise agreed in writing by the
Parties.

(g) Cost of Audits, Reviews or
Evaluations. MCC Funding may be used
to fund the costs of any audits, reviews
or evaluations required under this
Compact, including as reflected on
Exhibit A to Annex II, and in no event
shall the Government be responsible for
the costs of any such audits, reviews or

evaluations from financial sources other
than MCC Funding.

Section 3.9 Insurance; Performance
Guarantees

The Government shall, to MCC’s
satisfaction, insure or cause to be
insured all Program Assets and shall
obtain or cause to be obtained such
other appropriate insurance and other
protections to cover against risks or
liabilities associated with the operations
of the Program, including by requiring
Providers to obtain adequate insurance
and post adequate performance bonds or
other guarantees. MCA-Mali or the
Implementing Entity or Contractor, as
applicable, shall be named as the payee
on any such insurance and the
beneficiary of any such guarantee,
including performance bonds, to the
extent permissible under applicable
laws unless otherwise agreed by the
Parties. MCC, and to the extent it is not
named as the insured party, MCA-Mali
shall be named as additional insureds
on any such insurance or other
guarantee, to the extent permissible
under applicable laws unless otherwise
agreed by the Parties. The Government
shall ensure that any proceeds from
claims paid under such insurance or
any other form of guarantee shall be
used to replace or repair any loss of
Program Assets or to pursue the
procurement of the covered goods,
services, works, or otherwise; provided,
however, at MCC'’s election, such
proceeds shall be deposited in a
Permitted Account as designated by
MCA-Mali and acceptable to MCC or as
otherwise directed by MCC. To the
extent MCA-Mali is held liable under
any indemnification or other similar
provision of any agreement between
MCA-Mali, on the one hand, and any
other Provider or other third party, on
the other hand, the Government shall
pay in full on behalf of MCA-Mali any
such obligation; provided further, the
Government shall apply national funds
to satisfy its obligations under this
Section 3.9 and no MCC Funding,
Accrued Interest, or Program Asset may
be applied by the Government in
satisfaction of its obligations under this
Section 3.9.

Section 3.10 Domestic Requirements

The Government shall proceed in a
timely manner to seek ratification of this
Compact as necessary or required by the
laws of Mali, or similar domestic
requirement, in order that (a) this
Compact (and any Supplemental
Agreement to which MCC is a party)
shall be given the status of an
international agreement; (b) no laws of
Mali (other than the Constitution of
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Mali) now or hereafter in effect shall
take precedence or prevail over this
Compact (or any Supplemental
Agreement to which MCC is a party)
during the Compact Term (or a longer
period to the extent provisions of this
Compact remain in force following the
expiration of the Compact Term
pursuant to Section 5.13); and (c) each
of the provisions of this Compact (and
each of the provisions of any
Supplemental Agreement to which MCC
is a party) is valid, binding and in full
force and effect under the laws of Mali.
The Government shall initiate such
process promptly after the conclusion of
this Compact. Notwithstanding anything
to the contrary in this Compact, this
Section 3.10 shall provisionally apply
prior to Entry into Force.

Section 3.11 No Conflict

The Government undertakes not to
enter into any agreement in conflict
with this Compact or any Supplemental
Agreement during the Compact Term.

Section 3.12 Reports

The Government shall provide, or
cause to be provided, to MCC at least on
each anniversary of the Entry into Force
(or such other anniversary agreed by the
Parties in writing) and otherwise within
thirty (30) days of any written request
by MCC, or as otherwise agreed in
writing by the Parties, the following
information:

(a) The name of each entity to which
MCC Funding has been provided;

(b) The amount of MCC Funding
provided to such entity;

(c) A description of the Program and
each Project funded in furtherance of
this Compact, including:

(i) A statement of whether the
Program or any Project was solicited or
unsolicited; and

(ii) A detailed description of the
objectives and measures for results of
the Program or Project;

(d) The progress made by Mali toward
achieving the Compact Goal and
Obijectives;

(e) A description of the extent to
which MCC Funding has been effective
in helping Mali to achieve the Compact
Goal and Objectives;

(f) A description of the coordination
of MCC Funding with other United
States foreign assistance and other
related trade policies;

(g) A description of the coordination
of MCC Funding with assistance
provided by other donor countries;

(h) Any report, document or filing
that the Government, any Government
Affiliate or any Permitted Designee
submits to any government body in
connection with this Compact;

(i) Any report or document required
to be delivered to MCC under the
Environmental Guidelines, any Audit
Plan, or any Implementation Document;
and

(j) Any other report, document or
information requested by MCC or
required by this Compact or any
Supplemental Agreement between the
Parties.

Article IV. Conditions Precedent;
Deliveries

Section 4.1 Conditions Prior to the
Entry Into Force and Deliveries

As conditions precedent to the Entry
into Force, the Parties shall satisfy the
conditions set forth in this Section 4.1.

(a) The Government (or a mutually
acceptable Government Affiliate), a
Permitted Designee, and MCC shall
execute a disbursement agreement (the
“Disbursement Agreement”), which
agreement shall be in full force and
effect as of the Entry into Force.

(b) The Government (or a mutually
acceptable Government Affiliate), a
Permitted Designee, and MCC shall
execute a governance agreement (the
“Governance Agreement”’), which
agreement shall be in full force and
effect as of the Entry into Force.

(c)(i) The Government shall deliver
one or more of the Supplemental
Agreements or other documents
identified on Exhibit B attached hereto,
which agreements or other documents
shall be fully executed by the parties
thereto and in full force and effect, or
(ii) the Government (or a mutually
acceptable Government Affiliate), a
Permitted Designee, and MCC shall
execute one or more term sheets that set
forth the material and principal terms
and conditions that will be included in
any such Supplemental Agreement or
other documents that have not been
entered into or effective as of the Entry
into Force (the “Supplemental
Agreement Term Sheets”).

(d) The Government shall deliver a
written statement as to the incumbency
and specimen signature of the Principal
Representative and each Additional
Representative of the Government
executing any document under this
Compact, such written statement to be
signed by a duly authorized official of
the Government other than the Principal
Representative or any such Additional
Representative.

(e) The Government shall deliver a
certificate signed and dated by the
Principal Representative of the
Government, or such other duly
authorized representative of the
Government acceptable to MCC, that:

(i) Certifies the Government has
completed all of its domestic

requirements in order that, and attaches
a legal opinion from the Supreme Court
of Mali (or such other legal opinion as
may be acceptable to MCC) to the effect
that (1) this Compact (and any
Supplemental Agreement to which MCC
is a party) shall be given the status of
an international agreement; (2) no laws
of Mali (other than the Constitution of
Mali) now or hereafter in effect shall
take precedence or prevail over this
Compact (or any Supplemental
Agreement to which MCC is a party)
during the Compact Term (or a longer
period to the extent provisions of this
Compact remain in force following the
Compact Term pursuant to Section
5.13); and (3) each of the provisions of
this Compact (and each of the
provisions of any Supplemental
Agreement to which MCC is a party)
shall be valid, binding and in full force
and effect under the laws of Mali; and

(ii) Attaches thereto, and certifies that
such attachments are, true, correct and
complete copies of all decrees,
legislation, regulations or other
governmental documents relating to its
domestic requirements for this Compact
to enter into force and the satisfaction
of Section 3.10, which MCC may post
on its Web site or otherwise make
publicly available.

(f) MCC shall deliver a written
statement as to the incumbency and
specimen signature of the Principal
Representative and each Additional
Representative of MCC executing any
document under this Compact such
written statement to be signed by a duly
authorized official of MCC other than
the Principal Representative or any such
Additional Representative.

(g) The Government has not engaged
subsequent to the conclusion of this
Compact in any action or omission
inconsistent with the MCA Eligibility
Criteria, as determined by MCC in its
sole discretion.

Section 4.2 Conditions Precedent to
MCC Disbursements or Re-
Disbursements

Prior to, and as condition precedent
to, any MCC Disbursement or Re-
Disbursement, the Government shall
satisfy, or ensure the satisfaction of, all
applicable conditions precedent in the
Disbursement Agreement.

Article V. Final Clauses
Section 5.1

Unless otherwise expressly stated in
this Compact or otherwise agreed in
writing by the Parties, any notice,
certificate, request, report, document or
other communication required,
permitted, or submitted by either Party

Communications



69240

Federal Register/Vol. 71, No. 230/ Thursday, November 30, 2006 / Notices

to the other under this Compact shall be
(a) in writing, (b) in English, and (c)
deemed duly given: (i) Upon personal
delivery to the Party to be notified; (ii)
when sent by confirmed facsimile or
electronic mail, if sent during normal
business hours of the recipient Party, if
not, then on the next business day; or
(iii) three (3) business days after deposit
with an internationally recognized
overnight courier, specifying next day
delivery, with written verification of
receipt to the Party to be notified at the
address indicated below, or at such
other address as such Party may
designate:

To MCC:

Millennium Challenge Corporation,
Attention: Vice President for Operations
(with a copy to the Vice President and
General Counsel), 875 Fifteenth Street,
NW., Washington, DC 20005, United
States of America, Facsimile: +1 (202)
521-3700, Phone: +1 (202) 521-3600, E-
mail: VPOperations@mcc.gov (Vice
President for Operations);
VPGeneralCounsel@mcc.gov (Vice
President and General Counsel)

To the Government:

Prime Minister of the Republic of
Mali, Primature, Bamako, Mali,
Facsimile: +223 223—-9595, Phone: +223
222-5534

With a copy to MCA-Mali:

At an address, and to the attention of
the person, to be designated in writing
to MCC by the Government.

Notwithstanding the foregoing, any
audit report delivered pursuant to
Section 3.8, if delivered by facsimile or
electronic mail, shall be followed by an
original in overnight express mail. This
Section 5.1 shall not apply to the
exchange of letters contemplated in
Section 1.3 or any amendments under
Section 5.3.

Section 5.2 Representatives

Unless otherwise agreed in writing by
the Parties, for all purposes relevant to
this Compact, the Government shall be
represented by the individual holding
the position of, or acting as, the Prime
Minister of the Republic of Mali, and
MCQC shall be represented by the
individual holding the position of, or
acting as, Vice President for Operations
(each, a “Principal Representative”),
each of whom, by written notice to the
other Party, may designate one or more
additional representatives (each, an
“Additional Representative”) for all
purposes other than signing
amendments to this Compact. The
names of the Principal Representative
and any Additional Representative of
each of the Parties shall be provided,
with specimen signatures, to the other
Party, and the Parties may accept as

duly authorized any instrument signed
by such representatives relating to the
implementation of this Compact, until
receipt of written notice of revocation of
their authority. A Party may change its
Principal Representative to a new
representative of equivalent or higher
rank upon written notice to the other
Party, which notice shall include the
specimen signature of the new Principal
Representative.

Section 5.3 Amendments

The Parties may amend this Compact
only by a written agreement signed by
the Principal Representatives of the
Parties and subject to the respective
domestic approval requirements to
which this Compact was subject.

Section 5.4 Termination; Suspension

(a) Subject to Section 2.5, either Party
may terminate this Compact in its
entirety by giving the other Party thirty
(30) days’ written notice.

(b) Notwithstanding any other
provision of this Compact, including
Section 2.1, or any Supplemental
Agreement between the Parties, subject
to Section 2.5, MCC may suspend or
terminate this Compact or MCC
Funding, in whole or in part, and any
obligation or sub-obligation related
thereto, upon giving the Government
written notice, if MCC determines, in its
sole discretion, that:

(i) Any use or proposed use of MCC
Funding or any other Program Asset or
continued implementation of the
Compact would be in violation of
applicable law or United States
Government policy, whether now or
hereafter in effect;

(ii) The Government, any Provider, or
any other third party receiving MCC
Funding or using any other Program
Asset is engaged in activities that are
contrary to the national security
interests of the United States;

(iii) The Government or any Permitted
Designee has committed an act or
omission or an event has occurred that
would render Mali ineligible to receive
United States economic assistance
under Part I of the Foreign Assistance
Act of 1961, as amended (22 U.S.C. 2151
et seq.), by reason of the application of
any provision of the Foreign Assistance
Act of 1961 or any other provision of
law;

(iv) The Government or any Permitted
Designee has engaged in a pattern of
actions or omissions inconsistent with
the MCA Eligibility Criteria, or there has
occurred a significant decline in the
performance of Mali on one or more of
the eligibility indicators contained
therein;

(v) The Government or any Provider
has materially breached one or more of
its assurances or any covenants,
obligations or responsibilities under this
Compact or any Supplemental
Agreement;

(vi) An audit, review, report or any
other document delivered in furtherance
of the Compact or any Supplemental
Agreement or any other evidence
reveals that actual expenditures for the
Program, any Project or any Project
Activity were greater than the projected
expenditure for such activities
identified in the applicable Detailed
Budget or are projected to be greater
than projected expenditures for such
activities;

(vii) If the Government (1) materially
reallocates or reduces the allocation in
its national budget or any other
Government budget of the normal and
expected resources that the Government
would have otherwise received or
budgeted, from external or domestic
sources, for the activities contemplated
herein; (2) fails to contribute or provide
the amount, level, type and quality of
resources required to effectively carry
out the Government Responsibilities or
any other responsibilities or obligations
of the Government under or in
furtherance of this Compact; or (3) fails
to pay any of its obligations as required
under this Compact or any
Supplemental Agreement, including
such obligations which shall be paid
solely out of national funds;

(viii) If the Government, any Provider,
or any other third party receiving MCC
Funding or using any other Program
Asset, or any of their respective
directors, officers, employees, Affiliates,
contractors, sub-contractors, grantees,
sub-grantees, representatives or agents,
is found to have been convicted of a
narcotics offense or to have been
engaged in drug trafficking;

(ix) Any MCC Funding or Program
Assets are applied, directly or
indirectly, to the provision of resources
and support to, individuals and
organizations associated with terrorism,
sex trafficking or prostitution;

(x) An event or condition of any
character has occurred that; (1)
Materially and adversely affects, or is
likely to materially and adversely affect,
the ability of the Government or any
other party to effectively implement, or
ensure the effective implementation of,
the Program or any Project or to
otherwise carry out its responsibilities
or obligations under or in furtherance of
this Compact or any Supplemental
Agreement or to perform its obligations
under or in furtherance of this Compact
or any Supplemental Agreement or to
exercise its rights thereunder; (2) makes
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it improbable that the Objectives will be
achieved during the Compact Term; (3)
materially and adversely affects any
Program Asset or any Permitted
Account; or (4) constitutes misconduct
injurious to MCC, or constitutes a fraud
or a felony, by the Government, any
Government Affiliate, Permitted
Designee or Provider, or any officer,
director, employee, agent,
representative, Affiliate, contractor,
grantee, subcontractor or sub-grantee of
any of the foregoing;

(xi) The Government, any Permitted
Designee or Provider has taken any
action or omission or engaged in any
activity in violation of, or inconsistent
with, the requirements of this Compact
or any Supplemental Agreement to
which the Government or any Permitted
Designee or Provider is a party;

(xii) There has occurred a failure to
meet a condition precedent or series of
conditions precedent or any other
requirements or conditions in
connection with MCC Disbursement as
set out in and in accordance with any
Supplemental Agreement between the
Parties; or

(xiii) Any MCC Funding, Accrued
Interest or Program Asset becomes
subject to a Lien without the prior
approval of MCG, and the Government
fails to obtain the release of such Lien
(utilizing national funds and not with
MCC Funding, Accrued Interest, or any
other Program Asset) within thirty (30)
days after the imposition of such Lien.

(c) MCC may reinstate any suspended
or terminated MCC Funding under this
Compact or any Supplemental
Agreement if MCC determines, in its
sole discretion, that the Government or
other relevant party has demonstrated a
commitment to correcting each
condition for which MCC Funding was
suspended or terminated.

(E) The authority under this Section
5.4 to suspend or terminate this
Compact or any MCC Funding includes
the authority to suspend or terminate
any obligations or sub-obligations
relating to MCC Funding under any
Supplemental Agreement without any
liability to MCC whatsoever.

(e) All MCC Disbursements and Re-
Disbursements shall cease upon
expiration, suspension, or termination
of this Compact; provided, however, (i)
reasonable expenditures for goods,
services and works that are properly
incurred under or in furtherance of this
Compact before such expiration,
suspension or termination of this
Compact, and (ii) reasonable
expenditures for goods and services
(including certain administrative
expenses) properly incurred in
connection with the winding up of the

Program within one hundred and
twenty (120) days after such expiration,
suspension or termination of the
Compact may be paid from MCC
Funding if (1) the request for such
payment is properly submitted within
ninety (90) days after such expiration,
suspension or termination of the
Compact, and (2) MCC had approved
the making of such expenditure in
writing in advance thereof.

(f) Other than the payments permitted
pursuant to Section 5.4(e), in the event
of the suspension or termination of this
Compact or any Supplemental
Agreement, in whole or in part, the
Government, shall suspend, at MCC’s
sole discretion, for the period of the
suspension, or terminate, or ensure the
suspension or termination of, as
applicable, any obligation or sub-
obligation of the Parties to provide
financial or other resources under this
Compact or any Supplemental
Agreement, or to the suspended or
terminated portion of this Compact or
such Supplemental Agreement, as
applicable. In the event of such
suspension or termination, the
Government shall use its best efforts to
suspend or terminate, or ensure the
suspension or termination of, as
applicable, all such noncancelable
commitments related to the suspended
or terminated MCC Funding. Any
portion of this Compact or any such
Supplemental Agreement that is not
suspended or terminated shall remain in
full force and effect.

(g) Upon the full or partial suspension
or termination of this Compact or any
MCC Funding, MCC may, at its expense,
direct that title to Program Assets be
transferred to MCC if such Program
Assets are in a deliverable state;
provided, for any Program Asset
partially purchased or funded (directly
or indirectly) by MCC Funding, the
Government shall reimburse to a United
States Government account designated
by MCC the cash equivalent of the
portion of the value of such Program
Asset, such value as determined by
MCC.

(h) Prior to the expiration of this
Compact or upon termination of this
Compact, the Parties shall consult in
good faith with a view to reaching an
agreement in writing on (i) the post-
Compact Term treatment of MCA-Mali,
(ii) the process for ensuring the refunds
of MCC Disbursements that have not yet
been released from a Permitted Account
through a valid Re-Disbursement or
otherwise committed in accordance
with Section 5.4(e), or (iii) any other
matter related to the winding up of the
Program and this Compact.

Section 5.5 Privileges and Immunities

MCC is an agency of the Government
of the United States of America and its
personnel assigned to Mali will be
notified pursuant to the Vienna
Convention on Diplomatic Relations as
members of the mission of the Embassy
of the United States of America. The
Government shall ensure that any
personnel of MCC so notified, including
individuals detailed to or contracted by
MCC, and the members of the families
of such personnel, while such personnel
are performing duties in Mali, shall
enjoy the privileges and immunities that
are enjoyed by a member of the United
States Foreign Service, or the family of
a member of the United States Foreign
Service so notified, as appropriate, of
comparable rank and salary of such
personnel, if such personnel or the
members of the families of such
personnel are not a national of, or
permanently resident in, Mali.

Section 5.6 Attachments

Any annex, schedule, exhibit, table,
appendix or other attachment expressly
attached hereto (collectively, the
“Attachments”) is incorporated herein
by reference and shall constitute an
integral part of this Compact.

Section 5.7 Inconsistencies

(a) Conflicts or inconsistencies
between any parts of this Compact shall
be resolved by applying the following
descending order of precedence:

(i) Articles I through V, and

(ii) Any Attachments.

(b) In the event of any conflict or
inconsistency between this Compact
and any Supplemental Agreement
between the Parties, the terms of this
Compact shall prevail. In the event of
any conflict or inconsistency between
any Supplemental Agreement between
the Parties and any other Supplemental
Agreement, the terms of the
Supplemental Agreement between the
Parties shall prevail. In the event of any
conflict or inconsistency between
Supplemental Agreements between any
parties, the terms of a more recently
executed Supplemental Agreement
between such parties shall take
precedence over a previously executed
Supplemental Agreement between such
parties. In the event of any
inconsistency between a Supplemental
Agreement between the Parties and any
Implementation Document, the terms of
the relevant Supplemental Agreement
shall prevail.

Section 5.8 Indemnification

The Government shall indemnify and
hold MCC and any MCC officer,
director, employee, Affiliate, contractor,
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agent or representative (each of MCC
and any such persons, an “MCC
Indemnified Party”’) harmless from and
against, and shall compensate,
reimburse and pay such MCC
Indemnified Party for, any liability or
other damages which (a) are directly or
indirectly suffered or incurred by such
MCC Indemnified Party, or to which any
MCC Indemnified Party may otherwise
become subject, regardless of whether or
not such damages relate to any third-
party claim, and (b) arise from or as a
result of the negligence or willful
misconduct of the Government, any
Government Affiliate, MCA-Mali or any
Permitted Designee, directly or
indirectly connected with, any activities
(including acts or omissions)
undertaken in furtherance of this
Compact; provided, however, the
Government shall apply national funds
to satisfy its obligations under this
Section 5.8 and no MCC Funding,
Accrued Interest, or other Program Asset
may be applied by the Government in
satisfaction of its obligations under this
Section 5.8.

Section 5.9 Headings

The Section and Subsection headings
used in this Compact are included for
convenience only and are not to be
considered in construing or interpreting
this Compact.

Section 5.10 Interpretation

(a) Any reference to the term
“including” in this Compact shall be
deemed to mean ““including without
limitation” except as expressly provided
otherwise.

(b) Any reference to activities
undertaken “‘in furtherance of this
Compact” or similar language shall
include activities undertaken by the
Government, any Government Affiliate,
any Permitted Designee, any Provider or
any other third party receiving MCC
Funding involved in carrying out the
purposes of this Compact or any
Supplemental Agreement, including
their respective directors, officers,
employees, Affiliates, contractors, sub-
contractors, grantees, sub-grantees,
representatives or agents, whether
pursuant to the terms of this Compact,
any Supplemental Agreement or
otherwise.

(c) References to “day” or “days”
shall be calendar days unless provided
otherwise.

(d) Defined terms importing the
singular also include the plural, and
vice versa.

Section 5.11

A signature to this Compact or an
amendment to this Compact pursuant to

Signatures

Section 5.3 shall be delivered only as an
original signature. With respect to all
other signatures, a signature delivered
by facsimile or electronic mail in
accordance with Section 5.1 shall be
deemed an original signature and shall
be binding on the Party delivering such
signature, and the Parties hereby waive
any objection to such signature or to the
validity of the underlying document,
certificate, notice, instrument or
agreement on the basis of the signature’s
legal effect, validity or enforceability
solely because it is in facsimile or
electronic form. Without limiting the
foregoing, a signature on an audit report
or a signature evidencing any
modification identified in Section 2(a)
and Section 4(a)(iv) of Annex I, Section
4 of Annex II, or Section 5(d) of Annex
III shall be followed by an original in
overnight express mail.

Section 5.12 Designation

MCC may designate any Affiliate,
agent, or representative to implement, in
whole or in part, its obligations, and
exercise any of its rights, under this
Compact or any Supplemental
Agreement between the Parties. MCC
shall inform the Government of any
such designation.

Section 5.13 Survival

Any Government Responsibilities,
covenants, or obligations or other
responsibilities to be performed by the
Government after the Compact Term
shall survive the termination or
expiration of this Compact and expire in
accordance with their respective terms.
Notwithstanding the termination or
expiration of this Compact, the
following provisions shall remain in
force: Sections 2.2, 2.3, 2.5, 3.2, 3.3, 3.4,
3.5, 3.8, 3.9 (for one year), 3.12, 5.1, 5.2,
5.4(d), 5.4(e) (for one hundred and
twenty (120) days), 5.4(f), 5.4(g), 5.4(h),
5.5,5.6,5.7,5.8,5.9,5.10, 5.11, 5.12,
this Section 5.13, 5.14, and 5.15.

Section 5.14 Consultation

Either Party may, at any time, request
consultations relating to the
interpretation or implementation of this
Compact or any Supplemental
Agreement between the Parties. Such
consultations shall begin at the earliest
possible date. The request for
consultations shall designate a
representative for the requesting Party
with the authority to enter consultations
and the other Party shall endeavor to
designate a representative of equal or
comparable rank. If such representatives
are unable to resolve the matter within
twenty (20) days from the
commencement of the consultations,
then each Party shall forward the

consultation to the Principal
Representative or such other
representative of comparable or higher
rank. The consultations shall last no
longer than forty-five (45) days from
date of commencement. If the matter is
not resolved within such time period,
either Party may terminate this Compact
pursuant to Section 5.4(a). The Parties
shall enter any such consultations
guided by the principle of achieving the
Compact Goal in a timely and cost-
effective manner and by the principles
of international law. Any dispute arising
under or related to this Compact shall
be determined exclusively through the
consultation mechanism set forth in this
Section 5.14.

Section 5.15 MCC Status

MCC is a United States Government
corporation acting on behalf of the
United States Government in the
implementation of this Compact. As
such, MCC has no liability under this
Compact, is immune from any action or
proceeding arising under or relating to
this Compact and the Government
hereby waives and releases all claims
related to any such liability. In matters
arising under or relating to this
Compact, MCC is not subject to the
jurisdiction of the courts or other body
of Mali or any other jurisdiction, and all
disputes arising under or relating to this
Compact shall be determined in
accordance with Section 5.14.

Section 5.16 Language

This Compact is prepared in English
and in the event of any ambiguity or
conflict between this official English
version and any other version translated
into any language for the convenience of
the Parties, this official English version
shall prevail.

Section 5.17 Publicity; Information
and Marking

The Government shall give
appropriate publicity to this Compact as
a program to which the United States,
through MCC, has contributed,
including by posting this Compact, and
any amendments thereto, on the Web
site operated by MCA-Mali (“MCA-Mali
Web site”), identifying Program activity
sites, and marking Program Assets;
provided, any announcement, press
release or statement regarding MCC or
the fact that MCC is funding the
Program or any other publicity materials
referencing MCC, including the
publicity described in this Section 5.17,
shall be subject to prior approval by
MCC and shall be consistent with any
instructions provided by MCC from time
to time in relevant Implementation
Letters. Upon the termination or
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expiration of this Compact, MCC may
request the removal of, and the
Government shall, upon such request,
remove, or cause the removal of, any
such markings and any references to
MCC in any publicity materials or on
the MCA-Mali Web site. MCC may post
this Compact, and any amendments
thereto, on the Web site of MCC. MCC
shall have the right to use any
information or data provided in any
report or document provided to MCC for
the purpose of satisfying MCC reporting
requirements or in any other manner.

In Witness Whereof, the undersigned,
duly authorized by their respective
governments, have signed this Compact
this 13th day of November 2006 and this
Compact shall enter into force in
accordance with Section 1.3.

Done at Washington, DC in English.

For the United States of America,
acting through the Millennium
Challenge Corporation, Name: John J.
Danilovich, Title: Chief Executive
Officer.

For the Government of the Republic of
Mali, Name: Moctor Ouane, Title:
Minister of Foreign Affairs and
International Cooperation.

Exhibit A—Definitions

The following compendium of
capitalized terms that are used herein is
provided for the convenience of the
reader. To the extent that there is a
conflict or inconsistency between the
definitions in this Exhibit A and the
definitions elsewhere in the text of this
Compact, the definition elsewhere in
this Compact shall prevail over the
definition in this Exhibit A.

Accrued Interest shall have the
meaning set forth in Section 2.1(c).

Act shall have the meaning set forth
in Section 2.1(a)(iii).

Ad Hoc Evaluation shall have the
meaning set forth in Section 3(b) of
Annex III.

Additional Representative shall have
the meaning set forth in Section 5.2.

AdM shall have the meaning set forth
in Section 2(c) of Schedule 1 to Annex
I

Advisory Council(s) shall have the
meaning set forth in Section 3(e)(i) of
Annex L.

Affiliate means the affiliate of a party,
which is a person or entity that controls,
is controlled by, or is under the same
control as the party in question, whether
by ownership or by voting, financial or
other power or means of influence.
References to Affiliate herein shall
include any of their respective directors,
officers, employees, affiliates,
contractors, sub-contractors, grantees,
sub-grantees, representatives, and
agents.

Agriculture Activity shall have the
meaning set forth in Section 2(e) of
Schedule 3 to Annex L.

Airport shall have the meaning set
forth in Section 1.1.

Airport Domain Advisory Council
shall have the meaning set forth in
Section 3(e)(i) of Annex I.

Airport Improvement Project shall
have the meaning set forth in the
Preamble of Schedule 1 to Annex I.

Airside Infrastructure Activity shall
have the meaning set forth in Section
2(a) of Schedule 1 to Annex L.

Alatona Irrigation Project shall have
the meaning set forth in the Preamble of
Schedule 3 to Annex I.

Alatona Irrigation Project Objective
shall have the meaning set forth in
Section 1.1(c).

Alatona Zone Advisory Council shall
have the meaning set forth in Section
3(e)(i) of Annex I.

ANAC means the Agence Nationale de
I’ Aéronautique Civile.

ASECNA means the Agence pour la
Securité de la Navigation Aérienne en
Afrique et a Madagascar.

Attachments shall have the meaning
set forth in Section 5.6.

Audit Guidelines shall have the
meaning set forth in Section 3.8(d)(i).

Audit Plan shall have the meaning set
forth in Section 3.8(d)(iii).

Auditor shall have the meaning set
forth in Section 3(h) of Annex I.

Auditor/Reviewer Agreement shall
have the meaning set forth in Section
3(h) of Annex I.

Bamako-Sénou Airport Improvement
Project Objective shall have the meaning
set forth in Section 1.1(a).

Bank(s) means any bank holding a
Permitted Account.

Bank Agreement shall have the
meaning set forth in Section 4(d) of
Annex L.

BDS shall have the meaning set forth
in Section 4 of Schedule 2 to Annex I.

Beneficiaries shall have the meaning
set forth in Section 2(a) of Annex III.

Bilateral Agreement shall have the
meaning set forth in Section 2.6.

Board shall have the meaning set forth
in Section 3(d)(i)(2) of Annex I.

Chair shall have the meaning set forth
in Section 3(d)(ii)(2)(A)(@) of Annex I.

Civil Member shall have the meaning
set forth in Section 3(d)(ii)(2)(A) of
Annex L.

Civil Society Stakeholders shall have
the meaning set forth in Section
3(e)(ii)(1) of Annex I.

CNPI means the Centre National de la
Promotion des Investissements.

Community Activity shall have the
meaning set forth in Section 2(d) of
Schedule 3 to Annex L.

Compact shall have the meaning set
forth in the Preamble.

Compact Goal shall have the meaning
set forth in Section 1.1.

Compact Implementation Funding
shall have the meaning set forth in
Section 2.1(a)(iii).

Compact Records shall have the
meaning set forth in Section 3.8(b).

Compact Reports shall have the
meaning set forth in Section
3(d)(ii)(3)(C) of Annex I

Compact Term shall have the
meaning set forth in Section 1.3.

Contract shall have the meaning set
forth in Section 3(f) of Annex I.

Contractor shall have the meaning set
forth in Section 3(f) of Annex I.

COSCAP shall have the meaning set
forth in Section 4 of Schedule 1 to
Annex L.

Covered Provider shall have the
meaning set forth in Section 3.8(d)(iv).

Designated Rights and
Responsibilities shall have the meaning
set forth in Section 3.2(c).

Detailed Budget shall have the
meaning set forth in Section 4(a)(ii) of
Annex I

DNCPN means the Direction
Nationale du Controle de la Pollution et
des Nuisances.

Director General shall have the
meaning set forth in Section 3(d)(iii) of
Annex L.

Disbursement Agreement shall have
the meaning set forth in Section 4.1(a).

EA shall have the meaning set forth in
Section 6(a) of Annex I.

EIA shall have the meaning set forth
in Section 6(a) of Annex I.

EMP shall have the meaning set forth
in Section 6(a) of Annex L.

EMS shall have the meaning set forth
in Section 6 of Schedule 1 to Annex L.

Entry into Force shall have the
meaning set forth in Section 1.3.

Environmental Guidelines shall have
the meaning set forth in Section 2.3(d).

Evaluation Component shall have the
meaning set forth in Section 1 of Annex
III.

Exempt Uses shall have the meaning
set forth in Section 2.3(e)(ii).

Final Evaluation shall have the
meaning set forth in Section 3(a) of
Annex III.

Finance Activity shall have the
meaning set forth in Section 2(f) of
Schedule 3 to Annex L.

Financial Plan Annex shall have the
meaning set forth in the Preamble of
Annex II

Fiscal Accountability Plan shall have
the meaning set forth in Section 4(c) of
Annex L.

Fiscal Agent shall have the meaning
set forth in Section 3(g)(i) of Annex I

Fiscal Agent Agreement shall have the
meaning set forth in Section 3(g)(i) of
Annex L.
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GDP means gross domestic product.

Goal Indicator shall have the meaning
set forth in Section 2(a) of Annex III.

Governance Agreement shall have the
meaning set forth in Section 4.1(b).

Governing Document shall have the
meaning set forth in Section 3(c)(i)(9) of
Annex L.

Government shall have the meaning
set forth in the Preamble.

Government Affiliate means an
Affiliate, ministry, bureau, department,
agency, government, corporation or any
other entity chartered or established by
the Government or local government in
Mali. References to Government
Affiliate shall include any of their
respective directors, officers, employees,
affiliates, contractors, sub-contractors,
grantees, sub-grantees, representatives,
and agents.

Government Member shall have the
meaning set forth in Section
3(d)(ii)(2)(A) of Annex I.

Government Party shall have the
meaning set forth in Section 3.8(e)(i).

Government Responsibilities shall
have the meaning set forth in Section
3.2(a).

Ha means hectare.

Implementation Document shall have
the meaning set forth in Section 3(a) of
Annex L.

Implementation Letter shall have the
meaning set forth in Section 3.5(a).

Implementing Entity shall have the
meaning set forth in Section 3(f) of
Annex L.

Implementing Entity Agreement shall
have the meaning set forth in Section
3(f) of Annex 1.

Indicators shall have the meaning set
forth in Section 2(a) of Annex III.

Industrial Park shall have the
meaning set forth in Section 1(a) of
Annex L.

Industrial Park Project shall have the
meaning set forth in the Preamble of
Schedule 2 to Annex I.

Industrial Park Project Objective shall
have the meaning set forth in Section
1.1(b).

Inspector General shall have the
meaning set forth in Section 3.8(d)(i).

Institutional Strengthening Activity
for the Airport Improvement Project
shall have the meaning set forth in
Section 2(c) of Schedule 1 to Annex 1.

Institutional Strengthening Activity
for the Industrial Park Project shall have
the meaning set forth in Section 2(c) of
Schedule 2 to Annex L.

Irrigation Activity shall have the
meaning set forth in Section 2(b) of
Schedule 3 to Annex L.

Land Activity shall have the meaning
set forth in Section 2(c) of Schedule 3
to Annex L.

Landside Infrastructure Activity shall
have the meaning set forth in Section
2(b) of Schedule 1 to Annex I.

Lien shall have the meaning set forth
in Section 2.3(g).

Local Account shall have the meaning
set forth in Section 4(d)(ii) of Annex I.

MG&E shall have the meaning set forth
in Section 3 of Annex L.

MG&E Annex shall have the meaning
set forth in the Preamble of Annex IIL.

MG&E Plan shall have the meaning set
forth in Section 2(d) of Annex I.

Mali shall have the meaning set forth
in the Recitals.

Management shall have the meaning
set forth in Section 3(d)(i)(2) of Annex
L

Material Agreement shall have the
meaning set forth in Section 3(c)(i)(4) of
Annex L.

Material Re-Disbursement shall have
the meaning set forth in Section
3(c)(1)(7) of Annex 1.

MCA shall have the meaning set forth
in the Recitals.

MCA Eligibility Criteria shall have the
meaning set forth in Section 3.7.

MCA-Mali shall have the meaning set
forth in Section 3(b)(i) of Annex I.

MCA-Mali Web site shall have the
meaning set forth in Section 5.17.

MCC shall have the meaning set forth
in the Preamble.

MCC Disbursement shall have the
meaning set forth in Section 2.1(b)(i).

MCC Disbursement Request shall have
the meaning set forth in Section 4(b) of
Annex L.

MCC Funding shall have the meaning
set forth in Section 2.1(a).

MCC Indemnified Party shall have the
meaning set forth in Section 5.8.

MCC Representative shall have the
meaning set forth in Section
3(d)(ii)(2)(B)(1) of Annex I.

MFTIs means microfinance institutions.

Monitoring Component shall have the
meaning set forth in Section 1 of Annex
II1.

MSMEs shall have the meaning set
forth in Section 4 of Schedule 2 to
Annex L.

Multi-Year Financial Plan shall have
the meaning set forth in Section 4(a)(i)
of Annex L.

Multi-Year Financial Plan Summary
shall have the meaning set forth in
Section 1 of Annex II.

NGOs shall have the meaning set forth
in Section 1(b) of Annex I.

Objective(s) shall have the meaning
set forth in Section 1.1.

Objective Indicator shall have the
meaning set forth in Section 2(a) of
Annex III

Observer shall have the meaning set
forth in Section 3(d)(ii)(2)(B) of Annex
L

Officer shall have the meaning set
forth in Section 3(d)(iii)(1) of Annex I.

ON shall have the meaning set forth
in Section 1.1(c).

Outcomes shall have the meaning set
forth in Section 1 of Annex III.

Outcome Indicator shall have the
meaning set forth in Section 2(a) of
Annex III.

Output Indicator shall have the
meaning set forth in Section 2(a) of
Annex III.

Party or Parties shall have the
meaning set forth in the Preamble.

Permitted Account(s) shall have the
meaning set forth in Section 4(d) of
Annex L.

Permitted Designee shall have the
meaning set forth in Section 3.2(c).

Pledge shall have the meaning set
forth in Section 3(c)(i)(8) of Annex I.

Primary and Secondary Infrastructure
Activity shall have the meaning set forth
in Section 2(a) of Schedule 2 to Annex
I

Principal Representative shall have
the meaning set forth in Section 5.2.

Procurement Agent shall have the
meaning set forth in Section 3(i) of
Annex L.

Procurement Agent Agreement shall
have the meaning set forth in Section
3(i) of AnnexI.

Procurement Guidelines shall have
the meaning set forth in Section 3.6(a).

Procurement Plan shall have the
meaning set forth in Section 3(i) of
Annex L.

Program shall have the meaning set
forth in the Recitals.

Program Annex shall have the
meaning set forth in the Preamble of
Annex L.

Program Assets shall have the
meaning set forth in Section 2.3(e)(iii).

Program Objective shall have the
meaning set forth in Section 1.1.

Project shall have the meaning set
forth in Section 1.2.

Project Activity shall have the
meaning set forth in Section 2(a) of
Annex L.

Project Objective shall have the
meaning set forth in Section 1.1.

Proposal shall have the meaning set
forth in the Recitals.

Provider shall have the meaning set
forth in Section 2.4(b).

PRSP shall have the meaning set forth
in Section 1(b) of Annex I.

RAP shall have the meaning set forth
in Section 6(a) of Annex L.

Re-Disbursement shall have the
meaning set forth in Section 2.1(b)(ii).

Resettlement Activity shall have the
meaning set forth in Section 2(b) of
Schedule 2 to Annex I.

Revenue Authority shall have the
meaning set forth in Section 2(c)(v) of
Schedule 3 to Annex 1.
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Reviewer shall have the meaning set
forth in Section 3(h) of Annex I.

Road Activity shall have the meaning
set forth in Section 2(a) of Schedule 3
to Annex L.

Special Account shall have the
meaning set forth in Section 4(d)(i) of
Annex L.

STIs means sexually transmitted
infections.

Supplemental Agreement shall have
the meaning set forth in Section 3.5(b).

Supplemental Agreement between the
Parties means any agreement between
MCC on the one hand, and the
Government, any Government Affiliate
or Permitted Designee on the other
hand.

Supplemental Agreement Term
Sheets shall have the meaning set forth
in Section 4.1(c).

Target shall have the meaning set
forth in Section 2(a) of Annex III.

Tax(es) shall have the meaning set
forth in Section 2.3(e)(i).

United States Dollars, US$ or $ shall
have the meaning set forth in Section
2.1(d).

United States Government means any
branch, agency, bureau, government
corporation, government chartered
entity or other body of the Federal
government of the United States.

USAID shall have the meaning set
forth in Section 5 of Schedule 1 to
Annex L.

VOCs shall have the meaning set forth
in Section 3 of Schedule 3 to Annex I.

Voting Member means each
Government Member and each Civil
Member.

WAEMU shall have the meaning set
forth in Section 4 of Schedule 1 to
Annex L.

Work Plan shall have the meaning set
forth in Section 3(a) of Annex I.

WUASs shall have the meaning set
forth in Section 2 of Schedule 3 to
Annex L.

Exhibit B—List of Certain Supplemental
Agreements

1. Fiscal Agent Agreement.

2. Procurement Agent Agreement.

3. Bank Agreement.

4. Form of Implementing Entity
Agreement.

Schedule 2.1(a)(iii)—Compact
Implementation Funding

The Compact Implementation
Funding provided pursuant to Section
2.1(a)(iii) of this Compact shall support
the following activities:

(a) Fiscal and procurement
administration activities;

(b) Administrative activities including
start-up costs such as staff salaries and
administrative support expenses of

MCA-Mali (or a mutually acceptable
Government Affiliate) such as rent,
computers and other information
technology or capital equipment;

(c) Baseline surveys for M&E; and

(d) Additional work for feasibility
studies.

The total amount of funds disbursed
in accordance with Section 2.1(a)(iii)
shall not exceed the amount set forth in
Section 2.1(a)(iii).

Annex [—Program Description

This Annex I to the Compact (this
“Program Annex”’) generally describes
the Program that MCC Funding will
support in Mali during the Compact
Term and the results to be achieved
from the investment of MCC Funding.
Prior to any MCC Disbursement or Re-
Disbursement, including for the Projects
described herein, MCC, the Government
(or a mutually acceptable Government
Affiliate) and MCA-Mali shall enter into
the Disbursement Agreement, which
agreement shall be in form and
substance mutually satisfactory to the
Parties, and signed by the Principal
Representative of each Party (or in the
case of a Government Affiliate, the
principal representative of such

Government Affiliate) and of MCA-Mali.

Except as specifically provided
herein, the Parties may amend this
Program Annex only by written
agreement signed by the Principal
Representative of each Party. Each
capitalized term used but not defined in
this Program Annex shall have the same
meaning given such term elsewhere in
this Compact. Unless otherwise
expressly stated, each Section reference
herein is to the relevant Section of the
main body of this Compact.

1. Background; Consultative Process

(a) Background. Mali is a landlocked
country of 1.24 million sq km that
shares a border with seven West African
countries. One of the world’s poorest
countries, Mali ranks 174 out of 177 on
the United Nations Development
Program’s Human Development Index,
with low levels of literacy (19%) and
life expectancy of 47.9 years. Sixty-four
percent of Mali’s approximate 13
million people are poor, a third living
in extreme poverty. MCC’s investments
will support the development of key
infrastructure and policy reform for
productive sectors, by addressing the
country’s constraints to growth and
capitalizing on two of Mali’s major
assets, the Airport, gateway for regional
and international trade, and the Niger
River Delta for irrigated agriculture. As
proposed by the Government, the
Program will create a platform for
increased production and productivity

of agriculture and small and medium-
sized enterprises, as well as expand
Mali’s access to markets and trade.

Investment in the Airport
infrastructure will establish an
independent and secure link to the
regional and global economy,
addressing the specific need of a
landlocked, developing country. The
investments in the industrial park to be
located within the Airport domain
(“Industrial Park”) will provide
properly managed and serviced land for
businesses and will leverage reforms
that will decrease the cost of doing
business in Mali. The investments in the
Alatona zone of ON will be a catalyst for
the transformation and
commercialization of family farms. It
will support Mali’s national
development strategy to increase the
contribution of the rural sector to
economic growth and help achieve
national food security. These
investments will be strengthened by
policy reforms and institutional support
such as formal land titles for the rural
poor, demand-driven rural advisory
services, an improved business
environment, and increased access to
markets and trade. These hard and soft
investments will impact the poor in
Mali, particularly Malian farmers and
small and medium-size entrepreneurs,
not only in Project zones but, over time,
on a national and regional scale. The
Program reinforces the Government’s
approach and commitment to
democracy, decentralization, and
empowerment of local communities.
MCC-financed interventions will
complement and reinforce national
strategies for poverty reduction and
economic growth.

(b) Consultative Process. The Program
strongly supports the third pillar of the
poverty reduction strategy paper
(“PRSP”’): Development of infrastructure
and key support for productive sectors.
The participatory process of the PRSP is
characterized as having “breadth” and
being “systematic.” The national
structure for the implementation of the
PRSP identified the following among
the top constraints to economic growth
in its consultative process:

(i) Climatic risks affecting the rural
sector with consequences on the
national economy;

(ii) High cost of factors of production;

(iii) Fluctuations in prices of principal
import and export products; and

(iv) Isolation/landlocked nature of the
country.

The Program was designed to address
these constraints. Priorities were
defined by the national PRSP structure
and refinement occurred in consultation
with civil society and the private sector.
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This consultative process enriched and
helped form the Proposal and its
development. The insistence on rural
land ownership and titling derived from
dialogue with civil society and private
sector actors. The need for inclusion of
a strong component of social services for
the Alatona zone was also reinforced
through the consultative process.

Members of the Government, private
sector, and civil society (national non-
governmental organizations and U.S.
non-governmental organizations) played
an active role in developing the
Millennium Challenge Account
proposal. Local non-governmental
organizations (“NGOs”), including
village-level women’s associations, were
directly involved in the process through
numerous on-site workshops and
meetings in the ON region.
Consultations also took place with
private sector and civil society actors
around Bamako, as well as communities
surrounding the Airport domain, who
emphasized the need for improved
infrastructure and increased economic
activity to reduce poverty. Lastly, the
Consultative Process involved
participation of the U.S. NGO
community, that has a strong presence
in Mali, working on health, education,
agriculture, governance, and economic
development programs throughout the
country.

2. Overview

(a) Projects. The Parties have
identified the Projects that the
Government will implement, or cause to
be implemented, using MCC Funding to
advance each Objective. Each Project is
described in the Schedules to this
Program Annex. The Schedules to this
Program Annex also identify one or
more of the activities that will be
undertaken in furtherance of each
Project (each, a ‘“Project Activity”), as
well as the various activities within
each Project Activity. Notwithstanding
anything to the contrary in this
Compact, the Parties may agree to
modify, amend, terminate or suspend
these Projects or to create a new project
by written agreement signed by the
Principal Representative of each Party
without amending this Compact;
provided, however, any such
modification or amendment of a Project
or creation of a new project shall (i) be
consistent with the Objectives; (ii) not
cause the amount of MCC Funding to
exceed the aggregate amount specified
in Section 2.1(a) of this Compact; (iii)
not cause the Government’s
responsibilities or contribution of
resources to be less than specified in
Section 2.2 of this Compact or

elsewhere in this Compact; and (iv) not
extend the Compact Term.

(b) Beneficiaries. The intended
beneficiaries of each Project are
described in the respective Schedule to
this Program Annex and Annex III to the
extent identified as of the date hereof.
The intended beneficiaries shall be
identified more precisely during the
initial phases of implementation of the
Program. The Government shall provide
to MCC information on the population
of the areas in which the Projects will
be active, disaggregated by gender,
income level and age. The Parties shall
agree upon the description of the
intended beneficiaries and the Parties
will make publicly available a more
detailed description of the intended
beneficiaries of the Program, including
publishing such description on the
MCA-Mali Web site.

(c) Civil Society. Civil society shall
participate in overseeing the
implementation of the Program through
its representation on the Board and the
Advisory Councils, as provided in
Section 3(d) and Section 3(e),
respectively, of this Program Annex. In
addition, ongoing consultations with the
civil society regarding the manner in
which each Project is being
implemented will take place throughout
the Compact Term.

(d) Monitoring and Evaluation. Annex
III generally describes the plan to
measure and evaluate progress toward
achievement of the Compact Goal and
the Objectives (the “M&E Plan”). As
outlined in the Disbursement
Agreement and other Supplemental
Agreements, continued disbursement of
MCC Funding under this Compact
(whether as MCC Disbursements or Re-
Disbursements) shall be contingent on,
among other things, successful
achievement of certain Targets as set
forth in the M&E Plan.

3. Implementation Framework

The implementation framework and
the plan for ensuring adequate
governance, oversight, management,
monitoring and evaluation (“M&E”) and
fiscal accountability for the use of MCC
Funding is summarized below and in
the Schedules attached to this Program
Annex, and as may otherwise be agreed
in writing by the Parties.

(a) General. The elements of the
implementation framework will be
further described in the Supplemental
Agreements and in a set of detailed
documents for the implementation of
the Program, consisting of (i) a Multi-
Year Financial Plan, (ii) a Fiscal
Accountability Plan, (iii) a Procurement
Plan, (iv) an M&E Plan, and (v) a Work
Plan (each, an “Implementation

Document’’). MCA-Mali shall adopt
each Implementation Document in
accordance with the requirements and
timeframe as may be specified in this
Program Annex, Annex II, Annex III,
and the Disbursement Agreement or as
may otherwise be agreed by the Parties
from time to time. MCA-Mali may
amend any Implementation Document
without amending this Compact,
provided that any material amendment
of such Implementation Document has
been approved by MCC and is otherwise
consistent with the requirements of this
Compact and any Supplemental
Agreement. By such time as may be
specified in the Disbursement
Agreement, or as may otherwise be
agreed by the Parties from time to time,
MCA-Mali shall adopt a work plan for
the overall administration of the
Program (the “Work Plan”’). The Work
Plan shall set forth, with respect to (i)
the administration of the Program, (ii)
the monitoring and evaluation of the
Program, and (iii) the implementation of
each Project, the following: (1) Each
activity to be undertaken or funded by
MCC Funding (to the level of detail
mutually acceptable to MCA-Mali and
MCQ), (2) the Detailed Budget, and (3)
where appropriate, the allocation of
roles and responsibilities for specific
activities, other programmatic
guidelines, performance requirements,
targets, and other expectations related
thereto.

(b) Government.

(i) The Government shall promptly
take all necessary and appropriate
actions to carry out the Government
Responsibilities and other obligations or
responsibilities of the Government
under and in furtherance of this
Compact, including undertaking or
pursuing such legal, legislative or
regulatory actions or procedural changes
and contractual arrangements as may be
necessary or appropriate to achieve the
Obijectives, to successfully implement
the Program, to designate any rights or
responsibilities to any Permitted
Designee, and to establish a legal entity,
in a form mutually agreeable to the
Parties (“MCA-Mali”’), which shall be a
Permitted Designee and shall be
responsible for the oversight and
management of the implementation of
this Compact on behalf of the
Government. The Government shall
promptly deliver to MCC certified
copies of any documents, orders,
decrees, laws or regulations evidencing
such legal, legislative, regulatory,
procedural, contractual or other actions.

(ii) The Government shall ensure that
MCA-Mali is duly authorized and
organized, sufficiently staffed and
empowered to carry out fully the
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Designated Rights and Responsibilities.
Without limiting the generality of the
preceding sentence, MCA-Mali shall be
organized, and have such roles and
responsibilities, as described in Section
3(d) of this Program Annex and as
provided in the Governing Documents.

(c) MCC.

(i) Notwithstanding Section 3.11 of
this Compact or any provision in this
Program Annex to the contrary, and
except as may be otherwise agreed upon
by the Parties from time to time, MCC
must approve in writing each of the
following transactions, activities,
agreements and documents prior to the
execution or carrying out of such
transaction, activity, agreement or
document and prior to MCC
Disbursements or Re-Disbursements in
connection therewith:

(1) MCC Disbursements;

(2) Each Implementation Document
(including each component thereto) and
any material amendments and
supplements thereto;

(3) Any Audit Plan;

(4) Agreements (i) between the
Government and MCA-Mali, (ii)
between the Government, a Government
Affiliate, MCA-Mali or any other
Permitted Designee, on the one hand,
and any Provider or Affiliate of a
Provider, on the other hand, which
require such MCC approval under
applicable law, the Disbursement
Agreement, any Governing Document,
or any other Supplemental Agreement,
or (iii) in which the Government, a
Government Affiliate, MCA-Mali or any
other Permitted Designee appoints,
hires, or engages any of the following in
furtherance of this Compact:

(A) Auditor;

(B) Reviewer;

(C) Fiscal Agent;

(D) Procurement Agent;
(E) Bank;

(F) Implementing Entity (as required
under Section 3(f) of this Program
Annex); and

(G) A member of the Board (including
any Observer), any Officer or any other
key employee of MCA-Mali (including
agreements involving the terms of any
compensation for any such person).

(Any agreement described in clause (i)
through (iii) of this Section 3(c)(i)(4) of
this Program Annex and any
amendments and supplements thereto,
each, a “Material Agreement”);

(5) Any modification, termination or
suspension of a Material Agreement, or
any action that would have the effect of
such a modification, termination or
suspension of a Material Agreement;

(6) Any agreement that is (A) not at
arm’s length or (B) with a party related
to the Government, MCA-Mali or any of
their respective Affiliates;

(7) Any Re-Disbursement that requires
such MCC approval under applicable
law, any Governing Document, or any
other Supplemental Agreement (each, a
‘“Material Re-Disbursement”’);

(8) Any pledge of any MCC Funding
or any Program Assets, or any guarantee,
directly or indirectly, of any
indebtedness (each, a “Pledge”);

(9) Any decree, legislation, regulation,
contractual arrangement (including the
Governance Agreement), or other
charter document establishing or
governing MCA-Mali (each, a
“Governing Document”);

(10) Any disposition, in whole or in
part, liquidation, dissolution, winding
up, reorganization or other change of
(A) MCA-Mali, including any revocation
or modification of or supplement to any
Governing Document related thereto, or
(B) any subsidiary or Affiliate of MCA-
Mali;

(11) Any change in character or
location of any Permitted Account;

(12) Formation or acquisition of any
direct or indirect subsidiary, or other
Affiliate, of MCA-Mali;

(13) (A) Any change of any member of
the Board (including any Observer), of
the member serving as the Chair or in
the composition or size of the Board,
and the filling of any vacant seat of any
member of the Board (including any
Observer), (B) any change of any Officer
or other key employee of MCA-Mali or
in the composition or size of the
Management, and the filling of any
vacant position of any Officer or other
key employee of MCA-Mali, and (C) any
material change in the composition or
size of any Advisory Council;

(14) Any decision by MCA-Mali to
engage, to accept or to manage any
funds from any donor agencies or
organizations in addition to MCC
Funding during the Compact Term;

(15) Any decision to amend,
supplement, replace, terminate, or
otherwise change any of the foregoing;
and

(16) Any other activity, agreement,
document or transaction requiring the
approval of MCC in this Compact,
applicable law, any Governing
Document, the Disbursement
Agreement, or any other Supplemental
Agreement between the Parties.

(ii) MCC shall have the authority to
exercise its approval rights set forth in
this Section 3(c) of this Program Annex
in its sole discretion and independent of
any participation or position taken by
the MCC Representative at a meeting of
the Board. MCC retains the right to
revoke its approval of any matter,
agreement, or action if MCGC concludes,
in its sole discretion, that its approval
was issued on the basis of incomplete,

inaccurate or misleading information
furnished by the Government, any
Government Affiliate, MCA-Mali or any
other Permitted Designee.
Notwithstanding any provision in this
Compact or any Supplemental
Agreement to the contrary, the exercise
by MCC of its approval rights under this
Compact or any Supplemental
Agreement shall not (1) diminish or
otherwise affect the Government
Responsibilities or any other obligations
or responsibilities of the Government
under this Compact or any
Supplemental Agreement, (2) transfer
any such obligations or responsibilities
of the Government, or (3) otherwise
subject MCC to any liability.

(d) MCA-Mali.

(i) General. Unless otherwise agreed
by the Parties in writing, MCA-Mali
shall, as a Permitted Designee, be
responsible for the oversight and
management of the implementation of
this Compact. MCA-Mali shall be
governed by applicable law and the
Governing Documents. Each Governing
Document shall be in form and
substance satisfactory to MCC and
effective on or before the time specified
in the Disbursement Agreement, and
based on the following principles:

(1) The Government shall ensure that
MCA-Mali shall not assign, delegate or
contract any of the Designated Rights
and Responsibilities without the prior
written consent of the Government and
MCC. MCA-Mali shall not establish any
Affiliates or subsidiaries (direct or
indirect) without the prior written
consent of the Government and MCC.

(2) Unless otherwise agreed by the
Parties in writing, MCA-Mali shall
consist of (A) an independent board of
directors (the “Board’’) to oversee MCA-
Mali’s responsibilities and obligations
under this Compact (including any
Designated Rights and Responsibilities)
and (B) a management unit to have
overall management (the
“Management”’) responsibility for the
implementation of this Compact.

(3) The Government shall ensure that
the Governing Documents comply with
the requirements set forth in this
Program Annex.

(ii) Board.

(1) Formation. The Government shall
ensure that the Board shall be formed,
constituted, governed and operated in
accordance with the terms and
conditions set forth in the Governing
Documents and any Supplemental
Agreement.

(2) Composition. Unless otherwise
agreed by the Parties in writing, the
Board shall consist of no more than
eleven (11) voting members and two (2)
non-voting observers identified below.
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(A) The Board shall initially be
composed of eleven (11) voting
members as follows, provided that the
members identified in subsections (i)—
(vi) below (each, a “Government
Member,” and each of the other voting
members, a “Civil Member”’) may be
replaced by another government official
from a ministry or other government
body relevant to the Program activities
pursuant to the Governing Documents,
subject to approval by MCC (such
replacement to be referred to thereafter
as a Government Member):

(i) Representative from the Prime
Minister’s Office, appointed as the chair
(““Chair”) as provided in the Governing
Documents;

(ii) Representative from the Ministry
of Equipment and Transport;

(iii) Representative from the Ministry
of Economy and Finance;

(iv) Representative from the Ministry
for Investment Promotion and Small
and Medium-Size Industries;

(v) Representative from the Ministry
of Agriculture;

(vi) Representative from the Ministry
of Territorial Administration;

(vii) Representative from the National
Committee for Business Owners;

(viii) Representative from the
Chamber of Commerce and Industry;

(ix) Representative from the Chamber
of Agriculture;

(x) Representative from civil society
organizations representing youth,
selected by the relevant national NGOs
and civil society organizations and
based on selection criteria agreed upon
by the Parties; and

(xi) Representative from civil society
organizations representing women,
selected by the relevant national NGOs
and civil society organizations and
based on selection criteria agreed upon
by the Parties.

(B) The non-voting observers of the
Board (each, an “Observer”’) shall be:

(i) A representative designated by
MCC (the “MCC Representative”); and

(ii) A representative of environmental
NGOs, selected by the relevant national
NGOs and civil society organizations
and based on selection criteria agreed
upon by the Parties.

(C) Each Government Member
position (other than the Chair) shall be
filled by the individual, during the
Compact Term, holding the office
identified, and all Government Members
(including the Chair) shall serve in their
capacity as the applicable Government
officials and not in their personal
capacity.

(D) Each Civil Member shall serve a
two (2) year term.

(E) The Voting Members, by majority
vote, may alter the size of the Board in

accordance with the Governing
Documents so long as the total does not
exceed eleven (11) members.

(F) Each Observer shall have rights to
attend all meetings of the Board,
participate in the discussions of the
Board, and receive all information and
documents provided to the Board,
together with any other rights of access
to records, employees or facilities as
would be granted to a member of the
Board under the Governing Documents.

(G) The Voting Members shall
exercise their duties solely in
accordance with the best interests of
MCA-Mali, the Program, the Compact
Goal and the Objectives, and shall not
undertake any action that is contrary to
those interests or would result in
personal gain or a conflict of interest.

(3) Roles and Responsibilities. The
roles and responsibilities of the Board
shall include the following:

(A) The Board shall oversee the
Management, the overall
implementation of the Program, and the
performance of the Designated Rights
and Responsibilities.

(B) Certain actions may be taken and
certain agreements, documents or
instruments executed and delivered, as
the case may be, by MCA-Mali only
upon the approval and authorization of
the Board as provided under applicable
law or as set forth in any Governing
Document, including each MCC
Disbursement Request, selection or
termination of certain Providers and any
Implementation Document.

(C) The Chair, unless otherwise
provided in the applicable Governing
Documents, shall certify any documents
or reports delivered to MCC in
satisfaction of the Government’s
reporting requirements under this
Compact or any Supplemental
Agreement between the Parties (the
“Compact Reports”) or any other
documents or reports from time to time
delivered to MCC by MCA-Mali
(whether or not such documents or
reports are required to be delivered to
MCC), and that such documents or
reports are true, correct and complete.

(D) Without limiting the generality of
the Designated Rights and
Responsibilities that the Government
may designate to MCA-Mali, and subject
to MCC’s contractual rights of approval
as set forth in Section 3(c) of this
Program Annex, elsewhere in this
Compact or any Supplemental
Agreement, the Board shall have the
exclusive authority as between the
Board and the Management for all
actions defined for the Board in any
Governing Document and which are
expressly designated therein as

responsibilities that cannot be delegated
further.

(E) The Board shall meet with and
exchange information with the Advisory
Councils, as contemplated in Section
3(e) of this Program Annex. Without
limiting the generality of the foregoing,
the Board shall take each Advisory
Council’s suggestions into consideration
in connection with any amendment to
the M&E Plan, pursuant to Section 5(b)
of Annex III.

(4) Indemnification of Civil Members,
Observers, and Officers. The
Government shall ensure, at the
Government’s sole cost and expense,
that appropriate insurance is obtained
and appropriate indemnifications and
other protections are provided,
acceptable to MCC and to the fullest
extent permitted under the laws of Mali,
to ensure that (A) the Civil Members
and the Observers shall not be held
personally liable for the actions or
omissions of the Board or MCA-Mali
and (B) Officers shall not be held
personally liable for the actions or
omissions of the Board, MCA-Mali or
actions or omissions of the Officer so
long as properly within the scope of
Officer’s authority. Pursuant to Section
5.5 and Section 5.8 of this Compact, the
Government and MCA-Mali shall hold
harmless the MCC Representative for
any liability or action arising out of the
MCC Representative’s role as an
Observer on the Board. The Government
hereby waives and releases all claims
related to any such liability and
acknowledges that the MCC
Representative has no fiduciary duty to
MCA-Mali. In matters arising under or
relating to this Compact, the MCC
Representative is not subject to the
jurisdiction of the courts or any other
governmental body of Mali. MCA-Mali
shall provide a written waiver and
acknowledgement that no fiduciary duty
to MCA-Mali is owed by the MCC
Representative.

(iii) Management. Unless otherwise
agreed in writing by the Parties, the
Management shall report, through its
chief executive officer (the “Director
General”) or other Officer as designated
in any Governing Document, directly to
the Board and shall have the
composition, roles and responsibilities
described below and set forth more
particularly in the Governing
Documents.

(1) Composition. The Government
shall ensure that the Management shall
be composed of qualified experts from
the public or private sectors, including
such officers and staff as may be
necessary to carry out effectively its
responsibilities, each with such powers
and responsibilities as set forth in the
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Governing Documents, and from time to
time in any Supplemental Agreement
between the Parties, including the
following: (A) Director General; (B)
Director of Finance and Administration;
(C) Legal Adviser; (D) Director of
Procurement; (E) Director of
Environmental and Social Assessment;
(F) Director of Monitoring and
Evaluation; (G) Director of Airport
Improvement Project; (H) Director of
Industrial Park Project; and (I) Director
of Alatona Irrigation Project. Each
person holding the position in any of
the sub-clauses (A) through (I), and such
other offices as may be created and
designated in accordance with any
Governing Document and any
Supplemental Agreement, shall be
referred to as an “Officer.” The
Management shall be supported by
appropriate administrative and support
personnel consistent with the Detailed
Budget for Program administration and
any Implementation Document.

(2) Appointment of Officers. The
Director General shall be selected after
an open and competitive recruitment
and selection process, and appointed in
accordance with the Governing
Documents, which appointment shall be
subject to MCC approval. Such
appointment shall be further evidenced
by such document as the Parties may
agree. Unless otherwise specified in the
Governing Documents, the Officers of
MCA-Mali other than the Director
General shall be selected and hired by
the Board after an open and competitive
recruitment and selection process, and
appointed in accordance with the
Governing Documents, which
appointment shall be subject to MCC
approval. Such appointment shall be
further evidenced by such document as
the Parties may agree.

(3) Roles and Responsibilities. The
roles and responsibilities of the
Management shall include:

(A) The Management shall assist the
Board in overseeing the implementation
of the Program and shall have principal
responsibility (subject to the direction
and oversight of the Board and subject
to MCC’s contractual rights of approval
as set forth in Section 3(c) of this
Program Annex or elsewhere in this
Compact or any Supplemental
Agreement) for the overall management
of the implementation of the Program.

(B) Without limiting the foregoing
general responsibilities or the generality
of Designated Rights and
Responsibilities that the Government
may designate to MCA-Mali, the
Management shall develop each
Implementation Document, oversee the
implementation of the Projects, manage
and coordinate monitoring and

evaluation, ensure compliance with the
Fiscal Accountability Plan, and such
other responsibilities as set out in the
Governing Documents or otherwise
delegated to the Management by the
Board from time to time.

(C) Appropriate Officers as designated
in the Governing Documents shall have
the authority to contract on behalf of
MCA-Mali under any procurement
undertaken in accordance with the
Disbursement Agreement (including the
Procurement Guidelines) in furtherance
of the Program.

(D) The Management shall have the
obligation and right to approve certain
actions and documents or agreements,
including certain Re-Disbursements,
MCC Disbursement Requests, Compact
Reports, certain human resources
decisions and certain other actions, as
provided in the Governing Documents.

(e) Advisory Councils.

(i) Formation. The Government shall
ensure the establishment of (1) an
advisory council to the Board
representing the beneficiaries of the
Airport Improvement Project and the
Industrial Park Project (““Airport
Domain Advisory Council”’); and (2) an
advisory council to the Board
representing the beneficiaries of the
Alatona Irrigation Project (the ““Alatona
Zone Advisory Council,” together with
the Airport Domain Advisory Council,
the “Advisory Councils” and each an
“Advisory Council”’), which Advisory
Councils shall be independent of MCA-
Mali and shall be established to the
satisfaction of MCC. The Government
shall take all steps necessary to establish
the Advisory Councils as soon as
possible following the execution of this
Compact.

(ii) Composition.

(1) Each Advisory Council shall
consist of no more than fifteen (15)
voting members and shall be composed
of representatives of relevant banking
organizations, microfinance institutions,
farmer associations, women'’s
associations, chambers of commerce,
local government, anti-corruption
associations and environmental and
social organizations (“Civil Society
Stakeholders™).

(2) The Government shall take all
actions necessary and appropriate to
ensure that each Advisory Council is
established consistent with this Section
3(e) of this Program Annex and as
otherwise specified in the Governing
Documents or otherwise agreed in
writing by the Parties. The composition
of each Advisory Council may be
adjusted by agreement of the Parties
from time to time to ensure, among
others, an adequate representation of the
intended beneficiaries of the relevant

Projects. Each member of an Advisory
Council may appoint an alternate,
approved by majority vote of the other
members of such Advisory Council, to
serve when the member is unable to
participate in a meeting of the Advisory
Council.

(iii) Roles and Responsibilities. Each
Advisory Council shall be a mechanism
to provide representatives of the private
sector, civil society and local
government the opportunity to provide
advice and input to MCA-Mali regarding
the implementation of this Compact. At
the request of any Advisory Council,
MCA-Mali shall provide such
information and documents as it deems
advisable, subject to appropriate
treatment of such information and
documents by the members of such
Advisory Council. Specifically, during
each meeting of an Advisory Council,
MCA-Mali shall present an update on
the implementation of this Compact and
progress towards achievement of the
Objectives. Each Advisory Council shall
have an opportunity to provide
regularly to MCA-Mali its views or
recommendations on the performance
and progress on the Projects and Project
Activities, any Implementation
Document, procurement, financial
management or such other issues as may
be presented from time to time to such
Advisory Council or as otherwise raised
by such Advisory Council.

(iv) Meetings. Each Advisory Council
shall hold at least two general meetings
per year as well as such other periodic
meetings as may be necessary or
appropriate from time to time. The
members of each Advisory Council shall
be provided timely advance notice of all
such general meetings, invited to
participate in all such meetings and
afforded an opportunity during each
such meeting to present their views or
recommendations to such Advisory
Council.

(v) Accessibility; Transparency. The
members of each Advisory Council shall
be accessible to the beneficiaries they
represent to receive the beneficiaries’
comments or suggestions regarding the
Program. The notices for, and the
minutes (including the views or
recommendations of the Civil Society
Stakeholders expressed) of all general
meetings of, each Advisory Council
shall be made public on the MCA-Mali
Web site or otherwise (including
television, radio and print) in a timely
manner.

(f) Implementing Entities. Subject to
the terms and conditions of this
Compact and any other Supplemental
Agreement between the Parties, MCA-
Mali may engage one or more
Government Affiliates to implement and
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carry out any Project, Project Activity
(or a component thereof) or any other
activities to be carried out in
furtherance of this Compact (each, an
“Implementing Entity”’). The
Government shall ensure that MCA-Mali
enters into an agreement with each
Implementing Entity, in form and
substance satisfactory to MCC, that sets
forth the roles and responsibilities of
such Implementing Entity and other
appropriate terms and conditions
(including the payment of the
Implementing Entity, if any) (an
“Implementing Entity Agreement”’).
Any Implementing Entity Agreement
between MCA-Mali and a Government
Affiliate that is a Provider or as may
otherwise be required under the
Disbursement Agreement shall be in
form and substance satisfactory to MCC.
The Implementing Entity shall report
directly to the relevant Officer, as
designated in the applicable
Implementing Entity Agreement or as
otherwise agreed by the Parties.

(g) Fiscal Matters.

(1) Fiscal Agent. The Government
shall ensure that MCA-Mali engages a
fiscal agent following an international
competitive process (a ‘“Fiscal Agent”),
who shall be responsible for, among
other things: (1) Assisting MCA-Mali in
preparing the Fiscal Accountability
Plan; (2) ensuring and certifying that Re-
Disbursements are properly authorized
and documented in accordance with
established control procedures set forth
in the Disbursement Agreement, the
Fiscal Agent Agreement and other
Supplemental Agreements; (3) Re-
Disbursement from, and cash
management and account reconciliation
of, any Permitted Account established
and maintained for the purpose of
receiving MCC Disbursements and
making Re-Disbursements (to which the
Fiscal Agent has sole signature
authority); (4) providing applicable
certifications for MCC Disbursement
Requests; (5) maintaining and retaining
proper accounting, records and
document disaster recovery system of
all MCC-funded financial transactions
and certain other accounting functions;
(6) producing reports on MCC
Disbursements and Re-Disbursements
(including any requests therefor) in
accordance with established procedures
set forth in the Disbursement
Agreement, the Fiscal Agent Agreement,
the Fiscal Accountability Plan, or any
other Supplemental Agreements; (7)
assisting in the preparation of budget
development procedures; and (8)
internal management of the Fiscal Agent
operations. Upon the written request of
MCGC, the Government shall ensure that
MCA-Mali terminates the Fiscal Agent,

without any liability to MCC, and the
Government shall ensure that MCA-Mali
engages a new Fiscal Agent, subject to
approval by the Board and MCC. The
Government shall ensure that MCA-Mali
enters into an agreement with the Fiscal
Agent, in form and substance
satisfactory to MCC, that sets forth the
roles and responsibilities of the Fiscal
Agent and other appropriate terms and
conditions, such as payment of the
Fiscal Agent (a “Fiscal Agent
Agreement”). Such Fiscal Agent
Agreement shall not be terminated until
MCA-Mali has engaged a successor
Fiscal Agent or as otherwise agreed by
MCQC in writing.

(h) Auditors and Reviewers. The
Government shall ensure that MCA-Mali
carries out the Government’s audit
responsibilities as provided in Sections
3.8(d), (e) and (f) of this Compact,
including engaging one or more auditors
(each, an “Auditor”) required by
Section 3.8(d) of this Compact. As
requested by MCC in writing from time
to time, the Government shall ensure
that MCA-Mali also engages (i) an
independent reviewer to conduct
reviews of performance and compliance
under this Compact pursuant to Section
3.8(f) of this Compact, which reviewer
shall have the capacity to (1) conduct
general reviews of performance or
compliance, (2) conduct environmental
audits, and (3) conduct data quality
assessments in accordance with the
M&E Plan, as described more fully in
Annex III; and/or (ii) an independent
evaluator to assess performance as
required under the M&E Plan (each, a
“Reviewer”’). MCA-Mali shall select any
such Auditor(s) and Reviewer(s) in
accordance with any Governing
Document or other Supplemental
Agreement. The Government shall
ensure that MCA-Mali enters into an
agreement with each Auditor and each
Reviewer, in form and substance
satisfactory to MCC, that sets forth the
roles and responsibilities of the Auditor
or Reviewer with respect to the audit,
review or evaluation, including access
rights, required form and content of the
applicable audit, review or evaluation
and other appropriate terms and
conditions such as payment of the
Auditor or Reviewer (the “Auditor/
Reviewer Agreement”). In the case of a
financial audit required by Section
3.8(d) of this Compact, such Auditor/
Reviewer Agreement shall be effective
no later than one hundred and twenty
(120) days prior to the end of the
relevant period to be audited; provided,
however, if MCC requires concurrent
audits of financial information or
reviews of performance and compliance

under this Compact, then such Auditor/
Reviewer Agreement shall be effective
no later than the date agreed by the
Parties in writing.

(i) Procurement Agent. The
Government shall ensure that MCA-Mali
engages one or more procurement agents
through an international competitive
process (each, a ‘“Procurement Agent”)
to carry out and certify specified
procurement activities in furtherance of
this Compact on behalf of the
Government, MCA-Mali, or the
Implementing Entity. The roles and
responsibilities of each Procurement
Agent and the criteria for selection of a
Procurement Agent shall be as set forth
in the applicable Implementation Letter
or Supplemental Agreement. The
Government shall ensure that MCA-Mali
enters into an agreement with each
Procurement Agent, in form and
substance satisfactory to MCC, that sets
forth the roles and responsibilities of the
Procurement Agent with respect to the
conduct, monitoring and review of
procurements and other appropriate
terms and conditions, such as payment
of the Procurement Agent (each, a
“Procurement Agent Agreement”). Any
Procurement Agent shall adhere to the
procurement standards set forth in the
Disbursement Agreement and the
Procurement Guidelines and ensure
procurements are consistent with the
procurement plan adopted by MCA-
Mali pursuant to the Disbursement
Agreement (the “Procurement Plan”),
unless MCA-Mali and MCC otherwise
agree in writing.

4. Finances and Fiscal Accountability

(a) Multi-Year Financial Plan;
Detailed Budget.

(i) Multi-Year Financial Plan. The
multi-year financial plan for the
Program, showing the estimated amount
of MCC Funding allocable to each
Project (and related Project Activities),
the administration of the Program (and
its components) and the monitoring and
evaluation of the Program (the ‘“Multi-
Year Financial Plan”) over the Compact
Term on an annual basis, is summarized
in Annex II to this Compact.

(ii) Detailed Budget. During the
Compact Term, the Government shall
ensure that MCA-Mali timely delivers to
MCC a detailed budget, at a level of
detail and in a format acceptable to
MCC, for the administration of the
Program, the monitoring and evaluation
of the Program, and the implementation
of each Project (the “Detailed Budget”).
The Detailed Budget shall be a
component of the Work Plan and shall
be delivered by such time as specified
in the Disbursement Agreement, or as
may otherwise be agreed by the Parties.
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(iii) Expenditures. Unless the Parties
otherwise agree in writing, no financial
commitment involving MCC Funding
shall be made, no obligation of MCC
Funding shall be incurred, and no Re-
Disbursement shall be made or MCC
Disbursement Request shall be
submitted, for any activity or
expenditure unless the expense for such
activity or expenditure is provided for
in the Detailed Budget, and unless
uncommitted funds exist in the balance
of the Detailed Budget for the relevant
period.

(iv) Modifications to Multi-Year
Financial Plan or Detailed Budget.
Notwithstanding anything to the
contrary in this Compact, MCA-Mali
may amend the Multi-Year Financial
Plan, the Detailed Budget, or any
component thereof (including any
amendment that would reallocate the
funds among the Projects, the Project
Activities, or any activity under
Program administration or M&E as
shown in Annex II), without amending
this Compact so long as MCA-Mali
requests in writing and receives the
approval of MCC for such amendment
and such amendment is consistent with
the requirements of this Compact
(including Section 4 of Annex II), the
Disbursement Agreement and any other
Supplemental Agreement between the
Parties. Any such amendment shall (1)
be consistent with the Objectives and
the Implementation Documents; (2)
shall not materially adversely impact
the applicable Project, Project Activity
(or any component thereof), or any
activity under Program administration
or M&E as shown in Annex II; (3) shall
not cause the amount of MCC Funding
to exceed the aggregate amount
specified in Section 2.1(a) of this
Compact; and (4) shall not cause the
Government’s obligations or
responsibilities or overall contribution
of resources to be less than as specified
in Section 2.2(a) of this Compact, this
Annex I or elsewhere in this Compact.
Upon any such amendment, MCA-Mali
shall deliver to MCC a revised Detailed
Budget, together with a revised Multi-
Year Financial Plan, reflecting such
amendment, along with the next MCC
Disbursement Request.

(b) Disbursement and Re-
Disbursement. The Disbursement
Agreement, as amended from time to
time, shall specify the terms, conditions
and procedures on which MCC
Disbursements and Re-Disbursements
shall be made. The obligation of MCC to
make MCC Disbursements or approve
Re-Disbursements is subject to the
fulfillment, waiver or deferral of any
such terms and conditions. The
Government and MCA-Mali shall jointly

submit the applicable request for an
MCC Disbursement (the “MCC
Disbursement Request”’) as may be
specified in the Disbursement
Agreement. MCC will make MCC
Disbursements in tranches to a
Permitted Account from time to time as
provided in the Disbursement
Agreement or as may otherwise be
agreed by the Parties, subject to Program
requirements and performance by the
Government, MCA-Mali and other
relevant parties in furtherance of this
Compact. Re-Disbursements will be
made from time to time based on
requests by an authorized representative
of the appropriate party designated for
the size and type of Re-Disbursement in
accordance with any Governing
Document and Disbursement
Agreement; provided, however, unless
otherwise agreed by the Parties in
writing, no Re-Disbursement shall be
made unless and until the written
approvals specified herein and in any
Governing Document and the
Disbursement Agreement for such Re-
Disbursement have been obtained and
delivered to the Fiscal Agent.

(c) Fiscal Accountability Plan. By
such time as specified in the
Disbursement Agreement or as
otherwise agreed by the Parties, MCA-
Mali shall adopt, as part of the
Implementation Documents, a plan that
identifies the principles, mechanisms
and procedures to ensure appropriate
fiscal accountability for the use of MCC
Funding provided under this Compact,
including the process to ensure that
open, fair, and competitive procedures
will be used in a transparent manner in
the administration of grants or
cooperative agreements and the
procurement of goods, works and
services for the accomplishment of the
Objectives (the “Fiscal Accountability
Plan”). The Fiscal Accountability Plan
shall set forth, among others,
requirements with respect to the
following matters: (i) Re-Disbursements,
timely payment to vendors, cash
management and account reconciliation;
(ii) funds control and documentation;
(iii) accounting standards and systems;
(iv) content and timing of reports; (v)
preparing budget development
procedures and the Compact
implementation budget; (vi) policies
concerning records, document disaster
recovery, public availability of all
financial information and asset
management; (vii) procurement and
contracting practices; (viii) inventory
control; (ix) the role of independent
auditors; (x) the roles of fiscal agents
and procurement agents; (xi) separation
of duties and internal controls; and (xii)

certifications, powers, authorities and
delegations.

(d) Permitted Accounts. The
Government shall establish, or cause to
be established, such accounts (each, a
“Permitted Account,” and, collectively,
the “Permitted Accounts”) as may be
agreed by the Parties in writing from
time to time, including:

(i) A single, completely separate
United States Dollar interest-bearing
account (the “Special Account”) at a
commercial bank, subject to MCC
approval, that is procured through a
competitive process to receive MCC
Disbursements;

(ii) If necessary, an interest-bearing
local currency of Mali account (the
“Local Account”) at a commercial bank
in Mali, subject to MCC approval, that
is procured through a competitive
process to which funds deposited in the
Special Account will be transferred for
the purpose of making Re-
Disbursements; and

(iii) Such other interest-bearing
accounts to receive MCC Disbursements
in such banks as the Parties mutually
agree upon in writing.

No other funds shall be commingled
in a Permitted Account other than MCC
Funding and Accrued Interest thereon.
All MCC Funding held in an interest-
bearing Permitted Account shall earn
interest at a rate of no less than such
amount as the Parties may agree in the
applicable Bank Agreement or
otherwise. MCC shall have the right,
among others, to view any Permitted
Account statements and activity directly
on-line, where feasible, or at such other
frequency as the Parties may otherwise
agree. By such time as shall be specified
in the Disbursement Agreement or as
otherwise agreed by the Parties, the
Government shall ensure that, for each
Permitted Account, MCA-Mali enters
into an agreement with the applicable
Bank, satisfactory to MCC, that sets forth
the signatory authority, access rights,
anti-money laundering and anti-terrorist
financing provisions, and other terms
related to the Permitted Account (each,
a “Bank Agreement”’). For purposes of
this Compact, the banks holding an
account referenced in Sections 4(d) of
this Program Annex are each a “Bank”
and are collectively referred to as the
“Banks.”

5. Transparency; Accountability

Transparency and accountability to
MCC and to the beneficiaries are
important aspects of the Program and
the Projects. Without limiting the
generality of the foregoing, and in an
effort to achieve the goals of
transparency and accountability, the
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Government shall ensure that MCA-
Mali:

(a) Establishes an e-mail suggestion
box as well as a means for other written
comments that interested persons may
use to communicate ideas, suggestions
or feedback to MCA-Mali;

(b) Considers as a factor in its
decisionmaking the recommendations of
the Advisory Councils;

(c) Develops and maintains, in a
timely, accurate and appropriately
comprehensive manner, the MCA-Mali
Web site that includes postings of
information and documents in English
and French;

(d) Posts on the MCA-Mali Web site,
and otherwise makes publicly available
via appropriate means (including
television, radio and print), in the
appropriate language the following
documents or information from time to
time:

(i) This Compact;

(ii) All minutes of the meetings of the
Board and the meetings of the Advisory
Councils, unless otherwise agreed by
the Parties;

(iii) The M&E Plan, as amended from
time to time, along with periodic reports
on Program performance;

(iv) Such financial information as may
be required by this Compact, the
Disbursement Agreement or any other
Supplemental Agreement, or as may
otherwise be agreed from time to time
by the Parties;

(v) All Compact Reports;

(vi) All audit reports by an Auditor
and any periodic reports or evaluations
by a Reviewer;

(vii) All relevant environmental
impact assessments and supporting
documents, and such other
environmental documentation as MCC
may request;

(viii) A copy of the Disbursement
Agreement, as amended from time to
time;

(ix) A copy of any document relating
to the formation, organization and
governance of MCA-Mali, including all
Governing Documents, together with
any amendments thereto; and

(x) A copy of the Procurement
Guidelines, any procurement policies or
procedures and standard documents,
certain information derived from each
Procurement Plan (as specified in the
Disbursement Agreement), and all bid
requests and notifications of awarded
contracts.

6. Environmental Accountability

(a) The Government shall ensure that
MCA-Mali (or any other Permitted
Designee) (i) undertakes and completes
any environmental impact assessments
(each, an “EIA”), any environmental

assessment (each an “EA”’),
environmental management plans (each,
an “EMP”’) and resettlement action
plans (each, a “RAP”’), each in form and
substance satisfactory to MCC, and as
required under the laws of Mali, the
Environmental Guidelines, this
Compact or any Supplemental
Agreement or as otherwise required by
MCC; and (ii) undertakes to implement
any environmental and social mitigation
measures identified in such assessments
or plans to MCC’s satisfaction.

(I[))) The Government shall commit to
fund all necessary costs of
environmental mitigation (including
costs of resettlement) not specifically
provided for in the budget for any
Project.

Schedule 1 to Annex I—Airport
Improvement Project

This Schedule 1 generally describes
and summarizes the key elements of the
project that the Parties intend to
implement in furtherance of the
Bamako-Sénou Airport Improvement
Project Objective (the “Airport
Improvement Project”). Additional
details regarding the implementation of
the Airport Improvement Project will be
included in the Implementation
Documents and in the relevant
Supplemental Agreements.

1. Background

Economic growth and poverty
reduction depend on enhanced access to
markets and trade, but Mali’s access is
severely constrained. The Airport
Improvement Project will expand Mali’s
access to markets and trade through
improvements to the transportation
infrastructure at the Airport, and better
management of the national air
transport system. The Government
recognizes the importance of improved
air transportation infrastructure. Mali’s
PRSP for 2002 includes rehabilitation of
Airport infrastructure to “promote
access of Malian producers to domestic
and international markets.”

Mali, a landlocked country, depends
heavily on inadequate rail and road
networks that result in high
transportation costs, as well as on
freight transport through seaports in
neighboring countries, such as Conakry,
Guinea (Bamako’s closest port which is
1000 km away) and Abidjan, Cote
d’Ivoire. In the last few years, the
instability in Cote d’Ivoire has
dramatically limited Mali’s market
access. Before the outbreak of the
Ivorian crisis, 70% of Malian exports
were transported via the port of
Abidjan. In 2003, this amount dwindled
to less than 18% due to the
aforementioned crisis. Mali cannot

control overland routes to international
and regional markets. Therefore, air
traffic has become Mali’s lifeline for
transportation of both passengers and
export products.

The deteriorating conditions at the
Airport will soon limit the Airport’s
capacity to handle air traffic growth if
significant capital improvements are not
made. The Airport’s basic infrastructure
dates from 1974, is in poor condition,
and is inadequate to handle increased
passenger and cargo traffic. On the
airside, the runway is too short to
accommodate large aircraft without
take-off load penalties, the aeronautical
pavements urgently need resurfacing
and reinforcement, the air navigation
aids are reaching the end of their useful
life, and airfield security is deficient. On
the landside, the passenger terminal
building is too small to handle current
traffic volumes at acceptable levels of
service, and the facilities and equipment
are in poor physical condition.

2. Summary of Project and Related
Project Activities

The Airport Improvement Project is
intended to remove constraints to air
traffic growth and increase the Airport’s
efficiency in both passenger and freight
handling through airside and landside
infrastructure improvements, as well as
the establishment of appropriate
institutional mechanisms to ensure
effective management, operation, and
maintenance of the Airport facilities
over the long term. The Airport
Improvement Project includes the
following Project Activities:

¢ Airside Infrastructure.
Improvements will include
reinforcement overlay to, and expansion
of, the runway, taxiway, and apron
areas; replacement of deteriorating
navigational equipment; and upgrades
of Airport security systems.

¢ Landside Infrastructure.
Improvements will be made to the
existing passenger terminal and a new
passenger terminal will be constructed,
as well as support facilities, airport
roads, and parking lots. Certain utilities,
including water supply, solid waste
disposal facilities, wastewater
treatment, and power generation, are
also planned to be constructed and
designed as joint systems to support
both the proposed investments at the
Airport and the adjacent Industrial Park.

e Institutional Strengthening.
Infrastructure improvements will be
accompanied by the establishment of
appropriate institutional mechanisms to
ensure effective management, operation
and maintenance of the Airport facilities
over the long term. These measures will
involve both the management of the
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Airport, as well as the wider regulatory
framework governing the civil aviation
sector in Mali.

In connection with the Project
Activities, MCA-Mali will assist and
take all necessary steps to ensure that
the joint EIA, EMP/EMS, including an
HIV/AIDS awareness plan, and RAP
(consistent with World Bank
Operational Policy 4.12 on Involuntary
Resettlement) for all activities of the
Airport Improvement Project and the
Industrial Park Project are processed
and permits delivered in accordance
with Mali Decrét No. 03—-594—P—RM on
environmental impact studies and the
Environmental Guidelines, all of which
will be subject to MCC approval. MCC
Funding will support implementation of
the environmental and social mitigation
measures identified in the EIA, EMP/
EMS, and RAP, in a manner satisfactory
to MCC, according to the conditions
precedent set forth in the Disbursement
Agreement.

The M&E Plan (described in Annex
III) will set forth anticipated results and,
where appropriate, regular benchmarks
that may be used to monitor the
progress of the implementation of the
Airport Improvement Project.
Performance against these benchmarks,
as well as the overall impact of the
Airport Improvement Project, will be
assessed and reported at the intervals to
be specified in the M&E Plan, or as
otherwise agreed by the Parties, from
time to time. The Parties expect that
additional indicators will be identified
during implementation of the Airport
Improvement Project. The expected
results from, and the key benchmarks to
measure progress on, the Airport
Improvement Project, as well as the
Project Activities undertaken or funded
thereunder, are set forth in Annex III.

Estimated amounts of MCC Funding
for each Project Activity for the Airport
Improvement Project are identified in
Annex II. Conditions precedent to each
Project Activity under the Airport
Improvement Project, and the
sequencing of such Project Activities,
shall be set forth in the Disbursement
Agreement, other Supplemental
Agreements and the relevant
Implementation Documents. The
following summarizes each Project
Activity under the Airport Improvement
Project:

(a) Airside Infrastructure (the ‘“Airside
Infrastructure Activity”).

Although the existing aircraft
pavements, runway, and parking apron
surfaces are functional, they are more
than thirty years old and detailed
studies have indicated that they will
deteriorate without near-term
improvements. In addition to being in

poor condition, the runway is also one
of the shortest in West Africa, which has
further constrained the Airport’s ability
to attract air services to Mali and retain
them. This Project Activity will improve
the design parameters (geometry and
bearing strength) of the airside
infrastructure and improve safety and
security operations such that the Airport
can more efficiently accommodate a
greater volume of air traffic and heavier
loads in the future. Specifically, MCC
Funding will support the following:

(i) Resurfacing, reinforcement, and
expansion of the runway, apron, and
aircraft pavement areas through (1) a
structural overlay to apron, taxiway, and
runway areas; (2) an extension of the
runway of at least 400 meters; and (3)
an extension of the taxiway connector
aircraft parking apron to provide a
location for additional aircraft overnight
staging and a back-up for smaller
domestic and charter aircraft.

(ii) Replacement and upgrading of
existing aging navigational aids to bring
Airport facilities up to a “‘common level
of service,” as the equipment has
reached the end of its useful life. The
extension of the runway will also
require additions to the airfield lighting
system.

(iii) Improvement to airfield security
will include (1) a perimeter security
road; (2) explosives detection, x-ray, and
handheld metal detection equipment;
(3) security identification/access and
video surveillance systems; and (4) a
central security control point and
communications equipment.

(b) Landside Infrastructure (the
“Landside Infrastructure Activity”).

Due to limited expansion over the
past 32 years, the ability of the terminal
to accommodate passenger traffic has
steadily deteriorated to the point that it
operates at IATA Level of Service “F”’
(chronic congestion and frequent system
breakdown). The existing ground
support equipment facilities are
inefficient, outdated, and lacking in
space for storage of materials; their
current location separates passenger
activities from Airport support
operations, with a resulting negative
impact on the functionality and security
of the Airport. As passenger and cargo
traffic increase over the next 10-15
years, significant utility infrastructure
improvements will also be needed to
meet projected demand. This Project
Activity will expand the size, quality,
and operational efficiency of the
Airport’s landside infrastructure so that
it can accommodate significant
increases in passenger and cargo traffic
in the future. Specifically, MCC
Funding will support the following:

(i) Upgrade of the passenger terminal
facilities by (1) refurbishing the existing
Terminal A’s passenger ticketing,
lounge, and passport control areas; (2)
expanding the existing Terminal B’s
immigration and baggage areas; and (3)
constructing a new passenger terminal
building.

(ii) Enhancement of support facilities
and equipment for ground support
vehicles and materials, Airport
maintenance and auxiliary equipment
areas, and fire-fighting vehicles.

(ii1) Provision for road and terminal
parking improvements to improve
current circulation areas and meet
future projected needs.

(iv) Construction of supporting utility
infrastructure, much of which will be
shared with the Industrial Park Project,
to handle the projected service
requirements of the Airport. In
particular, wastewater, water, solid
waste, power, telecommunications, and
drainage systems will be improved and
enhanced.

(c) Project Activity: Institutional
Strengthening (the “Institutional
Strengthening Activity”).

Under the present division of
jurisdictions, a number of entities have
responsibility for the civil aviation
sector in Mali in general and the
regulation, oversight, management,
operation, and development of the
Airport in particular. The Ministry of
Equipment and Transport has overall
responsibility, with oversight and
regulation of the civil aviation sector
and airports delegated to a new
independent agency, ANAC. The
Airport’s maintenance and operation
responsibilities are split between the air
navigation service provider, ASECNA,
for airside facilities and the Airport
operator, Aéroports du Mali (“AdM”),
for landside facilities. ASECNA is
responsible for the “technical’’ aspects
of the Airport, including the runway,
taxiways, apron, airfield lighting,
navigational aids, control tower,
telecommunications and fire fighting
and rescue facilities. AdM, in turn, is
responsible for the “commercial”
aspects of the Airport, including the
passenger terminal, landside roads and
parking, cargo terminal, flight kitchen
and freight forwarders’ facilities.
According to the existing institutional
arrangements, both organizations
operate and maintain facilities put at
their disposal by the Government.

Specifically, MCC Funding will
support the following:

(i) Reinforcement of the new civil
aviation regulatory and oversight agency
(ANAC) by providing technical
assistance to establish a new
organizational structure, administrative
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and financial procedures, staffing and
training, and providing equipment and
facilities.

(ii) Rationalization and reinforcement
of the Airport’s management and
operations agency (AdM) by providing
technical assistance to establish a model
for the management of the Airport and
the long-term future status and
organizational structure of AdM,
including provision for eventual private
sector participation.

3. Beneficiaries

Improvements in the airside and
landside facilities in the Airport are
intended to support economic growth
through (a) increased revenue generated
by growth in passenger and aircraft
traffic, and (b) increases in the value
and volume of goods shipped through
the Airport. Direct beneficiaries include
passengers who spend less time going
through Airport procedures prior to
boarding, additional Airport services
employees for Airport operations,
baggage handling, and flight kitchen, as
well as passenger terminal commercial
concessions. An increase in foreign
passengers implies additional
substantial benefits for the tourism
industry, both in terms of increased
revenues to hotels and restaurants and
additional employment and wages.

The indirect impact of the Airport
Improvement Project through increased
tourism and impact on the informal
sector could have a significant effect on
growth and poverty reduction. Increased
demand for airline services should have
significant additional long-term benefits
for Mali as tourist facilities expand in
tandem with increased tourism. Further,
new business travelers may translate
into additional foreign investment for
Mali which could transform the
economic profile of the country.

The informal sector active around the
Airport will benefit from an expansion
of Airport passenger and cargo traffic.
Since unemployment and
underemployment in the Bamako region
are substantial, a proportion of new
service employees are likely to transfer
from low paying, sporadic informal
activity to higher paying, steady work at
the Airport, an additional important
indirect benefit to the economy.

A majority of those impacted by the
Airport Improvement Project are
expected to be women since official
Malian employment data indicate that
82% of hotel and restaurant workers in
Bamako are women. Women also
account for 56% of the informal sector
and the majority of working women in
Bamako are employed in the informal
sector. Further analysis using data from
specific surveys to be conducted, will

provide more detailed and reliable data
on employment and poverty in the
Bamako area.

4. Donor Coordination; Role of Private
Sector and Civil Society

The Airport Improvement Project
leverages and complements other donor,
private sector and civil society activities
in Mali as described below. Throughout
implementation, MCC will continue to
collaborate with these donors to
strengthen the institutional reforms and
broaden access to the Airport for
passengers and goods.

USDOT Safe Skies for Africa (SSFA)

The SSFA program is intended to
promote sustainable improvements in
aviation safety, security, and air
navigation, and to support Africa’s
integration into the global economy. It is
based on the premise that “Safe Skies”
are a prerequisite for increased trade
and investment and long-term economic
development in Africa. Specific goals of
the SSFA program include: (a)
Increasing the number of sub-Saharan
African countries that meet ICAO safety
standards (based on Federal Aviation
Administration (FAA) assessments); (b)
improving airport security in the region;
and (c) improving regional air
navigation services. SSFA coordinates
activities of other agencies such as the
FAA, TSA and the National
Transportation Safety Board to improve
the capacities of African aviation
organizations.

World Bank

The World Bank is assisting in the
funding of a regional program in West
and Central Africa aimed at improving
civil aviation safety and security as a
key element of improving the
performance and affordability of air
transportation and optimizing its role as
an engine of economic and social
development. With respect to Mali, a
country agreement under this program
focuses on strengthening the oversight
capacities of ANAC and improving
Airport security and safety, including
the provision of civil aviation authority
equipment, Airport screening
equipment, a crisis center to meet ICAO
requirements, some Airport
infrastructure and consulting services
aimed at reform and capacity building.

The World Bank has also signed an
agreement with the Government for the
“Mali Growth Support Project” which
includes, among other activities, loan
financing for the development of
Airport and industrial park facilities
located within the Airport domain. It
also includes assistance aimed at
strengthening the management of the

Airport and Industrial Park. The
program is to be realized between 2006
and 2011.

COSCAP/WAEMU

Mali is a signatory of a recent
agreement involving the West African
Economic and Monetary Union
(“WAEMU”’) and Mauritania and ICAQO,
referred to as Cooperative Operational
Safety and Continuing Airworthiness
Project (“COSCAP”), with the goal of
promoting the security and safety of
aviation in the West African region.
Under this agreement, a permanent
community agency of safety and
security is to be established, with the
aim of achieving better efficiency and
economy by means of the common use
of resources on the part of the signatory
countries.

Private Sector and Civil Society

Private sector and civil society
participated in the consultative process
that resulted in inclusion of the Airport
Improvement Project in the Compact.
This Project aims to leverage investment
by businesses in the Airport, as well as
through businesses that benefit from
Airport traffic (including airlines,
ground support operators, retail
concessions, businesses exporting and
importing through the Airport, tourism
operators, etc.), so efforts will be made
to continue to involve their feedback on
the design and implementation of this
Project. Both civil society and the
private sector will be represented on the
MCA-Mali Board of Directors and
Advisory Councils. In addition,
consultations on the EIA will be
conducted with affected parties and
other stakeholders, in accordance with
the Environmental Guidelines, Mali
Decrét No. 03—594—P-RM on
environmental impact studies, and the
draft Arréte Interministeriel on the
procedure for public consultation on
environmental impact studies. Also,
consultations of persons affected by the
Airport Improvement Project will be
conducted for the RAP, consistent with
World Bank Operational Policy 4.12 on
Involuntary Resettlement.

5. U.S. Agency for International
Development (“USAID”’)

Both USAID-funded ‘“Mali Finance”
and ‘“Mali Trade” projects have
improved the value chains of
agricultural products such as mangoes
and green beans. These high value
products have strong potential for
increased exportation via air freight.

6. Sustainability

The Airport Improvement Project will
build on recent Government efforts to
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reform the Malian civil aviation sector
through the Institutional Strengthening
Activity, providing technical assistance
to both ANAC and AdM. The Airport
Improvement Project will also assist in
improving the maintenance and
operation of the Airport by ensuring the
implementation of efficient, transparent
and effective private participation in the
management of the Airport, in
collaboration with relevant Government
entities, as well as the private sector.
Environmental and social sustainability
is expected to be achieved through the
development and implementation of an
EMP that will guide construction
activities and implementation of
pollution control for new and
rehabilitated infrastructure. An
Environmental Management System
(“EMS”’) will be developed to provide
for continuing environmental
sustainability of Airport operations.
AdM and the DNCPN will receive
technical assistance to develop
environmental capacity during the
Compact Term. AdM will be required to
seek ISO 14000 certification prior to the
end of the Compact Term. AdM will
also be required to hire an Airport and
Industrial Park environmental manager
to oversee the implementation of
environmental requirements.

7. Proposals

Public solicitations for proposals are
anticipated to procure goods, works and
services, as appropriate, to implement
all Project Activities under the Airport
Improvement Project. MCA-Mali will
develop, subject to MCC approval, a
process for consideration of all such
proposals. Notwithstanding the
foregoing, MCA-Mali may also consider,
using a process developed subject to
MCC approval, any unsolicited
proposals it might receive.

8. Government Obligation

The Government shall assure the
provision of adequate financing for the
rehabilitation and expansion of air cargo
facilities.

Schedule 2 to Annex I—Industrial Park
Project

This Schedule 2 generally describes
and summarizes the key elements of the
project that the Parties intend to
implement in furtherance of the
Industrial Park Project Objective (the
“Industrial Park Project”). Additional
details regarding the implementation of
the Industrial Park Project will be
included in the Implementation
Documents and in the relevant
Supplemental Agreements.

1. Background

An adequate water supply, reliable
power, wastewater treatment systems,
and solid waste disposal are necessary
to attract entrepreneurs and promote
economic growth. Currently, Mali lacks
the infrastructure to provide these
services reliably. The Industrial Park
Project will create this necessary
infrastructure to respond to the pent-up
demand for serviced industrial land.
Through an MCC-funded demand study
conducted in January 2006, Malian
business owners strongly expressed a
willingness to pay for good quality land
with solid infrastructure and reliable
services. The Industrial Park Project also
aims to reduce the excessive cost and
time of setting up and running
businesses in Mali. Out of all
manufacturing projects licensed by the
CNPI, only a fraction are implemented.
This poor implementation rate is a
current concern of the Government and
steps have been taken to improve the
business climate and provide the
necessary infrastructure through MCC’s
investment. In addition to contributing
to the efforts toward policy and
institutional reform, the Industrial Park
Project will provide business services to
support small- and medium-sized
enterprises.

2. Summary of Project and Related
Project Activities

The Industrial Park Project, located
within the Airport domain, will develop
a platform for industrial activity (100
hectares (“ha”) initially) to meet the
high and growing demand for industrial
land. The Industrial Park is intended to
be an anchor for a growing industrial
sector in Mali, thereby alleviating a key
constraint to value-added production
and economic growth. Reliable
provision of utility services, including
electricity, water, and wastewater, will
increase business productivity. This
Project will leverage national reforms in
the business sector, reducing the cost
and time to register a business, and
enhance management and planning of
the industrial sector. The Industrial Park
Project includes the following Project
Activities:

e Primary and Secondary
Infrastructure. The Industrial Park
Project will fund primary and secondary
infrastructure systems for the 100 ha
Industrial Park, designed for potential
expansion to a larger 200 ha industrial
zone (as identified in the Proposal). The
primary infrastructure will include
major road systems and utilities such as
water supply mains and pump stations.
Secondary infrastructure will include
roads leading into Industrial Park

subzones as well as lateral water/
drainage piping, etc. to service the
smaller parcels. The tertiary (on-lot)
infrastructure, including interior roads
and parking, water supply taps/
connections and fire protection,
electrical and telecommunications, and
wastewater collection (and possibly
pretreatment), are all to be financed and
built by the industries locating in the
Industrial Park.

¢ Resettlement. Resettlement
activities, which must be consistent
with World Bank Operational Policy
4.12 on Involuntary Resettlement,
require compensation for loss of
livelihoods as a result of both physical
and economic displacement. The scope
of this displacement is larger than the
200 ha acquisition of land and
compensation of users for the Industrial
Park. Common infrastructure facilities
for wastewater treatment, power
generation, water supply, conveyance
and storage, and solid and hazardous
waste disposal serve both the Industrial
Park and the Airport. All of these
infrastructure facilities require
acquisition and clearing of land and
rights of way outside the Industrial
Park, both inside and outside the
Airport domain. To compensate peri-
urban cultivators who practice rain-fed
agriculture in the Airport domain and
whose lands are required for the
Industrial Park Project and the Airport
Improvement Project, the Industrial
Park Project will develop serviced
garden plots offered on a long-term (e.g.,
40-year) lease on land elsewhere in the
Airport domain. Acquisition of other
land for infrastructure and rights of way
located outside the Airport domain will
also require compensation, the nature of
which will be determined during the
development of the RAP, which will
cover the resettlement and
compensation issues related to both the
Industrial Park Project and the Airport
Improvement Project.

¢ Institutional Strengthening.
Infrastructure improvements will be
accompanied by the establishment of
appropriate mechanisms that will
ensure effective management, operation
and maintenance of the facilities over
the long term. These mechanisms will
involve the management of the
Industrial Park itself, as well as
administrative and regulatory reforms to
alleviate current constraints to business
development in Mali. To encourage the
development of small- and medium-
sized enterprises, the Industrial Park
Project will provide business services
such as access to financial and market
information and export facilitation
services. The Industrial Park Project will
also focus on how to ensure
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coordination in operations and
maintenance of shared utilities between
the Airport and Industrial Park
operators.

In connection with the Project
Activities, MCA-Mali will assist and
take all necessary steps to ensure that
the joint EIA, EMP/EMS, including an
HIV/AIDS awareness plan, and RAP
(consistent with World Bank
Operational Policy 4.12 on Involuntary
Resettlement) for all activities of the
Industrial Park Project and the Airport
Improvement Project are processed and
permits delivered in accordance with
Mali Decrét No. 03-594—-P—RM on
environmental impact study and the
Environmental Guidelines, all of which
will be subject to MCC approval. MCC
Funding will support implementation of
the environmental and social mitigation
measures as identified in the EIA, EMP/
EMS, and RAP, satisfactory to MCC,
according to the conditions precedent
set forth in the Disbursement
Agreement.

The M&E Plan (described in Annex
III) will set forth anticipated results and,
where appropriate, regular benchmarks
that may be used to monitor the
progress of the implementation of the
Industrial Park Project. Performance
against these benchmarks, as well as the
overall impact of the Industrial Park
Project, will be assessed and reported at
the intervals to be specified in the M&E
Plan, or as otherwise agreed by the
Parties, from time to time. The Parties
expect that additional indicators will be
identified during implementation of the
Industrial Park Project. The expected
results from, and the key benchmarks to
measure progress on, the Industrial Park
Project, as well as the Project Activities
undertaken or funded thereunder, are
set forth in Annex III.

Estimated amounts of MCC Funding
for each Project Activity for the
Industrial Park Project are identified in
Annex II. Conditions precedent to each
Project Activity under the Industrial
Park Project, and the sequencing of such
Project Activities, shall be set forth in
the Disbursement Agreement, any other
Supplemental Agreements and the
relevant Implementation Documents.
The following summarizes each Project
Activity under the Industrial Park
Project:

(a) Primary and Secondary
Infrastructure (the ‘“Primary and
Secondary Infrastructure Activity”).

The Primary and Secondary
Infrastructure Activity will involve the
building of necessary infrastructure and
the reliable provision of utility services
for the Industrial Park. Consistent with
international best practices, the
Industrial Park Project’s primary and

secondary infrastructure has been sized
to meet projected demand for land over
a 20-year horizon (100 ha within a larger
200 ha zone). As plots are marketed and
leased, the industries themselves will
build the on-lot buildings and facilities
to begin operations. This Project
Activity will provide the backbone for
the first modernly managed, serviced
industrial park in Mali, meeting the
significant immediate and projected
need for industrial space in the country.
Specifically, MCC Funding will support
the following:

(i) Transportation improvements
including construction of a primary
road, adjustment and construction of
traffic rotaries, and development of
internal access roads and sidewalks, to
handle the projected traffic for the
Industrial Park. In addition, some
earthworks (leveling and compacting)
are required due to existing site
topography.

(i1) Wastewater collection and
treatment including construction of a
wastewater treatment plant (to be shared
with the Airport Improvement Project),
pumping station, and collection system,
as there is currently no adequate system
available in the Airport domain.

(iii) Solid and hazardous waste
treatment and disposal through the
development of a Government landfill
site located east of the Airport domain
or an alternative incinerator facility.
Solid and hazardous waste cells will be
constructed to meet the projected waste
arising from the Airport Improvement
Project and Industrial Park Project.

(iv) Power generation and distribution
by funding a 20 MW co-generation
power plant to be shared with the
Airport Improvement Project, along
with high-tension lines, transformers,
back-up emergency generators, and
electric substations.

(v) Water treatment and supply
through development of a water
treatment plant and pump station west
of the Airport domain, to be shared with
the Airport Improvement Project. In
addition, the Industrial Park Project will
fund water storage tanks and an
enhanced distribution network for the
Airport domain.

(vi) Telecommunications
improvements by installing backbone
fiber-optic cable network.

(vii) Surface drainage improvements,
including retention basins, drainage
canal improvements, and stormwater
collection drains, to control and retain
storm water runoff, especially during
the rainy season.

(viii) Security improvements such as
a perimeter security fence will be
required for the new Industrial Park.

(b) Resettlement (the ‘“Resettlement
Activity”).

The Resettlement Activity will
involve resettlement compensation for
all those economically or physically
displaced as a result of the Industrial
Park Project and related support
infrastructure, which will be shared by
the Industrial Park Project and the
Airport Improvement Project.
Specifically, MCC funding will support
the following:

(i) Development of serviced garden
plots on approximately 20 ha of the
Airport domain, to be offered on a long-
term (e.g., 40-year) lease to replace the
loss of resources (physical or conomic
displacement) of those cultivating or
otherwise using the Industrial Park area
or other parts of the Airport domain
where land acquisition is required for
the common infrastructure. The specific
area needed will depend upon the
cadastral mapping of lands and
identification of rights holders, to be
provided by the Government, for lands
required by the Project Activities within
the Airport domain.

(ii) Final design and implementation
of siting and designs of serviced market
gardening plots, based on consultation
with those affected and agreement on
the location.

(iii) Compensation, which could
include serviced garden plots or other
forms of compensation, for those
physically or economically displaced in
locations outside the Airport domain
that are required for infrastructure
construction and rights of way, based on
the locations of the infrastructure and
the analysis to be conducted in the RAP.

(c) Institutional Strengthening (the
“Institutional Strengthening Activity”).

Currently, enterprises in the Bamako
area have one major option for
industrial land—Sotuba, located in the
Bamako region and one of the few
industrial zones in the country.
Unfortunately, Sotuba is unsuitable for
further industrial development. Roads
are unpaved, narrow, and congested;
water and electricity connections are
inadequate; drainage is poor, with
flooding common in the rainy season;
and there is no control on the kind or
location of uses in the industrial zone,
so that slaughterhouses are located next
to milk factories and residential areas
have encroached into industrial spaces.
The problems of Sotuba can be directly
attributed to a lack of initial planning
and the absence of an appropriate
management structure to supervise the
development and the ongoing operation
of the industrial zone. Specifically, MCC
Funding will support the following:

(i) Recruitment and start-up of a
private operator, selected through
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international tender, to manage the day-
to-day operations of the Industrial Park.

(ii) Support to businesses in the
Industrial Park and other related
organizations to the Industrial Park.
This will involve limited support
services to small- and medium-sized
enterprises in areas such as access to
financial and market information and
export facilitation. As part of this sub-
activity, the Industrial Park will also
coordinate closely with and support
organizations responsible for attracting
and approving industrial projects, as
well as with regulatory and licensing
bodies.

(iii) Coordination in operations and
maintenance of shared utilities between
the Airport and Industrial Park
operators. This will also involve
coordination with utility companies and
other Government agencies involved in
approving, managing, and operating
utilities that will serve the Industrial
Park and Airport.

3. Beneficiaries

The industrial sector in Mali currently
accounts for eight percent of GDP. The
IMF projections suggest that industry
(manufacturing, mining, energy, and
construction) will continue to expand at
more than a six percent annual rate
through 2010. Manufacturing output
accounts for about one-third of all
industrial activity, with the majority of
manufacturing firms located in the
Bamako region.

The tenants of the Industrial Park
would be start-up and relocated
businesses—both attracted by a
convenient site, good infrastructure, and
support services. Existing firms will
choose to relocate to the Industrial Park
if the gains in efficiency more than
compensate their relocation costs and
higher expenses on utilities such as
water and power. While the exact
pattern of investments in the Industrial
Park cannot be predicted, it is expected
that the agro-processing, printing,
packaging, and information technology-
related firms will constitute the main
sector of activities. Based on current
trends, business ownership is most
likely to be Malian, although there may
also be joint ventures.

Direct beneficiaries will be firms
locating in the Industrial Park,
especially small and medium
enterprises with fewer alternatives, who
will benefit from improved
infrastructure and services. Employees
of these firms also constitute direct
beneficiaries of this Project. Firms that
will supply the Industrial Park with
goods and services will also benefit
from the Project, adding to the
employment impact.

It is expected that the indirect benefits
will be considerably greater than the
direct benefits, encouraging prospective
entrepreneurs and investors through an
improved business climate and better
infrastructure. Shifting even a portion of
Malian real estate investments to value-
added activities would also contribute
to poverty reduction.

4. Donor Coordination; Role of Private
Sector and Civil Society

The Industrial Park Project leverages
and complements other donor, private
sector and civil society activities in Mali
as described below. This Project will
continue to collaborate closely with
these actors throughout implementation
to support private management of, and
attract new businesses to invest in, the
Industrial Park.

World Bank

Among other objectives, the World
Bank “Mali Growth Support Project”
aims to improve the investment climate
to increase total factor productivity and
growth; assist in the development of
infrastructure with a focus on the
Airport and Industrial Park; expand the
telecommunications network; make
various infrastructure improvements for
tourism and mining; and increase term
financing for micro-, small-, and
medium-sized enterprises (“MSMEs”’)
and provide business development
services (“BDS”). The Industrial Park
Project also complements the World
Bank Agriculture and Diversification
Project which aims to increase
agricultural productivity and
diversification into higher value crops.

Other Donors

The Industrial Park Project
complements other donors’ programs,
such as the Dutch Development
Agency’s activities in agricultural
diversification and marketing,
agricultural processing, improved water
management, and institutional
strengthening in the ON zone. The
Dutch Development Agency has
recently approved financing for a cold
storage facility in Bamako that will be
located in the Airport domain. This
facility will be used for mangoes and
other high value agricultural products,
such as green beans and potatoes.

Private Sector and Civil Society

Private sector and civil society
participated in the consultative process
that resulted in inclusion of the
Industrial Park Project in the Compact.
The Industrial Park Project aims to
leverage investment by the private
sector in the Industrial Park, so efforts
will be made to continue to seek private

sector and civil society feedback on the
design and implementation of the
Industrial Park Project. Both the private
sector and civil society will be
represented on the Board and Advisory
Councils. In addition, consultations on
the EIA will be conducted with affected
parties and other stakeholders, in
accordance with the Environmental
Guidelines, Mali Decrét No. 03—-594—P—
RM on environmental impact studies
and the draft Arréte Interministeriel on
the procedure for public consultation on
environmental impact studies. Also,
consultations of persons affected by the
Industrial Park Project will be
conducted for the RAP, consistent with
World Bank Operational Policy 4.12 on
Involuntary Resettlement.

5. USAID

The Industrial Park Project will build
on USAID’s efforts during
implementation and strengthen best
practices in agricultural and financial
support to farmers and capacity
building of API-Mali.

e Mali Finance provides business
development services through financial
institutions and other partners, such as
MSMEs and MFTs, especially in
northern Mali. Through this project,
USAID is supporting the establishment
and start-up of API-Mali, the investment
promotion agency, responsible for
promoting, approving and regulating
industrial activity in Mali.

e Trade Mali provides marketing
support and targets six agricultural
sectors: mango, potato, red meat, rice,
shea butter, and sesame.

6. Sustainability

MCC will support the recruitment and
start-up of a private operator to manage
the Industrial Park and will finance
limited business support services to
tenants of the Industrial Park. To
encourage the creation and growth of
MSMEs, the Industrial Park Project will
help MSMEs access financial and
market information, as well as export
facilitation services. In addition, the
Industrial Park Project will focus on
how to ensure coordination in
operations and maintenance of shared
utilities between the Airport and
Industrial Park operators.

Environmental and social
sustainability provisions for the
Industrial Park will be similar to those
for the Airport Improvement Project. In
addition, agreement to adhere to pre-
established site standards and
requirements for pollution control, such
as pre-treatment of effluents and
appropriate management of waste, will
be pre-requisites for installation by
industry into the Industrial Park. Site
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standards and requirements will be
outlined in the EMP and EMS.

7. Proposals

Public solicitations for proposals are
anticipated to procure goods, works and
services, as appropriate, to implement
all Project Activities under the
Industrial Park Project. MCA-Mali will
develop, subject to MCC approval, a
process for consideration of all such
proposals. Notwithstanding the
foregoing, MCA-Mali may also consider,
using a process developed subject to
MCC approval, any unsolicited
proposals it might receive.

Schedule 3 to Annex I—Alatona
Irrigation Project

This Schedule 3 generally describes
and summarizes the key elements of the
project that the Parties intend to
implement in furtherance of the Alatona
Irrigation Project Objective (the
“Alatona Irrigation Project”). Additional
details regarding the implementation of
the Alatona Irrigation Project will be
included in the Implementation
Documents and in the relevant
Supplemental Agreements.

1. Background

MCC’s investments will support the
development of key infrastructure and
policy reform for productive sectors and
capitalize on one of Mali’s major assets,
the Niger River Delta, for irrigated
agriculture. The Alatona Irrigation
Project will create a platform for
increased production and productivity
of agriculture and will be a catalyst for
the transformation and
commercialization of family farms. It
will support Mali’s national
development strategy to increase the
contribution of the rural sector to
economic growth and help achieve
national food security. Agriculture is a
vital economic sector, contributing 40%
to GDP. Eighty percent of the population
earns a living from agriculture. MCC'’s
investments in this sector will be
strengthened by policy reforms and
institutional support such as formal
land titles for farmers, demand-driven
rural advisory services, an improved
business environment, and increased
access to markets and trade. The hard
and soft investments will impact the
poor in Mali, particularly Malian
farmers and small and medium-size
entrepreneurs, not only in the Alatona
zone but, over time, on a national and
regional scale.

The Alatona zone is located in the
ON. The term ON refers both to the
geographical zone and the authority
charged with the management of water
resources and agricultural support in

the zone. The ON comprises one million
ha of a vast fossilized inland delta
whose rich, alluvial soils can be
irrigated via a gravity-fed system from
the Niger River, the largest river in West
Africa. Its waters are highly suitable for
irrigation with low sediment and salt
content, minimizing the risk of
salinization. Recognized as a high
potential agricultural zone, the French
colonial administration established an
extensive hydrological network of
diversions, canals, and drains in the
1930s. Rice production has been the
dominant agricultural activity since
1970, with some counter-season
horticultural production.
Approximately 77,000 ha are under
production today, with the possibility
for expansion to 200,000 ha, with
further infrastructure investment.

2. Summary of the Alatona Irrigation
Project and Related Project Activities

The Alatona Irrigation Project is
focused on increasing production and
productivity, increasing farmer incomes,
improving land tenure security,
modernizing irrigated production
systems and mitigating the uncertainty
from subsistence rain-fed agriculture. It
seeks to develop 16,000 ha of newly
irrigated lands, representing an almost
20% increase of ‘‘drought-proof”
cropland and a 7% increase of the
country’s total stock of fully or partially
irrigated land. The Alatona Irrigation
Project will introduce innovative
agricultural, land tenure, and water
management practices, as well as policy
and organizational reforms aimed at
realizing the ON’s potential to serve as
an engine of rural growth for Mali. The
Project Activities that are funded under
this Project are:

¢ Niono-Goma Coura Road. This
Project Activity will upgrade an 81 km
north-south road within the national
highway network from its current earth/
gravel condition to a paved standard.
The investment will also include an
additional access spur to the Alatona
perimeter at the village of Dogofry.

e Irrigation Planning and
Infrastructure. This Project Activity will
involve main conveyance system
expansion, Alatona irrigation system
development, and support to the ON
agency on water management.

e Land Allocation. The Alatona
Irrigation Project will improve rural
land tenure security in Mali by
allocating newly developed, irrigated
land to family farmers, women market
gardeners, and farming companies in
private ownership. These land
recipients will purchase the land by
making annual payments over a 15-20
year period. This Project Activity

consists of land parcel creation, land
rights education, registration system
upgrade, land parcel allocation and
titling, and management of land
revenues.

¢ Resettlement, Social Infrastructure,
and Social Services. This Project
Activity will compensate families
residing in the perimeter or with rights
to land therein consistent with World
Bank Operational Policy 4.12 on
Involuntary Resettlement by offering
land in the irrigation perimeter or, if the
land option is not chosen, other
compensation alternatives. This Project
Activity will provide social
infrastructure, to serve these project-
affected persons plus incoming settlers
and other migrant families and also
support social services (primarily
education and health staff) during the
last three years of the Compact Term.

e Agricultural Services. This Project
Activity will support a range of
agricultural, institutional and related
services to strengthen capacity and
improve agricultural practice through
applied agricultural research, extension
and farmer training, support to farmer
organizations, and support to water
users associations (“WUAs”).

¢ Financial Services. This Project
Activity will encourage agricultural
lending by reducing the risks of
extending credit in this newly
developed zone, improving
transparency within the existing
financial system, and strengthening the
capabilities of local financial
institutions through a credit risk sharing
program, microfinance credit bureau
strengthening, financial institution
capacity building, and direct support to
farmers.

In connection with the Project
Activities (other than the Road Activity,
except as provided in Section 2(a)
below), MCA-Mali will assist and take
all necessary steps to ensure that the
EIA, EMP (including an HIV/AIDS
awareness plan and a pest management
plan), and RAP (consistent with World
Bank Operational Policy 4.12 on
Involuntary Resettlement) for all
irrigation activities of the Alatona
Irrigation Project are processed and
permits delivered in accordance with
Mali Decrét No. 03-594—P—RM on
environmental impact studies and the
Environmental Guidelines, all of which
will be subject to MCC approval. MCC
funding will support implementation of
the environmental and social mitigation
measures as identified in the EIA, EMP,
HIV/AIDS awareness plan, pest
management plan and RAP, satisfactory
to MCC, according to the conditions
precedent set forth in the Disbursement
Agreement.
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The M&E Plan (described in Annex
ITI) will set forth anticipated results and,
where appropriate, regular benchmarks
that may be used to monitor the
progress of the implementation of the
Alatona Irrigation Project. Performance
against these benchmarks, as well as the
overall impact of the Alatona Irrigation
Project, will be assessed and reported at
the intervals to be specified in the M&E
Plan, or as otherwise agreed by the
Parties. The Parties expect that
additional indicators will be identified
during implementation of the Alatona
Irrigation Project. The expected results
from, and the key benchmarks to
measure progress on, the Alatona
Irrigation Project, as well as the Project
Activities undertaken or funded
thereunder, are set forth in Annex III.

Estimated amounts of MCC Funding
for each Project Activity for the Alatona
Irrigation Project are identified in
Annex II. Conditions precedent to each
Project Activity under the Alatona
Irrigation Project, and the sequencing of
such Project Activities, shall be set forth
in the Disbursement Agreement, any
other Supplemental Agreements and the
relevant Implementation Documents.
The following summarizes each Project
Activity under the Alatona Irrigation
Project:

(a) Niono-Goma Coura Road (the
“Road Activity”).

The Road Activity involves the
upgrading of a key segment of the
national highway network serving the
Alatona zone, providing vital access to
inputs, markets, and social services to
the Alatona zone and other farmers in
the northern sector. The Niono-Goma
Coura road forms the first 81 km of a
450 km road from Niono to Tonka,
recently reclassified as National Road
33. It is presently an earth road with
laterite surface and varying width of 6—
7 meters, which has been compromised
by erosion of the embankment slopes.
The laterite is worn away in numerous
locations, leading to washouts and
difficult driving conditions during the
wet season. Specifically, MCC Funding
will support the following:

(i) Double bitumen surface treatment
paving of 81 km of National Road 33 (7
meter carriageway and 1.5 meter
shoulders).

(ii) Construction of a small bridge and
2 km spur to the village of Dogofry to
provide a direct access from the Alatona
perimeter to the main road network.

(iii) Various social measures, such as
parallel tracks to accommodate non-
motorized traffic, of which there is a
significant amount in and around the
populated areas and safety measures for
slowing traffic, as well as additional
parking areas at the villages.

Additionally, in connection with the
Road Activity, MCA-Mali will assist and
take all necessary steps to ensure that
the EA, EMP (including an HIV/AIDS
awareness plan), and RAP (consistent
with World Bank Operational Policy
4.12 on Involuntary Resettlement) for
the Road Activity of the Alatona
Irrigation Project are processed and
permits delivered in accordance with
Mali Decrét No. 03—594—P—RM on
environmental impact studies and the
Environmental Guidelines, all of which
shall be subject to MCC approval;
provided, however, that such EA, EMP
and RAP may be processed as part of the
EIA, EMP, and RAP for all other Project
Activities (as described in Section 2
above). MCC funding will support
implementation of the environmental
and social mitigation measures as
identified in the EA (or EIA, as
applicable), EMP, and RAP, satisfactory
to MCC, according to the conditions
precedent set forth in the Disbursement
Agreement.

(b) Irrigation Planning and
Infrastructure (the “Irrigation Activity”).

This Project Activity will increase the
capacity of the ON’s main conveyance
structures (the Canal Adducteur, the
Canal du Sahel and the Fala de Molodo)
to ensure sufficient capacity to transport
wet season water to all the developed
perimeters. MCC Funding will support
the ON in achieving physical capacity to
realize its immediate development
goals, improve and increase service, and
to move toward a next generation of
standards and operational water
management procedures, based on best
international practice. Specifically,
MCC Funding will support the
following:

(i) Alatona irrigation system
development, which will involve the
construction of a primary canal off the
main system, a 63 km distributor canal,
a network of secondary and tertiary
canals and drainage structures, as well
as land leveling and internal access
roads. This will allow for an additional
16,000 ha of irrigated lands in the
Alatona zone.

(ii) Main conveyance system
expansion, which will increase the
conveyance capacity of two main canals
and an ancient riverbed that transport
water from the Niger River to the ON
irrigated zones. This will involve: (1)
Removal of the central island separating
the two branches of Canal Adducteur;
(2) enlarging the main canal leading
from the main conveyance canal (Canal
du Sahel—23 km); and (3) raising the
banks of the Fala de Molodo along
approximately 8 km.

(iii) Support to ON Water
Management, which will provide

technical assistance and equipment to
the ON for installing and
operationalizing a communications-
based water management system as well
as improving overall system
management to ensure more efficient
and effective water management
throughout the ON system. This system
will also provide the basis for data
analysis and permitting flow
adjustments according to climatic
fluctuations and other water demand
factors and will establish incentive
structures for better on-farm water
efficiency.

(c) Land Allocation (the “Land
Activity”).

Through the sale of irrigated land
under the oversight of a selection
commission, land will be allocated to
small-, medium-, and large-scale
farmers. A selection commission will
select land recipients according to pre-
defined criteria, and enforce safeguards
designed to ensure transparency and
fairness. The recipients will purchase
the land at prices that are both
affordable to farm families, yet high
enough to discourage speculation. Land
payments will be managed by private
financial institutions, and land
registration capacity will be bolstered.
MCC Funding will support education
and dissemination of information about
land rights, benefits and
responsibilities, and the allocation
process in order to execute land
allocation in an effective manner and for
long term land management. In
addition, the Alatona Irrigation Project
will establish year-round market
gardens for growing vegetables, to
provide the women of the Alatona zone
with an independent source of family
income. This market garden opportunity
supplements the opportunity women
will have to receive larger land parcels
though the selection commission
process. Specifically, MCC Funding will
support the following:

(i) Land Parcel Creation. Land will be
divided into tertiary irrigation blocks,
and the land contained therein will be
subdivided into individual land parcels.
This sub-activity will include land
parcel platting, boundary surveying, and
preparation of a technical description of
each parcel.

(ii) Land Rights Education. A land-
education effort will be carried out to
provide the rural population of the
Alatona zone and nearby areas with an
understanding of private land
ownership, the rights and
responsibilities it entails, and the
benefits it can bring. The effort also will
inform people about the opportunity to
acquire newly developed irrigated land,
and work with land recipients on how
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to properly manage their land rights and
obligations.

(iii) Registration System Upgrade. The
Alatona Irrigation Project will support
establishment of a temporary land
registration office in the Alatona zone
that will remain under the jurisdiction
of the Sogou office of the National
Directorate for State Property and
Cadastre (a technical agency within the
Ministry of State Property and Land).
This temporary office will operate for
the four-year period during which
virtually all of the land will be allocated
and titled. Once the initial wave of
titling occurs, the Sogou office may
choose to maintain the temporary office,
or replace it with a more limited
alternative depending upon demand
and cost considerations.

(iv) Land Parcel Allocation and
Titling. A selection commission
consisting of government officials and
private stakeholder group
representatives (both men and women),
will review people’s applications for
land and decide who will receive land
based on pre-defined criteria. The
criteria include various technical and
other qualifications, are differentiated
by farm size, and give special
consideration to people already in the
Alatona zone,! women, and young
farmers. After a short waiting period,
land recipients will receive land
ownership titles that they will pay for
over a 15—20 year period. In addition to
this main land allocation effort, women
in the Alatona zone will receive small
land plots for use in market gardening.

(v) Management of Land Revenues.
This sub-activity will assure that land
revenues are transparently managed and
not co-mingled with other accounts and
reinvested in locally responsive and
appropriate ways in the Project area.
This sub-activity will create a new
entity (the “Revenue Authority”) to
collect and manage the land purchase
payments under Government oversight.
Collection payment mechanisms will
encourage the entry and participation of
private financial institutions in the area.
In cases when land owners fail to make
the required payments, the Revenue
Authority will manage resolution of the
problem, up to and including executing
a foreclosure action and public sale of
the land to satisfy the debt.

(d) Resettlement, Social
Infrastructure, Social Services (the
“Community Activity”).

The Community Activity will provide
funds to implement the RAP, build
social infrastructure and support social

1Those who currntly reside or use land in the
Alatona zone will automatically be eligible to
receive land.

services, primarily health staff and
teachers, to ensure appropriate
utilization of the social infrastructure.

Specifically, MCC Funding will
support the following:

(i) Resettlement. This sub-activity will
support implementation of the RAP
previously developed in collaboration
with the relevant Government agencies,
to compensate approximately 800
families who lose land rights or access
to resources, with land in the irrigated
perimeter or, where the land option is
refused, other compensation options.
Physically relocated resettlers will be
provided with construction materials or
built houses. For reasons of social
equity, this sub-activity will implement
procedures to provide equitable access
to both dry and rainy season water and
additional supporting measures during
the first year of farming to assist these
agro-pastoralist families to take up
irrigated rice cultivation successfully.

(i1) Social Infrastructure. This sub-
activity will provide social
infrastructure and social services
sufficient to serve an anticipated total
population of approximately 60,000,
including the resettlers, new settlers and
other migrants. Access roads, potable
water, sanitation, schools, health
centers, public markets, warehouses,
literacy and youth centers, laundry
facilities and solar electricity supply for
health centers and schools will be
constructed or existing facilities
renovated in accordance with
international and national norms.

(iii) Social Services. This sub-activity
will support social services, primarily
health staff and teachers, over the last
three-year period of the Compact Term.
Services will be provided according to
population thresholds established by
the Government on the basis of
international and regional norms. This
sub-activity will equip community
health centers in the Alatona zone and
health centers serving the larger area, as
well as support a variety of health
promotion and disease prevention
activities related to obstetric care,
nutrition, STIs, HIV/AIDs, malaria,
schistosomiasis and intestinal worms.
Limited support will be provided for
maintenance of water supply and
sanitation.

(e) Agricultural Services (the
“Agriculture Activity”).

The Agriculture Activity will focus on
the basics of irrigated farming and will
support a range of interventions that
target capacity building, support, and
techniques for rice, shallots, livestock
and crop integration, and women’s
vegetable garden production. During the
first two years of the Alatona Irrigation
Project, while the road and core

irrigation infrastructure are designed
and constructed (the pre-settlement
phase), efforts will focus on building an
institutional environment and testing
agricultural, marketing, and water
management practices focused on
achieving farm profitability. The Project
Activity will be conducted in pre-
existing ON irrigated perimeters
involving, to the extent feasible,
collaboration with the ON, existing
institutions, and entities. The pre-
settlement phase will allow for the
development, testing, and piloting of
activities to be transferred and scaled up
to the newly developed perimeter.
Specifically, MCC Funding will support
the following:

(i) Applied Agricultural Research.
This sub-activity includes undertaking
field-level, applied technology research
on rice production and processing;
water use, control and management;
agronomic practices; livestock
enterprises and integration with
irrigation; improved equipment and
technologies; commodity chains
development, including strengthening
the supply system for agricultural
inputs and equipment; identifying,
testing, and promoting improved
conservation techniques; processing
technologies, and improving marketing
of crops; and natural resource
management and wood supply.

(ii) Extension and Farmer Training.
This sub-activity will include
communication, extension, and training
through a variety of low-cost,
sustainable mechanisms and techniques
that may include Farmer Field Schools,
Training and Visit, farmer-to-farmer,
stakeholder, and systems approaches.
The focus of this sub-activity will
include improving rice yields,
production of dry season diversified
crops, integrating crop and livestock
production, improving water
management, group promotion and
formation, integrated pest management,
organizational management, accounting
and budgeting, and farmer rights and
advocacy.

(iii) Support to Farmer Organizations.
This sub-activity will provide intensive
organizational development and
management training to help selected
service providers and farmer-controlled
organizations (including women’s
groups) increase capacity. This may
include training on the preparation of
by-laws and business plans; election of
officers, personnel and group
management; management by
objectives; financial sustainability and
credit management; knowledge of rights,
facilitation and advocacy; group
procurement of inputs and marketing;
and accounting and financial
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management capabilities and
commercialization.

(iv) Support to Water User
Associations. This sub-activity will
provide training to WUAs on
organization management, cropping
patterns and water requirements,
secondary and tertiary canal
maintenance planning, and establishing
procedures for collecting and
accounting for water fees.

(f) Financial Services (the ‘“Finance
Activity”).

The Finance Activity will support
agricultural development in the Alatona
zone by promoting a sustainable,
inclusive financial system and
improving farmers’ access to credit.
Interventions will be focused on
encouraging local financial institutions
to move into the Alatona zone and on
building their capacity and willingness
to meet the financial services needs
emerging from activities supported by
the Alatona Irrigation Project. The
Finance Activity will encourage
financial institutions to lend to clients
that have good prospects of success but
may lack sufficient collateral or a
suitable record of transactions to prove
creditworthiness. It will also provide
support to the ON Credit Bureau to
strengthen its capacity to increase
transparency among MFIs in the region.
Direct support will also be provided to
farmers to improve access to credit for
first-time borrowers. Specifically, MCC
Funding will support the following:

(i) Credit risk sharing program. The
credit risk sharing program will
encourage eligible financial institutions
to increase their lending to clients by
reducing the risk of providing loans in
the Alatona zone. MCC Funding will
support risk sharing (up to 50%).
Participating financial institutions will
also be provided with technical
assistance.

(ii) Credit bureau strengthening. This
sub-activity will finance: (1) A study to
identify recommended improvements to
the ON Credit Bureau and to test their
feasibility; (2) development and
acquisition of hardware and software
necessary to create an electronic
database (pending satisfactory
completion of the feasibility study); and
(3) training for ON Credit Bureau staff,
among other changes as identified in the
needs assessment and feasibility study.

(iii) Financial institution capacity
building. This sub-activity will provide
training and technical assistance to
financial institutions (banks and MFIs),
focusing on areas such as risk analysis,
portfolio management, and new product
development in order to help financial
institutions meet the needs of potential
clients. In order to encourage MFIs to

move rapidly into the Alatona zone, this
sub-activity will also assist with a
portion of the costs of setting up and
staffing new offices.

(iv) Direct support to farmers. In
addition to training and support to
farmer organizations, the Alatona
Irrigation Project will provide financial
assistance to improve access to credit
for first-time borrowers. This sub-
activity will provide a grant to assist
new clients with paying a portion of the
initial mandatory deposit required by
MFTIs in order for the new clients to
access their first loan.

3. Beneficiaries

As a result of the incremental
agricultural production achieved
through the Alatona Irrigation Project,
incomes of farm owners, agricultural
laborers in the Alatona, suppliers,
transporters, processors, and traders
will increase.

The upgrading of the existing Niono-
Goma Coura road is anticipated to lower
vehicle operating costs (“VOCs”) and to
generate time savings for road users. It
is anticipated that the reduction in
VOCs will be passed on to populations
located along the road in the form of
reduced rates of cargo spoilage and
lower charges for the transport of cargo
goods, including the transport of
agricultural produce from the Alatona
zone to regional markets in Niono and
potentially national markets in Bamako.

Finally, the Alatona Irrigation Project
is also expected to generate non-
quantified social, health, and education
improvements through investment in
social infrastructure in the Alatona zone
and greater access through the Niono-
Goma Coura road upgrade to existing
health and social services facilities.

4. Donor Coordination; Role of Private
Sector and Civil Society

The Dutch Development Agency,
French Development Agency, the World
Bank, and USAID, in particular, have
been working in the ON over the past
several decades resulting in a more
efficient, decentralized management
structure, while increasing production
and productivity of the Alatona zone.
The Alatona Irrigation Project leverages
and complements other donor, private
sector and civil society activities in Mali
as described below. Throughout
implementation, MCC will continue to
collaborate with these donors to ensure
equitable water distribution, transfer of
skills and knowledge in agriculture
production, farm management and
access to credit for the farmers. The
Alatona Irrigation Project will involve
close coordination with donors involved
in strengthening the management of the

ON agency to provide effective
operations and maintenance of the
irrigation infrastructure, as well as
conformity with the established
cropping calendar.

World Bank

The Alatona Irrigation Project
complements and reinforces several
ongoing or recently launched World
Bank programs as described below.

¢ National Project for Rural
Infrastructure provides rural
infrastructure for irrigation,
transportation, clean water and
sanitation, and institutional
strengthening. In May 2005, this project
launched a bid for small- and medium-
scale farmers to purchase land in the
pilot zone of Koumouna in the ON. This
marked the ON’s first experience of
issuing land titles to individual farmers.

e Agricultural Competitiveness and
Diversification Project aims to expand
production and improve the
productivity of diversified, high value
commodities and to increase their
export and market competitiveness; to
remove logistical bottlenecks to
increased exportation; to reinforce food
security; and to promote rural credit and
financing.

e Rural Community Development
Project enhances the capacity of
communities to propose and manage
local development initiatives, including
Communal Initiatives Funds and Local
Productive Initiatives Funds.

Private Sector and Civil Society

Private sector and civil society
participated in the consultative process
that resulted in inclusion of the Alatona
Irrigation Project in the Compact. The
Alatona Irrigation Project aims to attract
farmers to purchase land and increase
the revenue of farmers and farming
enterprises. Businesses along the value
chain will be integral to the success of
this Project. In addition, civil society
will play an active role to ensure that
land allocation is fair and transparent
and that social services are provided in
the Alatona zone in a fair and equitable
manner. Lastly, both civil society and
private sector will be represented on the
MCA-Mali Board of Directors and
Advisory Councils. In addition,
consultations will be conducted with
affected parties and other stakeholders
on the EIA for all Project Activities
(other than the Road Activity) and the
EA (or EIA, as applicable) for the Road
Activity, in accordance with MCC
Environmental Guidelines, Mali Decrét
No. 03-594-P—-RM on environmental
impact studies and the draft Arréte
Interministeriel on the procedure for
public consultation on environmental



69262

Federal Register/Vol. 71, No. 230/ Thursday, November 30, 2006 / Notices

impact studies. Consultations will also
take place with project affected persons
for the RAPs, consistent with World
Bank Operational Policy 4.12 on
Involuntary Resettlement. NGOs are also
expected to play a role in
implementation, particularly in the
provision of health promotion activities.

5. USAID

The Alatona Irrigation Project builds
on the USAID’s Accelerated Economic
Growth and Trade Development Project
(2003-2012), which includes the
following sub-projects:

e Program in Development of
Agricultural Production (PRODEPAM)
includes agricultural intensification
activities, appropriate technologies,
animal feed, and natural resource
management activities.

e Program on Shared Governance
includes capacity building, planning,
and financial management in the
communes of Diabaly and Dogofry (the
two municipalities located in the
Alatona zone).

The Alatona Irrigation Project will
continue to build on these efforts during
implementation and strengthen USAID
best practices in agricultural support
and capacity building in local
governance within the Alatona zone.

6. Sustainability

¢ Sustainable Irrigation Management.
To assure the long term success of the
Alatona Irrigation Project, MCC will
finance additional capacity on the main
conveyance structures, as well as
support the ON to achieve sustainable
management of its entire stock of assets.
A core element of this effort will be
technical assistance to introduce a
communications-based technology for
real-time water monitoring and
management on the main system. The
Alatona Irrigation Project will
collaborate with the ON to establish
appropriate and equitable water
allocation rules among the perimeters,
optimum cropping calendars and
practices (such as the adoption of short
cycle varieties) and the gradual
introduction of volumetric water
charges, all aimed to make the most
efficient use of scarce water during the
critical months of the dry season. The
MCC-financed technical assistance will
assist the ON to develop revised
expansion scenarios based on updated
assumptions and practices, such that
any further expansion does not
jeopardize the minimum water
requirements and functioning of the
Alatona zone and other existing
perimeters. In the existing ON irrigated
perimeters, the water fees collected are
adequate to cover approximately 90% of

the operating and maintenance costs of
the major distribution systems within
the zones, with the Government
assuming responsibility for the
remaining costs. The Alatona Irrigation
Project will address the utilization of
revenues associated with land sales and
water fees within the Alatona zone to
fund the ongoing expenses of Alatona
institutions during and beyond the
Compact Term.

e Sustainable Road Maintenance. A
new road maintenance agency,
AGEROUTE, has recently been
established with donor support. The
major donors to the road sector (World
Bank, European Union and African
Development Bank) are promoting long
term solutions to road maintenance,
including more reliance on user fees to
finance maintenance. The upgrading of
the road to a double bituminous surface
will result in estimated annual
maintenance requirements falling
within the range of the Government’s
current maintenance allocations for the
road.

¢ Sustainable Rural Infrastructure
Management. The Alatona Irrigation
Project will finance initial recurrent
costs of the social infrastructure so as to
“kick-start” operations. Within the
context of the country’s decentralization
program, the planning and
implementation of these infrastructure
and services will be carried out in close
collaboration with the appropriate
technical ministries and local
authorities (in particular the
communes), so as to ensure a smooth
transition to sustainable provision of
staffing, operations, and maintenance of
all these facilities beyond the life of the
Compact.

e Sustainable Access to Financial
Services. The Finance Activity will
provide MFIs and banks with training in
agricultural credit and other aspects of
managing the delivery of financial
services to the inhabitants of the
Alatona zone. This training should
enable the financial institutions to better
analyze the risks of extending credit in
the Alatona zone and to better monitor
and manage the repayment process.
Meanwhile, the support to the ON
Credit Bureau will promote
transparency in the sector and provide
institutions with better data from which
to evaluate loan applications.

e Sustainable Management of Land
Revenues. The Land Activity will create
a new entity—the Revenue Authority—
to collect and manage the revenues
generated through land payments. MCC
funding will support the costs of
structuring this entity and providing
some initial capacity building, until the

Revenue Authority can support itself
through the land revenues collected.

e Sustainable Agricultural Services.
Skilled local institutions with proven
capacity will be contracted to deliver
services, and design and coordinate
research activities. It will include on-
station evaluation of varieties and/or
technologies under development; on-
farm confirmation and adaptation of
existing research results; and
participatory, farmer-led research.
Eventually, involvement of farmers,
farmer organizations, and a possible fee-
for-service approach could make the
research demand-driven and partly
funded by users.

¢ Environmental and Social
Sustainability. Sustainability is to be
achieved through the implementation of
a land use and natural resources
management plan (a prerequisite
planning tool for the EIA), the
identification of institutions responsible
for natural resources management over
the long term, and the implementation
of an EMP that will incorporate an HIV/
AIDS awareness plan and a pest
management plan. Pre-settlement
activities will provide the opportunity
to test the sustainability of practices to
be applied in the Alatona zone.
Resettlers will be eligible to receive
agricultural inputs for the first year and
all cultivators will be able to receive
technical assistance in farming
techniques and training to improve their
ability to secure credit. The provision of
social infrastructure will allow
improvements in health care, education,
potable water supply and sanitation and
the funding of social services will
provide for a transition to full
government funding of these services
after the Compact Term.

7. Policy; Legal; and Regulatory Reform

The Parties have identified the
following policy, legal and regulatory
reforms and actions that the
Government shall pursue in support,
and to reach the full benefits of the
Alatona Irrigation Project, the
satisfactory implementation of which
will be conditions precedent to certain
MCC Disbursements as provided in the
Disbursement Agreement:

¢ The establishment of the Revenue
Authority to manage the collection and
use of land revenues generated through
the Alatona Irrigation Project. The
structure of the Revenue Authority and
its operating guidelines will be subject
to MCC approval.

e Within the Compact Term, and in
any event no later than six to nine
months prior to the end of the Compact
Term, the identification of a fiduciary or
liquidation agent to manage or liquidate
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all of the remaining financial assets at
the end of the Compact Term. The
selection of the fiduciary or liquidation
agent and the final plan for the
disposition of financial assets from the
credit risk sharing program in the
Finance Activity will be subject to MCC
approval.

¢ The execution of a memorandum of
understanding between MCA-Mali and
the ON that ensures equitable allocation
of dry-season water among the ON
zones, measured at the headworks of
primary canals, prior to initial MCC
Disbursement for the Project Activities
within the Alatona Irrigation Project,
other than the Road Activity.

e The provision of evidence by the
Government of an agreed allocation of
land for dry season and wet season
cultivation in the Alatona zone prior to
approval of final design of the first
tranche of the irrigation and planning
infrastructure sub-activity of the
Alatona Irrigation Project.

8. Proposals

Public solicitations for proposals are
anticipated to procure goods, works and
services, as appropriate, to implement
all Project Activities under the Alatona
Irrigation Project. MCA-Mali will
develop, subject to MCC approval, a
process for consideration of all such
proposals. Notwithstanding the
foregoing, MCA-Mali may also consider,
using a process developed subject to
MCC approval, any unsolicited
proposals it might receive.

Annex II—Summary of Multi-Year
Financial Plan

This Annex II to the Compact (the
“Financial Plan Annex’’) summarizes
the Multi-Year Financial Plan for the
Program. Each capitalized term in this
Financial Plan Annex shall have the
same meaning given such term
elsewhere in this Compact. Unless
otherwise expressly stated, each Section
reference herein is to the relevant
Section of the main body of the
Compact.

1. General

A multi-year financial plan summary
(“Multi-Year Financial Plan Summary”’)
is attached hereto as Exhibit A. By such
time as specified in the Disbursement
Agreement, MCA-Mali will adopt,
subject to MCC approval, a Multi-Year

Financial Plan that includes, in addition
to the multi-year summary of estimated
MCC Funding and the Government’s
contribution of funds and resources, an
estimated draw-down rate for the first
year of the Compact Term based on the
achievement of performance milestones,
as appropriate, and the satisfaction or
waiver of conditions precedent. Each
year, at least 30 days prior to the
anniversary of the Entry into Force, the
Parties shall mutually agree in writing
to a Detailed Budget for the upcoming
year of the Program, which shall include
a more detailed budget for such year,
taking into account the status of the
Program at such time and making any
necessary adjustments to the Multi-Year
Financial Plan.

2. Implementation and Oversight

The Multi-Year Financial Plan and
each Detailed Budget shall be
implemented by MCA-Mali, consistent
with the approval and oversight rights
of MCC and the Government as
provided in this Compact, the
Governing Documents and the
Disbursement Agreement.

3. Estimated Contributions of the Parties

The Multi-Year Financial Plan
Summary identifies the estimated
annual contribution of MCC Funding for
Program administration, M&E and each
Project. The Government’s contribution
of resources to Program administration,
M&E and each Project shall consist of (a)
“in-kind” contributions in the form of
Government Responsibilities and any
other obligations and responsibilities of
the Government identified in this
Compact, and (b) such other
contributions or amounts as may be
identified in this Compact (including
adequate funding for the rehabilitation
and expansion of air cargo facilities, as
specified in Section 8 of Schedule 1 of
Annex I) and in relevant Supplemental
Agreements between the Parties or as
may otherwise be agreed by the Parties;
provided, in no event shall the
Government’s contribution of resources
be less than the amount, level, type and
quality of resources required effectively
to carry out the Government
Responsibilities or any other
responsibilities or obligations of the
Government under or in furtherance of
this Compact.

4. Modifications

The Parties recognize that the
anticipated distribution of MCC
Funding between and among the
various activities for Program
administration, M&E, the Projects and
the Project Activities will likely require
adjustment from time to time during the
Compact Term. In order to preserve
flexibility in the administration of the
Program, as provided in Section 4(a)(iv)
of Annex I, the Parties may, upon
agreement of the Parties in writing and
without amending the Compact, change
the designations and allocations of
funds among the Projects, the Project
Activities, or any activity under
Program administration or M&E, or
between a Project identified as of the
Entry into Force and a new project,
without amending this Compact;
provided, however, that such
reallocation (a) is consistent with the
Objectives and the Implementation
Documents; (b) shall not materially
adversely impact the applicable Project,
Project Activity (or any component
thereof), or any activity under Program
administration or M&E as specified in
this Annex II; (c) shall not cause the
amount of MCC Funding to exceed the
aggregate amount specified in Section
2.1(a) of this Compact; and (d) shall not
cause the Government’s obligations or
responsibilities or overall contribution
of resources to be less than specified in
Section 2.2(a) of this Compact, this
Annex II or elsewhere in the Compact.

5. Conditions Precedent; Sequencing

MCC Funding will be disbursed in
tranches. The obligation of MCC to
approve MCC Disbursements and
Material Re-Disbursements for the
Program is subject to satisfactory
progress in achieving the Objectives and
on the fulfillment or waiver of any
conditions precedent specified in the
Disbursement Agreement for the
relevant activity under the Program. The
sequencing of Project Activities or sub-
activities and other aspects of how the
Parties intend the Program to be
implemented will be set forth in the
Implementation Documents, including
the Work Plan for the applicable
Program (and each component thereof),
and MCC Disbursements and Re-
Disbursements will be made consistent
with such sequencing.
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EXHIBIT A
MULTI-YEAR FINANCIAL PLAN SUMMARY
Totals Including Contingencies (USD)
Project Year 1 Year 2 Year 3 Year 4 Year 5 Total
1. Bamako-Sénou Airport Improvement Project
Airside Infrastructure Activity 2,600,371 13,438,227, 13,965,677, 0| 0) 30,004,275
Landside Infrastructure Activity ' 3,463,921 10,795,351 25,125,706, 19,011,924 230,000 58,626,902
Institutional Strengthening Activity 200,000 200,000 200,000 200,000 200,000 1,000,000
Subtotal 6,264,292 24,433,578} 39,291,383 19,211,924 430,000 89,631,177
2. Industrial Park Project
Primary and Secondary Infrastructure Activity ' 5,161,000 27,133,932 49,061,416 8,624,171 286,000 90,266,519
Resettlement Activity 1,500,000 0 0 0 0 1,500,000
Institutional Strengthening Activity 500,000 500,000} 500,000 500,000 500,000 2,500,000
Subtotal 7,161,000] 27,633,932 49,561,416 9,124,171 786,000f 94,266,519
3. Alatona Irrigation Project
Niono-Goma Coura Road Activity 8,346,908 17,331,423 9,241,224 147,665 150,841 35,218,061
Irrigation Planning and Infrastructure Activity 8,081,963 39,043,654 45,528,966 43,258,533 14,145,301 150,058,417
Land Allocation Activity 279,125 1,264,995 1,125,270 854,021 628,315 4,151,726
Resettlement, Social Infra. & Social Services Activity 3,201,666 5,025,813 5,353,208} 3,657,049 3,596,637 20,834,373
Agricultural Services Activity > 1,905,307 2,176,366 3,505,943 3,437,267 4,066,914 15,091,797
Financial Services Activity 156,310 574,998 2,061,021 2,842,669 3,619,096 9,254,094
Subtotal 21,971,279 65,417,249] 66,815,632 54,197,204 26,207,104} 234,608,468
4. Monitoring and Evaluation 1,500,000 520,000 655,000 705,000 1,525,000 4,905,000
Subtotal 1,500,000} 520,000) 655,000 705,000 1,525,000 4,905,000
5. Program Management and Oversight
MCA Mali 3,400,000 2,500,000 2,600,000 2,400,000 2,500,000 13,400,000
Fiscal Agent 1,600,000 1,600,000 1,600,000 1,600,000 1,600,000 8,000,000
Procurement Agent 1,600,000 1,600,000 1,600,000 1,600,000 1,600,000 8,000,000
Auditing 1,600,000 1,600,000 1,600,000 1,600,000 1,600,000 8,000,000
Subtotal 8,200,000} 7,300,000§ 7,400,000 7,200,000 7,300,000f 37,400,000
]
163723401 - 90438299 . 36248104} - 460,811,164]

b aad

costs for envi

I mitigation and technical assi: to

envirg

* Resettlement costs also include some modest needs related to utility infrastructure for the Airport Improvement Project.

* The first 2 years of this Activity includes costs for the Pre-Settlement Phase.

Annex ITI—Description of The M&E
Plan

This Annex III to the Compact (the
“M&E Annex”) generally describes the
components of the M&E Plan for the
Program. Except as defined in this M&E
Annex, each capitalized term in this
M&E Annex shall have the same
meaning given such term elsewhere in
this Compact.

1. Overview

MCC and the Government (or a
mutually acceptable Government
Affiliate or Permitted Designee) shall
formulate, agree to and the Government
shall implement, or cause to be
implemented, an M&E Plan that
specifies (a) how progress toward the
Compact Goal, Objectives, and the
intermediate results of each Project and

Project Activity set forth in this M&E
Annex (the “Outcomes”) will be
monitored (the “Monitoring
Component”); (b) a methodology,
process and timeline for the evaluation
of planned, ongoing, or completed
Projects and Project Activities to
determine their efficiency, effectiveness,
impact and sustainability (the
“Evaluation Component”); and (c) other
components of the M&E Plan described
below. Information regarding the
Program’s performance, including the
M&E Plan, and any amendments or
modifications thereto, as well as
periodically generated reports, will be
made publicly available on the MCA-
Mali Web site and elsewhere.

2. Monitoring Component

To monitor progress toward the
achievement of the Compact Goal,
Objectives, and Outcomes, the
Monitoring Component of the M&E Plan
shall identify (a) the Indicators, (b) the
party or parties responsible, the
timeline, and the instrument for
collecting data and reporting on each
Indicator to MCA-Mali, and (c) the
method by which the reported data will
be validated.

(a) Indicators. The M&E Plan shall
measure the impacts of the Program
using objective and reliable information
(“Indicators”). Each Indicator will have
one or more expected values that
specify the expected results and
expected time for the impacts to be
achieved (“Target”). The M&E Plan will
measure and report on Indicators at four
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levels. First, the Indicator(s) at the
Compact Goal level (“Goal Indicator”)
will measure the impact of the overall
Program and each Project. Second, the
Indicators at the Objective level
(“Objective Indicator”’) will measure the
final results of each of the Projects,
including impacts on the intended
beneficiaries identified in Annex I

(collectively, the “Beneficiaries”).
Third, Indicators at the intermediate
level (“Outcome Indicator”) will
measure the results achieved under each
of the Project Activities and will
provide an early measure of the likely
impact under each of the Projects. A
fourth level of Indicators (“Output
Indicator”’) will be included in the M&E

GOAL INDICATORS AND DEFINITIONS

Plan to measure the direct outputs of
Project Activities. All Indicators will be
disaggregated by sex, income level and
age, to the extent practicable. Subject to
prior written approval from MCC, MCA-
Mali may add Indicators or modify the
Targets of existing Indicators.

Goal-level results

Indicator

Definition of Indicator

Income of Airport services firms is increased ...

Tourism income is increased

Industrial value added is increased ...................

Poverty rate of existing Alatona zone popu-
lation is reduced.

Income from irrigated agricultural production in
the Alatona zone is increased.

Total revenue of firms servicing the Airport

Total receipts of hotels and restaurants in
Bamako.

Gross value-added of firms in the Industrial
Park.

Poverty rate of existing Alatona zone popu-
lation.

Real income from irrigated agricultural produc-
tion.

Total receipts of commercial concessions,
flight kitchens, fuel suppliers, and baggage
handling (US$).

Total receipts of hotels and restaurants in
Bamako (USS$).

Total earnings including salaries and taxes of
firms located in the Industrial Park (US$).
Poverty Headcount Ratio of existing Alatona

zone population (percent).

Real annual income from sale of agricultural
production per household member in the
Alatona zone (US$)".

1Data to be disaggregated by current residents and newly settled population to track whether resettled population’s incomes are restored as

compared to their baseline incomes. This indicator will also be disaggregated by sex.

COMPACT GOAL BASELINES AND TARGETS

Goal-level Indicators Baseline Year 5 Year 10
Total revenue of firms servicing the Airport (Million USS) .....cceoveeeiriiinieneeeeesee e e $8 $9 $11
Total receipts of hotels and restaurants in Bamako (million USS$) ........ccoeveeiriiineneienene e 133 174 226
Gross value-added of firms in the Industrial Park (million US$) .... 0 33 106
Poverty rate of existing Alatona zone population (PErCENt) .........ccoiviiiiiiiiiiiiiee e TBD! TBD TBD
Real income from irrigated agricultural production (US$ per capita) .......ccccocevevrieenrreennneeneseeienns 0 316 725

1Baseline and targets will be determined through a combination of the following data collection activities: (1) resettlement action plan census
under the Community Activity of the Alatona Irrigation Project, and (2) Baseline household survey conducted by Direction Nationale de la

Statistique et de I'informatique. Results are expected in 2007.

AIRPORT IMPROVEMENT PROJECT INDICATORS AND DEFINITIONS

Objective-level results Indicator

Definition of indicator

Number of foreign visitors is increased Annual foreign (non-resident) passenger traf-

fic.

Passenger terminal services are improved
Outcome-level Results
Air traffic is increased

Improved security and safety
INAICALOr ...
Weekly flight arrivals and departures

Increased efficiency of passenger terminal serv-
ices.

Time required for passenger processing at
departures and arrivals.

Foreign and non-resident passengers arriving
to and departing from the Airport per year

(number).

FAA audit report2

Definition of

Indicator.

Aircraft arriving to or departing from the Air-
port per week (number).
Average time for passengers to complete de-
parture or arrival procedures at peak hour
at the Airport (minutes).

1Indicator will be disaggregated by country of origin, purpose of travel, and sex.

2 A qualitative Indicator will be developed in collaboration with airport sector experts and according to FAA standards. Yearly targets will be

milestones.

AIRPORT IMPROVEMENT PROJECT INDICATORS AND TARGETS

Objective-level indicators Baseline Year 5 Year 10
Annual foreign (non-resident) passenger traffic (number) .... 126,300 164,780 214,000
Improved security and safety at the Airport ..............cee TBD TBD TBD
Outcome-1eVEl INAICATOIS .......oiiiiiiii ittt
Weekly flight arrivals and departures (NUMDEr) ..ot 87 97 106
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AIRPORT IMPROVEMENT PROJECT INDICATORS AND TARGETS—Continued

Obijective-level indicators Baseline Year 5 Year 10

Time required for passenger processing at departures and arrivals (minutes) ' ..........ccccceeveeveeenen. TBD Baseline Baseline
minus 60 minus 60
minutes minutes 2

1 A special survey will be conducted at the Airport in 2006/2007 to collect baseline information and additional surveys will be conducted during
the Project to estimate the time required for passenger processing.
2From the economic analysis, it is estimated an efficiency gain of one hour will be achieved by Year 5 and maintained thereafter.

INDUSTRIAL PARK PROJECT INDICATORS AND DEFINITIONS

Objective-level results

Indicator

Definition of indicator

Industrial output of the Industrial Park is in-
creased.

Industrial Park firms are financially stable .........

Outcome-level Results:

The Industrial Park is developed and oper-
ational.

Access to industrial infrastructure is provided ...

Share of enterprise growth represented by the
Industrial Park.

Long-term jobs created in the Industrial Park

Occupancy level

Time required to access services

Enterprises located in the Industrial Park as a
share of the total number of enterprises in
Bamako (percent).

Long-term jobs in firms located in the Indus-
trial Park (number).?

Tertiary infrastructure built in the Industrial
Park (ha).2

Time required for connection to water and
electricity in the Industrial Park (days).

1This does not include temporary jobs created during construction. This indicator will be disaggregated by sex and skill level.
2Tertiary (on-lot) infrastructure, to be built and financed by industries locating in the Industrial Park, includes buildings and facilities, interior
roads and parking, water supply taps/connections and fire protection, electrical and telecommunications, wastewater collection (and possibly pre-

treatment), etc.

INDUSTRIAL PARK PROJECT INDICATORS AND TARGETS

Objective-level indicators Baseline Year 5 Year 10
Share of enterprise growth represented by the Industrial Park (percent) .. 0 22% 49%
Long-term jobs created in the Industrial Park (number, cumulative) ...........cccceeciiiiiiiiiniiniienee, 0 3,400 11,000
Outcome-level Indicators:
Occupancy level (ha, CUMUIALIVE) .......oouiiiiiiiiei e 0 15 54
Time required to acCess SErviCes (AAYS) 1 ....ccciiiiiiiiieiie ettt TBD TBD

1Baseline value will be the average time required for a new industrial firm to access water and electricity in Bamako in 2006. This information

will be obtained from Energie Du Mali. Targets will be set after consultations with industry experts.

ALATONA IRRIGATION PROJECT INDICATORS AND DEFINITIONS

Objective-level results

Indicator

Definition of indicator

Rice yields are increased

Diversification
creased.

into high value crops is in-

Outcome-level Results:
Vehicle Operating Costs (VOCs) are reduced ...

Transport of people and goods is facilitated

Irrigable land is increased
Water for agricultural production is provided

Irrigation system efficiency is improved

Family farms are established

Land allocated to women is increased

Land tenure security is increased

Access to social infrastructure is provided

Main season rice yield

Dry season cropped area in non-cereal crops

International Roughness Index (IRI) for the
Niono-Goma Coura road.

Traffic on the Niono-Goma Coura road

Land made irrigable by the Project
Average water volume delivered at the farm
level.

Alatona zone irrigation system efficiency

5 and 10 ha farms allocated

Market garden parcels allocated

Titles granted to Alatona zone households

Student enroliment

Average rice yield in the rainy season in the
Alatona zone (tons/ha).

Share of the total cropped area that is de-
voted to non-cereal crops (i.e., shallots, to-
matoes, potatoes, etc) in the Alatona zone
(percent).

Weighted index to measure road roughness
(correlated with vehicle operating costs)
(meters/km).?

Annual average daily count of vehicles on the
Niono-Goma Coura road (AADT)2 (number/
day).

Total irrigable land in the Alatona zone (ha).

Average water volume delivered at the tertiary
level during the rainy season in the Alatona
zone (m3/ha).

Water supply at the headworks of Canal de
I'Alatona as a share of crop water require-
ments (percent).

Total 5 and 10 ha farm plots allocated in the
Alatona zone (number).

Total market garden parcels allocated in the
Alatona zone (number).

Titles registered in the land registration office
of the Alatona zone (number).3

Students enrolled in schools established by
the Project (number).
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ALATONA IRRIGATION PROJECT INDICATORS AND DEFINITIONS—Continued

Objective-level results

Indicator

Definition of indicator

Improved agricultural techniques are adopted ...

Access to financial services in the Alatona zone
is improved.

Adoption rate of extension techniques

Amount of credit extended

Active clients of MFls

Number of farms adopting at least one new
extension technique as a share of all farms
receiving technical assistance under the
Project (percent).

Total loan portfolios of financial institutions
(MFIs and banks) in the Alatona zone
(Us$).4

Active clients of MFls in the Alatona zone
(number).5

1The International Roughness Index (IRI) is used to define a characteristic of the longitudinal profile of a traveled wheeltrack and constitutes
an internationally recognized, standardized roughness measurement. The IRl is an open-ended scale.

2 AADT: Annual Average Daily Traffic.
3 Disaggregated by settlers, re-settlers, sex.

4 Disaggregated by Short-Term (seasonal term) and Medium-Term credit (two to three-year term).

5Disaggregated by sex.

ALATONA PROJECT INDICATORS AND TARGETS

Objective-level indicators Baseline Year 5
Main Sason rCe YIEld (FONS/N@) ......eeitiiiiiiiie ittt ettt sae e st e esbe e e bt e s he e e bt e sabeebe e e b e e naeeeree e 0 5
Dry season cropped area in non-cereal Crops (PEICENT) .......cciiiiiiiiiiiiee ittt sttt s sreesne e 0 46
Outcome-level Indicators:
International Roughness Index (IRI) for the Niono-Goma Coura road (M/KM) .......cccceeviiriiiiieniieenee e 17 2
Traffic on the Niono-Goma Coura road (NUMDBEI/AAY) ........coiuiiiiiiiieie ettt ettt sbe e 417
Land made irrigable by the Project (ha, CUMUIALIVE) ..........c.cooiiiiiiii e 16,000
Average water volume delivered at the farm level (m3/ha) 13,000
Alatona zone irrigation system efficiency (percent) .......... 40
5 and 10 ha farms allocated (NUMbEr, CUMUIALIVE) .......coiuiiiiiiiiii it 1,700
Market garden parcels allocated (number, CUMUIALIVE) .........ccuiiiiiiiiiiiii e 2,000
Titles granted to Alatona zone households (number, cumulative) 0 1,200
Student enrollment (number, cumulative) ..........cccoceeiiiiiiniiennen. 0 10,500
Adoption rate of extension teChNIQUES (PEICENT) ......oiuiiiiiiiie ettt st e e e sae e sne e e s 0 50
Amount of credit extended (MIllIoN USSB) .......ooiiiiiiei ettt sttt st see e e eneenesnen 0 4
Active clients of MFIs (NUMDEr, CUMUIALIVE) ........coiiiiiiiiiieie ettt st e eee s 0 1,050

(b) Data Collection and Reporting. The
M&E Plan shall establish guidelines for
data collection and a reporting
framework, including a schedule of
Program reporting and responsible
parties. The Management shall conduct
regular assessments of Program
performance to inform MCA-Mali and
MCC of progress under the Program and
to alert these parties to any problems.
These assessments will report the actual
results compared to the Targets on the
Indicators referenced in the Monitoring
Component, explain deviations between
these actual results and Targets, and in
general, serve as a management tool for
implementation of the Program. With
respect to any data or reports received
by MCA-Mali, MCA-Mali shall promptly
deliver such reports to MCC along with
any other related documents, as
specified in the M&E Plan or as may be
requested from time to time by MCC.

(c) Data Quality Reviews. As
determined in the M&E Plan or as
otherwise requested by MCC, the quality
of the data gathered through the M&E
Plan shall be reviewed to ensure that
data reported are as valid, reliable, and
timely as resources will allow. The

objective of any data quality review will
be to verify the quality and the
consistency of performance data across
different implementation units and
reporting institutions. Such data quality
reviews also will serve to identify where
consistent levels of quality are not
possible, given the realities of data
collection. The data quality reviewer
shall enter into an Auditor/Reviewer
Agreement with MCA-Mali in
accordance with Annex I.

3. Evaluation Component

The Program shall be evaluated on the
extent to which the interventions
contribute to the Compact Goal. The
Evaluation Component of the M&E Plan
shall contain a methodology, process
and timeline for collecting and
analyzing data in order to assess
planned, ongoing, or completed Project
Activities to determine their efficiency,
effectiveness, impact and sustainability.
The evaluations should use rigorous
methods for addressing selection bias,
as applicable. The Government shall
implement, or cause to be implemented,
surveys to collect baseline and follow-
up data on both Beneficiaries and non-

Beneficiaries. The Evaluation
Component shall contain two types of
reports: Final Evaluations and Ad Hoc
Evaluations, and shall be finalized
before any MCC Disbursement or Re-
Disbursement for specific Program
activities or Project Activities.

(a) Final Evaluation. MCA-Mali, in
connection with MCC’s request to the
Government pursuant to Section 3(h) of
Annex I, shall engage an independent
evaluator to conduct an evaluation at
the expiration or termination of the
Compact Term (“Final Evaluation™).
The Final Evaluation must at a
minimum (i) evaluate the efficiency and
effectiveness of the Program; (ii)
estimate, quantitatively and in a
statistically valid way, the causal
relationship between the three Projects
and the Compact Goal (to the extent
possible), the Objectives and Outcomes;
(iii) determine if, and analyze the
reasons why, the Compact Goal,
Obijectives and Outcomes were or were
not achieved; (iv) identify positive and
negative unintended results of the
Program; (v) provide lessons learned
that may be applied to similar projects;
(vi) assess the likelihood that results
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will be sustained over time; and (vii)
any other guidance and direction that
will be provided in the M&E Plan. To
the extent engaged by MCA-Mali, such
independent evaluator shall enter into
an Auditor/Reviewer Agreement with
MCA-Mali in accordance with Annex L.

(b) Ad Hoc Evaluations. Either MCC
or MCA-Mali may request ad hoc or
interim evaluations or special studies of
Projects, Project Activities, or the
Program as a whole prior to the
expiration of the Compact Term (each,
an ‘“Ad Hoc Evaluation”). If MCA-Mali
engages an evaluator for an Ad Hoc
Evaluation, the evaluator will be an
externally contracted independent
source selected by MCA-Mali, subject to
the prior written approval of MCC,
following a tender in accordance with
the Procurement Guidelines, and
otherwise in accordance with any
relevant Implementation Letter or
Supplemental Agreement. If MCA-Mali
requires an ad hoc independent
evaluation or special study at the
request of the Government for any
reason, including for the purpose of
contesting an MCC determination with
respect to a Project or Project Activity or
seeking funding from other donors, no
MCC Funding or MCA-Mali resources
may be applied to such evaluation or
special study without MCC’s prior
written approval.

4. Other Components of the M&E Plan

In addition to the Monitoring
Component and the Evaluation
Component, the M&E Plan shall include
the following components for the
Program, Projects and Project Activities,
including, where appropriate, roles and
responsibilities of the relevant parties
and Providers:

(a) Costs. A detailed annual cost
estimate for all components of the M&E
Plan.

(b) Assumptions and Risks. Any
assumptions and risks external to the
Program that underlie the
accomplishment of the Compact Goal,
Objectives, and Outcomes; provided,
such assumptions and risks shall not
excuse performance of the Parties,
unless otherwise expressly agreed to in
writing by the Parties.

5. Implementation of the M&E Plan

(a) Approval and Implementation.
The approval and implementation of the
M&E Plan, as amended from time to
time, shall be in accordance with the
Program Annex, this M&E Annex, the
Governing Documents, and any other
relevant Supplemental Agreement.

(b) Advisory Councils. The completed
portions of the M&E Plan will be
presented to each Advisory Council at
such Advisory Council’s initial meeting,
and any amendments or modifications
thereto or any additional components of
the M&E Plan will be presented to each

Advisory Council at appropriate
subsequent meetings of such Advisory
Council. Each Advisory Council will
have opportunity to present its
suggestions to the M&E Plan, which the
Board shall take into consideration in its
review of any amendments to the M&E
Plan during the Compact Term.

(c) MCC Disbursement and Re-
Disbursement for a Project Activity. As
a condition to each MCC Disbursement
or Re-Disbursement there shall be
satisfactory progress on the M&E Plan
for the relevant Project or Project
Activity, and substantial compliance
with the M&E Plan, including any
reporting requirements.

(d) Modifications. Notwithstanding
anything to the contrary in the Compact,
including the requirements of this M&E
Annex, MCC and the Government (or a
mutually acceptable Government
Affiliate or Permitted Designee) may
modify or amend the M&E Plan or any
component thereof, including those
elements described herein, without
amending the Compact; provided, any
such modification or amendment of the
M&E Plan has been approved by MCC
in writing and is otherwise consistent
with the requirements of this Compact
and any relevant Supplemental
Agreement between the Parties.

[FR Doc. E6-19696 Filed 11-29-06; 8:45 am]|
BILLING CODE 9210-01-P
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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN-3064-AD03
Assessments

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is improving and
modernizing its operational systems for
deposit insurance assessments in 12
CFR Part 327 to make the deposit
insurance assessment system react more
quickly and more accurately to changes
in institutions’ risk profiles and to
ameliorate several causes for complaint
by insured depository institutions.
Under the amendments set out in this
final rule, deposit insurance
assessments will be collected after each
quarter ends—which will allow for
consideration of more current
information than under the prior rule.
Ratings changes will become effective
when the rating change is transmitted to
the institution. Although the FDIC will
retain the existing assessment base as
applied in practice with only minor
modifications, the computation of
institutions’ assessment bases will
change in the following significant
ways: institutions with $1 billion or
more in assets will determine their
assessment bases using average daily
deposit balances; existing smaller
institutions will have the option of
using average daily deposits to
determine their assessment bases; and
the float deductions used to determine
the assessment base will be eliminated.
In addition, the rules governing
assessments of institutions that go out of
business will be simpler; newly insured
institutions will be assessed for the
assessment period in which they
become insured; prepayment and
double payment options will be
eliminated; institutions will have 90
days from each quarterly certified
statement invoice to file requests for
review of their risk assignment and
requests for revision of the computation
of their quarterly assessment payment;
and the rules governing quarterly
certified statement invoices will be
adjusted for a quarterly assessment
system and for a three-year retention
period rather than the former five-year
period.

DATES: This final rule will become
effective on January 1, 2007.

FOR FURTHER INFORMATION CONTACT:
Munsell W. St. Clair, Senior Policy
Analyst, Division of Insurance and

Research, (202) 898—8967; Donna M.
Saulnier, Senior Assessment Policy
Specialist, Division of Finance, (703)
562-6167; or Christopher Bellotto,
Counsel, Legal Division, (202) 898—
3801.

SUPPLEMENTARY INFORMATION:

I. Background

On May 18, 2006, the FDIC published
in the Federal Register, for a 60-day
comment period, a notice of proposed
rulemaking and request for comment on
proposed amendments to 12 CFR 327
(71 FR 28790). The comment period was
extended for 30 additional days (71 FR
36718) and expired on August 16, 2006.
The FDIC received six comment
letters—five from trade organizations
and one from a depository institution.?
Four of the commenters generally
supported all of the FDIC’s proposals; of
those four, three suggested
modifications to the provisions
governing the use of average daily
balances in determining assessment
bases. Two commenters opposed
elimination of the float deductions;
three others opposed eliminating the
deductions, but only where deposit
bases are calculated using quarter-end
balances. The following is a discussion
of the amendments to §§ 327.1 through
327.8 and the comments received.

Prior to passage of the Federal Deposit
Insurance Reform Act of 2005 and the
Federal Deposit Insurance Reform
Conforming Amendments Act of 2005
(collectively, the Reform Act),2 the FDIC
was statutorily required to set
assessments semiannually. The FDIC
did so by setting assessment rates and
assigning institutions to risk classes
prior to each semiannual assessment
period. The semiannual assessment was
collected in two installments, one near
the start of the semiannual period and
the other three months into the period,
so that, in practice, assessment
collection was accomplished
prospectively every quarter.

Provisions in the Reform Act removed
longstanding constraints on the deposit
insurance assessment system and
granted the FDIC discretion to revamp
and improve the manner in which
assessments are determined and
collected from insured depository
institutions. The FDIC was vested with

1The trade organizations were: the American
Bankers Association, the Independent Community
Bankers of America, the Association for Financial
Professionals, the New York Bankers Association,
and America’s Community Bankers; the depository
institution was Capital One Financial Corp.

2Federal Deposit Insurance Reform Act of 2005,
Public Law 109-171, 120 Stat. 9; Federal Deposit
Insurance Conforming Amendments Act of 2005,
Public Law 109-173, 119 Stat. 3601.

discretion to set assessment rates,
classify institutions for risk-based
assessment purposes and collect
assessments within a system and on a
schedule designed to track more
accurately the degree of risk to the
deposit insurance fund posed by
depository institutions. The Reform Act
also eliminated any requirement that the
assessment system be semiannual.

The FDIC’s experience with the risk-
based system over the past 13 years, and
with approaches and arguments made
by institutions that have filed requests
for review with the FDIC’s Division of
Insurance and Research (DIR) and
subsequent appeals to the FDIC’s
Assessment Appeals Committee (AAC),
prompted some of the proposed
revisions made to the FDIC’s deposit
insurance assessment system. For
example, many appeals to the AAC
involved assertions by insured
institutions that the FDIC’s system did
not take into account their improved
condition quickly enough. The final
rules will ensure that assessment rates
reflect changes in an institution’s risk
profile much nearer to the time the
changes occur. The standard float
deductions will be eliminated because
they appear to be obsolete and arbitrary,
and because actual float appears to be
small and decreasing as the result of
legal, technological, and payment
system changes. The revisions will
enhance the assessment process for
institutions and should eliminate many
of the bases for requests and appeals.
The amendments to the FDIC’s
operational processes governing
assessments affect 12 CFR 327.1 through
12 CFR 327.8.3 These sections detail the
procedures governing deposit insurance
assessment and collection as well as
calculation of the assessment base.

3 Pursuant to the Section 2109 of the Reform Act,
current assessment regulations remain in effect
until the effective date of new regulations. Section
2109(a)(5) of the Reform Act requires the FDIC,
within 270 days of enactment, to prescribe final
regulations, after notice and opportunity for
comment, providing for assessments under section
7(b) of the Federal Deposit Insurance Act. Section
2109 also requires the FDIC to prescribe, within 270
days, rules on the designated reserve ratio, changes
to deposit insurance coverage, the one-time
assessment credit, and dividends. A final rule on
deposit insurance coverage was published on
September 12, 2006. 71 FR 53547. Final rules on
the one-time assessment credit and dividends were
published on October 18, 2006. 71 FR 61374 and
71 FR 61385. The FDIC is publishing final
rulemakings on the designated reserve ratio and on
risk based assessments in the same issue of the
Federal Register as this final rule.
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II. The Final Rule
A. Assessments Collected After Each
Quarterly Assessment Period

Under the existing system,
assessments are collected from insured
institutions on a semiannual basis in

two installments. The first collection is
made at the beginning of the semiannual
period; the second collection is made in
the middle of the semiannual period.*
Under the final rule, assessments will be
collected after each quarterly period

being insured. The assessment for each
quarter will be due approximately at the
end of the following quarter, on the
specified payment date.5 The chart
below shows the new assessment
process.

Calendar year quarter

Date of capital evaluation*

Assessment base *

Invoice date

Payment date

March 31, 2007
June 30, 2007

September 30, 2007
December 31, 2007

March 31, 2007 .................
June 30, 2007
September 30, 2007
December 31, 2007

June 15, 2007
September 15, 2007 ..
December 15, 2007
March 15, 2008

June 30, 2007.
September 30, 2007.
December 30, 2007.
March 30, 2008.

*That is, the date of the report of condition on which the capital evaluation and assessment base are determined.

Collecting quarterly assessments after
each assessment period was expressly
supported by five commenters and
opposed by none. One commenter, a
trade group, stated ““[t]his should help
banks better manage their risk positions
and expected premiums during the
quarter for which they will be
assessed.” Similarly, another trade
group observed that “‘banks should be
able to predict at the end of each quarter
what their assessment will be for that
quarter.” In line with the comments
received, the FDIC believes quarterly
assessment collection after the period
being insured will markedly improve
the responsiveness and accuracy of the
assessment system.

The final rule will take effect January
1, 2007. The last deposit insurance
collection under the existing system
(made on September 30, 2006, in the
middle of the semiannual period before
the new system becomes effective)
represents payment for insurance
coverage through December 31, 2006.
The first deposit insurance collection
under the new system (made on June 30,
2007, at the end of the second quarter
under the new system) will represent
payment for insurance coverage from
January 1 through March 31, 2007. No
deposit insurance assessments will be
based upon September 30 or December
31, 2006 reported assessment bases.
However, institutions will continue to
make the scheduled quarterly Financing
Corporation (“FICO”’) payments on
January 2, 2007 (or on the alternate
payment date, December 30, 2006) and
March 30, 2007, using, respectively,
these two reported assessment bases. No
changes to the way FICO payments are
charged or collected are being made.®

4In December of 1994, the FDIC modified the
procedure for collecting deposit insurance
assessments, changing from semiannual to quarterly
collection.

5 Adjustments to prior period invoices will
continue to be reflected in invoices for later
periods.

FICO collections will continue during
the transition period to the new
assessment system and will not be
affected by the FDIC’s new rules, except
to the extent that the definition and
computation of assessment bases has
changed. Language has been added to
the regulatory text to make this clear (12
CFR 327.3(a)(3)). The date of the
assessment base on which FICO
payments are based will not change.
Any effect on the reserve ratio of
transitioning to collecting assessments
after each quarterly period will be
minimal. Consistent with the concepts
of generally accepted accounting
principles, the FDIC will recognize
assessment revenue in advance of
receipt based on a reliable estimate.

Invoices will continue to be presented
using FDICconnect, and institutions will
continue to be required to designate and
fund deposit accounts from which the
FDIC can make direct debits. Invoices
will, as at present, be made available on
FDICconnect no later than 15 days prior
to the payment date. However, the
payment dates themselves, in relation to
the coverage period, will shift.
Collections will be made at or near the
end of the following quarter (i.e., June
30, September 30, December 30, and
March 30). In this way, the proposed
assessment system will synchronize the
insurance coverage period with the
reporting dates and the institutions’ risk
assignments.”

The FDIC will set assessment rates for
each risk category no later than 30 days
before the date of the invoice for the
quarter, which will give the FDIC’s
Board of Directors the option of setting
rates before the beginning of a quarter or
after its completion. The final rule will

6 Pursuant to statute and a memorandum of
understanding with the Financing Corporation, the
FDIC collects FICO assessments from insured
depository institutions based upon quarterly report
dates. See 12 U.S.C. 1441(f)(2). FICO payments
represent funds remitted to FICO to ensure
sufficient funding to distribute interest payments
for the outstanding FICO obligations.

provide the FDIC with flexibility to set
final rates for the first quarter of a year
at any time up to May 16 of that year
(30 days before the June 15 invoice
date). However, the FDIC will not
necessarily need to continually
reconsider or update assessment rates.
Once set, rates will remain in effect
until changed by the FDIC’s Board.
Institutions will have at least 45 days
notice of the applicable rates before
assessment payments are due.

B. Ratings Changes Effective When
Transmitted

Under the present system, an insured
institution retains its supervisory and
capital group ratings throughout a
semiannual period. Any change is
reflected in the next semiannual period;
in this way, an examination can remain
the basis for an institution’s assessment
rating long after newer information has
become available.

The FDIC proposed that changes to an
institution’s supervisory rating be
reflected as of the date the examination
or targeted examination began; if no
such date existed, then an institution’s
supervisory rating would have changed
as of the date the institution was
notified of its rating change by its
primary federal regulator (or state
authority). In either case, if the FDIC,
after taking into account other
information that could affect the rating,
did not agree with the classification
implied by the examination, then the
institution’s rating would change as of
the date that the FDIC determined that
the change in the supervisory rating
occurred.

Five commenters supported making
ratings changes effective when they
occur; no one opposed. One of the

7 The existing regulations refer to an institution’s
“risk classification,” that is, one of the nine
classifications in the nine-cell matrix, 1A, 2A, and
so forth. Under the final rule, an institution’s “‘risk
assignment” (see 12 CFR 327.4(a)) includes
assignment to Risk Category I, I, III, or IV, and,
within Risk Category I, assignment to an assessment
rate or rates.
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supporters, a trade group, suggested that
in all cases the change be implemented
“when the bank is notified of a change,

not the date an examination begins
R ”

The FDIC has decided to adopt the
suggested approach. Under the final
rule, changes to an institution’s
supervisory rating will be reflected as of
the date that the rating change is
transmitted to the institution. However,
if the FDIC disagrees with the CAMELS
composite rating assigned by an
institution’s primary federal regulator,
and assigns a different composite rating,
the supervisory change will be effective
for assessment purposes as of the date
that the FDIC assigns a rating.
Disagreements of this type between the
FDIC and the other federal regulators
have been rare.

Using the transmittal date as the
effective date for supervisory changes
has a number of benefits. First,
additional research after publication of
the NPR in May revealed that the federal
banking agencies do not all define and
record an examination start date the
same way.8 If the start date were used
to determine ratings changes for
supervisory purposes, similarly situated
institutions could be treated differently,
simply because they have different
primary federal regulators. This result
could have been unfair to a large
number of institutions. Second, using
the start date would have potentially
produced ratings changes in many prior
quarters, with adjustments to prior
assessments paid. By contrast, the final
rule should result in far fewer
alterations to earlier assessments,
allowing greater finality in assessments
and enabling institutions to better plan
their finances. Several commenters
recommended notifying institutions in
advance of a ratings change. While the
final rule does not provide for advance
notification, institutions will receive
notice contemporaneously with a
change. Third, the final rule is simpler
and more uniform than the proposed
rule and produces a more cohesive
system. The effective date of a ratings
change will be defined in the same way
for all institutions, large and small. This
result comports with the opinions of
several commenters who recommended
that the risk differentiation and

8 For example, while the Board of Governors of
the Federal Reserve System and the Office of Thrift
Supervision (OTS) define and record as the start
date the date that an examiner arrives at an
institution to begin the bulk of examination activity,
the Office of the Comptroller of the Currency does
not. Rather, for the OCC the start date represents the
date that examination activity begins based on an
activity plan. This date bears no consistent relation
to the date that an examiner arrives at an
institution.

assessment system be made simpler and
more cohesive. Fourth, as stated, the
trade group specifically recommended
that in all cases the effective date for
recognition of a change in supervisory
rating should be when the bank is
notified of a change.®

Accordingly, under the final rule,
supervisory ratings changes will become
effective as of the date the institution is
notified of its rating change by its
primary federal regulator or state
authority, assuming that the FDIC, after
taking into account other information
that could affect the rating, agrees with
the assignment implied by the
examination, or it will change as of the
date that the FDIC determines that the
change in the supervisory rating occurs.

C. Modifications to the Assessment Base

At present, an institution’s assessment
base is principally derived from total
domestic deposits. The current
definition of the assessment base is
detailed in 12 CFR 327.5. Generally, the
definition is deposit liabilities as
defined by section 3(!) of the Federal
Deposit Insurance Act (FDI Act) (12
U.S.C. 1813(])) with some adjustments.
However, because the total deposits that
institutions report in their reports of
condition do not coincide with the
section 3(/) definition, institutions
report several adjustments elsewhere in
their reports of condition; these
adjustments are used to determine the
assessment base.

For example, banks are specifically
instructed to exclude uninvested trust
funds from deposit liabilities as
reported on Schedule RC-E of their
Reports of Condition and Income (Call
Reports). However, these funds are
considered deposits as defined by
section 3(I) of the FDI Act and are
therefore included in the assessment
base. Line item 3 on Schedule RGO of
the Call Report was included to
facilitate reporting these funds. For this
line item and for the many others, banks
simply report the amount of each item
that was excluded from the RC-E
calculation. Other line items require the
restoration of amounts that were netted
for reporting purposes on Schedule RC—
E. For example, when banks were
instructed to file Call Reports in
accordance with Generally Accepted
Accounting Principles, they were
permitted to offset deposit liabilities
against assets in certain circumstances.
In order to comply with the statutory
definition of deposits, lines 12a and 12b
were added to Schedule RC-O to
recapture those amounts.

9The FDIC received no other comments
specifically directed to this issue.

The final rule will retain the current
assessment base as applied in practice
with minor modifications. The
reworded definition will operate in
concert with a proposed simplification
of the associated reporting requirements
on insured institutions’ reports of
condition.?0 The assessment base
definition will continue to be deposit
liabilities as defined by section 3() of
the FDI Act with enumerated allowable
adjustments. These adjustments will
include drafts drawn on other
depository institutions that meet the
definition of deposits per section 3() of
the FDI Act, but are specifically
excluded from reporting requirements
in section 7(a)(4) of the FDI Act (12
U.S.C. 1817(a)(4)). Similarly, although
depository institution investment
contracts meet the definition of deposits
as defined by section 3(!) of the FDI Act,
they are presently excluded from the
assessment base under 12 CFR 327.5
and will continue to be excluded, as
will pass-through reserves. Certain
reciprocal bank balances will also be
excluded. In addition, hypothecated
deposits will be excluded.

Unposted debits will not reduce the
assessment base and unposted credits
will be excluded from the definition of
the assessment base for institutions that
report average daily balances because
these debits and credits are captured in
the next day’s deposits (and thus
reflected in the averages). For
consistency, and because they should
not materially affect assessment bases,
unposted debits will not reduce the
assessment base and unposted credits

10 At present, 26 items are required in the Reports
of Condition and Income (Call Reports) to
determine a bank’s assessment base, and 11 items
are required in the Thrift Financial Report (TFRs)
to determine a thrift’s assessment base. Under the
final rule, changes to the way the assessment base
is reported should reduce these items to between
two and six, depending, in part, on whether an
institution reports average daily balances.
Essentially, instead of starting with deposits as
reported in the report of condition and making
adjustments, banks will start with a balance that
approximates the statutory definition of deposits.
The FDIC believes that this balance is typically
found within most insured institutions’ deposit
systems. In this way, institutions will be required
to track far fewer adjustments. In any case, no
additional burden will result for insured
institutions since the items required to be reported
will remain essentially the same under the new
regulatory definition. The changes to reporting
requirements should also allow institutions to
report daily average deposits more easily, since they
will not have to track and average adjustment items
separately. As now, the Call Report and TFR
instructions will continue to specify the items
required to meet the requirements of section 3(1) of
the FDI Act for reporting purposes. The FDIC has
proposed appropriate changes to reports of
condition, to become effective March 31, 2007, and
is coordinating with the Federal Financial
Institutions Examination Council (FFIEC) on the
necessary changes to the reports of condition.
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will also be excluded from the
definition of the assessment base for
institutions that report quarter-end
balances.

The current definition of the
assessment base, in 12 CFR 327.5, has
been driven by reporting requirements
that have evolved over time. These
requirements have changed because of
the evolving reporting needs of all of the
federal regulators. As a result, the
FDIC’s regulatory definition of the
assessment base has required periodic
updates when reporting requirements in
reports of condition are changed for
other purposes.1! By rewording the
definition of the assessment base to
deposit liabilities as defined by section
3(0) of the FDI Act with allowable
exclusions, the FDIC will no longer be
required to update its regulation
periodically in response to outside
factors. Two commenters generally
supported the minor modifications the
FDIC is making to the definition of
assessment base; no commenters
opposed them.

D. Average Daily Deposit Balance for
Institutions With Assets of $1 Billion or
More

Currently, an insured institution’s
assessment base is computed using
quarter-end deposit balances. Most
schedules of the Call Report and the
TFR are based on quarter-end data, but
there are drawbacks to using quarter-
end balances for assessment
determinations. Under the current
system, deposits at quarter-end are used
as a proxy for deposits for an entire
quarter, but balances on a single day in
a quarter may not accurately reflect an
institution’s typical deposit level. For
example, if an institution receives an
unusually large deposit at the end of a
quarter and holds it only briefly, the
institution’s assessment base and
deposit insurance assessment may
increase disproportionately to the
amount of deposits it typically holds. A
misdirected wire transfer received at the
end of a quarter can create a similar
result. Using quarter-end balances
creates incentives to temporarily reduce
deposit levels at the end of a quarter for
the sole purpose of avoiding
assessments. Institutions of various
sizes have raised these issues with the
FDIC.

Under the final rule, instead of using
quarter-end deposits, certain
institutions will use average daily
balances over the quarter, which will

111n fact, the regulatory definition has not kept
pace with these reporting changes. In practice,
however, the assessment base is calculated as if the
regulatory definition had kept pace.

give a more accurate depiction of an
institution’s deposits. When combined
with other operational changes to the
assessment system, the use of average
daily balances will provide a more
realistic and timely depiction of actual
events. The FDIC’s proposal to use
average daily balances was supported by
all six commenters; however, three of
those six suggested that the use of
average daily balances be mandatory
only for institutions of $1 billion or
more in assets rather than $300 million
as proposed. For example, one trade
group suggested the higher cutoff
because ““the FDIC and other federal
bank regulators use $1 billion in assets
as the cutoff in other Call Report
requirements and for other regulatory
purposes.” Similarly, another trade
group urged the higher cutoff because
“[t]his increase would be consistent
with other FDIC regulations and
reporting requirements * * * and
would affect only a very small
proportion of insured deposits.” In
addition, a third trade group urged the
$1 billion cutoff “to not impose
unnecessary paperwork burden on
smaller institutions and to be consistent
with the $1 billion threshold for other
FDIC regulations * * *.” After
consideration of these comments, the
FDIC has changed the final rule to
incorporate the higher cutoff amount.

Institutions do not at present report
average daily balances on Call Reports
and TFRs. Reporting average assessment
bases will therefore necessitate changes
to Call Reports and TFRs requiring the
approval of the FFIEC and time to
implement. Until these changes to the
Call Report and TFR are made,
institutions will continue to determine
assessment bases using quarter-end
balances.

Under the final rule, for one year after
the necessary changes to the Call Report
and TFR have been made, each existing
institution will have the option of
continuing to use quarter-end balances
to determine its assessment base.
Thereafter, institutions with $1 billion
or more in assets will be required to
report average daily balances. To avoid
burdening smaller institutions, which
might have to modify their accounting
and reporting systems, existing
institutions with less than $1 billion in
assets will have the option of continuing
to use quarter-end balances to determine
their assessment bases.12

121n those instances where a parent bank or
savings association files its Call Report or TFR on
a consolidated basis by including a subsidiary
bank(s) or savings association(s), the assessment
bases for all institutions included in the
consolidated reporting must be reported separately

If its assessment base is growing, an
institution will pay smaller assessments
if it reports daily averages rather than
quarter-end balances, all else equal.
Nevertheless, a smaller institution that
elects to report quarter-end balances
may continue to do so, so long as its
assets, as reported in its Call Report or
TFR, do not equal or exceed $1 billion
in two consecutive reports. Otherwise,
the institution will be required to begin
reporting average daily balances for the
quarter that begins six months after the
end of the quarter in which the
institution reported that its assets
equaled or exceeded $1 billion for the
second consecutive time. An institution
with less than $1 billion in assets may
switch from reporting quarter-end
balances to reporting average daily
balances for an upcoming quarter. Any
institution, once having begun to report
average daily balances, either
voluntarily or because required to, may
not switch back to reporting quarter-end
balances.

Finally, one commenter, a trade
group, urged that the $1 billion cutoff
apply to newly insured institutions
because those institutions “should not
be treated differently in the assessment
base calculation” and because ‘having
the option to file using quarter-end
balances is important as some banks
believe the cost of the more involved
General Ledger systems is excessive.”
The FDIC believes that systems likely to
be in place in newly insured institutions
can generate average daily balances and
will therefore impose no additional
costs in doing so. In addition, this
approach will encourage the transition
to average daily balances throughout the
industry, which will improve the
accuracy of institutions’ assessment
base calculations. Accordingly, under
the final rule, any institution that
becomes insured after the necessary
modifications to the Call Report and
TFR have been made will be required to
report average daily balances for
assessment purposes.

E. Float Deductions Eliminated

The largest overall adjustments to the
current assessment base are deductions
for float, deposits reported as such for
assessment purposes that were created
by deposits of cash items (checks) for
which the institution has not itself
received credit or payment. The current
float deductions are 1625 percent for
demand deposits and 1 percent for time
and savings deposits. Under the final
rule, the float deductions will be
eliminated.

on an unconsolidated basis so that assessment bases
can be determined separately for each institution.
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Two basic rationales existed for
allowing institutions to deduct float.
First, without float deductions,
institutions would be assessed for
balances created by deposits of checks
for which they had not actually been
paid. Second, crediting an uncollected
cash item (a check) to a deposit account
can temporarily create double counting
in the aggregate assessment base—once
at the insured institution that credited
the cash item to the deposit account,
and again at the payee insured
institution on which the cash item is
drawn. Deducting float from deposits
when calculating the assessment base
reduced this double counting.

Before 1960, institutions computed
actual float and deducted it from
deposits when computing their
assessment bases. This proved to be
onerous at the time. In 1960, Congress
by statute established the standardized
float deductions in an effort to simplify
and streamline the assessment base
calculation. Section 7(b) of the FDI Act
defined the deposit insurance
assessment base until passage of the
Federal Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA),
which removed the statutory
definition.3 In its proposal, the FDIC
sought comment on whether to
eliminate the float deductions, whether
to allow the deduction of actual float, or
whether to retain the present
standardized float deductions.

All six commenters addressed the
float issue. Two opposed elimination of
the float deductions. One supported
retaining the standard float deductions
and “if necessary, modifying them to
recognize reduction in float due to
technology advances” but opposed
requiring banks to deduct actual float.
Another urged the adoption of “rules
that allow for the deduction of actual
float—base assessments on collected
balances” and opposed eliminating the
standard float deductions because that
would “increase in the premiums that
corporate depositors pay.” Three other
commenters generally supported
elimination of the float deductions, but
urged retention of the deductions for
quarter-end filers, as opposed to
institutions reporting average daily
balances. A trade group noted that while
float has declined, it has not gone away,
and without the float deductions for
quarter-end filers “the assessment base
using quarter-end balances would be
greater than appropriate and, therefore,
the premium assessed would be higher

13 Since FDICIA, the FDIC’s regulations alone
defined the assessment base. The current definition,
at 12 CFR 327.5, generally tracks the former
statutory definition.

than appropriate.” Two of the trade
groups suggested revising the current
float deductions for quarter-end filers
and allowing such institutions to
continue their use.

The FDIC has decided to eliminate the
float deductions for all institutions on
the grounds that, based on available
information, the standard float
deductions appear to be obsolete. Actual
float appears to be small and decreasing
as the result of legal, technological, and
payment systems changes. The basis for
the percentages in the standardized
deductions chosen by Congress is not
clear. However, even if the percentages
were a realistic approximation of
average bank float when they were
selected over 40 years ago, legal,
technological, and payment systems
changes—such as Check 21—that have
accelerated check clearing should have
reduced float, everything else being
equal, and made the existing standard
float deductions obsolete.14
Consequently, the current standardized
float deductions probably do not reflect
real float for most institutions. In
addition, cash items in the process of
collection as a percent of domestic
deposits for commercial banks with
total assets greater than or equal to $300
million has been decreasing. Over the
long term, the ratio of cash items in the
process of collection to total domestic
deposits has fallen significantly. Cash
items in the process of collection can be
viewed as a rough approximation of
actual float.

Eliminating the float deductions will
favor some institutions over others.
Institutions with larger percentages of
time and savings deposits will see
smaller increases in their assessment
bases; conversely, those with larger
percentages of demand deposits will see
greater increases in their assessment
bases. However, eliminating the float
deductions will only minimally affect
the relative distribution of the aggregate
assessment base among institutions of

14 Congress enacted Public Law 108-100, the
Check Clearing for the 21st Century Act (Check 21),
on October 28, 2004. Check 21 allows banks to
electronically transfer check images instead of
physically transferring paper checks. The Federal
Reserve Board, What You Should Know About Your
Checks, http://www.federalreserve.gov/pubs/
check21/shouldknow.htm (updated Feb. 16, 2005).
As aresult, the transmission and processing of
electronic checks can be done faster than
transferring paper checks through the clearing
process. A recent Federal Reserve payment survey
indicates that, for the first time, bank-to-bank
electronic payments have exceeded payments by
check. Treasury and Risk Management, Just
Another Step Along the Way to a Checkless
Economy, www.treasuryandrisk.com, September
2005. With Check 21, the volume of paper checks
processed is expected to continue to decline with
more payments processed electronically resulting in
a smaller float.

different asset sizes and between banks
and thrifts (although it will have a
greater effect on the assessment bases of
some individual institutions). While
eliminating the float deductions will
increase assessment bases and affect the
distribution of the assessment burden
among institutions, it should not, in
itself, increase assessments. The
assessment rates that the FDIC will set
in the new pricing system will take into
account the elimination of the float
deductions.

The FDIC has decided not to deduct
actual float to arrive at the assessment
base for a number of reasons. Deducting
actual float would require that
institutions report actual float; and
institutions that determine their
assessment base using average daily
balances would be required to report
average daily float. This would
necessitate a new information
requirement for float data.'> Before
1960, institutions computed actual float
and deducted it from deposits when
computing their assessment bases.
Because this proved to be onerous at
one time, Congress established the
standardized float deductions by statute.
Asking institutions again to report
actual float could create significant
regulatory burden, which the FDIC has
decided to avoid.

Finally, the FDIC does not agree with
the suggestion that the float deductions
(or revised or adjusted float deductions)
be retained for institutions reporting
quarter-end balances, as three
commenters urged. It is not clear that
reporting quarter-end balances would
result in a larger than appropriate
assessment than reporting average daily
balances, as one commenter suggested.
Moreover, allowing standardized
deductions for institutions that report
quarter-end balances could provide
institutions with incentives for retaining
the quarter-end balance method. The
FDIC believes that institutions will
generally benefit from reporting average
daily balances and believes the
assessment system should generally be
structured to encourage the bulk of
institutions with less than $1 billion in
assets to opt to use average daily

15Despite one commenter’s suggestion, the Call
Report item “Cash items in process of collection”
could not be used to determine the actual float
deduction for individual institutions. Because
“Cash items in process of collection” contains items
other than float, it may overstate actual float. For
a few institutions, “Cash items in process of
collection,” exceeds the institutions’ assessment
bases. (These institutions’ “Cash items’ are not
included in the approximation of actual float in the
text.) Conversely, given the small size of the “Cash
items in process of collection” reported by many
institutions, this item may understate float at some
institutions.
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balances in reporting their assessment
bases.

F. Terminating Transfer Rule Modified

At present, complex rules apply to
terminating transfers 16 to ensure that
the assessment of a terminating
institution is paid. Determining and
collecting assessments after the end of
each quarter and using average daily
assessment bases make these complex
rules largely obsolete. An acquiring
institution (or institutions) will remain
liable for the quarterly assessment(s)
owed by a terminating institution; the
assessment base of the terminating
institution will be zero for the
remainder of the quarter after the
terminating transfer.

The terminating transfer provision in
the final rule will deal with a few
remaining situations. If the terminating
institution does not file a report of
condition for the quarter prior to the
quarter in which the terminating
transfer occurred, calculation of its
quarterly certified statement invoices for
those quarters will be based on its
assessment base from its most recently
filed report of condition. For the quarter
before the terminating transfer occurs,
the terminating institution’s assessment
will be determined using its most recent
rate; for the quarter in which the
terminating transfer occurs, the
acquirer’s rate will apply, but the
calculation will be different depending
upon whether the acquiring institution
reports its assessment base using
average daily balances or quarter-end
balances.

Under the final rule, once institutions
begin reporting average daily deposits,
the average assessment base of the
acquiring institution will properly
reflect the terminating transfer and will
increase after the terminating transfer.
When this happens, the terminating
institution’s assessment for the quarter
in which the terminating transfer occurs
will be reduced by the percentage of the
quarter remaining after the terminating
transfer and calculated at the acquirer’s
rate.

Three of the six commenters generally
supported these changes to the
terminating transfer rule, and none
opposed them.

16 Generally speaking, a terminating transfer
occurs when an institution assumes another
institution’s liability for deposits—often through
merger or consolidation—when the terminating
institution essentially goes out of business. Neither
the assumption of liability for deposits from the
estate of a failed institution nor a transaction in
which the FDIC contributes its own resources in
order to induce a surviving institution to assume
liabilities of a terminating institution is a
terminating transfer.

Under the final rule, an acquiring
institution that reports quarter-end
balances will have its assessment for the
quarter in which the terminating
transfer occurred calculated slightly
differently from the language in the
proposal. Because the acquiring
institution is not averaging its
assessment base, its assessment for the
quarter in which the terminating
transfer occurs will be its assessment
base (which will include the acquired
deposits) calculated at its assessment
rate. Thus, for example, an institution
that reports quarter-end balances might
acquire another institution by merger
one month (one-third of the way) into a
quarter. Since the acquiring institution’s
assessment base for that quarter will
include the acquired deposits,
application of the acquirer’s rate to that
base will obviate the need to assess the
terminating institution separately for
that quarter. The final rule has been
revised from the proposed rule to reflect
this simpler calculation for acquiring
institutions that use quarter-end
balances.

G. Newly Insured Institutions Assessed
for the Quarter in Which They Become
Insured

At present, a newly insured
institution is not liable for assessments
for the semiannual period in which it
becomes insured, but is liable for
assessments for the following
semiannual period. The institution’s
assessment base as of the day before the
following semiannual period begins is
deemed to be its assessment base for the
entire semiannual period. These special
rules were needed because assessments
were based upon assessment bases that
an institution reported in the past.
Under the existing rules, a newly
insured institution reports an
assessment base at the end of the quarter
in which it becomes insured but that
assessment base is not used to calculate
its assessment until the following
semiannual period. Further, if an
institution becomes insured in the
second half of a semiannual period, it
has no reported assessment base on
which to calculate the first installment
of its premium for the next semiannual

eriod.

Under the final rules, each quarterly
assessment will be based upon the
assessment base that an institution
reports at the end of that quarter. Since
a newly insured institution will have
reported an assessment base (using
average daily balances) for the quarter in
which it becomes insured, its
assessment will be computed in the
same manner as all other institutions.
Three commenters generally supported

elimination of the special rules for
newly insured institutions, and none
opposed it.

H. Ninety Days Each Quarter To File a
Request for Review or Request for
Revision

The current deadline for an
institution to request a review of its
assessment risk classification is 90 days
from the invoice date for the first
quarterly installment of a semiannual
period. Under the final rule, each
quarterly assessment will be separately
computed. Consequently, the final rule
will provide institutions with 90 days
from the date of each quarterly certified
statement invoice to file a request for
review from its risk assignment.
Institutions will also have 90 days from
the date of any subsequent invoice that
adjusted the assessment of an earlier
assessment period to request a review.
The final rule clarifies that an
institution with between $5 billion and
$10 billion in assets may request review
if the FDIC denies its request to be
assessed as a large bank; in addition,
institutions may request review of an
FDIC determination that they are new.1?

A parallel amendment will allow
requests for revision of an institution’s
quarterly assessment payment
computation to be filed within 90 days
of the quarterly assessment invoice for
which revision is requested (rather than
the present 60 days). Three commenters
generally supported these changes to the
rules; none opposed them.

L. Conforming Changes to the Certified
Statement Rules

The Reform Act eliminated the
requirement that the deposit insurance
assessment system be semiannual and
provided a new three-year statute of
limitations for assessments.
Accordingly, the FDIC has revised the
provisions of 12 CFR 327.2 to clarify
that the certified statement is the
quarterly certified statement invoice and
to provide for the retention of the
quarterly certified statement invoice by
insured institutions for three years,
rather than five years under the prior
law. Three commenters generally
supported these changes; none opposed
them.

J. Prepayment and Double Payment
Options Eliminated

When the present assessment system
was proposed more than 10 years ago,
the original quarterly dates for payment
of assessments were: March 30; June 30;

1712 CFR 327.9(d)(6) and (7). See the FDIC’s final
rulemaking regarding risk based assessments
published in this issue of the Federal Register.
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September 30; and December 30. The
FDIC recognized that the December
1995 collection date could present a
one-time problem for institutions using
cash-basis accounting, since these
institutions would, in effect, be paying
assessments for five quarters in 1995.
The FDIC believed that few institutions
would be adversely affected. Soon after
the new system was adopted, however,
the FDIC began to receive information
that more institutions than had
originally been identified would be
adversely affected by the December
collection date. As a result, the FDIC
amended the regulation in 1995 to move
the collection date to January 2, but
allowed institutions to elect to pay on
December 30, thus establishing the
prepayment date.

The prepayment option is eliminated
under the final rule. With
implementation of the new assessment
system, a transition period will be
created in which institutions will not be
subject to collection of deposit
insurance assessments after the
September 30, 2006 payment date until
June 30, 2007. Consequently,
reestablishing the original December 30
payment date should have no adverse
consequences for institutions that use
cash-basis accounting. No institution
would make more than four insurance
payments in calendar year 2006; those
using the December 30, 2005 payment
date would make only three payments
in 2006. All institutions would make
four payments annually thereafter. This
change will keep all assessment
payments within each calendar year.18

In addition, insured institutions
presently have the regulatory option of
making double payments on any
payment date except January 2. Under
the final rule, this option is also
eliminated. The double payment option
originated in the 1995 amendment,
when the payment date was modified
from December 30, 1995 to January 2,
1996. The double payment option was
adopted to provide cash-basis
institutions the opportunity to pay the
full amount of their semiannual
assessment premium on December 30 so
as to have the complete benefit of this
modification. The transition period from
September 30, 2006 to June 30, 2007
and four payments annually beginning
in 2007 should eliminate the need for
the double payment option, since the
FDIC will no longer be charging
semiannual premiums.

The final rule also makes clear that
scheduled quarterly FICO payments will

18 The allowance for payment on the following
business day—should January 2 fall on a non-
business day—is eliminated as well.

be collected from all institutions on
January 2, 2007, and March 30, 2007,
based upon, respectively, their
September 30, 2006 and December 31,
2006 reported assessment bases (see 12
CFR 327.3(a)(3)). Institutions that elect
to do so, however, will still be able to
make prepayment of their first quarter
2007 FICO payment on December 30,
2006, as provided for under the existing
rules at 12 CFR 327.3(c)(3). Institutions
that do not choose this prepayment
option will make their first quarter 2007
FICO payment on January 2, 2007, as
the final rule will provide.

III. Regulatory Analysis and Procedure

A. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (GLBA), Public Law 106-102,
113 Stat. 1338, 1471 (Nov. 12, 1999),
requires the Federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The proposed rules requested
comments on how the rules might be
changed to reflect the requirements of
GLBA. No GLBA comments were
received.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires that each Federal agency either
certify that a proposed rule would not,
if adopted in final form, have a
significant economic impact on a
substantial number of small entities or
prepare an initial regulatory flexibility
analysis of the proposal and publish the
analysis for comment. See 5 U.S.C. 603,
604, 605. Certain types of rules, such as
rules of particular applicability relating
to rates or corporate or financial
structures, or practices relating to such
rates or structures, are expressly
excluded from the definition of “rule”
for purposes of the RFA. 5 U.S.C. 601.
The final rule provides operational
procedures governing assessments and
relates directly to the rates imposed on
insured depository institutions for
deposit insurance, by providing for the
determination of assessment bases to
which the rates will apply and
providing the operational processes
required for deposit insurance
assessments. Consequently, no
regulatory flexibility analysis is
required. Nonetheless, the FDIC is
voluntarily undertaking a regulatory
flexibility analysis of the final rule.

The provisions dealing with
determining assessment bases using
average daily balances include an opt-
out for insured institutions with assets
of less than $1 billion, which would
permit small institutions under the RFA

(i.e., those with $165 million or less in
assets) to continue (as they do now)
reporting quarter-end balances. Newly
insured institutions with $165 million
or less in assets, however, will be
required to report average daily
balances. For the period from 2001
through 2005, the average number of
small institutions that became insured
each year was approximately 126. Most
small, newly insured institutions will
ordinarily implement systems
permitting calculation of average daily
balances and, therefore, will not be
significantly burdened by this
requirement.

Similarly, elimination of the float
deduction in calculating assessment
bases will not have a significant
economic impact on a substantial
number of small ($165 million in assets
or less) insured depository institutions
within the meaning of the RFA. Based
on December 31, 2005 reports of
condition, small institutions
represented 5.09 percent of the total
assessment base, with large institutions
(i.e., those with more than $165 million
in assets) representing 94.91 percent.
Without the existing float deduction,
those percentages would have been 5.14
and 94.86, respectively, a change of only
0.05 percent. By way of example, if a
flat 2 basis point annual charge had
been assessed on the December 31, 2005
assessment base without the float
deduction (i.e., with the float deduction
added back to the assessment base), the
amount collected would have been
approximately $1.267 billion. To collect
the same amount from the industry on
the same assessment base, but allowing
the float deduction, approximately a
2.05 basis point charge would have been
required, since the assessment base
would have been smaller. The average
difference in assessment charged a small
institution for one year if the float
deduction were eliminated (charging 2
basis points) versus allowing the float
deduction (charging 2.05 basis points)
would be about $110. The actual
increase in assessments charged small
institutions for one year if the float
deduction were eliminated (charging 2
basis points) versus allowing the float
deduction (charging 2.05 basis points)
would be greater than or equal to $1,000
for only 38 out of 5,362 small
institutions as of December 31, 2005.19
The largest resulting increase for any
small institution would be about $2,500.

Moreover, the final rule will not have
a significant economic impact on a

190Of the 8,832 insured depository institutions,
there were 5,362 small insured depository
institutions (i.e., those with $165 million or less in
assets) as of December 31, 2005.
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substantial number of small institutions
within the meaning of those terms as
used in the RFA. The final rule sets out
the operational format for the FDIC’s
assessment system for the collection of
deposit insurance assessments. Most of
the processes within this proposed
regulation are analogous to existing
FDIC assessment processes; variances
occur largely in timing, not in the
processes themselves; no additional
reporting requirements or record
retention requirements are created by
the proposed rules.

Comments were sought regarding any
information about the likely quantitative
effects of the proposal on small insured
depository institutions; no comments
were received.

C. Paperwork Reduction Act

No collections of information
pursuant to the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.) are
contained in the final rule. Any
paperwork created as the result of the
conversion to reporting average daily
assessment balances will be submitted
to the Office of Management and Budget
(OMB) for review and approval as an
adjustment to the Consolidated Reports
of Condition and Income (Call Reports),
an existing collection of information
approved by OMB under Control No.
3064—-0052.

D. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Public Law 105-277, 112 Stat.
2681).

E. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule is not
a “major rule” within the meaning of
the relevant sections of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
801 et seq.). As required by SBREFA,
the FDIC will file the appropriate
reports with Congress and the
Government Accountability Office so
that the final rule may be reviewed.

List of Subjects in 12 CFR Part 327

Bank deposit insurance, Banks,
banking, Savings associations.

m For the reasons set forth in the
preamble, the FDIC hereby amends part
327 of chapter III of title 12 of the Code
of Federal Regulations as follows:

PART 327—ASSESSMENTS

m 1. The authority citation for part 327
is revised to read as follows:

Authority: 12 U.S.C. 1441, 1813, 1815,
1817-1819, 1821; Sec. 2101-2109, Pub. L.
109-171, 120 Stat. 9-21, and Sec. 3, Pub. L.
109-173, 119 Stat. 3605.

m 2. Revise §§ 327.1 through 327.8 of
Subpart A to read as follows:

§327.1 Purpose and scope.

(a) Scope. This part 327 applies to any
insured depository institution,
including any insured branch of a
foreign bank.

(b) Purpose. (1) Except as specified in
paragraph (b)(2) of this section, this part
327 sets forth the rules for:

(i) The time and manner of filing
certified statements by insured
depository institutions;

(ii) The time and manner of payment
of assessments by such institutions;

(iii) The payment of assessments by
depository institutions whose insured
status has terminated;

(iv) The classification of depository
institutions for risk; and

(v) The processes for review of
assessments.

(2) Deductions from the assessment
base of an insured branch of a foreign
bank are stated in subpart B part 347 of
this chapter.

§327.2 Certified statements.

(a) Required. (1) The certified
statement shall also be known as the
quarterly certified statement invoice.
Each insured depository institution
shall file and certify its quarterly
certified statement invoice in the
manner and form set forth in this
section.

(2) The quarterly certified statement
invoice shall reflect the institution’s risk
assignment, assessment base,
assessment computation, and
assessment amount, for each quarterly
assessment period.

(b) Availability and access. (1) The
Corporation shall make available to each
insured depository institution via the
FDIC’s e-business Web site FDICconnect
a quarterly certified statement invoice
each assessment period.

(2) Insured depository institutions
shall access their quarterly certified
statement invoices via FDICconnect,
unless the FDIC provides notice to
insured depository institutions of a
successor system. In the event of a
contingency, the FDIC may employ an

alternative means of delivering the
quarterly certified statement invoices. A
quarterly certified statement invoice
delivered by any alternative means will
be treated as if it had been downloaded
from FDICconnect.

(3) Institutions that do not have
Internet access may request a renewable
one-year exemption from the
requirement that quarterly certified
statement invoices be accessed through
FDICconnect. Any exemption request
must be submitted in writing to the
Manager of the Assessments Section.

(4) Each assessment period, the FDIC
will provide courtesy e-mail notification
to insured depository institutions
indicating that new quarterly certified
statement invoices are available and
may be accessed on FDICconnect. E-
mail notification will be sent to all
individuals with FDICconnect access to
quarterly certified statement invoices.

(5) E-mail notification may be used by
the FDIC to communicate with insured
depository institutions regarding
quarterly certified statement invoices
and other assessment-related matters.

(c) Review by institution. The
president of each insured depository
institution, or such other officer as the
institution’s president or board of
directors or trustees may designate,
shall review the information shown on
each quarterly certified statement
invoice.

(d) Retention by institution. If the
appropriate officer of the insured
depository institution agrees that, to the
best of his or her knowledge and belief,
the information shown on the quarterly
certified statement invoice is true,
correct, and complete and in accordance
with the Federal Deposit Insurance Act
and the regulations issued under it, the
institution shall pay the amount
specified on the quarterly certified
statement invoice and shall retain it in
the institution’s files for three years as
specified in section 7(b)(4) of the
Federal Deposit Insurance Act.

(e) Amendment by institution. If the
appropriate officer of the insured
depository institution determines that,
to the best of his or her knowledge and
belief, the information shown on the
quarterly certified statement invoice is
not true, correct, and complete and in
accordance with the Federal Deposit
Insurance Act and the regulations
issued under it, the institution shall pay
the amount specified on the quarterly
certified statement invoice, and may:

(1) Amend its report of condition, or
other similar report, to correct any data
believed to be inaccurate on the
quarterly certified statement invoice;
amendments to such reports timely filed
under section 7(g) of the Federal Deposit
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Insurance Act but not permitted to be
made by an institution’s primary federal
regulator may be filed with the FDIC for
consideration in determining deposit
insurance assessments; or

(2) Amend and sign its quarterly
certified statement invoice to correct a
calculation believed to be inaccurate
and return it to the FDIC by the
applicable payment date specified in
§327.3(b)(2).

(f) Certification. Data used by the
Corporation to complete the quarterly
certified statement invoice has been
previously attested to by the institution
in its reports of condition, or other
similar reports, filed with the
institution’s primary federal regulator.
When an insured institution pays the
amount shown on the quarterly certified
statement invoice and does not correct
that invoice as provided in paragraph (e)
of this section, the information on that
invoice shall be deemed true, correct,
complete, and certified for purposes of
paragraph (a) of this section and section
7(c) of the Federal Deposit Insurance
Act.

(g) Requests for revision of assessment
computation. (1) The timely filing of an
amended report of condition or other
similar report under paragraph (e)(1) of
this section, or the timely filing of an
amended quarterly certified statement
invoice under paragraph (e)(2), that will
result in a change to deposit insurance
assessments owed or paid by an insured
depository institution, shall be treated
as a timely filed request for revision of
computation of quarterly assessment
payment under § 327.3(f).

(2) The assessment rate on the
quarterly certified statement invoice
shall be amended only if it is
inconsistent with the assessment risk
assignment(s) provided to the
institution by the Corporation for the
assessment period in question pursuant
to § 327.4(a). Agreement with the
assessment rate shall not be deemed to
constitute agreement with the
assessment risk assignment. An
institution may request review of an
assessment risk assignment it believes to
be incorrect pursuant to § 327.4(c).

§327.3 Payment of assessments.

(a) Required—(1) In general. Except as
provided in paragraph (b) of this
section, each insured depository
institution shall pay to the Corporation
for each assessment period an
assessment determined in accordance
with this part 327.

(2) Notice of designated deposit
account. For the purpose of making
such payments, each insured depository
institution shall designate a deposit
account for direct debit by the

Corporation. No later than 30 days prior
to the next payment date specified in
paragraph (b)(2) of this section, each
institution shall provide notice to the
Corporation via FDICconnect of the
account designated, including all
information and authorizations needed
by the Corporation for direct debit of the
account. After the initial notice of the
designated account, no further notice is
required unless the institution
designates a different account for
assessment debit by the Corporation, in
which case the requirements of the
preceding sentence apply.

(3) Transition Rule for Financing
Corporation (FICO) Payments. Quarterly
FICO payments shall be collected by the
FDIC without interruption during the
assessment system transitional period in
2007. All insured depository
institutions shall make scheduled
quarterly FICO payments on January 2,
2007 (unless prepaid on December 30,
2006), and March 30, 2007, based upon,
respectively, their September 30, 2006,
and December 31, 2006 reported
assessment bases, which shall be the
final assessment bases calculated
pursuant to 12 CFR 327.5(a) and (b)
(2006). Simultaneous collection of
deposit insurance assessments and FICO
assessments will resume in June of
2007, based on the March 31, 2007
reported assessment base.

(b) Assessment payment—(1)
Quarterly certified statement invoice.
Starting with the first assessment period
of 2007, no later than 15 days prior to
the payment date specified in paragraph
(b)(2) of this section, the Corporation
will provide to each insured depository
institution a quarterly certified
statement invoice showing the amount
of the assessment payment due from the
institution for the prior quarter (net of
credits or dividends, if any), and the
computation of that amount. Subject to
paragraph (e) of this section, the
invoiced amount on the quarterly
certified statement invoice shall be the
product of the following: the assessment
base of the institution for the prior
quarter computed in accordance with
§ 327.5 multiplied by the institution’s
rate for that prior quarter as assigned to
the institution pursuant to §§327.4(a)
and 327.9.

(2) Quarterly payment date and
manner. The Corporation will cause the
amount stated in the applicable
quarterly certified statement invoice to
be directly debited on the appropriate
payment date from the deposit account
designated by the insured depository
institution for that purpose, as follows:

(i) In the case of the assessment
payment for the quarter that begins on

January 1, the payment date is the
following June 30;

(ii) In the case of the assessment
payment for the quarter that begins on
April 1, the payment date is the
following September 30;

(iii) In the case of the assessment
payment for the quarter that begins on
July 1, the payment date is the following
December 30; and

(iv) In the case of the assessment
payment for the quarter that begins on
October 1, the payment date is the
following March 30.

(c) Necessary action, sufficient
funding by institution. Each insured
depository institution shall take all
actions necessary to allow the
Corporation to debit assessments from
the insured depository institution’s
designated deposit account. Each
insured depository institution shall,
prior to each payment date indicated in
paragraph (b)(2) of this section, ensure
that funds in an amount at least equal
to the amount on the quarterly certified
statement invoice are available in the
designated account for direct debit by
the Corporation. Failure to take any
such action or to provide such funding
of the account shall be deemed to
constitute nonpayment of the
assessment. Penalties for failure to
timely pay assessments are provided for
at 12 CFR 308.132(c)(3)(v).

(d) Business days. If a payment date
specified in paragraph (b)(2) falls on a
date that is not a business day, the
applicable date shall be the previous
business day.

(e) Payment adjustments in
succeeding quarters. Quarterly certified
statement invoices provided by the
Corporation may reflect adjustments,
initiated by the Corporation or an
institution, resulting from such factors
as amendments to prior quarterly
reports of condition, retroactive revision
of the institution’s assessment risk
assignment, and revision of the
Corporation’s assessment computations
for prior quarters.

(f) Request for revision of computation
of quarterly assessment payment—(1) In
general. An institution may submit a
written request for revision of the
computation of the institution’s
quarterly assessment payment as shown
on the quarterly certified statement
invoice in the following circumstances:

(i) The institution disagrees with the
computation of the assessment base as
stated on the quarterly certified
statement invoice;

(ii) The institution determines that the
rate applied by the Corporation is
inconsistent with the assessment risk
assignment(s) provided to the
institution in writing by the Corporation



Federal Register/Vol. 71, No. 230/ Thursday, November 30, 2006 /Rules and Regulations

69279

for the assessment period for which the
payment is due; or

(ii1) The institution believes that the
quarterly certified statement invoice
does not fully or accurately reflect
adjustments provided for in paragraph
(e) of this section.

(2) Inapplicability. This paragraph (f)
is not applicable to requests for review
of an institution’s assessment risk
assignment, which are covered by
§ 327.4(c) of this part.

(3) Requirements. Any such request
for revision must be submitted within
90 days from the date the computation
being challenged appears on the
institution’s quarterly certified
statement invoice. The request for
revision shall be submitted to the
Manager of the Assessments Section and
shall provide documentation sufficient
to support the change sought by the
institution. If additional information is
requested by the Corporation, such
information shall be provided by the
institution within 21 days of the date of
the request for additional information.
Any institution submitting a timely
request for revision will receive written
notice from the Corporation regarding
the outcome of its request. Upon
completion of a review, the DOF
Director (or designee) shall promptly
notify the institution in writing of his or
her determination of whether revision is
warranted. If the institution requesting
revision disagrees with that
determination, it may appeal to the
FDIC’s Assessment Appeals Committee.
Notice of the procedures applicable to
appeals will be included with the
written determination.

(g) Quarterly certified statement
invoice unavailable. Any institution
whose quarterly certified statement
invoice is unavailable on FDICconnect
by the fifteenth day of the month in
which the payment is due shall
promptly notify the Corporation. Failure
to provide prompt notice to the
Corporation shall not affect the
institution’s obligation to make full and
timely assessment payment. Unless
otherwise directed by the Corporation,
the institution shall preliminarily pay
the amount shown on its quarterly
certified statement invoice for the
preceding assessment period, subject to
subsequent correction.

§327.4 Assessment rates.

(a) Assessment risk assignment. For
the purpose of determining the annual
assessment rate for insured depository
institutions under § 327.9, each insured
depository institution will be provided
an assessment risk assignment. Notice of
an institution’s current assessment risk
assignment will be provided to the

institution with each quarterly certified
statement invoice. Adjusted assessment
risk assignments for prior periods may
also be provided by the Corporation.
Notice of the procedures applicable to
reviews will be included with the notice
of assessment risk assignment provided
pursuant to paragraph (a) of this section.

(b) Payment of assessment at rate
assigned. Institutions shall make timely
payment of assessments based on the
assessment risk assignment in the notice
provided to the institution pursuant to
paragraph (a) of this section. Timely
payment is required notwithstanding
any request for review filed pursuant to
paragraph (c) of this section.
Assessment risk assignments remain in
effect for future assessment periods
until changed. If the risk assignment in
the notice is subsequently changed, any
excess assessment paid by the
institution will be credited by the
Corporation, with interest, and any
additional assessment owed shall be
paid by the institution, with interest, in
the next assessment payment after such
subsequent assignment or change.
Interest payable under this paragraph
shall be determined in accordance with
§327.7.

(c) Requests for review. An institution
that believes any assessment risk
assignment provided by the Corporation
pursuant to paragraph (a) of this section
is incorrect and seeks to change it must
submit a written request for review of
that risk assignment. An institution
cannot request review through this
process of the CAMELS ratings assigned
by its primary federal regulator; each
federal regulator has established
procedures for that purpose. An
institution may also request review of a
determination by the FDIC to assess the
institution as a large or a small
institution (12 CFR 327.9(d)(6)) or a
determination by the FDIC that the
institution is a new institution (12 CFR
327.9(d)(7)). Any request for review
must be submitted within 90 days from
the date the assessment risk assignment
being challenged pursuant to paragraph
(a) of this section appears on the
institution’s quarterly certified
statement invoice. The request shall be
submitted to the Corporation’s Director
of the Division of Insurance and
Research in Washington, DC, and shall
include documentation sufficient to
support the change sought by the
institution. If additional information is
requested by the Corporation, such
information shall be provided by the
institution within 21 days of the date of
the request for additional information.
Any institution submitting a timely
request for review will receive written
notice from the Corporation regarding

the outcome of its request. Upon
completion of a review, the Director of
the Division of Insurance and Research
(or designee) or the Director of the
Division of Supervision and Consumer
Protection (or designee), as appropriate,
shall promptly notify the institution in
writing of his or her determination of
whether a change is warranted. If the
institution requesting review disagrees
with that determination, it may appeal
to the FDIC’s Assessment Appeals
Committee. Notice of the procedures
applicable to appeals will be included
with the written determination.

(d) Disclosure restrictions. The
portion of an assessment risk
assignment provided to an institution by
the Corporation pursuant to paragraph
(a) of this section that reflects any
supervisory evaluation or confidential
information is deemed to be exempt
information within the scope of
§ 309.5(g)(8) of this chapter and,
accordingly, is governed by the
disclosure restrictions set out at § 309.6
of this chapter.

(e) Limited use of assessment risk
assignment. Any assessment risk
assignment provided to a depository
institution under this part 327 is for
purposes of implementing and operating
the FDIC’s risk-based assessment
system. Unless permitted by the
Corporation or otherwise required by
law, no institution may state in any
advertisement or promotional material,
or in any other public place or manner,
the assessment risk assignment
provided to it pursuant to this part.

(f) Effective date for changes to risk
assignment. (1) Changes to an insured
institution’s risk assignment resulting
from a supervisory ratings change
become effective as of the date of
written notification to the institution by
its primary federal regulator or state
authority of its supervisory rating (even
when the CAMELS component ratings
have not been disclosed to the
institution), if the FDIG, after taking into
account other information that could
affect the rating, agrees with the rating.
If the FDIC does not agree, changes to
an insured institution’s risk assignment
become effective as of the date that the
FDIC determines that a change in the
supervisory rating is warranted.

(2) Changes to an insured institution’s
risk assignment resulting from a change
in a long-term debt issuer rating become
effective as of the date the change is
announced by the rating agency.

§327.5 Assessment base.

(a) Quarter-end balances and average
daily balances. An insured depository
institution shall determine its
assessment base using quarter-end
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balances until changes in the quarterly
report of condition allow it to report
average daily deposit balances on the
quarterly report of condition, after
which—

(1) An institution that becomes newly
insured after the first report of condition
allowing for average daily balances shall
have its assessment base determined
using average daily balances;

(2) An insured depository institution
(other than one covered in paragraph
(a)(1) of this section) reporting assets of
$1 billion or more on the first report of
condition allowing for average daily
balances, shall within one year after so
reporting have its assessment base
determined using average daily
balances;

(3) An insured depository institution
(other than one covered in paragraph
(a)(1) of this section) that was insured
prior to the first report of condition
allowing for average daily balances,
reporting less than $1 billion in assets
on the first report of condition allowing
for average daily balances—

(i) May continue to have its
assessment base determined using
quarter end balances; or

(ii) May opt permanently to have its
assessment base determined using
average daily balances after notice to the
Corporation, but

(i1i) Shall have its assessment rate
determined using average daily balances
for any quarter beginning six months
after the institution reported that its
assets equaled or exceeded $1 billion for
two consecutive quarters and thereafter;
and

(4) In any event, an insured
depository institution that files its
report of condition on a consolidated
basis by including a subsidiary bank(s)
or savings association(s) shall report its
assessment base on an unconsolidated
basis.

(b) Computation of assessment base.
Whether computed on a quarter-end
balance or an average daily balance, the
assessment base for any insured
institution that is required to file a
quarterly report of condition shall be
computed by:

(1) Adding all deposit liabilities as
defined in section 3(/) of the Federal
Deposit Insurance Act, to include
deposits that are held in any insured
branches of the institution that are
located in the territories and
possessions of the United States, but
does not include unposted credits and
is not reduced by unposted debits; and

(2) Subtracting the following
allowable exclusions, in the case of any
institution that maintains such records
as will readily permit verification of the
correctness of its assessment base—

(i) Any demand deposit balance due
from or cash item in the process of
collection due from any depository
institution (not including a private
depository institution, a foreign
depository institution, a foreign office of
another U.S. depository institution, or a
U.S. branch of a foreign depository
institution) up to the total of the amount
of deposit balances due to and cash
items in the process of collection due to
such depository institution that are
included in paragraph (b)(1) of this
section;

(ii) Any outstanding drafts (including
advices and authorization to charge
deposit institution’s balance in another
bank) drawn in the regular course of
business;

(iii) Any pass-through reserve
balances;

(iv) Liabilities arising from a
depository institution investment
contract that are not treated as insured
deposits under section 11(a)(5) of the
Federal Deposit Insurance Act (12
U.S.C. 1821(a)(5)); and

(v) Deposits accumulated for the
payment of personal loans, which
represent actual loan payments received
by the depository institution from
borrowers and accumulated by the
depository institution in hypothecated
deposit accounts for payment of the
loans at maturity. Time and savings
deposits that are pledged as collateral to
secure loans are not ““deposits
accumulated for the payment of
personal loans.”

(c) Newly insured institutions. A
newly insured institution shall pay an
assessment for the assessment period
during which it became an insured
institution.

§327.6 Terminating transfers; other
terminations of insurance.

(a) Terminating institution’s final two
quarterly certified statement invoices. If
a terminating institution does not file a
report of condition for the quarter prior
to the quarter in which the terminating
transfer occurs, its assessment base for
the quarterly certified statement invoice
or invoices for which it failed to file a
report of condition shall be deemed to
be its assessment base for the last
quarter for which the institution filed a
report of condition. The acquiring
institution in a terminating transfer is
liable for paying the final invoices of the
terminating institution. The terminating
institution’s assessment for the quarter
prior to the quarter in which the
terminating transfer occurs shall be
calculated at the terminating
institution’s rate.

(b) Assessment for quarter in which
the terminating transfer occurs—(1)

Acquirer using Average Daily Balances.
If an acquiring institution’s assessment
base is computed using average daily
balances pursuant to § 327.5, the
terminating institution’s assessment for
the quarter in which the terminating
transfer occurs shall be reduced by the
percentage of the quarter remaining after
the terminating transfer and calculated
at the acquiring institution’s rate.

(2) Acquirer using Quarter-end
Balances. If an acquiring institution’s
assessment base is computed as a
quarter-end balance pursuant to § 327.5,
its assessment for the quarter in which
the terminating transfer occurs shall be
the acquiring institution’s quarter-end
balance calculated at the acquiring
institution’s assessment rate, and the
terminating institution shall not be
assessed separately for that quarter.

(c) Other terminations. When the
insured status of an institution is
terminated, and the deposit liabilities of
such institution are not assumed by
another insured depository institution—

(1) Payment of assessments; quarterly
certified statement invoices. The
terminating depository institution shall
continue to file and certify its quarterly
certified statement invoice and pay
assessments for the assessment period
its deposits are insured. Such
terminating institution shall not be
required to certify its quarterly certified
statement invoice and pay further
assessments after it has paid in full its
deposit liabilities and the assessment to
the Corporation required to be paid for
the assessment period in which its
deposit liabilities are paid in full, and
after it, under applicable law, goes out
of business or transfers all or
substantially all of its assets and
liabilities to other institutions or
otherwise ceases to be obliged to pay
subsequent assessments.

(2) Payment of deposits; certification
to Corporation. When the deposit
liabilities of the depository institution
have been paid in full, the depository
institution shall certify to the
Corporation that the deposit liabilities
have been paid in full and give the date
of the final payment. When the
depository institution has unclaimed
deposits, the certification shall further
state the amount of the unclaimed
deposits and the disposition made of the
funds to be held to meet the claims. For
assessment purposes, the following will
be considered as payment of the
unclaimed deposits:

(i) The transfer of cash funds in an
amount sufficient to pay the unclaimed
and unpaid deposits to the public
official authorized by law to receive the
same; or
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(ii) If no law provides for the transfer
of funds to a public official, the transfer
of cash funds or compensatory assets to
an insured depository institution in an
amount sufficient to pay the unclaimed
and unpaid deposits in consideration
for the assumption of the deposit
obligations by the insured depository
institution.

(3) Notice to depositors. (i) The
terminating depository institution shall
give sufficient advance notice of the
intended transfer to the owners of the
unclaimed deposits to enable the
depositors to obtain their deposits prior
to the transfer. The notice shall be
mailed to each depositor and shall be
published in a local newspaper of
general circulation. The notice shall
advise the depositors of the liquidation
of the depository institution, request
them to call for and accept payment of
their deposits, and state the disposition
to be made of their deposits if they fail
to promptly claim the deposits.

(ii) If the unclaimed and unpaid
deposits are disposed of as provided in
paragraph (b)(2)(i) of this section, a
certified copy of the public official’s
receipt issued for the funds shall be
furnished to the Corporation.

(iii) If the unclaimed and unpaid
deposits are disposed of as provided in
paragraph (b)(2)(ii) of this section, an
affidavit of the publication and of the
mailing of the notice to the depositors,
together with a copy of the notice and
a certified copy of the contract of
assumption, shall be furnished to the
Corporation.

(4) Notice to Corporation. The
terminating depository institution shall
advise the Corporation of the date on
which it goes out of business or
transfers all or substantially all of its
assets and liabilities to other institutions
or otherwise ceases to be obliged to pay
subsequent assessments and the method
whereby the termination has been
effected.

(d) Resumption of insured status
before insurance of deposits ceases. If a
depository institution whose insured
status has been terminated is permitted
by the Corporation to continue or
resume its status as an insured
depository institution before the
insurance of its deposits has ceased, the
institution will be deemed, for
assessment purposes, to continue as an
insured depository institution and must
thereafter file and certify its quarterly
certified statement invoices and pay
assessments as though its insured status
had not been terminated. The procedure
for applying for the continuance or
resumption of insured status is set forth
in § 303.248 of this chapter.

§327.7 Payment of interest on assessment
underpayments and overpayments.

(a) Payment of interest—(1) Payment
by institutions. Each insured depository
institution shall pay interest to the
Corporation on any underpayment of
the institution’s assessment.

(2) Payment by Corporation. The
Corporation will pay interest on any
overpayment by the institution of its
assessment.

(3) Accrual of interest. (i) Interest on
an amount owed to or by the
Corporation for the underpayment or
overpayment of an assessment shall
accrue interest at the relevant interest
rate.

(ii) Interest on an amount specified in
paragraph (a)(3)(i) of this section shall
begin to accrue on the day following the
regular payment date, as provided for in
§327.3(b)(2), for the amount so overpaid
or underpaid, provided, however, that
interest shall not begin to accrue on any
overpayment until the day following the
date such overpayment was received by
the Corporation. Interest shall continue
to accrue through the date on which the
overpayment or underpayment (together
with any interest thereon) is discharged.

(iii) The relevant interest rate shall be
redetermined for each quarterly
assessment interval. A quarterly
assessment interval begins on the day
following a regular payment date, as
specified in § 327.3(b)(2), and ends on
the immediately following regular
payment date.

(b) Interest rates. (1) The relevant
interest rate for a quarterly assessment
interval that includes the month of
January, April, July, and October,
respectively, is the coupon equivalent
yield of the average discount rate set on
the 3-month Treasury bill at the last
auction held by the United States
Treasury Department during the
preceding December, March, June, and
September, respectively.

(2) The relevant interest rate for a
quarterly assessment interval will apply
to any amounts overpaid or underpaid
on the payment date immediately prior
to the beginning of the quarterly
assessment interval. The relevant
interest rate will also apply to any
amounts owed for previous
overpayments or underpayments
(including any interest thereon) that
remain outstanding, after any
adjustments to such overpayments or
underpayments have been made
thereon, at the end of the regular
payment date immediately prior to the
beginning of the quarterly assessment
interval. Interest will be compounded
daily.

§327.8 Definitions.

For the purpose of this part 327:

(a) Deposits. The term deposit has the
meaning specified in section 3(J) of the
Federal Deposit Insurance Act.

(b) Quarterly report of condition. The
term quarterly report of condition means
a report required to be filed pursuant to
section 7(a)(3) of the Federal Deposit
Insurance Act.

(c) Assessment period—In general.
The term assessment period means a
period beginning on January 1 of any
calendar year and ending on March 31
of the same year, or a period beginning
on April 1 of any calendar year and
ending on June 30 of the same year; or
a period beginning on July 1 of any
calendar year and ending on September
30 of the same year; or a period
beginning on October 1 of any calendar
year and ending on December 31 of the
same year.

(d) Acquiring institution. The term
acquiring institution means an insured
depository institution that assumes
some or all of the deposits of another
insured depository institution in a
terminating transfer.

(e) Terminating institution. The term
terminating institution means an
insured depository institution some or
all of the deposits of which are assumed
by another insured depository
institution in a terminating transfer.

(f) Terminating transfer. The term
terminating transfer means the
assumption by one insured depository
institution of another insured
depository institution’s liability for
deposits, whether by way of merger,
consolidation, or other statutory
assumption, or pursuant to contract,
when the terminating institution goes
out of business or transfers all or
substantially all its assets and liabilities
to other institutions or otherwise ceases
to be obliged to pay subsequent
assessments by or at the end of the
assessment period during which such
assumption of liability for deposits
occurs. The term terminating transfer
does not refer to the assumption of
liability for deposits from the estate of
a failed institution, or to a transaction in
which the FDIC contributes its own
resources in order to induce a surviving
institution to assume liabilities of a
terminating institution.

(g) Small Institution. An insured
depository institution with assets of less
than $10 billion as of December 31,
2006 (other than an insured branch of a
foreign bank) shall be classified as a
small institution. If, after December 31,
2006, an institution classified as large
under paragraph (h) of this section
reports assets of less than $10 billion in
its reports of condition for four
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consecutive quarters, the FDIC will
reclassify the institution as small
beginning the following quarter.

(h) Large Institution. An insured
depository institution with assets of $10
billion or more as of December 31, 2006
(other than an insured branch of a
foreign bank) shall be classified as a
large institution. If, after December 31,
2006, an institution classified as small
under paragraph (g) of this section
reports assets of $10 billion or more in
its reports of condition for four
consecutive quarters, the FDIC will
reclassify the institution as large
beginning the following quarter.

(i) Long-Term Debt Issuer Rating. A
long-term debt issuer rating shall mean
a current rating of an insured depository
institution’s long-term debt obligations
by Moody’s Investor Services, Standard
& Poor’s, or Fitch Ratings. A long-term
debt issuer rating does not include a
rating of a company that controls an
insured depository institution, or an
affiliate or subsidiary of the institution.
A current rating shall mean one that has
been confirmed or assigned within 12
months before the end of the quarter for
which an assessment rate is being
determined. If no current rating is
available, the institution will be deemed
to have no long-term debt issuer rating.

(j) CAMELS composite and CAMELS
component ratings. The terms CAMELS
composite ratings and CAMELS
component ratings shall have the same
meaning as in the Uniform Financial
Institutions Rating System as published
by the Federal Financial Institutions
Examination Council.

(k) ROCA supervisory ratings. ROCA
supervisory ratings rate risk
management, operational controls,
compliance, and asset quality.

(1) New depository institution. A new
insured depository institution is a bank
or thrift that has not been chartered for
at least five years as of the last day of
any quarter for which it is being
assessed.

(m) Established depository institution.
An established institution is a bank or
thrift that has been chartered for at least
five years as of the last day of any
quarter for which it is being assessed.

(n) Risk assignment. An institution’s
risk assignment includes assignment to
Risk Category I, II, III, or IV, and, within
Risk Category I, assignment to an
assessment rate or rates.

By order of the Board of Directors.

Dated at Washington, DG, this 2nd day of
November, 2006.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 06-9267 Filed 11-29-06; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064-AD09
Assessments

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Reform Act of 2005 requires
that the Federal Deposit Insurance
Corporation (the FDIC) prescribe final
regulations, after notice and opportunity
for comment, to provide for deposit
insurance assessments under section
7(b) of the Federal Deposit Insurance
Act (the FDI Act). In this rulemaking,
the FDIC is amending its regulations to
create a new risk differentiation system,
to establish a new base assessment rate
schedule, and to set assessment rates
effective January 1, 2007.

DATES: Effective Date: January 1, 2007.

FOR FURTHER INFORMATION CONTACT:
Munsell W. St. Clair, Senior Policy
Analyst, Division of Insurance and
Research, (202) 898—8967; or
Christopher Bellotto, Counsel, Legal
Division, (202) 898-3801.

SUPPLEMENTARY INFORMATION:

I. Background

On February 8, 2006, the President
signed the Federal Deposit Insurance
Reform Act of 2005 into law; on
February 15, 2006, he signed the Federal
Deposit Insurance Reform Conforming
Amendments Act of 2005 (collectively,
the Reform Act).? The Reform Act
enacts the bulk of the recommendations
made by the FDIC in 2001. The Reform
Act, among other things, requires that
the FDIC, within 270 days, “prescribe
final regulations, after notice and
opportunity for comment * * *
providing for assessments under section
7(b) of the Federal Deposit Insurance
Act, as amended * * *,” thus giving
the FDIC, through its rulemaking
authority, the opportunity to better price
deposit insurance for risk.2

1Federal Deposit Insurance Reform Act of 2005,
Public Law 109-171, 120 Stat. 9; Federal Deposit
Insurance Conforming Amendments Act of 2005,
Public Law 109-173, 119 Stat. 3601.

2 Section 2109(a)(5) of the Reform Act. Pursuant
to the Section 2109 of the Reform Act, current

On July 24, 2006, the FDIC published
in the Federal Register, for a 60-day
comment period, a notice of proposed
rulemaking providing for deposit
insurance assessments (the NPR). 71 FR
41910. The FDIC sought public
comment on its proposal and received
707 comment letters, including
numerous comments from trade
organizations.34 The comments and the
final rule providing for assessments are
discussed in later sections.

A. The Current Risk-Differentiation
Framework

The Federal Deposit Insurance
Corporation Improvement Act of 1991
(FDICIA) required that the FDIC
establish a risk-based assessment
system. To implement this requirement,
the FDIC adopted by regulation a system
that places institutions into risk
categories ® based on two criteria:
capital levels and supervisory ratings.
Three capital groups—well capitalized,
adequately capitalized, and
undercapitalized, which are numbered
1, 2 and 3, respectively—are based on
leverage ratios and risk-based capital
ratios for regulatory capital purposes.
Three supervisory subgroups, termed A,
B, and G, are based upon the FDIC’s
consideration of evaluations provided
by the institution’s primary federal
regulator and other information the
FDIC deems relevant.® Subgroup A

assessment regulations remain in effect until the
effective date of new regulations. Section 2109(a)(5)
of the Reform Act requires the FDIC, within 270
days of enactment, to prescribe final regulations,
after notice and opportunity for comment,
providing for assessments under section 7(b) of the
Federal Deposit Insurance Act. Section 2109 also
requires the FDIC to prescribe, within 270 days,
rules on the designated reserve ratio, changes to
deposit insurance coverage, the one-time
assessment credit, and dividends. A final rule on
deposit insurance coverage was published on
September 12, 2006. 71 FR 53547. Final rules on
the one-time assessment credit and dividends were
published on October 18, 2006. 71 FR 61374; 71 FR
61385. The FDIC is publishing final rulemakings on
the designated reserve ratio and on operational
changes to part 327 elsewhere in this issue of the
Federal Register.

3The comment period expired on September 22,
2006. The FDIC also received many comments
relevant to this rulemaking in response to the other
rulemakings discussed in footnote 2. All comments
have been considered and are available on the
FDIC’s Web site, http://www.fdic.gov/regulations/
laws/federal/propose.html.

4 The trade associations included the American
Bankers Association, the Independent Community
Bankers of America, America’s Community
Bankers, the Clearing House, the Financial Services
Roundtable, the New York Bankers Association, the
New Jersey League of Community Bankers, the
Massachusetts Bankers Association, the Kansas
Bankers Association, and the Association for
Financial Professionals.

5 The FDIC’s regulations refer to these risk
categories as “‘assessment risk classifications.”

6 The term “primary federal regulator” is
synonymous with the statutory term “appropriate
federal banking agency.” 12 U.S.C. 1813(q).
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consists of financially sound
institutions with only a few minor
weaknesses; subgroup B consists of
institutions that demonstrate
weaknesses that, if not corrected, could
result in significant deterioration of the
institution and increased risk of loss to
the insurance fund; and subgroup C
consists of institutions that pose a
substantial probability of loss to the
insurance fund unless effective

corrective action is taken. In practice,
the subgroup evaluations are generally
based on an institution’s composite
CAMELS rating, a rating assigned by the
institution’s supervisor at the end of a
bank examination, with 1 being the best
rating and 5 being the lowest.”
Generally speaking, institutions with a
CAMELS rating of 1 or 2 are put in
supervisory subgroup A, those with a
CAMELS rating of 3 are put in subgroup

B, and those with a CAMELS rating of
4 or 5 are put in subgroup C. Thus, in
the current assessment system, the
highest-rated (least risky) institutions
are assigned to category 1A and the
lowest-rated (riskiest) institutions to
category 3C. The three capital groups
and three supervisory subgroups form a
nine-cell matrix for risk-based
assessments:

Capital Group

Supervisory Subgroup

A

B C

1. Well Capitalized

3. Undercapitalized

2. Adequately Capitalized

1A
2A
3A

1B
2B
3B

1C
2C
3C

B. Reform Act Provisions

The Federal Deposit Insurance Act, as
amended by the Reform Act, continues
to require that the assessment system be
risk-based and allows the FDIC to define
risk broadly. It defines a risk-based
system as one based on an institution’s
probability of causing a loss to the
deposit insurance fund due to the
composition and concentration of the
institution’s assets and liabilities, the
amount of loss given failure, and
revenue needs of the Deposit Insurance
Fund (the fund).8

At the same time, the Reform Act also
restores to the FDIC’s Board of Directors
the discretion to price deposit insurance
according to risk for all insured
institutions regardless of the level of the
fund reserve ratio.?

The Reform Act leaves in place the
existing statutory provision allowing the
FDIC to “establish separate risk-based

assessment systems for large and small
members of the Deposit Insurance
Fund.” 10 Under the Reform Act,
however, separate systems are subject to
a new requirement that “[n]o insured
depository institution shall be barred
from the lowest-risk category solely
because of size.” 11

II. Summary of the Final Rule

The final rule is set out in detail in
ensuing sections, but is briefly
summarized here.

The final rule consolidates the
existing nine risk categories into four
and names them Risk Categories I, II, III
and IV. Risk Category I replaces the 1A
risk category.

Within Risk Category I, the final rule
combines supervisory ratings with other
risk measures to differentiate risk. For
most institutions, the final rule
combines CAMELS component ratings

with financial ratios to determine an
institution’s assessment rate. For large
institutions that have long-term debt
issuer ratings, the final rule
differentiates risk by combining
CAMELS component ratings with these
ratings. For large institutions within
Risk Category I, initial assessment rate
determinations may be modified within
limits upon review of additional
relevant information.

The final rule defines a large
institution as an institution that has $10
billion or more in assets. With certain
exceptions, beginning in 2010, the final
rule treats new institutions (those
established for less than five years) in
Risk Category I the same, regardless of
size, and assesses them at the maximum
rate applicable to Risk Category I
institutions.

The final rule sets actual rates
beginning January 1, 2007, as follows:

Risk Category

| *

Minimum | Maximum

Annual Rates (in basis POINTS) .......ieiieiieiiiiee e e e e e et e e e ree e e s nee e e ennaeeennaeeesnneeeans

5 7 10 28 43

“Rates for institutions that do not pay the minimum or maximum rate vary between these rates.

7 CAMELS is an acronym for component ratings
assigned in a bank examination: Capital adequacy,
Asset quality, Management, Earnings, Liquidity,
and Sensitivity to market risk. A composite
CAMELS rating combines these component ratings,
which also range from 1 (best) to 5 (worst).

812 U.S.C. 1817(b)(1)(A) and (C). The Bank
Insurance Fund and Savings Association Insurance
Fund were merged into the newly created Deposit
Insurance Fund on March 31, 2006.

9The Reform Act eliminates the prohibition
against charging well-managed and well-capitalized
institutions when the deposit insurnace fund is at
or above, and is expected to remain at or above, the
designated reserve ratio (DRR). This prohibition
was inclulded as part of the Deposit Insurance
Funds Act of 1996. Public Law 104-208, 110 Stat.
3009, 3009-479. However, while the Reform Act
allows the DRR to be set between 1.15 percent and
1.50 percent, it also generally requires dividends of

one-half of any amount in the fund in excess of the
amount required to maintain the reserve ratio at
1.35 percent when the insurance fund reserve ratio
exceeds 1.35 percent at the end of any year. The
Board can suspend these dividends under certain
circumstances. 12 U.S.C. 1817(e)(2).

1012 U.S.C. 1817(b)(1)(D).

11 Section 2104(a)(2) of the Reform Act (to be
codified at 12 U.S.C. 1817(b)(2)(D)).
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These rates are three basis points
above the base rate schedule adopted in
the final rule:

Risk Category

| *

Minimum | Maximum

Annual Rates (in DasiS POINTS) ......eiiiiiiieiiii ittt sbeesee e

2 4 7 25 40

“Rates for institutions that do not pay the minimum or maximum rate vary between these rates.

The final rule continues to allow the
FDIC Board to adjust rates uniformly
from one quarter to the next, except that
no single adjustment can exceed three
basis points. In addition, cumulative
adjustments cannot exceed a maximum
of three basis points higher or lower

than the base rates without further
notice-and-comment rulemaking.

III. General Risk Differentiation
Framework

The final rule consolidates the
number of assessment risk categories

from nine to four. The four new
categories will continue to be defined
based upon supervisory and capital
evaluations, which are both established
measures of risk. The consolidation
creates four new Risk Categories as
shown in Table 1:

Table 1
New Risk Categories
Supervisory Group

Capital Group A B C
Well Capitalizec.l . 1 | m
Adequately Capitalized I
Undercapitalized i} v

Risk Category I contains all well- Comments maintain strong capital, maintain

capitalized institutions in Supervisory
Group A (generally those with CAMELS
composite ratings of 1 or 2); i.e., those
institutions that would be placed in the
former 1A category. Risk Category II
contains all institutions in Supervisory
Groups A and B (generally those with
CAMELS composite ratings of 1, 2 or 3),
except those in Risk Category I and
undercapitalized institutions.?2 Risk
Category III contains all
undercapitalized institutions in
Supervisory Groups A and B, and
institutions in Supervisory Group C
(generally those with CAMELS
composite ratings of 4 or 5) that are not
undercapitalized. Risk Category IV
contains all undercapitalized
institutions in Supervisory Group C; i.e.,
those institutions that would be placed
in the former 3C category.3

12 Under current regulations, bridge banks and
institutions for which the FDIC has been appointed
or serves as conservator are charged the assessment
rate applicable to the 2A category. 12 CFR 327.4(c).
The final rule places these institutions in Risk
Categoryd I and charges them the minimum rate
applicable to that category.

13 For clarity, the final rule uses the phrase
“Supervisory Group” to replace “Supervisory
Subground.” The final rule also designates the
capital categories as ‘“Well Capitalized,”

No comments disagreed with the
proposed reduction in the number of
risk categories from nine to four.
However, one comment recommended
adding subcategories to Risk Category I
to provide a warning to institutions that
are moving toward Risk Category II if
corrective action is not taken and giving
an institution that slips from Risk
Category I to Risk Category II an
opportunity to show quick
improvement. The FDIC does not
believe that these subcategories are
necessary. For an institution in Risk
Category I, its assessment rate will
provide the same information. The FDIC
also does not believe that special
treatment should be accorded an
institution that slips from Risk Category
I, as opposed to other institutions
already in Risk Category II.

Some comments argued that, for
CAMELS 3, 4 and 5-rated institutions in
Risk Categories II and III, some
provision for lower premiums should be
made for institutions that augment and

“Adequately Capitalized” and “Undercapitalilzed,”
rather than Capital Groups 1, 2 and 3. However, the
definitions of the Supervisory Groups and Capital
Group have not changed in substance.

adequate reserves for loan losses and
have a plan for recovery approved by
the FDIC. The FDIC does not see a need
for special provisions for these
institutions, as they have other
incentives to improve capital and
business operations.

IV. Risk Differentiation Within Risk
Category I

A. Overview

Risk Category I, as of June 30, 2006,
would include approximately 95
percent of all insured institutions. The
final rule will further differentiate risk
within this category using one of two
methods. Both methods share a common
feature, namely, the use of CAMELS
component ratings. However, each
method combines these measures with
different sources of information on risk.
For small institutions within Risk
Category I and for large institutions
within Risk Category I that do not have
long-term debt issuer ratings, the final
rule combines CAMELS component
ratings with current financial ratios to
determine an institution’s assessment
rate. For large institutions within Risk
Category I that have long-term debt
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issuer ratings, the final rule combines
CAMELS component ratings with these
debt ratings. For all large institutions,
initial assessment rates may be modified
within limits upon review of additional
relevant information.

The risk differentiation methods for
institutions in Risk Category I measure
levels of risk and result in rank
orderings of risk within the category.
Within Risk Category I, the final rule
assesses those institutions that pose the
least risk a minimum assessment rate
and those that pose the greatest risk a
maximum assessment rate that is two
basis points higher than the minimum
rate. An institution that poses an
intermediate risk within Risk Category I
will be charged a rate between the
minimum and maximum that will vary
by institution. Under the final rule,
small changes in an institution’s
financial ratios, long-term debt issuer
ratings or CAMELS component ratings
should produce only small changes in
assessment rates.

The final rule defines a large
institution as an institution that has $10
billion or more in assets and a small
institution as an institution that has less
than $10 billion in assets. Also, as
described below in Section VII,

beginning in 2010, with certain
exceptions, the final rule treats new
institutions in Risk Category I the same,
regardless of size, and assesses them at
the maximum rate applicable to Risk
Category I institutions.

B. Distribution of Assessment Rates

As stated above, within Risk Category
I, the final rule results in assessing those
institutions that pose the least risk a
minimum assessment rate and those
that pose the greatest risk a maximum
assessment rate that is two basis points
higher. An institution that poses an
intermediate risk within Risk Category I
will be charged a rate between the
minimum and maximum that will vary
incrementally by institution.

In this regard, the final rule differs
from the NPR in its application to large
institutions. The NPR had proposed
assessing large institutions that posed
an intermediate risk within Risk
Category I one of four rates between the
minimum and maximum based on
subcategory assignments. A number of
comments expressed concern over the
proposed use of assessment rate
subcategories and the possibility that
large increases (and decreases) in
assessment rates could result from

Chart 1

relatively small changes in risk. Some of
these comments recommended using as
few as three assessment rate
subcategories, and some comments
recommended using incremental
pricing, as proposed in the NPR for
small institutions. The FDIC has
decided to adopt an incremental pricing
framework for all institutions so that a
small change in risk will produce a
small change in assessment rates.

Under the final rule, as of June 30,
2006: (1) Approximately 45 percent of
all institutions that would have been in
Risk Category I (other than institutions
less than 5 years old) would have been
charged the minimum assessment rate;
and (2) approximately 5 percent of all
institutions that would have been in
Risk Category I (other than institutions
less than 5 years old) would have been
charged the maximum assessment rate.
In future periods, different percentages
of institutions may be charged the
minimum and maximum rates.

Chart 1 shows the cumulative
distribution of assessment rates based
on June 30, 2006 data, using base
assessment rates for institutions in Risk
Category L. The chart excludes Risk
Category I institutions less than 5 years
old.

Cumulative Distribution of Assessment Rates Based on June 30, 2006 Data

Assessment Rate (bps)

4.5

4.0

3.5

3.0

2.5

2.0

1.5

1.0

0.5

0-0 T T T T T

T T T T T T T T T

T T 1 1 T 1

0 S5 10 15 20 25 30 35 40 45 50 55 60 65 70 7S 80 85 90 95 100
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Comments

Percentages of institutions paying the
minimum rate. A comment agreed that
charging 45 percent of institutions the
minimum rate makes sense given the
current health of the banking industry.
Several comments (including comments
from some trade groups), however,
suggested that initially charging 45
percent of institutions the minimum
rate was arbitrary or inappropriate.
These comments suggested initially
charging a larger percentage of
institutions the minimum rate, at least
in part, because risk in the banking
industry is very low at present.

Two comments expressed the view
that the decision to place roughly 45
percent of large institutions in the
minimum assessment rate subcategory
and 5 percent in the maximum
assessment rate subcategory was
subjective and arbitrary. In one of these
comments, it was suggested that large
institutions might be restricted from the
lowest premium rate by this decision.
Several other comments also urged the
FDIC to expand the availability of the
minimum assessment rate to a larger
proportion of large institutions. Some
comments argued for the elimination of
premiums altogether for the highest-
rated large institutions.

The FDIC has found that small
institutions with a probability of
downgrade to a CAMELS 3 or worse that
is equal to or less than the probability

of downgrade for the 40th to 50th
percentile as of June 30, 2006, had
minimal risk of a CAMELS downgrade
over time. The remainder of small
institutions in the industry had
increasing and distinguishable risk of
CAMELS downgrades. The FDIC
believes it is appropriate to initially
assign roughly similar proportions of
large and small institutions to the
minimum assessment rate to achieve
parity. While the initial proportions of
large and small institutions being
charged the minimum and maximum
rates will be similar, the final rule does
not fix the proportions for the future.
Thus, in future periods, more or less
than 45 percent of large (or small)
institutions may pay the minimum rate
and more or less than 5 percent may pay
the maximum rate.

Risk Category I assessment rate
spread. Several comments (including
comments from trade groups)
recommended that the FDIC eliminate
or narrow the spread between the
minimum and maximum base rates for
Risk Category I. Arguments in favor of
eliminating or narrowing the spread
included:

e The new risk differentiation system
is untested and could lead to
unintended consequences.

¢ Improvements in bank risk-
management systems, improvements in
supervisory evaluations and off-site
monitoring, and enhanced supervisory

powers enjoyed by the regulators have
reduced risk.

¢ A narrower spread would reduce
the adverse effect of changes in
subcategories on large banks and the
adverse effect of paying the maximum
rate on new banks.

Other comments (including comments
from some trade groups) recommended
increasing the spread between
minimum and maximum assessment
rates for Risk Category I to 3 basis
points. According to these comments, a
wider spread would improve risk
differentiation and could subject more
institutions to incremental rates
between the minimum and maximum
rates.

The final rule strikes a balance
between the arguments for a narrower
spread and those for a wider spread.
The two basis point spread adopted in
the final rule is narrower than the
historical loss data would suggest.14
However, as the comments have noted,
the new system is, as yet, untested.

C. CAMELS Ratings

For all institutions in Risk Category I,
supervisory ratings will be taken into
account in setting assessment rates
using a weighted average of an
institution’s CAMELS components. This
weighted average will be created by
combining the components as
follows: 15

CAMELS Component

Weight

25%
20%
25%
10%
10%
10%

nrom >0

Comments

Almost every comment that discussed
the use of CAMELS ratings to
differentiate risk within Risk Category I
supported their use. One comment
questioned their use and a few
comments opposed any differentiation
within Risk Category I.

One trade group asserted that the
FDIC should use a simple, rather than

14 See Table 1.6 in Appendix 1 to the NPR, 71 FR
41910.

15 The FDIC and other bank supervisors do not
use a weighting system to determine CAMELS

weighted, average of CAMELS
components on the grounds that using
financial ratios related to these
components effectively weights the
components. The trade group noted that
capital, for example, is already reflected
in an institution’s risk category and as

a CAMELS component. The trade group
also asserted that asset quality is given
extra emphasis in the proposed

composite ratings. The weights in the table reflect
the view of the FDIC regarding the relative
importance of each of the CAMELS components for
differentiating risk among institutions in Risk
Category I for deposit insurance purposes. Different

weighting scheme by including several
asset quality financial ratios as well as
the A rating in the CAMELS component
average. With regards to the M
component, the trade group asserted
that:

Management—the most subjective of all
the CAMELS components—must by necessity
be involved in all the financial ratios and
other examination components. In practice,

weights might apply if this measure were being
used to evaluate risk for deposit insurance purposes
for all institutions, including those outside Risk
Category L.
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therefore, it is unlikely that examiners would
rate management higher than the other
components. Thus, there is always a bias
against a high management rating.

Several comments proposed different
weighting schemes for large institutions,
such as heavier weights for Liquidity,
Capital, and Asset quality.

The final rule retains the weights
proposed in the NPR to determine the
weighted average CAMELS component
rating. These weights reflect the view of
the FDIC on the relative importance of
each of the CAMELS components in
differentiating risk among institutions in
Risk Category I for deposit insurance
purposes.

D. Financial Ratios

For small institutions and for large
institutions without a long-term debt
issuer rating, the final rule uses certain
financial ratios, in addition to
supervisory ratings, to differentiate risk.
The final rule differs slightly from the
proposal in the NPR with respect to the
financial ratios being used and their
definitions.

The financial ratios that will be used
are:

e The Tier 1 Leverage Ratio;

¢ Loans past due 30-89 days/gross
assets;

¢ Nonperforming assets/gross
assets; 16

e Net loan charge-offs/gross assets;
and

¢ Net income before taxes/risk-
weighted assets.

The Tier 1 Leverage Ratio has the
definition used for regulatory capital
purposes. Appendix A defines each of
the ratios.

Many comments (including comments
from several industry trade groups)
opposed including time deposits greater
than $100,000 in the definition of
volatile liabilities for a variety of
reasons, including: (1) These deposits
are core deposits or should be so
considered; and (2) including them
would have an effect on attracting
municipal deposits. One comment
opposed including brokered deposits in
the definition of volatile liabilities on
the grounds that they are less volatile
than many core deposits. One trade
group argued that deposits in excess of
$100,000 that are insured by excess
deposit insurance should not be

16 The NPR used the phrase “nonperforming
loans” rather than “nonperforming assets.” Because
this ratio includes repossessed real estate in the
numerator, the FDIC has concluded that the phrase
“nonperforming assets”” would be more accurate.
No change in the definition of the ratio is intended
by this name change (although, as discussed later,

a slight revision to the definition is being made for
other reasons).

included in the definition of volatile
liabilities.

The final rule eliminates the basis for
these concerns by excluding one of the
financial ratios proposed in the NPR,
the ratio of volatile liabilities to gross
assets. The financial data used to
compute volatile liabilities reported by
thrifts in the Thrift Financial Reports
(TFRs) and reported by banks in their
Reports of Condition and Income (Call
Reports) were not compatible and could
not be made compatible without
changes in reporting requirements.1?

The final rule also excludes the
portion of loans and leases that is
guaranteed by the U.S. Government,
including government agencies and
government-sponsored agencies, from
the computation of loans past due 30—
89 days and from the computation of
non-performing assets. These types of
guaranteed loans are treated as less risky
than other loans for risk-based capital
purposes. Moreover, the use of past due
and nonaccrual loan measures that do
not adjust for these guaranteed loans
might overstate credit risk and result in
assessment rates that are too high for
some institutions.

Comments

Almost all comments (including
comments from a trade group) on using
financial ratios (in addition to CAMELS
ratings) to determine assessment rates
supported their use. However, some
suggested that different financial ratios
be used.

In the NPR, the definition of volatile
liabilities did not include Federal Home
Loan Bank advances, but the FDIC asked
for comment on whether it should. The
FDIC received 569 comments on this
issue. All but one argued that the
definition of volatile liabilities should
not include Federal Home Loan Bank
advances; one argued that the definition
should include these advances. The
final rule does not include the volatile
liability ratio.

A trade group suggested excluding the
loans past due 30—-89 days to gross
assets ratio on the grounds that loan
delinquencies are already considered in
two CAMELS components, A (Assets)
and M (Management). The final rule
retains the loans past due 30—89 days to
gross assets ratio. Independent of the
CAMELS components, this ratio is

17 The largest item in volatile liabilities for the
great majority of institutions is time-and-savings
deposits greater than $100,000. Institutions that file
Call Reports report this figure, but institutions that
file TFRs do not report this item separately. Instead,
they report all deposits greater than $100,000,
including demand deposits. Time-and-savings
deposits greater than $100,000 cannot be
determined from TFRs.

statistically significant and highly
predictive of CAMELS downgrades and
institution failures even when it is
considered together with the
nonperforming ratio.18

A trade group commented that the
risk weighting formula used to establish
risk weighted assets is biased against
residential mortgage lenders. It argued
that, since they are secured by property
liens, all 1-4 family, owner occupied
residential mortgage loans with a loan-
to-value ratio under 80 percent should
be given a risk weighting of zero.

In the final rule, pre-tax earnings are
divided by risk-weighted assets rather
than by gross assets to avoid penalizing
certain types of institutions, including
those that hold low-risk and low-
yielding assets. The FDIC’s analysis
shows that institutions specializing in
mortgage lending are not charged a
higher average assessment rate than
other institutions under the final rule.
Moreover, Call Reports and TFRs
currently do not collect separate data on
the loan-to-value ratio for 1-4 family,
owner occupied residential mortgage
loans; thus, it is not feasible to treat
loans with a low loan-to-value ratio
differently.

This trade group also requested that
the FDIC study how mutual institutions
are affected by including earnings in the
financial ratios. The FDIC found that,
while mutual institutions typically have
a lower ratio of pre-tax earnings to risk-
weighted assets, they typically have a
higher Tier 1 leverage ratio and lower
non-performing loan and charge-off
ratios than other small institutions in
Risk Category I. As a result, mutual
institutions are not charged a higher
average assessment rate than other
institutions under the final rule.

Another trade group advocated
averaging financial ratios over a period
not less than four quarters, arguing that
taking “‘a one-quarter snap shot” can be
a misleading indicator of risk, since
many financial institutions can
experience seasonal variations. By
averaging, these seasonalities would be
removed.

The final rule uses a four-quarter sum
for two of the five financial ratios—the
pre-tax earnings and net charge-offs
ratios—to reduce volatility related to
seasonality. The final rule uses the
values of the three other financial ratios
as of each quarter-end for several
reasons. First, the seasonality of these

18 One comment suggested excluding total loans
and lease financing receivables past due 30 to 59
days in the ratio. Call Reports and TFRs currently
do not collect separate data on loans and lease
financing receivables past due 30 to 59 days; thus,
it is not feasible to exclude these past due
receivables from the ratio.
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financial ratios is more modest. Second,
with a quarterly computation of
assessment rates, the average assessment
rate an institution would be charged
throughout the year would roughly
equate to the assessment rate calculated
with average ratios. Third, averaging
financial ratios over time has the
disadvantage of blunting the effect of
changes in an institution’s financial
condition that are not related to
seasonality; thus, averaging ratios would
prevent assessments from fully
adjusting to changes in risk.

One trade group supported the FDIC’s
use of a Tier 1 leverage ratio and
suggested that it should be weighted
heaviest among the financial ratios
considered. However, several comments
(including comments from other trade
groups) stated that capital should be
measured by a risk-adjusted capital ratio
rather than the Tier 1 leverage ratio
because a risk-adjusted capital ratio is a
better measure of capital adequacy.

Several comments stated that the
FDIC should not use a Tier 1 leverage
ratio to determine assessment rates for
large institutions, in particular. One of
these comments argued that this ratio is
not an accurate measure of risk,
effectively penalizes institutions that
invest in high quality short-term assets,
such as U.S. government securities, and
places U.S. banks at a competitive
disadvantage with foreign banks.
Another comment suggested that larger
institutions might tend to be penalized
by inclusion of a leverage ratio.

The final rule uses the Tier 1 leverage
ratio. The Tier 1 leverage ratio is highly
significant in predicting CAMELS
downgrades and failures. Using a risk-
based capital measure in place of the
Tier 1 leverage ratio does not improve
predictive accuracy. For the relatively
few large Risk Category I institutions
that do not have long-term debt issuer
ratings, the FDIC’s ability to adjust
assessment rates based on consideration
of other risk information, as discussed
below, should ensure that these
institutions are treated equitably.

Several comments (including
comments from several trade groups)
stated that the capital measure should
include subordinated debt and stated or
implied that subordinated debt should
reduce assessment rates because it
would reduce loss given failure. Several
comments (including comments from
some trade groups) argued that the
statutes governing the risk-based pricing
system require that the FDIC take loss
given failure into account when
determining assessments and that the
proposed system does not do so.
Because it does not do so, they argue,
the assessment system is actuarially

unfair. These issues are discussed in a
subsequent section (Section IX).

One commenter explicitly argued
that, for large institutions in Risk
Category I, only CAMELS components
should be used to differentiate risk.
However, the comment also implied
that only CAMELS components should
be used for all Risk Category I
institutions, including small
institutions. The method adopted in the
final rule, which combines financial
ratios and supervisory ratings, predicts
downgrades better than one without
financial ratios. For this reason, the final
rule does not adopt the method
suggested in the comment.

E. Long-Term Debt Issuer Ratings

For large institutions with long-term
debt issuer ratings, the final rule uses
these ratings, in addition to supervisory
ratings, to differentiate risk. The final
rule uses the current long-term debt
issuer rating or ratings assigned by the
major U.S. rating agencies.19 Debt issuer
ratings of holding companies and other
third party debt ratings will not be used
in the calculation of an assessment rate,
but may be considered along with other
information in determining whether
adjustments to the resulting assessment
rate are appropriate. Possible
adjustments to assessment rates are
discussed in a subsequent section.

Comments

A number of comments (including
comments from some trade groups)
supported the use of debt issuer ratings
as an objective measure of risk in large
institutions and as complementary to
supervisory ratings. One trade group
urged the FDIC to use ratings issued by
any nationally recognized credit rating
agency; a rating agency requested that
its ratings be used. The rating agency
also urged the FDIC to consider agency
ratings for both small and large
institutions when available.

While there is merit in considering
ratings provided by other rating
agencies, long-term debt issuer ratings
issued by the three major U.S. rating
agencies are widely accepted and used
by market participants to gauge the
relative risk of large financial
institutions for many purposes,
including the determination of required
rates of return on institution-issued
debt. They provide market-based views
of risk that are complementary to
supervisory views.20 The final rule does

19 That is, Moody’s, Standard & Poor’s, and Fitch.

20 The FDIC is aware of the enactment of the
Credit Rating Agency Reform Act of 2006, Public
Law 109-291. However, this legislation has not yet
been implemented. The Act requires the Securities
and Exchange Commission to issue final

not incorporate debt issuer rating
information into the pricing
methodology used for smaller
institutions; however, as described in a
subsequent section, institutions with
assets between $5 billion and $10
billion may request to be treated as a
large institution for pricing purposes.

Other comments (including comments
from other trade groups) either urged
caution in the use of agency ratings on
the grounds of bias in favor of large
institutions or argued they should not
be used. The FDIC’s ability to adjust
assessment rates for large institutions,
discussed below, should alleviate these
concerns.

Several comments urged the FDIC to
use holding company debt issuer ratings
to determine assessment rates. These
comments noted that debt is often
issued at the parent level, that holding
companies are required to serve as a
source of strength to their subsidiary
institutions, and that holding company
considerations apply to insured
subsidiaries due to the cross guarantee
liabilities of affiliated institutions.

The long-term debt issuer rating of an
insured entity relates directly to the risk
in that particular entity. As noted in the
NPR, the risk profiles of affiliated
institutions within a holding company
can differ. Additionally, the value of a
cross-guarantee in the future is
uncertain because the financial
condition of affiliated institutions may,
in certain circumstances, weigh against
the FDIC’s invoking such cross-
guarantee provisions.

Nevertheless, it is prudent to consider
all available risk information in setting
assessment rates. As discussed below,
the FDIC will consider additional
information, including any holding
company debt issuer ratings, in
determining whether the assessment
rate for any large institution is
appropriate.2?

F. Combining Supervisory Ratings and
Financial Ratios

For small institutions within Risk
Category I and for large institutions
within Risk Category I that do not have
long-term debt issuer ratings, the final
rule combines supervisory ratings and

implementing regulations within 270 days of
enactment. The FDIC expects to revisit how best to
incorporate the ratings of other agencies in the
future. Any future revisions would involve notice-
and-comment rulemaking.

21 There are, at present, only a few cases where
holding company debt issuer ratings are available
and insured entity debt issuer ratings are not. Of
these, two cases involve entities owned by non-
bank parents. Where both holding company ratings
and insured entity debt issuer ratings exist, most
insured entity ratings are better (indicating lower
risk) than those of the parent company.
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financial ratios to determine assessment
rates. The financial ratios and the
weighted average CAMELS component
rating are used to estimate the
probability that an institution will be
downgraded to CAMELS 3, 4 or 5 at its
next examination using data from the
end of the years 1984 to 2004.22 This
period covers both periods of stress and
strength in the banking industry.23 The
final rule converts the probabilities of
downgrade to specific base assessment
rates. The analysis and conversion
produced the following multipliers for
each risk measure:

Risk measures mumﬂg% -

Tier 1 Leverage Ratio ....... (0.042)
Loans Past Due 30-89

Days/Gross Assets ....... 0.372
Nonperforming Assets/

Gross ASSets ................ 0.719
Net Loan Charge-Offs/

Gross ASSets ... 0.841
Net Income before Taxes/

Risk-Weighted Assets ... (0.420)
Weighted Average CAM-

ELS Component Rating 0.534

* Ratios are expressed as percentages.

22The “S” component rating was first assigned in
1997. Because the statistical analysis relies on data
from before 1997, the “S” component rating was
excluded from the analysis. Appendix A describes
the statistical analysis.

232005 data had to be excluded because the
analysis is based upon supervisory downgrades
within one year and 2006 downgrades have yet to
be determined.

**Multipliers are rounded to three decimal

places.

To determine an institution’s
insurance assessment rate under the
base assessment rate schedule, each of
these risk measures (that is, each
institution’s financial ratios and
weighted average CAMELS component
rating) will be multiplied by the
corresponding pricing multipliers. The
sum of these products will be added to
(or subtracted from) a uniform amount,
1.954.24 The uniform amount is derived
from a statistical analysis.2> However,
no rate within Risk Category I will be
less than the minimum assessment rate
applicable to the category or higher than
the maximum assessment rate
applicable to the category. The final rule
sets the minimum base assessment rate
for Risk Category I at two basis points
and the maximum base assessment rate
for Risk Category I two basis points
higher.

24 Appendix A provides the derivation of the
pricing multipliers and the uniform amount to be
added to compute an assessment rate. The rate
derived will be an annual rate, but will be
determined every quarter.

25 The uniform amount will be the same for all
institutions in Risk Category I (other than large
institutions that have long-term debt issuer ratings,
insured branches of foreign banks and, beginning in
2010, new institutions). In the NPR, the FDIC had
proposed that the uniform amount would be
adjusted for assessment rates set by the FDIC. The
final rule is mathematically equivalent. Rather than
adjusting the uniform amount, the final rule simply
calculates rates for Risk Category I institutions with
respect to the base assessment rates, and adjusts all
rates by the same amount to conform to actual rates.

To compute the values of the uniform
amount and pricing multipliers shown
above, the FDIC chose cutoff values for
the predicted probabilities of
downgrade such that, as of June 30,
2006: (1) 45 percent of smaller
institutions that would have been in
Risk Category I (other than institutions
less than 5 years old) would have been
charged the minimum assessment rate;
and (2) 5 percent of smaller institutions
that would have been in Risk Category
I (other than institutions less than 5
years old) would have been charged the
maximum assessment rate.26 These
cutoff values will be used in future
periods, which could lead to different
percentages of institutions being
charged the minimum and maximum
rates.

Table 2 gives assessment rates for
three institutions with varying
characteristics, assuming the pricing
multipliers given above, using the base
assessment rates for institutions in Risk
Category I (which range between a
minimum of 2 basis points to a
maximum of 4 basis points).27

26 The cutoff value for the minimum assessment
rate is a predicted probability of downgrade of
approximately 2 percent. The cutoff value for the
maximum assessment rate is approximately 14
percent.

27 These are the base rates for Risk Category I
adopted in Section VIIL Under the final rule, actual
rates for any year could be as much as 3 basis points
higher or lower than the base rates without the
necessity of notice-and-comment rulemaking.
Beginning in 2007, actual rates will be 3 basis
points higher than the base rates.
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Table 2

Base Assessment Rates for Three Institutions*

A B C 1 3 E | F G H
Institution 1 Institution 2 Institution 3
Contribution Contribution Contribution
to to to
Pricing |Risk Measure| Assessment |Risk Measure| A sent |Risk M Assessment
Multiplier Value Rate Value Rate Value Rate
Uniform Amount 1.954 1.95 1.95 1.95
Tier 1 Leverage Ratio (%) (0.042) 9.590 (0.40) 8.570, (0.36) 7.500 (0.32)
Loans Past Due 30-89 Days/Gross Assets (%) 0372 0.400) 0.15 0.600| 022 1.000 0.37
Nonperforming Assets/Gross Assets (%) 0.719 0.200 0.14 0.400 0.29 1.500 1.08
Net Loan Charge-Offs/Gross Assets (%) 0.841 0.147| 0.12 0.079] 0.07 0.300 0.25
Net Income before Taxes/Risk-Weighted Assets (%) (0.420) 2,500 (1.05) 1.951 (0.82) 0.518 (0.22)
Weighted Average CAMELS Component Ratings 0.534 1.200] 0.64 1.450 0.77 2.100 1.12
Sum of Contributions 1.56 2.13 4.25
Assessment Rate 2.00 2.13 4.00

* Figures may not multiply or add to totals due to rounding.”®

The assessment rate for an institution
in the table is calculated by multiplying
the pricing multipliers (Column B) by
the risk measure values (Column C, E or
G) to produce each measure’s
contribution to the assessment rate. The
sum of the products (Column D, F or H)
plus the uniform amount (the first item
in Column D, F and H) yields the total
assessment rate. For Institution 1 in the
table, this sum actually equals 1.56, but
the table reflects the assumed minimum
assessment rate of 2 basis points. For
Institution 3 in the table, the sum
actually equals 4.25, but the table
reflects the assumed maximum
assessment rate of 4 basis points.

Under the final rule, the FDIC will
have the flexibility to update the pricing
multipliers and the uniform amount
annually, without further notice-and-
comment rulemaking. In particular, the
FDIC will be able to add data from each
new year to its analysis and may, from
time to time, exclude some earlier years
from its analysis. For example, some
time during 2007 the FDIC may include
data in the statistical analysis covering
the period 1984 to 2005, rather than
1984 to 2004. Because the analysis will
continue to use many earlier years’ data
as well, pricing multiplier changes from
year to year should usually be relatively
small.

28 The final rule provides that pricing multipliers,
the uniform amount, and financial ratios will be
rounded to three digits after the decimal point.
Resulting assessment rates will be rounded to the
nearest one-hundredth (1/100th) of a basis point.

On the other hand, as a result of the
annual review and analysis, the FDIC
may conclude that additional or
alternative financial measures, ratios or
other risk factors should be used to
determine risk-based assessments or
that a new method of differentiating for
risk should be used. In any of these
events, changes would be made through
notice-and-comment rulemaking.

Under the final rule, the financial
ratios for any given quarter will be
calculated from the report of condition
filed by each institution as of the last
day of the quarter.2° In a separate rule,
the FDIC has determined that, for
purposes of assigning an institution to
one of the four risk categories, changes
to an institution’s supervisory rating
will be reflected as of the date that the
rating change is transmitted to the
institution.30 This final rule adopts the
same rule with respect to CAMELS
component rating changes for purposes
of determining assessment rates for all
institutions in Risk Category 1.3132

29 Reports of condition include Reports of

Condition and Income and Thrift Financial Reports.

30 See final rule on Operational Changes to
Assessments, published elsewhere in this issue of
the Federal Register. However, if the FDIC
disagrees with the CAMELS composite rating
assigned by an institution’s primary federal
regulator, and assigns a different composite rating,
the supervisory change will be effective for
assessment purposes as of the date that the FDIC
assigned the new rating. Disagreements of this type
have been rare.

31 Pursuant to existing supervisory practice, the
FDIC does not assign a different component rating
from that assigned by an institution’s primary
federal regulator, even if the FDIC disagrees with a

Using the transmittal date of a ratings
change for assessment purposes
represents a change from the method
proposed in the NPR. Under the NPR,
transmittal dates would only have been
used in the absence of an examination
start date (for example, for a large
institution with continuous on-site
supervision). Otherwise, in almost all
instances, the examination start date
would have been used.

The final rule adopts a suggestion
contained in a banking trade group
comment and alters the proposed rule
for several reasons discussed in more
detail in the final rule on operational
changes to the assessment system.33

The final rule also differs from the
NPR for large institutions without long-
term debt issuer ratings. The NPR
proposed determining assessment rates
for these institutions from insurance
scores using a weighted average
CAMELS rating and a financial ratio
factor, with each weighted 50 percent.
While the supervisory ratings and
financial ratios in the final rule are

CAMELS component rating assigned by an
institution’s primary federal regulator, unless: (1)
the disagreement over the component rating also
involves a disagreement over a CAMELS composite
rating; and (2) the disagreement over the CAMELS
composite rating is not a disagreement over whether
the CAMELS composite rating should be a 1 or a

2. The FDIC has no plans to alter this practice.

32 A rating change that is transmitted before this
final rule becomes effective (i.e., before January 1,
2007) will be deemed to have been transmitted
prior to January 1, 2007.

33 See final rule on Operational Changes to
Assessments, published elsewhere in this issue of
the Federal Register.
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nearly the same as those proposed in the
NPR, they are combined differently.34
The approach in the final rule is
simpler because it uses one consistent
method for all institutions other than
those with at least $10 billion in assets
that have long-term debt issuer ratings.

Comments

Supervisory ratings. Several
comments supported the use of
supervisory ratings. One comment
asserted that supervisory ratings are the
only reliable method to differentiate risk
among financial institutions. One trade
group supported using supervisory
ratings as one of the variables used to
determine assessment rates as proposed
in the NPR and opposed either allowing
supervisory ratings to “‘be greater than
50 percent of the overall risk score” or
automatically giving supervisory ratings
a 50 percent weight for small
institutions, which was suggested in the
NPR as an alternative method of
determining assessment rates. Another
trade group urged that “supervisory
ratings should never be weighted more
than half of the total weight of both the
supervisory ratings and financial
ratios.” Both trade groups urged these
limitations because of the perceived
subjectivity of supervisory ratings.

The FDIC has decided not to impose
a cap on the contribution that
supervisory ratings can make to an
institution’s assessment rate for two
reasons. First, the final rule combining
supervisory ratings and financial ratios
does not use a weighting scheme or a
risk score. The final rule uses pricing
multipliers, which can be either positive
or negative, based on a statistical model
that relates financial ratios and
component ratings to CAMELS
downgrades. The pricing multipliers—
including the multiplier for the
weighted average CAMELS component
rating—are based on the actual
historical experience of how well
financial ratios and weighted average
CAMELS component ratings predict
whether an institution will be
downgraded to a CAMELS composite
rating of 3 or worse at its next
examination. Second, a cap on the
contribution that supervisory ratings
can make to an institution’s assessment
rate would affect only a small
percentage of institutions and the effect
would be very small.35

34The ratio of volatile liabilities to gross assets
was included in the proposed rule, but is not
included in the final rule. Other minor changes to
the ratios have been made. The changes are
discussed earlier in the text.

35 As of June 30, 2006: (1) the contribution of
CAMELS component ratings would have exceeded
50 percent of the assessment rate; and (2)

Updating pricing multipliers. One
trade group agreed that the FDIC should
have the flexibility to update the pricing
multipliers and the uniform amount
annually, without further notice-and-
comment rulemaking and that adding
additional or alternative financial
measures, ratios or other risk factors to
determine risk-based assessments or
adopting a new method of
differentiating for risk should be done
through notice-and-comment
rulemaking. The final rule is consistent
with this comment. No comments
disagreed.

Additional comments. One trade
group urged that the FDIC avoid having
low-risk multi-family loans lead to
higher assessment rates to avoid chilling
this type of lending. The final rule does
not target this kind of lending.

G. Combining Supervisory Ratings With
Long-Term Debt Issuer Ratings

For large institutions that have long-
term debt issuer ratings, a combination
of these ratings and supervisory ratings
will determine assessment rates, using
equal weighting for each. The base
assessment rate will be derived as
follows: (1) CAMELS component ratings
will be weighted to derive a weighted
average CAMELS rating; 36 (2) long-term
debt issuer ratings will be converted to
numerical values between 1 and 3 using
the conversion values in Appendix B; 37
(3) the weighted average CAMELS rating
and converted long-term debt issuer
rating will be multiplied by a pricing
multiplier and the products will be
summed; and (4) a uniform amount,
which will always be negative, will be
added to the result. The resulting base
assessment rate will be subject to a
minimum and a maximum assessment
rate. The pricing multiplier for both the
weighted average CAMELS ratings and
converted long-term debt issuer rating
will be 1.176, and the uniform amount
will be —1.882.

The conversion of long-term debt
issuer ratings into numerical values in
the final rule differs slightly from the
conversion proposed in the NPR.
Specifically, the final rule assigns the

assessment rates would have exceeded the
minimum rate for less than 1.3 percent of small
institutions in Risk Category I (other than
institutions less than 5 years old). Most of these
institutions, however, would have been charged a
rate only slightly above the minimum rate. For a
Risk Category I institution being charged the
minimum rate, the contribution of the weighted
average CAMELS component rating does not
increase the institution’s assessment rate.

36 Each component rating will typically, if not
always, range from ““1” to “3” for institutions in
Risk Category L.

37 Where more than one long-term debt issuer
rating is available, the converted values will be
averaged.

lowest conversion value of “1” to the
best possible long-term debt issuer
rating rather than to double A ratings or
better (Aa2 or better for Moody’s
ratings), and the highest conversion
value of “3” to triple B or worse ratings
(Baa2 or worse for Moody’s ratings),
rather than to double B plus or worse
ratings (Bal or worse for Moody’s
ratings). This revised conversion
methodology takes better advantage of
the possible range of ratings for large
Risk Category I institutions, which are
concentrated primarily in the triple B
rating range and higher.

Pricing multipliers and the uniform
amount for large institutions with debt
ratings were derived using cutoff values
of the combination of weighted average
CAMELS ratings and converted long-
term debt issuer ratings (weighted 50
percent each) such that, as of June 30,
2006: (1) Approximately 44 percent of
large institutions with long-term debt
issuer ratings that would have been in
Risk Category I (other than institutions
less than 5 years old) would have been
charged the minimum assessment rate;
and (2) approximately 6 percent of the
large institutions with long-term debt
issuer ratings that would have been in
Risk Category I (other than institutions
less than 5 years old) would have been
charged the maximum assessment
rate.38 The derivation of pricing
multipliers and the uniform amount is
described in Appendix 1.

Under the final rule, the base
assessment rate for an institution with
CAMELS component ratings of
222111,” a Moody’s long-term debt
issuer rating of “A1,” and a Standard
and Poor’s long-term debt issuer rating
of “A” would be 2.06 basis points. This
rate is calculated as follows:

e The weighted average CAMELS
rating is computed by multiplying each
component rating by its associated
weight to produce values of 0.50, 0.40,
0.50, 0.10, 0.10, and 0.10, respectively.
The sum of these values, the weighted
average CAMELS rating, is 1.70.

e The Moody’s and Standard and
Poor’s long-term debt issuer ratings are
converted to numerical values and
averaged. The average of the two long-
term debt issuer ratings, converted to
numerical values of 1.50 and 1.80,
respectively, is 1.65.

e The weighted average CAMELS
rating and converted long-term debt

38 As of June 30, 2006, approximately 46 percent
of all large institutions that would have been in
Risk Category I (other than institutions less than 5
years old) would have been charged the minimum
assessment rate and approximately 5 percent of all
large institutions that would have been in Risk
Category I (other than institutions less than 5 years
old) would have been charged the maximum
assessment rate.
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issuer ratings are multiplied by the
pricing multiplier and summed
(1.700*1.176 + 1.650*1.176) 39 to
produce a value of 3.940. A uniform
amount of 1.882 is subtracted from this
result to produce a base assessment rate
of 2.06 basis points.40

The final rule also differs from the
NPR in that it does not use financial
ratios to determine assessment rates for
any large institution that has long-term
debt issuer ratings, and does not use
varying weights for long-term debt
issuer ratings for institutions with
between $10 billion and $30 billion in
assets. The final rule simplifies the
derivation of assessment rates by
applying the same weight to weighted
average CAMELS component ratings
and long-term debt issuer ratings (when
they exist) regardless of an institution’s
size.

Several trade groups commented that
the proposed risk differentiation
methodology for large banks was too
complex, in part because of the varying
weights given risk factors for
institutions between $10 billion and $30
billion in assets. These comments noted
that an institution’s assessment rate
could change simply because of an
increase or decrease in assets even when
the institution’s risk profile remained
unchanged. After considering
comments, the FDIC concluded that this
simpler approach for all large
institutions with debt issuer ratings
achieves the objective of differentiating
risk in these large institutions without
the need to introduce further
complexity in the form of varying
weights for large institutions in different
size categories.

Additional Comments

One trade group expressed concern
that dissimilar methods for
differentiating risk in large and small
institutions could lead to possible
inequity among institutions due solely
to size. This comment expressed the
view that agency and supervisory
ratings tend to favor larger institutions,
possibly because of diversification
considerations.

The FDIC notes that the distribution
of current supervisory ratings for large
and small institutions does not support
this view. Agency debt issuer ratings do
take diversification into account, and
the FDIC believes that it is appropriate
to reflect these considerations in

39 Under the final rule, the pricing multipliers
will be rounded to three digits after the decimal
point.

40 Under the final rule, the assessment rates
resulting from these calculations will be rounded to
the nearest one-hundredth (1/100th) of a basis
point.

assessment rates. The final rule ensures,
as required by statute, that no
institution is precluded from the lowest
assessment rate solely because of size.
This statutory requirement underlies, in
part, the FDIC’s decision to initially
include roughly similar proportions of
large and small institutions in Risk
Category I that would be charged
minimum and maximum assessment
rates. As discussed later, the FDIC will
have the ability to adjust an institution’s
assessment rate when this rate is
inconsistent with assessment rates of
other large institutions with similar risk
profiles.

This comment further noted that
financial ratios also could be applied to
all large institutions. Another trade
group argued that the financial ratios
should not be phased out in importance
as institutions increase in size and
should be used for all large institutions.
This comment argued that
measurements other than the financial
ratios that are combined with
supervisory ratings might be necessary
to assess the off-balance sheet,
securitization, trading, and securities
processing activities engaged in by large
institutions and to serve as a quality
control check on long-term debt issuer
ratings.

The FDIC believes that consideration
of additional risk information (including
financial performance and condition
measures), discussed below, will be
sufficient to ensure that the range of
activities engaged in by banking
organizations are fully considered and
that debt issuer ratings are appropriately
considered in assessment rates.

One comment suggested that business
diversification should be more
explicitly taken into account in
determining deposit insurance
premiums. This comment also
recommended that the FDIC consider
lowering or even eliminating premium
rates for institutions that adopt the
advanced approaches under the Basel II
framework or whose actual capital
sufficiently exceeds their Basel II
required capital, since these institutions
will have demonstrated capital levels
and risk management practices that
virtually eliminate risk to the deposit
insurance fund. The FDIC believes that,
in most cases, diversification, capital
adequacy, and risk management
considerations are reflected in
supervisory or agency ratings or in
financial ratios and the consideration of
additional factors (in Appendix C)
ensures that they are taken into account
in all cases.

One comment argued that the large
institution methodology proposed in the
NPR was overly subjective because

cutoff values to determine the
percentage of institutions that would be
charged the minimum and maximum
rates would be set quarterly by the
FDIC. In fact, under the final rule,
minimum and maximum assessment
rate cutoff values will be established
using data as of June 30, 2006. No
change will be made to these cutoff
values without further notice and
opportunity for comment.

H. Additional Provisions Relating to
Large Institutions’ Assessment Rates in
Risk Category I

1. Adjustments to a Large Institution’s
Assessment Rate

To ensure consistency, fairness, and
consideration of all available
information, the FDIC will determine, in
consultation with the primary federal
regulator, whether or not to adjust the
assessment rates for large institutions
derived from either a combination of
long-term debt issuer ratings and
supervisory ratings or financial ratios
and supervisory ratings (when no long-
term debt issuer rating is available). The
FDIC will make these determinations by
evaluating additional risk information
including current financial performance
and condition information and trends,
current market information, information
pertaining to an institution’s ability to
withstand financial adversity, and
information pertaining to severity of
losses in the event of failure.

Any adjustments to assessment rates
will be limited to 0.50 basis points
(higher or lower). Upward adjustments
will not take effect without notification
to and consideration of responses from
both the primary federal regulator and
the institution. Downward adjustments
will not take effect without notification
to and consideration of responses from
the primary federal regulator. No rate
will be adjusted below the minimum
rate for Risk Category I institutions in
effect for an assessment period or above
the maximum rate for Risk Category I
institutions in effect for the period. Rate
adjustments in Risk Category I are not
meant to (and will not) override
supervisory evaluations.4!

Examples of additional risk factors
that will be considered are enumerated
in Appendix C. Evaluating this
additional risk information on an
ongoing basis will help the FDIC ensure
that relative levels of risk posed by large

41This rule addresses only adjustments to
assessment rates. It does not address the FDIC’s role
as back-up supervisor involving possible
disagreements between the FDIC and the primary
federal regulator over CAMELS ratings. Notification
and resolution of such disagreements are covered
by existing supervisory processes. See also footnote
34.
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Risk Category I institutions are
consistently represented by resulting
assessment rates. Additional
information will be evaluated in the
following way:

e Current financial performance
indicators such as capital levels,
profitability measures, and asset quality
measures of each large institution will
be compared to those of institutions that
are ranked similarly in terms of their
assessment rates.

¢ Current market indicators such as
subordinated debt spreads and holding
company market indicators of each
institution will be compared to market
indicators of institutions that are ranked
similarly in terms of their assessment
rates.

e Recent information pertaining to an
institution’s ability to withstand
financial stress will be evaluated by
comparing this information to that of
institutions ranked similarly in terms of
their assessment rates. This information
includes the internal risk characteristics
of an institution’s credit portfolios and
other business lines as well as
information from internal stress-test
models.

e Current loss severity indicators of
institutions will be evaluated by
comparing this information to that of
institutions ranked similarly in terms of
their assessment rates. This information
includes funding structure
considerations such as the extent of
priority and subordinated claims, as
well as the availability of sufficient
information (e.g., information pertaining
to the level of insured deposits and
qualified financial contracts) to resolve
an institution in an orderly and cost-
efficient manner.

e Evaluations of financial
performance, market information,
information pertaining to an
institution’s ability to withstand
financial stress, and loss severity
indicators will focus on: first,
identifying those institutions that
exhibit significantly different risk
profiles, as indicated by risk indicators
such as those enumerated above, than
institutions with similar assessment
rates; and second, where inconsistencies
between assessment rates and these risk
indicators are identified, determining
the assessment rate adjustment that
would be necessary to bring an
institution’s assessment rate into better
alignment with those of other
institutions that pose similar levels or
risk.

Some comments (including comments
from trade groups) indicated that the
FDIC should consider certain
information pertaining to losses that
might be sustained by the insurance

fund in the event of failure. For
example, some comments indicated the
FDIC should explicitly incorporate
information about the relative level of
subordinated claims into the
determination of assessment rates for
large institutions. The FDIC believes the
final rule does consider loss given
failure by explicitly incorporating
consideration of this information into
decisions of whether or not to adjust an
institution’s assessment rate.

In addition to ongoing consultations
with the primary federal regulator on
whether or not to make assessment rate
adjustments, the FDIC will formally
notify an institution’s primary federal
regulator when it decides to recommend
an adjustment in assessment rates and
will consider the primary federal
regulator’s response to this notification.
The FDIC will also notify an institution
in advance when the FDIC intends to
increase its assessment rate because of
the FDIC’s consideration of additional
risk information. This notice will
include the reasons for the adjustment
and when the adjustment will take
effect, and provide the institution an
opportunity to respond. An institution
will, of course, have the right to request
a review of any assessment rate that is
adjusted in this manner.

After considering an institution’s
response to the notice, the FDIC will
determine whether an adjustment to an
institution’s assessment rate is
warranted, taking into account any
revisions to weighted average CAMELS
component ratings, long-term debt
issuer ratings, and financial ratios, as
well as any actions taken by the
institution to respond to the FDIC’s
concerns described in the notice. The
FDIC will evaluate the need for the
adjustment each subsequent assessment
period, until it determines that an
adjustment is no longer warranted. The
amount of adjustment will in no event
be larger than that contained in the
initial notice without further notice to,
and consideration of responses from,
both the primary federal regulator and
the institution.

Any downward adjustment in
assessment rates will remain in effect
for subsequent assessment periods until
the FDIC determines that an adjustment
is no longer warranted. However, the
FDIC will provide advance notice to an
institution and its primary federal
regulator and give them an opportunity
to respond before removing a downward
adjustment. Of course, the FDIC may
raise an institution’s assessment rate
without notice if the institution’s
supervisory or agency ratings or
financial ratios (for an institution

without long-term debt issuer ratings)
deteriorate.

The FDIC acknowledges the need to
clarify its processes for making any
adjustments to ensure fair treatment and
accountability and plans to propose and
seek comment on additional guidelines
for evaluating whether assessment rate
adjustments are warranted and the size
of the adjustments. The FDIC will not
adjust assessment rates until the
guidelines are approved by the FDIC’s
Board.

2. Timing of Evaluations

Under the final rule, a large
institution’s risk category will change as
of the date the institution is notified of
its rating change by its primary federal
regulator (or state authority). If the
supervisory rating change results in a
large institution moving from Risk
Category I to Risk Category I, III, or IV,
the institution’s assessment rate for the
portion of the quarter it was in Risk
Category I will be based on its
assessment rate for the prior quarter.
The assessment rate for that portion of
the quarter it was in Risk Category I, III,
or IV will be based on the assessment
rate for these risk categories.

When a large institution is moved
from Risk Category II, III, or IV to Risk
Category I during a quarter because of a
supervisory rating change, the FDIC will
determine the associated assessment
rate (subject to adjustment as described
above) for that portion of the quarter
that the institution was in Risk Category
I. The assessment rate for that portion of
the quarter it was in Risk Category II, III,
or IV will be based on the assessment
rate for these risk categories.

When an institution remains in Risk
Category I during a quarter, but a
CAMELS component or long-term debt
issuer rating change during the quarter
would affect its assessment rate, the
FDIC will determine an assessment rate
for each portion of the quarter before
and after the change. A long-term debt
issuer rating change will be effective as
of the date the change is announced by
the rating agency. Changes in
supervisory ratings will be effective as
of the date the institution is notified by
its primary federal regulator (or state
authority).

The timing of changes in assessment
rates due to changes in supervisory or
long-term debt issuer ratings described
above differs only slightly from the
proposal in that it uses, in all cases, the
date of transmittal of a supervisory
rating change by the primary federal
regulator to the institution. The reasons
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for this change are discussed in a
separate rule.42

One trade group expressed concern
about the possibility of retroactive
changes in assessment rates and the
prospects for accounting restatements.
This comment pointed out that
CAMELS rating changes often occur one
and even two quarters after the start
date of an examination. The use of the
transmittal date of examination findings
rather than start date of an examination
to effect changes in assessment rates
should alleviate this concern about
retroactive accounting adjustments.

Another comment expressed a similar
concern that institutions would not be
able to plan for the financial impact of
assessment rate changes if they were
applied retroactively, either because of
a change in supervisory or long-term
debt issuer ratings, or because of a
decision by the FDIC to adjust an
institution’s assessment rate. The FDIC
believes that the final rule sufficiently
addresses this concern since: (1) the
transmittal of revised CAMELS ratings
or the announcement of revised long-
term debt issuer ratings will provide
sufficient notice to the institution that a
change in assessment rates will occur;
and (2) assessment rate changes caused
by a decision by the FDIC to adjust an
institution’s assessment rate will not
become effective before the institution is
duly notified and has had an
opportunity to respond to the proposed
change.

Additional Comments

Adjustments to an institution’s
assessment rates. A number of
comments (including several comments
from trade groups) questioned the need
for the FDIC to incorporate additional
information into its pricing decisions for
large institutions. Some of the main
objections were that:

¢ Adjustments would override the
evaluations of the primary federal
regulator;

¢ The FDIC should not be allowed to
unilaterally override CAMELS ratings
assigned by the primary federal
regulator since they are viewed to have
better information than the FDIC about
the risks posed by these institutions;

¢ The need for more timely
information is not necessary since many

42 See final rule on Operational Changes to
Assessments, published elsewhere in this issue of
the Federal Register. If the FDIC disagrees with the
CAMELS composite rating assigned by an
institution’s primary federal regulator, and assigns
a different composite rating, the supervisory change
will be effective for assessment purposes as of the
date that the FDIC assigned the new rating.
Disagreements of this type have been rare. See also
footnote 34.

large institutions are supervised on a
continuous basis;

e Supervisory ratings incorporate all
relevant risk information and therefore
consideration of additional information
is not necessary;

e The application of the FDIC’s
discretion over pricing decisions has not
been sufficiently described; and

e Many of the additional risk
indicators identified in Appendix C of
the proposal are vaguely defined and
not necessarily aligned with risk.

Several comments specifically
criticized the proposal’s use of
additional stress consideration factors.
For example, some comments stated
that these factors were not well
developed and expressed concern about
the possibly conflicting role such
information would play in evaluations
by the primary federal regulators and
the FDIC.

One trade group supported the FDIC’s
consideration of additional risk
information to ensure that assessment
rates were consistently assigned, that
risk information was incorporated into
the assessment rate in a timely manner,
and that assessment rates reflected
consideration of all relevant risk
information.

For the reasons described earlier, the
FDIC has decided to retain its ability to
adjust assessment rates based upon
consideration of additional risk factors.

A number of comments supported
providing institutions with prior
notification relating to any possible
increase in assessment rates. However,
many of these comments were made in
the context of the proposed risk
“bucket” or subcategory pricing
approach. Given the adoption of an
incremental pricing approach for
institutions in the incremental pricing
range, the FDIC believes advance notice
is only needed in two cases based on
consideration of additional risk
information: (1) Where the FDIC intends
to make an upward adjustment to a large
institution’s assessment rate above that
derived from supervisory and long-term
debt issuer ratings (or from supervisory
ratings and financial ratios); and (2)
where it intends to remove a previously
made downward adjustment to an
institution’s assessment rate.

V. Definitions of Large and Small
Institutions and Exceptions

Under a companion final rule making
operational changes to the FDIC’s
assessment regulations, a Risk Category
I institution will be defined as large if
it has $10 billion or more in assets and
small if it has assets of less than $10
billion. This determination will initially
be made as of December 31, 2006.

Thereafter, a small Risk Category I
institution will be reclassified as a large
institution when it reports assets of $10
billion or more for four consecutive
quarters. Similarly, a large Risk Category
I institution will be reclassified as a
small institution when it reports assets
under $10 billion for four consecutive
quarters. Any reclassification will
remain effective for subsequent quarters,
unless an institution reports assets that
would change its size category (from
large to small or vice versa) for four
consecutive quarters.

The definition of large and small
institutions for Risk Category I
institutions in the final rule is the same
as that contained in the proposal. One
trade group commented that the $10
billion cutoff point for categorizing
institutions as either large or small was
appropriate given the tendency of larger
institutions to have more available risk
information. This same comment
indicated that large institutions should
be evaluated using more information
than current financial ratios and
CAMELS component ratings given the
types of complex activities engaged in
by the largest institutions, such as
securitization, derivatives, and trading.

As described in the NPR, the final
rule makes an exception to the $10
billion size threshold for Risk Category
I institutions with between $5 billion
and $10 billion in assets that request
treatment as a large institution. The
FDIC will grant such requests if it
determines that it has sufficient
information to evaluate the institution’s
risk profile adequately under the risk
differentiation methods used for large
institutions. The absence of long-term
debt issuer ratings alone will not
preclude the FDIC from granting a
request. The assessment rate for an
institution without a long-term debt
issuer rating would still be derived from
supervisory ratings and financial ratios,
but would be subject to adjustment.
Once a request has been granted, an
institution could again request
treatment under a different approach
after three years, subject to FDIC
approval.*3

As discussed in the NPR, small
institutions that are affiliated with large
institutions will be evaluated separately
under the final rule. Specifically,
assessment rates for small institutions
will be determined using supervisory
ratings and financial ratios, whether or

43In the event that the FDIC grants an
institution’s request to be treated as a large
institution and the institution subsequently reports
assets of less than $5 billion for four consecutive
quarters, the institution will be assessed as a small
institution thereafter.
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not these institutions are affiliated with
large institutions.

An institution that disagrees with the
FDIC’s determination that it is small or
large may request review of the
determination pursuant to 12 CFR
327.4(c).

Comments

One comment supported the proposal
to allow institutions with between $5
billion and $10 billion in assets to
request treatment as a large institution.
This comment noted that the proposal
will allow flexibility for small
institutions that are transitioning to
large institutions and want to be
evaluated using long-term debt issuer
ratings.

Some comments supported: (1)
Assigning the same assessment rate to
all affiliated institutions, possibly by
strengthening cross guarantees; (2)
assigning the assessment rate of the
largest institution in a holding company
to all institutions in the holding
company; or (3) applying the same
method of calculating assessment rates
to all institutions in a holding company
regardless of size to avoid different
assessment rate approaches for
institutions within the same holding
company. The FDIC acknowledges that
often each institution in a holding
company derives managerial,
operational, and financial support from
the parent holding company. However,
financial condition and operating
performance can and does vary among
banks within a holding company.
Consequently, the FDIC believes it is
necessary to evaluate risk at each
insured institution individually. Any
modifications to current cross guarantee
provisions are outside the scope of this
proposal.

VI. Risk Differentiation Among Insured
Foreign Branches

The final rule for insured foreign
branches (insured branches) is
substantially similar to the proposed
rule. The main difference is the use of
incremental pricing for insured
branches whose assigned assessment
rates fall between the minimum and
maximum assessment rates.

Insured branches that are assigned to
Risk Category I, III or IV, based on their
asset pledge and asset maintenance
ratios and supervisory ratings, will be
treated in the same manner as other
insured institutions in these risk
categories. For insured branches that are
assigned to Risk Category I, assessment
rates will be determined from the
supervisory ROCA component ratings

assigned to the insured branch.44 Each
of these component ratings will be
weighted to produce a weighted average
ROCA rating. The weights applied to
individual ROCA component ratings
will be the same as those contained in
the NPR: 35 percent, 25 percent, 25
percent, and 15 percent, respectively.
An assessment rate for insured branches
will be determined by multiplying the
average ROCA rating by a pricing
multiplier of 2.353 and adding a
uniform amount of —1.882 from this
product.#s The derivation of the pricing
multipliers and uniform amount for
insured branches is described in
Appendix 2.

As with the large institution risk
differentiation approach, the FDIC may
adjust these assessment rates up or
down by 0.50 basis points after
consideration of the additional risk
factors described in Appendix C. The
same process for making adjustments
described to large institution rates,
including advance notification and
consultation with the primary federal
regulator, will apply to insured foreign
branches.

The FDIC received no comments on
the proposed treatment of insured
foreign branches.

VII. New Institutions in Risk Category
I

Under the final rule, beginning in
2010, new institutions in Risk Category
I generally will be assessed at the same
rate, which will be the highest rate
charged any other institution in this
Risk Category. For this purpose, the
final rule on operational changes
defines a new institution as one that is
not an established institution.4¢ With

44 ROCA stands for Risk Management,
Operational Controls, Compliance, and Asset
Quality.

45 The pricing multiplier and uniform amount for
insured branches are computed in the same manner
as those used for large Risk Category I institutions
with long-term debt issuer ratings. The uniform
amount is the same as described under that
approach, and the pricing multiplier for weighted
average ROCA ratings is simply two times the
pricing multiplier used for either weighted average
CAMELS ratings or converted long-term debt issuer
ratings (i.e., the weighted average ROCA rating is
weighted 100 percent).

46 Empirical studies show that new institutions
exhibit a “life cycle” pattern and it takes close to
a decade after its establishment for a new
institution to mature. Despite low profitability and
rapid growth, institutions that are three years or
newer have, on average, a very low probability of
failure—lower than established institutions,
perhaps owing to large capital cushions and close
supervisory attention. However, after three years,
new institutions’ failure probability, on average,
surpasses that of established institutions. New
institutions typically grow more rapidly than
established institutions and tend to engage in more
high-risk lending activities funded by large
deposits. Studies based on data from the 1980s

three exceptions, beginning in 2010, an
established institution, as defined in the
final rule on operational changes, will
be one that has been chartered as a bank
or thrift for at least five years as of the
last day of any quarter for which it is
being assessed. Before 2010, all Risk
Category I institutions will be assessed
using either the supervisory ratings and
financial ratios method or the
supervisory and debt ratings method.

Where an established institution
merges or consolidates with a new
institution, the surviving or resulting
institution will be new unless:

1. The assets of the established
institution, as reported in its report of
condition for the quarter ending
immediately before the merger,
exceeded the assets of the new
institution, as reported in its report of
condition for the quarter ending
immediately before the merger; and

2. Substantially all of the management
of the established institution continued
as management of the resulting or
surviving institution.4” 48

However, where a new institution
merges into an established institution
and the merger agreement was entered
into on or before July 11, 2006, the final
rule contains a grandfather clause under
which the surviving institution will be
deemed to be an established institution.

This exception to the definition of a
new institution represents a change
from the proposed rule. The NPR
proposed that, when an established
institution merged into or consolidated
with a new institution, the surviving or
resulting institution would be new, but
would be allowed to request that the
FDIC determine that it was established.
The NPR also proposed that, when a
new institution merged into an
established institution or when an
established institution acquired a

showed that asset quality deteriorated rapidly for
many new institutions as a result, and failure
probability (conditional upon survival in prior
years) reached a peak by the ninth year. Many
financial ratios of new institutions generally begin
to resemble those of established institutions by
about the seventh or eighth year of their operation.
See Chiwon Yom, ‘“Recently Chartered Banks”
Vulnerability to Real Estate Crisis,” FDIC Banking
Review 17 (2005): 1-15 and Robert DeYoung, “For
How Long Are Newly Chartered Banks Financially
Fragile?”” Federal Reserve Bank of Chicago Working
Paper Series 2000-09.

47 A surviving or resulting Risk Category I
institution that qualifies as an established
institution under this exception will have its
assessment rate determined using the CAMELS
component ratings of the established institution
involved in the merger or consolidation until the
surviving or resulting institution receives a new
supervisory rating.

48 The resulting institution in a consolidation (as
well as the surviving institution in a merger)
involving only established institutions will, of
course, be deemed to be an established institution.
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substantial portion of a new institution’s
assets or liabilities, and the merger or
acquisition agreement was entered into
after July 11, 2006 (the date that the
FDIC’s Board approved the NPR), the
FDIC would conduct a review to
determine whether the surviving or
acquiring institution remained an
established institution. The NPR
proposed that the FDIC would make
determinations based upon factors that
included factors similar to the two listed
above.

The final rule differs from the NPR in
this regard. By specifying the particular
circumstances that will allow an
institution to be considered established,
the final rule will give institutions
greater certainty regarding the effects of
mergers and consolidations and should
reduce the necessity of filing requests
for review. The final rule should not
result in denying an exception to any
institution that would have been
considered established under the
proposed rule, while still achieving the
purpose of the proposed rule.

The second exception was raised in
comment letters in response to the
FDIC’s specific request for comment on
its proposed definition of a new
institution.4® This exception will apply
to a new institution that is a subsidiary
of a holding company with an
established institution or that is a
subsidiary of an established institution,
provided certain criteria are met. Under
these circumstances, the institution will
be considered established for
assessment purposes.5° Specifically, an
institution that would otherwise be new
will be considered established if it is a
wholly owned subsidiary of:

1. A company that is a “bank holding
company”’ under the Bank Holding
Company Act of 1956 or a ““savings and
loan holding company” under the Home
Owners” Loan Act, and:

a. At least one “eligible” depository
institution (as defined in 12 CFR
303.2(r)) that is owned by the holding
company has been chartered as a bank
or thrift for at least five years as of the

4971 FR 41910.

50 A Risk Category I institution that has no
CAMELS component ratings shall be assessed at
one basis point above the minimum rate applicable
to Risk Category I institutions until it receives
CAMELS component ratings. If an institution has
less than $10 billion in assets or has at least $10
billion in assets and no long-term debt issuer rating,
once it receives CAMELS component ratings, its
assessment rate will be determined under the
supervisory ratings and financial ratios method.
The assessment rate will be determined by
annualizing, where appropriate, financial ratios
obtained from the reports of condition that have
been filed, until the earlier of the following two
events occurs: (1) the institution files four reports
of condition; or (2) if it has at least $10 billion in
assets, it receives a long-term debt issuer rating.

date that the otherwise new institution
was established; and

b. The holding company has a
composite rating of at least ““2” for bank
holding companies or an above average
or “A” rating for thrift holding
companies and at least 75 percent of its
depository institution assets are assets
of “eligible” depository institutions, as
defined in 12 CFR 303.2(r);51 52 or

2. An “eligible” insured depository
institution, as defined in 12 CFR
303.2(r), that has been chartered as a
bank or thrift for at least five years as
of the date that the otherwise new
institution was established.

Several comments (including
comments from trade groups) argued
that, at a minimum, new institutions in
a bank holding company should be
charged at the same rate as other
institutions in the holding company.
Arguments for this position included:

e Assessing new institutions at a
higher rate will affect a holding
company’s decision to charter a new
institution or to branch; in the context
of mergers and acquisitions, the deal
structure could be influenced to retain
the seasoned banks post-consolidation
solely for the purpose of avoiding high
assessments, even though a different
structure would otherwise be more
appropriate.

e The articles referenced by the FDIC
in support of assessing all “new”’
institutions at a higher rate did not take
into account holding company support
or enhancements in supervision.

e Holding companies often have
considerable banking experience, so that
the institution is not really new.
Institutions in a holding company
typically share management.

The FDIC is persuaded that a new
institution within an established

5112 CFR. 303.2(r) defines an eligible depository
institution as one that:

(1) Received an FDIC-assigned composite rating
of 1 or 2 under the Uniform Financial Institutions
Rating System (UFIRS) as a result of its most recent
federal or state examination;

(2) Received a satisfactory or better Community
Reinvestment Act (CRA) rating from its primary
federal regulator at its most recent examination, if
the depository institution is subject to examination
under part 345 of this chapter;

(3) Received a compliance rating of 1 or 2 from
its primary federal regulator at its most recent
examination;

(4) Is well-capitalized as defined in the
appropriate capital regulation and guidance of the
institution’s primary federal regulator; and

(5) Is not subject to a cease and desist order,
consent order, prompt corrective action directive,
written agreement, memorandum of understanding,
or other administrative agreement with its primary
federal regulator or chartering authority.

52 For bank holding companies, RFI ratings
replaced BOPEC ratings as of December 2004. For
a bank holding company that does not yet have an
RFI composite rating, BOPEC ratings will be used.

holding company structure does not
necessarily pose a higher risk than
established institutions, in part because
of the banking experience within the
holding company, and has created an
exception from the new bank definition
for these institutions. However, the
assessment rate for a new institution
subsidiary of an insured depository
institution or holding company that
qualifies for the exception will not
necessarily be the same rate charged an
affiliate. As with any established
institution in Risk Category I, its
assessment rate will be determined
based upon the risk it poses.

The third exception was also raised in
comment letters in response to the
FDIC’s specific request for comment on
its proposed definition of a new bank.53
For a credit union that converts to a
bank or thrift charter, some comments
(including comments from trade groups)
urged the FDIC to take into account the
period that a credit union has had
federal deposit insurance in
determining whether it is new or
established. As one trade group pointed
out:

These institutions have a seasoned loan
portfolio, experienced leaders, and an
established business history. They have been
carefully screened by their new banking
regulator.

The final rule takes into account the
period that a credit union has been
federally insured as a credit union in
determining whether it is new or
established.54

The final rule also differs from the
NPR in its definition of a new
institution. Under the NPR, a new
institution would have been defined as
an institution that had not been
chartered as a bank or thrift for at least
seven years as of the last day of any
quarter for which it was being assessed
(subject to the exceptions above).

Several comments (including
comments from trade groups) suggested
that charging the maximum Risk
Category I assessment rate to new
institutions for 7 years was too long and

5371 FR 41910.

54 Again, a Risk Category I institution that has no
CAMELS component ratings shall be assessed at
one basis point above the minimum rate applicable
to Risk Category I institutions until it receives
CAMELS component ratings. If an institution has
less than $10 billion in assets or has at least $10
billion in assets and no long-term debt issuer rating,
once it receives CAMELS component ratings, its
assessment rate will be determined under the
supervisory ratings and financial ratios method.
The assessment rate will be determined by
annualizing, where appropriate, financial ratios
obtained from the reports of condition that have
been filed, until the earlier of the following two
events occurs: (1) The institution files four reports
of condition; or (2) if it has at least $10 billion in
assets, it receives a long-term debt issuer rating.
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favored a shorter period, such as 3 or 5
years (assuming new institutions were
assessed separately). One trade group
argued that, after three years, an
institution’s loan portfolio and its
operations should be seasoned enough
so that the FDIC can assess the risks of
the institution based on financial ratios
and CAMELS ratings as it does for other
institutions. Other arguments for
shortening the period that an institution
is considered new included:

e Higher failure rates for new
institutions occurred in earlier periods,
but not in recent periods, partly because
supervision has been enhanced.

e The banking industry uses three
years as an estimate of banking
maturity; banking supervisors use the
same period when reviewing new bank
applications.

The FDIC’s decision to assess new
institutions separately from established
institutions is based on the difficulty of
assessing new institutions’ risk with the
same risk measures used to assess the
risk of established institutions. New
institutions undergo rapid changes in
the scale and scope of operations for a
period of time after being chartered and
these changes can make new
institutions’ financial condition and
performance measures volatile.
Moreover, new institutions’ loan
portfolios are unseasoned, and their
management is often untested, making it
difficult to assess loan quality through
standard financial performance
measures.

These differences between new and
established institutions’ financial
characteristics could lead to mis-
measurement of risk when new
institutions are evaluated by the same
financial risk measurement model used
to evaluate established institutions’ risk.
More specifically, the FDIC finds that
new institution risk is, in general,
underestimated by the manner in which
supervisory ratings are combined with
financial ratios; however, the degree of
underestimation of risk declines with
bank age.

Under the final rule, all new
institutions in Risk Category I will be
assessed at the same rate and this rate
will be the highest rate charged any
other institution in Risk Category I. The
FDIC finds that the failure rates of
institutions that have been in existence
for less than 5 years are greater than
those of established institutions that
would have historically paid the highest
assessment rate in Risk Category I (the
riskiest Risk Category I established
institutions). Historical failure rates
among institutions that have been in

existence between 5 and 7 years,
however, are somewhat lower than
those of the riskiest Risk Category I
established institutions. For this reason,
for purposes of setting assessment rates,
the final rule defines new institutions as
those institutions that have been in
existence less than 5 years.

Some comments expressed concern
that a combination of factors could
result in inequitable treatment for new
institutions. These factors included the
need to initially charge more than the
base rates, the lack of credits for most
new institutions, and charging the
maximum rate to these institutions. The
FDIC recognizes that during the
transition from the existing system to
the new system, this combination of
factors could significantly increase
assessment rates for new institutions.
Consequently, the final rule delays the
effective date of the provisions
subjecting new Risk Category I
institutions to the maximum Risk
Category I rate until January 1, 2010.

Before 2010, a Risk Category I
institution that has no CAMELS
component ratings shall be assessed at
one basis point above the minimum rate
applicable to Risk Category I institutions
until it receives CAMELS component
ratings. If an institution has less than
$10 billion in assets or has at least $10
billion in assets and no long-term debt
issuer rating, once it receives CAMELS
component ratings, its assessment rate
will be determined under the
supervisory ratings and financial ratios
method. The assessment rate will be
determined by annualizing, where
appropriate, financial ratios obtained
from the reports of condition that have
been filed, until the earlier of the
following two events occurs: (1) The
institution files four reports of
condition; or (2) if it has at least $10
billion in assets, it receives a long-term
debt issuer rating.

Additional Comments

No rule for new institutions. Several
comments (including comments from
trade groups) argued that the FDIC
should assess new institutions as other
institutions are assessed. Arguments for
assessing new institutions as other
institutions are assessed included:

¢ New institutions are scrutinized by
examiners more intently and more
frequently.

e There is an inherent bias against
new institutions in CAMELS ratings.

e (Capital is usually higher in new
institutions.

e Many new institutions are started
by experienced bankers or are spin-offs
of established institutions.

¢ A separate rule for new institutions
will undermine public confidence in
these institutions.

¢ A single rate for new institutions
does not adequately differentiate risk.

e A new institution has no incentive
to reduce its risk because it will not
reduce its assessment rate.

The final rule changes the new
institution period from seven to five
years, but assesses new institutions
separately for the reasons described.
However, the final rule does delay the
effective date of the provisions
governing new institutions for three
years.

An institution that disagrees with the
FDIC’s determination that it is new or
established may request review of the
determination pursuant to 12 CFR
327.4(c).

Mergers. One trade group opposed
treating established institutions that
merge into or consolidate with new
institutions as new on the grounds that
such treatment is unreasonable and
prejudicial to shareholders. Other
comments also took issue, at least
implicitly, with the proposed rule
regarding mergers and consolidations. A
comment from a trade group, however,
stated that the FDIC should judge an
individual institution based on the
specific risk profile that it presents to
the deposit insurance fund:

Generally, a new institution that merges
with, acquires or is acquired by an existing
depository institution will immediately
exhibit certain risk characteristics, such as
market penetration, strength of management,
amount of capital and experience of the
officers and employees of the resulting
institution, that will allow the primary
federal supervisor of the resulting institution
to make a determination whether it most
appropriately should be characterized in
accordance with the risk profile of the new
institution or the established one.

The FDIC has simplified the final rule
in response to comments. The final rule
allows the FDIC to review the surviving
or resulting institution in a merger or
consolidation involving both a new and
an established institution to determine
whether the surviving or resulting
institution is new or established based
on the criteria previously discussed
without, in general, requiring that the
institution file a request for review.

VIII. Assessment Rates

A. Rate Schedules
Beginning on January 1, 2007,

assessment rates will be as shown in the
following table:
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Risk Category

I *
Il 1l \Y
Minimum | Maximum
Annual Rates (in basis POINTS) ......ueiiiiiieiiiiee e ciee e e e e e e e e s e e e s nee e e ssnaeeenneeesneeeeans 5 7 10 28 43
* Rates for institutions that do not pay the minimum or maximum rate will vary between these rates.
All institutions in any one risk For all institutions in Risk Category I, The final rule also adopts the base
category, other than Risk Category I, will annual assessment rates will range schedule of rates proposed in the
be charged the same assessment rate. between 5 and 7 basis points. NPR: 55
Risk Category
| *
Il 1l v
Minimum | Maximum
Annual Rates (in DasiS POINES) .....ccveiiiiriiiiiieiere e 2 4 7 25 40

* Rates for institutions that do not pay the minimum or maximum rate will vary between these rates.

The assessment rates that take effect
January 1, 2007, will be uniformly 3
basis points higher than the base rate
schedule. Under the present assessment
system, the Board has adopted a base
assessment schedule where it can
uniformly adjust rates up to a maximum
of five basis points higher or lower than
the base rate schedule without the
necessity of further notice-and-comment
rulemaking, provided that any single
adjustment cannot move rates more than
five basis points.56 In the NPR, the
Board indicated its intention to retain
the ability to adjust rates up to five basis
points without seeking further public

55 With respect to the base schedule of rates, the
NPR contains the FDIC’s analysis of the statutory
factors that must be considered whenever the
FDIC’s Board of Directors sets rates. These factors
include: (1) estimated fund operating expenses; (2)
estimated fund case resolution expenses and
income; (3) the projected effects of assessments on
institution capital and earnings; (4) the risk factors

comment. Upon considering the
comments received on this issue
(discussed below), the Board has
decided to retain this feature, but limit
its ability to adjust rates without seeking
further public comment to three basis
points. Hence, the final rule allows the
Board to adjust rates uniformly up to a
maximum of three basis points higher or
lower than the base rates without the
necessity of further notice-and-comment
rulemaking, provided that any single
adjustment from one quarter to the next
cannot move rates more than three basis
points.57 In the event that the Board
uniformly adjusts rates, rates calculated

and other factors taken into account pursuant to 12
U.S.C §1817(b)(1) under the risk-based assessment
system, including the requirement under 12 U.S.C
§1817(b)(1)(A) to maintain a risk-based system; and
(5) any other factors the Board of Directors may
determine to be appropriate. 12 U.S.C.
1817(b)(1)(C).

for institutions in Risk Category I in
reference to the base assessment rates
will be uniformly adjusted by the same
amount. Once set by the Board,
assessment rates will remain in effect
until changed.

Table 3 shows projected reserve ratios
assuming different average annual
growth rates for insured deposits if the
actual rate schedule (as opposed to base
rate schedule) adopted in this rule
remains in effect through the year in
which the reserve ratio first reaches or
exceeds the designated reserve ratio
(DRR) of 1.25 percent.>8

56In addition, no assessment rate may be
negative. See 12 CFR 327.9.

57 And provided, again, that no assessment rate
may be negative.

58 The FDIC is contemporaneously adopting a
DRR of 1.25 percent. See final rule on the
Designated Reserve Ratio, to be published
elsewhere in this issue of the Federal Register.
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Table 3

Projected Reserve Ratios Assuming Different Growth Rates in Insured Deposits
Under the Rate Schedule Adopted in this Rule

Insured Deposit Growth Rate
Period 3% 4% 5% 6% 7% 8%
2007 1.22% 1.21% 1.20% 1.19% 1.17% 1.16%
2008 1.27% 1.24% 1.22% 1.20% 1.18% 1.16%
2009 1.31% 1.28% 1.25% 1.22% 1.19%
2010 1.26% 1.22%
2011 1.25%

(1) The year-end 2006 reserve ratio is estimated to be 1.21 percent.

(2) Projections of the components of fund balance growth that result in the reserve ratios
shown in this table are provided below.

In summary, the Board bases its
decision to adopt this rate schedule on
the following:

e The Reform Act gives the Board
flexibility to achieve the DRR within a
time frame that it believes appropriate,
rather than treat the DRR as a “hard”
annual target. In the Board’s view,
reaching the DRR within the third year
of the new assessment system would be
a reasonable goal, which this rate
schedule would facilitate, given the
FDIC’s assumptions regarding insured
deposit growth.

¢ An objective of the Reform Act is to
allow the fund to increase under
favorable conditions so that it can
decline under adverse conditions
without sharp increases in assessments.
The outlook for economic conditions
affecting banks remains generally
favorable, industry conditions remain
strong, and projected reserve ratios
under the rate schedule assume very
low insurance losses.

¢ During the next few years, the rate
schedule is likely to prevent the reserve
ratio from declining below the 1.15
percent statutory lower bound for the
DRR and unlikely to raise the reserve
ratio above the 1.35 percent threshold

59 Section 2104 of the Reform Act (to be codified
at 12 U.S.C. 1817(b)(2)(B)). The risk factors referred
to in factor (iv) include:

(i) the probability that the Deposit Insurance
Fund will incur a loss with respect to the
institution, taking into consideration the risks
attributable to—

that could trigger the payment of
dividends.

o [t is reasonable to plan for future
annual insured deposit growth in the 4-
to-6 percent range, down from higher
rates observed last year and estimated
for this year. Reaching the DRR within
three years under this rate schedule
assumes that insured deposit growth
will be in this range.

o Assessment credits authorized
under the Reform Act will limit
assessment revenue in the near term.

¢ Implementation of the rate schedule
is unlikely to have a materially adverse
effect on the earnings and capital of
insured institutions.

B. Factors Supporting the Rate Schedule

As required by statute, the FDIC’s
Board of Directors considered the
following factors in setting rates:

(i) The estimated operating expenses
of the Deposit Insurance Fund.

(ii) The estimated case resolution
expenses and income of the Deposit
Insurance Fund.

(iii) The projected effects of the
payment of assessments on the capital
and earnings of insured depository
institutions.

(I) different categories and concentrations of

assets;

(IT) different categories and concentrations of
liabilities, both insured and uninsured, contingent
and noncontingent; and

(iv) The risk factors and other factors
taken into account pursuant to 12 U.S.C
section 1817(b)(1) under the risk-based
assessment system, including the
requirement under 12 U.S.C section
1817(b)(1)(A) to maintain a risk-based
system.

(v) Other factors that the Board of
Directors determined to be
appropriate.59

These factors, including those
determined by the Board to be
appropriate, are discussed in more
detail below.

1. Projected Changes to the Fund
Balance From Case Resolution
Expenses, Operating Expenses,
Investment Contributions, and Risk-
Based Assessments

Table 4 shows projected changes to
the fund balance over the next two years
under the rate schedule adopted in this
rule. Future changes to the fund balance
depend, in turn, on projections and
assumptions for insurance losses (case
resolution expenses), operating
expenses, assessment revenue, and
investment contributions. These
components of fund balance changes are
discussed below.

(I11) any other factors the Corporation determines
are relevant to assessing such probability;

(ii) the likely amount of any such loss; and

(iii) the revenue needs of the Deposit Insurance
Fund. 12 U.S.C. 1817(b)(1)(C).
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Table 4

Changes to the Fund Balance* under the Adopted Rate Schedule, 2007-2008

($ in millions)**

Net
Beginning Fund| Assessment Investment Loss Operating Ending Fund
Period Balance Revenue Income Provisions Expenses Balance
2007 50,293 617 2,278 71 1,000 52,117
2008 52,117 2,561 2,361 74 1,000 55,965

* The beginning fund balance for 2007 is estimated from the most recent actual fund balance and
expected revenue, expenses, and loss provisions through the end of 2006.

** Revenue and loss projections in this table and Table 5 assume that domestic deposits (the assessment
base) increase slightly faster than a projected insured deposit growth rate of 5 percent. Alternative
deposit growth assumptions would result in relatively small changes in projected fund balances.

a. Insurance losses and operating
expenses. The rate schedule adopted
assumes a continuing trend of very few
bank failures and very low insurance
losses. Reserve ratio projections based
on the rate schedule assume that annual
insurance loss provisions beginning in
2007 equal one thousandth of one
percent of industry aggregate domestic
deposits. This is less than one quarter of
the average annual rate over the last 10
years—also a time of few failures and
modest insurance losses. Loss
provisions in 2007 are projected at $71
million, and rise slightly in proportion
to domestic deposit growth.60

Banks in general appear to be well
positioned to withstand considerable
financial stress from unlikely economic
shocks.61 Nonetheless, the possibility
remains that insurance losses may be
higher than anticipated. Higher losses,
in turn, would reduce the likelihood of
raising the reserve ratio to the DRR
within three years under the rate
schedule adopted in this rule. Future
assessment rate setting under such
conditions would have to weigh several

60 The projection for 2007 is very close to the
result obtained from the statistical method that has
been used to develop estimates of losses to support
past semiannual assessment rate schedules. This
method estimates likely ranges of insurance losses
based on projected changes in the estimated
liability for anticipated failures (contingent loss
reserve) through December 31, 2007.

61 Two-year stress event simulations were run
based on data through June 30, 2006, affecting

factors, including the desirability of
avoiding sharp increases in assessments
at a time of industry stress and the need
to maintain the fund within the range
authorized by the Reform Act.

In Table 3, the reserve ratio
projections based on the rate schedule
adopted also assume that annual
operating expenses remain flat over the
next few years, at approximately $1
billion.62

b. Investment contributions. As
shown in Table 4 above, projections of
fund balances assume that annual
investment contributions beginning in
2007 amount to slightly over 4.5 percent
of the fund balance. Investment
contributions equal interest income plus
(minus) unrealized gains (losses) on
available-for-sale securities. The
investment yield used in the projections
assumes a continuation of recent
investment return experience.

The use of expert forecasts for interest
rates next year, as detailed in the Blue
Chip Financial Forecasts, would yield
similar projections for 2007 investment
contributions. Since May of this year,

institutions specializing in residential mortgages,
subprime loans, commercial real estate mortgages,
commercial and industrial loans, and consumer
loans. The results of each simulation, which were
derived from historical stress events, demonstrate
that banks are well positioned to withstand a
significant degree of financial adversity. In no case
did the stress simulation results raise significant
concerns for the insurance fund. However, the
effects were not evaluated beyond a two-year
horizon. Also, the historical experiences underlying

short-term Treasury yields have
increased slightly as the Federal Reserve
raised the target for the federal funds
rate to 5.25 percent. Long-term Treasury
yields declined by over 35 basis points
over the same period, resulting in a
modestly inverted yield curve since late
July. Low longer-term interest rates
reflect historically low and stable long-
term inflationary expectations,
heightened global demand for low-risk,
long-term assets and, potentially,
expectations of slower economic growth
ahead. The economy is forecast to grow
below its long-run average level for the
remainder of 2006, and the futures
market places little chance of any
further federal funds rate increases.
Many economic forecasters expect long-
term interest rates and the yield curve
to remain steady through 2007.

c. Risk-based assessment revenue and
assessment credits. Table 5 below
shows projected gross assessment
revenue, assessment credit use, and net
assessment revenue for 2007-2008
under the rate schedule adopted in this
rule.

the stress scenarios may be less applicable in the
future, so conclusions drawn from the stress
analyses should be treated with some degree of
caution.

62 Alternatively, if operating expenses increased
by 5 percent per year after 2007, the reserve ratio
would still be projected to reach the 1.25 percent
DRR during, or by year-end, 2009, assuming that
insured deposit growth averages between 4 and 6
percent annually.
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Table 5

Assessment Revenue and Assessment Credit Use in 2007-2008
Under the Rate Schedule Adopted in this Rule

($ in millions)

Gross Effective
Period “Revenue | Credits Used| Net Revenue| Rate (bp)
2007 3,777 3,160 617 0.9
2008 3,978 1,417 2,561 34

Projected gross assessment revenue is
derived by assigning each insured
institution to a Risk Category, and
assigning each institution in Risk
Category I to the minimum rate,

the most recently available supervisory
and debt issuer ratings, and June 30,
2006, financial data. Table 6 shows the
distribution of institutions and
assessment bases among the Risk

maximum rate, or rate in between, using Categories using the most recently

Table 6

available data.63 For purposes of
assessment revenue projections, the
distribution of assessable deposits
among Risk Categories (and within Risk
Category I) is assumed to remain
constant.

Distribution of Institutions and Domestic Deposits Among Risk Categories

($ in millions)*

Percent of Total

Number of | Percent of Total Domestic Domestic

Risk Category Institutions Institutions Deposits Deposits
I -- Minimum 3,605 41% 4,018,374 62%
I -- Middle 4,300 49% 2,186,515 34%
I -- Maximum 413 5% 129,290 2%
I 416 5% 105,684 2%
11 53 1% 4,312 0%
v 2 0% 202 0%

*Estimates are based on most recent supervisory and debt issuer ratings, and June 30, 2006, financial

data.

Assessment revenue projections
reflect the use of assessment credits
authorized under the Reform Act and
distributed in accordance with the
recent final rule adopted for assessment
credits.64 In 2007, most institutions that
have credits will apply them to offset
either their entire assessment or an
amount equal to their total credit,
whichever is less. Therefore, as

63 The table actually reflects domestic deposits
rather than assessment bases. However, pursuant to
a final rule adopted simultaneously with this final
rule, beginning in 2007 the assessment base will
equal domestic deposits with minor adjustments.

indicated in Table 5 above, the effective
rate applicable to the industry next year
under this rate schedule is projected to
be only 0.9 basis points. The effective
rate is projected to rise to 3.4 basis
points in 2008 as some institutions
exhaust their credits.®°

The final rule eliminates the standard amounts
deducted from domestic deposits for float. See Final
Rule on Operational Changes to Assessments, to be
published elsewhere in this issue of the Federal
Register.

2. Projected Insured Deposits

Chart 2 shows levels of insured
deposits and corresponding four-quarter
growth rates since 1990, including
forecasts through 2007. Over the 1990—
2005 period, annual growth rates in
insured deposits ranged between —2.8
percent and 7.4 percent. After three
consecutive annual declines in insured

6471 FR 61374 (October 18, 2006).

651n 2008, 2009 and 2010, credit use will be
capped at 90 percent of an institution’s assessment,
as required by the Reform Act and implementing
regulations.
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deposits—from year-end 1991 to year-
end 1994—annual growth in insured
deposits picked up in the mid-1990s
and reached 6.5 percent in 2000.
Improved stock market conditions and
historically low short-term interest rates
helped reduce growth to 2.0 percent in
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2003. However, insured deposit growth
then climbed to 4.9 percent in 2004 and
7.4 percent in 2005. The high growth in
insured deposits may have resulted
partly from an increase in short-term
interest rates, triggered by a tightening
in monetary policy by the Federal

Chart 2

Reserve. An increase in short-term
interest rates relative to long-term rates
makes short-term investment
instruments, such as bank deposits,
more attractive to investors.
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Based on the results of a statistical
forecast model, insured deposits are
predicted to increase by 6.6 percent in
2006 and 5.0 percent in 2007.66 The
projected growth rate in 2007 is
approximately the same as the average
annual growth rate for the five years
ending in 2005.67

Beyond 2007, while not relying on a
statistical forecast model, the FDIC
believes that it is reasonable to plan for
average annual insured deposit growth
in the 4 percent-to-6 percent range.
Table 3 shows that, with an average

annual growth rate between 4 percent
and 6 percent beginning next year,
implementation of a rate schedule 3
basis points above the base rate
schedule has a reasonable chance of
raising the reserve ratio to the 1.25
percent DRR in the third year (2009) of
the new assessment system. That table
also indicates that average annual
growth of 7 percent or higher would
make it unlikely to achieve a reserve
ratio of 1.25 percent within three years.
Yet, while insured deposits rose by

Table 7

more than 7 percent in 2005, the
historical data suggest that it is very
unlikely that insured deposits will
increase at an average annual rate as
high as 7 percent for three consecutive
years.68

3. Projected Reserve Ratios

Assuming insured deposit growth of 5
percent per year beginning in 2007,
projections for year-end 2006 and the
first three years under the new rate
schedule are as follows: 69

Projected Fund Balances, Insured Deposits, and Reserve Ratios

($ in millions)

Ending Fund | Ending Insured | Ending Reserve

Period Balance Deposits Ratio
2006 50,293 4,148,918 1.21%
2007 52,117 4,356,364 1.20%
2008 55,965 4,574,182 1.22%
2009 61,477 4,802,891 1.28%

The table indicates that the reserve
ratio is expected to decline slightly next
year as the use of assessment credits
prevents the fund balance from rising in
pace with insured deposits. However,
with two-thirds of credits drawn down
by the end of 2007, assessment revenue
should accelerate in 2008 and help the
fund meet the DRR during 2009.

4. Effect of the Rate Schedule on Capital
and Earnings of Insured Institutions

Appendix 3 contains an analysis of
the projected effects of the payment of
assessments under the actual (as
opposed to base) rate schedule adopted
in this rule on the capital and earnings
of insured depository institutions. In
sum, the actual rate schedule is not

66 Specifically, the statistical forecast model
explains growth in insured deposits as dependent
on current and last quarter growth in domestic
deposits (both insured and uninsured) as well as on
last quarter’s growth in insured deposits. The 95
percent confidence interval for the 2006 growth rate
is +/— 2.6 percent. The range of uncertainty grows
beyond 2006 as the forecast horizon lengthens. An
alternative forecasting model, which also uses
lagged growth in the federal funds rate to explain
domestic deposits, resulted in a slightly lower 2007
insured deposit growth rate (4.7 percent).

67 The forecast does not explicitly account for the
effect of the Reform Act provision raising the
insurance coverage limit on retirement accounts
from $100,000 to $250,000. The increase in

expected to impair the capital or
earnings of insured institutions
materially.

5. Other Factors Supporting the Rate
Schedule

As permitted by law, the FDIC Board
considered other factors in establishing
the rate schedule adopted in this rule:

a. Flexibility to manage the reserve
ratio within a range. While the Reform
Act requires the FDIC Board to set a
DRR annually, there is no longer a
requirement for the reserve ratio to meet
the DRR within a particular time frame.
The DRR is no longer a statutory ‘“‘hard”
target. The Board may choose a time
period that it believes appropriate to
bring the reserve ratio in line with the

coverage became effective on April 1, 2006. There
is considerable uncertainty about the provision’s
effect on aggregate estimated insured deposits and
the reserve ratio. Regulatory reporting changes that
will help capture the magnitude of any increase in
estimated insured deposits took effect in the second
quarter of 2006 for Call Report filers and are
scheduled to take effect in the fourth quarter of
2006 for TFR filers. Based on the very limited
information currently available, staff anticipates
that the retirement account coverage limit increase
may reduce the reserve ratio by between one-half
and one basis point.

68 Rolling 12-quarter growth rates in insured
deposits were calculated beginning with the March
1995 to March 1998 period and ending with the

DRR and, subject to the range
established in the Reform Act, decide
how much variation from the DRR
would be acceptable.7?

As of June 30, 2006, the reserve ratio
stood at 1.23 percent, and is expected to
decline to 1.21 percent by year-end.
Returning the fund to the DRR within a
12-month period, as had been required
when the DRR was treated as a “hard”
target, would require charging a
minimum rate of 10.5 basis points
(assuming insured deposit growth of 5
percent next year, as well as low losses
and flat operating expenses). The FDIC
does not believe that this steep an
increase is advisable or consistent with
the Reform Act’s objective of providing
for greater premium stability. Therefore,

June 2003 to June 2006 period. The mean 12-quarter
growth rate over this period was 3.8 percent
(annualized), and the largest reported 12-quarter
growth rate was 5.7 percent.

69 These projections also assume that domestic
deposits (the assessment base) increase by 5.6
percent in 2007, 5.3 percent in 2008, and 5.2
percent in 2009.

70 The Reform Act requires the FDIC to establish
the DRR within a range of 1.15 percent to 1.50
percent of estimated insured deposits. The Board
must establish a restoration plan when the reserve
ratio falls below 1.15 percent. The FDIC must also
pay dividends when the reserve ratio exceeds 1.35
percent, unless the Board elects to suspend them.
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the FDIC is using the flexibility
provided in the Reform Act to raise the
reserve ratio more gradually and permit
a less steep increase in assessment rates.

b. Increasing the fund when
conditions are favorable. An objective of
the Reform Act is to allow the fund to
increase under favorable conditions so
that it can decline under adverse
conditions without sharp increases in
assessments. The outlook for economic
conditions affecting banks remains
favorable. There have been no failures
in over two years. Banking industry
profits have continued to set records
and capital remains strong. Loan
performance has been solid and charge-
offs are at, or near, 15-year lows. There
is little evidence of material adverse

conditions currently impairing industry
performance.

Nonetheless, it is difficult to predict
how long such favorable conditions will
last. Areas of concern already visible
include the compression in net interest
margins, weakening housing markets,
and the uncertainty over energy prices,
among other risks. In the FDIC’s view,
it would be prudent not to stretch out
too long the time to raise the fund to the
1.25 percent DRR and risk encountering
a worsening of industry conditions
before the fund is at the desired level.

c. Ensuring that the fund stays within
the range established by Congress. As
Table 3 shows, the rate schedule
adopted in this rule is unlikely to cause
the reserve ratio to decline below the

Table 8

1.15 percent lower bound for the range,
even in the unlikely event that insured
deposit growth averages as much as 8
percent over the next few years.
Furthermore, the FDIC Board can act to
adjust rates when the reserve ratio
achieves the DRR to prevent the fund
from growing too large and triggering
the requirement to pay dividends.

On the other hand, if the FDIC Board
sets rates equal to the base rate
schedule, Table 8 below shows that it
would be highly unlikely for the fund to
reach the 1.25 percent DRR within five
years. Furthermore, there would be a
significantly greater chance that insured
deposit growth would push the fund
below the 1.15 percent lower bound.

Projected Reserve Ratios Assuming Assessment Rates are

Set at the Base Rate Schedule*

Insured Deposit Growth Rate
Period 3% 4% 5% 6% 7% 8%
2007 1.21% 1.20% 1.19% 1.18% 1.17% 1.15%
2008 1.21% 1.19% 1.17% 1.15% 1.13% 1.11%
2009 1.22% 1.19% 1.16% 1.13% 1.10% 1.07%
2010 1.24% 1.20% 1.16% 1.12% 1.08% 1.04%
2011 1.27% 1.22% 1.16% 1.12% 1.07% 1.02%

*Note: Assumes the same assumptions for losses, operating expenses, and investment
income as the projections based on the rate schedule adopted.

Comments

Overall base rates: Some comments
(including a comment from a trade
group) noted that the base rates for Risk
Categories II, IIT and IV were not
sufficiently high multiples of the
average Risk Category I base rate, given
the historical costs to the FDIC from
failures of institutions in these
categories. Thus, ‘“under the Proposal, a
substantial subsidization will remain of
the riskier institutions by the safer
ones.”

The NPR itself notes that, at least with
respect to Risk Category IV, the base rate
is substantially lower than the historical
analysis would suggest is needed to
recover costs from failures. The lower
rate is intended to decrease the chance
of assessments being so large that they
cause these institutions to fail.

When losses due to fraud are taken
into account by prorating among all risk
categories, the base rates for Categories
II and IIT and for the riskier institutions

in Risk Category I are slightly lower
than the historical analysis would
suggest and the base rates for the less
risky institutions in Risk Category I are
slightly higher than the historical
analysis would suggest.”? However, the
historical analysis can only be a guide
to rates. The base rates also take into
account the FDIC’s estimate of its long-
term revenue needs, including the
requirement to manage the reserve ratio
within a range. In addition, the base
rates for institutions in Risk Category I
are equal to or lower than the base rate
being replaced (four basis points) and
the base rates for Risk Categories II, III
and IV are, with a single exception,
higher than the base rates being
replaced.”2 Thus, the new base rates

71 See Table 1.6 in Appendix 1 to the NPR. 71 FR

41910.

72 The base rate for institutions in the 2B risk
classification was 14 basis points, compared with
a base rate for institutions in Risk Category II of 7
basis points.

substantially reduce the subsidization of
non-Risk Category I institutions by Risk
Category I institutions and also
substantially reduce the subsidization of
higher risk institutions in Risk Category
I by lower risk institutions in that
category. For these reasons, the FDIC is
adopting the proposed base rate
schedule unchanged.

Minimum rate. Several comments
argued in favor of a lower minimum
base rate for institutions in Risk
Category 1. Suggestions for the
minimum base rate included 0, 1 basis
point or less, 1 basis point, and 1.25
basis points. Arguments in favor of a
lower minimum base rate included:

e The FDIC is not likely to set actual
rates below the base rates.

e Institutions in Risk Category I do
not present much, if any, risk.

e The FDIC’s data does not support
charging the least risky institutions 2
basis points.
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e Over certain periods in the past,
average rates for Risk Category I
required to maintain a given reserve
ratio have been lower than 2 basis
points.

¢ 2 basis points would unfairly
penalize those institutions that could
qualify for an assessment of less than 2
basis points under the proposed small
institution method.

¢ The base rates do not take into
account loss given default.

As discussed earlier, the historical
analysis of costs attributable to each risk
category can only be a guide to rates.
The base rates take into account the
FDIC’s estimate of its long-term revenue
needs. Moreover, the base rates do not
in any sense represent a floor below
which rates cannot be set. If these rates
prove to generate too much revenue
over time, the FDIC’s Board can reduce
actual rates.

That some institutions appear to
qualify for an assessment of less than 2
basis points using the method that
combines supervisory ratings with
financial ratios is largely an artifact of
the statistical method used to estimate
an institution’s probability of
downgrade. Had the FDIC employed the
more commonly used logit model rather
than an ordinary least squares (OLS)
model, this artifact would have nearly
disappeared.?3

The issue of loss given default is
discussed in a subsequent section
XI1(C)).

Rate adjustments. Several comments
(including comments from trade groups)
opposed allowing the FDIC to adjust
rates from the base rate schedule
without further notice-and-comment
rulemaking; one suggested that the FDIC
be allowed to increase rates above the
base rate schedule a maximum of 2 basis
points without further notice-and-
comment rulemaking. Arguments in
support of requiring further notice-and-
comment rulemaking included:

e The FDIC is no longer required to
raise rates when the reserve ratio falls
below the designated reserve ratio;
therefore, the FDIC no longer needs to
be able to raise rates quickly and
drastically.

e If the FDIC must raise rates quickly,
it can do so on an expedited basis or on
an emergency basis, subject to
subsequent notice and comment.

73 The FDIC chose to use an OLS model for two
primary reasons. The two models, logit and OLS,
produced very similar risk rankings and the OLS
model allowed institutions to easily calculate their
potential base assessment rate for given changes in
their financial ratios and CAMELS component
ratings.

¢ Notice-and-comment rulemaking
will allow banks time to plan for higher
rates.

Arguments in support of allowing the
FDIC to increase rates above the base
rate schedule a maximum of 2 basis
points without further notice-and-
comment rulemaking included:

¢ Given historical longer-term
insured deposit growth rates, an
increase above the base rates of more
than 2 basis points is unnecessary.

e An increase above the base rates of
more than 2 basis points would affect
institutions’ earnings and their ability to
lend in ways that cannot be justified
given the present size of the DIF.

e Limiting the increase in this way
should make assessment rates more
stable from quarter to quarter.

Congress has granted the FDIC broad
authority to establish a risk-based
assessment system. 12 U.S.C. 1817(b)(1).
Maintaining the ability to adjust rates
within limits without notice and
comment rulemaking is consistent with
our well established practice and will
allow the FDIC to act expeditiously to
adjust rates in the face of constantly
changing conditions, subject to the
statutory factors we are required to
consider. The NPR gave institutions
notice that rates may be significantly
higher than the base rates temporarily,
partly because of the ongoing trend of
high insured deposit growth and partly
because the use of one-time credits will
limit assessment revenue. For this
reason, the final rule continues to allow
the FDIC to adjust rates within limits
without further notice-and-comment
rulemaking. However, in light of the
comments, the FDIC has decided to
limit its ability to adjust rates without
further notice-and-comment rulemaking
to three basis points, as discussed
above.

One comment opposed making
uniform increases from the base rate
schedule in determining actual rates
and argued that any increase above the
base rate schedule that was uniform
would not reflect actual risk:

Any basis point “surcharge” should be
risk-weighted, so that an institution with a
lower risk profile would be charged a lower
“surcharge” (e.g., 1 basis point or lower), and
an institution with a higher risk profile
would be charged a higher “surcharge” (e.g.,
5 basis points).

The FDIC believes that this comment
contains a valid point. In the event that
revenue needs increase or decrease
greatly and variations in risk among
institutions suggest non-uniform rate
changes, the FDIC will consider whether
to increase or decrease the range of
assessment rates between risk categories
and within Risk Category I. Any such

change would only be made pursuant to
further rulemaking.

Fraud costs. Two comments argued
that the FDIC had failed to take fraud
costs into account in the NPR. This is
incorrect. Fraud was not excluded from
the data used to develop the risk
differentiation methods. The risk
differentiation methodology was
applied to analyze historical costs
attributable to the risk categories (and to
subsets of Risk Category I). The FDIC
conducted this analysis in two steps. In
the first step, the FDIC excluded fraud
costs because, until fraud is uncovered,
an institution engaged in fraud is
usually not assigned to the correct risk
category. After this step was concluded,
the FDIC then distributed these fraud
costs pro rata among all risk categories
to determine historical costs attributable
to the risk categories (and to subsets of
Risk Category I). The FDIC used these
historical costs to determine and
validate base assessment rates.

Currently, fraud cannot be predicted.
When it does appear, it can cause the
failure of very large institutions.
Keystone Bank, which was a relatively
large bank, failed as the result of
massive fraud. The Bank of Credit and
Commerce International and Barings
Brothers, Inc., were both very large
banks that failed as a result of fraud.
Outside of the banking industry, many
failures have resulted as the result of
fraud.

Actual rates. Many comments dealt
with the actual assessment rates to be
charged, either explicitly or by
implication. Many comments (including
comments from trade groups) suggested
or implied that the FDIC keep
assessment rates low, particularly for
institutions in Risk Category I, and build
the reserve ratio gradually over a period
of years. The reasons cited for keeping
assessment rates low included many of
the reasons for lowering the base rate
schedule for Risk Category I. In
addition, other arguments included:

e The Reform Act eliminates the
requirement that the reserve ratio reach
any particular level within any
particular time period.

e There should be a period of
transition to allow banks to gradually
use up their one-time assessment credits
and adjust to paying premiums again
under the new risk-based assessment
system.

e High rates would be a burden on all
institutions and would particularly and
unnecessarily burden institutions
without one-time credits, harming their
competitive position and discouraging
the formation of new banks.

e Insured deposit growth rates are not
likely to be high over the long term; in
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the past 15 years, there has been no 5-
year period where annual growth rates
much exceeded 5 percent. Given
realistic growth rates of 4 to 5 percent,
charging high rates will quickly increase
the reserve ratio to unnecessarily high
levels.

¢ The banking industry is extremely
healthy because of improved risk
management policies and procedures in
the banking industry, and legislation
that has equipped the federal bank
regulatory agencies with additional
supervisory and enforcement tools and
the increased sophistication of the
supervisory process.

e The risk of failure for Category I
institutions is extremely low, and the
risk of loss to the FDIC is even lower.

e Bank customers, particularly
corporate customers, actually bear the
burden of assessments.

The FDIC has decided on actual rates
based upon the analysis described
earlier. In sum, the FDIC is using the
flexibility afforded under the Reform
Act to raise the reserve ratio more
gradually than if the 1.25 percent DRR
remained a “hard” annual target.
Nonetheless, consistent with the
legislation’s objectives, the FDIC
believes that rates should currently be
set to build up the fund while economic
conditions are generally favorable and
the industry remains strong. Absent
persistent high insured deposit growth,
the FDIC expects that future assessment
rates should be able to decline toward
the base rate schedule once the reserve
ratio reaches the DRR. Rates could be set
below the base rate schedule if insured
deposit growth slows considerably.
Finally, the rates adopted in this rule
(including rates charged new
institutions when the provisions
regarding new institutions become
effective) remain well below rates that
were charged during periods of both
economic and industry stress and are
not expected to have material adverse
effects on established or new
institutions.

IX. Comments on Additional Issues
Rapid Growth Premium

Some trade groups proposed imposing
an additional premium for institutions
(or new institutions) that have rapid
deposit growth to offset dilution of the
reserve ratio. Other trade groups
proposed such a premium for large
institutions that have rapid deposit
growth.

The FDIC has decided against
imposing a specific growth premium,
primarily for two reasons. First,

74 Of course, only growth in insured deposits can
dilute the reserve ratio.

Congress has already considered and
resolved the issue of rapid growth
during the past 10 years, when most
institutions have paid nothing for
deposit insurance, by awarding a one-
time credit to those institutions that
helped build the deposit insurance
funds before 1996. Second, assessments
under the final rule take future growth
into account. An institution’s
assessment equals the product of its
assessment rate times its assessment
base (which, under a final rule adopted
simultaneously with this final rule, will
be identical or nearly identical with its
domestic deposits). Thus, any growth in
domestic deposits will proportionally
increase an institution’s assessment.”4
In addition, in the FDIC’s view, it is
not practicable to define or impose such
a premium. One difficult issue with
defining an appropriate level of growth
as a trigger is that a relatively small
dollar increase in deposits at a small
institution could represent a significant
percentage of growth while a very large
increase in deposits at a large institution
might result in a small increase in the
institution’s percentage of growth.
Additionally, rapid growth alone may or
may not warrant an additional
premium. Finally, it would be very
difficult—and probably impossible—to
specify a rule for triggering a specific
growth premium that could not be
circumvented by some institutions.

Risk Differentiation

Several comments (including
comments from trade groups) asserted
that the FDIC cannot accurately
differentiate risk amongst Category I
institutions (or at least accurately
enough for incremental pricing in small
banks and/or six sub-categories for large
banks) and, therefore, all institutions in
Risk Category I should be charged the
same assessment rate. These comments
argued that subcategories and
incremental pricing introduce
unnecessary complexities. These
comments claim that this additional
complexity creates confusion and
undermines confidence in the
assessment system. One comment added
that looking beyond three years when
analyzing Category I institutions’ risk is
unnecessary, since failing institutions
would still be placed in a higher risk
category well before failure.

The FDIC has found significant
differences in risk among institutions in
Risk Category I. To illustrate these
differences in risk, consider differences
in failure rates between CAMELS 1-
rated and CAMELS 2-rated institutions

that make up Risk Category I. The
historical failure rate for CAMELS 2-
rated institutions is 2.5 times that of
CAMELS 1-rated institutions for both
three-and five-year horizons. Moreover,
for a two-year horizon, CAMELS 2-rated
institutions fail three times more often
than do CAMELS 1-rated institutions.

In the FDIC’s view, while the analysis
that produced the risk differentiation
and pricing methodology underlying the
final rule is complex, its application is
not. Moreover, in general, the simpler a
system is, the less able it is to capture
differences in risk. The statistical
analysis used may be complex, but it
produces meaningful distinctions in
risk.

One commenter also stated that the
proposal makes assessment rates most
risk sensitive for those banks that are
least likely to fail. The FDIC recognizes
that institutions in Risk Category I are
less likely to fail than institutions in
Risk Categories II, Il and IV. These
differences are reflected in assessment
rates. Base assessment rates for Category
IV institutions are 10 to 20 times higher
than rates for the riskiest Category I
institutions.

Calibration

One trade group argued that the
FDIC’s model is not well calibrated to
economic cycles because ‘‘the
percentage of institutions that would
qualify for the floor rate is greater than
the 45 percent for every year since 1992,
except one.” The inference apparently
intended to be drawn from this
argument is that, because the industry is
healthier now than it has been for
almost all years since 1992, the
percentage of institutions that would
qualify for the floor rate should be
greater now than in the past. However,
this argument overlooks two important
points. First, the profitability of the
banking industry in this decade
compared to the 1990s has resulted, in
part, from increased risk. From the mid-
1990s to the present, earnings did not
grow as fast as risk-weighted assets. As
shown in Chart 3 below, the median
ratio of earnings before taxes to risk-
weighted assets has declined steadily
since the early 1990s. The risk
differentiation methods adopted in the
final rule are designed to capture this
increased risk. Second, not all
institutions are prospering as much as
they were in the past. In 2005, the pre-
tax return on assets for institutions with
under $100 million in assets was 1.29
percent, which was less than in any year
between 1992 and 1999.
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Chart 3

Ratio of Median Eamnings before Taxes to Risk-Weighted Assets*
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Loss Given Failure

Several comments (including
comments from trade groups) stated that
the capital measure should include
subordinated debt and stated or implied
that subordinated debt should reduce
assessment rates. For example, one
comment recommended that
institutions with subordinated liabilities
and equity in excess of 25 percent of
assets be placed in the minimum
assessment rate subcategory. Several
comments (including comments from
trade groups) argued that the statutes
governing the risk-based pricing system
require that the FDIC take loss given
default into account when determining
assessments and that the proposed
system fails to do so. This failure, they
argue, makes the system actuarially
unfair.

The FDIC recognizes that the Federal
Deposit Insurance Act requires that the
FDIC take the likely amount of any loss
from failure into account in the
assessment system. The final rule takes
loss given failure (and expected loss
pricing in general) into account in
several ways. For a large institution, the
FDIC will consider loss given failure
(through the loss severity indicators
enumerated in Appendix C) in

1994

T T T T T T T

1996 1998 2000
Year

determining whether to make an
adjustment to an institution’s
assessment rate. The final rule also takes
loss given failure into account in the
historical analysis that informed the
base rate schedule and in each
institution’s assessment base. However,
the FDIC’s ability to take loss given
failure into account in determining the
assessment rate for some institutions,
particularly small institutions, is
somewhat limited for several reasons.?s
First, Call Reports and TFRs do not
provide complete disclosure of several
important determinants of loss given
failure, such as secured liabilities, loan
collateral requirements and the maturity
structure of assets and liabilities.
Second, as the FDIC explained in the

75 Another comment illustrated the loss given
failure problem by noting that the FDIC would
suffer lower losses, all else equal, at an institution
that relied more on non-deposit borrowing relative
to one that relied on deposits. However, the FDIC
would collect lower assessment revenue from an
institution that used non-deposit borrowing,
because only deposits are included in the
assessment base. In addition, the comment assumes
that, between the time the FDIC assesses an
institution and the time it fails, the institution’s
liability structure will not change. As discussed
later in the text, this is usually not the case. As an
institution approaches failure, insured deposit
liabilities and secured liabilities tend to become a
larger percentage of an institution’s liabilities.

2002

2004  2006*

NPR, at present it is not always clear
which assumptions regarding loss given
failure are most appropriate.”®

Thus, as the NPR noted, the FDIC is
using an alternative to expected loss
pricing to differentiate risk and set
assessment rates. The FDIC hopes to
refine its treatment of loss given failure
(and expected loss pricing) in the future.
As part of any refinement, the FDIC
plans to consider whether, for example,
to factor the composition of liabilities
into loss given failure.

One comment also argued that the
proposed risk differentiation and
pricing system is unfair because
institutions are assessed on deposits
that are not insured, which “results in
institutions with larger-than-average
uninsured deposits (as a fraction of total
deposits) subsidizing other
institutions.” This argument is
inconsistent with studies that show that,
as an institution approaches failure,
uninsured deposits tend to be replaced
by insured deposits and secured
liabilities, which increases the FDIC’s

76 Rosalind L. Bennett, ‘“Evaluating the Adequacy
of the Deposit Insurance Fund: A Credit-Risk
Modeling Approach,” FDIC Working Paper Series
2001-02.
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loss given failure.”” Restricting the

assessment base in this manner would
reduce the assessment system’s ability
to take into account loss given failure.

Guidance on Disclosure

Some comments expressed concern
over potential disclosure of an
institution’s assessment rate or amount,
and changes to that rate or amount,
through which third parties could
determine an institution’s confidential
CAMELS component ratings. Concern
also was expressed that disclosure of an
institution’s assessment rate or amount
could create funding problems for an
institution. Finally, the question was
raised whether an institution can
disclose its assessment rate because an
element of that rate is examination
ratings.

Assessment rates remain confidential
and cannot be disclosed directly, except
to the extent required by law. However,
the proposed assessment system, similar
to the current system, is based in part
on publicly available information. Even
under the current system, it is possible
to estimate an institution’s composite
CAMELS rating using publicly available
information. Under the proposed system
it may be possible to estimate
component or composite ratings or
assessment rates. The additional
information that could be determined
under the new assessment system
should not materially affect an
institution’s funding costs compared to
the current system.

X. Regulatory Analysis and Procedure

A. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999),
requires the federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The FDIC invited comments on
how to make this proposal easier to
understand, but received none.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires that each federal agency either
certify that a proposed rule would not,
if adopted in final form, have a
significant economic impact on a
substantial number of small entities or

77 See, e.g., Lawrence G. Goldberg and Sylvia
Hudgins, ‘“Response of Uninsured Depositors to
Impending S&L Failures: Evidence of Depositor
Discipline,” Quarterly Review of Economics and
Finance 36, no. 3 (1996), 311-325; Andrew
Davenport and Kathleen McDill, “The Depositor
behind the Discipline: A Micro-Level Case Study of
Hamilton Bank,” Journal of Financial Services
Research 30: 93—109 (2006).

prepare an initial regulatory flexibility
analysis of the proposal and publish the
analysis for comment. See 5 U.S.C. 603,
604, 605. Certain types of rules, such as
rules of particular applicability relating
to rates or corporate or financial
structures, or practices relating to such
rates or structures, are expressly
excluded from the definition of “rule”
for purposes of the RFA. 5 U.S.C. 601.
The final rule governs assessments and
sets the rates imposed on insured
depository institutions for deposit
insurance. Consequently, no regulatory
flexibility analysis is required.
Nonetheless, the FDIC voluntarily
undertook a regulatory flexibility
analysis to aid the public in
commenting upon the small business
impact of its proposed rule. The initial
regulatory flexibility analysis was
published in the Federal Register (71
FR 60674) on October 16, 2006. Public
comment was invited and the comment
period closed on October 26, 2006. The
FDIC received no comments on the
Initial Regulatory Flexibility Act
analysis.

In its analysis, the FDIC used data as
of December 31, 2005, and calculated
the total assessments that would be
collected under the base rate schedule
in the final rule. The economic impact
on each small institution for RFA
purposes (i.e., institutions with assets of
$165 million or less) was then
calculated as the difference in annual
assessments under the base rate
schedule compared to the prior rule as
a percentage of the institution’s annual
revenue and annual profits, assuming
the same total assessments collected by
the FDIC from the banking industry.

Based on the December 2005 data,
under the final base rate schedule, for
more than 99 percent of small
institutions (as defined for RFA
purposes), the change in the assessment
system would result in assessment
changes (up or down) totaling one
percent or less of annual revenue.”8 Of
the total of 5,362 small institutions for
RFA purposes, just 10 would have
experienced an increase or decrease
equal to 2 percent or greater of their
total revenue. These figures do not
reflect a significant economic impact on
revenues for a substantial number of
small insured institutions.

The FDIC performed a similar
analysis to determine the impact on
profits for small (again, as defined for
RFA purposes) institutions. Based on
December 2005 data, under the final
base rate schedule, 85 percent of the

78 For about half of the small institutions
analyzed, the change reflected an assessment
decrease and a revenue increase.

small institutions (as defined for RFA
purposes) with reported profits would
have experienced an increase or
decrease in their annual profits of one
percent or less.79-8! The data indicate
that, out of those small institutions, as
defined for RFA purposes, with reported
profits, just 4 percent would have
experienced an increase or decrease in
their total profits of 3 percent or greater.
Again, these figures do not reflect a
significant economic impact on profits
for a substantial number of small (as
defined for RFA purposes) insured
institutions.

The FDIC analyzed the effect of the
proposal on these institutions that
showed no profit or loss by determining
the annual assessment change (either an
increase or a decrease) that would
result. The analysis showed that 56
percent (224) of the 399 small insured
institutions in this category would have
experienced a change (increase or
decrease) in annual assessments of
$5,000 or less. Of the remainder, 3
percent (12) would have experienced
assessment changes (increases or
decreases) of $20,000 or more.

The final rule makes only minor
modifications to the way assessment
rates are calculated for small
institutions (although the final rule does
set assessment rates higher than the base
rates). Again assuming that the same
assessment revenue would be collected
under the old system as under the final
rule, these modifications have a
minimal effect on almost all small
institutions. The effect of the final rule
on a small institution’s annualized
profit and revenue as of June 30, 2006
is nearly identical to the effect shown
under the proposal.

The final rule does not directly
impose any ‘“‘reporting” or
“recordkeeping” requirements within
the meaning of the Paperwork
Reduction Act. The compliance
requirements for the final rule do not
exceed existing compliance
requirements for the present system of
FDIC deposit insurance assessments,
which, in any event, are governed by
separate regulations. The FDIC is
unaware of any duplicative, overlapping
or conflicting Federal rules.
Accordingly, the FDIC certifies that the
final rule will not have a significant
economic impact on a substantial
number of small institutions for
purposes of the RFA.

79-81 For about half of the small institutions
analyzed, the change reflected an assessment
decrease and a profit increase.
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C. Paperwork Reduction Act

No collections of information
pursuant to the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.) are
contained in the final rule.

D. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Public Law 105-277, 112 Stat.
2681).

E. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule is not
a “major rule” within the meaning of
the relevant sections of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
801 et seq.). As required by SBREFA,
the FDIC will file the appropriate
reports with Congress and the
Government Accountability Office so
that the final rule may be reviewed.

List of Subjects in 12 CFR Part 327

Bank deposit insurance, Banks,
banking, Savings associations.

m For the reasons set forth in the
preamble, the FDIC hereby amends
chapter III of title 12 of the Code of
Federal Regulations as follows:

PART 327—ASSESSMENTS

m 1. The authority citation for part 327
continues to read as follows:

Authority: 12 U.S.C. 1441, 1813, 1815,
1817-1819, 1821; Sec. 2101-2109, Pub. L.
109-171, 120 Stat. 9-21, and Sec. 3, Pub. L.
109-173, 119 Stat. 3605.

m 2. Revise §§327.9 and 327.10 of
Subpart A to read as follows:

§327.9 Assessment risk categories and
pricing methods.

(a) Risk Categories. Each insured
depository institution shall be assigned
to one of the following four Risk
Categories based upon the institution’s
capital evaluation and supervisory
evaluation as defined in this section.

(1) Risk Category I. All institutions in
Supervisory Group A that are Well
Capitalized;

(2) Risk Category II. All institutions in
Supervisory Group A that are
Adequately Capitalized, and all

institutions in Supervisory Group B that
are either Well Capitalized or
Adequately Capitalized;

(3) Risk Category III. All institutions
in Supervisory Groups A and B that are
Undercapitalized, and all institutions in
Supervisory Group C that are Well
Capitalized or Adequately Capitalized;
and

(4) Risk Category IV. All institutions
in Supervisory Group C that are
Undercapitalized.

(b) Capital evaluations. An institution
will receive one of the following three
capital evaluations on the basis of data
reported in the institution’s
Consolidated Reports of Condition and
Income, Report of Assets and Liabilities
of U.S. Branches and Agencies of
Foreign Banks, or Thrift Financial
Report dated as of March 31 for the
assessment period beginning the
preceding January 1; dated as of June 30
for the assessment period beginning the
preceding April 1; dated as of
September 30 for the assessment period
beginning the preceding July 1; and
dated as of December 31 for the
assessment period beginning the
preceding October 1.

(1) Well Capitalized. (i) Except as
provided in paragraph (b)(1)(ii) of this
section, a Well Capitalized institution is
one that satisfies each of the following
capital ratio standards: Total risk-based
ratio, 10.0 percent or greater; Tier 1 risk-
based ratio, 6.0 percent or greater; and
Tier 1 leverage ratio, 5.0 percent or
greater.

(ii) For purposes of this section, an
insured branch of a foreign bank will be
deemed to be Well Capitalized if the
insured branch:

(A) Maintains the pledge of assets
required under § 347.209 of this chapter;
and

(B) Maintains the eligible assets
prescribed under § 347.210 of this
chapter at 108 percent or more of the
average book value of the insured
branch’s third-party liabilities for the
quarter ending on the report date
specified in paragraph (b) of this
section.

(2) Adequately Capitalized. (i) Except
as provided in paragraph (b)(2)(ii) of
this section, an Adequately Capitalized
institution is one that does not satisfy
the standards of Well Capitalized under
this paragraph but satisfies each of the
following capital ratio standards: Total
risk-based ratio, 8.0 percent or greater;
Tier 1 risk-based ratio, 4.0 percent or
greater; and Tier 1 leverage ratio, 4.0
percent or greater.

(ii) For purposes of this section, an
insured branch of a foreign bank will be
deemed to be Adequately Capitalized if
the insured branch:

(A) Maintains the pledge of assets
required under § 347.209 of this chapter;
and

(B) Maintains the eligible assets
prescribed under § 347.210 of this
chapter at 106 percent or more of the
average book value of the insured
branch’s third-party liabilities for the
quarter ending on the report date
specified in paragraph (b) of this
section; and

(C) Does not meet the definition of a
Well Capitalized insured branch of a
foreign bank.

(3) Undercapitalized. An
undercapitalized institution is one that
does not qualify as either Well
Capitalized or Adequately Capitalized
under paragraphs (b)(1) and (b)(2) of this
section.

(c) Supervisory evaluations. Each
institution will be assigned to one of
three Supervisory Groups based on the
Corporation’s consideration of
supervisory evaluations provided by the
institution’s primary federal regulator.
The supervisory evaluations include the
results of examination findings by the
primary federal regulator, as well as
other information that the primary
federal regulator determines to be
relevant. In addition, the Corporation
will take into consideration such other
information (such as state examination
findings, if appropriate) as it determines
to be relevant to the institution’s
financial condition and the risk posed to
the Deposit Insurance Fund. The three
Supervisory Groups are:

(1) Supervisory Group “A.” This
Supervisory Group consists of
financially sound institutions with only
a few minor weaknesses;

(2) Supervisory Group “B.”” This
Supervisory Group consists of
institutions that demonstrate
weaknesses which, if not corrected,
could result in significant deterioration
of the institution and increased risk of
loss to the Deposit Insurance Fund; and

(3) Supervisory Group “C.” This
Supervisory Group consists of
institutions that pose a substantial
probability of loss to the Deposit
Insurance Fund unless effective
corrective action is taken.

(d) Determining Assessment Rates for
Risk Category I Institutions. Subject to
paragraphs (d)(4), (6), (7) and (8) of this
section, an insured depository
institution in Risk Category I, except for
a large institution that has at least one
long-term debt issuer rating, as defined
in § 327.8(i), shall have its assessment
rate determined using the supervisory
ratings and financial ratios method set
forth in paragraph (d)(1) of this section.
A large insured depository institution in
Risk Category I that has at least one
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long-term debt issuer rating shall have
its assessment rate determined using the
supervisory and debt ratings method set
forth in paragraph (d)(2) of this section
(subject to paragraphs (d)(4), (6), (7) and
(8) of this section). The assessment rate
for a large institution whose assessment
rate in the prior quarter was determined
using the supervisory and debt ratings
method, but which no longer has a long-
term debt issuer rating, shall be
determined using the supervisory
ratings and financial ratios method.

(1) Supervisory ratings and financial
ratios method. Under the supervisory
ratings and financial ratios method for
Risk Category I institutions, each of five
financial ratios and a weighted average
of CAMELS component ratings will be
multiplied by a corresponding pricing
multiplier. The sum of these products
will be added to or subtracted from a
uniform amount. The resulting sum,
subject to adjustment pursuant to
paragraph (d)(4) of this section, if
appropriate, and adjusted for the actual
assessment rates set by the Board under
§327.10, will equal an institution’s
assessment rate; provided, however, that
no institution’s assessment rate will be
less than the minimum rate in effect for
Risk Category I institutions for that
quarter nor greater than the maximum
rate in effect for Risk Category I
institutions for that quarter. The five
financial ratios are: Tier 1 Leverage
Ratio; Loans past due 30—-89 days/gross
assets; Nonperforming assets/gross
assets; Net loan charge-offs/gross assets;
and Net income before taxes/risk-
weighted assets. The ratios are defined
in Table A.1 of Appendix A to this
subpart. The ratios will be determined
for an assessment period based upon
information contained in an
institution’s report of condition filed as
of the last day of the assessment period
as set out in § 327.9(b). The weighted
average of CAMELS component ratings
is created by multiplying each
component by the following percentages
and adding the products: Capital
adequacy—25%, Asset quality—20%,
Management—25%, Earnings—10%,
Liquidity—10%, and Sensitivity to
market risk—10%. Appendix A to this
subpart contains the initial values of the
pricing multipliers and uniform
amount, describes their derivation, and
explains how they will be periodically
updated.

(i) Publication of uniform amount and
pricing multipliers. The FDIC will
publish notice in the Federal Register
whenever a change is made to the
uniform amount or the pricing
multipliers for the supervisory ratings
and financial ratios method.

(ii) Implementation of CAMELS rating
changes—(A) Changes between risk
categories. If, during a quarter, a
CAMELS rating change occurs that
results in an institution whose Risk
Category I assessment rate is determined
using the supervisory ratings and
financial ratios method moving from
Risk Category I to Risk Category II, III or
IV, the institution’s assessment rate for
the portion of the quarter that it was in
Risk Category I shall be determined
using the CAMELS rating in effect
before the change, subject to adjustment
pursuant to paragraph (d)(4) of this
section, if appropriate, and adjusted for
the actual assessment rates set by the
Board under § 327.10. For the portion of
the quarter that the institution was not
in Risk Category I, the institution’s
assessment rate shall be determined
under the assessment schedule for the
appropriate Risk Category. If, during a
quarter, a CAMELS rating change occurs
that results in an institution (other than
a large institution that has at least one
long-term debt issuer rating) moving
from Risk Category II, III or IV to Risk
Category I, the institution’s assessment
rate for the portion of the quarter that
it was in Risk Category I shall be
determined using the supervisory
ratings and financial ratios method,
subject to adjustment pursuant to
paragraph (d)(4) of this section, if
appropriate, and adjusted for the actual
assessment rates set by the Board under
§327.10. For the portion of the quarter
that the institution was not in Risk
Category I, the institution’s assessment
rate shall be determined under the
assessment schedule for the appropriate
Risk Category.

(B) Changes within Risk Category I. If,
during a quarter, an institution’s
CAMELS component ratings change in a
way that would change the institution’s
assessment rate within Risk Category I,
the assessment rate for the period before
the change shall be determined under
the supervisory ratings and financial
ratios method using the CAMELS
component ratings in effect before the
change. Beginning on the date of the
CAMELS component ratings change, the
assessment rate for the remainder of the
quarter shall be determined using the
CAMELS component ratings in effect
after the change.

(2) Supervisory and debt ratings
method. A large insured depository
institution in Risk Category I that has at
least one long-term debt issuer rating
shall have its assessment rate
determined using the supervisory and
debt ratings method (subject to
paragraphs (d)(4) through (8) of this
section). Its CAMELS component ratings
will be weighted to derive a weighted

average CAMELS rating using the same
weights applied in the supervisory
ratings and financial ratios method as
set forth under paragraph (d)(1) of this
section. Long-term debt issuer ratings
will be converted to numerical values
between 1 and 3 as provided in
Appendix B to this subpart and the
converted values will be averaged. The
weighted average CAMELS rating and
the average of converted long-term debt
issuer ratings each will be multiplied by
1.176 (which shall be the pricing
multiplier), and the products will be
summed. To this result will be added
—1.882 (which shall be a uniform
amount for all institutions subject to the
supervisory and debt ratings method).
The resulting sum, subject to adjustment
pursuant to paragraph (d)(4) of this
section, if appropriate, and adjusted for
the actual assessment rates set by the
Board pursuant to § 327.10, will equal
an institution’s assessment rate;
provided, however, that no institution’s
assessment rate will be less than the
minimum rate in effect for Risk Category
I institutions for that quarter nor greater
than the maximum rate in effect for Risk
Category I institutions for that quarter.

(3) Assessment rate for insured
branches of foreign banks—(i) Insured
branches of foreign banks in Risk
Category I. Insured branches of foreign
banks in Risk Category I shall be
assessed using the weighted average
ROCA component rating, as determined
under paragraph (d)(3)(ii) of this
section.

(ii) Weighted average ROCA
component rating. The weighted
average ROCA component rating shall
equal the sum of the products that result
from multiplying ROCA component
ratings by the following percentages:
Risk Management—35%, Operational
Controls—25%, Compliance—25%, and
Asset Quality—15%. The weighted
average ROCA rating will be multiplied
by 2.353 (which shall be the pricing
multiplier). To this result will be added
—1.882 (which shall be a uniform
amount for all insured branches of
foreign banks). The resulting sum,
subject to adjustment pursuant to
paragraph (d)(4) of this section and
adjusted for assessment rates set by the
FDIC pursuant to § 327.10(b), will equal
an institution’s assessment rate;
provided, however, that no institution’s
assessment rate will be less than the
minimum rate in effect for Risk Category
I institutions for that quarter nor greater
than the maximum rate in effect for Risk
Category I institutions for that quarter.

(4) Adjustments to the initial risk
assignment for large banks or insured
branches of foreign banks—I(i) Basis for
and size of adjustment. Within Risk
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Category I, large institutions and
insured branches of foreign banks are
subject to risk assignment adjustment.
In determining whether to make an
adjustment for a large institution or an
insured branch of a foreign bank, the
FDIC may consider other relevant
information in addition to the factors
used to derive the risk assignment under
paragraphs (d)(1), (2), or (3) of this
section. Relevant information includes
financial performance and condition
information, other market information,
and stress considerations, as described
in Appendix C to this subpart. Any such
adjustment shall be limited to a change
in assessment rate of up to 0.5 basis
points higher or lower than the rate
determined using the supervisory
ratings and financial ratios method, the
supervisory and debt ratings method, or
the weighted average ROCA component
rating method, whichever is applicable.

(ii) Adjustment subject to maximum
and minimum rates. No rate will be
adjusted below the minimum rate or
above the maximum rate for Risk
Category I institutions in effect for the
quarter.

(iii) Prior notice of adjustments—(A)
Prior notice of upward adjustment. Prior
to making any upward adjustment to an
institution’s rate because of
considerations of additional risk
information, the FDIC will formally
notify the institution and its primary
federal regulator and provide an
opportunity to respond. This
notification will include the reasons for
the adjustment and when the
adjustment will take effect.

(B) Prior notice of downward
adjustment. Prior to making any
downward adjustment to an
institution’s rate because of
considerations of additional risk
information, the FDIC will formally
notify the institution’s primary federal
regulator and provide an opportunity to
respond.

(iv) Determination whether to adjust
upward; effective period of adjustment.
After considering an institution’s and
the primary federal regulator’s
responses to the notice, the FDIC will
determine whether the adjustment to an
institution’s assessment rate is
warranted, taking into account any
revisions to weighted average CAMELS
component ratings, long-term debt
issuer ratings, and financial ratios, as
well as any actions taken by the
institution to address the FDIC’s
concerns described in the notice. The
FDIC will evaluate the need for the
adjustment each subsequent assessment
period, until it determines that an
adjustment is no longer warranted. The
amount of adjustment will in no event

be larger than that contained in the
initial notice without further notice to,
and consideration of, responses from the
primary federal regulator and the
institution.

(v) Determination whether to adjust
downward; effective period of
adjustment. After considering the
primary federal regulator’s responses to
the notice, the FDIC will determine
whether the adjustment to an
institution’s assessment rate is
warranted, taking into account any
revisions to weighted average CAMELS
component ratings, long-term debt
issuer ratings, and financial ratios, as
well as any actions taken by the
institution to address the FDIC’s
concerns described in the notice. Any
downward adjustment in an
institution’s assessment rate will remain
in effect for subsequent assessment
periods until the FDIC determines that
an adjustment is no longer warranted.
Downward adjustments will be made
without notification to the institution.
However, the FDIC will provide
advance notice to an institution and its
primary federal regulator and give them
an opportunity to respond before
removing a downward adjustment.

(vi) Adjustment without notice.
Notwithstanding the notice provisions
set forth above, the FDIC may change an
institution’s assessment rate without
advance notice under this paragraph, if
the institution’s supervisory or agency
ratings or the financial ratios set forth in
Appendix A to this subpart (for an
institution without long-term debt
issuer ratings) deteriorate.

(5) Implementation of Supervisory
and Long-Term Debt Issuer Rating
Changes—(i) Changes between risk
categories. If, during a quarter, a
CAMELS rating change occurs that
results in an institution whose Risk
Category I assessment rate is determined
using the supervisory and debt ratings
method or an insured branch of a
foreign bank moving from Risk Category
I to Risk Category II, IIT or IV, the
institution’s assessment rate for the
portion of the quarter that it was in Risk
Category I shall be based upon its
assessment rate for the prior quarter; no
new Risk Category I assessment rate will
be developed for the quarter in which
the institution moved to Risk Category
II, III or IV. If, during a quarter, a
CAMELS rating change occurs that
results in a large institution with a long-
term debt issuer rating or an insured
branch of a foreign bank moving from
Risk Category II, III or IV to Risk
Category I, the institution’s assessment
rate for the portion of the quarter that
it was in Risk Category I shall equal the
rate determined under paragraphs (d)(2)

and (4) or (d)(3) and (4) of this section,
as appropriate.

(ii) Changes within Risk Category I. If,
during a quarter, an institution whose
Risk Category I assessment rate is
determined using the supervisory and
debt ratings method remains in Risk
Category I, but a CAMELS component or
a long-term debt issuer rating changes
that would affect the institution’s
assessment rate, or if, during a quarter,
an insured branch of a foreign bank
remains in Risk Category I, but a ROCA
component rating changes that would
affect the institution’s assessment rate,
separate assessment rates for the
portion(s) of the quarter before and after
the change(s) shall be determined under
paragraphs (d)(2) and (4) or (d)(3) and
(4) of this section, as appropriate.

(6) Request to be treated as a large
institution—I(i) Procedure. Any
institution in Risk Category I with assets
of between $5 billion and $10 billion
may request that the FDIC determine its
assessment rate as a large institution.
The FDIC will grant such a request if it
determines that it has sufficient
information to do so. The absence of
long-term debt issuer ratings alone will
not preclude the FDIC from granting a
request. The assessment rate for an
institution without a long-term debt
issuer rating will be derived using the
supervisory ratings and financial ratios
method, but will be subject to
adjustment. Any such request must be
made to the FDIC’s Division of
Insurance and Research. Any approved
change will become effective within one
year from the date of the request. If an
institution whose request has been
granted subsequently reports assets of
less than $5 billion in its report of
condition for four consecutive quarters,
the FDIC will consider such institution
to be a small institution subject to the
supervisory ratings and financial ratios
method. An institution that disagrees
with the FDIC’s determination that it is
a large or small institution may request
review of that determination pursuant to
§327.4(c).

(ii) Time limit on subsequent request
for alternate method. An institution
whose request to be assessed as a large
institution is granted by the FDIC shall
not be eligible to request that it be
assessed as a small institution for a
period of three years from the first
quarter in which its approved request to
be assessed as a large bank became
effective. Any request to be assessed as
a small institution must be made to the
FDIC’s Division of Insurance and
Research.

(7) New and established institutions
and exceptions—(i) New Risk Category
I institutions—(A) Rule as of January 1,
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2010. Effective for assessment periods
beginning on or after January 1, 2010, a
new institution shall be assessed the
Risk Category I maximum rate for the
relevant assessment period, except as
provided in paragraphs (d)(7)(ii)—(viii)
of this section.

(B) Rule prior to January 1, 2010.
Prior to January 1, 2010, a new
institution’s risk assignment shall be
determined under paragraph (d)(1) or (2)
of this section, as appropriate. Prior to
January 1, 2010, a Risk Category I
institution that has no CAMELS
component ratings shall be assessed at
one basis point above the minimum rate
applicable to Risk Category I institutions
until it receives CAMELS component
ratings. If an institution has less than
$10 billion in assets or has at least $10
billion in assets and no long-term debt
issuer rating, its assessment rate will be
determined under the supervisory
ratings and financial ratios method once
it receives CAMELS component ratings.
The assessment rate will be determined
by annualizing, where appropriate,
financial ratios obtained from the
reports of condition that have been
filed, until the earlier of the following
two events occurs: the institution files
four reports of condition, or, if it has at
least $10 billion in assets, it receives a
long-term debt issuer rating.

(i1) Merger or consolidation involving
new and established institution(s).
Subject to paragraphs (d)(7)(iii)—(viii) of
this section, when an established
institution merges into or consolidates
with a new institution, the resulting
institution is a new institution unless:

(A) The assets of the established
institution, as reported in its report of
condition for the quarter ending
immediately before the merger,
exceeded the assets of the new
institution, as reported in its report of
condition for the quarter ending
immediately before the merger; and

(B) Substantially all of the
management of the established
institution continued as management of
the resulting or surviving institution.

(iii) Consolidation involving
established institutions. When

established institutions consolidate into
a new institution, the resulting
institution is an established institution.

(iv) Grandfather exception. If a new
institution merges into an established
institution, and the merger agreement
was entered into on or before July 11,
2006, the resulting institution shall be
deemed to be an established institution
for purposes of this section.

(v) Subsidiary exception. Subject to
paragraph (d)(7)(vi) of this section, a
new institution will be considered
established if it is a wholly owned
subsidiary of:

(A) A company that is a bank holding
company under the Bank Holding
Company Act of 1956 or a savings and
loan holding company under the Home
Owners’ Loan Act, and:

(1) At least one eligible depository
institution (as defined in 12 CFR
303.2(r)) that is owned by the holding
company has been chartered as a bank
or savings association for at least five
years as of the date that the otherwise
new institution was established; and

(2) The holding company has a
composite rating of at least “2”” for bank
holding companies or an above average
or “A” rating for savings association
holding companies and at least 75
percent of its insured depository
institution assets are assets of eligible
depository institutions, as defined in 12
CFR 303.2(r); or

(B) An eligible depository institution,
as defined in 12 CFR 303.2(r), that has
been chartered as a bank or savings
association for at least five years as of
the date that the otherwise new
institution was established.

(vi) Effect of credit union conversion.
In determining whether an insured
depository institution is new or
established, as those terms are defined
in § 327.8, the FDIC will include any
period of time that the institution was
a federally insured credit union.

(viil) CAMELS ratings for the surviving
institution in a merger or consolidation.
When an established institution merges
with or consolidates into a new
institution, if the FDIC determines the
resulting institution to be an established

TABLE 1 TO PARAGRAPH (a)

institution under paragraph (d)(ii) of
this section, its CAMELS ratings will be
based upon the established institution’s
ratings prior to the merger or
consolidation until new ratings become
available.

(viii) Rate applicable to institutions
subject to subsidiary or credit union
exception. On or after January 1, 2010,
if an institution is considered
established under paragraph (d)(7)(v) or
(vi) of this section, but does not have
CAMELS component ratings, it shall be
assessed at one basis point above the
minimum rate applicable to Risk
Category I institutions until it receives
CAMELS component ratings. If an
institution has less than
$10 billion in assets or has at least $10
billion in assets and no long-term debt
issuer rating, its assessment rate will be
determined under the supervisory
ratings and financial ratios method once
it receives CAMELS component ratings.
The assessment rate will be determined
by annualizing, where appropriate,
financial ratios obtained from all reports
of condition that have been filed, until
the earlier of the following two events
occurs: the institution files four reports
of condition, or, if it has at least $10
billion in assets, it receives a long-term
debt issuer rating.

(ix) Request for review. An institution
that disagrees with the FDIC’s
determination that it is a new institution
may request review of that
determination pursuant to § 327.4(c).

(8) Assessment rates for bridge banks
and conservatorships. Institutions that
are bridge banks under 12 U.S.C.
1821(n) and institutions for which the
Corporation has been appointed or
serves as conservator shall, in all cases,
be assessed at the Risk Category I
minimum rate.

§327.10 Assessment rate schedules.

(a) Base Assessment Schedule. The
base annual assessment rate for an
insured depository institution shall be
the rate prescribed in the following
schedule:

Risk Category

I*

Minimum | Maximum

Annual Rates (in basis POINTS) ......ueiiiuiieiiiiie e e e e e e e e e e see e e s nee e e ennneeennneeesnneeeans

2 4 7 25| 40

* Rates for institutions that do not pay the minimum or maximum rate vary between these rates.

(1) Risk Category I Base Rate
Schedule. The base annual assessment

rates for all institutions in Risk Category
I shall range from 2 to 4 basis points.

(2) Risk Category 11, III, and 1V Base
Rate Schedule. The base annual
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assessment rates for Risk Categories 1I,
III, and IV shall be 7, 25, and 40 basis
points respectively.

(3) All institutions in any one risk
category, other than Risk Category I, will
be charged the same assessment rate.

(b) Adjusted Rate Schedule.
Beginning on January 1, 2007, the

TABLE 1 TO PARAGRAPH (b)

adjusted annual assessment rate for an
insured depository institution shall be
the rate prescribed in the following
schedule:

Risk Category

I*

Minimum | Maximum

Annual Rates (in basis POINTS) ........coiiiiiiiiiiii e

5 7 10 28 43

*Rates for institutions that do not pay the minimum or maximum rate vary between these rates.

(1) Risk Category I Adjusted Rate
Schedule. The adjusted annual
assessment rates for all institutions in
Risk Category I shall range from 5 to 7
basis points.

(2) Risk Category II, III, and IV
Adjusted Rate Schedule. The adjusted
annual assessment rates for Risk
Categories II, III, and IV shall be 10, 28,
and 43 basis points respectively.

(3) All institutions in any one risk
category, other than Risk Category I, will
be charged the same assessment rate.

(c) Rate schedule adjustments and
procedures—(1) Adjustments. The
Board may increase or decrease the base
assessment schedule up to a maximum
increase of 3 basis points or a fraction
thereof or a maximum decrease of 3
basis points or a fraction thereof (after
aggregating increases and decreases), as
the Board deems necessary. Any such
adjustment shall apply uniformly to
each rate in the base assessment
schedule. In no case may such
adjustments result in an assessment rate
that is mathematically less than zero or
in a rate schedule that, at any time, is
more than 3 basis points above or below
the base assessment schedule for the
Deposit Insurance Fund, nor may any
one such adjustment constitute an

Equation la

increase or decrease of more than 3
basis points.

(2) Amount of revenue. In setting
assessment rates, the Board shall take
into consideration the following:

(i) Estimated operating expenses of
the Deposit Insurance Fund;

(ii) Case resolution expenditures and
income of the Deposit Insurance Fund;

(iii) The projected effects of
assessments on the capital and earnings
of the institutions paying assessments to
the Deposit Insurance Fund;

(iv) The risk factors and other factors
taken into account pursuant to 12 U.S.C.
1817(b)(1); and

(v) Any other factors the Board may
deem appropriate.

(3) Adjustment procedure. Any
adjustment adopted by the Board
pursuant to this paragraph will be
adopted by rulemaking, except that the
Corporation may set assessment rates as
necessary to manage the reserve ratio,
within set parameters not exceeding
cumulatively 3 basis points, pursuant to
paragraph (c)(1) of this section, without
further rulemaking.

(4) Announcement. The Board shall
announce the assessment schedule and
the amount and basis for any adjustment
thereto not later than 30 days before the
quarterly certified statement invoice

Downgrade(0,1). =, +p, (Tier I leverage ratio, )

it

+

B, (Loans past due 30 to 89 days ratio,, )

+ B, (Nonperforming asset ratio,, )

+B,
+ s

Net loan charge— off ratio, )

Net income before taxes ratio,, )

(
(
(
(

date specified in § 327.3(b) of this part
for the first assessment period for which
the adjustment shall be effective. Once
set, rates will remain in effect until
changed by the Board.

m 3—4. Add Appendices A through C to
subpart A to read as follows:

Appendix A to Subpart A

Method to Derive Pricing Multipliers and
Uniform Amount

1. Introduction

The uniform amount and pricing
multipliers are derived from:

e A model (the Statistical Model) that
estimates the probability that a Risk Category
I institution will be downgraded to a
composite CAMELS rating of 3 or worse
within one year;

e Minimum and maximum downgrade
probability cutoff values, based on data from
June 2006, that will determine which small
institutions will be charged the minimum
and maximum assessment rates in Risk
Category I;

e The minimum base assessment rate for
Risk Category I, equal to two basis points,
and

¢ The maximum base assessment rate for
Risk Category I, which is two basis points
higher than the minimum rate.

II. The Statistical Model

The Statistical Model is defined in
equation 1a below.

+ B¢ (Weighted average of the C,A,M,E and L component ratings, )

where Downgrade(0,1);, (the dependent
variable—the event being explained) is the
incidence of downgrade from a composite

rating of 1 or 2 to a rating of 3 or worse
during an on-site examination for an
institution i between 3 and 12 months after

time t. Time t is the end of a year within the
multi-year period over which the model was
estimated (as explained below). The
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dependent variable takes a value of 1 if a
downgrade occurs and 0 if it does not.

The explanatory variables (regressors) in
the model are five financial ratios and a
weighted average of the “C,” “A,” “M,” “E”
and “L” component ratings. The five
financial ratios included in the model are:
Tier 1 leverage ratio
Loans past due 30-89 days/Gross assets
Nonperforming assets/Gross assets
Net loan charge-offs/Gross assets

e o o o

¢ Net income before taxes/Risk-weighted
assets.

The financial ratios and the weighted
average of the “C,” “A,” “M,” “E” and “L”
component ratings (collectively, the
regressors) are defined in Table A.1. The
component rating for sensitivity to market
risk (the “S” rating) is not available for years
prior to 1997. As a result, and as described
in Table A.1, the Statistical Model is
estimated using a weighted average of five
component ratings excluding the “S”

component. In addition, delinquency and
non-accrual data on government guaranteed
loans are not available before 1993 for Call
Report filers and before the third quarter of
2005 for TFR filers. As a result, and as also
described in Table A.1, the Statistical Model
is estimated without deducting delinquent or
past-due government guaranteed loans from
either the loans past due 30-89 days to gross
assets ratio or the nonperforming assets to
gross assets ratio.

TABLE A.1.—DEFINITIONS OF REGRESSORS

Regressor

Description

Tier 1 Leverage Ratio (%)

Tier 1 capital for Prompt Corrective Action (PCA) divided by adjusted average assets based
on the definition for prompt corrective action

Loans Past Due 30-89 Days/Gross Assets (%)

Total loans and lease financing receivables past due 30 through 89 days and still accruing in-
terest divided by gross assets (gross assets equal total assets plus allowance for loan and
lease financing receivable losses and allocated transfer risk)

Nonperforming Assets/Gross Assets (%)

Sum of total loans and lease financing receivables past due 90 or more days and still accruing
interest, total nonaccrual loans and lease financing receivables, and other real estate owned
divided by gross assets

Net Loan Charge-Offs/Gross Assets (%)

Total charged-off loans and lease financing receivables debited to the allowance for loan and
lease losses less total recoveries credited to the allowance to loan and lease losses for the
most recent twelve months divided by gross assets

Net Income before Taxes/Risk-Weighted Assets

(%)

Income before income taxes and extraordinary items and other adjustments for the most re-
cent twelve months divided by risk-weighted assets

Weighted Average of C, A, M, E and L Compo-
nent Ratings

The weighted sum of the “C,” “A,” “M,” “E” and “L” CAMELS components, with weights of 28
percent each for the “C” and “M” components, 22 percent for the “A” component, and 11
percent each for the “E” and “L” components. (For the regression, the “S” component is
omitted.)

The financial ratio regressors used to
estimate the downgrade probabilities are
obtained from quarterly reports of condition
(Reports of Condition and Income and Thrift
Financial Reports). The weighted average of
the “C,” “A,” “M,” “E” and “L” component
ratings regressor is based on component
ratings obtained from the most recent bank
examination conducted within 24 months
before the date of the report of condition.

The Statistical Model uses ordinary least
squares (OLS) regression to estimate
downgrade probabilities. The model is
estimated with data from a multi-year period
(as explained below) for all institutions in
Risk Category I, except for institutions

The risk measures are financial ratios as
defined in Table A.1, except that the loans
past due 30 to 89 days ratio and the
nonperforming asset ratio are adjusted to
exclude the maximum amount recoverable
from the U.S. Government, its agencies or

established within five years before the date
of the report of condition.

The OLS regression estimates coefficients,
Bj, for a given regressor j and a constant
amount, Po, as specified in equation 1a. As
shown in equation 1b below, these

coefficients are multiplied by values of risk
measures at time T, which is the date of the
report of condition corresponding to the end
of the quarter for which the assessment rate
is computed. The sum of the products is then
added to the constant amount to produce an
estimated probability, d;r, that an institution
will be downgraded to 3 or worse within 3

to 12 months from time T.

Equation 1b

d;; =B, +P, (Tier 1 leverage ratio,; )

+ P, (Loans past due 30 to 89 days ratio,;. )

+ B, (Nonperforming asset ratio, )

+P, (Net loan charge — off ratio,, )

(
(
+B5 (
(

Net income before taxes ratio,; )

government-sponsored agencies, under
guarantee or insurance provisions. Also, the
weighted sum of six CAMELS component
ratings is used, with weights of 25 percent
each for the “C” and “M” components, 20
percent for the “A” component, and 10
percent each for the “E,” “L,” and ““S”
components.

+ B, (Weighted average of CAMELS component ratings,; )
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III. Minimum and maximum downgrade
probability cutoff values

The pricing multipliers are also
determined by minimum and maximum
downgrade probability cutoff values, which
will be computed as follows:

e The minimum downgrade probability
cutoff value will be the maximum downgrade
probability among the forty-five percent of all
small insured institutions in Risk Category I
(excluding new institutions) with the lowest
estimated downgrade probabilities,
computed using values of the risk measures

as of June 30, 2006.1 The minimum
downgrade probability cutoff value is
approximately 2 percent.

e The maximum downgrade probability
cutoff value will be the minimum downgrade
probability among the five percent of all
small insured institutions in Risk Category I
(excluding new institutions) with the highest
estimated downgrade probabilities,
computed using values of the risk measures
as of June 30, 2006.2 The maximum
downgrade probability cutoff value is
approximately 14 percent.

Equation 2

where o and o are a constant term and a
scale factor used to convert d;r (the estimated
downgrade probability for institution i at a
given time T from the Statistical Model) to

P, =0, +a,*d

an assessment rate, respectively. The
numbers 2 and 4 in the restriction to
equation 2 are the minimum base assessment
rate and maximum base assessment rate,

IV. Derivation of uniform amount and pricing
multipliers

The uniform amount and pricing
multipliers used to compute the annual base
assessment rate in basis points, Pir, for any
such institution i at a given time T will be
determined from the Statistical Model, the
minimum and maximum downgrade
probability cutoff values, and minimum and
maximum base assessment rates in Risk
Category I as follows:

7»Subjectto2< P, <4

iT —

respectively, and they are expressed in basis
points.

. L . P,
(P is expressed as an annual rate, but the actual rate applied in any quarter will be f

Solving equation 2 for minimum and
maximum base assessment rates
simultaneously, (2=0 + oy *0.02 and 4 =0,
+ 04 *0.14), where 0.02 is the minimum
downgrade probability cutoff value and 0.14
is the maximum downgrade probability
cutoff value, results in values for the constant
amount, oo, and the scale factor, o;:

Equation 5

Equation 3
o =2—ﬂ:1.67 and
(0.14-0.02)
Equation 4
o = 2 =16.67
(0.14-0.02)

P, =[1.67+16.67+pB,]|+16.67*[p, (Tier 1 Leverage Ratio, )]+
16.67 [P, (Loans past due 30 to 89 days ratio, )]+16.67 *[B, (Nonperforming asset ratio )]+

Substituting equations 1b, 3 and 4 into
equation 2 produces an annual base
assessment rate for institution i at time T, Pir,
in terms of the uniform amount, the pricing
multipliers and the ratios and weighted
average CAMELS component rating referred
to in 12 CFR 327.9(d)(2)(i):

16.67 [P, (Net loan charge — off ratio, )]+16.67 *[B (Net income before taxes ratio, )]+
16.67 [P, (Weighted average CAMELS component rating, )]

again subject to 2 <P, <4

iT —

where 1.67+16.67*p, equals the uniform
amount, 16.67*; is a pricing multiplier for
the associated risk measure j, and T is the
date of the report of condition corresponding
to the end of the quarter for which the
assessment rate is computed.
V. Updating the Statistical Model, uniform
amount, and pricing multipliers

The initial Statistical Model is estimated
using year-end financial ratios and the
weighted average of the “C,” “A,” “M,” “E”
and “L” component ratings over the 1984 to

1 As used in this context, a “new institution”
means an institution that has been chartered as a
bank or thrift for less than five years.

2004 period and downgrade data from the
1985 to 2005 period. The FDIC may, from
time to time, but no more frequently than
annually, re-estimate the Statistical Model
with updated data and publish a new
formula for determining assessment rates—
equation 5—based on updated uniform
amounts and pricing multipliers. However,
the minimum and maximum downgrade
probability cutoff values will not change
without additional notice-and-comment
rulemaking. The period covered by the
analysis will be lengthened by one year each

2 As used in this context, a “new institution”
means an institution that has been chartered as a
bank or thrift for less than five years.

year; however, from time to time, the FDIC
may drop some earlier years from its
analysis.

Appendix B to Subpart A

NUMERICAL CONVERSION OF LONG-
TERM DEBT ISSUER RATINGS

Converted
value

Current long-term
debt issuer rating

Standard & Poor’'s
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NUMERICAL CONVERSION OF LONG-
TERM DEBT ISSUER RATINGS—Con-

NUMERICAL CONVERSION OF LONG-

TERM DEBT ISSUER RATINGS—Con-

tinued tinued

Current long-term Converted Current long-term Converted

debt issuer rating * value debt issuer rating* value
1.00 1.15
1.05 1.30
1.15 1.50
1.30 1.80
1.50 2.20
1.80 2.70
..... 2.20 3.00

............... 2.70

BBB or worse ..........ccceeeeeennnn. 3.00 1.00
Moody’s 1.05
ABA e 1.00 1.15
AT 1.05 .30

NUMERICAL CONVERSION OF LONG-
TERM DEBT ISSUER RATINGS—Con-

tinued

Current long-term Converted

debt issuer rating * value
A 1.50
A 1.80
A 2.20
BBB+ ..o 2.70
BBB Or Worse ........cccceeveeenenen. 3.00

* A current rating is defined as one that has
been assigned or reviewed in the last 12
months. Stale ratings are not considered.

Appendix C to Subpart A
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ADDITIONAL RISK CONSIDERATIONS FOR LARGE RISK CATEGORY | INSTITUTIONS

Information source

Examples of Associated Risk Indicators or Information

Financial Performance and
Condition Information

Capital Measures (Level and Trend)

Regulatory capital ratios
Capital composition
Dividend payout ratios
Internal capital growth rates relative to asset growth
Profitability Measures (Level and Trend)

e Return on assets and return on risk-adjusted assets
Net interest margins, funding costs and volumes, earning asset yields and volumes
Noninterest revenue sources
Operating expenses
Loan loss provisions relative to problem loans
Historical volatility of various earnings sources
Asset Quality Measures (Level and Trend)

¢ Loan and securities portfolio composition and volume of higher risk lending activities (e.g., sub-prime lend-
ing)

e Loan performance measures (past due, nonaccrual, classified and criticized, and renegotiated loans) and
portfolio characteristics such as internal loan rating and credit score distributions, internal estimates of de-
fault, internal estimates of loss given default, and internal estimates of exposures in the event of default

e Loan loss reserve trends

¢ Loan growth and underwriting trends

e Off-balance sheet credit exposure measures (unfunded loan commitments, securitization activities,
counterparty derivatives exposures) and hedging activities

Liquidity and Funding Measures (Level and Trend)

e Composition of deposit and non-deposit funding sources

o Liquid resources relative to short-term obligations, undisbursed credit lines, and contingent liabilities
Interest Rate Risk and Market Risk (Level and Trend)

e Maturity and repricing information on assets and liabilities, interest rate risk analyses

e Trading book composition and Value-at-Risk information

Market Information

Subordinated debt spreads

Credit default swap spreads

Parent’s debt issuer ratings and equity price volatility
Market-based measures of default probabilities
Rating agency watch lists

Market analyst reports

Stress Considerations

Ability to Withstand Stress Conditions
¢ Internal analyses of portfolio composition and risk concentrations, and vulnerabilities to changing economic
and financial conditions
e Stress scenario development and analyses
* Results of stress tests or scenario analyses that show the degree of vulnerability to adverse economic, in-
dustry, market, and liquidity events. Examples include:
i. an evaluation of credit portfolio performance under varying stress scenarios
ii. an evaluation of non-credit business performance under varying stress scenarios.
iii. an analysis of the ability of earnings and capital to absorb losses stemming from unanticipated ad-
verse events
e Contingency or emergency funding strategies and analyses
o Capital adequacy assessments
Loss Severity Indicators
o Nature of and breadth of an institution’s primary business lines and the degree of variability in valuations
for firms with similar business lines or similar portfolios
» Ability to identify and describe discrete business units within the banking legal entity
e Funding structure considerations relating to the order of claims in the event of liquidation (including the ex-
tent of subordinated claims and priority claims)
o Extent of insured institutions assets held in foreign units
o Degree of reliance on affiliates and outsourcing for material mission-critical services, such as management
information systems or loan servicing, and products
Availability of sufficient information, such as information on insured deposits and qualified financial con-
tracts, to resolve an institution in an orderly and cost-efficient manner

By order of the Board of Directors. Federal Deposit Insurance Corporation.
Dated at Washington, D.C., this 2nd day of  Robert E. Feldman,

November, 2006.

Executive Secretary.
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Note: The following appendices will not appear in the Code of Federal Regulations.

Appendix 1

Uniform Amount and Pricing Multipliers for Large Risk Category I Institutions
Where Long-Term Debt Issuer Ratings are Available

This appendix provides technical details of the derivation of the uniform amount
and pricing multipliers used to determine annual assessment rates for large Risk Category
I institutions that have long-term debt issuer ratings. These values are determined as
follows.

Using information as of June 30, 2006 for large Risk Category I institutions with
long-term debt issuer ratings, a score is computed by converting the long-term debt issuer
rating into a numeric value ranging from 1 to 3, as described in Appendix B, multiplying
the weighted average CAMELS rating and the numeric value of the long-term debt issuer
rating by 0.50 each, and summing the resulting values. That is, score (.S,) equals:

Equation 1:

S, =0.50* Weighted Average CAMELS Component Rating, +
0.50* Long - Term Debt Issuer Rating,

The minimum and maximum score cut-off values are then determined based on
data as of June 30, 2006 such that approximately 44 percent of large institutions with
long-term debt issuer ratings that would have been in Risk Category I (other than
institutions less than 5 years old) would have been charged the minimum assessment rate
and approximately 6 percent of large institutions with long-term debt issuer ratings that
would have been in Risk Category I (other than institutions less than 5 years old) would
have been charged the maximum assessment rate.*> The minimum score cut-off value is
1.65 and the maximum score cut-off value is 2.50.

When the score falls between the minimum and maximum score cut-off values,
the assessment rate for an institution i (P ) is calculated by dividing the difference
between the score and the minimum score cut-off value by the difference between the
maximum and minimum score cut-off value, multiplying the resulting value by the
difference between the maximum assessment rate and the minimum base assessment rate,
and adding the result to the minimum assessment rate. The maximum and minimum base
assessment rates are 2 basis points and 4 basis points, respectively. That is, the
assessment rate equals: :

Equation 2:

82 As used in this context, a “new institution” means an institution that has been chartered as a bank or thrift