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new books are listed in the first FEDERAL
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

RIN 3133-AD30

General Lending Maturity Limit and
Other Financial Services

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Interim final rule with request
for comments.

SUMMARY: NCUA is amending its rules
to implement amendments to the
Federal Credit Union Act (FCU Act)
made by the Financial Services
Regulatory Relief Act of 2006 (Reg Relief
Act). The interim final rule revises the
maturity limit in the general lending
rule and permits Federal credit unions
to provide certain, limited financial
services to nonmembers within their
fields of membership.

DATES: This interim final rule is
effective October 27, 2006. Comments
must be received by NCUA on or before
December 26, 2006.

ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: http://
www.ncua.gov/
RegulationsOpinionsLaws/
proposed_regs/proposed_regs.html.
Follow the instructions for submitting
comments.

e E-mail: Address to
regcomments@ncua.gov. Include “[Your
name]| Comments on Interim Final
Rule—Part 701” in the e-mail subject
line.

e Fax:(703) 518—6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke

Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.
FOR FURTHER INFORMATION CONTACT:
Moisette Green, Staff Attorney, Office of
General Counsel, at the above address or
telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION:
A. General Lending Maturity Limit

The Financial Services Regulatory
Relief Act of 2006, Public Law 109-351,
amended the general lending maturity
limit in section 107(5) of the FCU Act
from 12 years to 15 years. 12 U.S.C.
1757(5). This interim final rule amends
the provision in NCUA'’s general
lending regulation, 12 CFR 701.21(c)(4),
which addresses the loan maturity limit.
The Board is revising the lending rule
to reflect the statutory change in the
maturity limit. Residential real estate
loans and mobile home loans are subject
to separate maturity limits. 12 U.S.C.
1757(5)(A)(), (ii); 12 CFR 701.21(f), (g).

NCUA recognizes the prompt
corrective action rule has references to
the 12-year loan term in the alternative
risk-based net worth calculation. 12 CFR
702.107. NCUA staff will evaluate if this
calculation will change as a result of the
statutory amendments to the general
maturity limit and address necessary
changes in a future rulemaking.

B. Financial Services to Persons Within
the Field of Membership

The Reg Relief Act also relieved a
longstanding limitation on FCUs
regarding financial services to
nonmembers. In 1959, Congress
established section 107(12) of the FCU
Act, which authorized FCUs to cash
checks and money orders for FCU
members. Sec. 8, Public Law 86-354, 73
Stat. 631 (1959). The Garn-St. Germain
Depository Institutions Act of 1982
further amended section 107(12) of the
FCU Act to authorize FCUs to sell
negotiable checks, money orders, and
other similar money transfer
instruments to FCU members. Sec. 518,
Public Law 97-320, 96 Stat. 1530
(1982). At that time, Congress
recognized the law did not permit an
FCU to offer wire transfer services or
other substitutions for money orders to
its members, and the changes in FCU
authority were limited to members. S.
Rpt. 97-536, p. 68. Therefore, the NCUA
Office of General Counsel (OGC) strictly

interpreted that FCUs could not cash
checks, sell money orders or other
negotiable instruments, or provide wire
transfers to nonmembers, even if they
were within an FCU’s field of
membership, except in narrow
circumstances where providing these
services was incidental to providing an
authorized service. See, OGC Legal
Opinion 02—0250 (February 22, 2002).

Section 503 of the Reg Relief Act
amended the FCU Act to permit FCUs
to provide certain financial services to
persons within their fields of
membership. Congress intended to
allow FCUs “to sell negotiable checks,
money orders, and other similar transfer
instruments, including international
and domestic electronic fund transfers,
to anyone eligible for membership,
regardless of their membership status.”
S. Rpt. 109-256, p. 5; H. Rpt. 109-356
Part 1, p. 63. To implement this
authority, this interim final rule creates
a new regulatory section to clarify
NCUA'’s position regarding financial
services to persons within an FCU’s
field of membership. Accordingly, the
Board is issuing a new § 701.30 to
implement section 503 of the Reg Relief
Act.

When providing financial services to
nonmembers, FCUs should be mindful
that they will have to meet some of the
same compliance obligations with these
transactions as they currently have for
similar member transactions. FCUs
should ensure compliance with the
Bank Secrecy Act, Public Law 91-508,
the Customer Identification Program
regulation, 31 CFR 103.121, NCUA
security rules, 12 CFR part 748, and
other anti-money laundering
requirements when servicing persons
who may not provide information that
would be provided if they applied for
membership. Additionally, pursuant to
the Financial Right to Privacy Act, 15
U.S.C. 6801 et seq. and NCUA privacy
rules, 12 CFR part 716, FCUs must
safeguard the private financial
information of and provide the required
privacy notices to nonmembers who
purchase or receive financial services.

C. Interim Final Rule

The NCUA Board is issuing this
rulemaking as an interim final rule
because there is a strong public interest
in having advantageous and consumer-
oriented rules that enhance credit union
services for members and consumers.
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Specifically, permitting FCUs to grant
loans with the longer maturity will
reduce the amount of periodic loan
payments for members. The rule also
allows FCUs to provide limited but
necessary financial services to persons
within their fields of membership who
may not otherwise be able to obtain
these services. Additionally, this
interim final rule is consistent with
statutory amendments in the Reg Relief
Act. NCUA also finds these reasons are
good cause to dispense with the 30-day
delayed effective date requirement
under section 553(d)(3) of the
Administrative Procedure Act (APA).
Accordingly, the Board finds that,
pursuant to 5 U.S.C. 553(b)(3), notice
and public procedures are unnecessary
and contrary to the public interest; and,
pursuant to 5 U.S.C. 553(d)(3), the rule
will be effective upon publication in the
Federal Register. Although the rule is
being issued as an interim final rule and
is effective upon publication, the Board
encourages interested parties to submit
comments.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small credit unions, defined
as those under ten million dollars in
assets. This rule only clarifies and
improves the available services FCUs
may provide to their members and
persons within their fields of
membership, without imposing any
regulatory burden. The interim final
amendments would not have a
significant economic impact on a
substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
interim final rule would not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget. 44 U.S.C. 3501 et seq.; 5
CFR part 1320.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The interim final rule would not
have substantial direct effects on the

states, on the connection between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
interim final rule would not affect
family well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104—-121 (SBREFA),
provides generally for congressional
review of agency rules. A reporting
requirement is triggered in instances
where NCUA issues a final rule as
defined by Section 551 of the APA. 5
U.S.C. 551. NCUA has requested a
SBREFA determination from the Office
of Management and Budget, which is
pending. As required by SBREFA,
NCUA will file the appropriate reports
with Congress and the General
Accounting Office so that the interim
rule may be reviewed.

List of Subjects in 12 CFR Part 701

Check, Check cashing, Credit, Credit
unions, Electronic fund transfer, Money
order, Money transfer.

By the National Credit Union
Administration Board on October 19, 2006.
Mary F. Rupp,

Secretary of the Board.

m Accordingly, NCUA amends 12 CFR
part 701 as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
is revised to read as follows:

Authority: 12 U.S.C. 1752(5), 1757, 1765,
1766, 1781, 1782, 1787, 1789; Title V, Pub.
L. 109-351; 120 Stat. 1966.

§701.21 [Amended]

m 2. Section 701.21 is amended by:

m a. Removing “may not exceed 12
years” in the first sentence and adding
in its place “may not exceed 15 years”
in paragraph (c)(4).

m b. Removing the phrase ““12-year” and
adding, in its place, the phrase “15-
year” in paragraph (f).

m 3. Section 701.30 is added to read as
follows:

§701.30 Services for nonmembers within
the field of membership.

Federal credit unions may provide the
following services to persons within
their fields of membership, regardless of
membership status:

(a) Selling negotiable checks
including travelers checks, money
orders, and other similar money transfer
instruments (including international
and domestic electronic fund transfers);
and

(b) Cashing checks and money orders
and receiving international and
domestic electronic fund transfers for a
fee.

[FR Doc. E6-17835 Filed 10-26-06; 8:45 am]|
BILLING CODE 7535-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 748

RIN 3133—-AD23

Filing Requirements for Suspicious
Activity Reports

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: NCUA is issuing a final rule
to describe in greater detail the
requirements for reporting and filing a
Suspicious Activity Report (SAR) and to
address prompt notification of the board
of directors of SAR filings, the
confidentiality of reports, and liability
protection. NCUA also is changing the
heading for this part so it more
accurately describes its scope. NCUA
seeks to enhance credit union
compliance with SAR reporting
requirements by providing greater detail
in its rule on the thresholds and
procedures for filing a SAR.

DATES: This rule is effective November
27, 2006.

FOR FURTHER INFORMATION CONTACT:
Linda K. Dent, Staff Attorney, Office of
General Counsel, at (703) 518—6540.

SUPPLEMENTARY INFORMATION:

Background

On June 28, 2006, the NCUA Board
requested comments on a proposed rule
to amend part 748 to more clearly
describe the reportable activity covered
by the Suspicious Activity Report (SAR)
filing requirements, identify important
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filing procedures, and highlight record
retention requirements. The proposed
rule addressed several other key aspects
of the SAR process including the
confidentiality of the reports, safe
harbor information, and notification of
the credit union’s board of directors of
its SAR reporting activity.

Discussion

NCUA periodically reviews a third of
its existing regulations to update,
clarify, and simplify these regulations
where necessary and to eliminate
redundant and unnecessary provisions.
Interpretative Ruling and Policy
Statement (IRPS) 87-2, Developing and
Reviewing Government Regulations.
The proposed changes resulted from
such a review and were intended to
provide basic information addressing
mandatory reporting requirements and
other important provisions in a single
location. The changes also were
intended to establish a regulation
consistent with the suspicious activity
report (SAR) regulations of the other
Federal Financial Institutions
Examination Counsel (FFIEC) regulators
and Treasury’s regulation at 31 CFR
103.18. The proposed changes were not
intended to eliminate the need for credit
unions to review more specific
information when considering
potentially suspicious activity or
completing a SAR. Resources such as
§103.18, the SAR form instructions,
guidance provided in the FFIEC Bank
Secrecy Act/Anti-Money Laundering
Examination Manual, NCUA’s Web site,
and the Financial Crimes Enforcement
Network’s (FinCEN) Web site, among
others, continue to be useful tools in the
SAR process.

Summary of Comments

The NCUA Board (Board) received
twenty-four comment letters regarding
the proposed rule: Thirteen from natural
person credit unions, two from
corporate credit unions, eight from
credit union trade associations, and one
from an individual. The comments
almost exclusively concern the proposal
to require prompt notice to the credit
union’s board or its designated
committee of any SAR filed. Twenty of
the twenty-four commenters addressed
this requirement.

Approximately a third of the
commenters believed the requirement
unnecessary for a variety of reasons,
among these its being a regulatory
burden and not statutorily required.
NCUA believes notifying a credit
union’s board, or its designated
committee, of the credit union’s SAR
activity is important to ensure a board
receives sufficient information to

properly discharge its responsibilities.
For example, awareness of suspicious
activity can identify vulnerabilities and
strengths in a credit union’s operations
and inform its board with respect to
decisions regarding funding priorities
and requirements for systems and
training.

Several commenters wanted a
description of the type of information to
include in the notice. The Board
determined the final rule should not
require a particular format for notice to
a board of directors to allow credit
unions and their boards the flexibility
necessary to tailor the format to their
particular needs and circumstances. The
FFIEC Bank Secrecy Act/Anti-Money
Laundering Examination Manual lists
several formats but credit unions are not
limited to these.

A majority of commenters on this
section also felt the Board should define
the term prompt. Commenters provided
several suggestions ranging from annual
notification, to specific time frames
from the date reportable activity occurs,
to allowing the credit union to decide
which SARs to report and when. The
Board recognizes the need for some
flexibility in interpreting ‘“prompt”
given differences among credit unions
regarding the nature and frequency of
SAR activity. The Board believes
prompt means a board of directors
should receive notice of the credit
union’s SAR activity at least monthly,
for example at the monthly board
meeting, if there is activity to report
unless the seriousness of an activity
merits immediate reporting.

NCUA also received various
comments seeking additional guidance
for identifying suspicious activity,
direction for specific products and
services, instruction on fact-specific
scenarios, and recommendations of
useful reference materials. While the
rule provides general statements of the
filing requirements and other key
provisions for the SAR process, it
cannot cover every possible activity or
situation without becoming unwieldy
and ineffective. Consequently, the rule
references NCUA’s and FinCEN’s Web
sites where information such as
Frequently Asked Questions, the SAR
form and accompanying instructions,
the FFIEC Bank Secrecy Act/Anti-
Money Laundering Examination
Manual, and other materials are housed.
NCUA'’s effort to provide credit unions
with useful guidance is ongoing.

One commenter asked the Board to
include language in the rule permitting
SAR processing within shared branch
networks. The commenter stated shared
branches currently prepare the report
and send it to the member’s credit union

for processing. The Board appreciates
the issue the commenter has raised but
believes more information and input are
necessary before any regulatory changes
are in order.

There are a few changes in the final
rule from the proposed rule. The final
rule includes technical corrections for
consistency for references to the FFIEC
Bank Secrecy Act/Money-Laundering
Examination Manual The final rule
revises the first sentence under
§ 748.1(c) to clarify that reporting is also
required where the credit union has
reason to suspect a crime or suspicious
transaction has occurred. The Board
added a sentence to the end of
§ 748.1(c)(2)(ii) providing information
on the location of useful SAR guidance.
The phrase ‘“but must notify all
directors who are not suspects” was
revised in Section 748.1(c)(4)(ii) to read
“but must notify all directors, or a
committee designated by the board of
directors to receive such notice, who are
not suspects.” The change expands a
credit union’s notification options in
this circumstance by also allowing the
board to designate a committee for this
purpose. Lastly, the Board added a
sentence to § 748.1(c)(5) to clarify a
credit union’s obligation to make the
filed report and supporting
documentation available to appropriate
law enforcement and its regulatory
supervisory authority when requested.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under $10 million in
assets). This proposed rule modifies the
language of a preexisting requirement
for federally-insured credit unions to
file reports of suspected crimes and
suspicious activity. The proposed rule,
therefore, will not have a significant
economic impact on a substantial
number of small credit unions and a
regulatory flexibility analysis is not
required.

Paperwork Reduction Act

The Office of Management and Budget
assigned 3133-0094 as the control
number for NCUA’s Form 2362. NCUA
has determined that the proposed
amendments will not increase
paperwork requirements and a
paperwork reduction analysis is not
required.
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Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The proposed rule would not
have substantial direct effects on the
states, on the connection between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

NCUA has determined that this
proposed rule would not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects in 12 CFR Part 748

Credit unions, Suspicious Activity
Report.

By the National Credit Union
Administration Board on October 19, 2006.
Mary Rupp,

Secretary of the Board.

m For the reasons stated in the preamble,
the National Credit Union
Administration amends 12 CFR part 748
as set forth below:

PART 748—SECURITY PROGRAM,
REPORT OF SUSPECTED CRIMES,
SUSPICIOUS TRANSACTIONS,
CATASTROPHIC ACTS AND BANK
SECRECY ACT COMPLIANCE

m 1. The authority citation for part 748
continues to read as follows:

Authority: 12 U.S.C. 1766(a) and 1786(q);
31 U.S.C. 5311.
m 2. The heading of part 748 is revised
to read as set forth above.

m 3. Section 748.1(c) is revised to read
as follows:

§748.1 Filing of reports.
* * * * *

(c) Suspicious Activity Report. A
credit union must file a report if it
knows, suspects, or has reason to
suspect that any crime or any suspicious
transaction related to money laundering
activity or a violation of the Bank

Secrecy Act has occurred. For the
purposes of this paragraph (c) credit
union means a federally-insured credit
union and official means any member of
the board of directors or a volunteer
committee.

(1) Reportable activity. Transaction
for purposes of this paragraph means a
deposit, withdrawal, transfer between
accounts, exchange of currency, loan,
extension of credit, purchase or sale of
any stock, bond, share certificate, or
other monetary instrument or
investment security, or any other
payment, transfer, or delivery by,
through, or to a financial institution, by
whatever means effected. A credit union
must report any known or suspected
crime or any suspicious transaction
related to money laundering or other
illegal activity, for example, terrorism
financing, loan fraud, or embezzlement,
or a violation of the Bank Secrecy Act
by sending a completed suspicious
activity report (SAR) to the Financial
Crimes Enforcement Network (FinCEN)
in the following circumstances:

(i) Insider abuse involving any
amount. Whenever the credit union
detects any known or suspected Federal
criminal violations, or pattern of
criminal violations, committed or
attempted against the credit union or
involving a transaction or transactions
conducted through the credit union,
where the credit union believes it was
either an actual or potential victim of a
criminal violation, or series of criminal
violations, or that the credit union was
used to facilitate a criminal transaction,
and the credit union has a substantial
basis for identifying one of the credit
union’s officials, employees, or agents
as having committed or aided in the
commission of the criminal violation,
regardless of the amount involved in the
violation;

(ii) Transactions aggregating $5,000 or
more where a suspect can be identified.
Whenever the credit union detects any
known or suspected Federal criminal
violation, or pattern of criminal
violations, committed or attempted
against the credit union or involving a
transaction or transactions conducted
through the credit union, and involving
or aggregating $5,000 or more in funds
or other assets, where the credit union
believes it was either an actual or
potential victim of a criminal violation,
or series of criminal violations, or that
the credit union was used to facilitate a
criminal transaction, and the credit
union has a substantial basis for
identifying a possible suspect or group
of suspects. If it is determined before
filing this report that the identified
suspect or group of suspects has used an
alias, then information regarding the

true identity of the suspect or group of
suspects, as well as alias identifiers,
such as drivers’ licenses or social
security numbers, addresses and
telephone numbers, must be reported;

(iii) Transactions aggregating $25,000
or more regardless of potential suspects.
Whenever the credit union detects any
known or suspected Federal criminal
violation, or pattern of criminal
violations, committed or attempted
against the credit union or involving a
transaction or transactions conducted
through the credit union, involving or
aggregating $25,000 or more in funds or
other assets, where the credit union
believes it was either an actual or
potential victim of a criminal violation,
or series of criminal violations, or that
the credit union was used to facilitate a
criminal transaction, even though the
credit union has no substantial basis for
identifying a possible suspect or group
of suspects; or

(iv) Transactions aggregating $5,000
or more that involve potential money
laundering or violations of the Bank
Secrecy Act. Any transaction conducted
or attempted by, at or through the credit
union and involving or aggregating
$5,000 or more in funds or other assets,
if the credit union knows, suspects, or
has reason to suspect:

(A) The transaction involves funds
derived from illegal activities or is
intended or conducted in order to hide
or disguise funds or assets derived from
illegal activities (including, without
limitation, the ownership, nature,
source, location, or control of such
funds or assets) as part of a plan to
violate or evade any Federal law or
regulation or to avoid any transaction
reporting requirement under Federal
law;

(B) The transaction is designed to
evade any regulations promulgated
under the Bank Secrecy Act; or

(C) The transaction has no business or
apparent lawful purpose or is not the
sort of transaction in which the
particular member would normally be
expected to engage, and the credit union
knows of no reasonable explanation for
the transaction after examining the
available facts, including the
background and possible purpose of the
transaction.

(v) Exceptions. A credit union is not
required to file a SAR for a robbery or
burglary committed or attempted that is
reported to appropriate law enforcement
authorities, or for lost, missing,
counterfeit, or stolen securities and the
credit union files a report pursuant to
the reporting requirements of 17 CFR
240.17f-1.

(2) Filing Procedures. (i) Timing. A
credit union must file a SAR with



Federal Register/Vol. 71, No. 208/Friday, October 27, 2006 /Rules and Regulations

62879

FinCEN no later than 30 calendar days
from the date the suspicious activity is
initially detected, unless there is no
identified suspect on the date of
detection. If no suspect is identified on
the date of detection, a credit union may
use an additional 30 calendar days to
identify a suspect before filing a SAR. In
no case may a credit union take more
than 60 days from the date it initially
detects a reportable transaction to file a
SAR. In situations involving violations
requiring immediate attention, such as
ongoing money laundering schemes, a
credit union must immediately notify,
by telephone, an appropriate law
enforcement authority and its
supervisory authority, in addition to
filing a SAR.

(ii) Content. A credit union must
complete, fully and accurately, SAR
form TDF 90-22.47, Suspicious Activity
Report (also known as NCUA Form
2362) in accordance with the form’s
instructions and 31 CFR Part 103.18. A
copy of the SAR form may be obtained
from the credit union resources section
of NCUA’s Web site, http://
www.ncua.gov, or the regulatory section
of FinCEN’s Web site, http://
www.fincen.gov. These sites include
other useful guidance on SARs, for
example, forms and filing instructions,
Frequently Asked Questions, and the
FFIEC Bank Secrecy Act/Anti-Money
Laundering Examination Manual.

(iii) Compliance. Failure to file a SAR
as required by the form’s instructions
and 31 CFR Part 103.18 may subject the
credit union, its officials, employees,
and agents to the assessment of civil
money penalties or other administrative
actions.

(3) Retention of Records. A credit
union must maintain a copy of any SAR
that it files and the original or business
record equivalent of all supporting
documentation to the report for a period
of five years from the date of the report.
Supporting documentation must be
identified and maintained by the credit
union as such. Supporting
documentation is considered a part of
the filed report even though it should
not be actually filed with the submitted
report. A credit union must make all
supporting documentation available to
appropriate law enforcement authorities
and its regulatory supervisory authority
upon request.

(4) Notification to board of directors.
(i) Generally. The management of the
credit union must promptly notify its
board of directors, or a committee
designated by the board of directors to
receive such notice, of any SAR filed.

(ii) Suspect is a director or committee
member. If a credit union files a SAR
and the suspect is a director or member

of a committee designated by the board
of directors to receive notice of SAR
filings, the credit union may not notify
the suspect, pursuant to 31 U.S.C.
5318(g)(2), but must notify the
remaining directors, or designated
committee members, who are not
suspects.

(5) Confidentiality of reports. SARs
are confidential. Any credit union,
including its officials, employees, and
agents, subpoenaed or otherwise
requested to disclose a SAR or the
information in a SAR must decline to
produce the SAR or to provide any
information that would disclose that a
SAR was prepared or filed, citing this
part, applicable law, for example, 31
U.S.C. 5318(g), or both, and notify
NCUA of the request. A credit union
must make the filed report and all
supporting documentation available to
appropriate law enforcement authorities
and its regulatory supervisory authority
upon request.

(6) Safe Harbor. Any credit union,
including its officials, employees, and
agents, that makes a report of suspected
or known criminal violations and
suspicious activities to law enforcement
and financial institution supervisory
authorities, including supporting
documentation, are protected from
liability for any disclosure in the report,
or for failure to disclose the existence of
the report, or both, to the full extent
provided by 31 U.S.C. 5318(g)(3). This
protection applies if the report is filed
pursuant to this part or is filed on a
voluntary basis.

[FR Doc. E6-17838 Filed 10-26—06; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1732

RIN 2550-AA34

Record Retention

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Final regulation.

SUMMARY: The Office of Federal Housing
Enterprise Oversight (OFHEQ) is issuing
a final regulation that sets forth record
retention requirements with respect to
the record management programs of the
Federal National Mortgage Association
and the Federal Home Loan Mortgage
Corporation consistent with the safety
and soundness responsibilities of

OFHEO under the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992.

DATES: The effective date of this
regulation is October 27, 2006.

FOR FURTHER INFORMATION CONTACT: Tina
Dion, Associate General Counsel,
telephone (202) 414-3838 (not a toll-free
number); Office of Federal Housing
Enterprise Oversight, Fourth Floor, 1700
G Street, NW., Washington, DC 20552.
The telephone number for the
Telecommunications Device for the Deaf
is (800) 877—8339.

SUPPLEMENTARY INFORMATION:
I. Background

A. Introduction

Title XIII of the Housing and
Community Development Act of 1992,
Public Law 102-550, titled the “Federal
Housing Enterprises Financial Safety
and Soundness Act of 1992” (Act) (12
U.S.C. 4501 et seq.), established OFHEO
as an independent office within the
Department of Housing and Urban
Development. OFHEO is statutorily
mandated to ensure that the Federal
National Mortgage Association (Fannie
Mae) and the Federal Home Loan
Mortgage Corporation (Freddie Mac)
(collectively, the Enterprises) are
capitalized adequately and operate in a
safe and sound manner and in
compliance with applicable laws, rules,
and regulations.

The Act provides that the Director of
OFHEO (the Director) is authorized to
make such determinations, take such
actions, and perform such functions as
the Director determines are necessary
regarding his supervisory authorities,
which include examinations of the
Enterprises.! Under the Act, the Director
is authorized to conduct on-site
examinations of the Enterprises each
year, and any other examinations that
the Director determines are necessary to
ensure their safety and soundness.2

B. Record Retention and Safe and
Sound Operations

OFHEO recognizes that the
effectiveness of the examination process
is dependent upon the prompt
production of complete and accurate
records. OFHEOQ, through the
supervisory process, must have access
to the records of an Enterprise that are
necessary to determine the financial
condition of the Enterprise or the details
or the purpose of any transaction that

112 U.S.C. 4513(b)(2).
212 U.S.C. 4517(a) and (b).
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may have a material effect on the
financial condition of the Enterprise.3

Retention of such records not only
facilitates the examination process, but
also allows an Enterprise to manage
more effectively its business and detect
improper behavior that might cause
financial damage to the corporation.
Additionally, such records serve as
documentation for an Enterprise in any
controversy over its business activities
or transactions.

The importance of sound record
retention policies and procedures by
regulated institutions also has been
recognized by Congress and other
federal regulators. Adequate record
retention by the institutions has been
determined to have a high degree of
usefulness in criminal, tax, and
regulatory investigations or proceedings,
and has been identified as a requisite
component of an institution’s operation
and management on a safety and
soundness basis.*

In addition to facilitating the
oversight and enforcement of federal
banking laws, adequate record retention
has been recognized by Congress as
being essential to the oversight and
enforcement of the federal securities
laws. For example, as mandated by
section 802 of the Sarbanes-Oxley Act,5
the U.S. Securities and Exchange
Commission adopted rules requiring
accounting firms to retain for seven
years certain records relevant to their
audits and reviews of issuers’ financial
statements. Records to be retained
include an accounting firm’s
workpapers and certain other
documents that contain conclusions,
opinions, analyses, or financial data
related to the audit or review.®

Record Retention Regulation

On June 1, 2006, OFHEO published
for comment a proposed regulation, at
71 FR 31121, which sets forth proposed
safety and soundness requirements with
respect to the Enterprises’ record
retention programs. The 60-day
comment period ended on July 31, 2006.
All comments received have been made
available to the public in the OFHEO
Public Reading Room and have been
posted on the OFHEO Web site at
http://www.OFHEQ.gov.

II. Comments Received

Comments were received from
Freddie Mac and Fannie Mae. Both

312 U.S.C. 4632(c).

4 See, e.g., 12 U.S.C. 1829b, and the Guidelines
and Interagency Standards for Safety and
Soundness at 12 CFR part 30, Appendix A, II, B.

5Pub. L. 107-204, 116 Stat. 745 (2002).

617 CFR part 210. See Release Nos. 33-8180; 34—
47241; 1C-2591; FR-66; File No. S7-46-02.

Enterprises commented in support of
the general approach under the
proposed regulation. Each Enterprise
also provided comments, many of
which were technical in nature, on
specific provisions of the proposal. All
comments were taken into
consideration. A discussion of the
comments as they related to the
proposed sections of the regulation
follows.

A.§1732.1 Purpose and Scope

Proposed § 1732.1 states that the
purpose of the regulation is to set forth
minimum requirements in connection
with the record retention program of
each Enterprise, and that the
requirements are intended to ensure that
complete and accurate records of an
Enterprise are readily accessible by
OFHEO for examination and other
supervisory purposes.

Both Enterprises made technical
comments regarding § 1732.1 with
respect to the requirement to provide
OFHEO with ready access to records.
The Enterprises noted the dynamic
nature of records management and the
evolving nature of information
technology. Freddie Mac commented
that the methods of accessing hard
copies of documents in off-site storage,
electronic documents resident on a
Local Area Network, and information in
legacy databases, active databases, e-
mail, and voicemail are quite different.
Freddie Mac also noted that the level of
management controls and ready access
to records is not the same for records
created and maintained years ago as that
of records created and maintained
today. Moreover, Freddie Mac
commented that many of the records are
subject to specific legal rights of the
Enterprise or of individuals that cannot
be disregarded. For these reasons, both
Enterprises requested clarification that
access to their records under the
regulation is intended to mean
“‘reasonable’ access.

OFHEO understands that all records
are not equally accessible. For purposes
of clarification, OFHEO has added
language to §1732.1, as well as
§§1732.6(a)(2)(iii) and 1732.7(d), which
clarifies that the sections’ accessibility
requirements are intended to be by
reasonable means, consistent with the
nature and availability of the records
and existing information technology.

B.§1732.2 Definitions
Active Record

As proposed, the term “active record”
would be defined under §1732.2(b) to
mean a document that is necessary to
conduct the current business of an office

or business unit of an Enterprise and,
therefore, is readily available for
consultation and reference.

The Enterprises made technical
comments on this definition, as well as
the definitions for the terms “inactive
record” and “‘vital records,” requesting
that the terms be amended by
substituting the word ‘“‘record” or
“records” for “document” or
documents,” as appropriate. Each
Enterprise stated that such amendments
would more fully incorporate what is
intended by the proposal, i.e., its
definition of “record,” and would be
consistent with best practices.”

OFHEO agrees with the recommended
technical changes and has revised the
definitions in § 1732.2(b), (h), and (m)
accordingly in the final regulation.
Employee

As proposed, the definition of the
term “employee”” would be defined in
§ 1732.2(e) to mean any officer or
employee of an Enterprise, any
conservator appointed by OFHEO, or
any agent or independent contractor
acting on behalf of an Enterprise. Both
Enterprises commented that including
independent contractors and agents in
the definition was significant because
such individuals would be subject to
several provisions of the proposed
regulations, i.e., the training
requirements under § 1732.6(b); the
record hold notifications under
§ 1732.7(b); the reporting requirements
of potential investigations under
§1732.7(b)(3), and the definition of
“record” under § 1732.2(j)(3).

Fannie Mae stated that extending the
regulation’s general reach in this way
would create obligations with regard to
parties and documents beyond an
Enterprise’s control, would generate
considerable burden and expense for the
Enterprise without yielding
commensurate gains with respect to
improved operations or supervision,
and would increase litigation risk by
exposing the Enterprise to potential
liability for the actions (or non-actions)
of third parties or individuals outside
the Enterprise’s control.

Both Enterprises requested that
OFHEO not include agents and
independent contractors within the
general definition of the term
“employee.” Rather, they recommended
that, to the extent that any section of the
regulation is intended to apply to agents

7In their comments on best practices in the field
of records management, both Enterprises referred to
the guidelines and standards of the following
organizations: The Sedona Conference (2005), the
American National Standards Institute/Association
of Records Managers and Administrators, and the
International Organization for Standardization.
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or independent contractors, OFHEO
amend the section to include specific
language making it apply to agents or
independent contractors, tailored to
what would be appropriate under the
circumstances.

In response to the comments, OFHEO
has deleted the phrase “or any agent or
independent contractor acting on behalf
of an Enterprise” from § 1732.2(e), and
has added specific language for coverage
of agents or independent contractors as
appropriate in other sections of the final
regulation, as noted below.

Inactive Record

As proposed, the term “inactive
record” would be defined in § 1732.2(h)
to mean a document that is seldom used
but must be retained by an Enterprise
for legislative, fiscal, legal, archival,
historical, or vital records purposes.

In its technical comment, Fannie Mae
requested that the words “legislative”
and ‘““‘archival”” be deleted from the
definition. Fannie Mae stated that the
words do not appear to add anything
substantive to the other qualifying
terms, and that the proposal provides no
elaboration as to what these words are
intended to capture that is not otherwise
covered. Fannie Mae noted that, as an
industry practice, records generally are
defined for record retention purposes as
having operational, vital record, legal or
regulatory, fiscal, and historical value.

OFHEO concurs with Fannie Mae’s
technical comment and has revised the
definition of “inactive record”
accordingly in the final regulation. Also,
as noted above, the word “record” has
been substituted for the word
“document.”

Record

As proposed, the definition of the
term “‘record” in § 1732.2(j) would
mean: Any document whether generated
internally or received from outside
sources by an Enterprise or employee in
connection with Enterprise business,
regardless of the following: (1) Form or
format, including hard copy documents
(e.g., files, logs, and reports) and
electronic documents (e.g., e-mail,
databases, spreadsheets, PowerPoint
presentations, electronic reporting
systems, electronic tapes and back-up
tapes, optical discs, CD-ROMS, and
DVDs), and voicemail records; (2) where
the document is stored or located,
including network servers, desktop or
laptop computers and handheld
computers, other wireless devices with
text messaging capabilities, and on-site
or off-site at a storage facility; (3)
whether the document is maintained or
used on Enterprise-owned equipment,
or personal or home computer systems

of an employee; or (4) whether the
document is active or inactive.

Fannie Mae recommended that the
proposed regulation use the definition
of the term “record” provided in
Internal Organization for Standards, ISO
15849-1 § 3.15. That standard provides
that a record “‘is information created,
received, and maintained as evidence
and information by an organization or
person, in the pursuance of legal
obligations or in the transaction of
business.” Freddie Mac, also referencing
industry standards, requested that the
word “information” be used in the
definition, rather than ‘“document.”
Freddie Mac requested another
technical change that would modify the
definition by inserting the term
“maintained” between the word
“employee” and the phrase “in
connection with.” Both Enterprises
explained that the recommended
revisions better reflect the corporate
practices and supervisory concerns.

OFHEO agrees with the technical
changes recommended by Freddie Mac
and has revised the definition of the
term “record” in § 1732.2(j) to read ‘“‘any
information whether generated
internally or received from outside
sources or employee maintained in
connection with Enterprise business
* * *» Gonforming changes have also
been made to subsections (2), (3), and
(4) accordingly.

OFHEO does not agree to make use of
the entire ISO definition for the
definition of the term “records,” as
recommended by Fannie Mae, because
other elements of the ISO definition are
encompassed in § 1732.2 under the
definition of the terms “active record”
and ‘““vital records.” In addition, the
language of the definition in § 1732.2(j),
namely “whether generated internally
or received from outside sources” is
necessary to ensure that records are
appropriately retained even if they have
not been generated or created by the
Enterprise.

Record Retention Schedule

As proposed, the definition of the
term “‘record retention schedule” would
be defined in § 1732.2(k) to mean “a
form that details the categories of
records an Enterprise is required to store
and their corresponding record
retention periods. The record retention
schedule includes reproductions, as
well as all media, including microfilm
and machine-readable computer
records, for each record category.”

Fannie Mae commented that the
inclusion of the term “reproductions” in
the definition would be inconsistent
with the standard industry approach,
which does not require retention of

copies because of the burden and
expense of such retention. OFHEO
understands that retention of all
reproductions or copies of records
would be burdensome and expensive.
Reproductions would be listed in a
record retention schedule only if the
original of the official record is not
available. Accordingly, OFHEO has
revised the second sentence of the
proposed definition to read: “The record
retention schedule includes all media,
such as microfilm and machine-readable
computer records, for each record
category. Reproductions are also
included for each record category if the
original of the official record is not
available.”

Fannie Mae also commented that the
record retention schedule is envisioned
as a “form.” Fannie Mae also requested
a technical change to the definition, i.e.,
substitution of the word ““schedule” for
the term ““form,” to be consistent with
the standard industry approach. OFHEO
agrees and has changed the term “form”
to “schedule” in the definition of the
term ‘“record retention schedule” in the
final regulation.

Record Period

As proposed, the definition of the
term ‘“‘Retention period” would be
defined in § 1732.2(1) to mean the length
of time that records must be kept before
they are destroyed. Records not
authorized for destruction would have a
retention period of “permanent.”

Fannie Mae made a technical
comment that the definition is
ambiguous, and requested that the
definition be changed to state that:
“Records not provided with a ‘retention
period’ must be retained, unless
scheduled for destruction.”

OFHEO has determined that the
definition, as proposed, is clear and,
therefore, has not made the technical
change.

Vital Records

As proposed, the term ‘““vital records”
would be defined in §1732.2(m) to
mean documents that are needed to
meet operational responsibilities of an
Enterprise under emergency or disaster
conditions (emergency operating
records) or to protect the legal and
financial rights of an Enterprise and
those affected by Enterprise activities.
Emergency operating records would be
defined to mean the type of vital records
essential to the continued functioning or
reconstitution of an Enterprise during
and after an emergency. Moreover, a
vital record would be further defined to
include a record that could be both an
emergency operating record and a legal
and financial rights record.
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Fannie Mae commented that the
definition includes documents ‘“needed
* * * to protect the legal and financial
rights of * * * those affected by
Enterprise activities.” Fannie Mae stated
that the company is very concerned
about the possible impact of this
language, as it arguably could be read to
create new, unpredictable obligations to
third parties, and thus potential legal
risk. To allay such concerns and to be
consistent with industry best practices,
Fannie Mae requested that the words
“those affected by Enterprise activities”
be substituted with the phrase “its
employees, creditors, customers and
holders of its securities.”

In response to the comment, OFHEO
has determined to delete the words
“those affected by Enterprise activities”
from the definition of the term ““vital
records” in the final regulation. Also, as
noted above, the word ‘‘records’ has
been substituted for the word
“documents.”

C. Section 1732.5 Establishment and
Evaluation of Record Retention Program

Section 1732.5(a) of the proposed
regulation would require each
Enterprise to establish and maintain a
written record retention program and
provide a copy of such program to the
Examiner-in-Charge (EIC) of the
Enterprise within 120 days of the
regulation’s effective date, and annually
thereafter, and whenever a significant
revision to the program has been made.

Fannie Mae advised in its comments
that the company will be prepared to
submit a written plan within 120 days
of the effective date on the
understanding that the EIC will advise
if the planned program is acceptable
before investments are made in order to
avoid costly changes and unnecessary
delays. For the build-out process,
Fannie Mae further advised that the
company anticipates using one or more
pilots to test and improve its proposed
policy, approach and technology.

Freddie Mac stated that the company
expects to include in its initial report to
OFHEO a snapshot of its current records
retention program, including any
additional enhancements that are
implemented by the date of that report,
together with a description of planned
enhancements (both short-term and
long-term) to that program. That first
report will reflect that Freddie Mac has
a records management program in place
that encompasses records retention, but
that the company is continuing to
develop and strengthen its program.
Freddie Mac noted that with OFHEO
feedback on both its record retention
program, and on planned
enhancements, the corporation can align

the records retention program with the
expectations of OFHEO under the final
regulation.

OFHEO understands that both
Enterprises are in the process of
developing and upgrading their records
management systems to comport with
changing technology and the
requirements of the final regulation. To
that end, OFHEO encourages an
Enterprise to submit relevant materials
to and confer with its EIC as needed to
ensure that its record retention program
is compliant.

D. Section 1732.6 Minimum
Requirements of Record Retention
Program Requirements

Section 1732.6(a)(2)(iii) of the
proposed regulation would require that
the record retention program established
and maintained by an Enterprise be
reasonably designed to assure that the
format of retained records and the
retention period permit ready access by
the Enterprise, and, upon request, by the
examination and other staff of OFHEO.

As noted above, in response to
technical comments received on
§1732.1, OFHEO has revised subsection
(a)(2)(iii) of §1732.6 in the final
regulation to clarify the accessibility
requirement to mean access by
reasonable means, consistent with the
nature and availability of the records
and existing information technology.

Additionally, Freddie Mac made a
technical comment requesting that
OFHEDO revise this subsection (and
§1732.7(d), which addresses access to
and retrieval of records during a record
hold) to include at the end the phrase
“subject to applicable legal rights.”

OFHEOQ has determined that it is not
necessary to add the requested phrase to
either subsection because the record
retention requirements of the regulation
are imposed for purposes of supervisory
access by OFHEOQ to Enterprise records
and do not result in a waiver of existing
rights.

Section 1732.6(a)(5) of the proposed
regulation would require that the record
retention program established and
maintained by an Enterprise include an
accurate, current, and comprehensive
record retention schedule that lists
records by major categories,
subcategories, record type, and retention
period, which retention period is
appropriate to the specific record and
consistent with applicable legal,
regulatory, fiscal, and administrative
requirements.

Fannie Mae commented that the term
“administrative” is ambiguous. Fannie
Mae stated that, if the term is intended
to reference administrative requirements
of OFHEQ, the term ‘“‘regulatory”

already captures these requirements, so
the term “administrative” should be
deleted. If, however, what is intended to
be captured are the Enterprises’
business needs, the term “operational”’
or “business” should be substituted for
the term “administrative.”

OFHEO notes that the term
“administrative” refers to requirements
that are internal to a company, i.e., the
Enterprise. Therefore, the term is not
duplicative of the term “regulatory.”
However, for purposes of clarification,
OFHEO has determined to revise
§1732.6(a)(5) in the final regulation by
substituting the terms “operational and
business” for the term ““administrative.”

Training

Section 1732.6(b) of the proposed
regulation would require that an
Enterprise’s record retention program
provide for training of and notice to all
employees on a periodic basis on their
record retention responsibilities,
including instruction regarding
penalties provided by law for the
unlawful removal or destruction of
records.

The Enterprises commented that this
provision should be modified to include
specific language tailored to
requirements appropriate for
independent contractors and agents. In
its technical comment, Freddie Mac
requested that OFHEO modify the
proposal to provide that the training
provision applies only to actual
employees of an Enterprise, and that the
Enterprise also takes reasonable steps to
ensure that agents or independent
contractors who are involved with
creating or maintaining Enterprise
records receive notice and/or training
regarding record retention
responsibilities in a manner appropriate
to their engagement. Fannie Mae
requested amending the proposed
section to include specific language
making training for agents or
independent contractors consistent with
their roles and responsibilities.

As noted above in response to
comments on §1732.2(e), OFHEQ has
added specific language for coverage of
agents or independent contractors to
several sections of the final regulation.
With respect to § 1732.6, a second
sentence has been added to subsection
(b) that reads as follows: “The record
retention program also shall provide for
training for the agents or independent
contractors of an Enterprise, as
appropriate, consistent with their
respective roles and responsibilities to
the Enterprise.”
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E. Section 1732.7 Record Hold
Definition

Section 1732.7(a) of the proposed
regulation would define the term
“record hold” to mean a requirement,
an order, or a directive from an
Enterprise or OFHEO that the Enterprise
is to retain records relating to a
particular issue in connection with an
actual or a potential OFHEO
examination, investigation, enforcement
proceeding, or litigation.

Both Enterprises expressed concern
that criteria for a record hold is stated
in terms of a “potential”’ investigation,
enforcement proceeding or litigation.
Fannie Mae commented that virtually
everything that an Enterprise does raises
some “‘potential” for litigation, and
virtually every question that OFHEO
asks raises some “potential” for an
OFHEQ investigation. Fannie Mae
stated that the overly broad and
ambiguous standard would needlessly
create an onerous burden both on the
Enterprises and OFHEO. Fannie Mae
requested that the word ““likely” be
substituted for the word “potential.”

Freddie Mac made the technical
comment that the term “potential”
requires or suggests that an Enterprise or
employee is obligated and accountable
to accurately guess when a matter could
possibly give rise to an OFHEO
examination, investigation, enforcement
proceeding or litigation, resulting in an
impossible standard with which to
comply in practice. Freddie Mac
requested that subsection (a) of § 1732.7
be modified to require that an Enterprise
receive notice from OFHEO.

To address these comments, OFHEO
has amended subsection (a) of §1732.7
in the final regulation to clarify that the
record retention requirements of a
record hold result upon receipt by the
Enterprise of notice from OFHEO. As
amended, subsection (a) reads as
follows: “For purposes of this part, the
term ‘record hold’ means a requirement,
an order, or a directive from an
Enterprise or OFHEO that the Enterprise
is to retain records relating to a
particular issue in connection with an
actual or a potential OFHEO
examination, investigation, enforcement
proceeding, or litigation of which the
Enterprise has received notice from
OFHEO.” As a result of the amendment,
OFHEOQ has determined that it is not
necessary to substitute the word
“likely” for the word “potential.”

Notification by an Enterprise

Section 1732.7(b)(1) of the proposed
regulation would require that the record
retention program of an Enterprise
“[a]ddress how all employees will

receive prompt notification of a record
hold; * * *.” Fannie Mae stated that it
understands that this provision requires
only that the program provide the
mechanism by which all relevant
employees will be notified of a record
hold, and does not require that all
employees in fact be made aware of
each and every record hold issued.
Otherwise, Fannie Mae stated the result
would be a great deal of cost, confusion
and unnecessary effort, as the vast
majority of Enterprise employees would
have nothing germane to a particular
hold. Moreover, Fannie Mae stated that
industry best practice is not to notify
each employee at a company of every
records hold, but rather to notify only
those employees who are likely to have
records covered by the records hold. To
that end, Fannie Mae requested that the
subsection be modified by deleting the
words “all employees” and substituting
the phrase “the Enterprise will
determine which employees, agents and
independent contractors need to and.”

OFHEO understands that not all
employees of an Enterprise may fall
within the scope of the notification
requirements of § 1732.7(b)(1) in light of
the nature of their responsibilities and
activities. To clarify that understanding,
OFHEO has deleted the word “all”
before the word “employees” in the
final regulation. Additionally, as noted
above, because agents or independent
contractors of the Enterprise have been
deleted from the definition of the term
“employees,” specific language has
been added to the subsection to cover
agents or independent contractors, as
appropriate. As amended, § 1732.7(b)(1)
reads as follows in the final regulation:
“The record retention program of an
Enterprise shall: (1) Address how
employees and, as appropriate, how
agents or independent contractors
consistent with their respective roles
and responsibilities to the Enterprise,
will receive prompt notification of a
record hold;”.

Section 1732.7(b)(3) of the proposed
regulation would require that the record
retention program of an Enterprise
“[plrovide that any employee who is
aware of a potential investigation,
enforcement proceeding, or litigation by
OFHEO involving the Enterprise or an
employee shall notify immediately the
legal department of the Enterprise and
shall retain any records that may be
relevant in any way to such
investigation, enforcement proceeding,
or litigation.”

Similar to comments made on other
sections, both Enterprises expressed
concerns regarding the scope of
coverage for the notification
requirements of § 1732.7(b)(3) and

criteria for determining a ““potential”
investigation, enforcement proceeding,
or litigation by OFHEO involving the
Enterprise or an employee.

The concerns expressed have been
addressed by OFHEQO. As noted above in
its response to comments received on
§1732.2(e), OFHEO has deleted
coverage of agents or independent
contractors acting on behalf of an
Enterprise from the definition of the
term “employee,” and their coverage is
limited to certain sections of the final
regulation as appropriate. OFHEO also
amended subsection (a) of §1732.7 in
the final regulation to clarify that the
record retention requirements of a
record hold result upon receipt by an
Enterprise of notice from OFHEO.

To further allay any concerns, OFHEO
has amended § 1732.7(b)(3) by replacing
the words ““aware of”’ with “has
received notice of”” and also by inserting
the phrase *“, or otherwise has actual
knowledge that an issue is subject to
such an enforcement proceeding or
litigation,”” before the words “‘shall
notify.” Thus, OFHEO would provide
written notice to an Enterprise of its
intent to conduct an investigation some
time in the future, thereby providing
notice of a “potential investigation.”
Also, consistent with other sections
discussed above, language has been
added to the subsection to require that
agents and independent contractors
receive notice of a record hold to the
extent appropriate in light of the nature
of their engagement.

Specifically, § 1732.7(b)(3) of the final
regulation provides that the record
retention program of an Enterprise shall
“provide that any employee and, as
appropriate, any agent or independent
contractor consistent with his or her
respective role and responsibility to the
Enterprise, who has received notice of a
potential investigation, enforcement
proceeding, or litigation by OFHEO
involving the Enterprise or an
employee, or otherwise has actual
knowledge that an issue is subject to
such an investigation, enforcement
proceeding or litigation, shall notify
immediately the legal department of the
Enterprise and shall retain any records
that may be relevant in any way to such
investigation, enforcement proceeding,
or litigation.”

It is noted that OFHEO also has
revised subsection (b)(1) of §1732.7,
which requires prompt notification of a
record hold, to include, as appropriate,
coverage of agents and independent
contractors consistent with their roles
and responsibilities.
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F. Section 1732.10 Supervisory Action

Section 1732.10(a) of the proposed
regulation would provide that failure by
an Enterprise to comply with this part
may subject the Enterprise or the board
members, officers, or employees thereof
to supervisory action by OFHEO under
the Act, including but not limited to
cease-and-desist proceedings, temporary
cease-and-desist proceedings, and civil
money penalties.

Both Enterprises commented on
compliance with the proposed section.
Fannie Mae noted the necessary
complexities of developing a
comprehensive record retention scheme
and suggested that, consistent with the
approach of federal banking regulators,
OFHEO establish a specific system for
the submission of Enterprise
remediation plans (over perhaps a
thirty-day period) with regard to any
deficiencies regarding compliance with
§1732.10(a). Fannie Mae stated that
such a system would provide a routine,
efficient framework for the resolution of
issues that do not merit formal
enforcement action, without foreclosing
the ability to take more formal action, as
OFHEO deemed appropriate.

Freddie Mac commented that in light
of the lack of bright lines as to precisely
what is required for full compliance
with the regulation, the rapidly
changing best practices in the records
management field, and the time
required to develop and implement
enhancements to records management
programs, it would be appropriate for
OFHEO to first consider using feedback,
followed by a request for a remediation
plan, prior to considering formal
enforcement actions, in instances where
OFHEO believes an Enterprise acting in
good faith is not in full compliance with
the regulation. Thus, Freddie Mac
requested that § 1732.10(a) be revised to
require appropriate supervisory
notification before noncompliance
would subject the Enterprise to a
supervisory action by OFHEO.

OFHEO understands that both
Enterprises are in the process of
developing and upgrading their records
management systems to comport with
changing technology. To that end, both
during the 120-day implementation
period and afterwards, OFHEO
encourages each Enterprise to submit
relevant materials to and confer with its
EIC as needed to ensure that its record
retention program is compliant.

III. Final Regulation

Except with respect to the technical
and clarifying revisions of the proposed
language as described above, OFHEO

has determined to issue the regulation
as proposed.

Regulatory Impact

Executive Order 12866, Regulatory
Planning and Review

This regulation does not result in an
annual effect on the economy of $100
million or more or a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or foreign markets.
Accordingly, no regulatory impact
assessment is required. Nevertheless,
this regulation was submitted to the
Office of Management and Budget for
review under other provisions of
Executive Order 12866 as a significant
regulatory action.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities (5 U.S.C. 605(b)). OFHEO has
considered the impact of the regulation
under the Regulatory Flexibility Act.
The General Counsel of OFHEO certifies
that the regulation, as herein adopted, is
not likely to have a significant economic
impact on a substantial number of small
business entities because the regulation
is applicable only to the Enterprises
which are not small entities for
purposes of the Regulatory Flexibility
Act.

Executive Order 13132, Federalism

Executive Order 13132 requires that
Executive departments and agencies
identify regulatory actions that have
significant federalism implications. A
regulation has federalism implications if
it has substantial direct effects on the
States, on the relationship or
distribution of power between the
Federal Government and the States, or
on the distribution of power and
responsibilities among various levels of
Government. The Enterprises are
federally chartered corporations

supervised by OFHEO. This regulation
sets forth minimum record retention
requirements with which the
Enterprises must comply for Federal
supervisory purposes and address the
safety and soundness authorities of the
agency. This regulation does not affect
in any manner the powers and
authorities of any State with respect to
the Enterprises or alter the distribution
of power and responsibilities between
State and Federal levels of government.
Therefore, OFHEO has determined that
this final regulation has no federalism
implications that warrant the
preparation of a Federalism Assessment
in accordance with Executive Order
13132.

List of Subjects in 12 CFR Part 1732

Government-Sponsored Enterprises,
Reporting and recordkeeping
requirements, Records.

m Accordingly, for the reasons stated in
the preamble, OFHEO adds part 1732 to
subchapter C of 12 CFR chapter XVII to
read as follows:

Subchapter C—Safety and Soundness

PART 1732—RECORD RETENTION

Subpart A—General

Sec.

1732.1 Purpose and scope.
1732.2 Definitions.
1732.3—4 [Reserved]

Subpart B—Record Retention Program

1732.5 Establishment and evaluation of
record retention program.

1732.6 Minimum requirements of record
retention program.

1732.7 Record hold.

1732.8-1732.9 [Reserved]

Subpart C—Supervisory Action
1732.10 Supervisory action.

Authority: 12 U.S.C. 4513(a), 4513(b)(1),
4513(b)(5), 4514, 4631, 4632, and 4632.

Subpart A—General
§1732.1

In furtherance of the safety and
soundness authorities of OFHEO, this
part sets forth minimum requirements
in connection with the record retention
program of each Enterprise. The
requirements are intended to ensure that
complete and accurate records of an
Enterprise are readily accessible by
OFHEO for examination and other
supervisory purposes. Such access shall
be by reasonable means, consistent with
the nature and availability of the records
and existing information technology.

§1732.2 Definitions.
For purposes of this part, the term:

Purpose and scope.
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(a) Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, Title XIII of the
Housing and Community Development
Act of 1992, Public Law 102-550,
section 1301, Oct. 28, 1992, 106 Stat.
3672, 3941 through 4012 (1993) (12
U.S.C. 4501 et seq.).

(b) Active record means a record that
is necessary to conduct the current
business of an office or business unit of
an Enterprise and, therefore, is readily
available for consultation and reference.

(c) Director means the Director of
OFHEQ, or his or her designee.

(d) Electronic record means a record
created, generated, communicated, or
stored by electronic means.

(e) Employee means any officer or
employee of an Enterprise or any
conservator appointed by OFHEO.

(f) Enterprise means the Federal
National Mortgage Association or the
Federal Home Loan Mortgage
Corporation; and the term “Enterprises”
means, collectively, the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation.

(g) E-mail means electronic mail,
which is a method of communication in
which:

(1) Usually, text is transmitted (but
sometimes also graphics and/or audio
information);

(2) Operations include sending,
storing, processing, and receiving
information;

(3) Users are allowed to communicate
under specified conditions; and

(4) Messages are held in storage until
called for by the addressee, including
any attachment of separate electronic
files.

(h) Inactive record means a record
that is seldom used but must be retained
by an Enterprise for fiscal, legal,
historical, or vital records purposes.

(i) OFHEO means the Office of Federal
Housing Enterprise Oversight.

(j) Record means any information
whether generated internally or received
from outside sources by an Enterprise or
employee maintained in connection
with Enterprise business, regardless of
the following:

(1) Form or format, including hard
copy documents (e.g., files, logs, and
reports) and electronic documents (e.g.,
e-mail, databases, spreadsheets,
PowerPoint presentations, electronic
reporting systems, electronic tapes and
back-up tapes, optical discs, CD-ROMS,
and DVDs), and voicemail records;

(2) Where the information is stored or
located, including network servers,
desktop or laptop computers and
handheld computers, other wireless
devices with text messaging capabilities,

and on-site or off-site at a storage
facility;

(3) Whether the information is
maintained or used on Enterprise-
owned equipment, or personal or home
computer systems of an employee; or

(4) Whether the information is active
or inactive.

(k) Record retention schedule means a
schedule that details the categories of
records an Enterprise is required to
retain and the corresponding retention
periods. The record retention schedule
includes all media, such as microfilm
and machine-readable computer
records, for each record category.
Reproductions are also included for
each record category if the original of
the official record is not available.

(1) Retention period means the length
of time that records must be kept before
they are destroyed. Records not
authorized for destruction have a
retention period of “permanent.”

(m) Vital records means records that
are needed to meet operational
responsibilities of an Enterprise under
emergency or disaster conditions
(emergency operating records) or to
protect the legal and financial rights of
an Enterprise. Emergency operating
records are the type of vital records
essential to the continued functioning or
reconstitution of an Enterprise during
and after an emergency. A vital record
may be both an emergency operating
record and a legal and financial rights
record.

§§1732.3-1732.4 [Reserved]

Subpart B—Record Retention Program

§1732.5 Establishment and evaluation of
record retention program.

(a) Establishment. An Enterprise shall
establish and maintain a written record
retention program and provide a copy of
such program to the OFHEO Examiner-
in-Charge of the Enterprise within 120
days of the effective date of this part,
and annually thereafter, and whenever a
significant revision to the program has
been made.

(b) Evaluation. Management of the
Enterprise shall evaluate in writing the
adequacy and effectiveness of the record
retention program at least every three
years and provide a copy of the
evaluation to the board of directors and
the OFHEO Examiner-in-Charge of the
Enterprise.

§1732.6 Minimum requirements of record
retention program.

(a) Requirements. The record
retention program established and
maintained by an Enterprise under
§1732.5 shall:

(1) Be reasonably designed to assure
that retained records are complete and
accurate;

(2) Be reasonably designed to assure
that the format of retained records and
the retention period—

(i) Are adequate to support litigation
and the administrative, business,
external and internal audit functions of
the Enterprise;

(ii) Comply with requirements of
applicable laws and regulations; and

(iii) Permit ready access by the
Enterprise and, upon request, by the
examination and other staff of OFHEO
by reasonable means, consistent with
the nature and availability of the records
and existing information technology;

(3) Assign in writing the authorities
and responsibilities for record retention
activities;

(4) Include policies and procedures
concerning record holds, consistent
with §1732.7;

(5) Include an accurate, current, and
comprehensive record retention
schedule that lists records by major
categories, subcategories, record type,
and retention period, which retention
period is appropriate to the specific
record and consistent with applicable
legal, regulatory, fiscal, and operational
and business requirements;

(6) Include adequate security and
internal controls to protect records from
unauthorized access and data alteration;
and

(7) Provide for adequate back-up and
recovery of electronic records.

(b) Training. The record retention
program shall provide for training of
and notice to all employees on a
periodic basis on their record retention
responsibilities, including instruction
regarding penalties provided by law for
the unlawful removal or destruction of
records. The record retention program
also shall provide for training for the
agents or independent contractors of an
Enterprise, as appropriate, consistent
with their respective roles and
responsibilities to the Enterprise.

§1732.7 Record hold.

(a) Definition. For purposes of this
part, the term “record hold” means a
requirement, an order, or a directive
from an Enterprise or OFHEO that the
Enterprise is to retain records relating to
a particular issue in connection with an
actual or a potential OFHEO
examination, investigation, enforcement
proceeding, or litigation of which the
Enterprise has received notice from
OFHEO.

(b) Notification by Enterprise. The
record retention program of an
Enterprise shall:

(1) Address how employees and, as
appropriate, how agents or independent
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contractors consistent with their
respective roles and responsibilities to
the Enterprise, will receive prompt
notification of a record hold;

(2) Designate an individual to
communicate specific requirements and
instructions, including, when necessary,
the instruction to cease immediately any
otherwise permissible destruction of
records; and,

(3) Provide that any employee and, as
appropriate, any agent or independent
contractor consistent with his or her
respective role and responsibility to the
Enterprise, who has received notice of a
potential investigation, enforcement
proceeding, or litigation by OFHEO
involving the Enterprise or an
employee, or otherwise has actual
knowledge that an issue is subject to
such an investigation, enforcement
proceeding or litigation, shall notify
immediately the legal department of the
Enterprise and shall retain any records
that may be relevant in any way to such
investigation, enforcement proceeding,
or litigation.

(c) Method of record retention. The
record retention program of an
Enterprise shall address the method by
which the Enterprise will retain records
during a record hold. Specifically, the
program shall describe the method for
the continued preservation of electronic
records, including e-mails, and the
conversion of records from paper to
electronic format as well as any
alternative storage method.

(d) Access to and retrieval of records.
The record retention program of an
Enterprise shall ensure access to and
retrieval of records by the Enterprise
and access, upon request, by OFHEO,
during a record hold. Such access shall
be by reasonable means, consistent with
the nature and availability of the records
and existing information technology.

§§1732.8-1732.9 [Reserved]

Subpart C—Supervisory Action

§1732.10 Supervisory action.

(a) Supervisory action. Failure by an
Enterprise to comply with this part may
subject the Enterprise or the board
members, officers, or employees thereof
to supervisory action by OFHEO under
the Act, including but not limited to
cease-and-desist proceedings, temporary
cease-and-desist proceedings, and civil
money penalties.

(b) No limitation of authority. This
part does not limit or restrict the
authority of OFHEOQ to act under its
safety and soundness mandate, in
accordance with the Act. Such authority
includes, but is not limited to,
conducting examinations, requiring

reports and disclosures, and enforcing
compliance with applicable laws, rules,
and regulations.

Dated: October 23, 2006.
James B. Lockhart, III,

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. E6-18034 Filed 10-26—06; 8:45 am]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-21968; Directorate
Identifier 2005-NM-077-AD; Amendment
39-14798; AD 2006—22-01]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757-200, —200CB, and —-300
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 757-200, —200CB, and
—300 series airplanes. This AD requires
repetitive detailed inspections for
proper functioning of the girt bar leaf
springs for the escape slides to ensure
the leaf springs retain the sliders and
the required 0.37-inch minimum
engagement between the sliders and
floor fittings is achieved at passenger
doors 1, 2, and 4, and corrective actions
if necessary. This AD results from a
report that the escape slides failed to
deploy correctly during an operator’s
tests of the escape slides. We are issuing
this AD to prevent escape slides from
disengaging from the airplane during
deployment or in use, which could
result in injuries to passengers or
flightcrew.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 1, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Patrick Gillespie, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6429; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the street
address stated in the ADDRESSES section.

Discussion

The FAA issued a supplemental
notice of proposed rulemaking (NPRM)
to amend 14 CFR part 39 to include an
AD that would apply to certain Boeing
Model 757-200, —200CB, and —300
series airplanes. That supplemental
NPRM was published in the Federal
Register on May 19, 2006 (71 FR 29092).
That supplemental NPRM proposed to
require repetitive detailed inspections
for proper functioning of the girt bar leaf
springs for the escape slides to ensure
the leaf springs retain the sliders and
the required 0.37-inch minimum
engagement between the sliders and
floor fittings is achieved at passenger
doors 1, 2, and 4, and corrective actions
if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Support for the Supplemental NPRM

Boeing supports the contents of the
supplemental NPRM.

Request To Clarify Prohibition for
Bending Girt Bar

One commenter, a private citizen,
states that it is unclear what to do if the
subject girt bar retention leaf springs are
bent before the effective date of the AD.
The commenter states that it is virtually
impossible to determine if such springs
were bent before. Therefore, the
commenter requests that we clarify
paragraphs (f) and (g) of the
supplemental NPRM if the intent is to
prohibit bending of the spring in the
future. The commenter suggests that we
revise the final rule to add the following
words to paragraphs (f) and (g): “* * *
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this AD does not allow that procedure
from the effective date of this AD.”

We disagree that it is necessary to
change paragraphs (f) and (g) of the final
rule to add the suggested wording. Both
paragraphs prohibit bending the girt bar
during the actions accomplished in
accordance with this AD, which are
required within 24 months after the
effective date of this AD. Therefore, the
paragraphs already prohibit bending the
girt bars as of the effective date of the
actions in the AD. We have not changed
the AD in this regard.

Explanation of Change to Paragraph (g)

Paragraph (g) of the NPRM referred to
the paragraph titled ‘“Part 2—
‘Inspection’”” in Boeing Special
Attention Service Bulletin 757-52—
0085, dated March 24, 2005; and Boeing
Special Attention Service Bulletin 757—
52—-0086, dated March 24, 2005.
However that paragraph title is not
included in Boeing Special Attention
Service Bulletin 757-52—-0085.
Therefore, we have changed paragraph
(g) of the AD to remove the reference to
the paragraph titled ‘“Part 2—
‘Inspection’ ” in the service bulletins.
The requirement to do an “approved
equivalent procedure” in accordance
with the applicable chapter/section of
the Boeing 757 AMM or Boeing 757
CMM specified in the applicable service
bulletin remains.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD with the change described
previously. We have determined that
this change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 944 airplanes of the
affected design in the worldwide fleet.
This AD affects about 632 airplanes of
U.S. registry. The inspection takes about
2 work hours per airplane, at an average
labor rate of $80 per work hour. Based
on these figures, the estimated cost of
the AD for U.S. operators is $101,120, or
$160 per airplane, per inspection cycle.

Interim Action

We consider this AD interim action. If
final action is later identified, we may
consider further rulemaking then.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of

the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13

by adding the following new
airworthiness directive (AD):

2006-22-01 Boeing: Amendment 39-14798.
Docket No. FAA-2005-21968;
Directorate Identifier 2005-NM-077-AD.

Effective Date

(a) This AD becomes effective December 1,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 757—
200 and —200CB series airplanes, certificated
in any category, as identified in Boeing
Special Attention Service Bulletin 757-52—
0085, dated March 24, 2005; and Boeing
Model 757-300 series airplanes, certificated
in any category, as identified in Boeing
Special Attention Service Bulletin 757-52—
0086, dated March 24, 2005.

Unsafe Condition

(d) This AD results from a report that the
escape slides failed to deploy correctly
during an operator’s tests of the escape
slides. We are issuing this AD to prevent
escape slides from disengaging from the
airplane during deployment or in use, which
could result in injuries to passengers or
flightcrew.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Detailed Inspection and Corrective Actions

(f) Within 24 months after the effective
date of this AD: Do a detailed inspection for
inadequate spring retention force and
inadequate girt bar slider dimensions of the
girt bar leaf springs for the escape slides at
passenger doors 1, 2, and 4; and do any
applicable corrective actions before further
flight. Do all the actions in accordance with
the Accomplishment Instructions of the
applicable service bulletin in paragraph (f)(1)
or (f)(2) of this AD, except as provided by
paragraph (g) of this AD. Where the airplane
maintenance manuals (AMMs) and
component maintenance manuals (CMMs)
referenced by the applicable service bulletin
include procedures that allow bending the
girt bar retention spring, this AD does not
allow that procedure. Repeat the inspection
thereafter at intervals not to exceed 24
months, or after each maintenance task
where removal of and installation of the girt
bar is necessary, whichever occurs earlier.

(1) For Boeing Model 757—-200 and —200CB
series airplanes: Boeing Special Attention
Service Bulletin 757-52-0085, dated March
24, 2005.

(2) For Boeing Model 757-300 series
airplanes: Boeing Special Attention Service
Bulletin 757-52-0086, dated March 24, 2005.

Equivalent Procedures

(g) Where the applicable service bulletin
specified in paragraph (f)(1) or (f)(2) of this
AD specifies that actions may be
accomplished in accordance with an
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“approved equivalent procedure’”: The
corrective actions must be accomplished in
accordance with the applicable chapter/
section of the Boeing 757 AMM or Boeing
757 CMM specified in the applicable service
bulletin. Where the AMMs and CMMs
include procedures that allow bending the
girt bar retention spring, this AD does not
allow that procedure.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(1) You must use Boeing Special Attention
Service Bulletin 757-52—0085, dated March
24, 2005; or Boeing Special Attention Service
Bulletin 757-52-0086, dated March 24, 2005;
as applicable; to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/code_of_
federal_regulations/ibr_locations.html.

Issued in Renton, Washington, on October
11, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-17656 Filed 10-26-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-25088; Directorate
Identifier 2006—NM-085-AD; Amendment
39-14799; AD 2006-22-02]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4-600R, and F4-600R
Series Airplanes, and Model A300 C4-
605R Variant F Airplanes (Collectively
Called A300-600 Series Airplanes)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Airbus Model
A300-600 series airplanes. That AD
currently requires an inspection for
evidence of chafing between the
hydraulic flexible hose and the ram air
turbine (RAT) hub, and related
investigative and corrective actions if
necessary. This new AD extends the
applicability to include all Model
A300-600 series airplanes that are
equipped with a certain RAT. This AD
results from reports of holes in the RAT
hub cover. We are issuing this AD to
prevent a hole in the RAT hub cover. A
hole in the RAT hub cover could allow
water to enter the RAT governing
mechanism, freeze during flight, and
jam the governing mechanism. In
addition, the metal particles that result
from chafing between the hydraulic
flexible hose and the RAT could mix
with the lubricant grease and degrade
the governing mechanism. In an
emergency, a jammed or degraded RAT
could result in its failure to deploy, loss
of hydraulic pressure or electrical power
to the airplane, and consequent reduced
controllability of the airplane.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 1, 2006.

On August 26, 2005 (70 FR 42267,
July 22, 2005), the Director of the
Federal Register approved the
incorporation by reference of Airbus
Service Bulletin A300-29-6054,
Revision 01, excluding Appendix 01,
dated November 4, 2004.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department

of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227—1149.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2005-15-05, amendment
39-14194 (70 FR 42267, July 22, 2005).
The existing AD applies to certain
Airbus Model A300-600 series
airplanes. That NPRM was published in
the Federal Register on June 21, 2006
(71 FR 35575). That NPRM proposed to
require an inspection for evidence of
chafing between the hydraulic flexible
hose and the ram air turbine (RAT) hub,
and related investigative and corrective
actions if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been received on the NPRM.

Request To Provide Chafe Limits in the
AD

Air Transport Association (ATA) of
America, on behalf of its member,
FedEx, requests that we provide the
chafe limits for the RAT hub cover in
the AD to ensure clarity for compliance
purposes. FedEx points out that Airbus
Service Bulletin A300-29-6054,
Revision 02, dated January 12, 2006 (the
appropriate source of service
information for accomplishing the
required actions), specifies evaluating
any damage to the hub cover in
accordance with Hamilton Sundstrand
Component Maintenance Manual
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(CMM) 29-21-21. FedEx reviewed
CMM 29-21-21 and did not find any
discussion of chafing damage. FedEx
points out that the CMM addresses only
dent limits and scratches. FedEx also
points out that, for scratches, the CMM
gives repair instructions for those under
0.005 inch in depth or requires
replacement, but the CMM gives no
serviceable limit. FedEx would like to
know if it can assume, since chafing is
not specifically addressed in the CMM,
that the RAT must be removed
immediately and replaced, or if the
scratch damage criteria apply. FedEx
queried both Hamilton Sundstrand and
Airbus for clarification, but states that
no publications have yet been revised to
provide a reasonable amount of clarity.

Since we issued the NPRM, Hamilton
Sundstrand incorporated into CMM 29—
21-21, dated March 6, 2006, values that
clarify the damage limits for the RAT
hub cover, as follows:

e Check criteria, page 505 (check
number 35); and

¢ Repair, page 601 (repair number
16).

CMM 29-21-21 and Airbus Service
Bulletin A300-29-6054, Revision 02,
state that all external scores, smooth
dents, and abrasions that do not include
cracks, and that meet the requirement of
Flag 1 and Flag 2 of CMM 29-21-21,
Figure 818, are acceptable and do not
require further action. If damage
exceeds the limits provided in Figure
818 of the CMM, the CMM specifies that

the cover should be repaired in
accordance with CMM 29-21-21, repair
number 13. Otherwise, the CMM
specifies that the RAT be replaced. Both
the CMM and paragraph (f) of the NPRM
specify that repair and replacement
must be done before further flight.
However, operators may request
approval of an alternative method of
compliance (AMOC) by following the
procedures in paragraph (h) of this AD.
Since the CMM is secondary reference
material, no change to the final rule is
needed.

Request To Change Compliance Time

ATA, on behalf of its member, FedEx,
requests that the time allotted for
operators to accomplish the inspections
be increased from 2,500 flight hours to
3,500 flight hours after the effective date
of this AD. FedEx states that its A300
maintenance program currently requires
heavy maintenance (C-check) to be
performed at the earlier of every 3,500
flight hours or 30 months. FedEx states
that, since this RAT inspection has the
potential for component replacement
that cannot be performed at most line
maintenance stations because of test
equipment requirements, the longer
compliance time would help FedEx to
align the work with currently scheduled
heavy maintenance checks. This longer
compliance time would allow FedEx an
additional 200 days (according to its
utilization rate) to do the inspection in
a heavy maintenance environment.

Estimated Costs

FedEx notes that it began doing the
inspections specified in the NPRM in
June 2006, but has yet to experience any
chafing problems.

We do not agree with the commenter’s
request to change the compliance time.
In developing an appropriate
compliance time for this action, we
considered the urgency associated with
the subject unsafe condition, the
availability of required parts, and the
practical aspect of accomplishing the
required modification within a period of
time that corresponds to the normal
scheduled maintenance for most
affected operators. However, operators
may request approval of an alternative
method of compliance (AMOC) by
following the procedures in paragraph
(h) of this AD to request a different
compliance time if the request includes
data that prove that the new compliance
time would provide an acceptable level
of safety. We have not changed the final
rule in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
: Average labor Cost per e
Action Work hours rate per hour airplane U.S;irrglgﬁézred Fleet cost
INSPECHION ..ottt 1 $80 $80 120 $9,600
Rework binding ......coooiiiiii s 1 80 80 120 9,600

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14194 (70
FR 42267, July 22, 2005) and by adding
the following new airworthiness
directive (AD):

2006-22-02 Airbus: Amendment 39-14799.
Docket No. FAA-2006-25088;
Directorate Identifier 2006-NM—-085—AD.

Effective Date

(a) This AD becomes effective December 1,
2006.

Affected ADs

(b) This AD supersedes AD 2005—15-05.
Applicability

(c) This AD applies to Airbus Model A300
B4-601, B4-603, B4-620, B4-622, B4-605R,
B4-622R, F4-605R, F4-622R, and C4-605R
Variant F airplanes; certificated in any

category; equipped with a Hamilton
Sundstrand Ram Air Turbine (RAT).

Unsafe Condition

(d) This AD results from reports of holes
in the ram air turbine (RAT) hub cover. We
are issuing this AD to prevent a hole in the
RAT hub cover. A hole in the RAT hub cover
could allow water to enter the RAT governing
mechanism, freeze during flight, and jam the
governing mechanism. In addition, the metal
particles that result from chafing between the
hydraulic flexible hose and the RAT could
mix with the lubricant grease and degrade
the governing mechanism. In an emergency,
a jammed or degraded RAT could result in
its failure to deploy, loss of hydraulic
pressure or electrical power to the airplane,
and consequent reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of the Requirements of AD
2005-15-05 With Compliance Times for New
Airplanes

Inspection and Related Investigative/
Corrective Actions

(f) At the applicable time specified in
paragraph (f)(1) or (f)(2) of this AD: Do a one-
time detailed inspection for evidence of
chafing between the hydraulic flexible hose
and the RAT hub, and any applicable related
investigative and corrective actions, by
accomplishing all of the applicable actions
specified in the Accomplishment
Instructions of Airbus Service Bulletin A300—
29-6054, Revision 01, excluding Appendix
01, dated November 4, 2004; or Revision 02,
excluding Appendix 01, dated January 12,
2006. After the effective date of this AD, only
Revision 02 of the service bulletin may be
used. Any applicable corrective actions must
be accomplished before further flight. Where
the service bulletins specify to submit certain
information to the manufacturer, and to
submit damaged RATS to the vendor or a
repair station, this AD does not include those
requirements.

(1) For airplanes having serial numbers (S/
Ns) 0812, 0813, 0815 through 0818 inclusive,
0821 through 0828 inclusive, and 0836
through 0838 inclusive: Within 2,500 flight
hours after August 26, 2005 (the effective
date of AD 2005-15-05).

(2) For airplanes not identified in
paragraph (f)(1) of this AD: Within 2,500
flight hours after the effective date of this AD.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Actions Accomplished Previously

(g) Actions accomplished before the
effective date of this AD, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A300-29-6054, excluding
Appendix 01, dated June 8, 2004, are
acceptable for compliance with the
corresponding actions specified in this AD.

Alternative Methods of Compliance (AMOCs)

(h)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOGCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) AMOCs approved previously in
accordance with AD 2005-15-05 are
approved as AMOG:s for the corresponding
provisions of this AD.

Related Information

(i) French airworthiness directive F—2006—
035, dated February 1, 2006, also addresses
the subject of this AD.

Material Incorporated by Reference

(j) You must use Airbus Service Bulletin
A300-29-6054, Revision 01, excluding
Appendix 01, dated November 4, 2004; or
Airbus Service Bulletin A300-29-6054,
Revision 02, excluding Appendix 01, dated
January 12, 2006; to perform the actions that
are required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Airbus Service Bulletin A300-29-6054,
Revision 02, excluding Appendix 01, dated
January 12, 2006, in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

(2) On August 26, 2005 (70 FR 42267, July
22, 2005), the Director of the Federal Register
approved the incorporation by reference of
Airbus Service Bulletin A300-29-6054,
Revision 01, excluding Appendix 01, dated
November 4, 2004.

(3) Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on October
11, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-17657 Filed 10-26-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21343; Directorate
Identifier 2004—-NM-117-AD; Amendment
39-14800; AD 2006-22-03]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4—600R, and F4-600R
Series Airplanes, and Model C4-605R
Variant F Airplanes (Collectively Called
A300-600 Series Airplanes); and Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.
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SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus models, as specified above. This
AD requires modifying the aft pressure
bulkhead for improved corrosion
protection and drainage, and related
concurrent actions. This AD results
from severe corrosion found in the
lower rim area of the aft pressure
bulkhead during routine maintenance of
an airplane. We are issuing this AD to
prevent corrosion on the inner rim angle
and cleat profile splice of the aft
pressure bulkhead, which could result
in the loss of airplane structural
integrity.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 1, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Airbus Model A300 B4—
600, B4—600R, and F4-600R series
airplanes, and Model C4-605R Variant F
airplanes (collectively called A300-600
series airplanes); and Model A310 series
airplanes. That NPRM was published in
the Federal Register on June 3, 2005 (70
FR 32547). That NPRM proposed to
require modifying the aft pressure

bulkhead for improved corrosion
protection and drainage, and related
concurrent actions.

Actions Since NPRM Was Issued

Since we issued the NPRM, Airbus
has released Service Bulletin A310-53—
2025, Revision 06, dated August 3,
2006. In the NPRM, we referred to
Airbus Service Bulletin A310-53-2025,
Revision 5, dated March 24, 1989, as the
appropriate source of service
information for modifying the aft
pressure bulkhead to improve the
fatigue life of the attachment angles at
frame (FR)80/82 on Model A310 series
airplanes. The procedures in Revision
06 are essentially the same as those in
Revision 5. Therefore, we have revised
Table 1 of this AD to refer to Revision
06 as the appropriate source of service
information for accomplishing the
modification on Model A310 series
airplanes. We have also added a new
paragraph (k) to this AD, which gives
credit for actions accomplished before
the effective date of this AD in
accordance with Revision 5.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request To Use Alternative Sealant

FedEx requests that we revise the
NPRM to identify an alternative to
sealant PR—-2752 (consumable material
list (CML) 09-035), since it is not
available from any worldwide source.
FedEx states that Airbus has identified
an alternative sealant for use on FedEx’s
airplanes. However, that sealant has an
1,800-flight-cycle life limit, which
creates an undue burden on FedEx’s
operational planning of airplane
downtime and resources. FedEx also
states that the FAA issued alternative
method of compliance (AMOC) letter
ANM-116-04-175, dated May 27, 2004,
allowing use of that same alternative
sealant, which requires repetitively
resealing the applicable areas within
intervals of 1,800 flight cycles. FedEx
asserts that sealant PR-2752, due to its
brittleness and low elongation
properties, tends to separate from the
structure, creating a moisture trap that
leads to corrosion. FedEx proposes
substituting sealant PR-2752 with an
epoxy adhesive like 3M Scotch-Weld
EC-2216 to maintain an adequate level
of safety and meet design parameters.

We partially agree. Since we issued
the NPRM, Airbus has identified
another alternative to sealant PR-2752.
Sealant MC-650B (CML 09-056), from
Chemetall, should be available in

December of 2006. Airbus Service
Bulletin A310-53-2025, Revision 06,
which we described previously, already
specifies using MC-650B. Although
Airbus Service Bulletin A300-53-6006,
Revision 3, dated March 24, 1989,
specifies using sealant PR-2752, Airbus
does not intend to revise this service
bulletin because all affected Model
A300-600 series airplanes have been
modified already. Airbus has advised us
that it does intend to revise Airbus
Service Bulletins A300-53-6017 and
A310-53-2036, both Revision 02, both
dated February 25, 2004, to specify
using sealant MC—650B. We have
revised paragraph (g) of this AD to allow
use of sealant MC—650B as an
alternative to sealant PR-2752.

Request To Withdraw NPRM

FedEx requests that we withdraw the
NPRM. As justification, FedEx states
that, due to the complex structural
configuration of the aft pressure
bulkhead between FR80 and FR82 and
the use of several different compounds
for modification of the drain hole, the
referenced service bulletins in the
NPRM need to identify additional work
instructions and substitute materials. In
addition, FedEx asserts that removal of
sealants, especially sealant PR-2752,
could cause more surface protection
damage because of the complexity of the
joint. FedEx further requests that we
coordinate with the Direction Generale
de I’Aviation Civile (DGAC), which is
the airworthiness authority for France,
to ask Airbus to develop a better
solution for the application of corrosion-
inhibiting compounds and sealants in
the discrepant area.

We do not agree to withdraw the
NPRM. As stated previously, Airbus has
either revised or intends to revise the
referenced service bulletins to identify
an alternative sealant. Also, the revised
service bulletins use specific indicators
and criteria to avoid removing the
sealant if it is not necessary. These
changes should alleviate the complexity
of the service bulletins. We have not
changed this AD in this regard.

Request To Harmonize Various Service
Bulletins and ADs

FedEx requests that we harmonize the
modification and inspection programs
of several service bulletins and ADs that
address corrosion in the aft pressure
bulkhead. For Model A300-600 series
airplanes, FedEx cites Airbus Service
Bulletins A300-53-6006, Revision 3,
dated March 24, 1989; A300-53-6017,
Revision 02, dated February 25, 2004;
and A300-53-6136, dated October 27,
2004. For Model A310 series airplanes,
FedEx cites Airbus Service Bulletins
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A310-53-2025, Revision 5, dated March
24,1989; A310-53—-2036, Revision 02,
dated February 25, 2004; and A310-53—
2114, dated October 27, 2004. FedEx
also cites AD 88-06—-03, amendment 39—
5871 (53 FR 7730, March 10, 1988), and
AD 98-19-22, amendment 39-10763 (63
FR 49656, September 17, 1998).

We disagree and have not revised this
AD in this regard. Although the various
service bulletins and ADs involve work
in the area of the aft pressure bulkhead,
they address unsafe conditions related
to either corrosion or fatigue. Also, the
affected airplanes in the various service
bulletins and ADs are different. This AD
and AD 88-06-03 both refer to Airbus
Service Bulletin A310-53—-2025 as the
appropriate source of service
information for modifying the
attachment of the rear pressure
bulkhead to FR80/82. This AD requires
Revision 06 of that service bulletin,
while AD 88-06—03 requires the original
issue, dated April 21, 1986, or Revision
3, dated April 7, 1987. However, we

specified in the NPRM that paragraph (i)
of this AD provides credit for
accomplishment of paragraph A.2. of
AD 88-06-03. AD 88-06—-03 also refers
to Airbus Service Bulletin A310-53—
2024, Revision 1, dated June 20, 1986;
or Revision 3, dated February 17, 1987;
as appropriate sources of service
information for accomplishing repetitive
inspections of the rear pressure
bulkhead for cracks. We issued AD 88—
06—-03 to improve the fatigue life of the
attachment angles at FR80/82 on certain
Model A310 series airplanes.

AD 98-19-22 refers to Airbus Service
Bulletins A300-53-6066 and A310-53—
2092, both dated October 16, 1996; and
Revision 01, both dated March 11, 1998;
as appropriate sources of service
information for accomplishing repetitive
inspections to detect corrosion of the
lower rim area of the aft pressure
bulkhead. After we issued AD 98-19—
22, severe corrosion was found on
certain airplanes that were inspected
previously in accordance with that AD.

Based on those findings, we determined
that the inspection methods in AD 98—
19-22 were obsolete and inadequate,
and that a new inspection program was
necessary. Subsequently, we issued AD
2005—-26—16, amendment 39—14437 (70
FR 77307, December 30, 2005), to
supersede AD 98-19-22. The
inspections required by AD 98-19-22,
which refers to Airbus Service Bulletins
A300-53-6066 and A310-53—-2092,
were not retained in AD 2005-26—16.
AD 2005-26-16 instead refers to Airbus
Service Bulletins A300-53—-6136,
Revision 01, dated July 18, 2005; and
A310-53-2114, Revision 01, dated
September 1, 2005; as the appropriate
sources of service information for
accomplishing the actions in that AD.
Further, Airbus has informed us that it
issued Airbus Service Bulletins A300-
53-6136 and A310-53-2114 to
supersede Airbus Service Bulletins
A300-53-6066 and A310-53—-2092. The
table below provides an overview of the
ADs we have issued.

AD— Refers to airbus service bulletin— Requiring— Addressing—
88—06—03 ....ooiiiiieeeiiee e A310-53-2024, Revision 1 and Revi- | Repetitive inspections ...........ccccccceeeeee. Fatigue.
sion 3.
A310-53-2025, original issue and Re- | Modification ............ccocceveiiiiininnieeninnn. Fatigue.
vision 3.
98-19-22 (superseded by AD 2005- | AB00-53-6066, original issue and Re- | Repetitive inspections ............cccceeveenee. Corrosion.
26-16). vision 01.
A310-53-2092, original issue and Re- | Repetitive inspections ............cccccceeeeee. Corrosion.
vision 01.
20052616 ....cvveeereeeeeee e A300-53-6136, Revision 01 ................ Repetitive inspections with reduced in- | Corrosion.
tervals.
A310-53-2114, Revision 01 ................ Repetitive inspections with reduced in- | Corrosion.
tervals.
ThiS AD oo A300-53-6017, Revision 02 Modification ........ccccevvrrenenieneeeeeen Corrosion.
A310-53-2036, Revision 02 .... Modification ... Corrosion.
A300-53-6006, Revision 3 Modification .........ccceeieeriiiiiiiieeeee Fatigue.
A310-53-2025, Revision 06 ................ Modification .........cccceeeeeiiiiiiiiieie Fatigue.

Request for Credit for Airbus Service
Bulletins A300-53-6066 and A310-53—
2092

FedEx requests that we give credit for
accomplishment of Airbus Service
Bulletins A300-53—-6066 and A310-53—
2092. FedEx states that these service
bulletins are referenced in AD 98-19-22
and also involve the lower rim area of
the pressure bulkhead.

We disagree. As discussed previously,
the repetitive inspections specified in
Airbus Service Bulletins A300-53-6066
and A310-53-2092 are obsolete and
inadequate for addressing corrosion at
the lower rim area of the rear pressure
bulkhead. Further, the referenced
service bulletins in this AD are intended
to not only improve the corrosion
protection at the lower rim area of the
aft pressure bulkhead, but to also
improve the fatigue life of the

attachment angles at FR80/82. We have
not changed this AD in this regard.

Request To Refer to Airbus Service
Bulletins A300-53-6136 and A310-53—
2114

FedEx requests that we revise Table 1
of the NPRM to refer to Airbus Service
Bulletins A300-53—-6136 and A310-53—
2114, both dated October 27, 2004,
instead of Airbus Service Bulletins
A300-53-6006, Revision 3, dated March
24, 1989 (for Model A300-600 series
airplanes); and A310-53-2025, Revision
5, dated March 24, 1989 (for Model
A310 series airplanes). (In the NPRM,
we referred to Airbus Service Bulletins
A300-53-6006, Revision 3; and A310-
53-2025, Revision 5; as appropriate
sources of service information for
accomplishing certain related
concurrent actions.) As justification,
FedEx states that Airbus Service

Bulletins A300-53-6136 and A310-53—
2114 were issued to address incomplete
adhesion of sealant and damage caused
to surface protection during cleaning of
the drain hole, or during
accomplishment of Airbus Service
Bulletins A300-53-6006 and A310-53—
2025. FedEx states that Airbus Service
Bulletins A300-53-6136 and A310-53—
2114 also involve inspections for
corrosion in the lower rim angle area of
the rear pressure bulkhead. FedEx
further requests that we coordinate with
Airbus and the DGAC to address the
apparent discrepancy between Airbus
Service Bulletins A300-53—-6136 and
A300-53-6006 and between Airbus
Service Bulletins and A310-53-2025
and A310-53-2114.

We do not agree to refer to Airbus
Service Bulletins A300-53—-6136 and
A310-53-2114 in this AD. As stated
previously, AD 2005-26—16 mandates
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accomplishment of Revision 01 of
Airbus Service Bulletins A300-53-6136
and A310-53-2114, as applicable.
Airbus has informed us that Airbus
Service Bulletins A300-53-6136 and
A310-53-2114 were issued to address
corrosion prevention, while Airbus
Service Bulletins A300-53—-6006 and
A310-53-2025 were issued to address
an unsafe condition caused by fatigue.
Airbus has also informed us that Airbus
Service Bulletins A300-53—-6136 and
A310-53-2114 mention
accomplishment of 6767yttyyAirbus
Service Bulletins A300-53—-6006 and
A310-53-2025 only as possible sources
for corrosion if surface protection is
damaged. Airbus states that the service
bulletins must be accomplished
independently of each other. Therefore,
we have not changed this AD in this
regard.

Request for Credit for Airbus Service
Bulletin A300-53-0218

The Air Transport Association (ATA),
on behalf of its member ASTAR Air
Cargo (ASTAR), questions the basis of
the NPRM since Airbus has issued
Service Bulletin A300-53-0218,
Revision 02, dated May 10, 2005.
ASTAR states that it has accomplished
Revision 02 of the service bulletin and
intends to use it to show compliance
with the proposed requirements of the
NPRM. We infer that ASTAR would like
us to revise this AD to allow Airbus
Service Bulletin A300-53-0218,
Revision 02, as an acceptable method of
compliance.

We do not agree that Revision 02 of
Airbus Service Bulletin A300-53-0218
is acceptable for complying with the

requirements of this AD. For Model
A300-600 series airplanes, this AD
requires accomplishment of Airbus
Service Bulletins A300-53-6017,
Revision 02; and A300-53—-6006,
Revision 3. Airbus Service Bulletin
A300-53-6017 describes procedures for
improving the corrosion protection at
the aft pressure bulkhead and enlarging
the drainholes for improved drainage.
Airbus Service Bulletin A300-53-6006
describes procedures for modifying the
aft pressure bulkhead to improve the
fatigue life of the attachment angles at
FR80/82. Airbus Service Bulletin A300-
53-0218 describes procedures for
inspecting for corrosion and cracks in
the upper rim area of the rear pressure
bulkhead aft face, between stringer
(STGR) 26 left-hand (LH) and right-hand
(RH) and all service apertures, and
removing corrosion and repairing as
necessary. The service bulletins address
different issues; therefore, we have not
changed this AD in this regard.

We point out that Airbus Service
Bulletin A300-53-218, Revision 1, July
28, 1989, is mandated by AD 90-03-08,
amendment 39-6481 (55 FR 1799,
January 19, 1990). That AD applies to all
Model A300 airplanes. That AD requires
repetitive inspections for cracking and
corrosion in the lower rim area of the
rear pressure bulkhead and adjacent
areas, repetitive inspections for cracking
or corrosion in the service apertures and
the upper rim area of the rear pressure
bulkhead, and corrective actions if
necessary. We issued AD 90-03-08 to
prevent reduced structural capability of
the fuselage and subsequent
decompression of the airplane. Since we
issued AD 90-03—-08, we have issued an

ESTIMATED COSTS

NPRM to supersede that AD. That
NPRM was published in the Federal
Register on August 1, 2006 (71 FR
43386). That NPRM refers to Revision
02 of Airbus Service Bulletin A300-53—
0218 as the appropriate source of
service information for accomplishing
certain actions. The procedures in
Revision 02 are essentially the same as
those in Revision 1, except that Revision
02 reduces the repetitive intervals for
the eddy current inspections of the
auxiliary power unit (APU) bleed-air
line, removes certain airplanes from the
inspection of the area between STGR 25
LH and RH, and removes certain
airplanes from the inspection of the area
between STGR 26 LH and RH.

Clarification of AMOC Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

The following table provides the
estimated costs (at an average labor rate
of $65 per hour) for U.S. operators to
comply with this AD.

Number of
Models Action Work hours 1 Parts 1 Cost per airplane regiétered Fleet cost?
airplanes
A300-600 se- Modification .......... 34 $1,200 .o $3,410 .o 0 | %0.
ries airplanes. | Concurrent Ac- Between 590 and | Between $2,442 Between $40,792 0
tions 1. 660. and $9,884. and $52,784.
A310 series air- | Modification .......... 34 e, $1,200 ...ccooeeeeene. $3,410 ..o 52 | $177,320.
planes. Concurrent Ac- Between 590 and | Between $2,442 Between $40,792 52 | Between $2,121,184 and
tions 1. 660. and $9,884. and $52,784. $2,744,768.

1The number of work hours and estimated costs for concurrent actions depend on airplane configuration.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
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not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-22-03 Airbus: Amendment 39-14800.
Docket No. FAA-2005-21343;

Directorate Identifier 2004—-NM-117-AD.

Effective Date

(a) This AD becomes effective December 1,
2006.

Affected ADs
(b) None.

Applicability

(c) This AD applies to Airbus Model A300
B4-600, B4—600R, and F4—600R series
airplanes, and Model C4-605R Variant F
airplanes (collectively called A300-600
series airplanes); and Model A310 series
airplanes; certificated in any category; except
those modified in production by Airbus
Modification 6788.

Unsafe Condition

(d) This AD results from severe corrosion
found in the lower rim area of the aft
pressure bulkhead during routine
maintenance of an airplane. We are issuing
this AD to prevent corrosion on the inner rim
angle and cleat profile splice of the aft
pressure bulkhead, which could result in the
loss of airplane structural integrity.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin References

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of the following service bulletins
listed in Table 1 of this AD, as applicable:

TABLE 1.—SERVICE BULLETIN REFERENCES

Models

Requirement

Airbus service bulletin

A300-600 series airplanes

A310 series airplanes

Paragraph (g
Paragraph (h
Paragraph (g
Paragraph (h

of this AD
of this AD ...
of this AD ...
of this AD

o=

A300-53-6017, Revision 02, dated February 25, 2004.
A300-53-6006, Revision 3, dated March 24, 1989.
A310-53-2036, Revision 02, dated February 25, 2004.
A310-53-2025, Revision 06, dated August 3, 2006.

Modification To Improve Corrosion
Protection and Drainage

(g) Within 60 months after the effective
date of this AD, modify the aft pressure
bulkhead for improved corrosion protection
and drainage by doing all of the actions
specified in the Accomplishment
Instructions of the applicable service
bulletin. Where the service bulletin specifies
to use sealant PR-2752 (consumable material
list (CML) 09-035), sealant MC—650B (CML
09-056) may be used.

Concurrent Modification To Improve
Attachment Angles

(h) Before or concurrently with
accomplishing the modification required by
paragraph (g) of this AD, modify the aft
pressure bulkhead to improve the fatigue life
of the attachment angles at frame (FR) 80/82
by doing all of the actions specified in the
Accomplishment Instructions of the
applicable service bulletin. Where the service
bulletin specifies doing a visual inspection
around the entire circumference between
FR80/82 and the aft pressure bulkhead for
damaged filler, do a general visual
inspection.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,

installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Credit for Concurrent Actions

(i) For Model A310 series airplanes,
accomplishment of the actions specified in
paragraph A.2. of AD 88-06—03, amendment
39-5871 (53 FR 7730, March 10, 1988), is
considered acceptable for compliance with
the requirements of paragraph (h) of this AD.

Credit for Previous Service Bulletins

(j) Actions done before the effective date of
this AD in accordance with Airbus Service
Bulletin A310-53—-2036, Revision 01, dated
October 9, 2003 (for Model A310 series
airplanes), are acceptable for compliance
with the requirements of paragraph (g) of this
AD.

(k) Actions done before the effective date
of this AD in accordance with Airbus Service

Bulletin A310-53-2025, Revision 5, dated
March 24, 1989 (for Model A310 series
airplanes), are acceptable for compliance
with the requirements of paragraph (h) of this
AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information

(m) French airworthiness directive F—
2004-004, dated January 7, 2004, also
addresses the subject of this AD.

Material Incorporated by Reference

(n) You must use the applicable service
information identified in Table 2 of this AD
to perform the actions that are required by
this AD, unless the AD specifies otherwise.
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TABLE 2.—MATERIAL INCORPORATED BY REFERENCE
: ; Revision
Service bulletin level Date

Airbus Service Bulletin, A300-53-6006
Airbus Service Bulletin, A300-53-6017
Airbus Service Bulletin, A310-53-2025
Airbus Service Bulletin, A310-53-2036

3 | March 24, 1989.
02 | February 25, 2004.
06 | August 3, 2006.
02 | February 25, 2004.

Airbus Service Bulletin, A300-53—-6006,
Revision 3, dated March 24, 1989, contains
the following effective pages:

Page Nos.

Revision
level shown
on page

Date shown on page

1, 29, 47, 48
2-28, 30-46, 49-52

March 24, 1989.
2 | August 11, 1988.

The Director of the Federal Register
approved the incorporation by reference of
these documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Airbus, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex, France, for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., Room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on October
11, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-17661 Filed 10-26-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2006—25221; Directorate
Identifier 2006—-NM-122-AD; Amendment
39-14804; AD 2006-22-07]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 and A310 Airplanes; and Airbus
Model A300 B4-600, B4-600R, and F4—
600R Series Airplanes, and Model C4-
605R Variant F Airplanes (Collectively
Called A300-600 Series Airplanes)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus Model A300 and A310 airplanes
and A300-600 series airplanes. This AD
requires inspecting for discrepancies of
all electrical bundles located in the
leading and trailing edges of the wings,
and performing corrective actions if
necessary. This AD results from fuel
system reviews conducted by the
manufacturer. We are issuing this AD to
prevent an ignition source, which, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 1, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the

Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all Airbus Model A300 and
A310 airplanes and A300-600 series
airplanes. That NPRM was published in
the Federal Register on June 30, 2006
(71 FR 37512). That NPRM proposed to
require inspecting for discrepancies of
all electrical bundles located in the
leading and trailing edges of the wings,
and performing corrective actions if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment received.

Request To Change Incorporation of
Certain Information

The Modification and Replacement
Parts Association (MARPA) states that,
typically, airworthiness directives are
based on service information originating
with the type certificate holder or its
suppliers. MARPA adds that
manufacturer service documents are
privately authored instruments
generally having copyright protection
against duplication and distribution.
MARPA notes that when a service
document is incorporated by reference
into a public document, such as an
airworthiness directive, it loses its
private, protected status and becomes a
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public document. MARPA adds that if
a service document is used as a
mandatory element of compliance, it
should not simply be referenced, but
should be incorporated into the
regulatory document; by definition,
public laws must be public, which
means they cannot rely upon private
writings. MARPA adds that
incorporated-by-reference service
documents should be made available to
the public by publication in the
Document Management System (DMS),
keyed to the action that incorporates
them. MARPA notes that the stated
purpose of the incorporated-by-
reference method is brevity, to keep
from expanding the Federal Register
needlessly by publishing documents
already in the hands of the affected
individuals; traditionally, “affected
individuals” means aircraft owners and
operators, who are generally provided
service information by the
manufacturer. MARPA adds that a new
class of affected individuals has
emerged, since the majority of aircraft
maintenance is now performed by
specialty shops instead of aircraft
owners and operators. MARPA notes
that this new class includes
maintenance and repair organizations,
component servicing and repair shops,
parts purveyors and distributors, and
organizations manufacturing or
servicing alternatively certified parts
under part 21 of the Federal Aviation
Regulations (14 CFR part 21), §21.303
(parts manufacturer approval). MARPA
adds that the concept of brevity is now
nearly archaic as documents exist more
frequently in electronic format than on
paper. Therefore, MARPA asks that the
service documents deemed essential to
the accomplishment of the NPRM be
incorporated by reference into the
regulatory instrument, and published in
the DMS.

We do not agree that documents
should be incorporated by reference
during the NPRM phase of rulemaking.
The Office of the Federal Register (OFR)
requires that documents that are
necessary to accomplish the
requirements of the AD be incorporated
by reference during the final rule phase
of rulemaking. This final rule
incorporates by reference the documents
necessary for the accomplishment of the
requirements mandated by this AD.
Further, we point out that while
documents that are incorporated by
reference do become public information,
they do not lose their copyright
protection. For that reason, we advise
the public to contact the manufacturer
to obtain copies of the referenced
service information.

Additionally, we do not publish
service documents in DMS. We are
currently reviewing our practice of
publishing proprietary service
information. Once we have thoroughly
examined all aspects of this issue, and
have made a final determination, we
will consider whether our current
practice needs to be revised. However,
we consider that to delay this AD action
for that reason would be inappropriate,
since we have determined that an
unsafe condition exists and that the
requirements in this AD must be
accomplished to ensure continued
safety. Therefore, we have not changed
the AD in this regard.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD as proposed.

Costs of Compliance

This AD affects about 227 airplanes of
U.S. registry. The actions take about 10
work hours per airplane, at an average
labor rate of $80 per work hour. Based
on these figures, the estimated cost of
the AD for U.S. operators is $181,600, or
$800 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-22-07 Airbus: Amendment 39-14804.
Docket No. FAA-2006-25221;
Directorate Identifier 2006-NM-122—AD.

Effective Date

(a) This AD becomes effective December 1,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Airbus Model
A300 and A310 airplanes; and all Airbus
Model A300 B4—-601, B4-603, B4—620, B4—
622, B4-605R, B4—622R, F4—605R, and F4—
622R airplanes, and A300 C4-605R Variant F
airplanes; certificated in any category.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent an ignition
source, which, in combination with
flammable fuel vapors, could result in a fuel
tank explosion and consequent loss of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
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the compliance times specified, unless the
actions have already been done.

Service Bulletin References

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of the following service
bulletins, as applicable:

(1) For Model A300 airplanes: Airbus
Service Bulletin A300-24-0102, including
Appendix 01, dated December 15, 2005;

(2) For Model A310 airplanes: Airbus
Service Bulletin A310-24-2095, including
Appendix 01, dated December 15, 2005; and

(3) For Model A300 B4-601, B4-603, B4—
620, B4-622, B4—-605R, B4—622R, F4—605R,
and F4-622R airplanes, and A300 C4—605R
Variant F airplanes: Airbus Service Bulletin
A300-24-6092, including Appendix 01,
dated December 15, 2005.

Inspections and Corrective Actions

(g) Within 44 months after the effective
date of this AD, perform detailed inspections
for discrepancies of all electrical bundles
located in the leading and trailing edges of
the wings, and all applicable corrective
actions, by doing all of the actions in the
service bulletin, except as provided by
paragraph (h) of this AD. All corrective
actions must be done before further flight.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Exception to Corrective Action Instructions

(h) If inadequate clearance is found
between any electrical wire harness and
adjacent components or structure: Before
further flight, correct the inadequate
clearance using a method approved by either
the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency (EASA)
(or its delegated agent).

Reporting

(i) Within 30 days after doing the
inspections required by this AD, or within 30
days after the effective date of the AD,
whichever is later: Submit a report of the
findings (both positive and negative) of the
inspections required by paragraph (g) of this
AD to Airbus Engineering, c/o SE-E54, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex, France. The report must include the
airplane serial number or registration
number, the number of flight cycles and
flight hours on the airplane, the date of the
inspection, the location of the defect, the
conditions found, and the type of repair.
Submitting Appendix 01 of the service
bulletin to Airbus is acceptable for
compliance with this requirement. Under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection

requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(k) EASA airworthiness directive 2006—
0076, dated April 3, 2006, also addresses the
subject of this AD.

Material Incorporated by Reference

(1) You must use Airbus Service Bulletin
A300-24-0102, including Appendix 01,
dated December 15, 2005; Airbus Service
Bulletin A310-24-2095, including Appendix
01, dated December 15, 2005; or Airbus
Service Bulletin A300-24-6092, including
Appendix 01, dated December 15, 2005; as
applicable; to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on October
17, 2006.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-17747 Filed 10-26-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-25171; Directorate
Identifier 2006—-CE-35-AD; Amendment 39—
14807; AD 2006—22-10]

RIN 2120-AA64

Airworthiness Directives; Schempp-
Hirth GmbH & Co. KG Models Mini-
Nimbus B and Mini-Nimbus HS-7
Sailplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as a failure in the flap
actuating circuit. An investigation
showed that the lever at the torsional
drive in the fuselage failed at the weld.
We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 1, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, Room PL—401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Gregory Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4130; facsimile: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Streamlined Issuance of AD

The FAA is implementing a new
process for streamlining the issuance of
ADs related to MCAL The streamlined
process will allow us to adopt MCAI
safety requirements in a more efficient
manner and will reduce safety risks to
the public. This process continues to
follow all FAA AD issuance processes to
meet legal, economic, Administrative
Procedure Act, and Federal Register
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requirements. We also continue to meet
our technical decision-making
responsibilities to identify and correct
unsafe conditions on U.S.-certificated
products.

This AD references the MCAI and
related service information that we
considered in forming the engineering
basis to correct the unsafe condition.
The AD contains text copied from the
MCALI and for this reason might not
follow our plain language principles.

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 10, 2006 (71 FR
45744). That NPRM proposed to require
reinforcing the flap drive.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Jack Buster with the Modification and
Replacement Parts Association
(MARPA) provides comments to the
MCAI AD process pertaining to how the
FAA addresses publishing manufacturer
service information as part of a
proposed AD action. The commenter
states that the rule, as proposed,
attempts to require compliance with a
public law by reference to a private
writing (as referenced in paragraph (e)
of the proposed AD). The commenter
would like the FAA to incorporate by
reference (IBR) the Schempp-Hirth
Flugzeugbau GmbH. Technical Note.

We agree with Mr. Buster. However,
we do not IBR any document in a
proposed AD action, instead we IBR the
document in the final rule. Since we are
issuing the proposal as a final rule AD
action, Schempp-Hirth Flugzeugbau
GmbH. Technical Note No. 286—-35/No.
328-13, EASA approved on: July 1,
2005, is incorporated by reference.

Mr. Buster requests IBR documents be
made available to the public by
publication in the Federal Register or in
the Docket Management System (DMS).

We are currently reviewing issues
surrounding the posting of service
bulletins in the Department of
Transportation’s DMS as part of the AD
docket. Once we have thoroughly
examined all aspects of this issue and
have made a final determination, we
will consider whether our current
practice needs to be revised.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the

public interest require adopting the AD
as proposed.

Differences Between this AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable in a U.S.
court of law. In making these changes,
we do not intend to differ substantively
from the information provided in the
MCALI and related service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements, if any, take precedence
over the actions copied from the MCAL

Costs of Compliance

We estimate that this AD will affect
13 products of U.S. registry. We also
estimate that it will take about 6 work-
hours per product to comply with this
AD. The average labor rate is $80 per
work-hour. Required parts will cost
about $13 per product. Where the
service information lists required parts
costs that are covered under warranty,
we have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$6,409, or $493 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “‘significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains the
NPRM, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5227) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2006-22-10 Schempp-Hirth Gmbh & Co.
KG: Amendment 39-14807; Docket No.
FAA-2006-25171; Directorate Identifier
2006—CE-35—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 1, 2006.
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Affected ADs

(b) None.
Applicability

(c) This AD applies to Models Mini-
Nimbus B and Mini-Nimbus HS-7 sailplanes,

all serial numbers, that are certificated in any
U.S. category.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) states that
the aircraft manufacturer has identified,
during the daily check after assembling a
Mini Nimbus C, a failure in the flap actuating
circuit. An investigation showed that the
lever at the torsional drive in the fuselage
failed at the weld. If not corrected, this
condition could lead to a failure in the flap
actuating circuit, which could result in
reduced controllability of the sailplane.

Actions and Compliance

(e) Unless already done, do the following
except as stated in paragraph (f) below.

(1) Within the next 90 days after December
1, 2006 (the effective date of this AD),
reinforce the flap drive.

(2) Do the reinforcement following
Schempp-Hirth Flugzeugbau GmbH.
Technical Note No. 286—35/No. 328-13,
EASA approved on: July 1, 2005.

FAA AD Differences
(f) None.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Staff,
FAA, Small Airplane Directorate, ATTN:
Gregory Davison, Aerospace Engineer, 901
Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4130; fax: (816)
329-4090, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) Return to Airworthiness: When
complying with this AD, perform FAA-
approved corrective actions before returning
the product to an airworthy condition.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) This AD is related to German AD D—
2005-239, Effective Date: July 22, 2005,
which references Schempp-Hirth
Flugzeugbau GmbH. Technical Note No. 286—
35/No. 328-13, EASA approved on: July 1,
2005.

Material Incorporated by Reference

(1) You must use Schempp-Hirth
Flugzeugbau GmbH. Technical Note No. 286—
35/No. 328-13, EASA approved on: July 1,
2005, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of

this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Schempp-Hirth,
Flugzeugbau GmbH, Postfach 14 43, D-73222
Kirchheim/Teck, Germany; telephone: ++ 49
7021 7298-0; fax: ++ 49 7021 7298-199; Web
site: http://www.schempp-hirth.com, e-mail:
info@schempp-hirth.com.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on
October 19, 2006.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-17870 Filed 10-26-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-25841; Directorate
Identifier 86—ANE-7; Amendment 39-14809;
AD 2006-22-12]

RIN 2120-AA64

Airworthiness Directives; Hartzell
Propeller Inc. Model HC-B5MP-3( )/
M10282A( )+6 and HC-B5MP-3( )/
M10876( )( )( )() Five-Bladed
Propellers.

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
Hartzell Propeller Inc. model HC—
B5MP-3()/M10282A( )+6 five-bladed
propellers. That AD currently requires
initial and repetitive torque check
inspections on the mounting bolts on
certain model Hartzell Propeller Inc.
HC-B5MP-3( )/M10282A( )+6 five-
bladed propellers, replacement of
mounting bolts if necessary, and
inspection and resurfacing of the engine
and propeller mounting flanges if
necessary. This AD requires the same
actions but requires more detailed
overhaul inspections and maintenance
than the previous AD, AD 2004-21-01.
This AD also adds Hartzell Propeller
Inc. HG-B5MP-3()/M10876()()()()
five-bladed propellers to the
applicability. This AD results from

reports of fretting wear still occurring
between the engine and propeller
mounting flanges. The fretting wear
results in loss of mounting bolt preload,
causing failure of the mounting bolts.
We are issuing this AD to prevent
propeller separation from the airplane.
DATES: Effective November 13, 2006.
The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of November 13, 2006.

We must receive any comments on
this AD by December 26, 2006.
ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax:(202) 493—2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Hartzell Propeller Inc.
Technical Publications Department, One
Propeller Place, Piqua, OH 45356;
telephone (937) 778—4200; fax (937)
778-4391, for the service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Tim
Smyth, Aerospace Engineer, Chicago
Aircraft Certification Office, FAA, Small
Airplane Directorate, 2300 East Devon
Avenue, Des Plaines, IL 60018;
telephone: (847) 294-7132; fax: (847)
294-7834.

SUPPLEMENTARY INFORMATION: On
October 4, 2004, the FAA issued AD
2004-21-01, Amendment 39-13822 (69
FR 62179, October 25, 2004). That AD
requires initial and repetitive torque
check inspections on the mounting bolts
on certain model Hartzell Propeller Inc.
model HC-B5MP-3( )/M10282A( )+6
five-bladed propellers, and replacement
of mounting bolts if necessary. That AD
also reduces compliance time from the
previous AD, for the initial inspection
on certain Short Brothers Ltd. Model
SD3-30 airplanes to before further flight
and within 100 hours time-in-service for
propellers installed on certain
Aerospatiale (Nord) Model 262A
airplanes. That AD also requires
repetitive torque check inspections of
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mounting bolts at reduced intervals
from the previous AD, on Model SD3—
30 airplanes, and requires additional
visual inspections of mounting flanges,
threads in hub bolt holes, and
replacement of mounting bolts and
hubs, if necessary. That AD resulted
from four reports in the previous 12
months of eleven cracked or failed
propeller mounting bolts on Short
Brothers Model SD3-30 airplanes. That
condition, if not corrected, could result
in propeller separation from the
airplane.

Actions Since AD 2004-21-01 Was
Issued

Since AD 2004-21-01 was issued,
Hartzell Propeller Inc. reviewed the
propeller mounting flange loads for all
similar installations, including airplanes
listed in Hartzell Propeller Inc. Alert
Service Bulletin (SB) No. A203A, which
is incorporated by reference in the
previous AD, AD 2004—21-01. Hartzell
Propeller Inc. has now addressed all of
the propeller models on affected
airplanes in a later service bulletin,
including those airplanes that generate
higher propeller loads during normal
flight operations.

Relevant Service Information

We have reviewed and approved the
technical contents of Hartzell Propeller
Inc. SB No. HC-SB-61-275, dated June
2, 2005. That SB describes procedures
for performing initial and repetitive
torque inspections of propeller
mounting bolts, initial and repetitive
inspections of the propeller mounting
flange and engine mounting flange, and
resurfacing of the flanges if necessary.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other Hartzell Propeller Inc. model
HC-B5MP-3( )/M10282A( )+6 and HC—
B5MP-3()/M10876()()()() five-bladed
propellers of the same type design. We
are issuing this AD to prevent propeller
separation from the airplane. This AD
requires more detailed overhaul
inspections and maintenance than the
previous AD, AD 2004-21-01, for the
airplane installations listed under
paragraph (c) of this AD. This AD
requires initial and repetitive torque
inspections of propeller mounting bolts,
and initial and repetitive inspections of
the propeller mounting flange and
engine mounting flange, and resurfacing
the flanges if necessary. You must use
the service information described
previously to perform the actions
required by this AD.

FAA’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA-2006—-25841; Directorate Identifier
86—ANE-7" in the subject line of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the DMS Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Docket Number Change

We are transferring the docket for this
AD to the Docket Management System
as part of our on going docket
management consolidation efforts. The
new Docket No. is FAA-2006-25841.
The old Docket No. became the
Directorate Identifier, which is 86—
ANE-7. This final rule might get logged
into the DMS docket, ahead of the
previously collected documents from
the old docket file, as we are in the
process of sending those items to the
DMS.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
Facility Docket Office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The Docket
Office (telephone (800) 647-5227) is
located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-13822 (69 FR

62179, October 25, 2004), and by adding

a new airworthiness directive,

Amendment 39-14809, to read as

follows:

2006-22-12 Hartzell Propeller Inc.
(formerly Hartzell Propeller Products
Division): Amendment 39-14809. Docket
No. FAA-2006-25841; Directorate
Identifier 86—ANE-7.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 13, 2006.
Affected ADs

(b) This AD supersedes AD 2004—21-01.
Applicability

(c) This AD applies to Hartzell Propeller
Inc. model HC-B5MP-3( )/M10282A( )+6 and
HC-B5MP-3()/M10876( )()()() five-bladed

propellers. These propellers are installed on
the following:

Supple-
Airplane manufacturer Model Propeller/blade mental type

certificate
NOF e 262(A) Frakes (Mohawk) ................ HC-B5MP-3(A)/M10282A(B)+6 .....ccrvereerreeeerreeiene SA2369SW
Short Brothers SD3-30 (Sherpa) .......... .... | HC-B5MP-3A/M10282AB+6.
Short Brothers SD3-60 ..coveierieienieene HC-B5MP-3C/M10876ASK.
Short Brothers SD3-60-200 (Sherpa) HC-B5MP-3C/M10876ANSK.
PZL MieleC ....coovveirieiiiicceeeee PZL-M18( ) (Dromader) HC—B5MP—-3C/M10876(A)( ) -eevvereeeeerreereerreeeenneeienes SA1014GL

(d) The parentheses appearing in the
propeller model number indicates the
presence or absence of an additional letter(s)
that varies the basic propeller model. This
AD still applies regardless of whether these
letters are present or absent in the propeller
model designation.

Unsafe Condition

(e) This AD results from reports of fretting
wear still occurring between the engine and
propeller mounting flanges. The fretting wear
results in loss of mounting bolt preload,
causing failure of the mounting bolts. The
actions specified in this AD are intended to
prevent propeller separation from the
airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Bolt Torque Inspections on Mounting
Flanges Not Resurfaced

(g) If on the effective date of this AD, either
the propeller mounting flange or the engine
mounting flange has not been resurfaced
using either Hartzell Propeller Inc. Alert
Service Bulletin (SB) No. A203A, dated
January 5, 1995, or SB No. HC-SB-61-275,
dated June 2, 2005; and either flange:

(1) Has 3,000 or more operating hours time-
since-new (TSN), then:

(i) Perform a torque inspection of the
propeller mounting bolts before further flight,
if the bolt torque inspection has never been
done.

(ii) For bolts last inspected using AD 2004—
21-01, perform a torque inspection of the
propeller mounting bolts within 120
operating hours from the last inspection, or
from the effective date of this AD, whichever
occurs first, unless already done.

(2) Has fewer than 3,000 operating hours
TSN, then perform a torque inspection of the
propeller mounting bolts upon reaching
3,000 operating hours TSN.

(h) Thereafter, repeat the torque
inspections within every 120 operating
hours.

(i) Use paragraphs 3.A. through 3.A.(4) of
the Accomplishment Instructions of Hartzell
Propeller Inc. SB No. HC-SB-61-275, dated
June 2, 2005 to do the inspections.

(j) If the torque of any one bolt is found to
be less than 90 ft-lbs, remove and inspect the
propeller, and resurface the flanges as
necessary.

(k) Use paragraphs 3.B. through 3.B.(5) of
the Accomplishment Instructions of Hartzell
Propeller Inc. SB No. HG-SB-61-275, dated
June 2, 2005, to do the inspection and
resurfacing. Replace all mounting bolts with
new mounting bolts.

Bolt Torque Inspections on Mounting
Flanges Resurfaced

(1) If the propeller and engine mounting
flanges have been resurfaced using either
Hartzell Propeller Inc. Alert SB No. A203A,
dated January 5, 1995, or SB No. HC-SB-61—
275, dated June 2, 2005, and a fretting disk
was not installed, then:

(1) Within 120 operating hours after
reaching 1,500 operating hours from the time
the flanges were last resurfaced, perform a
torque inspection of the propeller mounting
bolts.

(2) Thereafter, repeat the torque inspection
within every 120 operating hours.

(3) Use paragraphs 3.A. through 3.A.(4) of
the Accomplishment Instructions of Hartzell
Propeller Inc. SB No. HC-SB-61-275, dated
June 2, 2005 to do the inspections.

(m) If the torque of any one bolt is found
to be less than 90 ft-1bs, remove and inspect
the propeller, and resurface the flanges as
necessary.

(n) Use paragraphs 3.B. through 3.B.(5) of
the Accomplishment Instructions of Hartzell
Propeller Inc. SB No. HC-SB-61-275, dated
June 2, 2005 to do the inspection and
resurfacing. Replace all mounting bolts with
new mounting bolts.

Inspection of Propeller and Engine Mounting
Flanges

(o) If the propeller and engine mounting
flanges have been resurfaced, using either
Hartzell Propeller Inc. Alert SB No. A203A,
dated January 5, 1995, or SB No. HC-SB-61—
275, dated June 2, 2005, and a fretting disk
was installed, then:

(1) Within 120 operating hours after
reaching 1,500 operating hours from the time
the flanges were last resurfaced, remove the
propeller, and inspect the propeller and
engine mounting flanges. Resurface the
flanges if necessary and replace the fretting
disk.

(2) Thereafter, remove the propeller and
repeat the flange inspections within every
1,500 operating hours and replace the fretting
disk.

(3) Use paragraphs 3.B. through 3.B.(5) of
the Accomplishment Instructions of Hartzell
Propeller Inc. SB No. HC-SB-61-275, dated
June 2, 2005 to do the inspection and
resurfacing. Replace all mounting bolts with
new mounting bolts.

(p) Whenever the propeller is removed
from the engine:

(1) Inspect the propeller and engine
mounting flanges and resurface the flanges if
necessary.

(2) Use paragraphs 3.B. through 3.B.(5) of
the Accomplishment Instructions of Hartzell
Propeller Inc. SB No. HC-SB-61-275, dated
June 2, 2005 to do the inspection and
resurfacing. Replace all mounting bolts with
new mounting bolts.

(q) Whenever a propeller is removed from
an engine to be installed on an airplane
model not listed in this AD:

(1) Inspect the propeller and engine
mounting flanges before installation and
resurface the flanges if necessary.

(2) Use paragraphs 3.B. through 3.B.(5) of
the Accomplishment Instructions of Hartzell
Propeller Inc. SB No. HC-SB-61-275, dated
June 2, 2005 to do the inspection and
resurfacing. Replace all mounting bolts with
new mounting bolts.
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Alternative Methods of Compliance

(r) The Manager, Chicago Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference

(s) You must use Hartzell Propeller Inc. SB
No. HC-SB-61-275, dated June 2, 2005 to
perform the actions required by this AD. The
Director of the Federal Register approved the
incorporation by reference of this service
bulletin in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Contact Hartzell Propeller
Inc. Technical Publications Department, One
Propeller Place, Piqua, OH 45356; telephone
(937) 778—4200; fax (937) 778-4391, for a
copy of this service information. You may
review copies at the FAA, New England
Region, Office of the Regional Counsel, 12
New England Executive Park, Burlington,
MA; or at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
October 20, 2006.
Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E6—-17925 Filed 10-26-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-25332; Directorate
Identifier 2006—CE-40-AD; Amendment 39—
14808; AD 2006—22-11]

RIN 2120-AA64

Airworthiness Directives; EADS
SOCATA Model TBM 700 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as unsatisfactory initial
elevator trim actuator greasing, which
may lead to the icing of the elevator trim
and generate an untrimmed nose-up
attitude after an autopilot
disconnection. We are issuing this AD

to require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 1, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Gunnar Berg, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4141; facsimile:
(816) 329—-4090.

SUPPLEMENTARY INFORMATION:
Streamlined Issuance of AD

The FAA is implementing a new
process for streamlining the issuance of
ADs related to MCAI The streamlined
process will allow us to adopt MCAI
safety requirements in a more efficient
manner and will reduce safety risks to
the public. This process continues to
follow all FAA AD issuance processes to
meet legal, economic, Administrative
Procedure Act, and Federal Register
requirements. We also continue to meet
our technical decision-making
responsibilities to identify and correct
unsafe conditions on U.S.-certificated
products.

This AD references the MCAI and
related service information that we
considered in forming the engineering
basis to correct the unsafe condition.
The AD contains text copied from the
MCALI and for this reason might not
follow our plain language principles.

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on June 19, 2006 (71 FR 35223).
That NPRM proposed to require you to
lubricate the elevator trim tab actuator
rods without removal.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

The Modification and Replacement
Parts Association (MARPA) provides
comments to the MCAI AD process
pertaining to how the FAA addresses
publishing manufacturer service
information as part of a proposed AD

action. The commenter states that the
rule, as proposed, attempts to require
compliance with a public law by
reference to a private writing (as
referenced in paragraph (e) of the
proposed AD). The commenter would
like the FAA to incorporate by reference
(IBR) the EADS SOCATA service
bulletin.

We agree with the commenter.
However, we do not IBR any document
in a proposed AD action, instead we IBR
the document in the final rule. Since we
are issuing the proposal as a final rule
AD action, EADS SOCATA TBM
Aircraft Mandatory Service Bulletin
SB70-124, Amendment 1, ATA No. 27,
dated January 2005, is incorporated by
reference.

MARPA requests IBR documents be
made available to the public by
publication in the Federal Register or in
the Docket Management System (DMS).

We are currently reviewing issues
surrounding the posting of service
bulletins in the Department of
Transportation’s DMS as part of the AD
docket. Once we have thoroughly
examined all aspects of this issue and
have made a final determination, we
will consider whether our current
practice needs to be revised.

Celine Rouge, an Airworthiness
Engineer at EADS SOCATA, states the
language used in paragraph (e)(2) of the
proposed AD may be confusing.
Paragraph (e)(2) specifies doing the
action required in paragraph (e)(1) of the
AD following EADS SOCATA TBM
Aircraft Mandatory Service Bulletin
SB70-124, Amendment 1, ATA No. 27,
dated January 2005.

Celine Rouge states that in France,
using the word ‘‘following”” may lead
people to believe they have to lubricate
the elevator trim tab actuator rods
without removal, which is the action
required in paragraph (e)(1) of this AD,
once more after they do the actions
required in the service bulletin.

Celine Rouge requests we change the
word ““following” to ““in accordance
with.”

We use the word ““following” and the
phrase “in accordance with”
interchangeably. We will change the
final rule AD action to incorporate this
wording.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.
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Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable in a U.S.
court of law. In making these changes,
we do not intend to differ substantively
from the information provided in the
MCALI and related service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements, if any, take precedence
over the actions copied from the MCAL

Costs of Compliance

We estimate that this AD will affect
256 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with this
AD. The average labor rate is $80 per
work-hour. Required parts will cost
about $8 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$22,528, or $88 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this AD will not

have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains the
NPRM, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5227) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2006-22-11 EADS SOCATA: Amendment
39-14808; Docket No. FAA—2006—-25332;
Directorate Identifier 2006—CE-40-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 1, 2006.

Affected ADs
(b) None.

Applicability

(c) This AD applies to the following Model
TBM 700 airplanes that are certificated in
any U.S. category: Serial numbers 1 through
32, 34, 36 through 69, 71 through 76, 79, 81
through 92, 96 through 98, 101, 102, 107
through 109, 112 through 114, 116, 118
through 124, 126 through 130, 132 through
135, 137, 138, 140 through 145, 148 through
155, 157, 158, 161 through 268, and 270
through 304.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) states that
the aircraft manufacturer has determined that
unsatisfactory initial elevator trim actuator
greasing may lead to the icing of the elevator
trim and generate an untrimmed nose-up
attitude after an autopilot disconnection. If
not corrected, this condition could result in
pitch-up, out-of-trim condition when the
autopilot is disconnected.

Actions and Compliance

(e) Unless already done, do the following
except as stated in paragraph (f) below.

(1) Within the next 25 hours time-in-
service after December 1, 2006 (the effective
date of this AD), lubricate the elevator trim
tab actuator rods without removal.

(2) Do the action required in paragraph
(e)(1) of the AD in accordance with EADS
SOCATA TBM Aircraft Mandatory Service
Bulletin SB70-124, Amendment 1, ATA No.
27, dated January 2005.

FAA AD Differences
(f) None.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Staff,
FAA, Small Airplane Directorate, ATTN:
Gunnar Berg, Aerospace Engineer, 901
Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4141; fax: (816)
329-4090, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) Return to Airworthiness: When
complying with this AD, perform FAA-
approved corrective actions before returning
the product to an airworthy condition.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) This AD is related to French AD No. F—
2005-034, Issue date: February 16, 2005,
which references EADS SOCATA TBM
Aircraft Mandatory Service Bulletin SB70-
124, Amendment 1, ATA No. 27, dated
January 2005.

Material Incorporated by Reference

(i) You must use EADS SOCATA TBM
Aircraft Mandatory Service Bulletin SB70-
124, Amendment 1, ATA No. 27, dated
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January 2005, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact EADS SOCATA, Direction
des Services, 65921 Tarbes Cedex 9, France;
telephone: 33 (0)5 62.41.73.00; fax: 33 (0)5
62.41.76.54; or SOCATA Aircraft, INC., North
Perry Airport, 7501 Airport Road, Pembroke
Pines, Florida 33023; telephone: (954) 893—
1400; fax: (954) 964—4141.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on
October 19, 2006.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-17930 Filed 10—26—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—24119; Directorate
Identifier 2005-NM-100-AD; Amendment
39-14806; AD 2006-22-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 747 airplanes. This AD
requires repetitive mid- and low-
frequency eddy current inspections for
cracks in the overlapped skin panels in
the fuselage skin lap joints in sections
41, 42, 44, and 46, and corrective
actions if necessary. This AD results
from a report indicating that an operator
found multiple small cracks in the
overlapped skin panels in the fuselage
skin lap joints. We are issuing this AD
to detect and correct cracks in the
overlapped skin panels, which could
join together and result in reduced
structural capability in the skin and
consequent rapid decompression of the
airplane.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 1, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Boeing Model 747
airplanes. That NPRM was published in
the Federal Register on March 14, 2006
(71 FR 13055). That NPRM proposed to
require repetitive mid- and low-
frequency eddy current inspections for
cracks in the overlapped skin panels in
the fuselage skin lap joints in sections
41, 42, 44, and 46, and corrective
actions if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Support for the NPRM

Boeing supports the NPRM as
proposed.

Request To Delay Final Rule Pending
New Service Information

Japan Airlines (JAL) states that Boeing
Alert Service Bulletin 747-53A2501,
dated March 24, 2005, which was
referenced as the appropriate source of
service information for accomplishing

the actions proposed in the NPRM,
contains various errors and omissions.
For example, the alert service bulletin
does not have inspection procedures for
certain internal structural details that
cover the lap, and there is no inspection
procedure specific to the Boeing Model
747-400 converted freighter. JAL would
like us to delay issuing the final rule
until Boeing has revised the alert service
bulletin.

We partially agree with JAL. We agree
that there are details and configurations
that could be changed in future
revisions of the alert service bulletin.
The issues JAL mentions would require
an alternative method of compliance
(AMOC) to the inspection instructions
as given in the original issue of the alert
service bulletin. Operators may request
an AMOC in accordance with the
procedures in paragraph (j) of the final
rule. We disagree that we should delay
the final rule until Boeing revises the
alert service bulletin. We have
identified an unsafe condition, and
delaying issuance of the final rule until
Boeing revises its service information
would result in an unwarranted delay of
the inspections that are intended to
address that unsafe condition. We have
not changed the final rule in this regard.

Request To Revise Inspection
Threshold

Air Transport Association (ATA), on
behalf of its member Northwest Airlines
(NWA), requests that we allow the
initial inspection to occur within 3,000
flight cycles after the most recent
Supplemental Structural Inspection
Document (SSID) inspection for items
F-25K, F-25L, and F-25M in Boeing
SSID D6-35022.

We disagree with the commenters.
The SSID program is an exploratory
inspection program. The inspection
intervals in the SSID were derived from
required damage tolerance ratings
(DTRs) that were based on “fleet crack”
criteria. This means that at the time the
DTRs were developed, there was no
known cracking in the area; therefore,
the required DTRs could remain at a
lower level until cracking was
discovered. However, operators
subsequently found cracking in certain
lap joint lower skins, and Boeing issued
Alert Service Bulletin 747-53A2501 to
detect and correct this cracking. The
required DTRs that drive the thresholds
and intervals were developed using
“first crack” criteria, which is higher
than “fleet crack’ criteria. “First crack”
criteria must detect cracking that is
known to have occurred on other
airplanes and, therefore, cannot rely on
a worldwide fleet of airplanes as a
statistical sample group.
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The inspection specified in Boeing
Alert Service Bulletin 747-53A2501 is
an internal medium frequency eddy
current (MFEC) inspection, which is
able to detect a crack size smaller than
that detectable by the external low
frequency eddy current (LFEC)
inspection required by the SSID
program. Both inspection techniques are
used to detect cracks on the outer
surface of the lower skin panel at the
lower row of fasteners of the lap splice.
However, the LFEC inspection looks
through the upper skin panel; the MFEC
technique uses a probe that is in direct
contact with the lower skin panel on the
inner surface. Therefore, a 3,000-flight-
cycle repetitive interval using an LFEC
method does not provide the same level
of certainty as a 3,000-flight-cycle
repetitive inspection using the MFEC
method.

We have not changed the final rule in
this regard.

Request To Change Costs of Compliance

ATA, on behalf of NWA, also requests
that we change the costs of compliance.
NWA states that it has determined that
approximately 120 work hours would be
required to accomplish the non-
destructive test procedures specified in
Boeing Alert Service Bulletin 747—
53A2501. The NPRM gives a cost
estimate of 68 hours to do this task.
NWA states that it is worth noting that
if the inspection has to be performed
independent of other major fuselage
internal inspections, then over 1,000

additional hours of access and
restoration labor will be required. NWA
states that this scenario is likely if the
initial inspection is required
independent of the SSID or fuselage
fatigue inspection programs. The 1,000-
flight-cycle initial inspection threshold
could prompt such a scenario.

We disagree with the request to
change the costs of compliance. The 68
work-hour estimate represents the time
necessary to perform only the action
actually required by the AD. The action
in the NPRM reflects only the direct
costs of the specific required action
(inspection) based on the best available
data from the manufacturer. The cost
analysis in AD rulemaking actions
typically does not include incidental
costs such as the time required to gain
access and close up, time necessary for
planning, or time necessary for other
administrative tasks. Those incidental
costs, which may vary significantly
among operators, are almost impossible
to calculate. We have not changed the
final rule in this regard.

Request To Revise Compliance Time

ATA also recommends that we align
the compliance period for the non-
destructive test procedures specified in
Boeing Alert Service Bulletin 747—
53A2501, with scheduled maintenance
intervals in order to avoid the order-of-
magnitude increase in the effect of the
proposed actions if they must be
accomplished on an unscheduled basis.

ESTIMATED COSTS

We disagree with the request to revise
the compliance time. We acknowledge
that for certain airplanes the inspections
may have to be performed independent
of the SSID or fuselage fatigue
inspection programs. In developing an
appropriate compliance time for this
action, including the 1,000-flight-cycle
initial inspection threshold, we
considered the urgency associated with
the subject unsafe condition, the
manufacturer’s recommendations, and
the practical aspect of accomplishing
the required inspections within a period
of time that corresponds to the normal
scheduled maintenance for most
affected operators. We have not changed
the final rule in this regard. However,
according to the provisions of paragraph
(j) of the final rule, we may approve
requests to adjust the compliance time
if the request includes data that prove
that the new compliance time would
provide an acceptable level of safety.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD as proposed.

Costs of Compliance

There are about 1,081 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
Action Work hours /-r\;lteerap%? Ir?gfrr Cost per airplane U.S.-registered Fleet cost
airplanes
Inspection for Model 747SP 48 $80 | $3,840, per inspection cycle 10 | $38,400, per inspection
series airplanes. cycle.
Inspection for all other Model 68 80 | $5,440, per inspection cycle 196 | $1,066,240, per inspection
747 series airplanes. cycle.

Authority For this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-22-09 Boeing: Amendment 39-14806.
Docket No. FAA-2006-24119;
Directorate Identifier 2005-NM-100-AD.

Effective Date

(a) This AD becomes effective December 1,
2006.

Affected ADs

(b) 2004-13-02.
Applicability

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747—-200B,
747-200C, 747-200F, 747-300, 747-400,
747-400D, 747—-400F, 747SR, and 747SP
series airplanes, certificated in any category;
as identified in Boeing Alert Service Bulletin
747-53A2501, dated March 24, 2005.

Unsafe Condition

(d) This AD results from a report indicating
that an operator found multiple small cracks
in the overlapped skin panels in the fuselage
skin lap joints. We are issuing this AD to
detect and correct cracks in the overlapped
skin panels, which could join together and
result in reduced structural capability in the
skin and consequent rapid decompression of
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Corrective Actions: For
Airplanes With Line Numbers 1 Through
200 Inclusive

(f) For airplanes with line numbers 1
through 200 inclusive, at the applicable time
in paragraph (f)(1) or (f)(2) of this AD: Do the
applicable eddy current inspection or
inspections for cracks in the overlapped skin
panels in the fuselage skin lap joints in
sections 41, 42, 44, and 46; and do all
applicable corrective actions before further
flight. Except as provided by paragraph
(f)(1)(ii) of this AD, repeat the applicable
inspection or inspections thereafter at

intervals not to exceed 3,000 flight cycles.
Except as provided by paragraph (h) of this
AD, do all actions in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2501, dated March
24, 2005.

(1) Except as provided by paragraph (f)(2)
of this AD, do the applicable action in
paragraph (f)(1)(i) or (f)(1)(ii) of this AD.

(i) For airplanes that have accumulated
fewer than 29,000 total flight cycles as of the
effective date of this AD: Before the
accumulation of 25,000 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later, do
a mid-frequency eddy current inspection for
cracks of the internal surface at the
overlapped skin around the bottom row of
fasteners in the lap joint.

(ii) For airplanes that have accumulated
29,000 or more total flight cycles, do the
inspections in accordance with the
requirements of AD 2004—13-02, amendment
39-13682, at the applicable threshold and
intervals in that AD. Doing the repeat
inspections in accordance with AD 2004-13—
02, terminates the repetitive inspection
requirements of this AD only for airplanes
with line numbers 1 through 200 inclusive.

(2) For airplanes that have had overlapped
skin panels replaced: Do the eddy current
inspections of the replaced overlapped panel
prior to the accumulation of 25,000 total
flight cycles since panel replacement, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later. Skin
panel replacement, along with ongoing
inspections in accordance with paragraph (f)
of this AD, terminates the requirements of
paragraphs (a) and (d) of AD 2004-13-02,
only for the skin lap sections where the
overlapped panel has been replaced.

Inspections and Corrective Actions: For
Airplanes With Line Numbers 201 and
Subsequent

(g) For airplanes with line numbers 201
and subsequent: Before the accumulation of
25,000 total flight cycles, within 1,000 flight
cycles after the effective date of this AD, or
within 25,000 flight cycles after the time
when the overlapped skin was replaced,
whichever occurs later, do the applicable
inspection in paragraphs (g)(1) and (g)(2) of
this AD for cracks in the overlapped skin
panels in the fuselage skin lap joints in
sections 41, 42, 44, and 46; and do all
applicable corrective actions before further
flight. Repeat the applicable inspection
thereafter at intervals not to exceed 3,000
flight cycles. Except as provided by
paragraph (h) of this AD, do all actions in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2501, dated March 24, 2005.

(1) Do a mid-frequency eddy current
inspection for cracks of the internal surface
at the overlapped skin around the bottom
row of fasteners in the lap joint.

(2) Do a low-frequency eddy current
inspection for cracks of the overlapped skin
around the bottom row of fasteners at the
section 41 lap joints with four rows of
fasteners.

Repair Instructions

(h) If any crack is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 747-53A2501, dated
March 24, 2005, specifies to contact Boeing
for appropriate action: Before further flight,
repair the crack using a method approved in
accordance with the procedures specified in
paragraph (j) of this AD.

No Reporting Required

(i) Although Boeing Alert Service Bulletin
747-53A2501, dated March 24, 2005,
specifies to submit certain information to the
manufacturer, this AD does not include that
requirement.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(3) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(k) You must use Boeing Alert Service
Bulletin 747-53A2501, dated March 24,
2005, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Gommercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/code_of
_federal _regulations/ibr_locations.html.

Issued in Renton, Washington, on October
18, 2006.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-17941 Filed 10—26-06; 8:45 am]
BILLING CODE 4910-13-P



Federal Register/Vol. 71, No. 208/Friday, October 27, 2006 /Rules and Regulations

62907

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2005-20080; Directorate
Identifier 2003—NM-193-AD; Amendment
39-14802; AD 2006-22-05]

RIN 2120-AA64

Airworthiness Directives; Various
Aircraft Equipped With Honeywell
Primus Il RNZ-850( )/-851( ) Integrated
Navigation Units

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to various aircraft
equipped with certain Honeywell
Primus I RNZ-850( )/-851( ) integrated
navigation units (INUs). That AD, as one
alternative for compliance, provides for
a one-time inspection to determine
whether a certain modification has been
installed on the Honeywell Primus II
NV-850 navigation receiver module
(NRM), which is part of the INU. In lieu
of accomplishing this inspection, and
for aircraft found to have an affected
NRM, the existing AD provides for
revising the aircraft flight manual to
include new limitations for instrument
landing system approaches. This new
AD requires inspecting to determine
whether certain modifications have
been done on the NRM; and doing
related investigative, corrective, and
other specified actions, as applicable; as
well as further modifications to address
additional anomalies. This AD results
from reports indicating that erroneous
glideslope indications have occurred on
certain aircraft equipped with the
subject INUs. We are issuing this AD to
ensure that the flightcrew has an
accurate glideslope deviation
indication. An erroneous glideslope
deviation indication could lead to the
aircraft making an approach off the
glideslope, which could result in impact
with an obstacle or terrain.

DATES: This AD becomes effective
December 1, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 1, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street

SW., Nassif Building, Room PL—401,
Washington, DC.

Go to https://pubs.cas.honeywell.com
or contact Honeywell International, Inc.,
Commercial Electronic Systems, 21111
North 19th Avenue, Phoenix, Arizona
85027-2708, for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT:

J. Kirk Baker, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712—4137; telephone (562) 627-5345;
fax (562) 627—-5210.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a supplemental
notice of proposed rulemaking (NPRM)
to amend 14 CFR part 39 to include an
AD that supersedes AD 2003-04—06,
amendment 39-13054 (68 FR 8539,
February 24, 2003). The existing AD
applies to various aircraft equipped
with certain Honeywell Primus II RNZ-
850/-851 integrated navigation units
(INUs). That supplemental NPRM was
published in the Federal Register on
May 18, 2006 (71 FR 28827). That
supplemental NPRM proposed to
continue to require inspecting to
determine whether certain
modifications have been done on the
NRM; and doing related investigative,
corrective, and other specified actions,
as applicable; as well as further
modifications to address additional
anomalies.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received from
the single commenter.

Request To Clarify Reply to Comment
to Original NPRM

The commenter, Air Wisconsin, has
requested an explanation of our reply to
its comment to the original NPRM. The
original comment requested clarification
of the proposed requirements for
inspecting to determine the

modification level of the NRM and
proposed that paragraph (k) of the
original NPRM be revised to state that
paragraph (j) of the AD need not be
performed under certain conditions.
The commenter asserts that our reply to
that original comment was contradictory
and confusing because we stated that we
had made no change to paragraph (k) of
the original NPRM when, in fact,
paragraph (k) of the supplemental
NPRM had been changed.

We acknowledge the commenter’s
concern. As stated in our original reply,
we determined that paragraph (j) of the
AD is required regardless of compliance
time or the findings of paragraph (f); this
is because paragraph (j) requires
inspecting for Mod N, P, R, or T, as well
as Mod L. Therefore, we did not change
paragraph (k) of the original NPRM as
the commenter suggested. However, we
determined that paragraph (k) was
incorrect in that it stated that paragraph
(f) did not need to be done if paragraph
(j) was accomplished within the
compliance time specified by paragraph
(). Paragraph (f) of the AD deals with
compliance times and has no findings,
while paragraph (g) of the AD requires
an inspection and has findings.
Therefore, it was our intent to revise
paragraph (k) to read as it appears in the
supplemental NPRM; that is, if
paragraph (j) is accomplished within the
compliance time specified by paragraph
(f), paragraph (g) does not need to be
done. We have made no further changes
to paragraph (k) of the AD in this regard.

Explanation of Change To Applicability

We have revised the applicability of
the AD to identify model designations
as published in the most recent type
certificate data sheet for the affected
models.

Clarification of INU References

The applicability of the supplemental
NPRM specifies that the AD applies to
aircraft “equipped with a Honeywell
Primus II RNZ-850/-851 INU having a
part number identified in Table 1 of this
AD.” However, the Honeywell service
bulletins identified in the following
table variously refer to “-850/-851,”
“-850/A/B/C,” “-851/A/B/C,” and
“—850(X)/-851(X)”’ INUs, indicating that
the RNZ-850/-851 part number might
or might not contain a suffix letter.
Although the service bulletins identified
in the following table make it clear that
the INU part numbers, as identified in
Table 1 of the AD, are the primary
identifiers of all affected INUs, we have
determined that these various suffix
references could cause confusion.
Therefore, to address all references to
suffix letters in the service bulletins, we
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have revised the AD to read “—850( )/—
851()” where applicable.

HONEYWELL SERVICE INFORMATION

Revision
Honeywell level Date
Alert Service Bulletin 7510100—34—A0034 .........coiiiiiiiiiitie ettt sttt ettt n bt r et nae e s Original .... | February 28, 2003.
Alert Service Bulletin 7510100—34—A0035 .........coiiiiitiiiiieiie ettt see ettt e bt saeesbeesse e e beeseeenneenneeneee s Original .... | July 11, 2003.
Alert Service Bulletin 7510134—34—A0016 .......c.cooteiuirieriiitieiereee ettt se et sb et e s sbesae e e s 001 ........... March 4, 2003.
Service Bulletin 7510134—34—0018 .......cooiiiiiiiiiiiieitie ettt ettt ettt e bt st e et e e sae e e bt e s aeeesaeesteenene s Original .... | July 8, 2004.
Service Bulletin 7510100—34—0037 ......c.eoiiiiertiieeieit ettt ettt sttt b e bt bt st e e bt e e s bt earenre e nre s Original .... | July 8, 2004.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

For the purposes of this AD, we
estimate that there are 3,063 aircraft
worldwide that may be equipped with
a part that is subject to this AD,
including about 1,500 aircraft of U.S.
registry.

The inspection to determine whether
Mod L has been done, which is
currently required by AD 2003-04—-06
and retained in this AD, will take about
1 work hour per aircraft, at an average
labor rate of $80 per work hour. Based
on these figures, the estimated cost of
the currently required actions is $80 per
aircraft.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-13054 (68 FR
8539, February 24, 2003) and adding the
following new airworthiness directive
(AD):

2006-22-05 Various Aircraft: Amendment

39-14802. Docket No. FAA-2005-20080;
Directorate Identifier 2003—-NM-193—-AD.

Effective Date

(a) This AD becomes effective December 1,
2006.

Affected ADs

(b) This AD supersedes AD 2003—04-06.
Applicability

(c) This AD applies to aircraft, certificated
in any category, equipped with a Honeywell
Primus II RNZ-850( )/—851( ) integrated
navigation unit (INU) having a part number
identified in Table 1 of this AD; including,
but not limited to, BAE Systems (Operations)
Limited (Jetstream) Model 4101 airplanes;
Bombardier Model BD-700-1A10 series
airplanes; Model Bombardier CL-215-6B11
(CL—415 variant) series airplanes; Cessna
Model 560, 560XL, and 650 airplanes;
Dassault Model Mystere-Falcon 50 series
airplanes; AvCraft Dornier Model 328-100
and —300 series airplanes; Empresa Brasileira
de Aeronautica S.A. (EMBRAER) Model
EMB-135 airplanes and Model EMB-145,
—145ER, —145MR, —145LR, —145XR, —145MP,
and —145EP airplanes; Learjet Model 45
airplanes; Raytheon Model Hawker 800XP
and Hawker 1000 airplanes; and Sikorsky
Model S-76A, S—-76B, and S-76C aircraft.

TABLE 1.—INU PART NUMBERS

Part Nos.
7510100-811 through 7510100-814 inclu-
75?3(13-00—831 through 7510100-834 inclu-
75%?60—901 through  7510100-904 _inclu-
753173(1360—911 through 7510100-914 inclu-
75%?60—921 through  7510100-924 _inclu-
755175(13'00—931 through 7510100934  inclu-
Sive.

Note 1: This AD applies to Honeywell
Primus II RNZ-850( )/-851( ) INUs installed
on any aircraft, regardless of whether the
aircraft has been otherwise modified, altered,
or repaired in the area subject to the
requirements of this AD. For aircraft that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph
(m) of this AD. The request should include
an assessment of the effect of the
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modification, alteration, or repair on the
unsafe condition addressed by this AD; and,
if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Unsafe Condition

(d) This AD results from reports indicating
that erroneous glideslope indications have
occurred on certain aircraft equipped with
the subject INUs. We are issuing this AD to
ensure that the flightcrew has an accurate
glideslope deviation indication. An
erroneous glideslope deviation indication
could lead to the aircraft making an approach
off the glideslope, which could result in
impact with an obstacle or terrain.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2003-04-06

Compliance Time For Action

(f) Within 5 days after March 11, 2003 (the
effective date of AD 2003-04-06),
accomplish the requirements of either
paragraph (g) or (h) of this AD. After the
effective date of this AD, only accomplishing
the requirements of paragraph (g) of this AD
is acceptable for compliance with this
paragraph.

Inspection To Determine Part Number

(g) Perform a one-time general visual
inspection of the modification plate for the
Honeywell Primus II NV-850 Navigation
Receiver Module (NRM); part number
7510134—811, —831, —901, or —931; which is
part of the Honeywell Primus II RNZ-850( )/
—851( ) INU; to determine if Mod L has been
installed. The modification plate is located
on the bottom of the Honeywell Primus II
RNZ-850()/-851( ) INU, is labeled NV-850,
and contains the part number and serial
number for the Honeywell Primus II NV-850
NRM. If Mod L is installed, the letter L will
be blacked out. Honeywell Alert Service
Bulletin 7510100-34—A0035, dated July 11,
2003, is an acceptable source of service
information for the inspection required by
this paragraph.

(1) If Mod L is installed, before further
flight, do paragraph (h) or (j) of this AD. After
the effective date of this AD, only
accomplishment of paragraph (j) is
acceptable for compliance with this
paragraph.

(2) If Mod L is not installed, no further
action is required by this paragraph.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.

Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Note 3: For more information on the
inspection specified in paragraph (g) of this
AD, refer to Honeywell Technical Newsletter
A23-3850-001, Revision 1, dated January 21,
2003.

Aircraft Flight Manual (AFM) Revision

(h) Revise the Limitations section of the
AFM to include the following statements
(which may be accomplished by inserting a
copy of the AD into the AFM):

“Flight Limitations

When crossing the Outer Marker on
glideslope, the altitude must be verified with
the value on the published procedure.

For aircraft with a single operating
glideslope receiver, the approach may be
flown using normal procedures no lower
than Localizer Only Minimum Descent
Altitude (MDA).

For aircraft with two operating glideslope
receivers, the aircraft may be flown to the
published minimums for the approach using
normal procedures if both glideslope
receivers are tuned to the approach and both
crew members are monitoring the approach
using independent data and displays.”

Parts Installation

(i) As of March 11, 2003, no person may
install a Honeywell Primus II NV-850 NRM
on which Mod L has been installed, on the
Honeywell Primus II RNZ-850( )/-851( ) INU
of any aircraft, unless paragraph (h) or (k) of
this AD is accomplished. As of the effective
date of this AD, only accomplishment of
paragraph (k) is acceptable for compliance
with this paragraph.

New Requirements of This AD

Inspection To Determine Modification Level
of NRM

(j) For aircraft on which Mod L was found
to be installed during the inspection required
by paragraph (g) of this AD, or for aircraft on
which paragraph (h) of this AD was
accomplished: Within 24 months after the
effective date of this AD, do an inspection of
the modification plate on the Honeywell
Primus II NV-850 NRM; part number
7510134-811, —831, =901, or —931; which is
part of the Honeywell Primus II RNZ-850( )/
—851( ) INU; to determine if Mod L, N, P, R
or T is installed. The modification plate
located on the bottom of the Honeywell
Primus II RNZ-850( )/-851( ) INU is labeled
NV-850, and contains the part number and
serial number for the Honeywell Primus II
NV-850 NRM. If Mod L, N, P,Ror T is
installed, the corresponding letter on the
modification plate will be blacked out.
Honeywell Alert Service Bulletin 7510100-
34-A0035, dated July 11, 2003, is an
acceptable source of service information for
this inspection. If Mod T is installed, no
further action is required by this paragraph.
If Mod L, N, P, or R is installed, before
further flight, do all applicable related
investigative, corrective, and other specified
actions, in accordance with the
Accomplishment Instructions of Honeywell
Alert Service Bulletin 7510100-34—A0035,

dated July 11, 2003; and Honeywell Service
Bulletin 7510100-34-0037, dated July 8,
2004; to ensure that the NRM is at the Mod
T configuration. Once the actions in this
paragraph are completed, the AFM revision
required by paragraph (h) of this AD may be
removed from the AFM.

Note 4: Honeywell Alert Service Bulletin
7510100-34-A0035, dated July 11, 2003,
refers to Honeywell Alert Service Bulletin
7510100-34—A0034, dated February 28,
2003, as an additional source of service
information for inspecting to determine the
NRM part number, marking the modification
plates of the NRM and INU accordingly,
testing the INU for discrepant signals, and
replacing the unit with a new or modified
INU, as applicable. Honeywell Alert Service
Bulletin 7510100-34—A0034 refers to
Honeywell Alert Service Bulletin 7510134~
34-A0016, currently at Revision 001, dated
March 4, 2003, as an additional source of
service information for marking the
modification plates of the NRM and INU.

Note 5: Honeywell Service Bulletin
7510100-34-0037, dated July 8, 2004, refers
to Honeywell Service Bulletin 7510134—34—
0018, dated July 8, 2004, as an additional
source of service information for modifying
the NRM to the Mod T configuration.

(k) If the inspection specified in paragraph
(j) of this AD is done within the compliance
time specified in paragraph (f) of this AD,
paragraph (g) of this AD does not need to be
done.

No Reporting Requirement

(1) Where Honeywell Alert Service Bulletin
7510100-34—A0035, dated ]uly 11, 2003 (or
any of the related service information
referenced therein), specifies to submit
certain information to the manufacturer, this
AD does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(m)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Material Incorporated by Reference

(n) You must use Honeywell Alert Service
Bulletin 7510100-34—A0035, dated July 11,
2003; and Honeywell Service Bulletin
7510100-34-0037, dated July 8, 2004, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Go to https://
pubs.cas.honeywell.com or contact
Honeywell International, Inc., Commercial
Electronic Systems, 21111 North 19th
Avenue, Phoenix, Arizona 85027-2708, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
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400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/code_of_
federal_regulations/ibr_locations.html.

Issued in Renton, Washington, on October
13, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-17658 Filed 10-26-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24228; Directorate
Identifier 2006—CE—-22—-AD; Amendment 39-
14805; AD 2006—22—-08]

RIN 2120-AA64
Airworthiness Directives; Air Tractor,

Inc. Models AT-602, AT-802, and AT—
802A Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA adopts a new
airworthiness directive (AD) for all Air
Tractor, Inc. Models AT-602, AT-802,
and AT—802A airplanes. This AD
requires you to repetitively inspect the
engine mount for any cracks, repair or
replace any cracked engine mount, and
report any cracks found to the FAA.
This AD results from reports of cracked
engine mounts. We are issuing this AD
to detect and correct cracks in the
engine mount, which could result in
failure of the engine mount. Such failure
could lead to separation of the engine
from the airplane.

DATES: This AD becomes effective on
December 1, 2006.

As of December 1, 2006, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in the regulation.
ADDRESSES: To get the service
information identified in this AD,
contact Air Tractor, Inc., P.O. Box 485,
Olney, Texas 76374; telephone: (940)
564-5616; facsimile: (940) 564—-5612.

To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
001 or on the Internet at http://
dms.dot.gov. The docket number is
FAA-2006—-24228; Directorate Identifier
2006—CE—22—-AD.

FOR FURTHER INFORMATION CONTACT:
Andrew McAnaul, Aerospace Engineer,
ASW-150 (c/o MIDO-43), 10100
Reunion Place, Suite 650, San Antonio,
Texas 78216; telephone: (210) 308—
3365; facsimile: (210) 308-3370.

SUPPLEMENTARY INFORMATION:
Discussion

On April 26, 2006, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to all
Air Tractor, Inc. Models AT-602, AT-
802, and AT-802A airplanes. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on May 2, 2006 (71
FR 25793). The NPRM proposed to
require you to repetitively inspect the
engine mount for any cracks, repair or
replace any cracked engine mount, and
report any cracks found to the FAA.

Comments

We provided the public the
opportunity to participate in developing
this AD. The following presents the
comment received on the proposal and
FAA’s response to the comment:

Comment Issue: Flight Test and
Analysis

Ronald G. Bush suggests that proper
flight testing of a correctly instrumented
engine mount and structure, combined
with analysis of the data collected, may
provide for a more efficient solution to
the cracking problem than the repetitive
inspections currently provide. He notes
that the cost of each inspection is
estimated at $120, and a properly
substantiated terminating action may
prove less costly over time.

We partially agree that a properly
executed flight test and analysis is a
method to provide substantiating data
that can be used to validate an alternate
method for addressing the engine mount
fatigue cracking. The FAA has not
received any data at this time that
proposes and substantiates a
terminating action for the required
inspections. If and when such
information is received, we will
consider mandating it through AD
action.

We are not changing the AD as a
result of this comment.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 368
airplanes in the U.S. registry.

We estimate the following costs to do
each required inspection:

Total cost per
Labor cost Parts cost airplane per Total cost on U.S. operators for initial inspection
inspection
1.5 work-hours x $80 per hour = $120 ................. Not Applicable ............... $120 368 x $120 = $44,160.

We have no way of determining the
number of airplanes that may need
replacement of the engine mount. We

estimate the following costs to do the
replacement:

Total cost per
Labor cost Parts cost airplane per Total cost on U.S. operators for initial inspection
inspection
81 work-hours x $80 per hour = $6,480 .......c.ccceevnee. $3,982 $10,462 368 x $10,462 = $3,850,016.
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Any required “upon-condition”
repairs would vary depending upon the
damage found during each inspection.
Based on this, we have no way of
determining the potential repair costs
for each airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2006-24228;
Directorate Identifier 2006—-CE-22—AD”’
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment
m Accordingly, under the authority

delegated to me by the Administrator,
the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2006-22-08 Air Tractor, Inc.: Amendment
39-14805; Docket No. FAA-2006—-24228;
Directorate Identifier 2006-CE-22—-AD.

Effective Date
(a) This AD becomes effective on December
1, 2006.
Affected ADs
(b) None.
Applicability

(c) This AD affects all Models AT-602,
AT-802, and AT—-802A airplanes, all serial
numbers, that are certificated in any category.

Unsafe Condition

(d) This AD results from reports of cracked
engine mounts. We are issuing this AD to
detect and correct cracks in the engine
mount, which could result in failure of the
engine mount. Such failure could lead to
separation of the engine from the airplane.

Compliance

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Visually inspect the engine mount for any
cracks.

(2) If you find any crack damage, do one of the
following:
(i) Obtain an FAA-approved repair scheme
and incorporate this repair scheme; or
(i) Replace the engine mount with a new
engine mount.

(3) Report any cracks that you find to the FAA
at the address specified in paragraph (f) of
this AD. Include in your report:

(i) Airplane serial number;

ii) Airplane and engine mount hours TIS;

iii) Crack location(s) and size(s);

iv) Corrective action taken; and

v) Point of contact name and telephone
number.

(
(
(
(

Initially inspect upon accumulating 4,000
hours time-in-service (TIS) or within the
next 100 hours TIS after December 1, 2006
(the effective date of this AD), whichever
occurs later, unless already done. There-
after, repetitively inspect every 300 hours
TIS.

Before further flight after any inspection re-
quired by paragraph (e)(1) of this AD where
crack damage is found. If you repair the
cracked engine mount, then continue to re-
inspect at intervals not to exceed 300 hours
TIS, unless the repair scheme states dif-
ferently. If you replace the engine mount,
then initially inspect upon accumulating
4,000 hours TIS and repetitively at intervals
not to exceed 300 hours TIS thereafter.

Within the next 10 days after you find the
cracks or within the next 10 days after De-
cember 1, 2006 (the effective date of this
AD), whichever occurs later.

Follow Snow Engineering Co. Service Letter
#253, dated December 12, 2005.

For obtaining a repair scheme: Follow Snow
Engineering Co. Service Letter #253, dated
December 12, 2005. For the replacement:
The maintenance manual includes instruc-
tions for the replacement.

The Office of Management and Budget (OMB)
approved the information collection require-
ments contained in this regulation under the
provisions of the Paperwork Reduction Act
and assigned OMB Control Number 2120—
0056.
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Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Fort Worth Airplane
Certification Office, FAA, Attn: Andrew
McAnaul, Aerospace Engineer, ASW-150
(c/o MIDO—43), 10100 Reunion Place, Suite
650, San Antonio, Texas 78216; telephone:
(210) 308—-3365; facsimile: (210) 308-3370,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference

(g) You must do the actions required by
this AD following the instructions in Snow
Engineering Co. Service Letter #253, dated
December 12, 2005. The Director of the
Federal Register approved the incorporation
by reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get a copy of this service
information, contact Air Tractor, Inc., P.O.
Box 485, Olney, Texas 76374; telephone:
(940) 564—5616; facsimile: (940) 564—-5612.
To review copies of this service information,
go to the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741-6030. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL-401, Washington,
DC 20590-001 or on the Internet at http://
dms.dot.gov. The docket number is FAA—
2006—24228; Directorate Identifier 2006—CE—
22—-AD.

Issued in Kansas City, Missouri, on
October 13, 2006.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-17828 Filed 10-26-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 153, 157, 375, and 385
[Docket No. RM06—1-000; Order No. 687]

Regulations Implementing the Energy
Policy Act of 2005; Coordinating the
Processing of Federal Authorizations
for Applications Under Sections 3 and
7 of the Natural Gas Act and
Maintaining a Complete Consolidated
Record

October 19, 2006.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: Section 313 of the Energy
Policy Act of 2005 (EPAct 2005) 1

1Pub. L. 109-58, 119 Stat. 594 (2005).

amends section 15 of the Natural Gas

Act (NGA) 2 to provide the Federal

Energy Regulatory Commission

(Commission) with additional authority

to coordinate the processing of

authorizations required under Federal
law for proposed natural gas projects
subject to NGA sections 3 and 7 and to
maintain a complete consolidated
record of decisions with respect to such

Federal authorizations. This Final Rule

promulgates regulations governing its

exercise of this authority whereby the

Commission will establish a schedule

for the completion of reviews of

requests for authorizations necessary for

a proposed project and compile a

consolidated record to be used in the

event of review of actions by the

Commission and other agencies in

responding to requests for

authorizations necessary for a proposed
project.

DATES: Effective Date: The rule will

become effective December 26, 2006.

FOR FURTHER INFORMATION CONTACT:

Gordon Wagner, Office of the General

Counsel, Federal Energy Regulatory

Commission, 888 First Street, NE.,

Washington, DC 20426;

gordon.wagner@ferc.gov; (202) 502—

8947.

Lonnie Lister, Office of Energy
Projects, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426;
lonnie.lister@ferc.gov; (202) 502—8587.

William O. Blome, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC. 20426;
(202) 502-8462.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Joseph T. Kelliher,
Chairman; Suedeen G. Kelly, Marc
Spitzer, Philip D. Moeller, and Jon
Wellinghoff

1. On May 18, 2006, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) in Docket No. RM06—-1-000,3
requesting comments on proposed
regulations to implement section 313 of
the Energy Policy Act of 2005 (EPAct
2005).4 EPAct 2005 section 313 amends
the Natural Gas Act (NGA) to provide
the Commission with the authority (1)
to set a schedule for Federal agencies,
and state agencies acting under federally
delegated authority, to reach a final
decision on requests for Federal
authorizations necessary for proposed
NGA section 3 or 7 gas projects and (2)
to maintain a complete consolidated
record of all decisions and actions by

215 U.S.C. 717n (2005).

371 FR 30632 (May 30 2006); FERC Stats. & Regs.
32,601 (2006); 115 FERC {61,203 (2006).

4Pub. L. 109-58, 119 Stat. 594 (2005).

the Commission and other agencies with
respect to such authorizations. In this
Final Rule, the Commission considers
comments submitted in response to the
NOPR, and as a result, makes certain
modifications to the proposed
regulatory revisions.

Background

2. The Commission authorizes the
construction and operation of proposed
natural gas projects under NGA sections
3 and 7.5 However, the Commission
does not have jurisdiction over every
aspect of each natural gas project.
Hence, for a natural gas project to go
forward, in addition to Commission
approval, several different agencies
must typically reach favorable findings
regarding other aspects of the project.
To better coordinate the activities of
separate agencies with varying
responsibilities over proposed natural
gas projects, EPAct 2005 modified the
Commission’s role. Section 313 of
EPAct 2005 directs the Commission (1)
to establish a schedule for agencies to
review requests for Federal
authorizations required for a project ®

5 Under NGA section 7, the Commission has
jurisdiction over the transportation or sale of
natural gas in interstate commerce and the
construction, acquisition, operation, and
abandonment of facilities to transport natural gas in
interstate commerce. Under NGA section 3(e), the
Commission has exclusive authority to approve or
deny an application for the siting, construction,
expansion, or operation of a liquefied natural gas
(LNG) terminal. The Secretary of the Department of
Energy (DOE) has delegated to the Commission the
authority under NGA section 3 to approve or
disapprove applications for the siting, construction,
and operation of facilities to import or export
natural gas. The most recent delegation is in
Delegation Order No. 00-004—00A, effective May
16, 2006.

6EPAct 2005 section 313 describes “Federal
authorizations” as decisions or actions by a Federal
agency or official, “or State administrative agency
or officer acting under delegated Federal authority,”
granting or denying requests for permits,
certificates, opinions, approvals, and other
authorizations. The United States Environmental
Protection Agency (EPA) asks what types of state
actions would qualify as being under delegated
Federal authority. The Commission finds that a
state action qualifies as an action under delegated
Federal authority if it is an action that (1) a State
entity is permitted, approved, or directed to take
under Federal law and (2) provides the basis for a
reasoned decision on a request for a Federal
authorization. The United States Department of
Commerce, National Oceanic and Atmospheric
Administration, National Marine Fisheries Service
(NMFS) asks whether a Federal authorization
would include recommendations or biological
opinions issued subsequent to consultations under
the Magnuson-Stevens Fishery Conservation and
Management Act and Endangered Species Act
(ESA). To the extent recommendations and
opinions are necessary for a Federal agency, or state
agency acting under federally delegated authority,
to reach a decision on a request for a Federal
authorization that is needed for a proposed NGA
section 3 or 7 project to go forward, the Commission
interprets EPAct 2005’s mandate as encompassing
such recommendations and opinions as “Federal
authorizations.”
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and (2) to compile a record of each
agency’s decision, together with the
record of the Commission’s decision, to
serve as a consolidated record for the
purpose of appeal, including judicial
review.

3. On November 17, 2005, the
Commission issued an order initially
implementing the authority conferred
by EPAct 2005 7 and delegating to the
Director of OEP the authority to set
schedules for agencies to act on requests
for Federal authorizations necessary for
natural gas projects to ensure such
requests are processed expeditiously. In
that order, the Commission stated a
subsequent rulemaking would codify
the pertinent provisions of EPAct 2005.
To that end, the May 2006 NOPR set
forth proposed regulatory revisions.

In this Final Rule, the Commission
responds to comments concerning the
NOPR, and adopts further regulatory
revisions to implement its new
responsibilities under EPAct 2005.

Notice and Comment

4. Notice of the NOPR was published
in the Federal Register on May 30,
2006.8 Comments on the NOPR were
filed by Baker Botts, L.L.P. (Baker Botts);
Cheniere Energy, Inc. (Cheniere); City of
Fall River, Massachusetts; Coastal States
Organization; Conservation Law
Foundation; Delaware Department of
Natural Resources and Environmental
Control, Division of Soil & Water
Conservation (Delaware DNR); U. S.
Department of the Army Corps of
Engineers (Army COE); Dominion
Transmission, Inc., Dominion Cove
Point LNG, LP, and Dominion South
Pipeline Company, LP (Dominion);
Duke Energy Transmission, LLC (Duke);
United States Environmental Protection
Agency (EPA); Interstate Natural Gas
Association of America (INGAA);
United States Department of the Interior
(Interior); Islander East Pipeline
Company, L.L.C. (Islander East); Mr.
Mark Mendelson; Massachusetts Office
of the Attorney General; Massachusetts
Executive Office of Environmental
Affairs (Massachusetts EOEA); New
Jersey Department of Environmental
Protection (New Jersey DEP); Columbia
Gas Transmission Corporation,
Columbia Gulf Transmission Company,

7 Coordinated Processing of NGA Section 3 and
7 Proceedings, 113 FERC {61,170 (2005). This Final
Rule codifies this delegation of authority by
revising § 375.308, Delegations to the Director of the
Office of Energy Projects (OEP), to add a new
§375.308(bb), which delegates authority to the
Director of OEP to establish schedules, consistent
with Federal law, for agencies to complete their
analysis and decision making processes and issue
decisions on requests for Federal authorizations
necessary for natural gas projects.

871 FR 30632 (May 30, 2006).

Crossroads Pipeline Company, Granite
State Gas Transmission, Inc., and
Central Kentucky Transmission
Company (collectively NiSource);
Oregon Coastal Management Program;
United States Department of Commerce,
National Oceanic and Atmospheric
Administration, National Marine
Fisheries Service (NMFS); and Williston
Basin Interstate Pipeline Company
(Williston).

Discussion

5. The comments raise objections to
various aspects of the proposed
regulatory revisions. In response,
various aspects of the NOPR’s proposed
revisions are modified, as discussed
below.

Electronic Submission of Information

6. There are several different events
that trigger the obligation on the part of
other agencies and officials to submit
information to the Commission. In the
NOPR, the Commission proposed all
such information be submitted
electronically, but requested that
affected agencies and officials comment
on whether electronic submission could
prove impractical. Several agencies
stated that they are not yet prepared to
transmit information by electronic
means. Consequently, to avoid any
undue hardship, while stressing its
preference to receive information via
electronic means, the Commission
removes the requirement to submit
information by electronic means.

Coordinating Federal Authorizations

When to Submit Requests for Federal
Authorizations

7. Proposed §§153.8 and 157.14
specify that an application filed with
the Commission for a natural gas project
under NGA section 3 or 7 must include:

A statement identifying each Federal
authorization that the proposal will require;
the Federal agency or officer, or State agency
or officer acting pursuant to delegated
Federal authority, which will issue each
authorization; the date each request for
authorization was submitted; and the date by
which final action on each Federal
authorization has been requested or is
expected.

The NOPR observed that if an
application does not include this
proposed new information statement,
the Commission may deem the
application incomplete.

8. Several commenters explain that it
is impractical, if not impossible, to
submit applications for all Federal
authorizations before or
contemporaneously with the project
application filed with the Commission.
These commenters propose instead that

a project sponsor be permitted to file an
application with the Commission first;
list the authorizations necessary for the
new project; identify those
authorizations for which applications
have already been submitted and the
dates upon which they were submitted;
and then state the dates by which any
outstanding authorization requests will
be submitted.

9. The Commission observes that most
applications to construct major new gas
projects are filed with the Commission
after the project sponsor has
participated in the Commission’s
prefiling process. This prefiling period
affords a project sponsor, Commission
staff, and staff from other agencies the
opportunity to identify which Federal
authorizations will be needed for a
project, and ample time for the project
sponsor to prepare requests for related
Federal authorizations in advance of
filing an application with the
Commission.? Thus, the prefiling
process can establish coordination
among the agencies responsible for
reviewing a project proposal and
diminish the chance that the
Commission might find an application
to be incomplete.

10. The Commission nevertheless
acknowledges that there may be
circumstances that preclude a project
sponsor from presenting all requests for
necessary Federal authorizations by the
time it files an application with the
Commission.1© Therefore, §§153.8 and

9The NOPR noted that project sponsors that have
made use of the prefiling period and process to
prepare and submit requests for Federal
authorizations to agencies before an NGA
application is filed with the Commission have been
able to compress the time needed to obtain
Commission authorization. In large part, this is
because completion of the Commission’s
assessment of an application often rests on other
agencies reaching favorable determinations on
separate authorization requests. Dominion and
Duke are concerned that the new filing requirement
might force a project sponsor to devote undue
resources to preparing to submit requests for related
Federal authorizations at the same time as an NGA
application. The Commission believes the prefiling
process can minimize the resources needed by a
project sponsor by spacing out its submission of
authorization requests over a period of several
months.

10 Cheniere, for example, posits that an agency
may refuse to accept a request for a Federal
authorization “through no fault of the applicant.”
Were this to occur, the project sponsor should
inform the Commission, which can then inquire as
to the circumstances. NMFS points out that with
respect to certain Federal authorizations, such as an
affirmation of compliance with the Endangered
Species Act or the National Historic Preservation
Act, the project sponsor is not in a position to
submit an authorization request, since a request to
initiate consultation with the responsible agency
must be submitted by the Commission. The
Commission notes this does not relieve the project
sponsor of its obligation, as described in Part 380
of the existing regulations, to develop and submit

Continued
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157.14 of the Commission’s regulations
will be modified to provide for a
sponsor to explain why requests for
Federal authorizations remain
outstanding and state anticipated dates
for submitting such requests. A project
sponsor will now be required to state
“the date each request for authorization
was submitted; why any request has not
been submitted and the date submission
is expected; and the date by which final
action on each Federal authorization has
been requested or is expected.” For
requests that remain outstanding at the
time an application is filed, the
Commission will review the reasons
given, the projected dates of submission,
and an applicant’s interactions with the
agencies. The Commission may then
accept the application for consideration,
and based on the state of documents and
studies needed to support prospective
authorization requests, accept the
projected submission dates as a basis for
establishing a schedule.

Determining a Schedule for Federal
Authorizations

11. Initially, upon receiving an
application, the Commission issues a
notice “within 10 days of filing,” in
accordance with § 157.9 of its
regulations,!? or rejects the application
in accordance with §157.8 of its
regulations. In issuing a notice of an
application, the Commission, or the
Director of OEP acting pursuant to
delegated authority, may also declare a
schedule for final decisions on
outstanding requests for Federal
authorizations. When a schedule is
established, it will comply with
agencies’ applicable schedules
established by Federal law.12 The NOPR
stated that in the event the Commission
or the Director of OEP does not set a
schedule for a particular project in the
notice or at a later date, the default
deadline for decisions by those agencies
without applicable schedules
established by Federal law will be no

all necessary technical information. Baker Botts and
INGAA call attention to difficulties that may be
presented by compelling a project sponsor to file a
permit under the Clean Air Act contemporaneously
with an NGA section 3 or 7 application. Such
difficulties should be alleviated by the
modifications that this Final Rule makes to the
filing requirements as proposed in the NOPR.
Provided a project sponsor presents good cause for
not submitting a particular authorization request by
the time an application is submitted, the
Commission stands ready to accept the application.

11 Section 157.9 is revised by this Final Rule to
state that in calculating this deadline, only days
during which the Commission is open for business
are counted.

12Tn response to a query by NMFS, the
Commission states it interprets the reference in
EPAct 2005 section 313(c)(1)(B) to “Federal law” to
consist of schedules specified either in the United
States Code or in the Code of Federal Regulations.

later than 90 days after the issuance of
the Commission’s final environmental
document on the proposed project, or if
no environmental document is issued,
then no later than 90 days after issuance
of a final order.

12. Commenters point out that if no
schedule is included in the notice of an
application, agencies are left to wonder
whether a project-specific schedule will
be issued at some later date, or whether
silence indicates the default deadline
applies. The Commission acknowledges
the desirability of informing agencies in
a timely manner of the schedule that
will apply in each case. Accordingly,
the Commission will adopt a different
procedural approach, as described
below.

13. The NOPR proposed requiring that
agency action on authorization requests
be completed within 90 days of the
issuance of the Commission’s final
environmental document in a
proceeding, or if an environmental
document were not prepared, then
within 90 days of the issuance of a final
Commission order. Previously, the
Commission has not always issued its
environmental assessment (EA) at the
time of its completion. Going forward,
the Commission commits to issue its
final environmental document in every
proceeding by placing it in the public
record. In addition, going forward, the
Commission commits to issuing a notice
within 90 days of the notice of an
application describing the schedule that
will apply to the environmental review
process conducted by the Commission
to ensure compliance with the National
Environmental Policy Act of 1969
(NEPA).13 This notice of the schedule
for the environmental review will state,
among other milestones, the anticipated
date for the Commission’s completion of
its EA or final environmental impact
statement (EIS).14 This NEPA notice will
thus serve to inform agencies without a
schedule established by Federal law of
the projected date by which they are to
reach a decision on requested
authorizations, i.e., within 90 days after
the anticipated issuance of the
Commission’s EA or final EIS. Section
157.9 is revised accordingly.

14. Under this approach, there is no
longer any distinction—as was

1342 U.S.C. 4321-4347 (2005).

141t has been the Commission’s experience that
in processing applications for certain minor and
routine projects, the Commission’s assessment,
including its NEPA review, can often be completed
within 90 days. For such projects, the Commission
will either include a notice of the environmental
schedule in conjunction with the notice of the
application (i.e., the initial notice issued within 10
days of an application’s being filed with the
Commission), or will issue a separate notice of the
environmental schedule shortly thereafter.

discussed in the NOPR—between a
“default” and a “project-specific”
schedule. For agencies without a
schedule established by Federal law, the
deadline for a final decision will follow
from the date the Commission issues its
final environmental document by
placing it in the public record, with the
anticipated issuance date stated in the
NEPA notice. However, this anticipated
issuance date is subject to change. As
explained in the NOPR, during the
course of considering an application or
a request for a Federal authorization,
unanticipated issues and circumstances
can arise and affect the time needed to
complete the review. The Commission
will monitor such changed
circumstances, and may find it
appropriate to revise the milestones set
out in its initial schedule for its
environmental review.15 If the
Commission does so, it will issue a
notice updating the milestones
associated with its environmental
review process. Any revision that alters
the date that the Commission
anticipates issuing its EA or final EIS
will correspondingly shift the projected
90-day deadline for agencies without a
schedule established by Federal law to
reach a final decision.

15. As described above, the
Commission will now issue a notice
describing the schedule for its
environmental review as a part of, or
within 90 days of, its initial notice of an
application. Therefore, agencies will
know, relatively early in the processing
of all applications, where they stand
with respect to due dates for their final
decisions on requests for Federal
authorizations.16

16. Commenters expressed the
concern that the Commission could
reach a decision on a schedule for
agency action without first considering

15 This flexibility should alleviate the concern of
commenters such as the City of Fall River,
Massachusetts, regarding situations where
apparently straightforward issues are discovered
during the course of analysis to be more complex
and time-consuming than originally anticipated.

16 The New Jersey DEP recommends that each
State agency reviewing a request for a Federal
authorization be provided with formal notice of the
date the Commission issues a final environmental
document, arguing that “[w]ithout formal notice

. . a State agency will not know that the 90-day
review period for a decision has begun.” New Jersey
DEP’s Comments at 1 (July 28, 2006). In view of the
Commission’s commitment to issue a formal notice
of the schedule for the environmental review,
agencies should have adequate notice of the
anticipated start date of the last 90 days of the
review period applicable to those agencies without
a schedule set by Federal law. State and Federal
agencies and officers are urged to make use of the
Commission’s eSubscription service as a means to
monitor documents submitted in a proceeding,
updates, and the date of issuance of the
Commission’s EA or final EIS.



Federal Register/Vol. 71, No. 208/Friday, October 27, 2006 /Rules and Regulations

62915

agency comments on authorization
requests. As discussed below, agencies’
reports on authorization requests will
still be due within 30 days of the receipt
of such requests. In addition, it is
expected that project sponsors will
submit as many requests for necessary
Federal authorizations as possible by
the time an application is filed with the
Commission. Therefore, in most cases
the Commission will have
approximately 60 days to consider
agency comments in advance of issuing
the notice of its schedule for the
environmental review, enabling the
Commission to review agencies’ input
in setting the milestones for the
completion of the Commission’s
environmental review.1”

17. The Conservation Law Foundation
requests doubling the 90 days following
the issuance of the Commission’s final
environmental document to 180 days,
whereas INGAA and interstate pipelines
promote reducing the time to 30 days.
The Conservation Law Foundation
points out that a final decision on a
request for a necessary Federal
authorization may not be reached
within 90 days of the issuance of the EA
or EIS. The Commission acknowledges
that although infrequent, this can occur.
However, the Commission expects that
project sponsors’ increasing use of the
Commission’s prefiling consultation
process, in conjunction with the
regulatory revisions instituted herein,
will eliminate such delayed
authorization decisions.18 Further, the
Commission believes that providing the

17 As noted above, in minor and routine cases
where issues that might complicate agencies’
reviews are unlikely to arise, the Commission may
issue notice of its environmental schedule in its
initial notice of the filing of an application or
shortly thereafter. However, if concerns regarding
authorization requests are subsequently raised in
agency reports to the Commission, the Commission
would then reconsider the given time frames. In
determining whether a proposal qualifies as minor
and routine, and thereby suitable for processing on
an accelerated schedule, EPA recommends the
Commission first consult with the other agencies
that will be involved. The Commission expects
such projects to be readily identifiable or identified
in the course of a prefiling consultation. The
Commission will not identify a proposal as a
candidate for accelerated processing unless it is
confident of consensus among agencies that it
merits such treatment. An agency may object to any
schedule set by the Commission, and the
Commission will reassess the grounds for its
determination.

18 The Commission notes that for the most part,
instances in which final decisions on requests for
necessary Federal authorizations have not been
reached within the 90-day time frame designated
herein, have involved authorizations for which a
schedule for agency action is established by Federal
law, e.g., a Coastal Zone Management Act (CZMA)
consistency determination or a water quality
certification under section 401 of the Clean Water
Act (CWA). Nothing in this Final Rule will alter
schedules set by Federal law.

180 days requested would be
incompatible with the EPAct 2005
mandate to “ensure expeditious
completion” of NGA section 3 and 7
proceedings.'® On the other hand, the
Commission finds no reason to adopt a
30-day requirement. Comments in favor
advocate harmonizing the amount of
time provided for agencies to act with
the 30 days from issuance of a
Commission order currently provided
for filing a request for rehearing or
accepting a certificate. The Commission
sees no need to do so, as there is no
evidence that project sponsors are
currently hindered in reaching
decisions on whether to seek rehearing
of the Commission’s orders or accept a
certificate when other agencies take
more than 30 days after an order to
complete action on authorization
requests. The Commission believes that
the 90 days provided strikes an
appropriate balance between providing
adequate time for agencies’ deliberation
and avoiding delay to project sponsors.
18. The NOPR observed that:

In some cases—for example, when there is
a demonstrated need to have a new natural
gas project in service by a certain date—the
Commission may set deadlines that are
shorter than the maximum times permitted
under Federal law. In such cases, the
Commission recognizes that compliance with
its specified deadlines would be voluntary
for agencies with deadlines determined by
Federal law.20

19. Several commenters contend this
observation conflicts with Federal law.
In setting a schedule for agencies to
conclude their reviews of requests for
Federal authorization, the Commission
has no ability to contract or expand a
schedule established by Federal law.
Consequently, there can be no conflict
between a schedule set by the
Commission and a schedule set by
Federal law.2® The Commission’s
observation in the NOPR was no more
than an acknowledgment of current
practice. Agencies frequently complete
their review of certain project
proposals—most often for modest and
uncontroversial facilities—well in

19EPAct 2005 section 313(c)(1)(A) (2005).

2071 FR 30632 at 30635 (May 30, 2006); FERC
Stats. & Regs. {32,601 at 32,558 (2006); 115 FERC
161,203 at P 17 (2006).

21 Baker Botts raises a related issue in requesting
clarification that an agency presented with an
authorization request must not be permitted to
await the outcome of another agency’s action prior
to commencing its own review. While such an
approach might be viewed as contrary to EPAct
2005’s expressed intent to expedite the review
process for proposed gas projects, provided the
agency in waiting is able to meet its deadline to
reach a final decision—be it established by Federal
law or by the Commission—there would not
necessarily be cause to seek to compel the
recalcitrant agency to commence its review sooner.

advance of deadlines allotted by Federal
law. The NOPR stated the aspiration
that agencies might continue to do so,
recognizing that in exercising its new
authority to set schedules, the
Commission can only encourage
agencies to act in advance of deadlines
set by Federal law, it cannot compel
them to do so.

20. The Army COE states that the
deadlines established by the
Commission for final agency action will
be “voluntary and non-binding.”” 22 This
would be the case if, as discussed above,
the schedule set by the Commission
calling for a shorter time frame did not
meet the EPAct 2005 requirement that it
“comply with applicable schedules
established by Federal law.” 23
However, if an agency without a
schedule established by Federal law
fails to meet a deadline set by the
Commission, this “failure of the agency
to take action * * * in accordance with
the Commission schedule established
pursuant to section 15(c) shall be
considered inconsistent with Federal
Law,” and as a result, can be brought to
the attention of the United States Court
of Appeals, which can “remand the
proceeding to the agency to take
appropriate action consistent with the
order of the Court” by the “schedule
and deadline for the agency to act on
remand’’ that will be set by the court.24

Informing the Commission Upon
Receipt of an Authorization Request

21. New § 385.2013 specifies that
within 30 days of receiving an
authorization request, an agency must
inform the Commission of: (1) Whether
the agency deems the application to be
ready for processing and, if not, what
additional information or materials will
be necessary to assess the merits of the
request; (2) the time the agency will
allot the applicant to provide the
necessary additional information or
materials; (3) what, if any, studies will
be necessary in order to evaluate the
request; (4) the anticipated effective date
of the agency’s decision; and (5) if

22 Army COE’s Comments at 3 (July 31, 2006).

23 EPAct 2005 section 313(c)(1)(B) (2005).

24 EPAct 2005 section 313(d)(2) and (3). Note this
described civil action for the review of an agency’s
alleged failure to act on a requested authorization
does not apply to CZMA determinations, since the
Department of Commerce, not a Federal court, is the
body to review a failure to act on, or the outcome
of, a CZMA request. This section of EPAct 2005 was
recently discussed and applied in Islander East
Pipeline Co. LLC v. Connecticut Department of
Environmental Protection, Docket No. 05—4139-ag
(2d Cir. Oct. 5, 2006); the court found a State agency
acting under delegated Federal authority had not
conducted a complete and reasoned review of a
request for a Federal authorization, and required the
state agency to either do so within 75 days or
abdicate its delegated Federal authority.
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applicable, the schedule set forth by
Federal law for the agency to act.
Further, if an agency asks for additional
information, the agency is to provide the
Commission with a copy of its data
request.25

22. Commenters claim that 30 days is
an unreasonably short time to be able to
render a meaningful assessment of an
authorization request. The Commission
recognizes that 30 days will often be
insufficient for agencies to reach
definitive conclusions on each of the
stipulated aspects of an authorization
request. But that is not the intent.
Instead, the information submission is
intended to give the Commission an
overview to enable it to determine a
realistic timetable for the environmental
review process. The Commission
recognizes that agencies’ reports will
necessarily be provisional and subject to
change, and will take this into account
both when first determining a schedule
for its NEPA review, and thereafter, to
take into account agencies’ progress in
processing authorization requests.

23. For the purpose of measuring the
time for an agency to act on an
authorization request, in the NOPR the
Commission explained the clock begins
to run on the day a request is submitted
to the agency. Interior questions
whether this would be the day a request
is sent or the day it is received; the
Commission clarifies that the day the
agency receives a request is the first day
counted. This is unlikely to be the day
an agency takes official notice that a
complete application has been received
and is ready for processing; rather, this
will be the first day an agency is in
receipt of a formal written request by a
project sponsor for an authorization
needed for a prospective NGA section 3
or 7 project.

24. Commenters are concerned with
the prospect that an agency might
receive a cursory authorization request
that could not be evaluated absent
additional information. The NOPR
stated that if an agency deems a request
to be incomplete, and the project
sponsor fails to provide the necessary
information in time for the agency to
reach a decision by the Commission’s
scheduled deadline, then the agency

25 This establishes the minimum information
required of an agency. EPA, Duke, and Islander East
suggest a more collaborative approach to establish
a schedule. To this end, the Commission invites
agencies to go beyond the requisite minimum and
provide additional information, which the
Commission will consider in exercising its
scheduling responsibilities. Further, in determining
a schedule appropriate to a particular application,
Commission takes into account not only agencies’
input but also the project sponsor’s proposed
construction schedule and in-service date.

may deny the request.26 In turn, the
Commission may deny the application
before it, or authorization to commence
construction, due to the project
sponsor’s failure to obtain a necessary
Federal authorization. The Commission
reiterates that whether an agency finds
a request complete has no bearing on
the agency’s allotted response time.
That said, the Commission does not
expect to have to frequently reject NGA
applications due to imperfections in
requests for related Federal
authorizations in view of the decision to
revise the procedural schedule, as
described above, to tie agencies’
deadlines to issuance of the EA or final
EIS. This approach to scheduling should
give agencies and applicants adequate
advance notice of when decisions on
requests for Federal authorizations will
be due, and motivate project sponsors to
make all necessary information
available in order for agencies to reach
timely decisions on the merits.

25. The Army COE asks if submitting
an electronic copy to the Commission of
the agency’s response to a project
sponsor’s authorization request would
satisfy the § 385.2013 reporting
requirement. It would, provided the
submission contains the specified
information; moreover, as discussed
herein, submission to the Commission
need not be by electronic means.
Regardless of whether an agency’s
submission is made electronically or by
paper copy, it should be filed in the PF
or CP docket number, if available,
assigned to the project sponsor’s
application to the Commission.

Procedural Clarifications

26. Once an application is filed with
the Commission and a schedule is
established, if a project sponsor seeks to
make a modification to its proposal that
is material to one or more of its
requested Federal authorizations, the
project sponsor should file a description

26 This presumably would be the outcome with
respect to an authorization required for a project if,
as the Oregon Coastal Management Program and
Coastal States Organization speculate, the agency is
unable to obtain all the information needed to make
an appropriate assessment of the proposal in time
to meet the scheduled deadline for a final decision.
Dominion requests that if an agency informs the
Commission that a project sponsor has not
adequately supported its request, then “the
Commission will give the applicant an opportunity
to respond and cure the alleged deficiencies.”
Dominion’s Comments at 11 (July 31, 2006). In the
event of a disagreement regarding the adequacy of
the contents of a request for a Federal authorization,
the Commission may find reason to revise an
agency’s deadline for a final decision. However,
although the Commission implores project sponsors
and agencies to work cooperatively, it cannot
compel them to do so. An agency retains the
discretion to reject a request on the grounds that
information necessary to reach a decision is lacking.

of the modification with the
Commission—regardless of whether the
Commission has approved the
application or whether the modification
would require amendment of the
proposal before the Commission.
NiSource requests the Commission
clarify that a material modification
would include a modification to an
aspect of the proposal that would
substantially change the overall
environmental impacts. The
Commission accepts this
characterization. Following a project
sponsor’s notice to the Commission of a
material modification, it will be within
the discretion of the Director of OEP to
determine whether the modification
will make it impossible for an agency to
reach a final decision on a request for

a Federal authorization within 90 days
of the issuance of the Commission’s
final environmental document.27 If so,
pursuant to § 375.308, the Director of
OEP may establish a revised, separate
deadline for a final decision by that
agency. Finally, a material modification
to a project pending approval by the
Commission may merit revising and re-
noticing the schedule for the
environmental review. The schedule for
agencies to complete their reviews
would then be adjusted in accordance
with the revised schedule for
completing the NEPA process.

27. The New Jersey DEP suggests that
in submitting a request for a necessary
Federal authorization for an NGA
section 3 or 7 project, the project
sponsor identify the request as such.
The Commission endorses this
suggestion, and urges project sponsors
to include the Commission’s applicable
PF or CP docket number, if available, in
its authorization request. Identifying the
proposed project in this manner, and
informing the agency that the request is
being submitted in conjunction with an
application to the Commission, will
alert the agency of the need to inform
the Commission of its receipt of the
request, pursuant to new §385.2013.
Agencies, in turn, in submitting a report
to the Commission on the status of a
requested Federal authorization, should
identify the party submitting the
request, identify the proposed project,
and include, if available, the applicable
PF or CP docket number.

27 As one such instance, the Army COE describes
circumstances where a project sponsor made a
material modification that impacted the
authorization request under consideration by the
Army COE after the Commission’s final EIS was
completed. Army COE Comments at 3 (July 31,
2006). In such a case, the project sponsor should
inform the Commission, and where appropriate, a
revised, separate deadline will be established for
the affected agency.
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28. The New Jersey DEP and Delaware
DNR propose making the project
sponsor, rather than the agency
receiving a request for a Federal
authorization, responsible for
submitting to the Commission the
agency'’s initial 30-day status report and
any data requests. The Commission sees
disadvantages in having the project
sponsor assume this responsibility. In
part, the aim of the 30-day report is to
open, or extend, the dialogue between
the agency and the Commission, since
the Commission expects to confer with
the responsible agencies over the course
of the NEPA review process. Initial
contact would not necessarily be
established early were the project
sponsor to act as an intermediary
between agencies and the Commission.
The burden on agencies to copy the
Commission on a data request sent to a
project sponsor is minimal; thus, the
Commission finds that rather than
having project sponsors receiving an
agency’s data request forward it on, it is
better, in terms of timing and simplicity,
to have the agency that generates the
data request submit it directly to the
Commission.

29. NMFS suggests the Commission
serve as a central point of contact
linking project sponsors to agencies.
The Commission sees no benefit to
placing itself between the company
seeking to develop a new project and
the agencies responsible for examining
aspects of the proposal. As is,
Commission staff maintains
communication with the project sponsor
and agencies from the receipt of a
request to make use of the prefiling
process through issuance of the final
decision.

30. The Commission declares, in
response to questions raised by INGAA
and Islander East, that the procedures
described herein do not apply to
activities that do not involve “an
application for authorization under
section 3 or a certificate of public
convenience and necessity under
section 7.” 28 For example, auxiliary
installations and the replacement of
facilities under § 2.55, and activities
authorized under the blanket certificate
provisions of Part 157, subpart F, of the
Commission’s regulations, and certain
activities undertaken in response to a
gas emergency, do not require
authorization under NGA section 3 or
issuance of a certificate under NGA
section 7.

31. When a request to authorize a
proposed project under the blanket
certificate provisions is protested, and
the protest is not either dismissed or

28 EPAct 2005 section 313(a)(3) (2005).

resolved and withdrawn, the “request
filed by the certificate holder shall be
treated as an application for section 7
authorization for the particular
activity.” 29 However, although a
protested blanket project proposal is
treated as an application for a case-
specific certificate, once the merits of
the issues raised in the protest are
addressed, and provided the proposal is
not denied, the project is authorized
under the project sponsor’s existing
blanket certificate.30 A project sponsor
that makes a prior notice filing for a
proposed project to be constructed
under blanket certificate authority is
acting under the authority of its existing
blanket certificate issued pursuant to
NGA section 7(c). Consequently, to
undertake projects that comply with the
blanket certificates provisions, the
project sponsor does not need to obtain
an additional, separate NGA section 7(c)
certificate. Therefore, the new
regulatory requirements promulgated
herein pursuant to EPAct 2005 will not
apply to projects authorized pursuant to
the blanket certificate program.

32. The City of Fall River,
Massachusetts, the Massachusetts
EOEA, and the Massachusetts Attorney
General seek clarification on how the
Federal NEPA review and the
environmental review undertaken by a
State or the District of Columbia may
interact. The different environmental
reviews proceed on separate
jurisdictional tracks, each on its own
schedule and each arriving at its own
independent findings. However, as a
practical matter, if Federal and State
agencies are able to work in tandem, the
result can be greater efficiencies for all
concerned. Accordingly, where
possible, the Commission coordinates
its efforts with State agencies when
assessing the environmental impacts of
a proposed project and intends to
continue to do so going forward.

33. Islander East seeks clarification on
how the revised regulations will apply
to pending projects. The Commission, as
a general matter, will not apply the
§§153.8 and 157.14 filing requirements
for project sponsors, or the § 385.2013
reporting requirements for agencies, to
applications filed prior to the effective
date of this rule. That said, as noted
above, the Director of OEP currently has
delegated authority to establish
schedules in pending proceedings,3?
and if there is cause to do so, the
Director of OEP may establish a

2918 CFR 157.205(f) (2006).

30 See, e.g., Texas Eastern Transmission Corp., 76
FERC 61,178 (1996).

31 See note 7.

schedule applicable to an ongoing
proceeding.

34. Mr. Mark Mendelson is concerned
that the Commission is creating a
“standardized” schedule that will not
allow for an adequate assessment of
safety risks and long-term project
impacts of proposed gas projects on
individuals and communities. Mr.
Mendelson expresses general
dissatisfaction regarding the content,
timing, and availability of information
concerning proposed projects. He
contends that affected individuals do
not always receive adequate notice of
proposed projects and suggests all
potential stakeholders be notified by
mail via the United States Postal Service
of potential hazards or risks in their
general locale posed by a proposed
project.

35. The Commission’s new reporting
requirements and commitment to issue
a notice of the environmental review
schedule should serve to inform
potentially interested persons of a
pending project proposal. The
Commission expects that its authority to
establish schedules will lead to tailoring
milestones appropriate to the
particularities of proposed projects, and
not to a one-size-fits-all standard. Mr.
Mendelson’s proposal to review and
revise the existing public notice
requirements is beyond the scope of and
is not germane to the matters being
addressed in this rulemaking
proceeding. However, any affected
landowner that does not receive notice
of a proposed project in a docketed
proceeding as specified in the
Commission’s regulations, or any
individual that suspects the public
notice provided is procedurally
insufficient or substantively incomplete,
can bring such concerns to the
Commission’s attention and the specific
circumstances will be investigated.

Consolidated Record

36. Section 313 of EPAct 2005 directs
the Commission to ‘“maintain a
complete consolidated record of all
decisions made or actions taken by the
Commission or by a Federal
administrative agency or officer (or State
administrative agency or officer acting
under delegated Federal authority) with
respect to any Federal authorization.”

37. The NOPR proposed to require
agencies and officers issuing decisions
or approvals necessary for proposed
projects under NGA sections 3 and 7 to
provide the Commission with a copy of
the final decision reached or action
taken, or a summary thereof, within
three days of issuance of a final decision
or action. The Commission proposed
requiring agencies and officers to file an
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index of the record, identifying all
documents and materials—including
pleadings, comments, evidence,
exhibits, transcripts of testimony,
project alternatives (including
alternative routings), studies, and
maps—relevant to the decision, within
three days of issuance of a final decision
or action.

38. Commenters object to the
proposed requirement that a copy of the
decision and an index to the record be
filed within three days of the decision
and suggest that the Commission allow
30 days for the filing of the decision and
record index. In addition to promoting
a 30-day interval, the Conservation Law
Foundation recommends the
Commission reimburse agencies for
reasonable costs incurred in providing
the index.

39. The Commission accepts the claim
that three days may not provide every
agency with adequate time to organize
and send the requested information—
although, if an agency maintains and
updates its index throughout the course
of its proceeding, all it need do when a
decision is issued is add the decision,
or a summary thereof, to the index and
submit it to the Commission. The
Commission anticipated agencies’
submission of the requested information
would be merely ministerial, i.e., that
the information would be available and
electronically transmittable—or at least,
easily duplicated and then sent—on the
same day a final decision was reached.
Commenters persuasively argue that this
is not the case. In any event, the
Commission does not believe that it is
necessary to receive an agency’s
information within three days of a final
decision in order to satisfy the EPAct
2005 mandate to maintain a complete
consolidated record. Accordingly, the
Final Rule revises the reporting
requirement to provide agencies and
officers 30 days, not three, to submit a
final decision, or summary thereof, and
index to the Commission. Further, while
the Commission encourages electronic
submissions, the proposed regulations
are modified to provide the option to
make paper filings with the
Commission.32 In view of this
modification to the means of filing, the
Commission will modify the time
provided for agencies to file a copy of
data requests with the Commission,
extending it from three days to 10
business days.

40. The Commission finds no cause to
adopt the Conservation Law

32 As is currently the case, agencies will be
expected to conform their filings to the
requirements of 18 CFR 385.2003, to the extent that
they are able.

Foundation’s request to provide
reimbursement to agencies for expenses
related to compliance with the
provisions of this rule. Compliance is
mandatory pursuant to the authority
provided to the Commission by EPAct
2005. Further, in view of the revision
above regarding the time permitted and
means of submission, and the
clarification below regarding the
contents of the index, the Commission
expects the additional cost incurred by
agencies to meet these new reporting
requirements will not be unduly
burdensome.

41. Commenters’ objections to
submitting an index appear to stem in
part from an overly broad interpretation
of what this index must include. The
Commission clarifies that the index
need not summarize the contents of
each item in the agency’s record; rather,
the index can be any method of notation
capable of identifying each item in the
record sufficiently to allow a reviewing
body to select items of relevance to an
issue on appeal. The Oregon Coastal
Management Program observes that it
typically relies on and references the
outcome of multiple state and local
actions, but does not include in its
record the underlying documents that
make up the record in those other
actions. There is no need for agencies
that follow such an approach to make
any adjustment. Any methodology and
recordkeeping that an agency now
employs that is sufficient to serve as the
basis for appeals or reviews is an
acceptable “index” for the purposes of
the consolidated record. Note that in
filing an index, agencies should title the
submission “Consolidated Record” and
include a prominent reference on the
first page to the docket number applied
to the Commission proceeding which
gave rise to the request for agency
authorization.

42. Baker Botts requests the
Commission require that agencies
provide the Commission with their full
record, and not just an index thereto.
The Commission finds no cause to
require agencies to reproduce and
transmit the contents of their entire
record to the Commission. Only in the
event of appeal will there be any call to
view the original or duplicate materials,
and even then it is unlikely anything
other than a limited subset of the record
will be relevant. Therefore, provided an
index is prepared, and original materials
are retained and available for a
minimum of three years, or until an
appeal or review is concluded, there
should be no delay in producing the
portion of an agency’s record requested
by a reviewing entity.

43. The Army COE points out that
when it issues a requested permit, the
permit with terms and conditions is sent
to the applicant, which has 60 days to
appeal the terms and conditions if it
chooses to do so; if the permit is denied,
the applicant may appeal the denial.
The Army COE asks that the date of
final agency action for purposes of
providing the record to the Commission
be “at the end of any appeals process.”

44. The Commission expects that
individual agencies’ own regulations
will determine when their actions are
considered ‘“final” and thereby start the
30-day clock for filing their decisions
and indices with the Commission.
However, the Commission will consider
a decision or action on a request for a
Federal authorization to be “final,”” and
consequently subject to the 30-day
deadline for filing with the Commission,
if the project sponsor submitting the
request can rely on an affirmative
determination as sufficient authority to
proceed. In other words, the agency’s
deliberation must go beyond verification
that a request is complete, or a
preliminary determination, or an agency
decision that approves a project
sponsor’s application but makes its right
to proceed contingent on the outcome of
certain agency review or appeal
processes; i.e., the outcome of the
agency'’s final decision or action must
grant, condition, or deny the applicant’s
requested authorization. At this point,
the 30-day period begins for an agency
to provide the Commission with a copy
of its decision, or a summary, and an
index to its record in the proceeding.
The 30-day period should permit the
Commission to receive agencies’
decisions and indices in time to compile
a complete consolidated record for the
purposes of judicial review (or in the
case of a CZMA determination, review
by the Department of Commerce).33

45. The Army COE asserts the
Commission should forward Freedom of
Information Act (FOIA) requests to
agencies, instead of preparing a
response using the consolidated record.
The Commission clarifies that FOIA
requests should be submitted directly to
the agency responsible for generating
the information in question. While an
agency’s index filed with the

33 The Commission notes that when it issues an
order granting a project sponsor a section 7
certificate or section 3 authorization under the NGA
to construct gas facilities, clearance to commence
construction generally is withheld until the project
sponsor has obtained other necessary authorizations
from other agencies. However, once such
authorizations have been obtained by the project
sponsor, the project sponsor generally is granted
clearance to commence construction,
notwithstanding any pending requests for
rehearing.
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Commission may be useful in
identifying records relevant to a FOIA
request, the Commission will not be
capable of effectively responding to
FOIA requests, or other types of
requests, that concern the substantive
matters of another agency’s proceeding.
Further, the Commission’s
responsibilities under EPAct 2005 do
not include compiling documents to
respond to FOIA requests. The
Commission does not expect to receive
or respond to FOIA requests, unless the
information sought is part of the
Commission’s own record of its
deliberations in a particular proceeding.

Information Collection Statement

46. The Office of Management and
Budget (OMB) regulations require that

OMB approve certain reporting, record
keeping, and public disclosure
(collections of information)
requirements imposed by agency
rules.34 Pursuant to OMB regulations,
the Commission is submitting these
reporting requirements to OMB for its
review and approval under section
3507(d) of the Paperwork Reduction Act
of 1995 (PRA).35 Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of this rule will
not be penalized for failing to respond
to these collections of information
unless the collections of information
display a valid OMB control number.
The information collection requirements

in this Final Rule are: FERC-539, FERC—
537, FERC-606, and FERC—607. These
are mandatory reporting requirements.

Public Reporting Burden

47. The Commission did not receive
specific comments concerning its
burden estimates and uses the same
estimates here in the Final Rule. Several
commenters expressed concern with the
burden that would be imposed if
information was required to be
submitted under the initially proposed
time frame. However, as discussed
herein, the Commission has taken these
comments into consideration and
extended the time frame for submitting
information.

: Number of re- | Number of re- | Hours per re-
Data collection spondents sponses sponse Total hours
FERC-537 ..o e e e 76 815 0.5 408
FERC-539 ... 12 12 0.5 6
FERC-606 ... 48 1702 4.4 7,489
FERGC—B07 ...ttt ettt ettt e et e e s bt e et eeeneeebeesseeebeesaeeeseannne 48 1654 6.3 10,423
LI} £ 1 U PRSP EUPPRRRTRN 18,326

Total Annual Hours for Collection:
18,326.

Information Collection Costs: Because
of the regional differences and the
various staffing levels that will be
involved in preparing the
documentation (legal, technical, and
support), the Commission is using an
hourly rate of $150 to estimate the costs
for filing and other administrative
processes (reviewing instructions,
searching data sources, completing and
transmitting the collection of
information). The estimated cost is
$2,748,900.

Title: FERC-539 “Gas Pipeline
Certificates: Import/Export Related;”
FERC-537 “Gas Pipeline Certificates:
Construction, Acquisition and
Abandonment;” FERC-606 “Gas
Pipeline Certificates: Notification of
Request for Federal Authorization;” and
FERC-607 “Report on Decision or
Action on Request for Federal
Authorization.”

Action: Data Collection.

OMB Control No.: FERC-539 (1902—
0062); FERG-537 (1902-0060); FERC—
606 and FERC—-607 (To be determined).

Respondents: Natural gas pipeline
companies and state agencies and
officers.

Frequency of Responses: On occasion.

345 CFR 1320.11 (2006).
3544 U.S.C. 3507(d) (2005).

Necessity of Information: EPAct 2005
section 313 directs the Commission to
(1) establish schedules for State and
Federal agencies and officers to act on
requests for Federal authorizations
required for natural gas projects under
sections 3 and 7 of the NGA and (2)
maintain a complete consolidated
record of all decisions or actions taken
by the Commission and other agencies
and officers with respect to such
authorizations. The Commission
considers the regulatory provisions
adopted herein to be the minimum
necessary for the Commission to
implement the new authority provided
by EPAct 2005.

48. For information regarding the
requirements of the collections of
information and the associated burden
estimates, including suggestions for
reducing this burden, please send
comments to the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426
(Attention: Michael Miller, Office of the
Executive Director), or send e-mail to
michael.miller@ferc.gov), or to the
Office of Management and Budget
(Attention: Desk Officer for the Federal
Energy Regulatory Commission), by fax
to (202) 395-7285, or by e-mail to
oira_submission@omb.eop.gov.

36 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986—1990 130,783 (1987).

Environmental Analysis

49. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.36 No environmental
consideration is raised by promulgation
of a rule that is procedural in nature or
that does not substantially change the
effect of legislation or regulations being
amended.37 The regulations adopted
herein require authorizing agencies to
provide the Commission with copies or
summaries of decisions and indices to
the records of those decisions in cases
arising under the Commissions
jurisdiction under the Natural Gas Act.
These are minor procedural changes to
the Commission’s existing regulations
and do not substantially change the
effect of any legislation or regulations.
Nor do they substantially change any
regulatory requirements to which
pipeline companies or authorizing
agencies are currently subject.
Accordingly, the preparation of an
environmental document is not
required.

Regulatory Flexibility Act Certification

50. The Regulatory Flexibility Act of
1980 (RFA) 38 generally requires a

3718 CFR 380.4(a)(2)(ii) (2006).
385 U.S.C. 601-612 (2005).
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description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The Commission is not
required to make such an analysis if
proposed regulations would not have
such an effect.

51. Although it appears that agencies
affected by the rule promulgated today
do not fall within the RFA’s definition
of “small governmental jurisdiction” 39
or its definition of “‘small entities,” 4°
the Commission is nevertheless mindful
of costs and burdens to be imposed
upon agencies required to provide
copies of decisions and indexes to the
record in Federal authorization
proceedings. In response to commenters
that observe certain agencies may lack
the resources needed to comply with the
proposed three-day deadline for filing
and the proposed requirement for
electronic filing, the Commission is
adopting alternative requirements to
take into account the resources available
to the agencies to accommodate the
limited resources of small entities.*?
The three-day deadline is extended to
30 days, and electronic filing, while still
the preferred option, is no longer
required.

52. Most of the natural gas companies
regulated by the Commission do notfall
within the RFA’s definition of a small
entity.42 Approximately 114 natural gas
companies are potential respondents
subject to the requirements adopted by
this rule. For the year 2004 (the most
recent year for which information is
available), 32 companies had annual
revenues of less than $6.5 million. The
procedural modifications enacted herein
should have no significant economic
impact on those entities—be they large
or small—subject to the Commission’s
NGA jurisdiction. In view of these
considerations, the Commission certifies
that this Final Rule’s amendments to the
regulations will not have a significant

395 U.S.C. 601(5) (2005) provides that “the term
‘small governmental jurisdiction’ means
governments of cities, counties, towns, townships,
villages, school districts, or special districts, with
a populations of less than fifty thousand.”

405 U.S.C. 601(6) (2005) provides that “the term
‘small entity’ shall have the same meaning as the
terms ‘small business,” ‘small organization,” and
‘small governmental jurisdiction.””

415 U.S.C. 603(c)(1) and (2) (2005).

42 See 5 U.S.C. 601(3) (2005), citing section 3 of
the Small Business Act, 15 U.S.C. 623 (2005).
Section 3 of the SBA defines a “‘small business
concern” as a business which is independently
owned and operated and which is not dominant in
its field of operation. The Small Business Size
Standards component of the North American
Industry Classification System defines a small
natural gas pipeline company as one that transports
natural gas and whose annual receipts (total income
plus cost of goods sold) did not exceed $6.5 million
for the previous year.

impact on a substantial number of small
entities.

Document Availability

53. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington DC
20426. From FERC’s Home Page on the
Internet, this information is available in
the Commission’s document
management system, eLibrary. The full
text of this document is available in
eLibrary in PDF and Microsoft Word
format for viewing, printing, and
downloading. To access this document
in eLibrary, type RM06—-1 in the docket
number field.

54. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours at (202)
502—8222 or the Public Reference Room
at (202) 502—8371 Press 0, TTY (202)
502-8659. E-Mail the Public Reference
Room at public.referenceroom@ferc.gov.

Effective Date and Congressional
Notification

55. These regulations are effective
December 26, 2006.

56. The Commission has determined,
with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in Section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.43

List of Subjects

18 CFR Part 153

Exports, Imports, Natural gas,
Reporting and recordkeeping
requirements.

18 CFR Part 157

Administrative practice and
procedure, Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 375

Authority delegations (Government
agencies), Seals and insignia, Sunshine
Act.

18 CFR Part 385

Administrative practice and
procedure, Electric power, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

435 U.S.C. 804(2) (2005).

By the Commission.
Magalie R. Salas,
Secretary.

m In consideration of the foregoing, the
Commission amends parts 153, 157,
375, and 385, Chapter I, Title 18, Code
of Federal Regulations, as follows:

PART 153—APPLICATIONS FOR
AUTHORIZATION TO CONSTRUCT,
OPERATE, OR MODIFY FACILITIES
USED FOR THE EXPORT OR IMPORT
OF NATURAL GAS

m 1. The authority citation for part 153
continues to read as follows:

Authority: 15 U.S.C. 717b, 7170; E.O.
10485, 3 CFR, 1949-1953 Comp., p. 970, as
amended by E.O. 12038, 3 CFR, 1978 Comp.,
p. 136, DOE Delegation Order No. 0204-112,
49 FR 6684 (February 22, 1984).

m 2. In subpart B, § 153.4 is added to
read as follows:

§153.4 General requirements.

The procedures in §§157.5, 157.6,
157.8, 157.9, 157.10, 157.11, and 157.12
of this chapter are applicable to the
applications described in this subpart.
m 3.In §153.8:

m a. The word “and” is removed from
the end of paragraph (a)(7);

m b. The period is removed from the end
of paragraph (a)(8), and “; and” is added
in its place; and

m c. Paragraph (a)(9) is added to read as
follows:

§153.8 Required exhibits.

(a) * k%

(9) Exhibit H. A statement identifying
each Federal authorization that the
proposal will require; the Federal
agency or officer, or State agency or
officer acting pursuant to delegated
Federal authority, that will issue each
required authorization; the date each
request for authorization was submitted;
why any request was not submitted and
the date submission is expected; and the
date by which final action on each
Federal authorization has been

requested or is expected.
* * * * *

PART 157—APPLICATIONS FOR
CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY AND
FOR ORDERS PERMITTING AND
APPROVING ABANDONMENT UNDER
SECTION 7 OF THE NATURAL GAS
ACT

m 4. The authority citation for part 157
continues to read as follows:
Authority: 15 U.S.C. 717-717w.

m5.In§157.9:
m a. The section heading is revised;
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m b. The existing text is designated as
paragraph (a) and the word “‘business”
is added immediately before the phrase
“days of filing”’; and

m c. A new paragraph (b) is added, to
read as follows:

§157.9 Notice of application and notice of
schedule for environmental review.
* * * * *

(b) For each application that will
require an environmental assessment or
an environmental impact statement,
notice of a schedule for the
environmental review will be issued
within 90 days of the notice of the
application, and subsequently will be
published in the Federal Register.

m 6.In § 157.14, paragraph (a)(12) is
added to read as follows:

§157.14 Exhibits.
(a) * *x %

(12) Exhibit J—Federal authorizations.
A statement identifying each Federal
authorization that the proposal will
require; the Federal agency or officer, or
State agency or officer acting pursuant
to delegated Federal authority, that will
issue each required authorization; the
date each request for authorization was
submitted; why any request was not
submitted and the date submission is
expected; and the date by which final
action on each Federal authorization has

been requested or is expected.
* * * * *

m 7. In subpart A, § 157.22 is added to
read as follows:

§157.22 Schedule for final decisions on a
request for a Federal authorization

For an application under section 3 or
7 of the Natural Gas Act that requires a
Federal authorization—i.e., a permit,
special use authorization, certification,
opinion, or other approval—from a
Federal agency or officer, or State
agency or officer acting pursuant to
delegated Federal authority, a final
decision on a request for a Federal
authorization is due no later than 90
days after the Commission issues its
final environmental document, unless a
schedule is otherwise established by
Federal law.

PART 375—THE COMMISSION

m 8. The authority citation for part 375
continues to read as follows:
Authority: 5 U.S.C. 551-557; 15 U.S.C.

717-717w, 3301-3432; 16 U.S.C. 791-825r,
2601-2645; 42 U.S.C. 7101-7352.

m 9.In § 375.308, paragraph (bb) is
added to read as follows:

§375.308 Delegations to the Director of
the Office of Energy Projects.
* * * * *

(bb) Establish a schedule for each
Federal agency or officer, or State
agency or officer acting pursuant to
delegated Federal authority, to issue or
deny Federal authorizations required for
natural gas projects subject to section 3
or 7 of the Natural Gas Act.

PART 385—RULES OF PRACTICE AND
PROCEDURE

m 10. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717z, 3301-3432; 16 U.S.C. 791a—825r,
2601-2645; 28 U.S.C. 2461; 31 U.S.C. 3701,
9701; 42 U.S.C. 7101-7352; 49 U.S.C. 60502;
49 App. U.S.C. 1-85 (1988).

m 11. Section 385.2013 is redesignated
as § 385.2015 and the heading of newly
designated § 385.2015 is revised to read
as follows:

§385.2015 Videotapes (Rule 2015).

* * * * *

m 12. New §§385.2013 and 385.2014 are
added to read as follows:

§385.2013 Notification of requests for
Federal authorizations and requests for
further information (Rule 2013).

(a) For each Federal authorization—
i.e., permit, special use authorization,
certification, concurrence, opinion, or
other approval—required under Federal
law with respect to a natural gas project
for which an application has been filed
under section 3 of the Natural Gas Act
for a certificate of public convenience
and necessity under section 7 of the
Natural Gas Act, each Federal agency or
officer, or State agency or officer acting
pursuant to delegated Federal authority,
responsible for a Federal authorization
must file with the Commission within
30 days of the date of receipt of a
request for a Federal authorization,
notice of the following:

(1) Whether the application is ready
for processing, and if not, what
additional information or materials will
be necessary to assess the merits of the
request;

(2) The time the agency or official will
allot the applicant to provide the
necessary additional information or
materials;

(3) What, if any, studies will be
necessary in order to evaluate the
request;

(4) The anticipated effective date of
the agency’s or official’s decision; and

(5) If applicable, the schedule set by
Federal law for the agency or official to
act.

(b) A Federal agency or officer, or
State agency or officer acting pursuant

to delegated Federal authority,
considering a request for a Federal
authorization that submits a data
request to an applicant must file a copy
of the data request with the Commission
within 10 business days.

§385.2014 Petitions for appeal or review
of Federal authorizations (Rule 2014).

(a) For each Federal authorization—
i.e., permit, special use authorization,
certification, concurrence, opinion, or
other approval—required under Federal
law with respect to a natural gas project
for which an application has been filed
for authorization under section 3 of the
Natural Gas Act for a certificate of
public convenience and necessity under
section 7 of the Natural Gas Act, the
Federal agency or officer, or State
agency or officer acting pursuant to
delegated Federal authority, responsible
for each Federal authorization must file
with the Commission within 30 days of
the effective date of a final decision or
action on a request for a Federal
authorization or the expiration of the
time provided by the Commission or by
Federal law for a final decision or
action, the following:

(1) A copy of any final decision or
action;

(2) An index identifying all
documents and materials—including
pleadings, comments, evidence,
exhibits, testimony, project alternatives,
studies, and maps—relied upon by the
agency or official in reaching a decision
or action; and

(3) The designation ‘“Consolidated
Record” and the docket number for the
Commission proceeding applicable to
the requested Federal authorization.

(b) The agencies’ and officers’
decisions, actions, and indices, and the
Commission’s record in each
proceeding, constitute the complete
consolidated record. The original
documents and materials that make up
the complete consolidated record must
be retained by agencies, officers, and the
Commission for at least three years from
the effective date of a decision or action
or until an appeal or review is
concluded.

(c) Upon appeal or review of a Federal
authorization, agencies, officers, and the
Commission will transmit to the
reviewing authority, as requested,
documents and materials that constitute
the complete consolidated record.

[FR Doc. E6-18025 Filed 10—26-06; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 123

Required Advance Electronic
Presentation of Cargo Information for
Truck Carriers: ACE Truck Manifest

AGENCY: Customs and Border Protection,
Department of Homeland Security.
ACTION: Notice.

SUMMARY: Pursuant to section 343(a) of
the Trade Act of 2002 and implementing
regulations published in December,
2003, truck carriers and other eligible
parties were directed to transmit
advance electronic truck cargo
information to the Bureau of Customs
and Border Protection (CBP) through a
CBP-approved electronic data
interchange (EDI). This notice
announces that CBP is designating the
Automated Commercial Environment
(ACE) Truck Manifest System as the
approved EDI for the transmission of the
required data and that the requirement
that advance electronic truck cargo
information be transmitted through ACE
will be phased in by groups of ports of
entry identified in this document.
DATES: Trucks entering the United
States through all ports of entry in the
states of Washington and Arizona and
through the ports of Pembina, Neche,
Walhalla, Maida, Hannah, Sarles and
Hansboro in North Dakota will be
required to transmit the advance
information through the ACE Truck
Manifest system effective January 25,
2007. ACE will be phased in as the
mandatory transmission system for the
other ports identified in this notice in
the sequential order that they are listed,
following publication of 90 days notice
in the Federal Register for each group
of ports.

FOR FURTHER INFORMATION CONTACT:
James Swanson, Field Operations, (202)
344-2576.

SUPPLEMENTARY INFORMATION:

Background

Section 343(a) of the Trade Act of
2002, as amended (the Act; 19 U.S.C.
2071 note), required that CBP
promulgate regulations providing for the
mandatory transmission of electronic
cargo information by way of a CBP-
approved electronic data interchange
(EDI) system before the cargo is brought
into or departs the United States by any
mode of commercial transportation (sea,
air, rail or truck). The cargo information
required is that which is reasonably

necessary to enable high-risk shipments
to be identified for purposes of ensuring
cargo safety and security and preventing
smuggling pursuant to the laws enforced
and administered by CBP.

On December 5, 2003, CBP published
in the Federal Register (68 FR 68140) a
final rule to effectuate the provisions of
the Act. In particular, a new § 123.92 (19
CFR 123.92) was added to the
regulations to implement the inbound
truck cargo provisions. Section 123.92
describes the general requirement that,
in the case of any inbound truck
required to report its arrival under
§123.1(b), if the truck will have
commercial cargo aboard, CBP must
electronically receive certain
information regarding that cargo
through a CBP-approved EDI system no
later than 1 hour prior to the carrier’s
reaching the first port of arrival in the
United States. For truck carriers arriving
with shipments qualified for clearance
under the FAST (Free and Secure Trade)
program, § 123.92 provides that CBP
must electronically receive such cargo
information through the CBP-approved
EDI system no later than 30 minutes
prior to the carrier’s reaching the first
port of arrival in the United States.

ACE Truck Manifest Test

On September 13, 2004, CBP
published a general notice in the
Federal Register (69 FR 55167)
announcing a test allowing participating
Truck Carrier Accounts to transmit
electronic manifest data for inbound
cargo through ACE, with any such
transmissions automatically complying
with advance cargo information
requirements as provided in section
343(a) of the Trade Act of 2002. Truck
Carrier Accounts participating in the
test have the ability to electronically
transmit the truck manifest data and
obtain release of their cargo, crew,
conveyances, and equipment via the
ACE Portal or electronic data
interchange messaging.

A series of notices have announced
additional deployments of the test, with
deployment sites being phased in as
clusters. Clusters were announced in
subsequent notices published in the
Federal Register including: 70 FR
30964, published on May 31, 2005; 70
FR 43892, published on July 29, 2005;
70 FR 60096, published on October 14,
2005; 71 FR 3875, published on January
24, 2006; and 71 FR 23941, published
on April 25, 2006.

The use of ACE to transmit advance
electronic truck cargo information will
not be required in any port in which
CBP has not first conducted the test.
ACE will be phased in as the required
transmission system at some ports even

while it is still being tested at other
ports. CBP will continue, as necessary,
to announce in subsequent notices in
the Federal Register the deployment of
the ACE truck manifest system test at
additional ports.

Designation of ACE Truck Manifest
System as the Approved Data
Interchange System

Throughout the deployment process,
CBP and system users from the trade
have expended considerable resources
in a collaborative effort to test the ACE
Truck Manifest System. This
collaboration has helped correct
operational difficulties, improve
processing times, and develop system
enhancements not present in the
original configuration. Full
implementation of the enhancements
will occur over the next few months.
Accordingly, CBP has determined that
the ACE Truck Manifest System should
be mandated for all and is the approved
EDI system for transmission of the
advance information required pursuant
to section 343(a) of the Trade Act of
2002 and the implementing regulations.

Section 123.92(e) of the regulations
(19 CFR 123.92(e)) requires CBP, 90
days prior to mandating advance
electronic information at a port of entry,
to publish notice in the Federal Register
informing affected carriers that the EDI
system is in place and fully operational.
Effective 90 days from the date of
publication of this notice, truck carriers
entering the United States through all
ports of entry in the states of
Washington and Arizona and through
the ports of Pembina, Neche, Walhalla,
Maida, Hannah, Sarles and Hansboro in
North Dakota, will be required to
present advance electronic cargo
information regarding truck cargo
through the ACE Truck Manifest. CBP
will be publishing notice in the Federal
Register as it phases in the requirement
that truck carriers utilize the ACE
system to present advance electronic
truck cargo information at other ports.

Although other systems that have
been deemed acceptable by CBP for
transmitting advance truck manifest
data will continue to operate and may
still be used in the normal course of
business for purposes other than
transmitting advance truck manifest
data, use of systems other than ACE will
no longer satisfy advance electronic
cargo information requirements at a
particular port of entry once the 90-day
notice for that port has been published
and the 90-day period has elapsed.

Compliance Sequence

At all ports of entry in the states of
Washington and Arizona, and the ports
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of Pembina, Neche, Walhalla, Maida,
Hannah, Sarles, and Hansboro in North
Dakota, ACE will be the mandatory
truck cargo information transmission
system as of January 25, 2007.

Subsequently, ACE will continue to
be phased in as the mandatory EDI
system, at the ports identified below in
the sequential order of the group in
which they are listed. As mandatory
ACE is phased in at these remaining
ports, CBP will provide 90 days’ notice
through publication in the Federal
Register prior to requiring the use of
ACE for the transmission of advance
electronic truck cargo information at a
particular group of ports.

The remaining ports at which the
mandatory use of ACE will continue to
be phased in are divided into 5 groups,
listed in sequential order, as follows:

1. All ports of entry in the states of
Michigan, Texas, California, New
Mexico, and New York.

2. All ports of entry in the states of
Vermont and Alaska.

3. All ports in the states of Maine,
Idaho, and Montana.

4. All remaining ports in the state of
North Dakota (those not identified as
having a specific compliance date).

5. All ports in the state of Minnesota.

Dated: October 23, 2006.
Deborah J. Spero,

Acting Commissioner, Customs and Border
Protection.

[FR Doc. E6—-17998 Filed 10-26—-06; 8:45 am]|
BILLING CODE 9111-14-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 418
RIN 0960-AG11

Medicare Part B Income-Related
Monthly Adjustment Amount

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: We are adding to our
regulations a new subpart, Medicare
Part B Income-Related Monthly
Adjustment Amount, to contain the
rules we will follow for Medicare Part

B income-related monthly adjustment
amount determinations. The monthly
adjustment amount represents the
amount of decrease in the Medicare Part
B premium subsidy, i.e. the amount of
the Federal Government’s contribution
to the Federal Supplementary Medical
Insurance (SMI) Trust Fund. This new
subpart implements section 811 of the
Medicare Prescription Drug,
Improvement, and Modernization Act of

2003 (the Medicare Modernization Act
or MMA) and contains the rules for
determining when, based on income, a
monthly adjustment amount will be
added to a Medicare Part B beneficiary’s
standard monthly premium. These final
rules describe: What the new subpart is
about; what information we will use to
determine whether you will pay an
income-related monthly adjustment
amount and the amount of the
adjustment when applicable; when we
will consider a major life-changing
event that results in a significant
reduction in your modified adjusted
gross income; and how you can appeal
our determination about your income-
related monthly adjustment amount.
DATES: These final rules are effective
December 26, 2006.

FOR FURTHER INFORMATION CONTACT:
Craig Streett, Team Leader, Office of
Income Security Programs, Social
Security Administration, 252 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401, 410-965—
9793 or TTY 1-800-966—5609, for
information about this Federal Register
document. For information on eligibility
or filing for benefits, call our national
toll-free number, 1-800-772-1213 or
TTY 1-800-325-0778, or visit our
Internet site, Social Security Online, at
http://www.socialsecurity.gov.
SUPPLEMENTARY INFORMATION:

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Statutory Provisions

Section 811 of the MMA (Pub. L. 108—
173), which was enacted into law on
December 8, 2003, added subsection (i)
to section 1839 of the Social Security
Act (the Act), and established a
Medicare Part B premium subsidy
reduction (referred to in these final rules
as “‘the income-related monthly
adjustment amount”) effective January
1, 2007, which will be added to the
standard monthly Medicare Part B
premium amount for certain
beneficiaries. Section 1839(i) of the Act
was subsequently amended by section
5111 of the Deficit Reduction Act of
2005, Public Law 109-171. The Centers
for Medicare & Medicaid Services
(CMS), in the Department of Health and
Human Services (HHS), has overall
responsibility for determining the
annual Medicare Part B standard
monthly premium amounts and
premium increases for late enrollment
or reenrollment. CMS regulations at 42
CFR part 408 describe the rules that

CMS uses to determine those amounts.
As explained in these final rules, we are
responsible only for making initial
determinations and reconsidered
determinations about income-related
monthly adjustment amounts. Any
subsequent levels of appeal will be
provided by HHS under its regulations
at 42 CFR part 405.

Section 702(a)(5) of the Act allows us
to make the rules and regulations
necessary or appropriate to carry out the
functions of SSA. Other provisions in
section 811 of the MMA provide us with
additional specific authorization to
make rules and regulations to determine
the income-related monthly adjustment
amount. For example, sections
1839(i)(4)(B) and (i)(4)(C)(ii)(II) of the
Act authorize us to promulgate
regulations necessary for our
determinations about income-related
monthly adjustment amounts. Section
1839 of the Act requires the Secretary of
HHS to determine annually the
Medicare Part B standard monthly
premium amount. Section 1839 of the
Act also authorizes the Secretary of HHS
to establish a premium increase for late
enrollment and for reenrollment under
certain circumstances and provides for
a limitation on increases in the
Medicare Part B standard monthly
premium for some beneficiaries.

The new section 1839(i) requires us to
determine the income-related monthly
adjustment amount for Medicare
beneficiaries with modified adjusted
gross income above an established
threshold. The income-related monthly
adjustment amount is added to the
Medicare Part B standard monthly
premium and any applicable premium
increase for late enrollment or
reenrollment. The MMA provides that
in 2007 the modified adjusted gross
income threshold is $80,000 for
individuals who file their Federal
income taxes with a filing status of
single, married filing separately, head of
household, or qualifying widow(er) with
dependent child and $160,000 for
married individuals who file a joint tax
return. Section 811(c)(1) of the MMA
enacted a new section 6103(1)(20) of the
Internal Revenue Code authorizing the
Internal Revenue Service (IRS) to
provide certain income information to
us to use in determining the income-
related monthly adjustment amount.
The MMA requires that the threshold
amount be adjusted yearly based on the
Consumer Price Index.

Section 811(b)(1)(C) of the MMA also
amended section 1839(f) of the Act, so
that the limitation on increases in the
Medicare Part B standard monthly
premium for some beneficiaries will not
apply to beneficiaries who are
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responsible for an income-related
monthly adjustment amount.

Background

Medicare Part B is a voluntary
program which provides medical
insurance coverage for medical and
health services such as physician
services, diagnostic services, and
medical supplies. Medicare Part B
beneficiaries are responsible for
deductibles, co-insurance and monthly
premiums towards the cost of covered
services. CMS promulgates rules and
regulations concerning the Medicare
program.

The Medicare Part B standard
monthly premium is set by CMS so that
it covers approximately 25 percent of
the Medicare Part B program costs.
Certain beneficiaries may also pay an
increased premium for late enrollment
in Medicare Part B or for reenrollment
after a period without coverage.
Approximately 75 percent of the full
cost of Medicare Part B is subsidized by
the Federal Government by
contributions to the Federal
Supplementary Medical Insurance Trust
Fund. In addition, for certain
beneficiaries whose premiums are
deducted from other payable Social
Security (or railroad retirement) benefit
amounts that they receive, the yearly
adjustment to the premium amount
cannot be raised more than the amount
of the cost-of-living adjustment for those
other benefits.

Starting in January 2007, the Medicare
Part B premium subsidy will be reduced
for an estimated 4 to 5 percent of the
approximately 40 million Medicare Part
B beneficiaries. Beneficiaries who had
modified adjusted gross income above
the threshold level set in the MMA in
the tax year 2 years prior to the year for
which we make a determination about
whether they must pay an income-
related monthly adjustment amount (the
effective year) will receive a reduced
Federal subsidy of their Medicare Part B
premium. The reduction of the Federal
premium subsidy will result in
beneficiaries with modified adjusted
gross income above the threshold
paying more of the cost of their
Medicare Part B benefits through an
income-related monthly adjustment
amount that will be added to the
Medicare Part B standard monthly
premium plus any applicable premium
increase for late enrollment or
reenrollment.

How This Will Affect You

Your modified adjusted gross income
is your adjusted gross income, as
defined at 26 U.S.C. 62 and in related
regulations, plus certain other forms of

income that may be excluded from
adjusted gross income for the purpose of
determining the amount of Federal
income tax that you must pay. The
MMA as amended by the Deficit
Reduction Act provides that the
payment of the full amount of the
income-related monthly adjustment
amount will be phased in starting in
2007 and will be completed in 2009. If
you must pay an income-related
monthly adjustment amount, you will
not be eligible for the limitation on
Medicare Part B standard monthly
premium increase beyond the amount of
your Social Security (or tier 1 railroad
retirement) cost-of-living adjustments,
as described in 42 CFR 408.20.

If you are a Medicare beneficiary prior
to January 1, 2007 and you will be
required to pay an income-related
monthly adjustment amount in 2007, we
will notify you by sending you a letter
at the end of 2006 about the additional
amount of your premium and any
related changes in the amount of your
Social Security monthly benefits or
other payments (railroad retirement or
Civil Service annuity payments) from
which your premiums will be withheld.
If you enroll in Medicare Part B after
January 1, 2007, your initial Medicare
Part B premium may not include an
income-related monthly adjustment
amount. If we subsequently determine
that you must pay an income-related
monthly adjustment amount for your
Medicare Part B coverage, you will be
notified shortly after you enroll in
Medicare Part B, and you will be
responsible for your income-related
monthly adjustment amount for all
months after December 2006 for which
you were enrolled in and entitled to
Medicare Part B. If you are a Medicare
beneficiary during 2007 or after, we will
notify you prior to the start of each year
if you must pay an income-related
monthly adjustment amount in that
year.

How We Determine Your Income-
Related Monthly Adjustment Amount

The amount of your modified
adjusted gross income will determine if
you are to pay an income-related
monthly adjustment. Section 1839(i)(2)
of the Act establishes the threshold for
modified adjusted gross income used to
determine if you are to pay an income-
related monthly adjustment amount. In
2007, the modified adjusted gross
income threshold amount is $80,000 for
individuals who file their Federal
income tax return with a filing status of
single, married filing separately, head of
household, or qualifying widow(er) with
dependent child, and $160,000 for

individuals who file a joint income tax
return with their spouse.

Section 1839(i)(4) of the Act requires
us to request information about your
modified adjusted gross income from
IRS in the Department of the Treasury
and to use this information to determine
if you must pay an income-related
monthly adjustment amount. We will
specify the tax year involved in our
information request. We will request
that IRS send us Federal income tax
return information about your modified
adjusted gross income for the tax year
which is 2 years before the effective
year. If modified adjusted gross income
information is not available from IRS for
the tax year 2 years before the effective
year of our determination, IRS will send
us your modified adjusted gross income
information for the tax year 3 years
before the effective year if it exceeds the
threshold. We will use information for
the tax year 3 years prior to determine
whether you must pay an income-
related monthly adjustment amount
only until we obtain information for the
tax year 2 years prior. When we use
such information to make a
determination, we will make retroactive
corrections that will apply to all months
that you paid an incorrect income-
related monthly adjustment amount.

If we use information from IRS for the
tax year 3 years before the effective year
of our determination, you may request
that we use information that you
provide for the tax year 2 years before
that year. In some cases, you may pay
a higher premium based on your 2-year
information. However, providing that
information to us rather than having us
receive information from IRS at a later
date will help you avoid an extensive
retroactive correction. In order for us to
make an initial determination based on
such a request, you must provide your
retained copy of your Federal income
tax return for that year, a copy that you
request from IRS, or an IRS transcript of
your return. If you provide your
retained copy, we will also verify this
information with IRS.

If we receive information from IRS
about your modified adjusted gross
income for a tax year for which you did
not file a tax return that shows that you
had income that year that exceeded the
established threshold, we will make a
determination about your income-
related monthly adjustment amount for
that year. We will apply the highest
applicable percentage adjustment based
on that information, as required by
statute. If IRS provides information to us
that indicates a change in your modified
adjusted gross income for a prior tax
year, we will use this information to
establish corrections for the appropriate
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effective years regardless of when we
receive such information. We are
consulting with IRS to develop
processes for the transmission of
modified adjusted gross income
information for situations involving
those who do not file income tax returns
and for changes in information that IRS
provides.

The Sliding Scale Formula and How It
Applies to You

Section 1839(i)(3) prescribes a sliding
scale formula that CMS will use to
establish annually four income-related
monthly adjustment amounts beginning
in 2007. The calculation of the income-
related monthly adjustment amount
reduces a beneficiary’s Medicare Part B
premium subsidy using specified
percentages. The amount of this
premium subsidy reduction is the
income-related monthly adjustment
amount. To determine each income-
related monthly adjustment amount,
CMS will use the unsubsidized
Medicare Part B premium
(approximately four times the Medicare
Part B standard monthly premium) and
multiply it by a specified percentage.
The percentage used in the calculation
changes as the amount of modified
adjusted gross income increases the
income-related monthly adjustment
amount.

We will use your modified adjusted
gross income and your Federal income
tax filing status (e.g., single, married
filing jointly, married filing separately)
to determine whether you must pay an
income-related monthly adjustment
amount, and if so, what your income-
related monthly adjustment amount will
be. Section 1839(i)(3)(C) provides the
modified adjusted gross income ranges.
The range amounts for individuals who
are married filing jointly are double the
range amounts for single income tax
filers. IRS recognizes three additional
filing statuses: head of household,
qualifying widow(er) and married filing
separately. If you file as a head of
household or as a qualifying widow(er),
we will apply the modified adjusted
gross income range applicable to
individuals who file their Federal
income tax return with a filing status of
single. Section 1839(i)(3)(C)(iii)
provides a different rule for determining
the income-related monthly adjustment
amount for individuals who file their
Federal income tax return with a filing
status of married filing separately and
who lived with their spouse at any time
during the year. For these individuals,
we subtract the threshold amount as
described in section 1839(i)(2)(A)
established for single income tax filers
for that calendar year from the modified

adjusted gross income ranges for
individuals with a tax filing status of
single. For 2007, this results in the
following two ranges for married filing
separately: (1) $80,000 to less than or
equal to $120,000 and (2) More than
$120,000. Individuals affected by
section 1839(i)(3)(C)(iii) will pay either
the third or fourth range of income-
related monthly adjustment amount as
described in section 1839(i)(3)(C)(i) as
modified by 1839(i)(3)(B).

Starting in 2007 for calendar year
2008, and annually thereafter for each
following calendar year, CMS will
publish the annual modified adjusted
gross income ranges and income-related
monthly adjustment amounts that are
associated with each range. We will use
this published information to determine
which amount applies to you based on
your tax filing status in the tax year we
are using to determine your income-
related monthly adjustment amount.

If you filed an amended tax return for
the tax year we used to make a
determination of your income-related
monthly adjustment amount, you may
request that we use your amended tax
return for that year. You must provide
us with proof that you filed an amended
tax return with IRS, including your
retained copy of the amended tax return
and a letter from IRS verifying receipt of
the return or an IRS transcript of your
amended tax return. If you believe that
IRS provided incorrect modified
adjusted gross income information and
we used that information to determine
your income-related monthly
adjustment amount, you may request
that we make a new income-related
monthly adjustment amount
determination. You must provide proof
of the error in the IRS data and evidence
of your actual modified adjusted gross
income, such as a copy of the return that
you obtain from IRS. When we use
information from your amended or
corrected Federal income tax return to
make a determination, we will make
retroactive adjustments that will apply
to all months that you paid an incorrect
income-related monthly adjustment
amount.

Phase-In and Inflation Adjustment of
the Income-Related Monthly
Adjustment Amount

Section 1839(i)(3)(B) requires the
amount of the full income-related
monthly adjustment to be phased in
over a 3-year period beginning in 2007.
The effect is that from 2007 through
2009 the amount of the income-related
monthly adjustment amount will
increase, because the subsidy will
decrease. The percentage will change
each year so that the income-related

monthly adjustment amount will
gradually increase, until the full amount
is phased in starting in 2009. In 2007,
you will pay 33 percent of the income-
related monthly adjustment amount,
and in 2008, you will pay 67 percent of
the income-related monthly adjustment
amount. In 2009, you will pay the full
income-related monthly adjustment
amount for your tax filing status and
modified adjusted gross income.

Beginning in 2008, section 1839(i)(5)
of the Act requires an annual inflation
adjustment for the threshold amount
and the amounts used in the modified
adjusted gross income ranges. The
adjustment will be based on the
percentage increase in the Consumer
Price Index for all urban consumers and
rounding the result to the nearest
$1,000. CMS will calculate and publish
these amounts annually.

Changes in Your Modified Adjusted
Gross Income

Section 1839(i)(4)(C) of the Act
requires us to establish procedures in
consultation with the Secretary of the
Treasury for determining your modified
adjusted gross income for a tax year
more recent than the information
ordinarily provided by IRS. The statute
states that we will grant your request to
use a more recent tax year to determine
your income-related monthly
adjustment amount only when:

¢ You experience a major life-
changing event;

e That major life-changing event
results in a significant reduction in your
modified adjusted gross income;

¢ You request that we use a more
recent tax year’s modified adjusted gross
income; and

¢ You provide evidence of the event
and the reduction in your modified
adjusted gross income.

These final rules describe the
standards that you must meet in order
for us to use a more recent tax year’s
modified adjusted gross income to
determine whether you must pay an
income-related monthly adjustment
amount and what your income-related
monthly adjustment amount will be. In
these final rules we define qualifying
major life-changing events and what is
a significant reduction in your modified
adjusted gross income. We also specify
the evidence we will require of major
life-changing events and the resulting
reduction in your modified adjusted
gross income.

Section 1839(i)(4)(C)(ii)(II) specifies
that major life-changing events include
marriage, divorce, and death of a
spouse. Under that section, we have
discretion to include in regulations
additional major life-changing events
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that would allow us to grant your
request that we use information from a
more recent tax year to determine your
income-related monthly adjustment
amount. In these rules we establish the
following categories of qualifying major
life-changing events:

¢ Death of a spouse;

e Marriage;

e Marriage ended by divorce or
annulment;

e Partial or full work stoppage;

¢ Loss of income from income-
producing property when the loss is not
at your direction, for example, loss of
income from real property due to a
natural disaster in a Presidentially or
Gubernatorially-declared disaster area,
or due to arson, or destruction of
livestock or crops; and

¢ Reduction or loss of income from an
insured pension plan due to termination
or reorganization of the pension plan, or
a scheduled cessation of your pension
benefits.

We have included these additional
categories of major life-changing events
because we recognize that these events
may cause a significant reduction in
your modified adjusted gross income.
We will include losses in pension
income from an insured pension plan
that occur due to events outside of your
control, such as underfunding that
results in a termination of the plan, but
not due to your choices about funding
an employee-directed pension plan. The
statute authorizes us to define as major
life-changing events circumstances that
affect your income, not circumstances
that affect only your expenses.

We define a significant reduction in
your modified adjusted gross income as
any change that results in a reduction or
elimination of your income-related
monthly adjustment amount. Therefore,
a significant reduction in your modified
adjusted gross income is any change
that lowers your income below the
threshold amount or lowers the
modified adjusted gross income range in
which your income falls. Section
1839(i)(4)(C)(ii) provides that we may
grant your request to use a more recent
tax year’s modified adjusted gross
income to determine your income-
related monthly adjustment amount
only if you provide us with a copy of
a filed Federal income tax return or
equivalent document. These final rules
define the evidence that we will
consider to be equivalent to a copy of
a filed Federal income tax return.

When we make an income-related
monthly adjustment amount
determination based on your request
due to a qualifying major life-changing
event, the determination will generally
be effective on January 1 of the calendar

year for which we make the
determination. If you enrolled in
Medicare Part B after January 1 of the
year for which we make an income-
related monthly adjustment amount
determination based on your request
due to a major life-changing event, the
determination will be effective the
month of your Medicare Part B
enrollment.

When we make an income-related
monthly adjustment amount
determination following a major life-
changing event using your more recent
tax year’s modified adjusted gross
income, we will continue trying to get
IRS data for that tax year. When we
receive modified adjusted gross income
information from IRS for that tax year,
we will use the information from IRS to
determine the correct income-related
monthly adjustment amount for the year
or years for which we used information
that you provided, and we will make
retroactive adjustments, if necessary.
Retroactive adjustments will apply to all
months for which you paid an incorrect
income-related monthly adjustment
amount.

If You Disagree With Our
Determination of Your Income-Related
Monthly Adjustment Amount

We will decide whether you must pay
an income-related monthly adjustment,
and the amount of any adjustment,
based on information we receive from
IRS or you. We will send you a notice
of our initial determination of your
income-related monthly adjustment
amount and the basis for our
determination. The notice will explain
that, if you disagree with our
determination, you may request that we
reconsider it within 60 days after the
date you receive notice of our initial
determination. The notice will also
explain that you may request a new
initial determination, rather than a
reconsideration, if you believe the
information we used in our initial
determination was correct, but you want
us to use different information about
your modified adjusted gross income.

For purposes of this subpart, in
making initial determinations and
reconsiderations, we will use the rules
for the administrative review process
that we use for determinations of your
rights regarding nonmedical issues
under title II of the Act. However, in
order to expedite the processing of
requests for reconsideration under these
final rules, we have also provided in
these rules that we may accept requests
for reconsideration that are filed by
electronic or other means that we
determine to be appropriate, other than
a request in writing, as our title II

regulations provide. If you are
dissatisfied with our reconsidered
determination, you may request further
review, including a hearing before an
administrative law judge (AL]J) from the
Office of Medicare Hearings and
Appeals (OMHA) at HHS, review by the
Medicare Appeals Council (MAC), and
judicial review, consistent with the
CMS regulations at 42 CFR part 405. As
part of your request for an ALJ hearing
or MAC review, you will be required to
provide your consent for us to release
your relevant tax return information to
OMHA or the MAC for the purposes of
adjudicating any appeal of the amount
of an income-related adjustment to the
Part B premium subsidy and for any
judicial review of that appeal.

We are establishing a new procedure,
a request for a new initial
determination, that you may use when
you do not dispute the accuracy of the
determination we made based on the
modified adjusted gross income
information provided by IRS, but you
want us to use different information.
You may provide evidence of your
modified adjusted gross income for a
more recent tax year than the
information provided by IRS when you
have had a major life-changing event
that significantly reduces your income
or when IRS has provided modified
adjusted gross income information from
3 years prior to the premium effective
year and you supply your retained copy
of your Federal income tax return for
the tax year 2 years prior. You may also
request that we make a new initial
determination when you have amended
your Federal income tax return or when
you can furnish proof that IRS has
provided incorrect information about
your modified adjusted gross income for
the year that we used to determine your
income-related monthly adjustment
amount.

We are establishing this alternative
procedure in view of the nature of the
information that we are required by the
MMA to use in making determinations
regarding the income-related monthly
adjustment amount. We anticipate that
the use of this new procedure will allow
us to make timely adjustments when
you have updated information about
your modified adjusted gross income, or
when you can prove the IRS information
we used is incorrect. This process does
not affect your right to appeal an initial
determination that we make about your
income-related monthly adjustment
amount, but allows you to choose an
alternative of requesting that we use
other information to make a new initial
determination.



Federal Register/Vol. 71, No. 208/Friday, October 27, 2006 /Rules and Regulations

62927

Explanation of Subpart B

We are adding a new subpart B,
Medicare Part B Income-Related
Monthly Adjustment Amount, to part
418 of chapter III of title 20 of the Code
of Federal Regulations. Subpart B
contains the rules that we will use to
determine when you will be required to
pay an income-related monthly
adjustment amount in addition to your
Medicare Part B standard monthly
premium plus any applicable premium
increase for late enrollment or
reenrollment. Following is a description
of each section for subpart B.

Introduction, General Provisions, and
Definitions

e Section 418.1001 describes what
subpart B is about, lists the groups of
sections in the subpart, and the subject
of each group.

e Section 418.1005 explains that the
purpose of the income-related monthly
adjustment amount is to reduce the
premium subsidy of the Medicare Part
B program, i.e., the amount of the
Federal Government’s contribution to
the Federal Supplementary Medical
Insurance Trust Fund for certain
beneficiaries. It also explains how the
income-related monthly adjustment
amount will be administered.

e Section 418.1010 contains
definitions of terms used throughout
this subpart.

Determination of the Income-Related
Monthly Adjustment Amount

e Section 418.1101 explains what the
income-related monthly adjustment
amount is and when it is applied.

e Section 418.1105 defines the
modified adjusted gross income
threshold and what the modified
adjusted gross income threshold
amounts will be in the year 2007. It also
describes how threshold amounts will
change in later years.

e Section 418.1110 describes the
effective date of our initial
determination about the income-related
monthly adjustment amount.

e Section 418.1115 defines modified
adjusted gross income ranges and
explains how we will use them and
your tax filing status to determine the
amount of your income-related monthly
adjustment amount when applicable,
and what effect Federal income tax
filing status has on the ranges.

e Section 418.1120 explains how we
will determine your income-related
monthly adjustment amount.

e Section 418.1125 explains how the
income-related monthly adjustment
amount will affect your total Medicare
Part B premium.

o Section 418.1130 explains how we
will phase in the full applicable income-
related monthly adjustment amounts.

e Section 418.1135 describes what
modified adjusted gross income
information we will use to determine
your income-related monthly
adjustment amount.

e Section 418.1140 describes what
will happen if the modified adjusted
gross income that we later receive from
IRS is different from the information
that we previously used to make a
determination of your income-related
monthly adjustment amount.

e Section 418.1145 describes how we
will determine the income-related
monthly adjustment amount if IRS does
not provide your modified adjusted
gross income information.

e Section 418.1150 describes when
we will use a copy of your amended
Federal income tax return filed with IRS
to determine the income-related
monthly adjustment amount and what
proof is necessary to show that you filed
a tax return with IRS.

Determinations Using a More Recent
Tax Year’s Modified Adjusted Gross
Income

e Section 418.1201 explains when we
will use modified adjusted gross income
information for a more recent tax year
to determine your income-related
monthly adjustment amount.

e Section 418.1205 describes what is
considered a major life-changing event
that would justify using information
from a more recent tax year.

e Section 418.1210 explains what is
not considered a major life-changing
event that would justify using
information from a more recent tax year.

e Section 418.1215 explains what is a
significant reduction in your income for
the purpose of these rules.

e Section 418.1220 explains what is
not a significant reduction in your
income for the purpose of these rules.

e Section 418.1225 explains which
more recent tax years we may use to
determine whether you must pay an
income-related monthly adjustment
amount and the amount of that
adjustment.

e Section 418.1230 explains the
effective date of our income-related
monthly adjustment amount
determination based on your request to
use a more recent tax year.

e Section 418.1235 explains when we
will stop using your modified adjusted
gross income from a more recent tax
year for income-related monthly
adjustment amount determinations.

e Section 418.1240 explains what you
should do if your modified adjusted

gross income for the more recent tax
year changes.

e Section 418.1245 explains what
will happen if you notify us of a change
in your modified adjusted gross income
for the more recent tax year.

e Section 418.1250 explains what
evidence you will need to support your
request for us to use a more recent tax
year to determine your income-related
monthly adjustment amount.

e Section 418.1255 describes what
evidence of a major life-changing event
you will need to provide to support
your request to use a more recent tax
year.

e Section 418.1260 describes the
types of evidence of a major life-
changing event that we will not accept.

e Section 418.1265 describes what
evidence of a significant reduction in
your modified adjusted gross income
you will need to provide to support
your request to use a more recent tax
year.

e Section 418.1270 explains what
evidence we will not accept of a
significant reduction in your modified
adjusted gross income.

Determinations and the Administrative
Review Process

e Section 418.1301 explains what is
an initial determination regarding your
income-related monthly adjustment,
and provides examples of
determinations that are initial
determinations for purposes of these
rules.

e Section 418.1305 explains that
administrative actions that are not
initial determinations are not subject to
the administrative review process.

e Section 418.1310 explains when
you may request that we make a new
initial determination.

e Section 418.1315 explains how we
will notify you when we make an initial
determination, and what information
the notice will contain.

e Section 418.1320 explains the effect
of the initial determination.

e Section 418.1325 explains when
you may request a reconsideration.

e Section 418.1330 explains what
will happen if you request a
reconsideration because you believe that
IRS information we used to make an
initial determination about your
income-related monthly adjustment
amount is incorrect.

e Section 418.1335 explains what to
do if you believe our initial
determination is based on incorrect
modified adjusted gross income
information.

e Section 418.1340 tells you the rules
for the administrative review process.

e Section 418.1345 tells you the rules
we will use to decide if reopening a



62928

Federal Register/Vol. 71, No. 208/Friday, October 27, 2006 /Rules and Regulations

prior initial or reconsidered
determination made by us is
appropriate.

e Section 418.1350 explains that the
HHS rules will apply for review of a
reconsidered determination or ALJ
decision.

e Section 418.1355 explains that the
rules for reopening a prior decision
made by an ALJ of the OMHA or by the
MAC will follow the HHS rules
governing reopening.

Public Comments

On March 3, 2006, we published
proposed rules in the Federal Register
at 71 FR 10926 and provided a 60-day
period for interested persons to
comment. We received comments from
three organizations and four
individuals. We have condensed,
summarized or paraphrased the
comments in the following discussion to
facilitate comprehension of the issues.
We have tried to present all views
accurately and address carefully all of
the issues raised by the commenters that
are within the scope of the proposed
rules.

In our proposed rules, we invited but
received no comments on the issue of
individuals for whom the IRS cannot
supply income tax return information.
The statute requires that we issue
regulations that “provide for the
treatment of the premium adjustment
with respect to such individualls]”
when we have information that such
individuals have income that exceeds
the threshold. Consistent with the
requirements of § 1839(i)(4)(B)(iii) of the
Act, we have added §418.1135(f) to
these rules to clarify that if, after a
premium effective year, we receive
information from IRS that such an
individual had modified adjusted gross
income above the applicable threshold,
we will apply the highest income-
related adjustment percentage to such
individual as required by the statute.
When we receive such information, we
will retroactively correct Medicare
premiums for any affected effective
year(s), as required by statute.

Introduction, General Provisions and
Definitions

Comment: Four commenters
expressed concerns over the concept
that some higher income Medicare
beneficiaries should receive a reduction
in the Federal subsidy of their Medicare
Part B premiums.

Response: The provision to reduce the
amount of the subsidy based on your
income levels was specifically legislated
by Congress. Our responsibility is to
implement section 811 of the MMA
through these regulations in a manner

consistent with the requirements of this
law.

Comment: One commenter found the
proposed rules confusing.

Response: We have reorganized the
rules and changed some of the captions
and wording of the regulation text in
order to improve the clarity of the
regulation.

We changed the order of §§418.1110
through 418.1120 by moving the section
about the effective date of our initial
determination so that it precedes the
section that describes how we make our
initial determination of your income-
related monthly adjustment amount.
This change provides a more logical
progression of concepts related to
income-related monthly adjustment
amount determinations.

We renumbered the sections related to
a determination using a more recent tax
year’s modified adjusted gross income
because we created two new sections
(§§418.1215 and 418.1220) to clarify
what is a significant reduction in
modified adjusted gross income. In the
proposed regulation, the definition of a
significant reduction in modified
adjusted gross income was in
§418.1201(b). We have left that
definition intact, but added further
clarification in the new sections.

Comment: Several commenters raised
concerns about confusion that may arise
regarding the administrative review
process.

Response: We agree with the
comments and have added §§418.1340
and 418.1345 which clarify that we will
apply our rules for administrative
review by SSA and reopening of our
determinations. Sections 418.1350 and
418.1355 clarify that HHS will apply its
rules for administrative review and
reopenings by ALJs from OMHA and by
the MAC.

Comment: One commenter suggested
that we define what we mean by
“significant reduction” in income
resulting from a major life-changing
event. It was also requested that we add
more information to the final rules
about what evidence of life-changing
events we will require, and how we will
establish a causal link between the
major life-changing event and the
significant reduction in income.

Response: We agree with this
suggestion and have added new sections
to the regulations that explain what
does and does not constitute a
significant reduction in income
resulting from a major life-changing
event. Section 418.1215 defines a
significant reduction in modified
adjusted gross income, and §418.1220
explains that we will not consider a
reduction in income to be significant if

it does not affect the amount of income-
related monthly adjustment you must
pay.

Section 418.1250 states that we will
ask for evidence of the major life-
changing event and how that event
significantly reduced your modified
adjusted gross income. We have also
added explanations of what major life-
changing event evidence we will not
accept and what modified adjusted
gross income information we will not
accept. Section 418.1260 describes the
types of evidence of major life-changing
events that we will not accept, and
§418.1270 describes the types of
modified adjusted gross income
evidence we will not accept.

In §418.1265(b) we expanded our
description of the evidence that we will
accept of reductions in your modified
adjusted gross income. The revision
clarifies that we will accept a copy of
your filed Federal income tax return for
a more recent taxable year. If you have
amended your tax return for the more
recent taxable year, you should provide
a copy of the amended tax return.
Finally, if you filed a tax return for the
more recent taxable year, but have proof
from IRS of a correction of your tax
return information, you should provide
evidence of the correction.

Comment: One commenter expressed
concerns about privacy issues
surrounding the modified adjusted gross
income data that we will obtain from
IRS.

Response: Section 811 of the MMA
created a new provision of the Internal
Revenue Code that authorizes IRS to
disclose modified adjusted gross income
information to us for the specific
purpose of determining income-related
monthly adjustments to Medicare Part B
premiums. We have worked with the
IRS under existing protocols and within
the specifications of section 811 and
other legislation to limit the information
that IRS discloses to us and the
information that we will supply to IRS
for this purpose. The data exchange will
be conducted in accordance with the
provisions of section 1106 of the Act (42
U.S.C. 1306), the Privacy Act (5 U.S.C.
552a), and section 6103 of the Internal
Revenue Code (26 U.S.C. 6103) to
ensure safeguarding of any personally
identifiable information that is
exchanged. We added a statement in
§418.1350 to clarify that we will not
disclose information that we have about
your tax information for the purpose of
a hearing with an ALJ, MAC review, or
judicial review unless you authorize us
to do so, and the IRS confirms that the
authorization meets all legal
requirements.
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Comment: One commenter said that
the regulations should address
beneficiary education activities to
inform the public about their appeal
rights and how the different agencies
involved will coordinate those
activities.

Response: After careful consideration,
we decided that including education
plans in the final regulations would not
be appropriate. We are working on the
best methods to provide initial and
continuing information to the public
that explains their appeal rights and
other information that the public may
need and are coordinating our efforts
with CMS. We will include information
in notifications that we will send to
affected beneficiaries and through other
vehicles, such as Fact Sheets and Web
page information published by both
agencies.

Comment: One commenter addressed
concerns about the timing of
notifications to beneficiaries about
income-related monthly adjustments to
Medicare Part B premiums, suggesting
that such notices be issued by October
31. The commenter also encouraged us
to provide detailed information in those
notifications.

Response: As we explained earlier in
this preamble, generally we will use 2-
year old modified adjusted gross income
information from IRS to determine
whether you are required to pay an
income-related monthly adjustment
amount. Section 811 of the MMA gives
IRS until October 15 to provide us with
2-year old tax data to use in determining
your adjustment amount for the next
year. If we do not receive the
information by October 15, the law
allows us to use 3-year old data.
Because we must wait until after
October 15 to obtain the required
information, it is not possible for us to
process the data from IRS and issue
notices by the suggested date.

We will send notices that will explain
the basis of our decision and what you
should do if you disagree with our
decision or have better information than
we do (such as a copy of a filed 2-year
old tax return when we used 3-year old
information to set a premium
adjustment). The notices will provide
information about which year’s income
tax return information we used to make
our determination, and what
information IRS gave us about your tax
filing status and modified adjusted gross
income for that year. The notices will
also explain what you may do if there
has been a major life-changing event(s)
resulting in a significant reduction in
income since the year we used to set
your Medicare Part B premium.

Comment: One commenter urged us
to publish the annual, updated modified
adjusted gross income ranges at the
same time as the Medicare Part B
premium changes and for CMS to
include projected amounts for a 5- to 10-
year period in its Annual Trustees
Report.

Response: We do not determine the
annual modified adjusted gross income
ranges, nor do we determine the
standard Medicare Part B premium.
CMS will determine the ranges annually
as it does the standard Medicare Part B
premium. We will include this
information on our Web site http://
www.socialsecurity.gov as it becomes
available to us. We have shared with
CMS the suggestion to include projected
modified adjusted gross income ranges
in CMS’s Annual Trustees Report.

Determination of the Income-Related
Monthly Adjustment Amount

Comment: Two commenters
expressed concern about using
information from IRS for a past period.
One of those comments focused on the
use of IRS information from more than
2 years before the year for which the
Medicare Part B premiums will be
effective. That commenter expressed
hope that IRS would be able to provide
appropriate electronic information
about beneficiaries’ modified adjusted
gross income from the tax year 2 years
before the premium year well in
advance of October 15 each year. The
other comment expressed a generalized
concern about the coordination of data
transfers between Federal agencies.

Response: Based on our discussions
with IRS, we expect that the
overwhelming majority of income tax
returns from the tax year 2 years before
the premium year will be processed and
in electronic format by October 15 of
each year. Although many taxpayers
request filing extensions, almost all file
a tax return by October 15. The language
of the statute dictates the October 15
date and provides an exception for the
temporary use of 3-year old data when
2-year old information is not available.
We are working with IRS to minimize
the temporary use of older data, and to
ensure accurate data exchanges.

Determinations Using a More Recent
Tax Year’s Modified Adjusted Gross
Income

Comment: Two commenters
addressed the possibility of job loss or
retirement affecting income in the past
year while we use 2- or 3-year-old
information from IRS.

Response: Reduction of work or work
stoppage can be a major life-changing
event for purposes of determining the

income-related monthly adjustment
amount. If you experience a significant
reduction of income because of work
reduction or stoppage, the final rules
provide that you may request that we
use information that you provide about
your income for a more recent tax year
to determine your income-related
monthly adjustment amount. If you
report a major life-changing event that
significantly reduces your income, we
will use that information to determine if
an income-related monthly adjustment
amount is applicable. When we
determine that you have paid too much
for your Medicare Part B premium, we
will follow current processing
procedures to refund excess amounts of
Medicare Part B premiums that have
been paid. If a Medicare beneficiary
pays premiums through another Federal
agency, we will convey the information
that the agency needs to refund excess
Medicare Part B premiums that have
been paid.

Comment: One commenter thought
that the impairment-related work
expenses deduction from income for the
disabled in other Social Security
programs should be extended to the
income-related monthly adjustments to
Medicare Part B premiums.

Response: We have not adopted the
comment. The statute clearly defines the
method for determining whether an
income-related monthly adjustment is
applicable and the amount of such
adjustment. The MMA requires us to
use only the modified adjusted gross
income as defined in section 1839(i)(4)
of the Act and does not provide any
authority for us to consider an
individual’s expenses or net income.

Comment: One commenter suggested
that the list of significant life-changing
events should be flexible. Another
commenter suggested that the list of
significant life-changing events should
be expanded to include decreases in
dividend income and requested
clarification on whether interest income
from financial securities (such as stocks
and bonds) is considered the same as
dividend income. The latter commenter
also expressed concerns about the
burden of documenting life-changing
events, such as divorce that occurred
several years earlier.

Response: We have given careful
consideration to these comments but
decided not to expand the list of
significant life-changing events to
include decreases in dividend income
and loss of income from financial
securities. The current list of significant
life-changing events includes major
events that have a direct and potentially
permanent effect on an individual’s
income. Reductions in income that are
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unrelated to major life-changing events
are not contemplated in the statute.
Decreases in dividend income and loss
of income from financial securities are
not “‘events” but rather fluctuations in
the financial markets and should not be
considered as part of the list of events
with a potentially permanent effect on
income. Similarly, making the list more
flexible would run counter to the
statutory requirement that major life-
changing events be “specified in
regulations.”

When you have experienced a
significant life-changing event, we will
provide assistance to you when
documentation is needed as we
routinely do for Social Security
claimants and beneficiaries. To the
extent possible, when you need a
document such as a divorce decree and
do not know how to obtain it, we will
provide the appropriate address and
associated information so that you can
secure it. Further, it is unlikely that a
divorce that occurred several years ago
will have caused a significant reduction
in income in a more recent tax year.

Determinations and the Administrative
Review Process

Comment: One commenter expressed
concern about the process that we will
use to make corrections of amounts of
Part B premiums charged after we have
decided that use of a more recent
taxable year is appropriate when there
has been a significant reduction in
income because of a major life-changing
event.

Response: The commenter asked
about the process for making premium
adjustments. When a beneficiary reports
a major life-changing event and new
information about his income in a more
recent tax year that we use to make a
new initial determination of the income-
related monthly adjustment amount, we
will follow current processing
procedures to refund excess Medicare
Part B premiums that have been paid. If
a Medicare beneficiary pays premiums
through another Federal agency, we will
convey the information that agency
needs to process an appropriate
correction for the beneficiary.

Comment: One commenter asked for
clarification of what is not subject to
appeal, and when our rules and HHS
rules will apply. The commenter also
expressed concerns about the
complexity of the administrative review
process which spans two Federal
agencies.

Response: We are responsible for
reconsiderations of initial
determinations made by us.
Reconsiderations are the first step in the
appeal process, and our rules are used

for reconsiderations. When an
individual is dissatisfied with our
reconsideration determination, he may
request a hearing before an ALJ. Section
931 of the MMA transferred
responsibility for the functions of the
ALJs responsible for hearing cases under
title XVIII of the Act to HHS. HHS
established regulations for Medicare
appeals in 42 CFR part 405. Hearings
related to income-related monthly
adjustment amounts are hearings under
title XVIII and are the responsibility of
HHS. We have clarified this information
in the regulations. Our regulations also
explain what is and is not an initial
determination for purposes of
administrative review.

We agree with the concern that the
commenter expressed about the
complexity of the administrative review
process for these cases. We have
simplified our process for requesting a
reconsidered determination of our
decision about an income-related
monthly adjustment amount. If you
want us to reconsider our determination
about your income-related monthly
Medicare Part B premium adjustment,
you will be able to request a
reconsideration without requesting it in
writing.

Comment: A commenter suggested
that we should give beneficiaries more
than 60 days after receipt of the notice
of our initial determination to seek a
reconsideration or a new determination
because of likely confusion in the initial
year or two of implementation.

Response: Our experience in
administering the title II program has
been that a 60-day period to file an
appeal is reasonable. If you request your
reconsideration later, we will follow our
current rules in 20 CFR 404.911 to
evaluate whether you have a good
reason for us to extend the 60-day
period, such as illness or a death in your
immediate family.

A request for a new initial
determination is not an appeal and is
not tied to the 60-day period to file an
appeal. A major life-changing event
such as death of a spouse or divorce can
happen any time during a year and may
result in a significant reduction in
income for that year or a subsequent
year. If you have experienced a
significant reduction in income because
of a major life-changing event, you may
request a new determination at any time
during the year that the significant
reduction in income has occurred.
Further, if that reduction follows a
major life-changing event in the last 3
months of the year, you may report the
event and request a new initial
determination within the first 3 months
of the next year and we will determine

if premiums should be adjusted for the
preceding year.

In the proposed rule, we established
a 60-day time limit for requesting a new
initial determination based on a
beneficiary correction of IRS
information that we used to make an
initial determination about the income-
related monthly adjustment amount.
After considering this comment, we
eliminated the requirement that a
beneficiary make a request for a new
initial determination within 60 days
following receipt of our notice of an
income-related monthly adjustment
amount when he believes that the IRS
information we used is incorrect.
Section 418.1310(a)(3) of the final rule
states that an individual who believes
that the IRS information we used in
making an initial determination of the
income-related monthly adjustment
amount is incorrect may request a new
initial determination at any time after he
receives a notice from us about the
determination.

Other Changes

In response to these comments and
our further review of the structure and
format of the proposed rule, we have
restructured these regulations slightly.
In this final rule, we have moved some
sections and added new sections. We
provide explanations below of the
changes that were not explained under
the “Public Comments” section of the
preamble. These changes are consistent
with the policies outlined in the
proposed regulations and are intended
to clarify and further explain the
procedures that we will apply to
compute the amount of any income-
related monthly adjustment to the
Medicare Part B premium.

In §418.1010(a), we have added
definitions for the Medicare Appeals
Council (MAC), the Office of Medicare
Hearings and Appeals (OMHA), and the
Department of Health and Human
Services (HHS). We added a definition
of the term “Tax Year” to §418.1010(b).
In §418.1205(c), we clarified that a
marriage may end either through
divorce or annulment.

We also added sections clarifying that
we will apply our rules for the
reconsideration of initial determinations
that we have made, and HHS rules will
apply for administrative review by the
OMHA and the MAC. We have added
language clarifying the process we will
follow when a beneficiary who filed a
Federal income tax return as Married
Filing Separately informs us that the
spouses lived apart throughout the year.
In a new paragraph (e) in §418.1140, we
explain that if you request that we
review your income-related premium
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adjustment for this reason, we will
require you to attest that you lived apart
from your spouse throughout the tax
year we are using to set your premium,
and to provide address information for
your spouse and yourself for that year.

Regulatory Procedures

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for an “economically
significant’” regulatory action under
Executive Order 12866, as amended by
Executive Order 13258. Thus, they were
reviewed by OMB. We have also
determined that these final rules meet
the plain language requirement of
Executive Order 12866, as amended by
Executive Order 13258. In addition,
these are major rules under the
Congressional Review Act in 5 U.S.C.
801-808.

These final rules provide the
implementing rules for the income-
related premium calculation enacted as
part of MMA. The legislative provision
is expected to result in an overall
savings to the Medicare Part B account
in the SMI Trust Fund of roughly $7.7
billion over the period of fiscal years
2007-2011. The changes in this final
rule from the notice of proposed
rulemaking (NPRM) are not expected to
affect the cost/savings projections for
this rule. The following chart shows the
estimated total savings in millions for
each program year.

Total
savings

Fiscal
year

$490
1,180
1,860
2,060
2,150

7,740

In addition, the process of
determining the additional premiums
will result in an increase in
administrative expenses incurred by us
in the amount of $200 million over that
same 5-year period.

Accounting Statement

As required by OMB Circular A—4
(available at http://
www.whitehouse.gov/omb/circulars/
a004/a-4.pdf), in the following table
(Table 1) we have prepared an
accounting statement showing the
classification of the expenditures
associated with the provisions of these
final rules. This table provides our best
estimate of the increase in premium
payments as a result of the changes to

the Part B program presented in these
final rules. All expenditures are
classified as transfers to the SMI Trust
Fund.

TABLE 1.—ACCOUNTING STATEMENT:
CLASSIFICATION OF ESTIMATED SAv-
INGS

[In millions]
Category Transfers
Annualized Monetized | $1,370.
Transfers.
From Whom to Certain High-Income
Whom?. Medicare Part B

Beneficiaries to the
Medicare SMI Trust
Fund.

Regulatory Flexibility Act

We certify that these final rules will
not have a significant economic impact
on a substantial number of small entities
as they affect individuals only.
Therefore, a regulatory flexibility
analysis as provided in the Regulatory
Flexibility Act, as amended, is not
required for these final rules.

Paperwork Reduction Act

These final rules contain information
collection requirements that require
Office of Management and Budget
clearance under the Paperwork
Reduction Act of 1995 (PRA). As per
PRA stipulations, we have submitted a
clearance request to OMB for approval.
Upon approval from OMB, we will
publish a Federal Register notice
indicating the OMB number and
expiration date.

We published an NPRM on March 3,
2006 at 71 FR 10926. In the NPRM, we
solicited comments under the PRA on
the burden estimate; the need for the
information; its practical utility; ways to
enhance its quality, utility, and clarity;
and on ways to minimize the burden on
respondents, including the use of
automated collection techniques or
other forms of information technology.

Of the multiple comments the public
submitted on these rules, only one
pertained to the issues listed above.
Specifically, one commenter expressed
concerns about the burden of
documenting life-changing events.
However, the MMA states that when
beneficiaries request that we use their
income information about a more recent
tax year, the reduction in modified
adjusted gross income must be caused
by a verifiable life-changing event.
Therefore, we must ask Medicare
beneficiaries to provide proof of the
event.

One section containing a public
reporting requirement, §418.1140(e), is

included in these final rules but was not
included in the NPRM. This section
states that spouses who have been living
in separate homes for the past year must
provide written certification, or
attestation, that they have been living
separately. This requirement was
included here and not in the NPRM
because at the time we published the
NPRM, we were still investigating ways
that we could confirm this living
arrangement from agency data.
However, this section will not impact
the public burden reported in the
NPRM, since the only additional
requirement for respondents is to certify
that their address is separate from their
spouse’s, and certifications are not
generally covered by the PRA as per
OMB rules in 5 CFR 1320.3(h)(1).

(Catalog of Federal Domestic Assistance
Program Nos. 93.773, Medicare—Hospital
Insurance and 93.774, Medicare—
Supplementary Medical Insurance Program)

List of Subjects in 20 CFR Part 418

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI), Medicare subsidies.

Dated: October 13, 2006.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons set out in the
preamble, we are adding a new subpart
B to part 418 of chapter III of title 20 of
the Code of Federal Regulations as
follows:

PART 418—[AMENDED]

Subpart B—Medicare Part B Income-
Related Monthly Adjustment Amount
Introduction, General Provisions, and
Definitions

Sec.

418.1001 What is this subpart about?
418.1005 Purpose and administration.
418.1010 Definitions.

Determination of the Income-Related
Monthly Adjustment Amount

418.1101 What is the income-related
monthly adjustment amount?

418.1105 What is the threshold?

418.1110 What is the effective date of our
initial determination about your income-
related monthly adjustment amount?

418.1115 What are the modified adjusted
gross income ranges?

418.1120 How do we determine your
income-related monthly adjustment
amount?

418.1125 How will the income-related
monthly adjustment amount affect your
total Medicare Part B premium?

418.1130 How will we phase in the income-
related monthly adjustment amount?
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418.1135 What modified adjusted gross
income information will we use to
determine your income-related monthly
adjustment amount?

418.1140 What will happen if the modified
adjusted gross income information from
IRS is different from the modified
adjusted gross income information we
used to determine your income-related
monthly adjustment amount?

418.1145 How do we determine your
income-related monthly adjustment
amount if IRS does not provide
information about your modified
adjusted gross income?

418.1150 When will we use your amended
tax return filed with IRS?

Determinations Using a More Recent
Tax Year’s Modified Adjusted Gross
Income

418.1201 When will we determine your
income-related monthly adjustment
amount based on the modified adjusted
gross income information that you
provide for a more recent tax year?

418.1205 What is a major life-changing
event?

418.1210 What is not a major life-changing
event?

418.1215 What is a significant reduction in
your income?

418.1220 What is not a significant
reduction in your income?

418.1225 Which more recent tax year will
we use?

418.1230 What is the effective date of an
income-related monthly adjustment
amount initial determination that is
based on a more recent tax year?

418.1235 When will we stop using your
more recent tax year’s modified adjusted
gross income to determine your income-
related monthly adjustment amount?

418.1240 Should you notify us if the
information you gave us about your
modified adjusted gross income for the
more recent tax year changes?

418.1245 What will happen if you notify us
that your modified adjusted gross
income for the more recent tax year
changes?

418.1250 What evidence will you need to
support your request that we use a more
recent tax year?

418.1255 What kind of major life-changing
event evidence will you need to support
your request for us to use a more recent
tax year?

418.1260 What major life-changing event
evidence will we not accept?

418.1265 What kind of significant modified
adjusted gross income reduction
evidence will you need to support your
request?

418.1270 What modified adjusted gross
income evidence will we not accept?

Determinations and the Administrative
Review Process

418.1301 What is an initial determination
regarding your income-related monthly
adjustment amount?

418.1305 What is not an initial
determination regarding your income-
related monthly adjustment amount?

418.1310 When may you request that we
make a new initial determination?

418.1315 How will we notify you and what
information will we provide about our
initial determination?

418.1320 What is the effect of an initial
determination?

418.1325 When may you request a
reconsideration?

418.1330 Can you request a reconsideration
when you believe the IRS information
we used is incorrect?

418.1335 What should you do if our initial
determination is based on modified
adjusted gross income information you
believe to be incorrect?

418.1340 What are the rules for our
administrative review process?

418.1345 Isreopening of an initial or
reconsidered determination made by us
ever appropriate?

418.1350 What are the rules for review of a
reconsidered determination or
administrative law judge decision?

418.1355 What are the rules for reopening
a decision by an administrative law
judge of the Office of Medicare Hearings
and Appeals (OMHA) or by the Medicare
Appeals Council (MAC)?

Subpart B—Medicare Part B Income-
Related Monthly Adjustment Amount

Authority: Secs. 702(a)(5) and 1839(i) of
the Social Security Act (42 U.S.C. 902(a)(5)
and 1395r(i)).

Introduction, General Provisions, and
Definitions

§418.1001 What is this subpart about?

This subpart relates to section 1839(i)
of the Social Security Act (the Act), as
added by section 811 of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (Pub. L. 108—
173). Section 1839(i) establishes an
income-related monthly adjustment to
the Medicare Part B premium.
Beneficiaries enrolled in Medicare Part
B who have modified adjusted gross
income over a threshold amount
established in the statute will pay an
income-related monthly adjustment
amount in addition to the Medicare Part
B standard monthly premium and any
applicable premium increases as
described in 42 CFR 408.20. The
regulations in this subpart explain how
we decide whether you are required to
pay an income-related monthly
adjustment amount, and if you are, the
amount of your adjustment. The rules
are divided into the following groups of
sections:

(a) Sections 418.1001 through
418.1010 contain the introduction, a
statement of the general purpose of the
income-related monthly adjustment
amount, general provisions that apply to
the income-related monthly adjustment
amount, and definitions of terms that
we use in this subpart.

(b) Sections 418.1101 through
418.1150 describe what information
about your modified adjusted gross
income we will use to determine if you
are required to pay an income-related
monthly adjustment amount. In these
sections, we also describe how the
income-related monthly adjustment
amount will affect your total Medicare
Part B premium. These sections also
explain how the income-related
monthly adjustment amount will be
phased in from calendar year 2007
through calendar year 2009.

(c) Sections 418.1201 through
418.1270 contain an explanation of the
standards that you must meet for us to
grant your request to use modified
adjusted gross income information that
you provide for a more recent tax year
rather than the information described in
paragraph (b) of this section. These
sections explain when we may consider
such a request, and the evidence that
you will be required to provide. These
sections also explain when income-
related monthly adjustment amount
determinations based on information
you provide will be effective, and how
long they will remain in effect.
Additionally, these sections describe
how retroactive adjustments of the
income-related monthly adjustment
amount will be made based on
information you provide, updated
information you provide, and
information we later receive from the
Internal Revenue Service (IRS).

(d) Sections 418.1301 through
418.1355 contain the rules that we will
apply when you disagree with our
determination regarding your income-
related monthly adjustment amount.
These sections explain your appeal
rights and the circumstances under
which you may request that we make a
new initial determination of your
income-related monthly adjustment
amount.

§418.1005 Purpose and administration.

(a) The purpose of the income-related
monthly adjustment amount is to reduce
the Federal subsidy of the Medicare Part
B program for beneficiaries with
modified adjusted gross income above
an established threshold. These
beneficiaries will pay a greater share of
actual program costs. Medicare Part B
premiums paid by beneficiaries cover
approximately 25 percent of total
Medicare Part B program costs and the
remaining 75 percent of program costs
are subsidized by the Federal
Government’s contributions to the
Federal Supplementary Medical
Insurance Trust Fund. The reduction in
the Medicare Part B premium subsidy
results in an increase in the total
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amount that affected beneficiaries pay
for Medicare Part B coverage. A
beneficiary with modified adjusted
gross income above the threshold
amount will pay:

(1) The Medicare Part B standard
monthly premium; plus

(2) Any applicable increase in the
standard monthly premium for late
enrollment or reenrollment; plus

(3) An income-related monthly
adjustment amount.

(b) The Centers for Medicare &
Medicaid Services (CMS) in the
Department of Health and Human
Services (HHS) publishes the Medicare
Part B standard monthly premium each
year. CMS also establishes rules for
entitlement to a nonstandard premium,
as well as premium penalties for late
enrollment or reenrollment (42 CFR
408.20 through 408.27).

(c) We use information that we get
from IRS to determine if beneficiaries
who are enrolled in Medicare Part B are
required to pay an income-related
monthly adjustment amount. We also
change income-related monthly
adjustment amount determinations
using information provided by a

beneficiary under certain circumstances.

In addition, we notify beneficiaries
when the social security benefit
amounts they receive will change based
on our income-related monthly
adjustment amount determination.

§418.1010 Definitions.

(a) Terms relating to the Act and
regulations. For the purposes of this
subpart:

(1) Administrator means the
Administrator of the Centers for
Medicare & Medicaid Services (CMS) in
HHS.

(2) CMS means the Centers for
Medicare & Medicaid Services in HHS.

(3) Commissioner means the
Commissioner of Social Security.

(4) HHS means the Department of
Health and Human Services which
oversees the Centers for Medicare &
Medicaid Services, the Office of
Medicare Hearings and Appeals
(OMHA) and the Medicare Appeals
Council (MAC).

(5) IRS means the Internal Revenue
Service in the Department of the
Treasury.

(6) MAC means the Medicare Appeals
Council in HHS.

(7) OMHA means the Office of

Medicare Hearings and Appeals in HHS.

(8) Section means a section of the
regulations in this part unless the
context indicates otherwise.

(9) The Act means the Social Security
Act, as amended.

(10) Title means a title of the Act.

(11) We, our, or us means the Social
Security Administration (SSA).

(b) Miscellaneous. For the purposes of
this subpart:

(1) Amended tax return means a
Federal income tax return for which an
amended tax return using the required
IRS form(s) has been filed by an
individual or couple and accepted by
IRS.

(2) Effective year means the calendar
year for which we make an income-
related monthly adjustment amount
determination.

(3) Federal premium subsidy is the
portion of the full cost of providing
Medicare Part B coverage that is paid by
the Federal Government through
transfers into the Federal
Supplementary Medical Insurance Trust
Fund.

(4) Income-related monthly
adjustment amount is an additional
amount of premium that you will pay
for Medicare Part B coverage if you have
income above the threshold. The
amount of your income-related monthly
adjustment amount is based on your
modified adjusted gross income.

(5) Medicare Part B standard monthly
premium means the monthly Medicare
Part B premium amount which is set
annually by CMS, according to
regulations in 42 CFR 408.20 through
408.27.

(6) Modified adjusted gross income is
your adjusted gross income as defined
by the Internal Revenue Code, plus the
following forms of tax-exempt income:

(i) Tax-exempt interest income;

(ii) Income from United States savings
bonds used to pay higher education
tuition and fees;

(iii) Foreign earned income;

(iv) Income derived from sources
within Guam, American Samoa, or the
Northern Mariana Islands; and

(v) Income from sources within Puerto
Rico.

(7) Modified adjusted gross income
ranges are the groupings of modified
adjusted gross income above the
threshold. There are four ranges for
most individuals, based on their tax
filing status. There are two ranges for
those with a tax filing status of married,
filing separately, who also lived with
their spouse for part of the year. The
dollar amounts of the modified adjusted
gross income ranges are specified in
§418.1115.

(8) Non-standard premium means a
Medicare Part B premium that some
beneficiaries pay for Medicare Part B,
rather than the standard premium. The
rules for applying a non-standard
premium are in 42 CFR 408.20(e). The
non-standard premium does not apply
to beneficiaries who must pay an

income-related monthly adjustment
amount.

(9) Premium is a payment that an
enrolled beneficiary pays for Medicare
Part B coverage. The rules that CMS
uses to annually establish the premium
amount are found in 42 CFR 408.20
through 408.27.

(10) Representative means, for the
purposes of the initial determination
and reconsidered determination, an
individual as defined in §404.1703 of
this chapter, and for purposes of an ALJ
hearing or review by the MAC, an
individual as defined in 42 CFR
405.910.

(11) Tax filing status means the filing
status shown on your individual income
tax return. It may be single, married
filing jointly, married filing separately,
head of household, or qualifying
widowf(er) with dependent child.

(12) Tax year means the year for
which your Federal income tax return
has been filed or will be filed with the
IRS.

(13) Threshold means a modified
adjusted gross income amount above
which the beneficiary will have to pay
an income-related monthly adjustment
amount described in paragraph (b)(4) of
this section. The dollar amount of the
threshold is specified in §418.1105.

(14) You or your means the person or
representative of the person who is
subject to the income-related monthly
adjustment amount.

Determination of the Income-Related
Monthly Adjustment Amount

§418.1101 What is the income-related
monthly adjustment amount?

(a) The income-related monthly
adjustment amount is an amount that
you will pay in addition to the Medicare
Part B standard monthly premium plus
any applicable increase in that premium
as described in 42 CFR 408.22 for your
Medicare Part B coverage when your
modified adjusted gross income is above
the threshold described in §418.1105.

(b) Your income-related monthly
adjustment amount is based on your
applicable modified adjusted gross
income as described in §418.1115 and
your tax filing status.

(c) We will determine your income-
related monthly adjustment amount
using the method described in
§§418.1120 and 418.1130.

§418.1105 What is the threshold?

(a) The threshold is a level of
modified adjusted gross income above
which the beneficiary will have to pay
the income-related monthly adjustment
amount.

(b) In 2007, the modified adjusted
gross income threshold is $80,000 for
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individuals with a Federal income tax
filing status of single, married filing
separately, head of household, and
qualifying widow(er) with dependent
child. The threshold is $160,000 for
individuals with a Federal income tax
filing status of married filing jointly.

(c) Starting at the end of calendar year
2007 and each year thereafter, the
threshold amounts for the following
year will be set by CMS by increasing
the preceding year’s threshold amount
by the percentage increase in the
Consumer Price Index rounded to the
nearest $1,000. CMS will publish the
threshold amounts annually in
September in the Federal Register.
Published threshold amounts will be
effective January 1 of the next calendar
year, for the full calendar year.

§418.1110 What is the effective date of our
initial determination about your income-
related monthly adjustment amount?

(a) Generally, an income-related
monthly adjustment amount will be
effective for all months that you are
enrolled in Medicare Part B during the
year for which we determine you must
pay an income-related monthly
adjustment amount. We will follow the
rules in 42 CFR part 408, subpart C,
regarding premium collections to
withhold your income-related monthly
adjustment amount from a benefit
payment or to determine if you will be
billed directly.

(b) When we have used modified
adjusted gross income information from
IRS for the tax year 3 years prior to the
effective year to determine your income-
related monthly adjustment amount and
modified adjusted gross income
information for the tax year 2 years prior
later becomes available from IRS, we
will review the new information to
determine if we should revise our initial
determination. If we revise our initial
determination, the effective date of the
new initial determination will be
January 1 of the effective year, or the
first month you were enrolled or re-
enrolled in Medicare Part B if later than
January.

(c) When we use your amended tax
return, as described in § 418.1150, the
effective date will be January 1 of the
year(s) that is affected, or the first month
in that year that you were enrolled or
reenrolled in Medicare Part B if later
than January.

Example: You are enrolled in Medicare
Part B throughout 2011. We use your 2009
modified adjusted gross income as reported
to us by IRS to determine your 2011 income-
related monthly adjustment amount. In 2012
you submit to us a copy of your 2009
amended tax return that you filed with IRS.
The modified adjusted gross income reported

on your 2009 amended tax return is
significantly less than originally reported to
IRS. We use the modified adjusted gross
income that was reported on your 2009
amended tax return to determine your
income-related monthly adjustment amount.
That income-related monthly adjustment
amount is effective January 1, 2011. We will
retroactively adjust for any differences
between the amount paid in 2011 and the
amount that should have been paid based on
the amended tax return.

(d) When we use evidence that you
provide which proves that the IRS
modified adjusted gross income
information we used is incorrect, as
described in § 418.1335, the effective
date will be January of the year(s) that
is affected or the first month in that year
that you were enrolled or reenrolled in
Medicare Part B if later than January.

(e) When we use information from a
more recent tax year that you provide
due to a major life-changing event, as
described in § 418.1201, the effective
date is described in §418.1230.

§418.1115 What are the modified adjusted
gross income ranges?

(a) The 2007 modified adjusted gross
income ranges for each Federal tax filing
category are listed in paragraphs (b), (c)
and (d) of this section. We will use your
modified adjusted gross income amount
together with your tax filing status to
determine the amount of your income-
related monthly adjustment.

(b) In 2007, the modified adjusted
gross income ranges for individuals
with a Federal tax filing status of single,
head of household, qualifying
widow(er) with dependent child, and
married filing separately when the
individual has lived apart from his/her
spouse for the entire tax year for the
year we use to make our income-related
monthly adjustment amount
determination are as follows:

(1) Greater than $80,000 and less than
or equal to $100,000;

(2) Greater than $100,000 and less
than or equal to $150,000;

(3) Greater than $150,000 and less
than or equal to $200,000; and

(4) Greater than $200,000.

(c) In 2007, the modified adjusted
gross income ranges for individuals who
are married and filed a joint tax return
for the tax year we use to make the
income-related monthly adjustment
amount determination are as follows: .

(1) Greater than $160,000 and less
than or equal to $200,000;

(2) Greater than $200,000 and less
than or equal to $300,000;

(3) Greater than $300,000 and less
than or equal to $400,000; and

(4) Greater than $400,000.

(d) In 2007, the modified adjusted
gross income ranges for married

individuals who file a separate return
and have lived with their spouse at any
time during the tax year we use to make
the income-related monthly adjustment
amount determination are as follows:

(1) Greater than $80,000 and less than
or equal to $120,000; and

(2) Greater than $120,000.

(e) CMS will annually revise the
modified adjusted gross income ranges
and publish them in the Federal
Register starting in September of 2007
for 2008. Each year thereafter, all
modified adjusted gross income range
amounts will be set by CMS by
increasing the preceding year’s modified
adjusted gross income range amounts by
any percentage increase in the
Consumer Price Index rounded to the
nearest $1,000, and CMS will publish
the amounts for the following year in
September of each year.

§418.1120 How do we determine your
income-related monthly adjustment
amount?

(a) We will determine your income-
related monthly adjustment amount
using your tax filing status and modified
adjusted gross income.

(b) Tables of applicable percentage.
The tables in paragraphs (b)(1) through
(b)(3) of this section contain the
modified adjusted gross income ranges
for 2007 in the column on the left in
each table. The middle column in each
table shows the percentage of the
unsubsidized Medicare Part B premium
that will be paid by individuals with
modified adjusted gross income that
falls within each of the ranges. The
column on the right in each table shows
the percentage of the Medicare Part B
premium that will be subsidized by
contributions from the Federal
Government. Based on your tax filing
status for the tax year we use to make
a determination about your income-
related monthly adjustment amount, we
will determine which table is applicable
to you. We will use your modified
adjusted gross income to determine
which income-related monthly
adjustment amount to apply to you. The
dollar amount of income-related
monthly adjustment for each range will
be set annually as described in
paragraph (c) of this section. The
modified adjusted gross income ranges
will be adjusted annually as described
in §418.1115(e).

(1) General table of applicable
percentages. If your filing status for your
Federal income taxes for the tax year we
use is single; head of household;
qualifying widow(er) with dependent
child; or married filing separately and
you lived apart from your spouse for the
entire tax year, we will use the general
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table of applicable percentages. When
your modified adjusted gross income for
the year we use is in the range listed in
the left column in the following table,

then the Federal Government’s Part B
premium subsidy of 75 percent is
reduced to the percentage listed in the
right column. You will pay an amount

based on the percentage listed in the
center column.

Beneficiary Federal pre-
Modified adjusted gross income effective in 2007 premium mium subsidy
(percent) (percent)
More than $80,000 but less than or equal t0 $100,000 ........ccceerireererieeriereeee e eree e eee e eee e ee e ereeseeereensesseenees 35 65
More than $100,000 but less than or equal 10 $150,000 ........cccereeieririiereieieeeteee e sae b e neenene 50 50
More than $150,000 but less than or equal to $200,000 .........cccceeeerireererieere s ere e eee e e e e e ereeneesneenees 65 35
MOre than $200,000 ......cc.oooiuieeeieeeeeee ettt e et e et e et eeete e et e e eteeeteeeaeeeateeeaee e teeeaaeeeteeeteeateeenteeeaeeeteeareeeteeaaeeennens 80 20

(2) Table of applicable percentages for
joint returns. If your Federal tax filing
status is married filing jointly for the tax
year we use and your modified adjusted

gross income for that tax year is in the
range listed in the left column in the
following table, then the Federal
Government’s Part B premium subsidy

of 75 percent is reduced to the
percentage listed in the right column.
You will pay an amount based on the
percentage listed in the center column.

Beneficiary Federal pre-
Modified adjusted gross income effective in 2007 premium mium subsidy
(percent) (percent)
More than $160,000 but less than or equal to $200,000 ..........cceeeeiiiereeiiierieireereeiee e e sreeee st sbe e sre e e sseeseennas 35 65
More than $200,000 but less than or equal to $300,000 ........cccccereerirreerieriee e eee e eee e e eree e ereeneeereenees 50 50
More than $300,000 but less than or equal to $400,000 ..........ccveeieiiiiieiiiirieire e eiee et ereeee et e e e re e e sseeseennas 65 35
MOTrE than $400,000 ......occeeiueeieriieierteeeeste et eree et eertesseeteaseeeeaseesseaseenseaseensesseeneesseeneesaeeneesseeneenseeneeseaneesenneesenneenns 80 20

(3) Table of applicable percentages for
married individuals filing separate
returns. If your Federal tax filing status
for the tax year we use is married filing
separately and you lived with your

spouse at some time during that tax

year, and your modified adjusted gross
income is in the range listed in the left
column in the following table, then the
Federal Government’s Part B premium

subsidy of 75 percent is reduced to the
percentage listed in the right column.
You will pay an amount based on the
percentage listed in the center column.

Beneficiary Federal pre-

Modified adjusted gross income effective in 2007 premium mium subsidy
(percent) (percent)

More than $80,000 but less than or equal 10 $120,000 .........cceevveiieiiiiieiiieteere et eee et ee e sbe e e sre e sreereennas 65 35
MOre than $120,000 ......cc.oeiiiiieiieieeeie ettt et ettt et eeeeeeteeebeeeteeeaeeeaeeeseeasseesbeaaseeansaesaseeseeasseesseesnseensesenseeaseeansens 80 20
(c) CMS will annually publish in the (c) The nonstandard Medicare Part B Percentage of
Federal Register the dollar amounts for =~ premium amount described in 42 CFR the income-re-
the income-related monthly adjustment  408.20 does not apply to individuals Year lated monthly

d ibed i h [b) f . ~ adjustment

amount described In paragrap 0 who must pay an income-related amount that

this section. monthly adjustment amount. Such you will pay
§418.1125 How will the income-related individuals must pay the full Medicare 3
monthly adjustment amount affect your Part B standard monthly premium plus 67

total Medicare Part B premium? any applicable penalties for late

(a) If you must pay an income-related
monthly adjustment amount, your total
Medicare Part B premium will be the
sum of:

(1) The Medicare Part B standard
monthly premium, determined using
the rules in 42 CFR 408.20; plus

(2) Any applicable increase in the
Medicare Part B standard monthly
premium as described in 42 CFR 408.22;
plus

(3) Your income-related monthly
adjustment amount.

(b) In 2007 and 2008, your income-
related monthly adjustment amount you
must pay will be adjusted as described
in §418.1130.

enrollment or reenrollment plus the
income-related adjustment.

§418.1130 How will we phase in the
income-related monthly adjustment
amount?

(a) In 2007 and 2008, we will phase
in the full amount of the income-related
monthly adjustment amount. For the
year in the left column you will pay the
percentage of the income-related
monthly adjustment amount specified
in the right column.

(b) Phase-in of the subsidy reduction
will be complete in 2009.

§418.1135 What modified adjusted gross
income information will we use to
determine your income-related monthly
adjustment amount?

(a) In general, we will use your
modified adjusted gross income
provided by IRS for the tax year 2 years
prior to the effective year of the income-
related monthly adjustment amount
determination. Modified adjusted gross
income is based on information you
provide to IRS when you file your
Federal income tax return.

(b) We will use your modified
adjusted gross income for the tax year 3
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years prior to the effective year of the
income-related monthly adjustment
amount determination when IRS does
not provide the information specified in
paragraph (a) of this section. If IRS can
provide modified adjusted gross income
for the tax year 3 years prior to the
income-related monthly adjustment
amount effective year, we will
temporarily use that information to
determine your income-related monthly
adjustment amount and make
adjustments as described in
§418.1110(b) to all affected income-
related monthly adjustment amounts
when information for the year specified
in paragraph (a) of this section is
provided by IRS.

(c) When we have used the
information in paragraph (b) of this
section, you may provide us with
evidence of your modified adjusted
gross income for the year in paragraph
(a) of this section. You must provide a
retained copy of your signed Federal
income tax return for that year, if
available. If you filed a return for that
year, but did not retain a copy, you must
request a transcript or a copy of your
return from IRS and provide it to us.
When we use this evidence, we will
later confirm this information with IRS
records.

(d) When you meet the conditions
specified in §418.1150 because you
have amended your Federal income tax
return, or when you believe we have
used information provided by IRS
which is incorrect, as described in
§418.1335, we will use information that
you provide directly to us regarding
your modified adjusted gross income.

(e) We may use information that you
give us about your modified adjusted
gross income for a more recent tax year
than those discussed in paragraphs (a)
or (b) of this section as described in
§§418.1201 through 418.1270.

(f) If you fail to file an income tax
return for any year after 2004 and IRS
informs us that you had modified
adjusted gross income above the
threshold applicable 2 years after the tax
year when you failed to file an income
tax return, we will impose the highest
income-related adjustment percentage
applicable to your income filing status
for the effective year. If we later
determine that the amount of the
income-related monthly adjustment
amount imposed was inconsistent with
your modified adjusted gross income,
we will correct it. The rules in 42 CFR
408.40 through 408.92 will apply to the
collection of any retroactive premiums
due.

§418.1140 What will happen if the
modified adjusted gross income
information from IRS is different from the
modified adjusted gross income
information we used to determine your
income-related monthly adjustment
amount?

In general, we will use modified
adjusted gross income information from
IRS to determine your income-related
monthly adjustment. We will make
retroactive adjustments to your income-
related monthly adjustment amount as
described in paragraphs (a), (b), and (d)
of this section.

(a) When we have used modified
adjusted gross income from the tax year
3 years prior to the effective year as
described in §418.1135(b), and IRS
provides modified adjusted gross
income information from the tax year 2
years prior to the effective year, we will
use the new information to make an
initial determination for the effective
year. We will make retroactive
adjustments back to January 1 of the
effective year, or the first month you
were enrolled or reenrolled in Medicare
Part B if later than January.

(b) When we have used the modified
adjusted gross income information that
you provided for the tax year 2 years
prior to the effective year and the
modified adjusted gross income
information we receive from IRS for that
same year is different from the
information you provided, we will use
the modified adjusted gross income
information provided to us by IRS to
make a new initial determination. We
will make retroactive adjustments back
to January 1 of the effective year, or the
first month you were enrolled or
reenrolled in Medicare Part B if later
than January.

(c) When we have used information
from your amended Federal tax return
that you provide, as explained in
§418.1150, or you provide proof that
the information IRS provided to us is
incorrect as described in §418.1335, we
will not make any adjustments to your
income-related monthly adjustment
amount for the effective year or years
based on IRS information we receive
later from IRS.

(d) When we use modified adjusted
gross income information that you
provided due to a qualifying life-
changing event and we receive different
information from IRS, we will use the
IRS information to make retroactive
corrections to all months in the effective
year(s) during which you were enrolled
in Medicare Part B, except when
paragraph (c) of this section applies.

(e) When we used the table in
§418.1120(b)(3) to determine your
income-related monthly adjustment

amount, and you lived apart from your
spouse throughout that year, we will ask
you for a signed statement or attestation
that you lived apart from your spouse
throughout that year. We will also ask
you to provide information about the
addresses of you and your spouse
during that year. If you provide a signed
statement or attestation that you lived
apart from your spouse throughout that
year, and information about your
respective addresses that year, we will
use the table in §418.1120(b)(1) to
determine your income-related monthly
adjustment amount.

§418.1145 How do we determine your
income-related monthly adjustment amount
if IRS does not provide information about
your modified adjusted gross income?

In general, if we do not receive any
information for you from IRS showing
that you had modified adjusted gross
income above the threshold in the tax
year we request, we will not make an
income-related monthly adjustment
amount determination.

§418.1150 When will we use your
amended tax return filed with IRS?

You may provide your amended tax
return for a tax year we used within 3
calendar years following the close of the
tax year for which you filed the
amended tax return. You must provide
us with your retained copy of your
amended U.S. Individual Income Tax
Return on the required IRS form and a
copy of the IRS letter confirming the
amended tax return was filed or a
transcript from IRS if they did not send
a letter. If you cannot provide your
retained copy of the amended tax
return, you must obtain a copy of the
return from IRS. We will then make any
necessary retroactive corrections as
defined in §418.1110(c) to your income-
related monthly adjustment amount.

Determinations Using a More Recent
Tax Year’s Modified Adjusted Gross
Income

§418.1201 When will we determine your
income-related monthly adjustment amount
based on the modified adjusted gross
income information that you provide for a
more recent tax year?

We will use a more recent tax year
than the years described in
§418.1135(a) or (b) to reduce or
eliminate your income-related monthly
adjustment amount when all of the
following occur:

(a) You experience a major life-
changing event as defined in §418.1205;
and

(b) That major life-changing event
results in a significant reduction in your
modified adjusted gross income for the
year which you request we use and the
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next year, if applicable. For purposes of
this section, a significant reduction in
your modified adjusted gross income is
one that results in the decrease or
elimination of your income-related
monthly adjustment amount; and

(c) You request that we use a more
recent tax year’s modified adjusted gross
income; and

(d) You provide evidence as described
in §§418.1255 and 418.1265.

§418.1205 What is a major life-changing
event?

For the purposes of this subpart, we
will consider the following to be major
life-changing events:

(a) Your spouse dies;

(b) You marry;

(c) Your marriage ends through
divorce or annulment;

(d) You or your spouse stop working
or reduce the hours you work;

(e) You or your spouse experience a
reduction in your income due to a loss
of income-producing property, provided
that the loss is not at your direction
(e.g., due to the sale or transfer of the
property). Examples of the type of
property loss include, but are not
limited to, loss of income from real
property within a Presidentially or
Gubernatorially-declared disaster area,
destruction of livestock or crops by
natural disaster or disease, or loss of
income from real property due to arson;

(f) You or your spouse experience a
reduction in or loss of income from an
insured pension plan due to termination
or reorganization of the pension plan or
a scheduled cessation of pension.

§418.1210 What is not a major life-
changing event?

We will not consider events other
than those described in §418.1205 to be
major life-changing events. Certain
types of events are not considered major
life-changing events for the purposes of
this subpart, such as:

(a) Events that affect your expenses,
but not your income; or

(b) Events that result in the loss of
dividend income.

§418.1215 What is a significant reduction
in your income?

For purposes of this subpart, we will
consider a reduction in your income to
be significant if your modified adjusted
gross income decreases; and

(a) The decrease reduces the
percentage of the income-related
monthly adjustment amount you must
pay according to the Table of Applicable
Percentages in §418.1120; or

(b) The decrease reduces your
modified adjusted gross income to an
amount below the threshold described
in §418.1105 and eliminates any

income-related monthly adjustment
amount you must pay.

§418.1220 What is not a significant
reduction in your income?

For purposes of this subpart, we will
not consider a reduction in your income
to be significant unless the reduction
affects the amount of income-related
monthly adjustment you must pay.

§418.1225 Which more recent tax year will
we use?

We will consider evidence of your
modified adjusted gross income that you
provide for a tax year that is more recent
than the year described in §418.1135 (a)
or (b) when you meet all of the
requirements described in §418.1201.
We will always ask you for your
retained copy of your filed Federal
income tax return for the more recent
year you request that we use and will
use that information to make an initial
determination. If you have not filed
your Federal income tax return for the
more recent year you request that we
use, you must provide us with evidence
that is equivalent to a copy of a filed
Federal income tax return. Evidence
that is equivalent to a copy of a filed
Federal income tax return is defined in
§418.1265(c).

§418.1230 What is the effective date of an
income-related monthly adjustment amount
initial determination that is based on a more
recent tax year?

(a) When you make your request prior
to January 1, 2007, our initial
determination is effective on January 1,
2007.

(b) Subject to paragraph (c) of this
section, when you make your request
during or after 2007 and your modified
adjusted gross income for the more
recent tax year is significantly reduced
as a result of a major life-changing
event, our initial determination is
generally effective on January 1 of the
year in which you make your request. If
your first month of enrollment or
reenrollment in Medicare Part B is after
January of the year for which you make
your request, our initial determination
is effective on the first day of your
Medicare Part B enrollment or
reenrollment.

(c) We will make a determination
about your income-related monthly
adjustment amount for the year
preceding the year that you make your
request in the limited circumstances
explained in §418.1310(a)(4). When we
make a determination for the preceding
year, our initial determination is
generally effective on January 1 of that
year. If your first month of enrollment
or reenrollment in Medicare Part B is
after January of that year, our initial

determination is effective on the first
day of your Medicare Part B enrollment
or reenrollment.

(d) When you make your request
during or after 2007 and your modified
adjusted gross income is significantly
reduced beginning in the year following
the year in which you make your
request as a result of one or more of the
events described in §418.1205(a)
through (f), our initial determination is
effective on January 1 of the next year.

§418.1235 When will we stop using your
more recent tax year’s modified adjusted
gross income to determine your income-
related monthly adjustment amount?

We will use your more recent tax
year’s modified adjusted gross income
to determine your income-related
monthly adjustment amount effective
with the month and year described in
§418.1230 and for each year thereafter
until one of the following occurs:

(a) We receive your modified adjusted
gross income from IRS for the more
recent tax year we used or a later tax
year;

(b) Your more recent tax year
modified adjusted gross income that we
used is for a tax year more than 3 years
prior to the income-related monthly
adjustment amount effective year;

(c) You request we use a more recent
tax year based on another major life-
changing event as described in
§418.1201; or

(d) You notify us of a change in your
modified adjusted gross income for the
more recent tax year we used as
described in §418.1240.

§418.1240 Should you notify us if the
information you gave us about your
modified adjusted gross income for the
more recent tax year changes?

If you know that the information you
provided to us about the more recent tax
year that we used has changed, you
should tell us so that we can determine
if your income-related monthly
adjustment amount should be
eliminated or adjusted. We will accept
new modified adjusted gross income
information at any time after your
request until the end of the calendar
year following the more recent tax
year(s) that we used. For us to make a
new initial determination using your
new modified adjusted gross income
information, you must provide evidence
as described in §418.1265 to support
the reduction or increase in your
modified adjusted gross income. If you
amend your Federal income tax return
for the more recent tax year we used, we
will use the rules in §418.1150.
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§418.1245 What will happen if you notify
us that your modified adjusted gross
income for the more recent tax year
changes?

(a) If you notify us that your modified
adjusted gross income for the more
recent tax year has changed from what
is in our records, we may make a new
initial determination for each effective
year involved. To make a new initial
determination(s) we will take into
account:

(1) The new modified adjusted gross
income information for the more recent
tax year you provide; and

(2) Any modified adjusted gross
income information from IRS, as
described in §418.1135, that we have
available for each effective year; and

(3) Any modified adjusted gross
income information from you, as
described in §418.1135, that we have
available for each effective year.

(b) For each new initial determination
that results in a change in your income-
related monthly adjustment amount, we
will make retroactive adjustments that
will apply to all enrolled months of the
effective year.

(c) We will continue to use a new
initial determination described in
paragraph (a) of this section to
determine additional yearly income-
related monthly adjustment amount(s)
until an event described in §418.1235
occurs.

(d) We will make a new determination
about your income-related monthly
adjustment amount when we receive
modified adjusted gross income for the
effective year from IRS, as described in
§418.1140(d).

§418.1250 What evidence will you need to
support your request that we use a more
recent tax year?

When you request that we use a more
recent tax year to determine your
income-related monthly adjustment
amount, we will ask for evidence of the
major life-changing event and how the
event significantly reduced your
modified adjusted gross income as
described in §§418.1255 and 418.1265.
Unless we have information in our
records that raises a doubt about the
evidence, additional evidence
documenting the major life-changing
event(s) will not be needed.

§418.1255 What kind of major life-
changing event evidence will you need to
support your request for us to use a more
recent tax year?

(a) If your spouse died and we do not
have evidence of the death in our
records, we will require proof of death
as described in § 404.720(b) or (c) or
§404.721 of this chapter.

(b) If you marry and we do not have
evidence of the marriage in our records,
we will require proof of marriage as
described in §§404.725 through 404.727
of this chapter.

(c) If your marriage ends and we do
not have evidence that the marriage has
ended in our records, we will require
proof that the marriage has ended as
described in §404.728(b) or (c) of this
chapter.

(d) If you or your spouse stop working
or reduce your work hours, we will
require evidence documenting the
change in work activity. Examples of
acceptable documentation include, but
are not limited to, documents we can
corroborate such as a signed statement
from your employer, proof of the
transfer of your business, or your signed
statement under penalty of perjury,
describing your work separation or a
reduction in hours.

(e) If you or your spouse experience
a loss of income from income-producing
property we will require evidence
documenting the loss. Examples of the
type of evidence include, but are not
limited to, insurance claims or an
insurance adjuster’s statement.

() If you or your spouse experience a
reduction in or loss of pension income,
we will require evidence documenting
the reduction or loss. Examples include,
but are not limited to, a statement from
the Pension Benefit Guaranty
Corporation or your pension fund
administrator that explains the
reduction or termination of your
benefits.

§418.1260 What major life-changing event
evidence will we not accept?

(a) We will not accept evidence of
death that fails to meet the requirements
in §§404.720 through 404.721 of this
chapter.

(b) We will not accept evidence of
marriage that fails to meet the
requirements in §§404.725 through
404.727 of this chapter.

(c) We will not accept evidence that
your marriage has ended if the evidence
fails to meet the requirements in
§404.728 of this chapter.

(d) We will not accept documents
supporting loss of income from income-
producing property, or failure of or loss
from a defined benefit pension plan
unless the documents are original
documents or copies from the original
source.

(e) We will not accept evidence of
work reduction or work stoppage that
cannot be substantiated.

§418.1265 What kind of significant
modified adjusted gross income reduction
evidence will you need to support your
request?

(a) You must provide evidence that
one or more of the major life-changing
events described in §418.1205 resulted
in a significant reduction in your
modified adjusted gross income for the
tax year you request we use.

(b) The preferred evidence is your
retained copy of your filed Federal
income tax return, your retained copy of
your amended tax return with an IRS
letter of receipt of the amended tax
return, your copy of proof of a
correction of the IRS information we
used or a copy of your return or
amended or proof of a correction of tax
return information that you obtain from
IRS for the more recent tax year you
request we use.

(c) When a copy of your filed Federal
income tax return is not available for the
more recent tax year in which your
modified adjusted gross income was
significantly reduced, we will accept
equivalent evidence. Equivalent
evidence is the appropriate proof(s) in
paragraphs (c)(1), (2) and (3) of this
section, plus your signed statement
under penalty of perjury that the
information you provide is true and
correct. When the major life-changing
event changes your tax filing status, or
the income-related monthly adjustment
amount determination could be affected
by your tax filing status, you will also
be required to sign a statement regarding
your intended income tax filing status
for the tax year you request we use.

(1) If you experience one or more of
the events described in §418.1205(a),
(b), or (c), you must provide evidence as
to how the event(s) significantly
reduced your modified adjusted gross
income. Examples of the type of
evidence include, but are not limited to,
evidence of your spouse’s modified
adjusted gross income and/or your
modified adjusted gross income for the
tax year we use.

(2) If you experienced one or more of
the events described in §418.1205(d),
(e) or (f), you must provide evidence of
how the event(s) significantly reduced
your modified adjusted gross income,
such as a statement explaining any
modified adjusted gross income changes
for the tax year we used, and a copy of
your filed Federal income tax return (if
you have filed one).

(3) If your spouse experiences one or
more of the events described in
§418.1205(d), (e), or (f), you must
provide evidence of the resulting
significant reduction in your modified
adjusted gross income. The evidence
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requirements are described in paragraph
(c)(2) of this section.

(d) When we use information
described in paragraph (c) of this
section, we will request that you
provide your retained copy of your
Federal income tax return for the year
we used when you file your taxes. We
will use that information to make timely
adjustments to your Medicare premium,
if necessary. We will later verify the
information you provide when we
receive information about that tax year
from IRS, as described in §418.1140(d).

§418.1270 What modified adjusted gross
income evidence will we not accept?

We will not accept a correction or
amendment of your income tax return
without a letter from IRS acknowledging
the change. We will also not accept
illegible or unsigned copies of income
tax returns or attestations or other
statements of income unless they are
provided under penalty of perjury.

Determinations and the Administrative
Review Process

§418.1301 What is an initial determination
regarding your income-related monthly
adjustment amount?

An initial determination is the
determination we make about your
income-related monthly adjustment
amount that is subject to administrative
review. For the purposes of
administering the income-related
monthly adjustment amount, initial
determinations include but are not
limited to determinations about:

(a) The amount of your income-
related monthly adjustment amount
based on information provided by IRS;
and

(b) Any change in your income-
related monthly adjustment amount
based on one of the circumstances listed
in §418.1310(a)(1) through (a)(4).

§418.1305 What is not an initial
determination regarding your income-
related monthly adjustment amount?

Administrative actions that are not
initial determinations may be reviewed
by us, but they are not subject to the
administrative review process as
provided by §§418.1320 through
418.1325 and §§418.1340 through
418.1355, and they are not subject to
judicial review. These actions include,
but are not limited to, our dismissal of
a request for reconsideration as
described in §418.1330 and our
dismissal of a request for a new initial
determination as described in
§418.1310(d).

§418.1310 When may you request that we
make a new initial determination?

(a) You may request that we make a
new initial determination in the
following circumstances:

(1) You provide a copy of your filed
Federal income tax return for the tax
year 2 years prior to the effective year
when IRS has provided information for
the tax year 3 years prior to the effective
year. You may request a new initial
determination beginning with the date
you receive a notice from us regarding
your income-related monthly
adjustment amount until the end of the
effective year, with one exception. If
you receive the notice during the last 3
months of a calendar year, you may
request a new initial determination
beginning with the date you receive the
notice until March 31 of the following
year. We will follow the rules and
procedures in §§418.1110(b) and
418.1140(b) to make a new initial
determination and any necessary
retroactive adjustments back to January
1 of the effective year, or the first month
you were enrolled in Medicare Part B in
the effective year if later than January.

(2) You provide a copy of an amended
tax return filed with IRS, as defined in
§418.1010(b)(1). We will use your
amended tax return for the same tax
year as the year used to determine your
income-related monthly adjustment
amount. You must request the new
initial determination within the
timeframe described in §418.1150.

(3) You provide proof that the tax
return information about your modified
adjusted gross income or tax filing
status IRS gave us is incorrect. We will
use proof that you obtain from IRS of a
correction of your tax return
information for the same tax year
instead of the information that was
provided to us by IRS, as explained in
§418.1335(a). You may request a new
initial determination at any time after
you receive a notice from us regarding
your income-related monthly
adjustment amount if you have such
proof. We will use the rules and
procedures in §418.1335.

(4) You have a major life-changing
event. You may request a new initial
determination based on a major life-
changing event when you meet all the
requirements described in § 418.1201.
You may make such a request at any
time during the calendar year in which
you experience a significant reduction
in your modified adjusted gross income
caused by a major life-changing event.
When you have a major life-changing
event that occurs in the last 3 months
of a calendar year and your modified
adjusted gross income for that year is
significantly reduced as a result of the

event, you may request that we make a
new initial determination based on your
major life-changing event from the date
of the event until March 31 of the next
year. We will follow the rules in
§418.1230 when we make a new initial
determination based on your major life-
changing event.

(b) If a request for a new initial
determination based on any of the
circumstances in paragraph (a) of this
section is made after the time frame
provided for each type of listed
circumstance, we will review the
request under the rules in §404.911 of
this chapter to determine if there is good
cause for a late request.

(c) We will notify you of the new
initial determination as described in
§418.1315.

(d) We will dismiss your request to
make a new initial determination if it
does not meet one of the circumstances
specified in paragraphs (a)(1) through
(a)(4) of this section. Our dismissal of
your request for a new initial
determination is not an initial
determination subject to further
administrative or judicial review.

§418.1315 How will we notify you and
what information will we provide about our
initial determination?

(a) We will mail a written notice of all
initial determinations to you. The notice
of the initial determination will state the
important facts and give the reasons for
our conclusions. Generally, we will not
send a notice if your income-related
monthly adjustment amount stops
because of your death.

(b) The written notice that we send
will tell you:

(1) What our initial determination is;

(2) What modified adjusted gross
income information we used to make
our determination;

(3) The reason for our determination;

(4) The effect of the initial
determination; and

(5) Your right to a reconsideration or
a new initial determination.

§418.1320 What is the effect of an initial
determination?

An initial determination is binding
unless you request a reconsideration
within the time period described in
§§404.909 and 404.911 of this chapter
or we revise the initial determination or
issue a new initial determination.

§418.1325 When may you request a
reconsideration?

If you are dissatisfied with our initial
determination about your income-
related monthly adjustment amount,
you may request that we reconsider it.
In addition, a person who shows that
his or her rights may be adversely
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affected by the initial determination
may request a reconsideration. We may
accept requests for reconsideration that
are filed by electronic or other means
that we determine to be appropriate.
Subject to the provisions of this section
and §418.1330, when you request a
reconsideration, we will use the rules in
§§ 404.907 through 404.922 of this
chapter.

§418.1330 Can you request a
reconsideration when you believe that the
IRS information we used is incorrect?

If you request a reconsideration solely
because you believe that the information
that IRS gave us is incorrect, we will
dismiss your request for a
reconsideration and notify you to obtain
proof of a correction from IRS and
request a new initial determination
(§418.1335).

Our dismissal of your request for
reconsideration is not an initial
determination subject to further
administrative or judicial review.

§418.1335 What should you do if our
initial determination is based on modified
adjusted gross income information you
believe to be incorrect?

If you believe that IRS or you
provided incorrect modified adjusted
gross income information to us that we
used to determine your income-related
monthly adjustment amount, you can
request information from us on how to
contact IRS regarding the information
we used.

(a) If IRS determines that the
information it provided is not correct,
IRS will provide you with
documentation of the error, such as a
copy of your Federal income tax return.
If you would like us to use the revised
or corrected information to determine
your income-related monthly
adjustment amount, you will need to
request that we use that information and
provide us with the IRS documentation
confirming the error. We will make any
necessary retroactive corrections as
described in §418.1110(d) to your
income-related monthly adjustment
amount.

(b) If you provided information to us
about your modified adjusted gross
income that we used to determine your
income-related monthly adjustment
amount, and that information is not
correct, you may provide revised or
corrected information. We will use the
revised or corrected information if it
reduces or eliminates your income-
related monthly adjustment amount. We
will make any necessary retroactive
corrections as described in §418.1110 to
your income-related monthly
adjustment amount. If you are providing
corrected information about a more

recent tax year’s modified adjusted gross
income that we used due to your major
life-changing event, as described in
§418.1240, we will use the rules in
§418.1245 to determine how it will
affect your income-related monthly
adjustment amount.

§418.1340 What are the rules for our
administrative review process?

To the extent that they are not
inconsistent with the rules in this
subpart for making initial
determinations and reconsidered
determinations, we will use the same
rules for the administrative review
process that we use for determinations
and decisions about your rights
regarding non-medical issues under title
1T of the Act, as described in subpart J
of part 404 of this chapter. We will
accept oral requests as well as the
written requests required in subpart J of
part 404 of this chapter for requesting
administrative review of our
determination. If you are dissatisfied
with our reconsidered determination,
you may request review in accordance
with §418.1350 for this subpart. A
request for a new initial determination,
described in §418.1310, is not the same
as a request for reconsideration or
further administrative review.

§418.1345 Is reopening of an initial or
reconsidered determination made by us
ever appropriate?

We may reopen an initial or
reconsidered determination made by us
when the conditions for reopening are
met as described in § 404.988 of this
chapter. We will use the rules in
§§ 404.987 through 404.991a of this
chapter when we reopen determinations
made by us.

§418.1350 What are the rules for review of
a reconsidered determination or an
administrative law judge decision?

You may request a hearing before an
OMHA administrative law judge
consistent with HHS’ regulations at 42
CFR part 405. You may seek further
review of the administrative law judge’s
decision by requesting MAC review and
judicial review in accordance with HHS’
regulations. For the purpose of your
request for an administrative law judge
hearing or MAC review, you will be
required to provide your consent for us
to release your relevant tax return
information to OMHA or the MAC for
the purposes of adjudicating any appeal
of the amount of an income-related
adjustment to the Part B premium
subsidy and for any judicial review of
that appeal.

§418.1355 What are the rules for
reopening a decision by an administrative
law judge of the Office of Medicare
Hearings and Appeals (OMHA) or by the
Medicare Appeals Council (MAC)?

The rules in 42 CFR 405.980 through
405.986 govern reopenings of decisions
by an administrative law judge of the
OMHA and decisions by the MAC. A
decision by an administrative law judge
of the OMHA may be reopened by the
administrative law judge or by the MAC.
A decision by the MAC may be
reopened only by the MAC.

[FR Doc. E6-17690 Filed 10—26—06; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[DOD-2006-0S-0106]

32 CFR Part 286

DoD Freedom of Information Act
Program Regulation

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This documents removes
Subpart D, “For Official Use Only”
(FOUO) from 32 CFR part 286, “DoD
Freedom of Information Act Program
Regulations” and reserves that subpart
for future use. Removing this from 32
CFR part 286 will eliminate confusion
of the authoritative FOUO guidance and
who is the authority on FOUO. This
removal will alleviate any further
uncertainty, avoid duplication of FOUO
guidance, and is considered an
administrative action.

DATES: Effective Date: November 27,
2006.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Fisher, 703—-696—4697.
SUPPLEMENTARY INFORMATION: The Under
Secretary of Defense (Intelligence)
(USD(1)) is responsible for FOUO
guidance. This guidance (FOUO) is
included in Appendix 3 of DoD 5200.1—
R 1 which is the current FOUO guidance
for the Department of Defense.

List of Subjects in 32 CFR Part 286
Freedom of information.

PART 286—DOD FREEDOM OF
INFORMATION ACT PROGRAM
REGULATIONS

m Accordingly, by the authority of 10
U.S.C. 301, 32 CFR part 286 is amended
as follows:

1 Copies may be obtained at http://www.dtic.mil/
whs/directives/corres/pdf/52001r_0197/
p52001r.pdf.
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m 1. The authority citation for 32 CFR
part 286 continues to read as follows:

Authority: 5 U.S.C. 552.

m 2. 32 CFR part 286 is amended by
removing and reserving subpart D.

Dated: October 23, 2006.
L.M. Bynum,
OSD Federal Register Liaison Officer, DoD.
[FR Doc. 06—8908 Filed 10—-26—06; 8:45 am|]
BILLING CODE 5001-06-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150-AH80

Incorporation by Reference of
American Society of Mechanical
Engineers Boiler and Pressure Vessel
Code Cases

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations to incorporate by
reference the latest revisions of two
previously incorporated regulatory
guides (RGs) that approve Code cases
published by the American Society of
Mechanical Engineers (ASME). These
RGs are 1.84, “Design and Fabrication
Code Case Acceptability, ASME Section
III,” Revision 34 and RG 1.147,
“Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1,” Revision 15. This proposed
action would allow licensees to use the
Code Cases listed in the regulatory
guides as alternatives to requirements in
the ASME BPV Code regarding the
construction and inservice inspection of
nuclear power plant components.

DATES: Submit comments on the rule by
January 10, 2007. Comments received
after this date will be considered if it is
practical to do so, but the Commission
is able to ensure consideration only of
comments received on or before this
date.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include the following number
RIN 3150—-AH80 in the subject line of
your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
to the public in their entirety on the
NRC rulemaking web site. Personal
information will not be removed from
your comments.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply confirming
that we have received your comments,
contact us directly at (301) 415—1966.
You may also submit comments via the
NRC’s rulemaking Web site at http://
ruleforum.lInl.gov. Address questions
about our rulemaking Web site to Carol
Gallagher (301) 415-5905; e-mail
CAG®@nrc.gov. Comments can also be
submitted via the Federal Rulemaking
Portal http://www.regulations.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
on Federal workdays. (Telephone (301)
415-1966)

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Copies of the draft regulatory guides
specified in this rulemaking and other
publicly available documents related to
this proposed rule, including public
comments received, can be viewed
electronically on public computers in
the NRC Public Document Room (PDR),
located at One White Flint North, 11555
Rockville Pike, Rockville, Maryland
Room O-1 F21, and open to the public
on Federal workdays from 7:45 a.m.
until 4:15 p.m. The PDR reproduction
contractor will make copies of
documents for a fee. Selected
documents, including public comments
on the proposed rule, can be viewed and
downloaded electronically via the
NRC’s rulemaking Web site at http://
ruleform.lInl.gov.

Publicly available NRC documents
created or received in connection with
this rulemaking are also available
electronically via the NRC’s Electronic
Reading Room at http://www.nrc.gov/
NRC/reading-rm/adams.html. From this
site, the public can gain entry into the
NRC’s Agencywide Document Access
and Management System (ADAMS),
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS contact the NRC
Public Document Room (PDR) Reference
staff at 1-800-397-4209, 301-415—4737
or by e-mail to PDR@nrc.gov.

Further information about obtaining
documents relevant to this rulemaking,

including a list of ADAMS accession
numbers, can be found in the
“Availability of Documents” Section
under the SUPPLEMENTARY INFORMATION
heading.

FOR FURTHER INFORMATION CONTACT: Lee
Banic, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-2771, e-mail
mjb@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

The American Society of Mechanical
Engineers (ASME) develops and
publishes the Boiler and Pressure Vessel
Code (BPV Code), which contains the
Code requirements for the design,
construction, and inservice inspection
(ISI) of nuclear power plant
components, and the Code for Operation
and Maintenance of Nuclear Power
Plants (OM Code), which contains Code
requirements for inservice testing (IST)
of nuclear power plant components. In
response to BPV and OM Code user
requests, the ASME develops Code
Cases which provide alternatives to BPV
and OM Code requirements under
special circumstances.

Discussion

The NRC staff reviews ASME BPV
and OM Code Cases, rules upon the
acceptability of each Code Case, and
publishes its findings in regulatory
guides. The regulatory guides are
revised periodically as new Code Cases
are published by the ASME. The NRC
incorporates by reference the regulatory
guides listing acceptable and
conditionally acceptable ASME Code
Cases in 10 CFR 50.55a. Currently, NRC
Regulatory Guide 1.84, Revision 33,
“Design, Fabrication, and Materials
Code Case Acceptability, ASME Section
III,” NRC Regulatory Guide 1.147,
Revisions 0 through 14, “Inservice
Inspection Code Case Acceptability,
ASME Section XI, Division 1,” and NRC
Regulatory Guide 1.192, “Operation and
Maintenance Code Case Acceptability,
ASME OM Code” are incorporated into
NRC'’s regulations, specifically 10 CFR
50.55a, “Codes and Standards.”

This proposed rule would incorporate
by reference the latest revisions of the
NRC regulatory guides that list
acceptable and conditionally acceptable
ASME BPV Code Cases. Draft
Regulatory Guide (RG) 1.84, Revision 34
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[temporarily designated DG-1133]
would supersede the incorporation by
reference of Revision 33 and Draft RG
1.147, Revision 15 [temporarily
designated DG-1134] would supersede
the incorporation by reference of
Revisions 0 through 14. Revision 15 of
Regulatory Guide 1.147 supersedes all
previous revisions of the RG. To make
Regulatory Guide 1.147 easier to use,
there was an effort to ensure that the
tables of annulled Code Cases in
Revision 15 were all inclusive. The
result should be that licensees will no
longer have to refer to multiple versions
of this regulatory guide in managing
Code Case usage in their ISI programs.
RG 1.192, Operation and Maintenance
Code Case Acceptability, ASME OM
Code (June 2003), has not been revised
because no new OM Code Cases have
been published by the ASME since the
last NRC staff review.

The ASME recently changed its policy
with regard to the effective period for
Code Cases. Previously, a Code Case
was approved with a 3-year expiration
date. With the policy change, a Code
Case is approved without an expiration
date and is effective until the ASME
takes action. Some of the Code Cases
listed in the regulatory guides were
reviewed by the NRC prior to
implementation of the new policy (i.e.,
Code Case reaffirmation dates appear in
some tables). Subsequent revisions of
the regulatory guides will reflect the
discontinuance of expiration dates.

The endorsement of a Code Case in
NRC RGs constitutes acceptance of its
technical position for applications not
precluded by regulatory or other
requirements or by the
recommendations in these or other
regulatory guides. The licensee is
responsible for ensuring that use of the
Code Case does not conflict with
regulatory requirements or licensee
commitments. The Code Cases listed in
the RGs are acceptable for use within
the limits specified in the Code Case.

Code Cases may be revised for many
reasons, for example to incorporate
operational examination and testing
experience and to update material
requirements based on research results.
On occasion, an inaccuracy in an
equation is discovered or an
examination as practiced is found not to
be adequate to detect a newly
discovered degradation mechanism.
Hence, when a licensee initially
implements a Code Case, 10 CFR 50.55a
requires that the licensee implement the
most recent version of that Code Case as
listed in the RGs incorporated by
reference. Code Cases superseded by
revision are no longer acceptable for

initial application unless otherwise
indicated.

Section III applies only to new
construction (i.e., the edition and
addenda to be used in the construction
of a plant are selected based on the date
of the construction permit and are not
changed thereafter, except voluntarily
by the licensee). Hence, if a Section III
Code Case is implemented by a licensee
and a later version of the Code Case is
incorporated by reference into § 50.55a
and listed in the RGs, the licensee may
use either version of the Code Case
(subject, however, to whatever change
requirements apply to its licensing
basis, e.g., 10 CFR 50.59).

Section XI ISI and OM IST programs
are updated every 10 years to the latest
edition and addenda of Section XI that
was incorporated by reference into
§50.55a and in effect 12 months before
the start of the next inspection and
testing interval. Licensees who were
using a Code Case prior to the effective
date of its revision may continue to use
the previous version for the remainder
of the 120-month ISI or IST interval.
This relieves licensees of the burden of
having to update their ISI or IST
program each time a Code Case is
revised by the ASME and approved for
use by the NRC. Since Code Cases are
applicable to specific editions and
addenda, and since Code Cases may be
revised because they are no longer
accurate or adequate, licensees choosing
to continue using a Code Case during
the subsequent ISI interval must
implement the latest version
incorporated by reference into § 50.55a
and listed in the RGs.

The ASME may annul Code Cases that
are no longer required, are determined
to be inaccurate or inadequate, or have
been incorporated into the BPV or OM
Code. If a licensee applied a Code Case
before it was listed as annulled or
expired, the licensee may continue to
use the Code Case until the licensee
updates its construction Code of Record
or until the licensee’s 120-month ISI/
IST update interval expires, after which
the continued use of the Code Case is
prohibited unless NRC approval is
granted under § 50.55a(a)(3).

Concurrent with this action, the NRC
is publishing notices of availability of
these draft regulatory guides listing
acceptable ASME BPV Code Cases for
public comment. Interested parties may
submit comments to the NRC on the
draft guides in accordance with the
instructions published in the Federal
Register notices announcing their
availability.

Paragraph-by-Paragraph Discussion

This proposed rule would amend 10
CFR 50.55a to incorporate by reference
RG 1.84 Revision 34, in place of
Revision 33, and RG 1.147 Revision 15,
in place of Revisions 0 through 14.

1. Paragraph 50.55a(b)
In § 50.55a(b), (b)(4), and (b)(5) the

reference to the revision number for
Regulatory Guide 1.84 would be
changed from “Revision 33" to
“Revision 34” and the reference to the
revision numbers for Regulatory Guide
1.147 would be changed from ‘“‘through
Revision 14" to “Revision 15.”

2. Paragraphs 50.55a(f)(2), (f)(3)(iii)(A),
D3)EV)(A), (O(4)(1), (g)(2), (g)(3)(D),
(g)(3)(i), (g)(4)(1), and (g)(4)(ii)

In these paragraphs, the phrase
indicating that revisions of Regulatory
Guide 1.147 “through Revision 14" are
the versions that are incorporated by
reference in §50.55a(b) would be
modified to read ‘“Revision 15”.
Incorporation by reference of Revision
15 of Regulatory Guide 1.147 would
supersede the incorporation by
reference of all previous revisions.
Revision 15 of Regulatory Guide 1.147
supersedes all previous revisions of the
RG. The tables of annulled and
superseded Code Cases have been
reviewed to ensure that the lists are all
inclusive.

Plain Language

The Presidential memorandum
entitled ‘“Plain Language in Government
Writing” (63 FR 31883; June 10, 1998)
directed that the Government’s writing
be in plain language. The NRC requests
comments on the proposed rule
specifically with respect to the clarity
and effectiveness of the language used.
Comments should be sent using one of
the methods detailed under the
ADDRESSES heading of the preamble to
this proposed rule.

Availability of Documents

The NRC is making the documents
identified below available to interested
persons through one or more of the
following:

Public Document Room (PDR). The
NRC Public Document Room is located
at 11555 Rockville Pike, Public File
Area O-1 F21, Rockville, Maryland.
Rulemaking Web site (Web). The NRC’s
interactive rulemaking Web site is
located at http://ruleforum.linl.gov.
Selected documents may be viewed and
downloaded electronically via this Web
site.

The NRC’s Public Electronic Reading
Room (PERR). The NRC’s Public
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Electronic Reading Room is located at
http://www.nrc.gov/reading-rm.html.

Document PDR | Web e-Reading room
Proposed Rule—Draft Regulatory ANAIYSIS .........cooiiiiiiiiiiiieiii ettt X X ML053430094
Proposed Regulatory Guide 1.84, Rev. 34 (DG-1133) X X ML061210377
Proposed Regulatory Guide 1.147, ReV. 15 (DG—1134) ....cciiiiiiiiiiiieieee et X X ML061210404
Proposed Regulatory Guide 1.193, REV T ..ottt X X ML050270345

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires agencies to use
technical standards developed or
adopted by voluntary consensus
standards bodies unless the use of such
standards is inconsistent with
applicable law or is otherwise
impractical. In this action, the NRC
would amend its regulations to
incorporate by reference regulatory
guides that list ASME BPV Code cases
approved by the NRC. ASME Code
cases, which are ASME-approved
alternatives to the provisions of ASME
Code editions and addenda, are national
consensus standards, as defined in
Public Law 104-113 and OMB Circular
A-119. They are developed by bodies
whose members (including the NRC and
utilities) have broad and varied
interests.

The NRC reviews each Section III and
Section XI Code Case published by the
ASME to ascertain whether it is
consistent with the safe operation of
nuclear power plants. Those Code cases
found to be generically acceptable are
listed in the regulatory guides that are
incorporated by reference in § 50.55a(b).
Those that are found to be unacceptable
are listed in Regulatory Guide 1.193,
entitled Code Cases not Approved for
Use; but licensees may still seek NRC’s
approval to apply these Code cases
through the relief request process
permitted in § 50.55a(a)(3). Other Code
cases, which the NRC finds to be
conditionally acceptable are also listed
in the RGs that are incorporated by
reference along with the modifications
and limitations under which they may
be applied. If the NRC did not
conditionally accept ASME Code Cases,
it would disapprove these Code cases
entirely. The effect would be that
licensees would need to submit a larger
number of relief requests which would
be an unnecessary additional burden for
both the licensee and the NRC. The NRC
believes that this situation fits the
definition of “impractical” under Public
Law 104-113. For these reasons, the
treatment of ASME BPV Code cases, and
modifications and conditions placed on
them, in this proposed rule does not

conflict with any policy on agency use
of consensus standards specified in
OMB Circular A-119.

Finding of No Significant
Environmental Impact: Environmental
Assessment

In accordance with 10 CFR 51.30, this
environmental assessment is provided.
It discusses the need for the proposed
action; alternatives as required by the
National Environmental Policy Act,
NEPA; the environmental impacts of the
proposed action and alternatives as
appropriate; and a list of agencies and
persons consulted and identification of
sources used.

1. Need for the Proposed Action

This proposed action stems from the
Commission’s practice of incorporating
by reference the Regulatory Guides
listing the most current set of NRC-
approved ASME Code Cases. The
purpose of this proposed action is to
allow licensees to use the Code Cases
listed in the regulatory guides as
alternatives to requirements in the
ASME BPV Code for the construction
and inservice inspection of nuclear
power plant components. This proposed
action is intended to advance the NRC’s
strategic goals of protecting the public
health, safety, and the environment,
ensuring openness in the regulatory
process, and promoting regulatory
effectiveness and efficiency. It also
demonstrates the agency’s commitment
to participate in the national consensus
standards process under the national
Technology Transfer and Advancement
Act of 1995, Public Law 104-113.

2. Alternatives as Required by NEPA

NEPA requires Federal government
agencies to study the impacts of their
“major Federal actions significantly
affecting the quality of the human
environment”” and prepare detailed
statements on the environmental
impacts of the proposed action and
alternatives to the proposed action
(United States Code, Vol. 42, Section
4332(C) [42 U.S.C. 4332(C)]; NEPA
section 102(C)).

The Commission has determined
under NEPA, as amended, and the
Commission’s regulations in subpart A

of 10 CFR part 51, that this rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment and,
therefore, an environmental impact
statement is not required. The basis for
this determination is given below.

3. Environmental Impacts of the
Proposed Action

As alternatives to the ASME Code,
NRC-approved Code Cases provide an
equivalent level of safety. Therefore the
probability or consequences of accidents
is not changed. There are also no
significant non-radiological impacts
associated with the proposed action
because no changes would be made
affecting non-radiological plant
effluents nor in activities that would
adversely affect the environment.

4. List of Agencies and Persons
Consulted and Sources Used

The determination of this
environmental assessment is that there
will be no significant offsite impact to
the public from this action. However,
the general public should note that the
NRC is seeking public participation on
this assessment. Comments on any
aspect of the environmental assessment
may be submitted to the NRC as
indicated under the ADDRESSES heading
of this Federal Register notice.

The NRC is sending a copy of the
environmental assessment and this
proposed rule to every State Liaison
Officer and requesting their comments
on the environmental assessment.

Sources relevant to this rulemaking
are the ASME BPV Code and RGs 1.84
Revision 34 and 1.147, Revision 15.

Paperwork Reduction Act Statement

This proposed rule does not contain
anew or an amended information
collection requirement subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
approval number 3150-0011.

Public Protection Notification

NRC may not conduct or sponsor, and
a person is not required to respond to,
a request for information or an
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information collection unless the
requesting document displays a
currently valid OMB control number.

Regulatory Analysis

The ASME Code cases listed in the
regulatory guides to be incorporated by
reference provide voluntary alternatives
to the provisions in the ASME BPV
Code for design, construction, and
inservice inspection (ISI) of specific
structures, systems, and components
used in nuclear power plants.
Implementation of these Code cases is
not required. Licensees use NRC-
approved ASME Code cases to reduce
unnecessary regulatory burden or gain
additional operational flexibility. It
would be difficult for the NRC to
provide these advantages independently
of the ASME Code case publication
process without expending considerable
additional resources. The NRC has
prepared a draft regulatory analysis
addressing the qualitative benefits of the
alternatives considered in this proposed
rulemaking and comparing the costs
associated with each alternative. The
draft regulatory analysis is available for
inspection on public computers in the
NRC Public Document Room, located at
One White Flint North, 11555 Rockville
Pike, Rockville, Maryland, Room O-1
F21. Copies of the draft regulatory
analysis are also available to the public
as indicated under the Availability of
Documents heading in this preamble. Its
ADAMS number is ML053430094.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, (5 U.S.C.
605(b)), the Commission certifies that
this proposed rule would not impose a
significant economical impact on a
substantial number of small entities.
This proposed rule would affect only
the licensing and operation of nuclear
power plants. The companies that own
these plants are not “small entities” as
defined in the Regulatory Flexibility Act
or the size standards established by the
NRC (10 CFR 2.810).

Backfit Analysis

The provisions in this proposed
rulemaking would permit, but would
not require, licensees to apply NRC-
approved Code cases, sometimes with
modifications or conditions. Therefore,
the implementation of an approved
Code case would be voluntary and
would not constitute a backfit. Thus, the
Commission finds that this proposed
rule would not involve any provisions
that constitute a backfit as defined in 10
CFR 50.109(a)(1), that the backfit rule
would not apply to this proposed rule,

and that a backfit analysis is not
required.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50 is
as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846); sec. 1704,
112 Stat. 2750 (44 U.S.C. 3504 note).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955, as amended (42 U.S.C.
2131, 2235); sec. 102, Pub. L. 91-190, 83 Stat.
853 (42 U.S.C. 4332). Sections 50.13,
50.54(d), and 50.103 also issued under sec.
108, 68 Stat. 939, as amended (42 U.S.C.
2138). Sections 50.23, 50.35, 50.55, and 50.56
also issued under sec. 185, 68 Stat. 955 (42
U.S.C. 2235). Sections 50.33a, 50.55a and
appendix Q also issued under sec. 102, Pub.
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 97—415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152).
Sections 50.80-50.81 also issued under sec.
184, 68 Stat. 954, as amended (42 U.S.C.
2234). Appendix F also issued under sec.
187, 68 Stat. 955 (42 U.S.C. 2237).

2. Section 50.55a is amended revising
the introductory text of paragraphs (b),
(b)(4), and (b)(5), and paragraphs ()(2),
(D(3)(iiD)(A), (D(3)(iv)(A), (1)(4)(i1), (g)(2),
(8)(3)(1), (g)(3)(ii), (g)(4)(i) and (g)(4)(ii)

to read as follows:

§50.55a Codes and standards.
* * * * *

(b) The ASME Boiler and Pressure
Vessel Code and the ASME Code for
Operation and Maintenance of Nuclear
Power Plants, which are referenced in

paragraphs (b)(1), (b)(2), and (b)(3) of

this section, were approved for
incorporation by reference by the
Director of the Office of the Federal
Register pursuant to 5 U.S.C. 552(a) and
1 CFR Part 51. NRC Regulatory Guide
1.84, Revision 34, ‘“Design, Fabrication,
and Materials Code Case Acceptability,
ASME Section III”” [temporarily
designated DG-1133]; NRC Regulatory
Guide 1.147, Revision 15, “Inservice
Inspection Code Case Acceptability,
ASME Section XI, Division 1”’
[temporarily designated DG-1134]; and
Regulatory Guide 1.192, “Operation and
Maintenance Code Case Acceptability,
ASME OM Code,” (June 2003), have
been approved for incorporation by
reference by the Director of the Office of
the Federal Register pursuant to 5 U.S.C.
552(a) and 1 CFR Part 51. These
regulatory guides list ASME Code cases
which the NRC has approved in
accordance with the requirements in
paragraphs (b)(4), (b)(5), and (b)(6).
Copies of the ASME Boiler and Pressure
Vessel Code and the ASME Code for
Operation and Maintenance of Nuclear
Power Plants may be purchased from
the American Society of Mechanical
Engineers, Three Park Avenue, New
York, NY 10016. Single copies of NRC
Regulatory Guides 1.84, Revision 34;
1.147, Revision 15; and 1.192 may be
obtained free of charge by writing the
Reproduction and Distribution Services
Section, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; or by fax to 301-415-2289; or by
e-mail to DISTRIBUTION@nrc.gov.
Copies of the ASME Codes and NRC
Regulatory Guides incorporated by
reference in this section may be
inspected at the NRC Technical Library,
Two White Flint North, 11545 Rockville
Pike, Rockville, MD 20852—-2738, or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/

code_of_federal regulations/
ibr_locations.html.

(4) Design, Fabrication, and Materials
Code Cases. Licensees may apply the
ASME Boiler and Pressure Vessel Code
cases listed in NRC Regulatory Guide
1.84, Revision 34, without prior NRC
approval subject to the following:

* * * * *

(5) Inservice Inspection Code Cases.
Licensees may apply the ASME Boiler
and Pressure Vessel Code cases listed in
Regulatory Guide 1.147, Revision 15,
without prior NRC approval subject to
the following:

* * * * *
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(2) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, pumps and valves which are
classified as ASME Code Class 1 and
Class 2 must be designed and be
provided with access to enable the
performance of inservice tests for
operational readiness set forth in
editions and addenda of Section XI of
the ASME Boiler and Pressure Vessel
Code incorporated by reference in
paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, Revision
15, or 1.192 that are incorporated by
reference in paragraph (b) of this
section) in effect 6 months before the
date of issuance of the construction
permit. The pumps and valves may
meet the inservice test requirements set
forth in subsequent editions of this Code
and addenda which are incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 15, or 1.192 that are
incorporated by reference in paragraph
(b) of this section), subject to the
applicable limitations and modifications
listed therein.

(3) * * %

(111) * % %

(A) Pumps and valves, in facilities
whose construction permit was issued
before November 22, 1999, which are
classified as ASME Code Class 1 must
be designed and be provided with
access to enable the performance of
inservice testing of the pumps and
valves for assessing operational
readiness set forth in the editions and
addenda of Section XI of the ASME
Boiler and Pressure Vessel Code
incorporated by reference in paragraph
(b) of this section (or the optional ASME
Code cases listed in NRC Regulatory
Guide 1.147, Revision 15, or 1.192 that
are incorporated by reference in
paragraph (b) of this section) applied to
the construction of the particular pump
or valve or the Summer 1973 Addenda,

whichever is later.
* * * * *

(IV] LN

(A) Pumps and valves, in facilities
whose construction permit was issued
before November 22, 1999, which are
classified as ASME Code Class 2 and
Class 3 must be designed and be
provided with access to enable the
performance of inservice testing of the
pumps and valves for assessing
operational readiness set forth in the
editions and addenda of Section XI of
the ASME Boiler and Pressure Vessel

Code incorporated by reference in
paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, Revision
15, that are incorporated by reference in
paragraph (b) of this section) applied to
the construction of the particular pump
or valve or the Summer 1973 Addenda,

whichever is later.
* * * * *

(4) * *x *

(ii) Inservice tests to verify
operational readiness of pumps and
valves, whose function is required for
safety, conducted during successive
120-month intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months before the start of the
120-month interval (or the optional
ASME Code cases listed in NRC
Regulatory Guide 1.147, Revision 15, or
1.192 that are incorporated by reference
in paragraph (b) of this section), subject
to the limitations and modifications
listed in paragraph (b) of this section.

* * * * *

* % %

(2) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, components (including supports)
which are classified as ASME Code
Class 1 and Class 2 must be designed
and be provided with access to enable
the performance of inservice
examination of such components
(including supports) and must meet the
preservice examination requirements set
forth in editions and addenda of Section
XI of the ASME Boiler and Pressure
Vessel Code incorporated by reference
in paragraph (b) of this section (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, Revision
15, that are incorporated by reference in
paragraph (b) of this section) in effect
six months before the date of issuance
of the construction permit. The
components (including supports) may
meet the requirements set forth in
subsequent editions and addenda of this
Code which are incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 15, that are incorporated by
reference in paragraph (b) of this
section), subject to the applicable
limitations and modifications.

(3) * % %

(i) Components (including supports)
which are classified as ASME Code
Class 1 must be designed and be
provided with access to enable the
performance of inservice examination of

these components and must meet the
preservice examination requirements set
forth in the editions and addenda of
Section XI of the ASME Boiler and
Pressure Vessel Code incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 15, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular component.

(ii) Components which are classified
as ASME Code Class 2 and Class 3 and
supports for components which are
classified as ASME Code Class 1, Class
2, and Class 3 must be designed and be
provided with access to enable the
performance of inservice examination of
these components and must meet the
preservice examination requirements set
forth in the editions and addenda of
Section XI of the ASME Boiler and
Pressure Vessel Code incorporated by
reference in paragraph (b) of this section
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 15, that are incorporated by
reference in paragraph (b) of this
section) applied to the construction of
the particular component.

* * * * *

(4) * *x %

(i) Inservice examination of
components and system pressure tests
conducted during the initial 120-month
inspection interval must comply with
the requirements in the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section on the date 12 months before the
date of issuance of the operating license
(or the optional ASME Code cases listed
in NRC Regulatory Guide 1.147,
Revision 15, that are incorporated by
reference in paragraph (b) of this
section, subject to the limitations and
modifications listed in paragraph (b) of
this section.

(ii) Inservice examination of
components and system pressure tests
conducted during successive 120-month
inspection intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months before the start of the
120-month inspection interval (or the
optional ASME Code cases listed in
NRC Regulatory Guide 1.147, Revision
15, that are incorporated by reference in
paragraph (b) of this section), subject to
the limitations and modifications listed
in paragraph (b) of this section.

* * * * *

Dated at Rockville, Maryland, this 5th day
of September, 2006.
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For the Nuclear Regulatory Commission.
Luis A. Reyes,
Executive Director for Operations.
[FR Doc. E6—-18023 Filed 10-26—-06; 8:45 am]|
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AH80

Incorporation by Reference of
American Society of Mechanical
Engineers Boiler and Pressure Vessel
Code Cases

AGENCY: Nuclear Regulatory
Commission.

ACTION: Issuance and Availability of
Proposed Regulatory Guides.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations to incorporate by
reference the latest revisions of two
previously incorporated regulatory
guides (RGs) that approve Code Cases
published by the American Society of
Mechanical Engineers (ASME).
Specifically, these are Revision 34 of RG
1.84, “Design and Fabrication Code Case
Acceptability, ASME Section III”’
(temporarily designated as Draft
Regulatory Guide DG-1133), and
Revision 15 of RG 1.147, “Inservice
Inspection Code Case Acceptability,
ASME Section XI, Division 1”
(temporarily designated as Draft
Regulatory Guide DG-1134). This
proposed action would allow licensees
to use the Code Cases listed in the
regulatory guides as alternatives to
requirements in the ASME Boiler and
Pressure Vessel (BPV) Code regarding
the construction and inservice
inspection of nuclear power plant
components.

Toward that end, the NRC has issued
for public comment drafts of the two
revised guides in the agency’s
Regulatory Guide Series. This series has
been developed to describe and make
available to the public such information
as methods that are acceptable to the
NRC staff for implementing specific
parts of the NRC’s regulations,
techniques that the staff uses in
evaluating specific problems or
postulated accidents, and data that the
staff needs in its review of applications
for permits and licenses.

DATES: Submit comments on the guides
by January 2, 2007. Comments received
after this date will be considered if it is
practical to do so, but the Commission
is able to ensure consideration only of

comments received on or before this
date.

ADDRESSES: The NRC staff is soliciting
comments on Draft Regulatory Guides
DG-1133 and DG-1134. Comments may
be accompanied by relevant information
or supporting data. Please mention the
draft guide number (DG-1133 or DG—
1134) in the subject line of your
comments. Comments submitted in
writing or in electronic form will be
made available to the public in their
entirety through the NRC’s Agencywide
Documents Access and Management
System (ADAMS). Personal information
will not be removed from your
comments. You may submit comments
by any of the following methods.

Mail comments to: Rules and
Directives Branch, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

E-mail comments to:
NRCREP@nrc.gov. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.llnl.gov.
Address questions about our rulemaking
Web site to Carol A. Gallagher (301)
415-5905; e-mail CAG@nrc.gov.

Hand-deliver comments to: Rules and
Directives Branch, Office of
Administration, U.S. Nuclear Regulatory
Commission, 11555 Rockville Pike,
Rockville, Maryland 20852, between
7:30 a.m. and 4:15 p.m. on Federal
workdays.

Fax comments to: Rules and
Directives Branch, Office of
Administration, U.S. Nuclear Regulatory
Commission at (301) 415-5144.

Copies of the draft regulatory guides
specified in this rulemaking and other
publicly available documents related to
the proposed rule incorporating these
regulatory guides, including public
comments received, can be viewed
electronically on public computers in
the NRC Public Document Room (PDR),
located at One White Flint North, 11555
Rockville Pike, Rockville, Maryland
Room O-1 F21, and open to the public
on Federal workdays from 7:45 a.m.
until 4:15 p.m. The PDR reproduction
contractor will make copies of
documents for a fee. Selected
documents, including public comments
on the proposed rule, can be viewed and
downloaded electronically via the
NRC'’s rulemaking Web site at http://
ruleform.lInl.gov. In addition, the draft
regulatory guides can be viewed and
downloaded electronically on the NRC’s
public Web site under Draft Regulatory
Guides in the Regulatory Guides
document collection of the NRC’s
Electronic Reading Room at http://

www.nre.gov/reading-rm/doc-
collections/.

Publicly available NRC documents
created or received in connection with
the rulemaking (including the draft
regulatory guides) are also available
electronically via the NRC’s Electronic
Reading Room at http://www.nrc.gov/
NRC/reading-rm/adams.html. From this
site, the public can gain entry into the
NRC’s Agencywide Document Access
and Management System (ADAMS),
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS contact the NRC
Public Document Room (PDR) Reference
staff at 1-800-397—4209, 301-415—4737
or by e-mail to PDR@nrc.gov.

Further information about obtaining
the draft regulatory guides and other
rulemaking-related documents,
including a list of ADAMS accession
numbers, can be found in the
“Availability of Documents” Section
under the SUPPLEMENTARY INFORMATION
heading.

FOR FURTHER INFORMATION CONTACT:
Wallace E. Norris, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6796, e-mail WEN@nrc.gov.

SUPPLEMENTARY INFORMATION:
Background

The American Society of Mechanical
Engineers (ASME) develops and
publishes the Boiler and Pressure Vessel
Code (BPV Code), which contains the
Code requirements for the design,
construction, and inservice inspection
(IST) of nuclear power plant
components, and the Code for Operation
and Maintenance of Nuclear Power
Plants (OM Code), which contains Code
requirements for inservice testing (IST)
of nuclear power plant components. In
response to BPV and OM Code user
requests, the ASME develops Code
Cases which provide alternatives to BPV
and OM Code requirements under
special circumstances.

Discussion

The NRC staff reviews ASME BPV
and OM Code Cases, determines the
acceptability of each Code Case, and
publishes its findings in regulatory
guides. These regulatory guides are
revised periodically as new Code Cases
are published by the ASME. The NRC
incorporates by reference the regulatory
guides listing acceptable and
conditionally acceptable ASME Code
Cases in 10 CFR 50.55a.
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The NRC is proposing to incorporate
by reference Revision 34 of RG 1.84,
“Design and Fabrication Code Case
Acceptability, ASME Section III”
(temporarily designated as Draft
Regulatory Guide DG-1133), and
Revision 15 of RG 1.147, “Inservice
Inspection Code Case Acceptability,
ASME Section XI, Division 1”
(temporarily designated as Draft
Regulatory Guide DG-1134). Revision
34 of RG 1.84 would supersede the
incorporation by reference of Revision
33 and Revision 15 of RG 1.147 would
supersede the incorporation by
reference of all previous revisions of the
guide (Revisions 0 through 14). To make
Regulatory Guide 1.147 easier to use,
the staff made an effort to ensure that
the tables of annulled Code Cases in
Revision 15 were all inclusive. The
result should be that licensees will no
longer have to refer to multiple versions
of this regulatory guide in managing
Code Case usage in their ISI programs.
RG 1.192, “Operation and Maintenance
Code Case Acceptability, ASME OM
Code” (June 2003), has not been revised
because the ASME has not published
any new OM Code Cases since the last
NRC staff review.

Concurrent with this action, the NRC
is publishing a notice of availability of
the proposed rulemaking, which
incorporates these draft regulatory
guides by reference. Interested parties
may submit comments to the NRC on
the proposed rulemaking in accordance
with the instructions published in the
Federal Register notice announcing its
availability.

Code Cases N-659 and N-460

The NRC staff is currently considering
a proposed licensee action to use Code
Case N—-659, “Use of Ultrasonic
Examination in Lieu of Radiography for
Weld Examination, Section III, Division
1,” and Code Case N-460, “‘Alternative
Examination Coverage for Class 1 and
Class 2 Welds, Section XI, Division 1,”
in an unanticipated manner. Because
the proposed licensee action was
received after Draft Regulatory Guides
DG-1133 and DG-1134 had been
published but prior to their release, the
NRC is proposing to add conditions to
the use of these Code Cases in the final
guides, unless public comments are
received that indicate that the staff’s
proposed technical bases for the
conditions are not applicable, incorrect,
unnecessary to provide reasonable
assurance of adequate protection to
public health and safety and common
defense and security, or otherwise not
justified in light of the increase in
protection to public health and safety or
common defense and security that

would be provided by imposition of the
conditions.

Code Case N-659

Originally, concerns had been raised
relative to the calibration block
requirements in the Code Case, and two
conditions had been developed for
inclusion in the proposed Draft
Regulatory Guide DG-1133. The
proposed licensee action, however, has
raised three new concerns that relate to
the licensee’s intended use of the Code
Case and the capabilities of UT and RT
as test methods. Currently, Section III
requires that radiographic testing (RT)
examinations be performed after the
fabrication of certain Class 1, Class 2,
and Class 3 welds. The ASME approved
Code Case N-659 as an alternative to the
requirements of Section III that would
permit manufacturers of nuclear power
plant components to use ultrasonic
testing (UT) examinations in lieu of RT.
However, depending on flaw type (i.e.,
volumetric or planar) and orientation,
RT and UT are not equally effective for
flaw detection and characterization. RT
is effective in detecting volumetric type
flaws (i.e., slag and porosity), and in
detecting planar type flaws with large
openings (i.e., lack of fusion and large
cracks in high stressed areas), and
which are oriented in a plane parallel to
the x-ray beam. RT is effective in all
materials common to the nuclear
industry in detecting the type of flaws
generated during construction. Thus, RT
is a good tool to detect workmanship
type defects (construction flaws) and
ensures an acceptable level of weld
quality and safety. In contrast, UT is
effective in detecting and sizing planar
type flaws in ferritic steels and to a
lesser extent in wrought austenitic
steels. With specific technique
development and personnel training on
construction flaws, UT can also be used
to detect volumetric type flaws such as
slag or porosity. UT is of limited value
in detecting flaws in cast stainless
steels. Finally, UT requires more surface
scanning area than RT to perform
examinations.

During the NRC staff’s assessment of
the proposed licensee action, concerns
were raised relative to the capability of
UT, as it would be employed, to detect
workmanship type defects and ensure
an acceptable level of weld quality. The
first concern is with regard to the option
provided by the Code Case to use either
Section V, Article 5, with two additional
construction flaws, or Section XI,
Appendix VIII, with a blind add-on
demonstration to existing configuration
specific qualifications that contains at
least three construction type flaws. The
addition of only two or three

construction flaws to a demonstration is
not sufficient to capture the variety of
flaws common to construction or to
statistically evaluate procedure
effectiveness and personnel skills.
Section V prescriptive-based
requirements are less effective in
detecting flaws than performance-based
Appendix VIII requirements. Section V
qualifications are based on identifying
known machined reflectors that display
good acoustic responses, which do not
address inspection reliability.
Performance-based qualifications
require blind demonstrations on
mockups having flaws with realistic UT
responses and a statistically sufficient
number of representative flaws and non
flawed volumes to establish procedure
effectiveness and personnel skill. The
statistical approach to qualification has
been shown to improve the reliability of
inspections and probability of detection,
and to reduce the number of false calls.

The second concern is the provision
of the Code Case to use the second leg
of the ultrasound metal path (V-path) to
achieve two direction scanning from
only one side of the weld. Single side
examinations of the welds have been
successfully performance demonstrated
on planar flaws in ferritic carbon steel
but have not been reliably demonstrated
for planar flaws in austenitic stainless
steel and nickel alloys. Single side
examinations have not been
demonstrated for construction flaws for
any material.

The third concern is the requirement
in the Code Case to only examine half
of the through-wall thickness (2 t) from
each side of the weld to verify that the
welding process did not compromise
the integrity of the base material
surrounding the weld. For thin-walled
parts and components, Y2 t may not be
sufficient to capture any degradation
associated with the welding process.

To address the three new concerns
discussed above, the NRC proposes to
place additional conditions on the use
of Code Case N-659 in the final guide.
In Paragraph (a) of Code Case N-659,
the greater of V2 t or %2-inch from the
widest portion of the weld shall be
used, and any use of the second leg of
the ultrasonic metal path shall be
qualified by a performance-based
demonstration. In lieu of Paragraphs (b)
and (d), the following shall be used:
Procedures and personnel shall be
qualified with blind performance
demonstrations on representative
mockups in terms of material, wall-
thickness, diameter, surface roughness,
and configuration of the weldment
being examined. A minimum of 10
construction type flaws are required for
a personnel qualification and the
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equivalent of three personnel
qualifications required for a procedure
qualification.

At least 70% of the flaws shall be
located along the base metal-to-weld
fusion zone on both sides of the weld.
The flaws shall be randomly distributed

throughout the weld thickness. Each
flawed and unflawed volume shall be
defined in independent grading units.
The flaws shall be representative of the
variety of construction flaws common to
the welding process and material being
examined. The demonstration must

show the capability to detect flaws
having a minimum 2% through-wall
depth and within the flaw length
acceptance of NB-2553(c). The
demonstration detection acceptance
criteria shall be:

Detection test acceptance criteria False call test acceptance criteria

Minimum Maximum
Number of flawed grading units detection Number of unflawed grading units number of
criteria false calls

2

3

3

3

3

3

4

4

Flaws shall be detected and located
within 1.0-inch of true length and width
location and within 10% of true
through-wall depth location or within
10% of the sound beam metal path,
whichever is greater. All other reported
flaws within false call grading units
shall be false calls.

A minimum of 10 flaws shall be used
for sizing with a random distribution of
lengths greater than and less than the
applicable NB—2553(c) acceptance
standard. The maximum flaw length
shall not exceed 200% of the acceptance
standard. For qualification, all flaws
shall be correctly identified as
acceptable or unacceptable.

Procedures shall identify the
equipment and essential variable
settings used for the qualification. An
essential variable is any variable that
has an effect on the results of an
examination. The procedure shall be
requalified when an essential variable is
changed outside the demonstrated
range.

Code Case N-460

Code Case N-460 provides alternative
requirements for the inservice
examination of Class 1 welds (Section
XI, IWB-2500) and Class 2 welds
(Section XI, IWC-2500) when the entire
examination volume cannot be
examined due to interference by another
component or part geometry. The
licensee proposed to apply this Code
Case in conjunction with Code Case N—
659 in those instances when the entire
examination volume or area cannot be
examined following fabrication, repair
or replacement. The NRC does not
believe that it is appropriate to use Code
Case N—460 for repair and replacement
during construction and replacement
(fabrication) activities because a

construction or replacement weld
should be designed for complete access
for examination. Thus, the NRC
proposes to condition the use of Code
Case N—460 in the final guide such that
the Code Case can only be applied when
performing inservice examinations in
accordance with a Section XI inservice
inspection program.

Evaluation of Code Cases

1 Purpose and Structure of This
Evaluation

This evaluation lists the Code Cases
and explains NRC’s rationale for any
limitations. The evaluation also
explains the ASME and regulatory
processes concerning Code Cases. The
evaluation addresses Proposed Revision
34 to Regulatory Guide 1.84 (DG-1133),
“Design, Fabrication, and Materials
Code Case Acceptability, ASME Section
III,” and Proposed Revision 15 to
Regulatory Guide 1.147 (DG-1134),
“Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1.” For these revisions, the
NRC staff reviewed the Code Cases in
Supplement 7 through Supplement 12
to the 2001 Edition and Supplement 1
to the 2004 Edition of the American
Society of Mechanical Engineers
(ASME) Boiler and Pressure Vessel Code
(BPV Code). The regulatory guides do
not address Code Cases pertaining to
high-temperature gas-cooled reactors;
certain requirements in Section III,
Division 2, that are not endorsed by the
NRG; liquid metal; and submerged spent
fuel waste casks. The proposed
disposition of each Code Case is listed
below. For Code Cases determined to be
conditionally acceptable, the basis for
the determination is summarized to
afford users of the ASME Code an

opportunity to comment on the
proposed disposition and basis.

2 Discussion of ASME Process

Code Cases provide alternatives,
developed and approved by ASME, to
the applicable provisions of the ASME
BPV Code. For the purposes of this
evaluation, Code Cases can be
categorized as one of three types: new,
revised, or reaffirmed (it should be
noted that after the review of the
supplements addressed in this
evaluation, the ASME made a
determination to end the use of three-
year terms for Code Cases and therefore,
the latest supplements do not contain
reaffirmed Code Cases). A new Code
Case addresses for the first time a
specific need. Existing Code Cases may
be revised (modified) to address, for
example, technological advancements in
examination techniques, or to address
NRC limitations and modifications.
Code Cases still in use but not requiring
revision may be reaffirmed (approved)
without change by the ASME. As noted
above, subsequent to the NRC review of
the Code Cases in the subject
supplements, the ASME made a
determination to eliminate expiration
dates for Code Cases. Thus in the future,
Code Cases will no longer require
reaffirmation (i.e., new 3-year terms).
This change is not expected to affect the
NRC Code Case review process, nor
result in significant modification of the
regulatory guides.

With regard to Code Cases
conditioned by the NRC, it should be
noted that the Subcommittee on Nuclear
Power (Section III) and the
Subcommittee on Nuclear Inservice
Inspection (Section XI) have instructed
working groups to review these Code
Cases, and determine whether changes



62950

Federal Register/Vol. 71, No. 208/Friday, October 27, 2006 /Proposed Rules

to the Code Cases are appropriate. For
example, Code Case N-613 was not
approved for use by the NRC because
certain provisions conflicted with
requirements in 10 CFR 50.55a. Section
Xl revised the Code Case in a manner
acceptable to the NRC and Code Case
N-613-1 was approved in Revision 14
of Regulatory Guide 1.147. Revisions to
other Code Cases are expected to be
published by the ASME in the near
future with the expectation that many of
them can be unconditionally approved
by the NRC.

3 Discussion of Regulatory Process

New Code Cases that are determined
to be acceptable by the NRC are
approved as published by the ASME
and may be used in the design,
construction, and ISI of components and
their supports for water-cooled nuclear
power plants. When a determination is
made that the provisions of a new Code
Case need to be augmented, that Code
Case is conditionally approved. These
Code Cases are acceptable to the NRC

within the limitations and modifications
described in the relevant regulatory
guide. Unless otherwise stated,
limitations recommended by the NRC
staff are in addition to the conditions
specified in the Code Case. A discussion
of the basis for the limitation or
modification is provided, and the NRC
invites public comment on these
conditions. A determination may be
made that a new Code Case is
unacceptable for use by licensees. Code
Cases determined to be unacceptable are
listed in Proposed Revision 2 of
Regulatory Guide 1.193, “ASME Code
Cases Not Approved for Use.” A
summary of the basis for the
determination is provided in the
regulatory guide, and the NRC invites
public comment on the basis for the
disapproval. Revised Code Cases were
modified by the ASME, and the NRC
compares the revised Code Case to the
original Code Case (that has become part
of the regulations through the
incorporation by reference process), and

a determination is made whether the
revised Code Case is acceptable,
conditionally acceptable, or
unacceptable. Reaffirmed in the context
of the regulatory guides means that a
Code Case was approved in a previous
version of a regulatory guide. The status
of a revised Code Case remains
unchanged in the regulatory guide
unless additional information becomes
available (e.g., emerging issue)
indicating that a regulatory change in
position is warranted.

4 List of Code Cases and Summary of
Bases

4.1 Acceptable Code Cases: The
Code Cases in Supplement 7 through
Supplement 12 to the 2001 Edition and
Supplement 1 to the 2004 Edition listed
below are acceptable to the NRC. The
supplement in which a Code Case
appears is listed in brackets behind the
Code Case Number (e.g., [S7] means
Supplement 7).

4.2 Section III Code Cases.

CoDE CASE
Number Type Title

N=7=1 [S7] e Reaffirmed | High Yield Strength Steel, Section IlI, Division 1, Class 1.

N-60-5 [S12] .... Reaffirmed | Material for Core Support Structures, Section Ill, Division 1.

N-122-2 [S7] .... Reaffirmed | Procedure for Evaluation of the Design of Rectangular Cross Section Attachments on Class 1 Piping,
Section lll, Division 1.

N-131-1 [S7] .o Reaffirmed | Material for Internal Pressure Retaining Items for Pressure Relief Valves, Section lll, Division 1, Class
1, 2, and 3.

N-133-3 [S7] Reaffirmed | Use of SB—148 Alloys 952 and 954, Section llI, Division 1, Class 3.

N-154-1 [S7] .... Reaffirmed | Projection Resistance Welding of Valve Seats, Section lll, Classes 1, 2, and 3.

N-160-1 [S7] Reaffirmed | Finned Tubing for Construction, Section lll, Division 1.

N-208-1 [S8/9] ............... Reinstated | Fatigue Analysis for Precipitation Hardening Nickel Alloy Bolting Material to Specification SB-637
NO07718 for Section Il Division 1, Class 1 Construction.

N-243 [S7] Reaffirmed | Boundaries Within Castings Used for Core Support Structures, Section Ill, Division 1.

N-315 [S7] Reaffirmed | Repair of Bellows, Section lll, Division 1.

N-318-5 [S7] ..cccocvrreene Reaffirmed | Procedure for Evaluation of the Design of Rectangular Cross Section Attachments on Class 2 or 3 Pip-
ing, Section Ill, Division 1.

N-319-3 [S7] .cervrrene Reaffirmed | Alternate Procedure for Evaluation of Stresses in Butt Welding Elbows in Class 1 Piping, Section I,
Division 1.

N-369 [S8/9] Reaffirmed | Resistance Welding of Bellows, Section llI, Division 1.

N-373-2 [S1] Reaffirmed | Alternative PWHT Time at Temperature for P-No. 5 Material, Section lll, Division 1, Classes 1, 2, and
3.

N-391-2 [S1] .o, Reaffirmed | Procedure for Evaluation of the Design of Hollow Circular Cross Section Welded Attachments on Class
1 Piping, Section lll, Division 1.

N-392-3 [S1] .cevcvveeneeen. Reaffirmed | Procedure for Evaluation of the Design of Hollow Circular Cross Section Welded Attachments on
Classes 2 and 3 Piping, Section Ill, Division 1.

N-405-1 [S12] Reaffirmed | Socket Welds, Section lll, Division 1.

N-452 [S8/9] ........ Reaffirmed | Specialized Subcontracted Welding Process (Electron Beam Welding), Section Ill, Division 1.

N-454—1 [S10] Reaffirmed | Nickel-Chromium-Molybdenum-Copper Stainless Steel (UNS N08925 and N08926) Wrought Fittings for
Class 1 and 3 Construction, Section I, Division 1.

N-455-1 [S10] ...coovvenneeen. Reaffirmed | Nickel-Chromium-Molybdenum-Copper Stainless Steel (UNS NO08925 and N08926) Forged Flanges
and Fittings for Class 1 and 3 Construction, Section lll, Division 1.

N-469-1 [S7] .... Reaffirmed | Martensitic Stainless Steel for Class 1, 2, and 3 Components, Section lll, Division 1.

N-500-2 [S1] .... Revised .... | Alternative Rules for Standard Supports for Classes 1, 2, 3 and MC, Section III, Division 1.

N-505 [S1] .ccooveeriieeeenen. Reaffirmed | Alternative Rules for the Examination of Butt Welds Used as Closure Welds for Electrical Penetration
Assemblies in Containment Structures, Section IlI, Division 1.

N-511 [S1] ........... Reaffirmed | Design Temperature for Atmospheric and 0—15 psi Storage Tanks, Section I, Division 1.

N-520-1 [S8/9] Reaffirmed | Alternative Rules for Renewal of N-type Certificates for Plants Not in Active Construction, Section lIl,
Division 1.

N-539 [S12] ...cccceveene. Reaffirmed | UNS N08367 in Class 2 and 3 Valves, Section Ill, Division 1.

N-564-2 [S7] .... Reaffirmed | UNS J93380, Alloy DC3MWCUuN, Class 2 and 3 Construction, Section llI, Division 1.

N-579 [S7] v Reaffirmed | Use of Nonstandard Nuts, Class 1, 2, and 3, MC, CS Components and Supports Construction, Section
I1l, Division 1.
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CoDE CASE—Continued

Number Type Title

N—607 [S1] oo Reaffirmed | Transfer of Welder, Welding Operator, Brazer, and Brazing Operator Qualifications Between Owners,
Section XI, Division 1.

N—610 [S1] .o Reaffirmed | Alternative Reference Stress Intensity Factor (Kir) Curve for Class Components, Section Ill, Division
1.

N-611 [S12] ...cccvreee. Reaffirmed | Use of Stress Limits as an Alternate to Pressure Limits Subsection NC/ND-3500, Section Ill, Division
1.

N—620 [S1] oo, Reaffirmed | Rules for Class 1 Type M Pumps, Section llI, Division 1.

N—-621 [S1] .o, Reaffirmed | Ni-Cr—Mo Alloy (UNS N06022) Welded Construction to 800°F, Section Ill, Division 1.

N-625—-1 [S12] Reaffirmed | Ni-Cr—Mo Alloy (UNS N06059) Welded Construction to 800°F, Section Ill, Division 1.

N—-632 [S7] .ccooveeerreeennen. Reaffirmed | Use of ASTM A572, Grades 50 and 65 for Structural Attachments to Class CC Containment Liners,
Section lll, Division 1.

N-635-1 [S8/9] ......cecu.n. Revised .... | Use of 22Cr-5Ni—-3Mo—N (Alloy UNS S31803) Forgings, Plate, Bar, Welded and Seamless Pipe, and/
or Tube, Fittings, and Fusion Welded Pipe With Addition of Filler Metal, Classes 2 and 3, Section I,
Division 1.

N—642 [S7] .cccovveiirieen. Reaffirmed | Alternative Rules for Progressive Liquid Penetrant Examination of Groove Welds in P-No. 8 Materials
3/16 in. (5mm) Thick and Less Made by Autogenous Machine or Automatic Welding, Section Ill, Di-
vision 1.

N—-644—-1 [S8/9] .....ccec..... Revised .... | Weld Procedure Qualification for Procedures Exempt From PWHT in Classes 1, 2, and 3 Construction,
Section lll, Division 1.

N-646 [S10/12] ............... Reaffirmed | Alternative Stress Intensification Factors in Circumferential Fillet Welded or Socket Welded Joints for
Class 2 or 3 Piping, Section Ill, Division 1.

N-650 [S12] ...cccvvrienne Reaffirmed | Use of SA-537, Class 2 Plate Material in Non-pressure Boundary Application Service 700°F to 850°F,
Class 1 or CS, Section Ill, Division 1.

N-692 [S10] ...cccvvvveeenenn. New ......... Use of Standard Welding Procedures, Section I, Divisions 1 and 2.

N-698 [S11] ...ccccevrie New ......... Design Stress Intensities and Yield Strength for UNS N06690 With a Minimum Specified Yield Strength
of 35 ksi (240Mpa), Class 1 Components, Section Ill, Division 1.

N=703 [S1] oo New ......... Use of Strain Hardened Austenitic Material at Lower Design Stress Values for Class 1 Valves, Section
lIl, Division 1.

N=710 [S1] oo New ......... Use of Zirconium Alloy UNS R60702, Bars, Forgings, Plate, Seamless and Welded Fittings, Seamless

and Welded Tubing, and Seamless and Welded Pipe, for Class 3 Construction, Section lll, Division
1.

4.3 Section XI Code Cases.

CoDE CASE
Number Type Title

N=-307-3 [S1] .cererrieennn Reaffirmed | Revised Ultrasonic Examination Volume for Class 1 Bolting, Table IWB-2500-1, Examination Category
B—G—1, When the Examinations Are Conducted from the End of the Bolt or Stud or from the Center-
Drilled Hole, Section XI, Division 1.

N-334 [S8/9] ...cccvvreeennn. Reaffirmed | Examination Requirements for Integrally Welded or Forged Attachments to Class 2 Piping at Contain-
ment Penetrations, Section XI, Division 1.

N—416-3 [S1] ..coovivrrenen. Reaffirmed | Alternative Pressure Test Requirement for Welded Repairs or Installation of Replacement ltems by
Welding, Class 1, 2, and 3, Section XI, Division 1.

N-432-1 [S1] .o Reaffirmed | Repair Welding Using Automatic or Machine Gas Tungsten-Arc Welding (GTAW) Temper Bead Tech-
nique, Section XI, Division 1.

N—-460 [S8/9] ....ccccvveeneeen. Reaffirmed | Alternative Examination Coverage for Class 1 and Class 2 Welds, Section XI, Division 1.

N—-491-2 [S8/9] ......cc...... Reaffirmed | Rules for Examination of Class 1, 2, 3, and MC Component Supports of Light-Water Cooled Power
Plants, Section XI, Division 1.

N-508-3 [S11] ...coveenneen. Revised .... | Rotation of Serviced Snubbers and Pressure Relief Valves for the Purpose of Testing, Section Xl, Divi-
sion 1.

N-513-2 [S1] ..cceoiirienen. Revised .... | Evaluation Criteria for Temporary Acceptance of Flaws in Moderate Energy Class 2 or 3 Piping, Sec-
tion XI, Division 1.

N-534 [S8/9] ....ccccvvvenennn. Reaffirmed | Alternative Requirements for Pneumatic Pressure Testing, Section XI, Division 1.

N-537 [S1] e Reaffirmed | Location of Ultrasonic Depth-Sizing Flaws, Section XI, Division 1.

N-545 [S1] .ccooveerieeeeen. Reaffirmed | Alternative Requirements for Conduct of Performance Demonstration Detection Test of Reactor Ves-
sel, Section XI, Division 1.

N-553-1 [S1] oo Reaffirmed | Inservice Eddy Current Surface Examination of Pressure Retaining Pipe Welds and Nozzle-to-Safe
End Welds, Section XI, Division 1.

N-566-2 [S1] Reaffirmed | Corrective Action for Leakage Identified at Bolted Connections, Section Xl, Division 1.

N-573 [S8/9] Reaffirmed | Transfer of Procedure Qualification Records Between Owners, Section XI, Division 1.

N-586-1 [S1] Revised .... | Alternative Additional Examination Requirements for Classes 1, 2, and 3 Piping, Components, and
Supports, Section XI, Division 1.

N—600 [S1] .eocoeeeiiirieenen. Reaffirmed | Transfer of Welder, Welding Operator, Brazer, and Brazing Operator Qualifications Between Owners,
Section XI, Division 1.

N-609 [S1] oo Reaffirmed | Alternative Requirements to Stress-Based Selection Criteria for Category B—J Welds, Section XI, Divi-
sion 1.

N-641 [S7] .o Reaffirmed | Alternative Pressure-Temperature Relationship and Low Temperature Overpressure Protection System

Requirements, Section XI, Division 1.
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Number Type Title

N-643-2 [S1] ..cccovvrienee. Revised .... | Fatigue Crack Growth Rate Curves for Ferritic Steels in PWR Water Environment, Section Xl, Division
1.

N—649 [S1] .ccooeeiiieeen. Reaffirmed | Alternative Requirements for IWE-5240 Visual Examination, Section Xl, Division 1.

N—=651 [S1] .o, Reaffirmed | Ferritic and Dissimilar Metal Welding Using SMAW Temper Bead Technique Without Removing the
Weld Bead Crown for the First Layer, Section XI, Division 1.

N-652—-1 [S12] ....cccuenneee. Revised .... | Alternative Requirements to Categorize B-G-1, B-G-2, and C-D Bolting Examination Methods and
Selection Criteria, Section XI, Division 1.

N—665 [S8/9] ....cccevrvveennn. New ......... Alternative Requirements for Beam Angle Measurements Using Refracted Longitudinal Wave Search
Units, Section XI, Division 1.

N—683 [S8/9] ...ccecvvreeenne. New ......... Method for Determining Maximum Allowable False Calls When Performing Single-Sided Access Per-
formance Demonstration in Accordance With, Appendix VIIl, Supplements 4 and 6, Section XI, Divi-
sion 1.

N-685 [S8/9] ... New ......... Lighting Requirements for Surface Examination, Section Xl, Division 1.

N-686 [S8/9] ... New ......... Alternative Requirements for Visual Examinations, VT-1, VT-2, and VT-3, Section XI, Division 1.

N—695 [S10] ...cccvvrrennn New ......... Qualification Requirements for Dissimilar Metal Piping Welds, Section XI, Division 1 (Note: N-695 was
approved in Revision 14 to Regulatory Guide 1.147).

N—696 [S10] ....cccvvrvenen. New ......... Qualification Requirements for Appendix VIII Piping Examinations Conducted From the Inside Surface,
Section XI, Division 1.

N-697 [S11] ..o New ......... Pressurized Water Reactor (PWR) Examination and Alternative Examination Requirements for Pres-
sure Retaining Welds in Control Rod Drive and Instrument Nozzle Housings, Section XI, Division 1.

N=700 [S11] .ccveiiieee. New ......... Alternative Rules for Selection of Classes 1, 2, and 3 Vessel Welded Attachments for Examination,
Section XI, Division 1.

4.4 Conditionally Acceptable Code
Cases: The Code Cases listed below are
acceptable to the NRC subject to the
limitations and modifications listed.
Notations have been made to indicate
the conditions duplicated from previous
versions of the regulatory guides.

4.5 Section III.

¢ Code Case N-62-7 [S7].

Type: Reaffirmed.

Title: Internal and External Valve
Items, Section III, Division 1, Classes 1,
2, and 3.

Code Case N-62—-7 was conditionally
approved in Revisions 32 and 33 to RG
1.84. This Code Case was reaffirmed by
the ASME. No changes have been made
to the conditions in proposed Revision
34 to the guide.

¢ Code Case N-71-18 [S8/9].

Type: Reaffirmed.

Title: Additional Materials for
Subsection NF, Class 1, 2, 3, and MC
Component Supports Fabricated by
Welding, Section III, Division 1.

Code Case N-71-18 was conditionally
approved in Revision 33 to RG 1.84.
This Code Case was reaffirmed by the
ASME. No changes have been made to
the conditions in proposed Revision 34
to the guide.

e Code Case N-155-2 [S7].

Type: Reaffirmed.

Title: Fiberglass Reinforced
Thermosetting Resin Pipe, Section III,
Division 1.

Code Case N-155-2 was conditionally
approved in Revisions 32 and 33 to RG
1.84. This Code Case was reaffirmed by
the ASME. No changes have been made
to the conditions in proposed Revision
34 to the guide.

e Code Case N-249-14 [S10/12].

Type: Reaffirmed.

Title: Additional Materials for
Subsection NF, Class 1, 2, 3, and MC
Component Supports Fabricated
Without Welding, Section III, Division

1.

Code Case N-249-14 was
conditionally approved in Revision 33
to RG 1.84. This Code Case was
reaffirmed by the ASME. No changes
have been made to the conditions in
proposed Revision 34 to the guide.

4.6 Section XI.

e Code Case N-504-2 [S8/9].

Type: Reaffirmed.

Title: Alternative Rules for Repair of
Class 1, 2, and 3 Austenitic Stainless
Steel Piping, Section XI, Division 1.

Section XI, Nonmandatory Appendix
Q, “Weld Overlay Repair of Class 1, 2,
and 3 Austenitic Stainless Steel Piping
Weldments,” addresses the repair of
Class 1, 2, and 3 austenitic stainless
steel pipe weldments that have
experienced stress corrosion cracking
through the deposition of weld overlay
reinforcements on the outside of the
pipe, and provides examination
requirements for such overlays.
Comments provided by NRC staff
representatives to the ASME Code were
incorporated into Nonmandatory
Appendix Q, and the NRC committee
representatives ultimately approved this
appendix. Code Case N-504 has a
similar scope to that of nonmandatory
Appendix Q, i.e., reducing a flaw to an
acceptable size by increasing the pipe
wall thickness through the deposition of
a weld overlay on the outside of the
pipe. Nonmandatory Appendix Q
specifies the NDE methods and
acceptance criteria to be used when

making such weld overlays.
Additionally, requirements have been
specified for the extent and frequency of
ISI, and for sample expansion. These
requirements have been adopted in
Code Case —504—3 (to be considered in
the next RG revision). Thus, the same
requirements should be used for the use
of Code Case N-504-2. Thus, Code Case
N-504-2 has been conditioned to
require that the provisions in the
nonmandatory appendix also be met.
The appendix is available on the ASME
Web site at http://cstools.asme.org/
csconnect/ CommitteePages.
cfm?Committee=010000000.

e Code Case N-517-1 [S1].

Type: Reaffirmed.

Title: Quality Assurance Program
Requirements for Owners, Section XI,
Division 1.

Code Case N-517-1 was conditionally
approved in Revisions 13 and 14 to RG
1.147. This Code Case was reaffirmed by
the ASME. No changes to the conditions
have been made in proposed Revision
15 to the guide.

e Code Case N-532-3 [S12].

Type: Revised.

Title: Alternative Requirements to
Repair and Replacement Documentation
Requirements and Inservice Summary
Report Preparation and Submission as
Required by IWA-4000 and IWA-6000,
Section XI, Division 1.

Code Case N-532—1 was conditionally
approved in Revisions 13 and 14 of
Regulatory Guide 1.147. Revision 2 of
the Code Case was not approved for use,
however, because of a publishing error
and the need for a clarification. Revision
3 of the Code Case corrects the error.
The publishing error was that the Code
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Case referenced new ASME Code
Paragraph IWA-6350 which was not yet
in print when the Code Case was
published. The clarification reconciled
Footnote 1 and Table 4 of the Code Case
regarding the applicable edition and
addenda. The revisions are acceptable to
the NRC staff.

The NRC’s concern with N-532—-1
regarding the timeliness of submittal of
inspection findings to the regulatory
authority is applicable to subsequent
revisions of the Code Case and is being
considered by the ASME. The ASME
Code requires that inspection findings
be submitted to the regulatory authority
within 90 calendar days of the
completion of each refueling outage.
The Code Case relaxes this requirement,
potentially up to 3 years. The Code Case
time frame for submittal should be the
same as that for the ASME Code,
especially since the burden associated
with generating the report would be
much less under the Code Case. The
NRC supports the reduction in report
size but cannot support the time frame
relaxation. Thus, the condition for N—
532—1 in Revisions 13 and 14 of the
guide is retained for N-532-3 in
proposed Revision 15.

e Code Case N-554-3 [S8/9].

Type: Revised.

Title: Alternative Requirements for
Reconciliation of Replacement Items
and Addition of New Systems, Section
XI, Division 1.

Code Case N-554—-2 was conditionally
approved in Revisions 13 and 14 to RG
1.147. The NRC staff was concerned that
the Code Case would permit licensees to
purchase material for use in safety-
related applications that did not meet
the requirements of Appendix B to 10
CFR part 50. The NRC staff had similar
concerns with the provisions of Section
X1, Paragraph IWA—4200. The ASME
made changes to IWA—4200 that the
NRC staff initially determined to be
acceptable. The ASME then modified
Code Case N-554-2 (resulting in
Revision 3) to make it consistent with
IWA—4200 in the belief that this would
satisfy the NRC’s concerns. During the
NRC staff review of the revised Code
Case (N-554—3) relative to the NRC’s
previous concerns, questions were
raised whether the new language of
IWA-4200 and hence N-554-3,
adequately addressed the NRC’s
concerns. The NRC staff and the
cognizant ASME committees are
actively engaged to resolve the
questions. Thus for this revision to the
guide, N-554-3 is approved subject to
the same condition as that for N-554—

2.
e Code Case N-583 [S8/9].
Type: Reaffirmed.

Title: Annual Training Alternative,
Section XI, Division 1.

Code Case N-583 was conditionally
approved in Revisions 13 and 14 to RG
1.147. This Code Case was reaffirmed by
the ASME. No changes to the conditions
have been made in proposed Revision
15 to the guide.

e Code Case N-593 [S8/9].

Type: Reaffirmed.

Title: Alternative Examination
Requirements for Steam Generator
Nozzle to Vessel Welds, Section XI,
Division 1.

Code Case N-593 was conditionally
approved in Revisions 13 and 14 to RG
1.147. This Code Case was reaffirmed by
the ASME. No changes to the conditions
have been made in proposed Revision
15 to the guide.

e Code Case N-597-2 [S11].

Type: Revised.

Title: Requirements for Analytical
Evaluation of Pipe Wall Thinning,
Section XI, Division 1.

Code Case N-597—1 was conditionally
approved in Revision 13 to RG 1.147.
Users of the Code Case discovered
several errors in the formulas. It was
determined that the errors resulted from
formatting/publishing difficulties.
Revision 2 to the Code Case corrects
these publishing errors, but the
cognizant ASME working group is still
considering the NRC’s concerns that
resulted in the conditional acceptance
of N-597-1.

These concerns are: (1) The Electric
Power Research Institute (EPRI)
developed Report 202L-R2, April 1999,
“Recommendations for an Effective
Flow Accelerated Corrosion Program,”
for developing the inspection
requirements, the method of predicting
the rate of wall thickness loss, and the
value of the predicted remaining wall
thickness. The Code Case which should
contain such guidance/requirements
does not; (2) the Code Case is not clear
relative to the allowable minimum wall
thickness; (3) the Code Case lacks
adequate evaluation criteria for Class 1
piping that does not meet the ASME
Code; and (4) the Code Case lacks
adequate criteria addressing the rate of
wall thickness loss to be used to
determine a suitable inspection
frequency when immediate repair or
replacement is not required so that
repair or replacement occurs prior to
reaching allowable minimum wall
thickness, tmin.

The cognizant ASME working group
is still considering these concerns.
Hence, no changes have been made to
the particular Code Case provisions in
question in Code Case N-597-2. Thus,
the conditions will be retained in
proposed Revision 15.

¢ Code Case N-638-1 [S8/9].

Type: Revised.

Title: Similar and Dissimilar Metal
Welding Using Ambient Temperature
Machine GTAW Temper Bead
Technique, Section XI, Division 1.

e Code Case N-647 [S11].

Type: Reaffirmed.

Title: Alternative to Augmented
Examination Requirements of IWE—
2500, Section XI, Division 1.

Code Case N-647 was conditionally
approved in Revisions 13 and 14 to RG
1.147. This Code Case was reaffirmed by
the ASME. No changes to the conditions
have been made in proposed Revision
15 to the guide.

e Code Case N-648-1 [S1].

Type: Reaffirmed.

Title: Alternative Requirements for
Inner Radius Examination of Class 1
Reactor Vessel Nozzles, Section XI
Division 1.

¢ Code Case N-659 [S7].

Type: New.

Title: Use of Ultrasonic Examination
in Lieu of Radiography for Weld
Examination, Section III, Division 1.

The Code Case requires
demonstration of the ultrasonic
examination procedure on a
qualification block or specimen. For
piping, if material of the same product
form and specification is not available,
the Code Case permits the use of a
calibration block of similar chemical
analysis, tensile properties, and
metallurgical structure. Additional
guidance is not provided, however, to
fully define “similar chemical analysis.”
This raises a concern that the calibration
block material may not be truly
representative of the material to be
ultrasonically examined; the calibration
block material could be easier to
examine. Hence, two conditions would
be added to ensure that the calibration
block material is within the range of
chemical composition of the component
and has similar insonification and
examination characteristics to the
component to be examined. These
conditions are being added to ensure
that the procedure qualification is
adequately demonstrated.

¢ Code Case N-694-1 [S1].

Type: Revised.

Title: Evaluation Procedure and
Acceptance Criteria for PWR Reactor
Vessel Upper Head Penetration, Section
XI, Division 1.

Code Case N-694—1 provides
acceptance criteria and fracture
evaluation methods (crack-growth rate
calculations) to disposition flaws in
PWR reactor pressure vessel Alloy 600
control rod drive mechanism (CRDM)
nozzles and bottom mounted
instrumentation penetrations (BMIs).
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Because of the safety significance of
cracking in these penetrations, the NRC
had an independent review of the Code
Case performed. The review, which was
performed by Engineering Mechanics
Corporation of Columbus (Emc?), and
documented in its report dated April 30,
2004, “Predicting Axial Crack Growth in
Control Rod Drive Mechanism Tubes,”
[ML060060548], determined that the
crack-growth rates calculations
specified in the Code Case were not
conservative enough and underpredict
crack growth. The report states that,
“Credible crack-growth predictions rely
highly on an accurate determination of
the crack-driving force.” To develop the
data needed for its review of the Code

Case, Emc? performed parametric finite
element studies on axial cracks in
CRDM J-groove weld residual stress
fields and determined that under certain
applications, published K-solutions,
used in Code Case N-694-1, would
under predict crack growth, so much so,
that cracks could grow through-wall
prior to the performance of the next
inspection.

The cognizant ASME working group
is currently reviewing the report. On the
basis of the report, the NRC proposes to
condition Code Case N-694—1 to require
more accurate crack-growth rate
calculations to ensure that the frequency
of examination is appropriate for these
penetrations.

Availability of Documents

The NRC is making the documents
identified below available to interested
persons through one or more of the
following means:

The NRC Public Document Room
(PDR) is located at 11555 Rockville Pike,
Public File Area O—1 F21, Rockville,
Maryland.

The NRC’s interactive rulemaking
Web site is located at http://
ruleforum.lInl.gov. Selected documents
may be viewed and downloaded
electronically via this Web site.

The NRC’s Public Electronic Reading
Room is located at http://www.nrc.gov/
reading-rm.html.

Document PDR | Web e-Reading room
Proposed Regulatory Guide 1.84, Rev. 34 (DG—1133) .....coiiiiiiiiiiiiiieiiesieese ettt X X ML061210377
Proposed Regulatory Guide 1.147, ReV. 15 (DG—1134) ...ccoociiiiiiiiineeiese et X X ML061210404

* * * * *

Dated at Rockville, Maryland, this 30th day
of June, 2006.

For the U.S. Nuclear Regulatory
Commission.

Brian W. Sheron,

Director, Office of Nuclear Regulatory
Research.

[FR Doc. E6-18024 Filed 10—26-06; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006—25922; Airspace
Docket No. 06—-AWP-17]

RIN 2120-AA66
Proposed Establishment of Class E
Airspace; Santa Cruz, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify the Class E airspace area at
Santa Cruz, CA. The establishment of a
Special COPTER Area Navigation
(RNAV) Global Positioning System
(GPS) 040 Point In Space Standard
Instrument Approach Procedure (SIAP)
and a Special COPTER RNAV (GPS) 227
Departure Procedure serving Dominic
Hospital Heliport has made this
proposal necessary. Additional
controlled airspace extending upward
from 700 feet or more above the surface
of the earth is needed to contain
helicopters executing the Special

COPTER RNAYV (GPS) 040 Point In
Space SIAP and Special COPTER RNAV
(GPS) 227 Departure Procedure to
Dominican Hospital Heliport. The
intended effect of this proposal is to
provide adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Dominican Hospital Heliport, Santa
Cruz, CA.

DATES: Comments must be received on
or before December 11, 2006.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2006-25922/
Airspace Docket No. 06—AWP-17 at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
dispositions in person in the Docket
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the Office of the Regional Western
Terminal Operations, Federal Aviation
Administration, at 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone number (310) 725-6502.

FOR FURTHER INFORMATION CONTACT:
Francie Hope, Western Terminal Service
Area, Federal Aviation Administration,
15000 Aviation Boulevard, Lawndale,

California 90261; telephone (310) 725—
6502.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with the
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006-25922/Airspace
Docket No. 06—AWP-17.”” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
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Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both document numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the applicant procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 by
establishing the Class E airspace area at
Santa Cruz, CA. The establishment of a
Special COPTER Area Navigation
(RNAV) Global Positioning System
(GPS) 040 Point In Space Standard
Instrument Approach Procedure (SIAP)
and a Special COPTER RNAV (GPS) 227
Departure Procedure serving Dominican
Hospital Heliport has made this
proposal necessary. Additional
controlled airspace extending upward
from 700 feet above the surface is
needed to contain helicopters executing
Special COPTER Area Navigation
(RNAV) Global Positioning System
(GPS) 040 Point In Space Standard
Instrument Approach Procedure (SIAP)
and a Special COPTER RNAV (GPS) 227
Departure Procedure serving Dominican
Hospital Heliport. The intended effect of
this proposal is to provide adequate
controlled airspace for helicopters
executing Special COPTER Area
Navigation (RNAV) Global Positioning
System (GPS) 040 Point In Space
Standard Instrument Approach
Procedure (SIAP) and a Special COPTER
RNAYV (GPS) 227 Departure Procedure
serving Dominican Hospital Heliport,
Santa Cruz, CA. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9P dated
September 1, 2006, and effective
September 15, 2006, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Proposed Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREA; ROUTES;
AND REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9P, Airspace
Designations and Reporting Points,
dated September 1, 2006, and effective,
September 15, 2006, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA 35 Santa Cruz, CA [New]

Dominican Hospital Heliport Point in Space
Coordinates
(Lat. 36°58’26” N, long. 121°59'38” W)
That airspace extending upward from 700
feet above the surface and within a 6.5-mile
radius of the Point in Space serving the
Dominican Hospital Heliport.
* * * * *

Issued in Los Angeles, California, on
October 5, 2006.

Leonard A. Mobley,

Acting Area Director, Western Terminal
Operations.

[FR Doc. 06—-8891 Filed 10-26-06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD13-06-048]

RIN 1625-AA09

Drawbridge Operation Regulations;

Youngs Bay and Lewis and Clark
River, Astoria, OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the operating regulations for the
New Youngs Bay, Old Youngs Bay, and
the Lewis and Clark River Drawbridges
near Astoria, Oregon. This change is
requested by the Oregon Department of
Transportation (ODOT), owner of the
bridges, due to reduced demand for
draw openings.

DATES: Comments and related material
must reach the Coast Guard on or before
November 27, 2006.

ADDRESSES: You may mail comments
and related material to Commander
(dpw), 13th Coast Guard District, 915
Second Avenue, Seattle, WA 98174—
1067 where the public docket for this
rulemaking is maintained. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the Aids to Navigation and
Waterways Management Branch
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Austin Pratt, Chief Bridge Section,
(206)220-7282.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD13-06-048],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.
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Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Aids to
Navigation and Waterways Management
Branch at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The vertical lift of the New Youngs
Bay Bridge, mile 0.7, when closed,
provides 39.4 feet of vertical clearance
above mean high water and 74.4 feet
when open. The Old Youngs Bay
bascule span, mile 2.4, provides 20 feet
when closed and unlimited vertical
clearance when open. The Lewis and
Clark River Bridge, mile 1.0, provides 25
feet of clearance when closed and
unlimited when open. The operating
regulations currently in effect for these
drawbridges at 33 Code of Federal
Regulations 117.899 provide that the
spans shall open for the passage of
vessels from 6 a.m. to 6 p.m. Monday
through Friday, and 8 a.m. to 4 p.m.
Saturday and Sunday, if notice is given
at least one half-hour in advance. At all
other times, at least four hours advance
notice must be given. The proposed rule
would enable the bridge owner to
reduce the shifts for staffing the
drawbridges.

Discussion of Proposed Rule

The proposed rule would change the
period on Monday through Friday
during which notice must be given at
least one half-hour in advance to 7 a.m.
to 5 p.m. The requirement for at least
one-half hour advance notice from 8
a.m. to 4 p.m. on Saturdays and
Sundays would not be changed.
Additionally, on all Federal holidays
except Columbus Day, notice will be
required at least two hours in advance.
At all other times, notice will be
required at least two hours in advance,
instead of the currently required four
hours advance notice.

Most of the vessels which require
openings of the New Youngs Bay Bridge
and the Lewis and Clark River Bridge
are clients of Astoria Marine
Construction, a company which repairs
vessels. Generally, the arrival and
departure of these vessels has not been
hindered by the requirement to provide
notice for openings.

The proposed rule would effectively
reduce the half-hour notice period on
Monday through Friday by two hours.
Only a small percentage of the total
openings of the three drawbridges

occurred during these periods (Monday
through Friday 6—7 a.m. and 5-6 p.m.).
Less than 10 percent of the total number
of openings by these three bridges
occurred during those hours. Records
from 2002 through 2005 showed that
openings during those hours varied
from a low of 6 percent of total opening
to a high of 9 percent. The annual total
number of openings at these particular
hours ranged from 64 in 2002 to 47 in
2005. Openings on Federal holidays
comprised only 1 to 2 percent of the
total annual openings from 2002 to
2005.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security.We
expect the economic impact of this
proposed rule to be so minimal that a
full Regulatory Evaluation is
unnecessary. The single commercial
boat yard, which is the destination for
most vessels that pass through the
bridges, has indicated that they can
tolerate the proposed changes.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. We expect few vessel operators
will be inconvenienced by the proposed
operating schedule as it quite similar to
operating regulations that have been in
effect without complaint for several
years.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it

qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Austin Pratt,
Chief, Bridge Section, at (206) 220—
7282.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.)

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.
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Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, we
believe this proposed rule should be
categorically excluded, under figure 2—
1, paragraph (32)(e) of the Instruction,
from further environmental
documentation. Under figure 2-1,
paragraph 32(e) of the Instruction, an
“Environmental Analysis Checklist”
and a “Categorical Exclusion
Determination” are not required for this
rule. However, comments on this
section will be considered before the
final rule.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-
1(g); Department of Homeland Security
Delegation No. 0170.1; section 117.255 also
issued under the authority of Pub. L. 102—
587, 106 Stat. 5039.

2. Revise §177.899 to read as follows:

§117.899 Youngs Bay and Lewis and
Clark River.

(a) The draw of the US101 (New
Youngs Bay) highway bridge, mile 0.7
across Youngs Bay at Smith Point shall
open on signal for the passage of vessels
if notice is given at least one half-hour
in advance to the drawtender at the
Lewis and Clark River Bridge by marine
radio, telephone, or other suitable
means from 7 a.m. to 5 p.m. Monday
through Friday and from 8 a.m. to 4
p-m. on Saturday and Sunday. At all
other times, including all federal
holidays except Columbus Day, notice is
required by telephone at least two hours
in advance. The opening signal shall be
two prolonged blasts followed by one
short blast.

(b) The draw of the Oregon State (Old
Youngs Bay) highway bridge, mile 2.4,
across Youngs Bay at the foot of Fifth
Street, shall open on signal for the

passage of vessels if notice is given at
least one half-hour in advance to the
drawtender at the Lewis and Clark River
Bridge by marine radio, telephone, or
other suitable means from 7 a.m. to 5
p-m. Monday through Friday and from

8 a.m. to 4 p.m. Saturday and Sunday.
At all other times, including all federal
holidays except Columbus Day, notice is
required by telephone at least two hours
in advance. The opening signal is two
prolonged blasts followed by one short
blast.

(c) The draw of the Oregon State
(Lewis and Clark River) highway bridge,
mile 1.0, across the Lewis and Clark
River, shall open on signal for the
passage of vessels if notice is given at
least one half-hour in advance by
marine radio, telephone, or other
suitable means from 7 a.m. to 5 p.m.
Monday through Friday and from 8 a.m.
to 4 p.m. on Saturday and Sunday. At
all other times, including all federal
holidays except Columbus Day, notice is
required by telephone at least two hours
in advance. The opening signal is one
prolonged blast followed by four short
blasts.

Dated: October 13, 2006.
R.R. Houck,

Rear Admiral, U.S. Coast Guard, District
Commander, Thirteenth Coast Guard District.

[FR Doc. E6-17971 Filed 10—26-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 483

[CMS-3191-P]
RIN 0938-AN79

Medicare and Medicaid Programs; Fire
Safety Requirements for Long Term
Care Facilities, Automatic Sprinkler
Systems

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
require all long term care facilities to be
equipped with sprinkler systems. This
proposed rule especially requests public
comments on the duration of a phase-in
period to allow long term care facilities
to install such systems.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on December 26, 2006.
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ADDRESSES: In commenting, please refer
to file code CMS-3191-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (fax)
transmission.

You may submit comments in one of
four ways (no duplicates, please):

1. You may submit electronic
comments on specific issues in this
regulation to http://www.cms.hhs.gov/
eRulemaking. Click on the link “Submit
electronic comments on CMS
regulations with an open comment
period.” (Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word.)

2. By regular mail. You may mail
written comments (one original and two
copies) to the following address ONLY:
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS-3191—
P, P.O. Box 8012, Baltimore, MD 21244—
8012.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments (one
original and two copies) to the following
address only:

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS-3191—-
P, Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 1244-1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period to one of the following
addresses. If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
9994 in advance to schedule your
arrival with one of our staff members.
Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201; or 7500
Security Boulevard, Baltimore, MD
21244-1850.

(Because access to the interior of the
HHH Building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock
is available for persons wishing to retain
a proof of filing by stamping in and
retaining an extra copy of the comments
being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Submission of comments on
paperwork requirements. You may
submit comments on this document’s

paperwork requirements by mailing
your comments to the addresses
provided at the end of the “Collection
of Information Requirements” section in
this document.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Danielle Shearer, (410) 786—-6617; James
Merrill, (410) 786—-6998; Jeannie Miller,
(410) 786-3164; or Rachael Weinstein,
(410) 786-6775.

SUPPLEMENTARY INFORMATION:

Submitting Comments: We welcome
comments from the public on all issues
set forth in this rule to assist us in fully
considering issues and developing
policies. You can assist us by
referencing the file code CMS-3191-P
and the specific “issue identifier” that
precedes the section on which you
choose to comment.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://www.cms.hhs.gov/
eRulemaking. Click on the link
“Electronic Comments on CMS
Regulations” on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

I. Background

[If you choose to comment on issues
in this section, please indicate the
caption “Background” at the beginning
of your comment.]

The Life Safety Code (LSC), published
by the National Fire Protection
Association (NFPA), a private, nonprofit
organization dedicated to reducing loss
of life due to fire, is a compilation of fire
safety requirements. The LSC contains
fire safety requirements for both new
and existing buildings. It is updated
through a consensus process and
generally published every 3 years.
Sections 1819(d)(2) and 1919(d)(2) of
the Social Security Act (the Act) require

that long term care facilities
participating in the Medicare and
Medicaid programs meet the provisions
of the edition of the LSC that is adopted
by the Secretary.

Beginning with the adoption of the
1967 edition of the LSC in 1971,
Medicare and Medicaid regulations
have historically incorporated the LSC
requirements by reference for all long
term care facilities as well as other
providers, while providing the
opportunity for a Secretarial waiver of a
requirement under certain
circumstances. The statutory basis for
incorporating NFPA’s LSC for our other
providers is under the Secretary’s
general rulemaking authority at sections
1102 and 1871 of the Act, and under
provider-specific provisions of title
XVIII that permit us to issue regulations
to protect the health and safety of
participants in Medicare and Medicaid.
We adopted the LSC to ensure that
patients and residents are consistently
protected from fire, regardless of the
location in which they receive care.
Since adopting and enforcing the 1967
and subsequent editions of the LSC,
there has been a significant decline in
the number of multiple death fires,
indicating that the LSC has been
effective in improving fire safety in
health care facilities.

On October 26, 2001, we published a
proposed rule (66 FR 54179), and on
January 10, 2003, we published a final
rule in the Federal Register, entitled
“Fire Safety Requirements for Certain
Health Care Facilities” (68 FR 1374). In
that final rule, we adopted the 2000
edition of the LSC provisions as the
standard governing Medicare and
Medicaid health care facilities,
including long term care facilities. The
final rule required all existing long term
care facilities to comply with the 2000
edition of the LSC.

The 2000 edition of the LSC required
all newly constructed buildings
containing health care facilities to have
an automatic sprinkler system installed
throughout the building. However, like
all previous editions, the LSC did not
require existing buildings to install
automatic sprinkler systems throughout
if they met certain construction
standards, ranging from the size of the
buildings to the types of material used
in their construction.

In accordance with the 2000 edition
of the LSC, an existing building that
meets the above-mentioned construction
standards must install sprinklers if it
undergoes a major renovation. However,
in such cases, it is only required to
install sprinklers in the renovated
section(s). Therefore, a building may
only be sprinklered on one floor or one
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wing. We did not receive any timely
public comments in response to the
October 2001 proposed rule that
addressed the issue of installing
automatic sprinkler systems in
buildings not undergoing major
renovations. That is to say, no public
comments supported, questioned or
challenged our proposal to incorporate
this LSC provision by reference.

[If you choose to comment on issues
in this section, please include the
caption “GAO Report” at the beginning
of your comments.]

A recent Government Accountability
Office (GAQ) report entitled “Nursing
Home Fire Safety: Recent Fires
Highlight Weaknesses in Federal
Standards and Oversight” (GAO-04—
660, July 16, 2004, http://www.gao.gov/
new.items/d04660.pdf) examined two
long term care facility fires (Hartford
and Nashville) in 2003 that resulted in
31 total resident deaths. The report
examined Federal fire safety standards
and enforcement procedures, as well as
results from the fire investigations of
these two incidents. The report
recommended that fire safety standards
for unsprinklered facilities be
strengthened and cited sprinklers as the
single most effective fire protection
feature for long term care facilities.

In response to a recommendation
made in the GAO report, on March 25,
2005, we published an interim final rule
with comment period in the Federal
Register entitled, “Fire Safety
Requirements for Certain Health Care
Facilities; Amendment” (70 FR 15229).
This interim final rule added paragraph
(a)(7) to § 483.70, to require long term
care facilities, at minimum, to install
battery-operated smoke detectors in
resident sleeping rooms and public
areas, unless they have a hard-wired
smoke detector system in resident
rooms and public areas or a sprinkler
system installed throughout the facility.
Numerous public comments regarding
this regulation indicated that the proper
term for the fire safety device we
described is “smoke alarms” rather than
“smoke detectors.” Therefore, we will
refer to these fire safety devices as
‘“smoke alarms.” The final rule “Fire
Safety Requirements for Certain Health
Care Facilities; Amendment” also will
reflect this terminology change.

Paragraph (a)(7) would be rendered
moot by this proposed rule because all
facilities would be required to have
sprinklers throughout their buildings
and would thus fall under one of the
two exceptions noted above. For this
reason, we are proposing to add a sunset
provision to paragraph (a)(7). The sunset
date for proposed paragraph (a)(7)(iv) in
§483.70 would correspond to the phase-

in date of the sprinkler requirement. For
example, if all facilities were required to
have sprinklers installed throughout
their buildings by March 25, 2016, then
the sunset date of the smoke alarms
requirement in paragraph (a)(7)(iv)
would be March 25, 2016. We believe
this would reduce burden and
confusion for long term care providers.

[If you choose to comment on issues
in this section, please include the
caption “Current Fire Safety Status” at
the beginning of your comments.]

Structural fires in long term care
facilities are relatively common events.
From 1994 to 1999, an average of 2,300
long term care facilities reported a
structural fire each year (2004 GAO
Report). Although there were
approximately 2,300 fires in long term
care facilities per year, those fires only
resulted in an average of 5 fatalities
nationwide per year (2004 GAO Report).
The likelihood of a fatality occurring
due to a long term care facility fire was
quite low.

The likelihood of a high number of
fatalities occurring due to a long term
care facility fire was even lower. From
1990 to 2002, there were no major long
term care facility fires that resulted in a
high number of fatalities. The long term
care facility fires that did occur during
this time period either did not result in
fatalities or resulted in one or two
fatalities. For 12 years, there simply
were no major fires in long term care
facilities that could begin to compare to
the loss of life caused by the Hartford
and Nashville fires.

We believe that the low number of
fire-related fatalities each year is
attributable to the increasing use of
automatic sprinkler systems in long
term care facilities as a fire protection
method. State and local jurisdictions
often adopt new editions of the LSC
when they are published. Therefore, a
building constructed in 1991 likely met
the requirements of the 1991 edition of
the LSC. Beginning with the 1991
edition of the LSC, all newly built
facilities were required to have
automatic sprinkler systems. In
addition, beginning with the 1991
edition of the LSC, all facilities
undergoing major renovations were also
required by the LSC to install automatic
sprinkler systems at least in those
renovated areas. Therefore, as new
facilities have replaced old facilities,
and as facilities have been renovated,
the number of residents protected by
automatic sprinkler systems has
increased. The increase in the number
of automatic sprinkler systems and the
number of residents residing in
sprinklered buildings significantly has

decreased the likelihood of a fatality
occurring due to fire.

According to NFPA data cited in the
2004 GAO report, there is an 82 percent
reduction in the chance of death
occurring in a sprinklered building
when compared to the chance of death
occurring in an unsprinklered building.
In addition, we note that there has never
been a multiple death fire in a long term
care facility that had an automatic
sprinkler system installed throughout
the facility.

Automatic sprinkler systems are
effective in reducing the risk of fatalities
due to fire because they limit the size of
a developing fire and prevent the fire
from growing and spreading beyond the
area where the fire ignited. Limiting the
size of a fire and preventing it from
growing and spreading results in a
smaller number of individuals who are
threatened by the fire. In addition,
impeding the fire’s growth gives the
facility staff and residents and the local
fire department more time to respond to
the situation.

Automatic fire suppression through
sprinklers also alleviates some of the
current heavy reliance on facility staff to
implement the facility’s emergency
plan. Fires often occur at night, as both
the Hartford and Tennessee fires did,
when staffing levels are lowest.
Investigators of the Hartford fire
determined that the facility’s staff did
not fully implement the facility’s
emergency plan, and that may have
contributed to the number of fatalities in
that fire. The 2004 GAO report
concluded that, “reliance on staff
response as a key component of fire
protection may not always be realistic,
particularly in an unsprinklered
facility.” Limiting the area of a building
affected by a fire may result in less of
a need to evacuate or relocate residents,
thus eliminating some of the heavy
reliance on facility staff response.

The effectiveness of automatic
sprinkler systems has prompted some
States, including Virginia, Connecticut,
and Tennessee, to require that all long
term care facilities have sprinklers. The
NFPA also requires all long term care
facilities to have automatic sprinkler
systems as part of the 2006 edition of
the LSC. The American Health Care
Association (AHCA), one of the largest
long term care facility provider
organizations, supports installing
sprinkler systems in all long term care
facilities, and worked with the NFPA on
the provisions of the 2006 LSC.

[If you choose to comment on issues
in this section, please include the
caption “CMS Action” at the beginning
of your comments.]
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We support the NFPA in its decision
to include an automatic sprinkler
system requirement for all long term
care facilities in the 2006 edition of the
LSC. We have decided to proceed with
this rule, without adopting the NFPA
2006 edition of the LSC, because we
want to avoid further delay in requiring
an automatic sprinkler system in long
term care facilities. As the 2003 fires
demonstrated, there is a significant need
to improve fire safety in long term care
facilities in a timely manner. To adopt
the 2006 edition of the LSC, we are
required to go through notice and
comment rulemaking. In addition to the
time that it takes to carefully analyze the
LSC in its entirety, the rulemaking
process itself is a time-consuming
process that, even in the best case
scenario, takes 18 months to complete.
Given the large scope of the LSC, it is
probable that it would take even longer
to complete the full rulemaking process.
Therefore, it is probable that we would
not be able to adopt and enforce
compliance with the 2006 edition of the
LSC until 2008 or 2009. In addition, the
2008 or 2009 publication date of a final
rule would simply begin a probable
phase-in period, which could be
anywhere from 3 to 10 additional years.
We believe that delaying the rulemaking
process would be a disservice to all long
term care facility residents who reside
in buildings that do not have sprinklers.
Therefore, we have decided at this time
to proceed with rulemaking that does
not include adoption of the NFPA 2006
LSC.

We will continue to work with the
NFPA to revise and refine each edition
of the LSC. We are currently examining
the 2006 edition of the LSC in its
entirety and exploring the possibility of
adopting it for all Medicare and
Medicaid participating health care
facilities. We are soliciting public
comment about our decision to proceed
with rulemaking separate from the 2006
LSC. In addition, we may make changes
to this sprinkler rule according to public
comments that we receive that are
related to the sprinkler requirements in
the NFPA 2006 edition of the LSC.

We are also soliciting public comment
regarding our decision to regulate the
installation of automatic sprinkler
systems through Federal rulemaking
rather than deferring to State and local
jurisdictions. There has been discussion
within the larger long term care
community about the advantages and
disadvantages of Federal, State and local
regulation in this area. In particular, we
would like public comments regarding
the necessity, advantages, and
disadvantages of this Federal regulation
requiring sprinklers. We would also like

public comments regarding the
necessity, advantages, and
disadvantages of deferring to State and
local jurisdictions.

II. Provisions of the Proposed
Regulations

For the reasons described in section I
of this preamble, we are proposing a
rule with three main components. First,
the regulation proposes to add a sunset
provision to paragraph (a)(7) in § 484.70
that would correspond to the phase-in
date of the sprinkler requirement. This
sunset provision would provide that, as
of the phase-in date, we would no
longer enforce the requirement that
facilities have and maintain at least
battery-operated smoke alarms. Second,
this regulation proposes to require every
long term care facility to install an
approved, supervised automatic
sprinkler system in accordance with the
1999 edition of NFPA 13, Standard for
the Installation of Sprinkler Systems,
throughout the facility if it does not
have such a system already. Third, the
regulation proposes to require every
long term care facility to test, inspect,
and maintain an approved, supervised
automatic sprinkler system in
accordance with the 1998 edition of
NFPA 25, Standard for the Inspection,
Testing and Maintenance of Water-
Based Fire Protection Systems.

The proposed requirements of this

regulation include three technical terms:

“approved,” “automatic,” and
“supervised.” These terms are terms of
art in the fire safety community and are
included in NFPA 101, Life Safety Code,
with which long term care facilities
must already comply. There may be,
however, individuals who are not
familiar with the terms. Their
definitions are as follows:

e Approved means acceptable to the
authority having jurisdiction.

¢ Automatic means that which
provides a function without the
necessity of human intervention.

e Supervised means that the system
and particular components of the
system are monitored by a device with
auditory and visual signals that are
capable of alerting facility staff should
the system or one of its components
become inoperable for any reason.

The following section describes each
of the main components.

A. Sunset Provision

[If you choose to comment on issues
in this section, please include the
caption “Sunset Provision” at the
beginning of your comments.]

We are proposing in §483.70(a)(7)(iv)
to add a sunset provision for smoke
alarms that would correspond to the

phase-in date of the sprinkler
installation requirement. We are
proposing to add this provision because
otherwise paragraph (a)(7) would be
rendered moot by this proposed rule.
Paragraph (a)(7) requires long term care
facilities to have at least battery-
operated smoke alarms in resident
rooms and common areas. Facilities that
are fully sprinklered in accordance with
NFPA 13 are exempt from the smoke
alarm requirement. Once all facilities
install sprinkler systems in accordance
with the 1999 edition of NFPA 13, as we
are proposing to require, all facilities
would be exempt from the requirements
of paragraph (a)(7). We believe that it is
proper to state, in regulation, that the
smoke alarm requirement would cease
to be effective upon the phase-in date of
the sprinkler requirement. Therefore, we
propose to add a sunset provision to the
smoke alarm requirement.

B. Installation

[If you choose to comment on issues
in this section, please include the
caption “Installation” at the beginning
of your comments.]

We are proposing in § 483.70(a)(8)(i)
to require long term care facilities to
install approved, supervised automatic
sprinkler systems throughout their
facilities in accordance with NFPA 13,
Standard for the Installation of
Sprinkler Systems (which we would
incorporate by reference). If a long term
care facility was part of another
building, such as a hospital, then the
building would be required only to have
sprinklers in the long term care facility
section. The NFPA 13 specifies how to
properly design and install sprinkler
systems using the proper components.
The standards of NFPA 13 cover a wide
variety of factors that are involved in
designing and installing sprinkler
systems. The NFPA 13 is divided into
10 main chapters governing the design
and installation phases of automatic
sprinkler systems. They are as follows:

¢ General Information.

¢ Classification of Occupancies and
Commodities.

e System Components and Hardware.

¢ System Requirements.

¢ Installation Requirements.

¢ Hanging, Bracing, and Restraint of
System Piping.

e Design Approaches.

e Plans and Calculations.

e Water Supplies.

e System Acceptance.

The NFPA 13 is a very detailed
document, with a wide variety of
standards and exceptions to those
standards. The document provides
many options for the design and
installation of sprinkler systems so that
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each system may be tailored to the
building in which it is installed. It is not
practical to discuss each and every
standard of NFPA 13 in this proposed
rule. The technical standards of NFPA
13, along with helpful background and
explanatory text, are in the Automatic
Sprinkler System Handbook, published
by the National Fire Protection
Association (8th edition. Puchovsky,
Milosh T., Ed.; 1999, Quincy, MA). The
Automatic Sprinkler System Handbook
contains more than 1,000 pages of
information and provides far more
information than this proposed rule.
Therefore, the following section will
only briefly discuss the general content
of each design and installation-related
chapter of NFPA 13, to provide an
overview of the factors that facilities
would be required to address when
designing and installing an automatic
sprinkler system.

Chapter 1, General Information,
discusses four separate areas. First, it
describes the scope of NFPA 13.
According to the Automatic Sprinkler
System Handbook, NFPA 13 provides
the minimum requirements for sprinkler
systems to operate during a fire. These
requirements focus on the design and
installation of sprinkler systems that use
automatic or open sprinklers that
discharge water to suppress or control a
fire.

Second, chapter 1 describes the
purpose of NFPA 13. The NFPA 13
focuses on the technical aspects of the
design and installation of sprinkler
systems in order to standardize these
areas “‘based on sound engineering
principles, test data, and field
experience.” The purpose of NFPA 13 is
to ensure through standardization that
sprinkler systems, when designed and
installed in buildings, are designed,
assembled, and installed in a safe and
effective manner using the correct
materials (for instance, pipes) and
information (for instance, system
diagrams).

Third, chapter 1 defines important
terms that are used throughout the
document. Frequently, the terms used in
NFPA 13 are specific to sprinkler
systems, and their definitions may not
be available in other resources. To avoid
any possible confusion, NFPA 13
provides an inclusive list of terms and
their definitions as they apply to
sprinkler systems. This list is one way
in which NFPA 13 standardizes
sprinkler system requirements.

Finally, chapter 1 addresses the level
of protection that sprinkler systems are
expected to provide. Chapter 1-6.1
states that, ““[a] building, where
protected by an automatic sprinkler
system installation, shall be provided

with sprinklers in all areas.” The
success of a sprinkler system depends,
in large part, on how large a fire is when
it first begins and the initial sprinklers
are activated. If a fire begins in a
sprinklered area, then the sprinklers
would quickly be activated, spraying
water on the fire and surrounding areas.
These procedures would prevent the fire
from expanding and would therefore
protect the occupants of the building.
Conversely, if a fire begins in one part
of a building where there are no
sprinklers, then it would be allowed to
grow due to the lack of sprinklers. Once
the fire reached an area with sprinklers,
the fire would likely be too large for the
sprinklers to control. Sprinkler systems
are not intended to prevent a fire in an
unsprinklered area from spreading to a
sprinklered area. Therefore, NFPA 13
requires that sprinklers be installed
throughout a building. If there is a 2-
hour fire wall separating the section of
a building that contains a long term care
facility from the rest of the building,
then the long term care facility section
is considered to be its own building.
This means that we require only the
long term care facility section to have
sprinklers installed throughout. If there
is no 2-hour fire wall separating the long
term care facility from the rest of the
building, then the long term care facility
could choose to install a 2-hour fire wall
separation or sprinkler the entire
building.

Chapter 2, Classification of
Occupancies and Commodities, is
divided into two sections, one for
occupancies and the other for
commodities. Sprinkler systems are
designed using a variety of methods and
components within the requirements of
NFPA 13. The choice of design method
and components is based on how the
building is used. Chapter 2 identifies
the general occupancies and their fire
risk levels. It also identifies the many
different types of items that are stored
in buildings. These broad classifications
of occupancies and commodities enable
sprinkler system designers to tailor the
systems to the particular fire safety
needs of each building. The
classifications also help ensure that all
buildings, regardless of their
differences, are fully protected by
appropriate sprinkler systems.

Chapter 3, System Components and
Hardware, contains the general
requirements for the pieces that are used
to create a sprinkler system. First and
foremost, NFPA 13 requires that the
system components be listed. This
provision requires that the components
used to build a sprinkler system be on
a list published by an organization that
periodically inspects the products on

the list. The list states that the
component meets appropriate
designated standards or has been tested
and found suitable for a specific
purpose. Using listed components helps
ensure that the components, and thus
the system, are effective and reliable in
the event of a fire.

This chapter also covers the basic
requirements for sprinkler system
components. It requires that sprinklers
have certain specified discharge and
temperature characteristics. The chapter
also requires that facilities maintain a
sufficient number of replacement
sprinklers for each type of sprinkler
used in the facility. In addition to being
properly maintained, sprinklers may
need to be replaced. It is important that
a facility have enough sprinklers in its
possession in order to replace any
sprinklers immediately, so as not to
compromise the effectiveness and
reliability of the entire system in the
event of a fire.

Chapter 3 also contains requirements
for escutcheon plates, guards, shields,
aboveground pipes and tubes,
underground pipes, fittings, joinings,
hangers, valves, fire department
connections, waterflow alarms, and any
coatings that are on system components.
All of the requirements included in
chapter 3 of NFPA 13 exist to ensure
that the components used to construct
sprinkler systems will operate as needed
in the event of a fire. Some of the above
listed components, such as pipes, are
also addressed in other chapters of
NFPA 13.

Chapter 4, System Requirements, is
divided into requirements for the
different types of sprinkler systems that
may be used in a facility. The two main
categories of sprinkler systems are wet
and dry pipe systems. Wet pipe systems
are, in the most general terms, systems
in which the pipes contain water. When
the heat from a fire triggers the
sprinklers, the water is immediately
discharged. Dry pipe systems are filled
with air or nitrogen, rather than water.
When the air or nitrogen is released, the
water flows into the pipes and out
through the sprinklers. Within these two
broad sprinkler system categories, each
of which provides an equal level of fire
protection, NFPA 13 addressed many
variations that sprinkler system
designers may use to address the needs
of a particular building. The NFPA 13
leaves the choice of which system type
and variation to use for each building to
the sprinkler system designer. This
flexibility helps ensure that the
sprinkler system fully addresses the
unique needs of the building and its
occupants, thereby ensuring that the
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building is optimally protected by its
sprinkler system.

Chapter 5, Installation Requirements,
contains the requirements for the
normal arrangement of sprinkler system
components. The actual layout of a
specific sprinkler system may differ
from the normal layout described in this
chapter of NFPA 13 based on the
available water supply, type of
sprinkler, building construction
features, and other considerations.
However, the basic layout principles of
this chapter, such as the position and
location of sprinklers and valves, would
still apply. Chapter 5 helps ensure that
facilities are adequately protected by
providing the minimum and maximum
limits for sprinkler system components.
Within this minimum-maximum range,
system designers have the flexibility to
address the fire-safety needs of each
facility.

This chapter includes the specific
requirements for the many different
types of sprinklers. It covers sprinklers
ranging from standard pendent and
upright spray sprinklers to early
suppression fast-response sprinklers.
Each sprinkler type has advantages and
disadvantages depending on the
circumstances under which it is used.
The sprinkler type that may be
appropriate for one facility may not be
appropriate for another. Therefore,
NFPA 13 includes requirements for all
sprinkler types so that sprinkler system
designers have the flexibility to properly
utilize the right sprinkler type for the
job.

] This chapter also includes
requirements for specialized facilities,
such as those that store flammable and
combustible materials. These
requirements would not pertain to long
term care facilities because health care
occupancies are considered to be light
hazards. As described in chapter 5, light
hazard buildings are not included in the
specialized facilities.

Chapter 6, Hanging, Bracing, and
Restraint of System Piping, contains the
requirements for the structural issues
that are related to installing sprinkler
piping systems. It identifies acceptable
types of hangers, how those hangers are
installed, how fire main joints are
restrained, and how pipes are protected
in areas where earthquakes occur. It is
important to ensure that sprinkler
system components are properly hung.
If they are improperly hung, then they
may randomly fall down and injure
someone. In addition, improperly hung
components may fall under the pressure
of water flowing through them during a
fire situation, thus disabling the
sprinkler system and allowing the fire to
grow.

Chapter 7, Design Approaches,
addresses the minimum amount of
water necessary to effectively control or
suppress a fire. This chapter requires
that water demands will be determined
using the occupancy hazard fire control
approach and permits special design
approaches to allow for the use of non-
standard components such as early
suppression fast-response sprinklers.
Facilities are required to ensure that
there is a sufficient amount of water to
control or suppress a fire.

Chapter 8, Plans and Calculations, is
an extension of chapter 7 that focuses
on the specific methodologies that can
be used to calculate and verify a
sprinkler system’s hydraulic demand
and its available water supply. Properly
calculating these values is a crucial step
in ensuring that the system has adequate
pressure and water to control or
suppress a fire. If a value is not properly
calculated and, for example, there is not
enough water available for a sprinkler
system to fully control a fire, then the
fire would be allowed to grow and
spread to other areas. The growth of the
fire would jeopardize the safety of the
building’s occupants.

This chapter also requires that
preliminary sprinkler system plans be
submitted for review to the authority
having jurisdiction for several reasons.
First, submitting the plans before
construction begins would help ensure
that the plans meet all requirements,
thus avoiding changes at a later date.
Also, submitting the plans for review
may help ensure that there are no errors.
A person who is not familiar with the
plan brings a fresh perspective and may
be able to more easily spot errors.
Finally, submitting plans early helps to
avoid misunderstandings. It is often
difficult to verbally describe how a
system would be constructed and how
it would function. A visual layout,
which is already required by most
authorities having jurisdiction, would
aid in communication and
understanding between all parties,
including the designer, the authority
having jurisdiction, and the
construction personnel.

Chapter 9, Water Supplies, further
expands on the areas that are related to
ensuring that a sprinkler system has
adequate water to control or suppress a
fire. It addresses situations where a
facility may not have an adequate
municipal water supply. Facilities may
need to install a pump to increase water
pressure and a tank to store extra water
to compensate for an inadequate
municipal supply. This chapter
includes the requirements that these
additional components would need to

meet and addresses their proper use in
a sprinkler system.

Chapter 10, Systems Acceptance,
requires that sprinkler systems, once
constructed, be tested. System testing is
done in order to verify that the basic
requirements of all of the previous
chapters of NFPA 13 are satisfied, that
the construction of the system is
satisfactory, and that the system
performs as intended. During a system
test, facilities are required to examine
pipes, pipe joints, alarms, and other
components to ensure that they are
properly installed and that they are in
working order.

We would require that all long term
care facilities that do not already have
an automatic sprinkler system installed
throughout the building install such a
system in accordance with all of the
requirements NFPA 13, including but
not exclusive to those described above.

C. Phase-In

[If you choose to comment on issues
in this section, please include the
caption ‘“Phase-in"" at the beginning of
your comments. ]

We are soliciting public comment
regarding an appropriate phase-in
timeframe for the installation of an
automatic sprinkler system. Such a
timeframe should provide for this
additional fire protection feature as
quickly as possible without undue
burden on long term care facilities.

We are soliciting public comment
regarding a phase-in period for this
requirement because we believe that it
would require a substantial amount of
time for a facility to plan and install an
automatic sprinkler system. A facility
would likely decide to use the services
of a fire safety consultant to design a
system that met its needs. Simply
securing these services could be a time-
consuming process. In addition, a
facility would probably need to
reallocate its resources and possibly
secure additional capital resources to
implement this requirement. This part
of the preparation would also take a
substantial amount of time to complete.
After preparing for the installation, a
facility would actually have to install
the system. Installation may require
removing ceilings, cutting walls, and
numerous other construction tasks.
Installation may also require
temporarily relocating residents, either
within the facility or to another facility,
while the sprinkler system was being
installed. We believe that most facilities
would choose to install sprinklers in
their existing facility, and would
therefore go through this preparation
and implementation process.
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However, there may be some facilities
that choose to relocate to a building that
already has a sprinkler system installed
throughout the building. These facilities
may have planned to relocate to another
building for reasons unrelated to the
proposed sprinkler requirement. The
decision to move, however, may be
prompted by the proposed
requirements. For some facilities it may
be easier to move rather than to install
such a system in their current location.
Locating, purchasing or constructing,
and moving a facility would be a
lengthy process. A phase-in period, we
believe, would allow facilities that
choose to relocate to a sprinklered
building the chance to do so instead of
installing sprinklers in an existing
building.

Given these considerations, we
believe that requiring a long term care
facility to install an automatic sprinkler
system throughout its building requires
a phase-in period. We would encourage
facilities that were able to install an
automatic sprinkler system to do so as
soon as possible, rather than delay the
project until the effective date of a
phase-in period drew near.

D. Maintenance

[If you choose to comment on issues
in this section, please include the
caption ‘“Maintenance” at the beginning
of your comments.]

We are proposing in § 483.70(a)(8)(ii)
to require that all long term care
facilities test, inspect, and maintain an
approved, supervised automatic
sprinkler system in accordance with the
1998 edition of NFPA 25, Standard for
the Inspection, Testing, and
Maintenance of Water-Based Fire
Protection Systems, which we propose
to incorporate by reference. Proper
inspections, tests, and maintenance of
sprinkler systems are critical to ensuring
that sprinkler systems function properly
on a continuous basis. Fires are, by
nature, unpredictable, and sprinkler
systems must be operable at all times to
ensure that buildings are protected
whenever and wherever fires occur.

National Fire Protection Association
25 covers a wide variety of testing,
inspection, and maintenance
requirements for the numerous types of
sprinkler systems that facilities may
install and the auxiliary equipment that
may be necessary for some facilities.
The general contents of the chapters of
NFPA 25 are as follows: Chapter 1,
General Information, describes the
scope of the document; describes and
defines key ideas and terms; requires
that facilities maintain records of
inspections, tests, and maintenance
activities; establishes who is responsible

for ensuring that all inspection, testing,
and maintenance duties are performed;
and requires that all inspection, testing,
and maintenance activities be
conducted in a safe manner.

e Chapters 2, Sprinkler Systems; 3,
Standpipe and Hose Systems; 7, Water
Spray Fixed Systems; and 8, Foam-
Water Sprinkler Systems, address the
specific inspection, testing, and
maintenance requirements for the
different types of sprinkler systems that
facilities may use, based upon their
needs and circumstances.

e Chapter 9, Valves, Valve
Components, and Trim, focuses on the
inspection, testing, and maintenance of
the valves, valve components, and trim
that are used to construct these systems.

o Chapters 4, Private Fire Service
Mains; 5, Fire Pumps, and 6, Water
Storage Tanks, address the inspection,
testing, and maintenance requirements
for auxiliary equipment that may be
necessary for a particular facility.

e Chapter 10, Obstruction
Investigation, provides the minimum
requirements for conducting
investigations of possible sources of
materials that can block pipes and
prevent them from operating properly.

e Chapter 11, Impairments, assures
that adequate measures are taken when
a sprinkler system is wholly or partially
shutdown, either on an emergency or
preplanned basis, to ensure that
increased fire safety risks are minimized
and that the shutdown is as short in
duration as possible.

e Chapter 12, Referenced
Publications, provides a list of other
NFPA publications that are referred to
within NFPA 25.

Facilities would be required by this
proposed rule to comply with all
applicable chapters of NFPA 25 once
they had installed their sprinkler
systems in accordance with the
requirements of NFPA 13.

III. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

¢ The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements:

In summary, §483.70(a)(8)(ii) requires
that all long term care facilities test,
inspect, and maintain an approved,
supervised automatic sprinkler system
in accordance with the 1998 edition of
NFPA 25, Standard for the Inspection,
Testing, and Maintenance of Water-
Based Fire Protection Systems. This
section states that facilities would be
required by this proposed rule to
comply with all applicable chapters of
NFPA 25 once they have installed their
sprinkler systems in accordance with
the requirements of NFPA 13.

We believe that facilities would
utilize the services of a contractor for all
inspection, testing, and maintenance
activities, including documentation of
those activities. Therefore, no burden
would be associated with the
development of the documentation.
There would, however, be a burden
associated with the time and effort
required by facilities to maintain
documentation of inspections, tests, and
maintenance activities in accordance
with the standards outlined in the
NFPA 25. This burden would be the
time it takes to file the documentation.

The burden associated with these
requirements is estimated to be 1 hour
per long term care facility. Therefore,
we estimate it would take 2,462 total
annual hours (1 hour x 2,462 estimated
affected long term care facilities) to
satisfy this burden.

If you comment on these information
collection and recordkeeping
requirements, please mail copies
directly to the following:

Centers for Medicare & Medicaid
Services, Office of Strategic Operations
and Regulatory Affairs, Regulations
Development Group, Attn: Bill Parham,
CMS-3191-P, Room C4-26-05, 7500
Security Boulevard, Baltimore, MD
21244-1850; and Office of Information
and Regulatory Affairs, Office of
Management and Budget, Room 10235,
New Executive Office Building,
Washington, DC 20503, Attn: Carolyn
Lovett, CMS Desk Officer, CMS-3191-P,
Carolyn_Lovett@omb.eop.gov fax (202)
395-6974.
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IV. Regulatory Impact Statement

[If you choose to comment on issues
in this section, please indicate the
caption ‘“Regulatory Impact Statement”’
at the beginning of your comment.]

A. Overall Impact

We have examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), and Executive Order 13132.

Executive Order 12866 (as amended
by Executive Order 13258, which
merely reassigns responsibility of
duties) directs agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year). We
have examined the impact of this
proposed rule, and we have determined
that this rule would not meet the criteria
to be considered economically
significant, and it would not meet the
criteria for a major rule.

This determination is based on a
variety of cost factors and phase-in
lengths. As a brief summary, we
estimate that this proposed rule would
cost $47.8 to $69.9 million, $73.5 to
$107.5 million, and $107.7 to $157.6
million annually, based on phase-in
periods of 10 years, 7 years, and 5 years,
respectively.

The estimated cost range for installing
a sprinkler system throughout an
existing building for an average size
unsprinklered facility (50,000 square
feet) would be $205,000 to $307,500,
depending on the cost per square foot.
The projected installation cost of this
proposed requirement would account
for approximately 0.4 to 0.6 percent of
an average facility’s actual revenue over
a 10-year period, 0.6 to 0.9 percent over
a 7-year period, and 0.8 to 1.2 percent
over a 5-year period.

The estimated cost range for installing
a sprinkler system throughout an
existing building for an average size
partially sprinklered facility (37,500
square feet) would be $153,750 to
$230,625, depending on the cost per
square foot. The projected installation
cost of this proposed requirement would
account for approximately 0.3 to 0.5

percent of an average facility’s actual
revenue over a 10-year period, 0.4 to 0.7
percent over a 7-year period, and 0.6 to
0.9 percent over a 5-year period.

The basis for these estimates is fully
described in section IV.B.2 of this
proposed rule. In that section, we
estimate that 1,947 partially sprinklered
facilities would, over a 10 year phase-
in period, install sprinklers throughout
their buildings in accordance with this
proposed rule, at a cost of $75,338 to
$416,250 per facility, based on size and
installation cost variables. The average
yearly installation cost for all partially
sprinklered facilities would be $37.2
million to $54.1 million. This
determination is further based on the
estimate that 515 unsprinklered
facilities would install sprinklers, at a
cost of $100,450 to $615,000 per facility.
The average yearly installation cost for
all unsprinklered facilities would be
$10.5 million to $15.8 million. The
average yearly installation cost
estimates are based on an example of a
10-year phase-in period.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
government jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $6 million to $29 million in any 1
year. For purposes of the RFA, most
entities affected by this proposed rule
are considered small businesses
according to the Small Business
Administration’s size standards, with
total revenues of $29 million or less in
any 1 year (for detail, see 65 FR 69432).
Individuals and States are not included
in the definition of a small entity.

According to our statistics, long term
care facilities, all of which would be
required to have sprinkler systems
throughout their buildings, earned a
total of $89.6 billion in 1999 (http://
www.cms.hhs.gov/statistics/nhe/
historical/t7.asp). According to the
National Nursing Home Survey: 1999
Summary (http://www.cdc.gov/nchs/
data/series/sr_13/sr13_152.pdf), there
were 18,000 nursing facilities in
operation at that time.

(Note: In the following paragraph the terms
“average facility” and “small facility” are
strictly based on a revenue metric. That is,
the terms only describe the amount of
revenue that facilities would have.)

Long term care facilities vary in a
number of ways, ranging from the
number of residents to the predominant
source of payment for those residences.
For the purposes of our general analysis,

we chose to assess the financial impact
of this proposed rule on an average
(median) facility and a much smaller
facility (50 percent below the median).
An average facility had approximately
$4,977,778 in revenue in 1999. A
facility with revenue 50 percent below
this average earned $2,488,889. For
example, over a 5-year, 7-year, and 10-
year period, an average facility would
earn $24,888,890, $34,844,446, and
$49,777,780, respectively. The small
facility would earn $12,444,445,
$17,422,223, and $24,888,890 over those
same time periods.

The projected cost of this proposed
requirement would account for 0.8 to
1.2 percent of a typical small facility’s
actual revenue over the 5-year example
period, 0.5 to 0.9 percent of such
facility’s actual revenue over the 7-year
example period, or 0.4 to 0.7 percent of
such facility’s actual revenue over the
10-year example period. We are
assuming that a small facility’s square
footage was 50 percent less than an
average facility’s square footage because
there is a strong correlation between the
size of a facility, as reflected by the
number of resident beds it has, and the
facility’s revenue level. We believe that,
given these estimates, this proposed rule
would not have a significant impact on
a substantial number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds.

We know that 8.41 percent of long
term care facilities, 1,514 nationwide,
are located in hospitals, but we do not
know how many of those hospitals are
small rural hospitals. As described in
section IV.B.2 of this proposed rule,
75.89 percent of long term care facilities
nationwide report that they are fully
sprinklered. An additional 15.2 percent
report that they are partially
sprinklered, 4.14 percent report that
they are not sprinklered, and 4.77
percent did not report any information
about sprinklers. From this information,
we estimate that, of the 1,514 long term
care facilities located in hospitals, 1,204
are fully sprinklered, 241 are partially
sprinklered, and 69 are not sprinklered.
We assume that long term care facilities
that are located in small rural hospitals
are small as well.

For a small unsprinklered facility
with less than 50 resident beds, we
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estimate that purchasing and installing
sprinklers would cost $100,450 (at $4.10
per square foot), $134,750 (at $5.50 per
square foot), or $150,675 (at $6.15 per
square foot). If the small unsprinklered
facility met the revenue criteria for a
smaller facility as described above, then
the projected cost of this proposed
requirement would account for 0.8 to
1.2 percent of the facility’s revenue over
the 5-year example period, 0.5 to 0.9
percent of the facility’s revenue over the
7-year example period, or 0.4 to 0.7
percent of the facility’s revenue over the
10-year example period.

For a small partially sprinklered
facility with less than 50 resident beds,
we estimate that purchasing and
installing sprinklers would cost $75,338
(at $4.10 per square foot), $101,063 (at
$5.50 per square foot), or $113,006 (at
$6.15 per square foot). If the small
partially sprinklered facility met the
revenue criteria for a smaller facility as
described above, then the projected cost
of this proposed requirement would
account for 0.7 to 0.9 percent of the
facility’s revenue over the 5-year
example period, 0.4 to 0.6 percent of the
facility’s revenue over the 7-year
example period, or 0.3 to 0.5 percent of
the facility’s revenue over the 10-year
example period.

Therefore, we believe that this
proposed rule would not have a
significant impact on the operations of
a substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. This
proposed rule would not have an effect
on State, local, or tribal governments
because we do not propose to require
State, local, or tribal governments to
take any action. Based on our example
of a 10-year phase-in period, we
estimate that the private sector costs of
this proposed regulation would be $47.8
million to $69.9 million in any 1 year
for installation and an additional $1,019
per facility for maintenance. After the
initial installation period, we estimate
that the private sector costs of this
proposed regulation would $2,508,778
annually for maintenance. This estimate
would not approach the $110 million
threshold; therefore, this section does
not assess the anticipated costs and
benefits as required by section 202 of
the Unfunded Mandates Reform Act of
1995.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
This proposed regulation would not
have any Federalism implications.

B. Anticipated Effects
1. Benefits

Decreasing Loss of Life

We believe that installing an
approved, supervised automatic
sprinkler system in accordance with
NFPA 13, Standard for the Installation
of Sprinkler Systems, throughout a long
term care facility would have a positive
impact on resident safety. According to
the July 2004 GAO report discussed
above, installing sprinklers decreases
the chances of fire-related deaths by 82
percent. In unsprinklered facilities,
there are 10.8 deaths per 1,000 fires. In
sprinklered facilities, there are 1.9
deaths per 1,000 fires.

The 2003 fires in Hartford and
Nashville resulted in more fire related
deaths (31) than there were for several
previous years combined. Both of these
fires occurred in unsprinklered
buildings. If sprinklers had been
installed in these facilities, and if they
were properly maintained, we estimate
that 82 percent of those fire-related
deaths may have been prevented, based
on an 82 percent reduction in the
chances of death occurring in a
sprinklered facility. We estimate that,
based on this reduction, 25 (82 percent
of 31 deaths = 25) lives could have been
saved by sprinklers in these two fires, or
13 lives in the Hartford fire and 12 lives
in the Nashville fire.

In 1997, the average age at admission
for long term care facility residents was
82.6 years, and 51 percent of long term
care facility residents were 85 years of
age or older (The Changing Profile of
Nursing Home Residents: 1985-1997.
Sahyoun NR, Pratt LA, Lentzner H, Dey
A, Robinson KN. Aging Trends; No. 4.
National Center for Health Statistics.
Hyattsville, MD; 2001). These numbers
reflect the overall demographic trend in
long term care facilities toward an older
patient population. For the purposes of
our analysis, we assume that the average
age of long term care facility residents
is 85. Also in 1997, the life expectancy
for an individual at age 85 was 6.3 years
(Older Americans 2000: Key Indicators
of Well-Being. Federal Interagency
Forum on Aging-Related Statistics.
http://www.agingstats.gov/

chartbook2000/tables-
healthstatus.html). This means that an
85-year-old long term care facility
resident could expect to live an average
of 6.3 more years.

Based on the assumption that the
average age of long term care facility
residents is 85 with a life expectancy at
age 85 of 6.3 years, we estimate that
sprinklers in these two fires would have
added 157.5 life years (25 lives saved x
6.3 life years per life saved).

While the number of deaths in these
two fires is not typical of the number of
fire-related deaths in long term care
facilities as a whole, we believe that
they should still be taken into
consideration when discussing the
impact on the general long term care
facility resident population.

In a typical year from 1994 through
1999, about 2,300 long term care
facilities report structural fires (July
2004 GAO report). For the purposes of
our analysis, we estimate that 3,688 long
term care facilities currently do not have
sprinklers installed throughout the
buildings. (See section IV.B.2. of this
proposed rule).

We estimate that 25 percent (575) of
the 2,300 facilities that reported fires
did not have sprinklers installed
throughout their buildings. This
estimate is based on the results of the
2004 GAO report and a nationwide
survey of long term care facilities as
described in section IV.B.2 of this
proposed rule.

Based on the rate of 10.8 deaths per
1,000 unsprinklered facility fires, we
estimate that 6 deaths occurred in 575
fires in unsprinklered facilities
annually. (575 facilities = 57.5 percent
of 1,000 facilities; 57.5 percent of 10.8
deaths = 6 deaths). This estimate differs
slightly from the average number of
deaths (5) that occurred due to long
term care facility fires, as presented in
the July 2004 GAO report, because this
estimate predicts the number of deaths
that should statistically occur, based on
established percentages, rather than the
average number of deaths that occurred
annually in the past. This estimate is
prospective, whereas the 2004 GAO
figure is retrospective.

If these unsprinklered or partially
sprinklered facilities install sprinklers
throughout their buildings and those
sprinklers are properly maintained, then
we estimate that there would be 1 death
(57.5 percent x 1.9 deaths per 1,000
sprinklered facility fires = 1) in those
same 575 facilities. Installing sprinklers
in unsprinklered buildings would,
based on these estimates, save 5 lives
annually.
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TABLE 1.—ESTIMATED ANNUAL FIRE DEATHS

Number of estimated annual fire-related
deaths in unsprinklered long term care
facilities

Number of estimated annual fire-related
deaths if those facilities were sprinklered

Number of estimated annual lives saved by
sprinklers

6

1

5

Given the estimate described above
that installing and maintaining sprinkler
systems in existing long term care
facilities would save 5 lives annually,
we estimate that sprinklers would save
31.5 life years annually (5 lives saved x
6.3 years gained per life).

TABLE 2.—LIFE YEARS

Number of life years
gained per life saved

Number of life years
gained annually

6.3 31.5

There are a wide variety of estimates
regarding the statistical value of a
quality-adjusted life year. That is, there
are numerous studies that attempt to
quantify how much individuals and
society are willing to pay to gain a
single, quality year of life, known as a
quality-adjusted life year. These studies,
using one or more of four different
methodologies, have estimated that
individuals and society are willing to
pay between $50,000 and $450,000 for
a quality-adjusted life year. Due to the
fact that there is no widely accepted
standard value, we have refrained from
estimating the statistical value of each
life year that would be gained as a result
of a final rule requiring sprinklers in all
long term care facilities.

Decreasing Loss of Property

As aresult of installing and properly
maintaining sprinklers, we anticipate
that facilities that experience fires
would lose less property. While the
amount of property damage and loss
that would be prevented by installing
and maintaining sprinklers is not
readily quantifiable, we believe that the
amount of damage prevented would be
substantial and that this prevention
would benefit affected long term care
facilities.

Decreasing Fire Recovery Disruption
and Time

In addition to losing less property due
to fire, we anticipate that long term care
facilities that experience fires would be
able to recover more quickly with fewer
disturbances to residents. Because
sprinkler heads generally activate only
in the area immediately near the fire
source, the area that would be damaged
by a fire would likely be much smaller
in a sprinklered building than it would

be in a building without sprinklers, thus
reducing recovery costs. In addition, by
limiting the area affected by the fire,
there would be fewer disturbances to
residents during the recovery time.
While we cannot quantify these benefits
to long term care facilities and their
residents, we believe that they are
substantial and worth considering.

2. Costs

This proposed rule would require a
long term care facility to install an
approved, supervised automatic
sprinkler system in accordance with
NFPA 13, Standard for the Installation
of Sprinkler Systems, throughout the
building. This proposed rule would also
allow long term care facilities to install
automatic sprinkler systems within a
phase-in period to be determined based
on public comments. As described in
section IV.B.2 of this proposed rule, we
set forth the various contingencies,
assumptions, and data sources that we
used to develop our estimates. In
addition, in section IV.B.2, we present
our final estimates based on those
contingencies, assumptions, and data
sources.

Phase-In Period

We are soliciting public comment
regarding the length of a phase-in period
to allow long term care facilities to
install sprinklers. The cost of installing
sprinklers is substantial, and we do not
expect long term care facilities to have
$75,000 to $615,000, depending on the
size of the area requiring sprinklers and
the cost of installing sprinklers,
immediately available to purchase and
install sprinklers. We believe that a
phase-in period would mitigate the cost
of installing sprinklers by allowing
facilities time to reprioritize and
redistribute resources. At this time, we
do not know what would be the exact
length of the phase-in period.

For illustrative purposes only, we
have estimated the annual costs of this
proposed rule for 5-year, 7-year, and 10-
year phase-in periods. While we would
encourage all facilities to immediately
begin the process of purchasing and
installing sprinklers, we understand that
some facilities would choose to wait
until the very end of a phase-in period
to begin this process. Therefore, we
expect that the full cost of this proposed

rule would be distributed over a period
of several years as facilities nationwide
would likely stagger their installation
schedules to meet their individual
needs and circumstances.

Number and Size of Affected Facilities

We estimate that the installation
provision of this proposed regulation
would, over a 10-year phase-in period,
impact 1,947 partially sprinklered and
515 unsprinklered long term care
facilities. We based this estimate on
several elements.

The July 2004 GAO report on long
term care facility fire safety estimated
that 20 to 30 percent of long term care
facilities do not have sprinklers
throughout the facility and would
therefore be subject to the provisions of
this regulation.

We conducted a survey of all 18,005
long term care facilities. Facilities in 46
States and the District of Columbia
responded to the survey. Results from
the four States that did not respond
have been extrapolated based on the
pattern of responses from other States.
The survey found that 75.89 percent of
long term care facilities are fully
sprinklered. In addition, 15.2 percent of
long term care facilities were partially
sprinklered, and 4.14 percent did not
have any sprinklers. An additional 4.77
percent of facilities is unknown. The
4.77 percent of unknown facilities has
been distributed, based on the
previously cited percentages, into the
categories for fully, partially, and non-
sprinklered.

Of the 18,005 long term care facilities,
we estimate that 14,317 are fully
sprinklered. In addition, we estimate
that there are 2,867 partially sprinklered
facilities and 782 non-sprinklered
facilities (results of survey +
extrapolated results for non-responding
States + extrapolated unknown results).

Distributing numbers based on
percentages requires rounding, and can
result in facilities not being fully
accounted for. The above results do not
account for 39 facilities. For purposes of
our analysis, we assume that these 39
facilities are non-sprinklered, for a total
of 821 non-sprinklered facilities.

Therefore, we estimate that 14,317
facilities would not be impacted by this
proposed rule because they already have
sprinklers installed throughout their
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buildings. We estimate that 3,688
facilities could potentially be impacted
by this proposed rule because they do
not have sprinklers installed throughout
their buildings.

We estimate that, of those 3,688
facilities without sprinklers throughout,
435 partially sprinklered facilities, and
170 non-sprinklered facilities are
located either in States that have their
own long term care sprinkler
requirements (3) or in States that would
adopt the 2006 edition of the NFPA 101,
Life Safety Code (LSC) (12).

The NFPA included a requirement
that all existing long term care facilities
install sprinklers throughout their
buildings in the 2006 edition of the LSC.
The NFPA already requires that
sprinkler systems that are installed in
all buildings be maintained according to
NFPA 25.

Although Federal regulations require
the 2000 edition of the LSC, 12 States
have independently updated their
requirements to adopt the 2003 edition
of the LSC. We assume that these States
would continue to adopt the most recent
version of the LSC.

The 2006 edition has already been
released to the public, ahead of any final
CMS rule requiring sprinklers in all long
term care facilities. In adopting the 2006
edition of the LSC, those States would
require the long term care facilities
within their jurisdictions to install and
maintain sprinklers absent this
proposed rule. Therefore, facilities in
those States would not be impacted by
this proposed rule.

In addition, we assume that 2 percent
of existing long term care facilities
would be replaced or fully renovated
each year as part of the natural cycle of
facilities upgrading their
accommodations. Therefore, of the
initial 2,867 partially sprinklered and
821 unsprinklered facilities, we assume
that 57 partially sprinklered and 16

unsprinklered facilities would be
replaced or fully renovated each year. If
there were to be a 10-year phase-in
period, then 570 partially sprinklered
and 160 unsprinklered buildings would
likely be replaced or fully renovated
before the phase-in period would
expire.

Of these 570 and 160 facilities, we
estimate that 15 percent are in the States
that have independent sprinkler
requirements or would adopt the 2006
edition of NFPA 101, and would
therefore require sprinklers absent
Federal rulemaking. These 85 and 24
facilities (15 percent of 570 and 160
facilities) are captured in the 435
partially sprinklered and 170
unsprinklered facilities already
excluded from our impact analysis, as
described above. That leaves an
estimated 485 existing partially
sprinklered and 136 unsprinklered
facilities that would be naturally
replaced by new facilities with
sprinklers or fully renovated within, for
example, a 10-year phase-in period (570
naturally replaced or renovated facilities
— 85 in States that would require
sprinklers absent Federal rulemaking =
485 facilities; 160 naturally replaced
facilities — 24 in States that would
require sprinklers absent Federal
rulemaking = 136 facilities). Likewise, if
there were to be a 7-year phase-in
period, then 399 partially sprinklered
and 112 unsprinklered buildings would
likely be replaced or fully renovated
before the phase-in period would
expire. If there were to be a 5-year
phase-in period, then 285 partially
sprinklered and 80 unsprinklered
buildings would likely be replaced or
fully renovated before the phase-in
period would expire.

This brings the total number of
estimated affected partially sprinklered
facilities to 1,947 (original 2,867
existing partially sprinklered facilities

— 435 facilities in States that would
require sprinklers absent Federal
rulemaking — 485 existing facilities that
would be replaced or renovated
naturally over a 10 year phase-in period
= 1,947 partially sprinklered facilities
that would be affected by this proposed
rule). The total number of estimated
affected unsprinklered facilities is 515
(original 821 existing unsprinklered
facilities — 170 facilities in States that
would require sprinklers absent Federal
rulemaking — 136 existing facilities that
would be replaced naturally over a 10-
year phase-in period = 515
unsprinklered facilities that would be
affected by this proposed rule).

The same methodology was used to
identify the number of affected
unsprinklered and partially sprinklered
long term care facilities over 7-year and
5-year phase-in periods. These
estimates, displayed in table 3, are not
the same as the estimates for a 10-year
phase-in period because fewer facilities
would be naturally replaced or
remodeled during a 7-year or 5-year
phase-in than during a 10-year phase-in.
Therefore, more facilities would be
affected by this proposed rule.

Based on discussions with the
American Health Care Association and
State survey agencies, an average size
unsprinklered long term care facility has
100 resident beds and is 50,000 square
feet (50,000/100 or 500 square feet per
bed). Much larger long term care
facilities have recently been
constructed. However, as newly
constructed facilities, they are already
required to have sprinklers installed
throughout their buildings. Using the
methodology described above, table 3,
based on data from our sprinkler survey
and our Certification and Survey
Provider Enhanced Reporting system,
shows the size and number of affected
unsprinklered facilities over three
different phase-in periods.

TABLE 3.—NUMBER OF UNSPRINKLERED FACILITIES AFFECTED

ngz;h(?gsgo 50-99 beds | 100-199 beds | 200 or more | Total number
than 24500 (24,501— (49,501— beds (99,501 of affected
sq. ff) 49,500 sq. ft) 99,500 sq. ft) | or more sq. ft) facilities
10 year phase-in 102 220 168 25 515
7 year phase-in 110 238 181 27 556
5 year phase-in 116 249 190 28 583

An average partially sprinklered
facility also has 100 beds and is 50,000

square feet. Table 4 shows the size and
number of affected partially sprinklered periods.

facilities over three different phase-in
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TABLE 4.—NUMBER OF PARTIALLY SPRINKLERED FACILITIES AFFECTED

'-gsefjéh(?gsgo 50-99 beds | 100-199 beds | 200 or more | Total number
than 24.500 (24,501 (49,501— beds (99,501 of affected
sq. ff) 49,500 sq. ft) 99,500 sq. ft) | or more sq. ft) facilities
10 year phase-in 253 561 745 388 1,947
7 year phase-in 272 603 801 417 2,093
5 year phase-in 285 631 838 436 2,190

These buildings, however, would not
require sprinklers to be installed in all
areas because the building is already
partially sprinklered. For purposes of
this impact analysis, we assume that a
partially sprinklered building is 25
percent sprinklered, leaving 75 percent
of the building to be sprinklered in
accordance with this proposed rule.
Buildings in this category may have
more or less sprinkler coverage than this
assumption.

For facilities with fewer than 50
resident beds, we estimate that
sprinklers would be installed for 18,375
square feet (75 percent of maximum
square footage in this size category). For
facilities with 50 to 99 resident beds, we
estimate that sprinklers would be
installed for 27,750 square feet (75
percent of average square footage in this
size category). For facilities with 100 to
199 resident beds, we estimate that
sprinklers would be installed for 55,875
square feet (75 percent of average square
footage in this size category). For
facilities with more than 199 resident
beds, we estimate that sprinklers would
be installed for 75,000 square feet (75
percent of minimum square footage in
this size category).

Installation Cost Per Square Foot

Purchasing and installing a sprinkler
system according to the requirements of
NFPA 13 encompasses a wide variety of
factors, including those briefly
described in section II of this proposed
rule. Within the requirements of NFPA
13, there are numerous variables that
can impact the purchase and
installation costs for a facility. Each
facility has different needs that must be
addressed when purchasing and
installing a sprinkler system, and this
cost estimate cannot address each
particular need or combination of needs.
Therefore, we are basing our cost
estimates not on the individual
requirements of NFPA 13 for an
individual facility, but on a bundled
purchase and installation estimate for
an average facility, as described below.
Individual facilities may have costs

above or below those of this average
facility due to facility size and facility-
specific sprinkler system needs. Long
term care facilities that are based in
other health care facilities, such as
hospitals, would be required by this
proposed rule only to have sprinklers in
the long term care facility section of the
building. Therefore, we do not believe
that facility-based long term care
facilities would have different
installation costs than freestanding
facilities with similar resident bed and
square footage numbers.

We estimate that it would cost
between $4.10 and $6.15 per square foot
to purchase and install a sprinkler in an
existing facility, with an average cost of
$5.50 per square foot. According to the
Architects, Contractors, Engineers Guide
to Construction Costs, 2004 Edition by
Design and Construction Resources,
purchasing and installing sprinklers in
new long term care facilities costs $2.05
per square foot. This cost estimate
incorporates all contractor costs such as
labor, materials, and a 20 percent
overhead fee; 35 percent taxes and
insurance on labor, equipment, and
tools; and 5 percent sales tax.

Although we recognize that capital
and interest costs may increase the cost
of purchasing and installing automatic
sprinkler systems in long term care
facilities, these costs are not included in
our estimates. Due to the individual
circumstances of each facility, unknown
future interest rates, and various other
factors, we are unable to accurately
estimate the capital and interest costs of
installing sprinkler systems. Therefore,
we have chosen to exclude these costs
from our estimates while acknowledging
that they do exist and will play a role
to some degree in the decisions of long
term care facilities that would be
affected by this proposed rule.

Renovation costs are typically two to
three times higher than new
construction costs because installing the
sprinkler system must be completed in
a piecemeal fashion while the building
remains occupied. This increases the
length of the construction time and,

thus, increases its costs. In addition,
renovations to add sprinkler systems
often require upgrading or adding
related building components such as
water lines and fire pumps. The
upgrades and additions require more
capital investment and construction
time. Increased investment and
construction time also increases costs.

For purposes of this impact analysis,
we assume that renovating a typical
facility to add sprinklers would cost
approximately 2.5 times more than
purchasing and installing sprinklers in
new long term care facilities. We do not
have a specific source for this
assumption; therefore, we have also
included cost estimates for facilities that
would pay $4.10 per square foot (2
times the cost of installing sprinklers in
new construction) and $6.15 per square
foot (3 times the cost of installing
sprinklers in new construction).

Cost Estimates

The cost estimates for both
unsprinklered and partially sprinklered
facilities are presented in the following
tables. They are based on all of the
above-described estimates about the
number of facilities that would be
affected, the sizes of those facilities, and
the installation costs per square foot. We
note again that the number of facilities
that would be affected by this rule
changes based on the length of the
phase-in period because fewer facilities
would be naturally replaced or
remodeled during a 7-year or 5-year
phase-in than during a 10-year phase-in.
Therefore, as the phase-in time is
shortened, more facilities would be
affected by this rule, increasing the
estimated cost impact of this proposed
rule.

Based on the above-described
estimates and figures, we estimate that
an unsprinklered facility meeting the
following size specifications would
have the following costs to comply with
the installation requirements of this
proposed regulation. (See table 5)
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TABLE 5.—TOTAL INSTALLATION COST PER UNSPRINKLERED FACILITY

$4.10 per $5.50 per $6.15 per

square foot square foot square foot
> 50 beds (24,500 SQUATE fEET) ......ceeiiieieiiiie ettt et ere e $100,450 $134,750 $150,675
50-99 beds (37,000 square feet) ..... 151,700 203,500 227,550
100-199 beds (74,500 square feet) ..... 305,450 409,750 458,175
<199 beds (100,000 square feet) .........ccceeevenen. 410,000 550,000 615,000
Total cost for 515 facilities (10 year phase-in) .. 105,185,500 141,102,500 157,778,250
Total cost for 556 facilities (7 year phase-in) .... 113,510,550 152,270,250 170,265,825
Total cost for 583 facilities (5 year Phase-iN) ........ccccoeoiiiiiiiieiieeee s 118,941,000 159,555,000 178,411,500

We estimate that a partially
sprinklered facility meeting the

following size specifications would
have the following costs to comply with

the installation requirements of this
proposed regulation. (See table 6)

TABLE 6.—TOTAL INSTALLATION COST PER PARTIALLY SPRINKLERED FACILITY

> 50 beds (18,375 square feet)
50-99 beds (27,750 square feet)
100-199 beds (55,875 square feet)
More than 199 beds (75,000 square feet)

Total cost for 1,947 facilities (10 year phase-in) ..
Total cost for 2,093 facilities (7 year phase-in) ..
Total cost for 2,190 facilities (5 year phase-in) ..

$4.10 per $5.50 per $6.15 per

square foot square foot square foot
$75,338 $101,063 $113,006
113,775 152,625 170,663
229,088 307,313 343,631
307,500 412,500 416,250
372,868,849 500,189,749 541,842,556
400,825,249 537,692,224 582,472,102
419,309,099 562,487,624 609,342,841

Based on the different installation
costs and phase-in lengths presented in
this section, we estimate that the

combined installation cost for all
impacted long term care facilities
(unsprinklered and partially

sprinklered) would range from
$478,054,349 to $787,754,341. (See table
7)

TABLE 7.—TOTAL INSTALLATION COST FOR ALL FACILITIES

Total cost for 2,462 facilities (10 year phase-in)

Total cost for 2,649 facilities (7 year phase-in) ..
Total cost for 2,773 facilities (5 year phase-in) ..

$4.10 per $5.50 per $6.15 per
square foot square foot square foot
$478,054,349 | $641,292,249 | $699,890,806

514,339,799 689,962,474 752,787,927

538,250,099 722,042,624 787,754,341

As stated earlier, we do not expect
long term care facilities to have funds
immediately available to purchase and
install sprinklers. Therefore, we propose
to allow a phase-in period of
undetermined length to help mitigate
the cost of installing sprinklers by
allowing facilities time to reprioritize
and redistribute resources.

For illustrative purposes only, we
have estimated the annual costs of this
proposed rule for 10, 7, and 5-year

phase-in periods. While we would
encourage all facilities to immediately
begin the process of purchasing and
installing sprinklers, we understand that
some facilities would choose to wait
until the very end of a phase-in period
to begin this process. Therefore, we
expect that the full cost of this proposed
rule would be distributed over a period
of several years as facilities nationwide
would likely stagger their installation

schedules to meet their individual
needs and circumstances.

The following tables show the
estimated annual installation costs for
the phase-in periods based on the
estimated total cost figures shown in
table 7. The annual installation cost
estimates have been discounted at 3 and
7 percent in order to compare the cost
in today’s dollars to the cost in future
dollars.

TABLE 8.—ANNUAL COSTS OVER ALL PHASE-IN PERIODS

[In millions]

10 year phase-in
7 year phase-in ...
5 year phase-in

$4.10 per $5.50 per $6.15 per
square foot square foot square foot
47.81 64.1 69.96
73.48 98.6 107.53
107.65 144.4 157.55
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Maintenance

After installing an approved,
supervised automatic sprinkler system
in accordance with the 1999 edition of
NFPA 13 throughout the building, all
long term care facilities would be
required to test, inspect, and maintain
their sprinkler systems in accordance
with the 1998 edition NFPA 25. We
estimate that long term care facilities
would conduct quarterly inspections of
their sprinkler systems and annual trip
tests. We assume that each inspection
will take 4 hours to complete, at a cost
of $150 per inspection. We also assume
that each trip test would take 6 hours,
at a cost of $250. Based on these
assumptions, we estimate that long term
care facilities would spend $850
annually to test and inspect their
sprinkler systems. In addition, we
assume that long term care facilities will
spend an additional $150 annually to
perform any necessary maintenance
duties.

Individuals who perform these
testing, inspection, and maintenance
duties would have to be properly
trained and, in some States and local
jurisdictions, they would have to be
licensed. Generally, long term care
facilities would not have enough
sprinkler system work needs to directly
employ someone with the necessary
skills, training, and licensure. Therefore,
we believe that long term care facilities
would likely contract with another
company to meet their testing,
inspection, and maintenance needs. In
addition to actually conducting the
necessary testing, inspection, and
maintenance activities, we believe that
the contract would also include a
provision that the contractor prepares
adequate documentation of the activities
conducted. We estimate that the total
cost of meeting these requirements
would be $1,000 ($150 x 4 quarterly
inspections = $600 + $250 annual trip
test + $150 general maintenance costs =
$1,000).

In addition, all long term care
facilities that would be affected by this
proposed regulation would be required
to maintain documentation of all
inspection, maintenance, and testing
activities. The burden associated with
these requirements is estimated to be 1
hour per long term care facility.
Therefore, we estimate it would take
2,462 total annual hours (1 hour x 2,462
estimated affected long term care
facilities) to meet this requirement. This
documentation maintenance
requirement would cost an affected
facility $19 a year, based on an hourly
rate of $19 for an office employee ($19
per hour x 1 hour). The total annual cost

of this proposed documentation
requirement would be $46,778 ($19 per
facility x 2,462 facilities).

This estimated cost would be offset by
the elimination of the cost of
maintaining smoke alarms. Section
483.70(a)(7)(ii) requires long term care
facilities that did not have sprinklers
installed throughout their building to
have a program for testing, maintenance,
and battery replacement to ensure the
reliability of smoke alarms in their
facilities.

However, §483.70(a)(7)(iii)(b)
exempts long term care facilities from
this smoke alarm maintenance
requirement if their facilities have
sprinkler systems throughout their
building that are installed, tested, and
maintained in accordance with NFPA
13. Therefore, long term care facilities
that install and maintain sprinkler
systems in accordance with this
proposed regulation would be exempt
from the existing requirement to
maintain their smoke alarms. Due to the
fact that all long term care facilities
would be exempt from this smoke alarm
requirement upon the phase-in date of
a final regulation, we plan to add a
sunset date to the smoke alarm
requirement upon finalization of this
sprinkler regulation. Based on the cost
estimates published in “Fire Safety
Requirements for Certain Health Care
Facilities; Amendment” (70 FR 15229,
March 25, 2005), we estimate that this
exemption would save an average long
term care facility that was affected by
the smoke alarm requirement $2,800
annually. This results in a net savings
of $1,800 annually ($2,800 savings from
not maintaining smoke alarms —$1,019
cost of maintaining sprinklers = $1,781
net savings).

C. Alternatives Considered

1. Maintain Current Fire Safety
Requirements

We currently require long term care
facilities to comply with the fire safety
requirements in the LSC. In addition,
we currently require long term care
facilities that do not have sprinklers
installed throughout the building to
have and maintain at least battery
operated smoke alarms in resident
rooms and public areas. We believe that
these requirements are a solid
foundation for ensuring that all long
term care facility residents are protected
from the threat of fire.

We also believe that these current
measures do not go far enough to protect
long term care facility residents. Both
the Hartford and Nashville facilities
were in substantial compliance with the
LSC, yet both facilities experienced

severe fires with large numbers of
fatalities.

The smoke alarm requirement that we
published in the Federal Register on
March 25, 2005 (70 FR 15229) after
these fires was a step toward improving
fire safety and avoiding another
devastating fire. Unfortunately, smoke
alarms can only warn facility staff and
residents of the fire. They cannot
suppress a fire or prevent it from
spreading to other areas.

Long term care facility residents often
have multiple or severe health problems
that complicate the facility’s ability to
ensure their safety in the event of a fire.
For example, frail elderly residents may
rely on facility staff to assist them in
transferring and otherwise moving about
the facility. These types of residents are
unable to independently protect
themselves from the threat of fire by
moving away from the danger. They are
dependent on facility staff, who are also
responsible for ensuring the safety of
dozens of other residents. A rapidly
growing fire can overwhelm both the
staff and residents, leading to tragic
consequences.

However, a properly designed,
installed, and maintained sprinkler
system effectively prevents a fire from
spreading to other areas and
overwhelming the staff and residents.
Containing a fire reduces the threat to
residents in other portions of the
building and allows facility staff to
focus their energy on the area that is
most affected by the fire, without worry
about the fire spreading to other areas
and threatening other residents.
Sprinkler systems have consistently
served this function for many years, and
they are commonly recognized as the
single most effective fire safety device
currently available.

Given the past success of sprinkler
systems and their potential for saving
lives in the future, we believe that
maintaining the existing fire safety
requirements without adding sprinkler
requirements does not ensure the safety
of long term care facility residents to the
greatest extent possible.

In addition, maintaining the existing
fire safety requirements would have left
decisions regarding more stringent fire
safety measures in the hands of State
and local governments. State and local
governments have, in the past, made
very different decisions about fire safety
requirements in long-term care facilities.
For example, some States, such as
Tennessee and Virginia, already require
all long-term care facilities to have
sprinklers throughout their buildings. In
contrast, other States, such as Arkansas
and Nebraska, do not have such
requirements, resulting in 25 percent or
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more of their long-term care facilities
completely lacking sprinklers. This
level of variability is not acceptable
because residents of long-term care
facilities should be assured the same
minimum level of fire safety regardless
of what State or locality they reside in.
Federal regulation is the most efficient
and expedient manner for achieving the
goal of uniform nationwide minimum
fire safety standards; therefore, we chose
to pursue Federal regulation rather than
depending on State and local
governments.

2. Exempt Small Facilities

The Medicare Conditions of
Participation are the minimum
requirements that providers are required
to meet in order to be Medicare and
Medicaid certified. Many other
standards setting organizations have
requirements that go beyond what
Medicare and Medicaid require.
Facilities may choose to strive for these
higher standards, although Medicare
and Medicaid do not require them to do
s0.

Exempting any facility from this
proposed minimum requirement would
be a disservice to the residents of that
facility. Residents deserve to be safe
from the threat of fire, whether they
reside in a large facility or a smaller one.
The proposed sprinkler requirement
would ensure that, regardless of the size
or location of their residence, all
residents are protected by the same
basic minimum fire safety requirements.

We believe that a phase-in period
would help to mitigate the costs of
installing sprinklers for small facilities
while ensuring that all residents are
protected by the same minimum
requirements. Therefore, we are not
proposing to exempt small facilities
from this requirement.

3. Require Immediate Compliance

Requiring immediate compliance with
the proposed condition would, we
believe, be a hardship for affected long
term care facilities. Designing a
sprinkler system, purchasing it,
installing it, and testing it all require a
significant amount of time. The typical
60-day delay in the effective date of a
regulation would not be sufficient time
to complete the entire sprinkler process.
For this reason, we have chosen not to
require immediate compliance. Instead,
we believe that it is appropriate to
propose a several-year phase-in period
for this regulation.

We are specifically requesting public
comments and suggestions regarding the
length of a phase-in period in section
I1.B of this proposed rule.

D. Conclusion

For these reasons, we are not
preparing analyses for the RFA because
we have determined that this rule
would not have a significant economic
impact on small entities because the
estimated cost of the proposed
regulation would account for less than
1 percent of an affected facility’s
revenue over, for example, a 7-year or
10-year period.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 483

Grant programs—health, Health
facilities, Health professions, Health
records, Medicaid, Medicare, Nursing
homes, Nutrition, Reporting and
recordkeeping requirements, Safety.

For the reasons set forth in the
preamble, the Centers for Medicare and
Medicaid Services proposes to amend
42 CFR chapter IV as set forth below:

PART 483—REQUIREMENTS FOR
STATES AND LONG-TERM CARE
FACILITIES

1. The authority citation for part 483
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

Subpart B—Requirements for Long-
Term Care Facilities

2.In §483.70, add new paragraph
(a)(7)(iv) and new paragraph (a)(8) to
read as follows:

§483.70 Physical environment.

(a] N

(7) * *x *

(iv) The terms of paragraph (a)(7) of
this section shall remain effective
through the date specified at paragraph
(a)(8)(i) of this section.

(8) A long term care facility must:

(i) Install an approved, supervised
automatic sprinkler system in
accordance with the 1999 edition of
NFPA 13, Standard for the Installation
of Sprinkler Systems, as incorporated by
reference, throughout the building by
phase-in date to be determined. The
Director of the Office of the Federal
Register has approved the NFPA 13
1999 edition of the Life Safety Code,
issued July 22, 1999 for incorporation

by reference in accordance with 5 U.S.C.

552(a) and 1 CFR part 51. A copy of the
Code is available for inspection at the
CMS Information Resource Center, 7500
Security Boulevard, Baltimore, MD or at
the National Archives and Records

Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/

code_of _federal regulations/
ibr_locations.html. Copies may be
obtained from the National Fire
Protection Association, 1 Batterymarch
Park, Quincy, MA 02269.

(ii) Test, inspect, and maintain an
approved, supervised automatic
sprinkler system in accordance with the
1998 edition of NFPA 25, Standard for
the Inspection, Testing and
Maintenance of Water-Based Fire
Protection Systems, as incorporated by
reference. The Director of the Office of
the Federal Register has approved the
NFPA 25 1998 edition of the Life Safety
Code, issued January 16, 1998 for
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. A copy of the Code is
available for inspection at the CMS
Information Resource Center, 7500
Security Boulevard, Baltimore, MD or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202—-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of _federal_regulations/
ibr_locations.html. Copies may be
obtained from the National Fire
Protection Association, 1 Batterymarch
Park, Quincy, MA 02269.

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: September 23, 2005.
Mark B. McClellan,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: July 3, 2006.
Michael O. Leavitt,
Secretary.
[FR Doc. E6-17911 Filed 10-26-06; 8:45 am]|
BILLING CODE 4120-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
RIN 0648-AT60

[Docket No. 061020273-6273-01; 1.D.
101606A]

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries; 2007
Summer Flounder, Scup, and Black
Sea Bass Specifications; 2007
Research Set-Aside Projects

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed specifications; request
for comments.

SUMMARY: NMF'S proposes specifications
for the 2007 summer flounder, scup,
and black sea bass fisheries. The
implementing regulations for the
Summer Flounder, Scup, and Black Sea
Bass Fishery Management Plan (FMP)
require NMFS to publish specifications
for the upcoming fishing year for each
of the species and to provide an
opportunity for public comment. The
intent of this action is to establish
harvest levels that assure that the target
fishing mortality rates (F) or
exploitation rates specified for these
species in the FMP are not exceeded
and to allow for rebuilding of the stocks
in accordance with the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). NMFS has conditionally approved
four research projects for the harvest of
the portion of the quota that has been
recommended by the Mid-Atlantic
Fishery Management Council (Council)
to be set aside for research purposes. In
anticipation of receiving applications
for Experimental Fishing Permits (EFPs)
to conduct this research, the Assistant
Regional Administrator for Sustainable
Fisheries, Northeast Region, NMFS
(Assistant Regional Administrator), has
made a preliminary determination that
the activities authorized under the EFPs
issued in response to the approved
Research Set-Aside (RSA) projects
would be consistent with the goals and
objectives of the FMP. However, further
review and consultation may be
necessary before a final determination is
made to issue any EFP.

DATES: Comments must be received on
or before November 17, 2006.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail: FSB2007@noaa.gov. Include
in the subject line the following
identifier: “Comments on 2007 Summer
Flounder, Scup, and Black Sea Bass
Specifications.”

¢ Federal e-Rulemaking portal: http://
www.regulations.gov.

e Mail and hand delivery: Patricia A.
Kurkul, Regional Administrator, NMFS,
Northeast Regional Office, One
Blackburn Drive, Gloucester, MA 01930.
Mark the outside of the envelope:
“Comments on 2007 Summer Flounder,
Scup, and Black Sea Bass
Specifications.”

o Fax: (978) 281-9135.

Copies of the specifications
document, including the Environmental
Assessment, Regulatory Impact Review,
and Initial Regulatory Flexibility
Analysis (EA/RIR/IRFA) and other
supporting documents for the
specifications are available from Daniel
Furlong, Executive Director, Mid-
Atlantic Fishery Management Council,
Room 2115, Federal Building, 300 South
Street, Dover, DE 19901-6790. Copies of
the supplemental economic analysis are
available from Patricia A. Kurkul,
Regional Administrator, Northeast
Region, National Marine Fisheries
Service, One Blackburn Drive,
Gloucester, MA 01930-2298. These
documents are also accessible via the
Internet at http://www.nero.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, Fishery Policy
Analyst, (978) 281-9279.

SUPPLEMENTARY INFORMATION:
Background

The summer flounder, scup, and
black sea bass fisheries are managed
cooperatively by the Council and the
Atlantic States Marine Fisheries
Commission (Commission), in
consultation with the New England and
South Atlantic Fishery Management
Councils. The management units
specified in the FMP include summer
flounder (Paralichthys dentatus) in U.S.
waters of the Atlantic Ocean from the
southern border of North Carolina (NC)
northward to the U.S./Canada border,
and scup (Stenotomus chrysops) and
black sea bass (Centropristis striata) in
U.S. waters of the Atlantic Ocean from
35°13.3" N. lat. (the latitude of Cape
Hatteras Lighthouse, Buxton, NC)
northward to the U.S./Canada border.
Implementing regulations for these
fisheries are found at 50 CFR part 648,
subpart A (General Provisions), subpart
G (summer flounder), subpart H (scup),
and subpart I (black sea bass).

The regulations outline the process
for specifying the annual commercial
quotas and recreational harvest limits

for the summer flounder, scup, and
black sea bass fisheries, as well as other
management measures (e.g., mesh
requirements, minimum fish sizes, gear
restrictions, possession restrictions, and
area restrictions) for these fisheries. The
measures are intended to achieve the
annual targets set forth for each species
in the FMP, specified either as an F or
an exploitation rate (the proportion of
fish available at the beginning of the
year that are removed by fishing during
the year). Once the catch limits are
established, they are divided into quotas
based on formulas contained in the
FMP.

As required by the FMP, a Monitoring
Committee for each species, made up of
members from NMFS, the Commission,
and both the Mid-Atlantic and New
England Fishery Management Councils,
reviews the best available scientific
information and recommends catch
limits and other management measures
that will achieve the target F or
exploitation rate for each fishery.
Consistent with the implementation of
Framework Adjustment 5 to the FMP
(69 FR 62818, October 28, 2004), each
Monitoring Committee meets annually
to recommend the Total Allowable
Landings (TAL), unless the TAL has
already been established for the
upcoming calendar year as part of a
multiple-year specification process,
provided that new information does not
require a modification to the multiple-
year quotas. Further, the TALs may be
specified in any given year for the
following 1, 2, or 3 years. The Council
is not obligated to specify multi-year
TALs, but is able to do so, depending on
the information available and the status
of the fisheries.

The Council’s Demersal Species
Committee and the Commission’s
Summer Flounder, Scup, and Black Sea
Bass Management Board (Board)
consider the Monitoring Committees’
recommendations and any public
comment and make their own
recommendations. While the Board
action is final, the Council’s
recommendations must be reviewed by
NMEFS to assure that they comply with
FMP objectives. The Council and Board
made their recommendations, with the
exception of Board recommendations
for the 2007 summer flounder fishery, at
a joint meeting held August 1-3, 2006.
The Board delayed its action regarding
a summer flounder TAL
recommendation until its October 22—
26, 2006, meeting.

Explanation of RSA

In 2001, regulations were
implemented under Framework
Adjustment 1 to the FMP to allow up to
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3 percent of the TAL for each species to
be set aside each year for scientific
research purposes. For the 2007 fishing
year, a Request for Proposals was
published to solicit research proposals
based upon the research priorities that
were identified by the Council (70 FR
76253, December 23, 2005). Four
applicants were notified in August 2005
that their research proposals had
received favorable preliminary review.
For informational purposes, these
proposed specifications include a
statement indicating the amount of
quota that has been preliminarily set
aside for research purposes (3 percent of
the TAL for each fishery, as
recommended by the Council and
Board), and a brief description of the
RSA projects, and the amount of RSA
requested for each project. The RSA
amounts may be adjusted, following
consultation with RSA applicants, in
the final rule establishing the 2007
specifications for the summer flounder,
scup, and black sea bass fisheries. If the
total amount of RSA is not awarded,
NMFS will publish a document in the
Federal Register to restore the unused
amount to the applicable TAL.

For 2007, four RSA projects have been
conditionally approved by NMFS and
are currently awaiting a notice of award.
These projects collectively may be
awarded the following amounts of RSA
(3 percent of the proposed TALs):
389,490 1b (177 mt) of summer flounder;
360,000 1b (163 mt) of scup; and 150,000
b (68 mt) of black sea bass. The projects
collectively also may be awarded up to
1,124,356 1b (510 mt) of Loligo squid
and 363,677 1b (165 mt) of bluefish.

The University of Rhode Island
submitted a proposal to conduct a
fourth year of work in a fishery-
independent scup survey that would
utilize unvented fish traps fished on
hard bottom areas in southern New
England waters to characterize the size
composition of the scup population.
Survey activities would be conducted
from May 1 through November 30, 2007,
at 10 rocky bottom study sites located
offshore, where there is a minimal scup
pot fishery and no active trawl fishery,
and at 2 scup spawning ground sites. Up
to two vessels would conduct the
survey. Sampling would occur off the
coasts of Rhode Island and southern
Massachusetts. Up to three vessels
would harvest the RSA during the
period January 1 through December 31,
2007. The preliminary RSA requested
for this project is 2,000 1b (907 kg) of
summer flounder; 40,000 1b (18 mt) of
scup; and 30,000 1b (14 mt) of black sea
bass.

The National Fisheries Institute (NFI)
and Rutgers University submitted a

proposal to conduct a fifth year of work
on a commercial vessel-based trawl
survey program in the Mid-Atlantic
region that would track the migratory
behavior of selected recreationally and
commercially important species.
Information gathered during this project
would supplement the NMFS finfish
survey databases and improve methods
to evaluate how seasonal migration of
fish in the Mid-Atlantic influences stock
abundance estimates. Up to two vessels
would conduct survey work in the Mid-
Atlantic during January, March, May,
and November 2007, along up to eight
offshore transects. The transects would
include six fixed offshore transects, one
each near Alvin, Hudson, Baltimore,
Poor Man’s, Washington, and Norfolk
Canyons, and two to three adaptive
transects positioned within the Mid-
Atlantic area selected during a pre-
cruise meeting with NFI, Rutgers
University, and the NMFS Northeast
Fisheries Science Center (Center). Up to
15 1-nautical mile tows would be
conducted along each transect at depths
from 40 to 250 fathoms (73 to 457 m).
Up to 25 vessels would harvest the RSA
during the period January 1 through
December 31, 2007. The preliminary
RSA requested for the project is 223,140
Ib (101 kg) of summer flounder; 221,581
Ib (101 mt) of scup; 61,500 b (28 mt) of
black sea bass; 281,059 1b (127 mt) of
Loligo squid; and 363,677 b (165 mt) of
bluefish.

The Cornell Cooperative Extension of
Suffolk County submitted a proposal to
evaluate summer flounder discard
mortality in the bottom trawl fishery.
The project is intended to improve and
enhance fishery information relative to
discard mortality of summer flounder in
the bottom trawl fishery. Trawl-caught
summer flounder, both legal and sub-
legal size, would be measured, tagged,
and kept in a live holding pen (net pen)
for mortality monitoring. Mortality
would be monitored on a weekly basis
and fish would be released with tags
after 2 weeks. Extended mortality and
migration information would be
collected upon recapture of tagged fish.
One inshore day trip would be made
every 14 to 17 days from May to
September for a total of 10 day trips.
Overall, with 120 fish taken on each
trip, a total of 1,200 fish would be
collected from commercial vessels
during the project. The research trips
would be made aboard 15 commercial
vessels (vessels of opportunity) engaged
in the mixed trawl fishery, and would
be conducted inshore along the coast of
southern Long Island from Jones Inlet to
Montauk Point, reaching depths of 240
ft (73 m). Areas sampled would include

NMFS statistical areas 611, 612, 613,
and 539. Vessels would be compensated
to make three specific tows for summer
flounder to assess trawl mortality.
Duration of these tows would be 1, 2,
and 3 hours. An additional 25 vessels
would harvest the RSA amounts
allocated to the project over the course
of the fishing year. The preliminary RSA
requested for the project is 178,000 lbs
(81 mt) of summer flounder.

The National Fisheries Institute (NFI)
and Rutgers University submitted a
proposal to conduct studies on bycatch
reduction and gear development in the
Mid-Atlantic through evaluation of
optimal codend mesh size in the Loligo
squid fishery. The project would
evaluate the performance of
intermediate codend mesh sizes above
the present legal size of 1.875 inches
(4.8 cm) and below 2.5 inches (6.35 cm),
e.g. mesh sizes of 2.125 inches (5.4 cm)
and 2.25 inches (5.7 cm). The
researchers would also attempt to
determine the influence of these
intermediate mesh sizes on the catch of
other species such as butterfish, silver
hake, and accompanying bycatch
species as well as Loligo squid
measuring below market size (4 inches
(10.2 cm)). The project would use two
similar vessels in the 75- to 100—ft (23-
to 30—m) range to test different mesh
sizes in squid nets under commercial
use. The exact number of tows would
depend on the duration of each tow,
which would be determined by the
vessel captain during fishing. The
research would involve a total of 108 to
144 tows, each lasting approximately 2—
3 hours, and would take place in
February and/or March 2007 near the
Hudson Canyon. Approximately 25
vessels would harvest the RSA amounts
allocated to the project over the course
of the fishing year. The preliminary RSA
requested for the project is 163,633 1b
(74 mt) of summer flounder; 269,305 1b
(122 mt) of scup; 40,358 1b (18 mt) of
black sea bass; and 331,000 1b (150 mt)
of Loligo squid.

Regulations under the Magnuson-
Stevens Act require publication of this
notification to provide interested parties
the opportunity to comment on
applications for proposed EFPs.

Explanation of Quota Adjustments Due
to Quota Overages

This action proposes commercial
quotas based on the proposed TALs and
Total Allowable Catches (TACs) and the
formulas for allocation contained in the
FMP. In 2002, NMFS published final
regulations to implement a regulatory
amendment (67 FR 6877, February 14,
2002) that revised the way in which the
commercial quotas for summer
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flounder, scup, and black sea bass are
adjusted if landings in any fishing year
exceed the quota allocated (thus
resulting in a quota overage). If NMFS
approves a different TAL or TAC at the
final specifications stage, the
commercial quotas will be recalculated
based on the formulas in the FMP.
Likewise, if new information indicates
that overages have occurred and
deductions are necessary, NMFS will
publish notice of the adjusted quotas in
the Federal Register. NMFS anticipates
that the information necessary to
determine whether overage deductions
are necessary will be available by the
time the final specifications are
published. The commercial quotas
contained in these proposed
specifications for summer flounder,
scup, and black sea bass do not reflect
any deductions for overages. The final
specifications, however, will contain
quotas that have been adjusted
consistent with the procedures
described above.

Summer Flounder

The Center’s Southern Demersal
Working Group met in May 2005 to
address the terms of reference for Stock
Assessment Workshop (SAW) 41. The
Stock Assessment Review Committee
(SARC) accepted the 2005 stock
assessment update as the basis for
management advice, and also accepted
the Demersal Working Group’s
recommended updated biological
reference point values as follows:
Frnsy=Fmax=0.276; MSY=42 million lb
(22,000 mt), and By,sy=204 million 1b
(92,532 mt). Fgy is the fishing mortality
rate that, if applied constantly, would
result in maximum sustainable yield
(MSY). Frax is the level of fishing
mortality that produces maximum yield
per recruit. When F > Fp., overfishing
is considered to be occurring, and when
B<2 Bmsy, the stock is considered
overfished.

The Southern Demersal Working
Group met on June 20, 2006, to update
the summer flounder assessment
through 2005/2006 based on the latest
research survey and fisheries catch data
available. This was a routine annual
update, as called for by the FMP, and
was based on the same population
model as used in recent years. Key
results of the update were as follows:
Overfishing is occurring (i.e., F > Fmax).
Almost all of the full-age structure state
and Federal survey indices used to
update the assessment have dropped
since 2003. Mean fish weight has
decreased, and this has contributed to
increased fishing mortality, as more fish
are taken by weight for a given catch
level. The 2005 F was estimated to have

been 0.53, a significant decline from the
1.32 estimated for 1994, but well above
the threshold F of 0.276. The stock was
not determined to be overfished and
was estimated to be just above the
biomass threshold. Total stock biomass
(TSB) increased substantially during the
1990s and through 2004, but decreased
slightly since 2004, and was estimated
to be 105 million Ib (47,627 mt) on
January 1, 2006, just over the biomass
threshold (V2Bmsy) of 102 million 1b
(46,266 mt)). Spawning stock biomass
(SSB) also increased during the 1990s
through 2004 (to 72 million 1b (32,659
mt) in 2004), before decreasing to 67
million 1b (30,391 mt) in 2005.
Recruitment since 1988 was estimated
to have improved, generally, although
the 2003 and 2005 year classes were
estimated to have been well below the
median (33 million fish) at 24.5 million
fish and 14.5 million fish, respectively.

It has been recognized since 1995 that
the summer flounder stock assessment
model tends to underestimate F and
overestimate stock biomass and
recruitment in the most recent years of
the analysis (typically for the previous
5 years), until those estimates stabilize
as new data are added to the analysis.
For example, the 2006 stock assessment
update showed that the estimate for
F2004 had increased from last year’s
estimate of 0.4 to 0.46; and that the
estimate for F»os was 0.53. This pattern
is likely the result of an underestimation
of the true catch, due to discards and/
or unreported landings. The impact for
management, given these persistent
retrospective patterns, is that, although
the summer flounder stock continues to
increase, it is increasing at a lower rate
than, and is currently at a smaller size
than, previously forecast. Because the
Magnuson-Stevens Act requires stocks
to be rebuilt to a level that produces
MSY, it was clear from the 2006 stock
assessment update that additional
rebuilding of these species is still
required. For summer flounder, the
rebuilding period ends December 31,
2009.

The regulations state that the Council
shall recommend, and NMFS shall
implement, measures (including the
TAL) necessary to ensure, with at least
a 50—percent probability of success, that
the applicable specified F will not be
exceeded. This requirement is also
consistent with a 2000 Federal Court
Order (Natural Resources Defense
Council v. Daley, Civil No. 1:99 CV
00221 (JLG)) regarding the setting of the
summer flounder TAL. Through the
course of the rebuilding period, NMFS
has set TALs estimated to have at least
a 50—percent probability of not
exceeding Fmax.

For 2007, the Council’s Summer
Flounder Monitoring Committee
considered that a TAL of 19.9 million 1b
(9,026 mt) would meet the 50—percent
probability of success standard (based
on the Southern Demersal Working
Group 2006 update), but recommended
a TAL (13.88 million Ib (6,296 mt))
associated with an F of 0.185, i.e., a 33—
percent reduction of the Fp.x (0.276), in
order to account for the retrospective
pattern of F underestimation. In August
2006, the Council and the Board
discussed at length the Southern
Demersal Working Group 2006 update,
the TAL for 2007, and potential TALs
for the remainder of the rebuilding
period. The Council considered the
following TAL options: (1) a 2007 TAL
of 19.9 million 1b (9,026 mt); (2) the
Summer Flounder Monitoring
Committee’s recommendation of 13.88
million 1b (6,296 mt) for 2007; (3) a 2007
TAL projected to result in rebuilding of
the summer flounder stock by 2010
(7.69 million 1b (3,489 mt)); (4) a 2007
TAL that would both allow for
rebuilding by 2010 and account for the
retrospective F pattern (5.22 million lb
(2,368 mt)); (5) a constant TAL for 2007
through 2009 that would allow for
rebuilding by 2010 (10.04 million lb
(4,554 mt)); and (6) a constant TAL for
2007 through 2009 that would allow for
rebuilding by 2010 and that corrects for
the retrospective pattern of F
underestimation (6.72 million Ib (3,048
mt)). The Council focused discussion on
a 2007 TAL of 19.9 million 1b (9,026
mt).

During the August 2006 Council
discussion of the feasibility of achieving
the biomass target, given recent
recruitment levels, NMFS offered to re-
examine the biological reference point
values based on the use of the most
recent scientific information available
and on use of a subset (rather than the
full range) of recruitment input data.
Projections were to be re-run based on
the revised reference points, the current
growth potential of the population, and
the recent history of reproductive effort
(recruitment), and the results were to be
peer-reviewed. NMFS encouraged the
Council to recommend a TAL for 2007,
and indicated that any new information
resulting from the stock assessment re-
examination and the peer review
thereof, if appropriate, would be
reflected in the proposed specifications.
In the end, the Council adopted a 2007
TAL of 19.9 million 1b (9,026 mt), with
3 percent of the TAL set aside for
research. This TAL would represent a
16—percent decrease for 2007 from the
2006 TAL of 23.59 million Ib (10,700
mt). After deducting the RSA, the TAL
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would be divided into a commercial
quota (60 percent) and a recreational
harvest limit (40 percent). The Board
delayed its vote until its October 22-26,
2006, meeting, to consider the updated
analyses.

NMFS’s re-examination of the
biological reference points, the peer
review of this work, and subsequent
analysis stemming from the peer review
was completed in September 2006 and

is documented in “Summer Flounder
Assessment and Biological Reference
Point Update for 2006.”” This update is
available at http://www.nefsc.noaa.gov/
nefsc/saw/2006FlukeReview/.

The Peer Review Panel’s (Panel’s)
review did not result in any change in
the current stock status determinations
of the summer flounder stock. It
confirmed that overfishing occurred
throughout the rebuilding period, and

that F must be substantially lowered for
2007 through 2009 to allow for
rebuilding by 2010. The stock continues
to be considered not overfished, but is
still just slightly above the biomass
threshold. Table 1 summarizes and
compares findings from the Southern
Demersal Working Group 2006 Update
and the recent peer reviewed
assessment and biological reference
point update.

TABLE 1. COMPARISON OF THE FINDINGS OF THE SOUTHERN DEMERSAL WORKING GROUP 2006 UPDATE) AND THE PEER
REVIEWED SUMMER FLOUNDER ASSESSMENT AND BIOLOGICAL REFERENCE POINT UPDATE)

Factor 2006 Assessment (June 2006) Update (September 2006)
Fmax 0.276 0.280
Frebuita 0.099 0.15
F200s 0.528 0.407
Overfishing Yes Yes
R 33.11 million fish (median) 37 million fish (mean)
Bumsyproxy TSB=204 million |b (92,645 mt) TSB (age 1 + fish) = 215 million Ib (97,430 mt)

SSB=197 million b (89,411 mt)*

Biomass threshold

1/2TSB=102 million Ib (46,323 mt)

1/25SB=98.5 million Ib (44,706 mt)

SSBsgos 67 million Ib (30,600 mt) 105 million Ib (47,498 mt)

TSB20os 105 million Ib (47,800 mt) (age 0+ fish) 113 million Ib (51,317 mt) (age 1+ fish)
Overfished No (52% of Bmsy) No (53% of Bmsy)

MSY 42 million Ib (19,072 mt) 47 million Ib (21,444 mt)

L 1

|

* Panel suggested use of SSB as B, proxy in the future, but provided TSB information for comparison.

The Panel recommended several
adjustments in the assessment. The
most important of these are that the
stock condition be assessed using SSB
rather than TSB, and several changes in
how the weight of fish not yet Age 1 is
used in the stock assessment model.
With respect to the Southern Demersal
Working Group 2006 Update, the
recently updated analysis (which
incorporated the Panel
recommendations) lowered the best
estimate of By, raised Fuax slightly,
raised MSY, and raised the SSB
estimates and lowered the F estimates
for 2000-2005. The annual F projected
to allow for rebuilding to SSBmax by
2010 (Frebuina) is currently estimated to
be 0.15. Should an F of 0.15 in the 2007
fishing year prove to be inconsistent
with allowing the stock to rebuild by
2010, based on the results of the annual
summer flounder stock assessment

update in June 2007, NMFS would
adjust the target F for 2008. Similar
adjustment for the 2009 target F would
occur based on the June 2008 stock
assessment update, if necessary. Fishing
at F=0.15 starting in 2007 is also
anticipated to rebuild the stock to
within 1 percent of the B, proxy
currently in the FMP (a TSB of 204
million 1b (92,645 mt)) by 2010. The
Panel acknowledged the retrospective
pattern of F underestimation (by 34
percent), biomass overestimation (by 12
percent), and recruitment
overestimation (by 4 percent). The Panel
made no recommendation on how to
adjust the analysis for this pattern, but
noted that it should be taken into
account when setting management
targets.

At the October 10-12, 2006, Council
meeting, following a presentation of the
Panel’s findings, the Council voted to

include a provision to amend the
summer flounder biomass target, based
on the updated, best available scientific
information, in Amendment 14 to the
FMP, which is currently under Council
development.

Projections indicate that fishing at a
constant Fpax level of 0.28 would result
in not achieving the biomass target until
after 2022. As indicated above,
commensurate with the objectives of the
FMP, reduced TALs will be needed for
2007 through 2009 to achieve the
biomass target by the end of the 10-year
rebuilding period for summer flounder.
The best available scientific information
indicates that a TAL of 14.156 million
b (6,421 mt) is expected to have at least
a 50—percent probability of achieving an
F of 0.15 in 2007, if the TAL and
assumed discard level in 2006 are not
exceeded. It also will also ensure, with
a much greater than 50—percent
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probability of success, that Frax will not
be exceeded. The setting of an annual
TAL greater than this amount would be
contrary to the rebuilding requirements
of the Magnuson-Stevens Act and
objectives of the FMP.

In consideration of the Panel’s
recommendation to take the
retrospective pattern of F
underestimation into account when
setting management targets, and the
requirement to rebuild the stock by the
end of 2009, NMFS proposes a TAL that
is associated with a 75—percent
probability of achieving the F that is
projected to allow the stock to rebuild
to an SSB of 197 million 1b (89,411 mt)
and further assure to an even greater
extent that Fnax will not be exceeded.
The best available scientific information
indicates that a TAL of 12.983 million
Ib (5,889 mt) is expected to have at least
a 75—percent probability of achieving an
F of 0.15 in 2007, if the TAL and
assumed discard level in 2006 are not
exceeded, and is expected to allow for
rebuilding of the stock to the target
biomass by the end of 2009.

For these reasons, NMFS proposes a
summer flounder TAL of 12.983 million

1b (5,889 mt) for 2007. This TAL would
represent a 45—percent decrease for
2007 from the 2006 TAL of 23.59
million 1b (10,700 mt). The initial TAL
would be allocated 60 percent
(7,789,800 Ib (3,533 mt)) to the
commercial sector and 40 percent
(5,193,200 1b (2,356 mt)) to the
recreational sector, as specified in the
FMP. For 2007, the Council and Board
agreed to set aside 3 percent of the
summer flounder TAL for research
activities. After deducting the RSA
(389,490 1b (177 mt)) from the TAL
proportionally for the commercial and
recreational sectors, as specified in the
FMP, i.e., 60 percent and 40 percent,
respectively, the commercial quota
would be 7,556,106 1b (3,427 mt) and
the recreational harvest limit would be
5,037,404 1b (2,285 mt). The commercial
quota then would be allocated to the
coastal states based upon percentage
shares specified in the FMP.

In addition, the Commission is
expected to maintain the voluntary
measures currently in place to reduce
regulatory discards that occur as a result
of landing limits established by the
states. The Commission established a

system whereby 15 percent of each
state’s quota would be voluntarily set
aside each year to enable vessels to land
an incidental catch allowance after the
directed fishery has been closed. The
intent of the incidental catch set-aside is
to reduce discards by allowing
fishermen to land summer flounder
caught incidentally in other fisheries
during the year, while also ensuring that
the state’s overall quota is not exceeded.
These Commission set-asides are not
included in these proposed
specifications because these measures
are not authorized by the FMP and
NMFS does not have authority to
implement them.

Table 2 presents the proposed
allocations by state, with and without
the commercial portion of the RSA
deduction. These state quota allocations
are preliminary and are subject to
reductions if there are overages of states
quotas carried over from a previous
fishing year (using the landings
information and procedures described
earlier). Any commercial quota
adjustments to account for overages will
be included in the final rule
implementing these specifications.

TABLE 2. 2007 PROPOSED INITIAL SUMMER FLOUNDER STATE COMMERCIAL QUOTAS.

L 1

1 1

|

Commercial Quota Commercial Quota less RSA?
State Percent Share
Ib kg2 Ib kg?
ME 0.04756 3,705 1,681 3,594 1,630
NH 0.00046 36 16 35 16
MA 6.82046 531,300 240,998 515,361 233,768
RI 15.68298 1,221,673 554,151 1,185,023 537,526
CT 2.25708 175,822 79,753 170,547 77,360
NY 7.64699 595,685 270,203 577,815 262,097
NJ 16.72499 1,302,843 590,970 1,263,758 573,241
DE 0.01779 1,386 629 1,344 610
MD 2.03910 158,842 72,051 154,077 69,889
VA 21.31676 1,660,533 753,218 1,610,717 730,621
NC 27.44584 2,137,976 969,786 2,073,837 940,692
TOTAL3 100.00001 7,789,801 3,553,456 7,556,108 3,427,450

1 Preliminary Research Set-Aside: 3 percent of the commercial quota, i.e., 233,694 Ib (106 mt).

2 Kilograms are as converted from pounds and do not sum to the converted total due to rounding.
3 Rounding of quotas results in totals exceeding 100 percent.

Scup

For scup, the stock is considered
overfished when the 3-year average of
scup SSB is less than the biomass
threshold (2.77 kg/tow; the maximum
Center spring survey 3-year average of

SSB). Scup was last formally assessed in
June 2002 at the 35th Northeast Regional
Stock Assessment Workshop (SAW). At
that time, SARC 35 indicated that the
species was no longer overfished, but
that stock status with respect to

overfishing could not be evaluated. An
anomalously large spring SSB index
value for 2002 resulted in the 3-year
SSB average exceeding the biomass
threshold for 2001 through 2003.
However, more recent information
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indicates that the scup SSB has
decreased, and the 3-year SSB average
values for 2004 (0.69 kg/tow) and 2005
(1.32 kg/tow) were under one-quarter
and one-half of the SSB threshold,
respectively. Therefore, the stock is
considered overfished.

The proposed scup specifications for
2007 are based on an exploitation rate
(21 percent) in the rebuilding schedule
that was approved when scup was
added to the FMP in 1996, prior to
passage of the Sustainable Fisheries Act
(SFA). Subsequently, to comply with
the SFA amendments to the Magnuson-
Stevens Act, the Council prepared
Amendment 12 to the FMP, which
proposed to maintain the existing
rebuilding schedule for scup established
by Amendment 8 to the FMP. On April
28, 1999, NMFS disapproved the
proposed rebuilding plan for scup
because the rebuilding schedule did not
appear to be sufficiently risk-averse.
Later, however, NMFS advised the
Council that use of the exploitation rate
as a proxy for F would be acceptable
and sufficiently risk-averse. NMFS
considers the risks associated with the
disapproved rebuilding plan as not
applicable to the proposed
specifications because they apply only
for 1 fishing year and will be reviewed,
and modified as appropriate, by the
Council and NMFS annually.
Furthermore, setting the scup
specifications using an exploitation rate
of 21 percent is a more risk-averse
approach to managing the resource than
not setting any specifications until the
Council submits, and NMFS approves, a
revised rebuilding plan that complies
with all Magnuson-Stevens Act
requirements. The Council is currently
addressing this deficiency through
Amendment 14 to the FMP, which is
under development.

Given the uncertainty associated with
the spring survey, the Council and
Board agreed with the Scup Monitoring
Committee recommendation to set a
TAC and TAL for 1 year only. A
recommendation on the TAC for 2007 is
complicated by the lack of information
on discards and mortality estimates for
fully recruited fish. In recent years,
Council staff has used the 3-year SSB
index average, the relative exploitation
index (based on total landings and the
spring survey SSB index), and

assumptions about F to develop a TAL
recommendation. That approach would
indicate that a TAL of 31.12 million lb
(14,116 mt; nearly double that for 2006)
would achieve the target exploitation
rate of 21 percent in 2007. Council staff
cautioned against use of the SSB index
to derive a TAC for 2007, given the
current overfished status for scup, poor
2004 and 2005 year classes, and the
uncertainty associated with the survey
indices, and instead suggested a TAL of
12 million 1b (5,443 mt). This value,
which is 26—percent lower than the
2006 TAL, falls within the range of
yields expected at about /2B,y (11-16.5
million 1b (4,990-7,484 mt)) based on
the long-term potential catch, and
would constrain harvest to the level of
actual landings in 2005. The Scup
Monitoring Committee agreed with the
Council staff recommendation.
Estimated discards of 1.97 million Ib
(894 mt) were added to the TAL to
derive a TAC of 17.97 million 1b (8,151
mt).

Reasoning that the scup winter trip
limits have been effective in reducing
scup discards and that the commercial
fishery has not met its quota in the last
few years, and concerned about
potential shift in effort from summer
flounder to scup, the Council and Board
rejected the Monitoring Committee
recommendation and instead
recommended a TAL of 16 million lb
(7,258 mt), an amount at the high end
of the range of yields expected at V2B gy,
and representing a less than 2—percent
decrease from 2006, with 3 percent of
the TAL set aside for research.

NMFS is concerned about
implementing the scup TAL
recommended by the Council and Board
for the reasons identified by the Scup
Monitoring Committee and because the
spring survey index values have fallen
below the biomass threshold, upon
which long-term potential catch
projections are based. Following
NMFS’s notification to the Council in
August 2005 that the scup stock had
been designated as overfished, the
Council initiated development of
Amendment 14 to implement a plan to
rebuild the scup fishery. Although the
amendment is not scheduled to be
effective until 2007 (affecting TAL
specification for 2008 and beyond), the
setting of a more conservative 2007 TAL

would contribute to the rebuilding
efforts for this overfished stock.

For these reasons, NMFS proposes to
implement a scup TAL of 12 million Ib
(5,443 mt) for 2007. This TAL would
represent a 26—percent decrease for
2007 from the 2006 TAL of 16.27
million lb (7,380 mt). The FMP specifies
that the TAC associated with a given
exploitation rate be allocated 78 percent
to the commercial sector and 22 percent
to the recreational sector. Scup discard
estimates are deducted from both
sectors’ TACs to establish TALs for each
sector, i.e., TAC minus discards equals
TAL. The commercial TAC, discards,
and TAL (commercial quota) are then
allocated on a percentage basis to three
quota periods, as specified in the FMP:
Winter I (January-April)--45.11 percent;
Summer (May-October)--38.95 percent;
and Winter II (November-December)--
15.94 percent. The commercial TAC
would be 10,900,000 1b (4,943 mt) and
the recreational TAC would be
3,070,000 lb (1,394 mt). After deducting
estimated discards (1.72 million 1b (780
mt) for the commercial sector and
250,000 1b (113 mt) for the recreational
sector), the initial commercial quota
would be 9,176,600 1b (4,163 mt) and
the recreational harvest limit would be
2,823,400 1b (1,281 mt). The Council
and Board agreed to set aside 3 percent
of the TAL for research activities.
Deducting this RSA (360,000 1b (163
mt)) would result in a commercial quota
of 8,895,800 1b (4,035 mt) and a
recreational harvest limit of 2,744,200 b
(1,245 mt).

The proposed specifications would
maintain the base scup possession
limits, i.e., 30,000 Ib (13,608 mt) for
Winter I, to be reduced to 1,000 1b (454
kg) when 80 percent of the quota is
projected to be reached, and 2,000 1b
(907 kg) for Winter II), as implemented
for 2006.

Table 3 presents the 2007 commercial
allocation recommended by the Council,
with and without the preliminary
280,800-1b (127—mt) RSA deduction.
These 2007 allocations are preliminary
and may be subject to downward
adjustment due to 2005 overages in the
final rule implementing these
specifications, based on the procedures
for calculating overages described
earlier.

TABLE 3. 2007 PROPOSED INITIAL TAC, COMMERCIAL SCUP QUOTA, AND POSSESSION LIMITS.

Period Percent TAC in Ib (mt) Discards in Ib (mt) Commelgci(ilqt()) uota gg;" E?SK: iiﬁl |(t3b(|?r:ta) Possi?]sliio(rllglsimits
Winter | 45.11 4,915,456 775,892 4,139,564 4,012,895 30,000
(2,230) (352) (1878) (1820) (13,608)
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TABLE 3. 2007 PROPOSED INITIAL TAC, COMMERCIAL SCUP QUOTA, AND POSSESSION LIMITS.—Continued

L | |

: : : : Commercial Quota Commercial Quota Possession Limits
Period Percent TAC in Ib (mt) Discards in Ib (mt) in b (mt) less RSA in Ib (mt) in Ib (kg)

Summer 38.95 4,244,226 669,940 3,574,286 3,464,914 n/a
(1,925) (304) (1,621) (1,572)

Winter Il 15.94 1,736,918 274,168 1,462,750 1,417,991 2,000

(788) (124) (664) (643) (907)
Total? 100.00 10,896,600 1,720,000 9,176,600 8,895,800
(4,943) (780) (4,163) (4,035)

1The Winter | landing limit would drop to 1,000 Ib (454 kg) upon attainment of 80 percent of the seasonal allocation.

2Totals subject to rounding error.
n/a-Not applicable

The final rule to implement
Framework 3 to the FMP (68 FR 62250,
November 3, 2003) implemented a
process, for years in which the full
Winter I commercial scup quota is not

harvested, to allow unused quota from
the Winter I period to be rolled over to
the quota for the Winter II period. As
shown in Table 4, the proposed
specifications would maintain the

Winter II possession limit-to-rollover
amount ratios (1,500 lb (680 kg) per
500,000 1b (227 mt) of unused Winter I
period quota), as implemented for 2006.

TABLE 4. POTENTIAL INCREASE IN WINTER Il POSSESSION LIMITS BASED ON THE AMOUNT OF SCUP ROLLED OVER FROM

WINTER | TO WINTER Il PERIOD.

Initial Winter Il Possession Rollover from Winter | to Winter Il Increase in Initial Winter Il Posses- Final Winter Il Possession Limit
Limit sion Limit after Rollover frt%rrn”Winter | to Win-

Ib kg Ib mt Ib kg b ”

2,000 907 0-499,999 0227 0 0 2,000 907

2,000 907 500,000-999,999 227-454 1,500 680 3,500 1,588

2,000 907 1,000,000-1,499,999 | 454-680 3,000 1,361 5,000 2,268

2,000 907 1,500,000-1,999,999 | 680-907 4,500 2,041 6,500 2,948

2,000 907 2,000,000-2,500,000 | 907-1,134 6,000 2,722 8,000 3,629

Black Sea Bass

Amendment 12 to the FMP indicated
that the black sea bass stock, which was
determined by SARC 27 to be overfished
in 1998, could be rebuilt to the target
biomass within a 10-year period, i.e., by
2010. The current target exploitation
rate is based on the current estimate of
Fmax, or 0.33 (25.6 percent). The
northern stock of black sea bass was last
assessed at the 43rd SAW in June 2006.
The SARC 27 Panel did not consider the
stock assessment to provide an adequate
basis to evaluate stock status against the
biological reference points, but did not
recommend any other reference points
to replace them.

The most recent Center spring survey
results indicate that the exploitable
biomass of black sea bass decreased in
2005. The 2005 biomass index, i.e., the
3-year average exploitable biomass for
2004 through 2006, is estimated to be
0.804 kg/tow, below the threshold
biomass value of 0.976 kg/tow. Based on
these results, if the biological reference

points in the FMP are applied, black sea
bass once again would be determined to
be overfished.

The best available information on
stock status indicates that stock size has
increased in recent years. In addition,
the 2005 year class may be above
average. If protected, this year class
should allow for additional stock
rebuilding in 2006 and beyond. Given
the lack of stock projections, it is
difficult to predict what the actual
biomass will be in 2007. Because the
estimate of exploitable biomass is based
on a 3-year average, the actual estimate
for 2007 will not be derived until the
spring 2008 survey results are available;
if it is 0.328 (equal to the average for
2004-2006), and assuming an
exploitation rate of 21 percent in 2003,
the TAL associated with the target
exploitation rate would be 4.68 million
1b (2,123 mt). However, if the 2007
estimate is 0.396 (equal to the average
for 2003-2005), the TAL associated with
the target exploitation rate would be
5.650 million Ib (2,563 mt). Given the

uncertainty in the survey estimates and
the potential underestimation of the
2003 exploitation rate (21 percent), the
Monitoring Committee agreed with the
Council staff recommendation to set a 1-
year TAL (for 2007) of 5 million 1b
(2,270 mt), noting that it would
constrain the 2007 landings to the 2005
and 2006 levels.

Reasoning that the TAL should be set
at a level higher than 2005 landings (to
avoid discards and highgrading, to
accommodate a potential shift in effort
from the summer flounder fishery, and
assuming that black sea bass availability
may improve in 2007), but recognizing
the need for a more conservative TAL
than implemented for 2006, the Council
and Board rejected the Monitoring
Committee recommendation, and
recommended instead a 6.5—million-1b
(2,948-mt) TAL for 2007, with 3 percent
of the TAL set aside for research. This
TAL would represent a 19—percent
decrease from 2006.

NMEFS has concerns regarding the
Council and Board-recommended black
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sea bass TAL, which is well above the
range of TALs considered by the
Monitoring Committee, for the reasons
specified above. More conservative
black sea bass TALs will likely need to
be implemented during the remainder of
the rebuilding period to allow for
growth of exploitable biomass (reflected
by the spring survey index). NMFS has
encouraged the Council to manage this
stock with caution and to initiate a
process to develop replacement stock
status determination criteria that are
scientifically supportable and that can
be relied on to measure the progress of
rebuilding.

For the reasons described above,
NMFS proposes to implement a black
sea bass TAL of 5 million 1b (2,270 mt)
for 2007. This TAL would represent a
37.5—percent decrease from the 2006
TAL of 8 million 1b (3,629 mt). The FMP
specifies that the TAL associated with a
given exploitation rate be allocated 49
percent to the commercial sector and 51
percent to the recreational sector;
therefore, the initial TAL would be
allocated 2.45 million 1b (1,111 mt) to
the commercial sector and 2.55 million
Ib (1,157 mt) to the recreational sector.
The Council and Board also agreed to
set aside 3 percent of the black sea bass
TAL for research activities. After
deducting the RSA (150,000 1b (68 mt)),
the TAL would be divided into a
commercial quota commercial quota of
2,376,500 1b (1,078 mt) and a
recreational harvest limit of 2,473,500 1b
(1,122 mt), as specified in the FMP.

Classification

These proposed specifications are
exempt from review under Executive
Order 12866.

An IRFA was prepared, as required by
section 603 of the Regulatory Flexibility
Act (RFA). The IRFA describes the
economic impact these proposed
specifications, if adopted, would have
on small entities. A description of the
action, why it is being considered, and
the legal basis for this action are
contained in the preamble to this
proposed rule. A copy of this analysis
is available from NMFS (see
ADDRESSES). A summary of the
economic analysis follows.

The economic analysis assessed the
impacts of the various management
alternatives. The no action alternative is
defined as follows: (1) No proposed
specifications for the 2007 summer
flounder, scup, and black sea bass
fisheries would be published; (2) the
indefinite management measures
(minimum mesh sizes, minimum sizes,
possession limits, permit and reporting
requirements, etc.) would remain
unchanged; (3) there would be no quota
set-aside allocated to research in 2007;
(4) the existing gear restrictive areas
would remain in place for 2007; and (5)
there would be no specific cap on the
allowable annual landings in these
fisheries (i.e., there would be no quotas).
Implementation of the no action
alternative would be inconsistent with
the goals and objectives of the FMP, its
implementing regulations, and the
Magnuson-Stevens Act. In addition, the
no action alternative would
substantially complicate the approved
management program for these fisheries,
and would very likely result in
overfishing of the resources. Therefore,
the no action alternative is not

considered to be a reasonable alternative
to the preferred action.

The Council prepared economic
analyses for Alternatives 1 through 3.
Alternative 1 consists of the harvest
limits proposed by the Council for
summer flounder, and the Council and
Board for scup and black sea bass.
Alternative 2 consists of the most
restrictive quotas (i.e., lowest landings)
considered by the Council and the
Board for all of the species. Alternative
3 consists of the status quo quotas,
which were the least restrictive quotas
(i.e., highest landings) considered by the
Council and Board for all three species.
NMFS prepared a supplemental
economic analysis for Alternatives 4
through 6. Although NMFS defined
Alternative 4 as the no action
alternative, no analysis was undertaken
for the reasons described above, i.e.,
because it would likely result in
overfishing of the resources. Alternative
5 consists of a summer flounder TAL of
14.156 million Ib (6,421 mt, associated
with a 50—percent probability of not
exceeding the F target) and the most
restrictive quotas for scup and black sea
bass. Alternative 6 consists of a summer
flounder TAL of 12.983 million lb
(5,889 mt, associated with a 75—percent
probability of not exceeding the F target)
and the most restrictive quotas for scup
and black sea bass. For clarity, these
proposed specifications are described in
Alternative 6.

Table 5 presents the 2007 initial
TALs, RSA, commercial quotas adjusted
for RSA, and preliminary recreational
harvests for the fisheries under these
three quota alternatives.

TABLE 5. COMPARISON, IN LB (MT), OF THE ALTERNATIVES OF QUOTA COMBINATIONS REVIEWED.

o Preliminary Adjusted Com- Preliminary Recreational Har-
Initial TAL RSA mercial Quota’ vest Limit
Quota Alternative 1 (Council’s Preferred)
Summer Flounder 19.9 million 567,0922 11.60 million 7.73 million
(9,026) (257) (5,261) (3,506)
Scup 16 million 480,000 11.93 million 3.59 million
(7,257) (218) (5,411) (1,628)
Black Sea Bass 6.5 million 132,0002 3.12 million 3.25 million
(2,948) (60) (1,415) (1,474)
Quota Alternative 2 (Most Restrictive)
Summer Flounder 5.22 million 156,600 3.04 million 2.03 million
(2,368) (71) (1,379) (921)
Scup 12 million 360,000 8.9 million 2.74 million
(5,442) (163) (4,037) (1,243)
Black Sea Bass 5 million 132,0002 2.39 million 2.48 million
(2,268) (60) (1,084) (1,125)
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TABLE 5. COMPARISON, IN LB (MT), OF THE ALTERNATIVES OF QUOTA COMBINATIONS REVIEWED.—Continued

s Preliminary Adjusted Com- Preliminary Recreational Har-
Initial TAL RSA mercial Quota? vest Limit
Quota Alternative 3 (Status Quo-Least Restrictive)
Summer Flounder 23.59 million 567,0622 13.81 million 9.21 million
(10,700) (257) (6,264) (4,178)
Scup 16.27 million 488,100 12.13 million 3.65 million
(7,380) (221) (5,502) (1,656)
Black Sea Bass 8 million 132,0002 3.86 million 4.01 million
(3,629) (60) (1,751) (1,819)
Quota Alternative 4 (No Action - not analyzed)
Quota Alternative 5 (NMFS analysis)
Summer Flounder 14.156 million 424,680 8.24 million 5.49 million
(6,421) (193) (8,738) (2,490)
Scup 12 million 360,000 8.9 million 2.74 million
(5,443) (163) (4,037) (1,243)
Black Sea Bass 5 million 150,000 2.38 million 2.47 million
(2,268) (68) (1,078) (1,122)
Quota Alternative 6 (NMFS analysis - Proposed Action)
Summer Flounder 12.983 389,490 7.56 million 5.04 million
(5,889) (177) (3,429) (2,286)
Scup 12 million 360,000 8.9 million 2.74 million
(5,443) (163) () (1,243)
Black Sea Bass 5 million 150,000 2.38 million 2.47 million
(2,268) (68) (1,078) (1,122)

1 Note that preliminary quotas are provisional and may change to account for overages of the 2006 quotas.
2 Actual RSA amount analyzed by Council staff (rather than 3 percent of TAL)
3 Metric tons are as converted from pounds and are subject to rounding error

Table 6 presents the percent change
associated with each of these
commercial quota alternatives (adjusted

for RSA) compared to the final adjusted
quotas for 2006.

TABLE 6. PERCENT CHANGE ASSOCIATED WITH 2007 ADJUSTED COMMERCIAL QUOTA ALTERNATIVES COMPARED TO 2006

COMMERCIAL ADJUSTED QUOTAS.

Total Changes Including Overages and RSA

Quota Alternative 1
(Council Preferred)

Quota Alternative 2
(Most Restrictive)

Quota Alternative 3"
(Least Restrictive)

Quota Alternative 5

Quota Alternative 6

Summer Flounder

Aggregate Change ‘ -16% ‘ -78% ‘ + less than 1% ‘ -41% ‘ -46%
Scup

Aggregate Change ‘ no change ‘ -25% ‘ + less than 2% ‘ -25% ‘ -25%
Black Sea Bass

Aggregate Change ‘ -19% ‘ -38% ‘ + less than 1% ‘ -38% ‘ -38%

“Denotes status quo management measures.

All vessels that would be impacted by
this proposed rulemaking are
considered to be small entities;
therefore, there would be no

disproportionate impacts between large
and small entities. The categories of
small entities likely to be affected by
this action include commercial and

charter/party vessel owners holding an
active Federal permit for summer
flounder, scup, or black sea bass, as well
as owners of vessels that fish for any of
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these species in state waters. The
Council estimates that the proposed
2007 quotas could affect 2,242 vessels
that held a Federal summer flounder,
scup, and/or black sea bass permit in
2005. However, the more immediate
impact of this rule will likely be felt by
the 906 vessels that actively participated
in these fisheries (i.e., landed these
species) in 2005.

The Council estimated the total
revenues derived from all species
landed by each vessel during calendar
year 2005 to determine a vessel’s
dependence and revenue derived from a
particular species. This estimate
provided the base from which to
compare the effects of the proposed
quota changes from 2006 to 2007.

The analysis of the harvest limits in
Alternative 1 (the Council’s preferred
alternative) indicated that these harvest
levels would result in revenue losses of
less than 5 percent for 34 vessels and
greater than or equal to 5 percent for 859
vessels. More specifically, vessels are
projected to incur revenue reductions as
follows: No change, 13 vessels; 5—9
percent, 104 vessels; 10-19 percent, 755
vessels; 20 percent or greater, 0 vessels.
Most commercial vessels showing
revenue reduction of greater than 5
percent are concentrated in MA, RI, NY,
NJ, and NC. The Council also examined
the level of ex-vessel revenues for the
impacted vessel to assess further
impacts. While the analysis presented
above indicates that in relative terms a
large number of vessels (859) are likely
to experience revenue reductions of
more than 5 percent, dealer data show
that a large proportion of those vessels
(296 vessels, or 34 percent) had small
gross sales (less than $1,000), thus
indicating that the dependence on
fishing is likely very small.

The Council also analyzed changes in
total gross revenue that would occur as
a result of the quota alternatives.
Alternative 1 would decrease total
summer flounder and black sea bass
revenues by approximately $3.72
million and $1.80 million, respectively,
relative to expected revenues earned
from the 2006 quotas. No changes in
scup revenues are expected in 2007
relative to 2006 since the proposed scup
quota under Alternative 1 is identical to
quota in place in 2006.

The overall reduction in ex-vessel
gross revenue associated with the
potential changes in quotas in 2007
versus 2006 is approximately $5.52
million (in 2005 dollars) under
Alternative 1. Assuming that the
decrease in total ex-vessel gross revenue
associated with the proposed rule for
each fishery is distributed equally
among the vessels that landed those

species in 2005 (the last full year of data
availability), the average decrease in
gross revenue per vessel associated with
the preferred quota would be $4,960 for
summer flounder and $3,197 for black
sea bass. The total average gross revenue
reduction for vessels that land both
summer flounder and black sea bass
would then be $8,157. No revenue
reductions are expected for scup. The
number of vessels landing summer
flounder, scup, and black sea bass in
2005 was 750, 439, and 563,
respectively.

The predicted changes in ex-vessel
gross revenues associated with the
potential changes in quotas in 2007
versus 2006 assumed static 2005 prices
(summer flounder--$1.70/1b; scup--
$0.75/1b; and black sea bass--$2.54/1b).
However, if prices for these species
change as a consequence of changes in
landings, then the associated revenue
changes could be different than those
estimated above, and could mitigate
some of the revenue reductions
associated with lower quantities of
quota available under this alternative.

The analysis of the harvest limits of
Alternative 2 (i.e., the most restrictive
harvest limits) indicated that all 906
vessels would incur revenue losses
equal to or greater than 5 percent. More
specifically, vessels are projected to
incur revenue reductions as follows: 5—
9 percent, 0 vessels; 10-19 percent, 0
vessels; 20—29 percent, 24 vessels; 30—
39 percent, 180 vessels; 40—49 percent,
31 vessels; and greater or equal to 50
percent, 671 vessels. The majority of the
revenue losses of 50 percent or higher
are attributed to quota reductions
associated with the summer flounder
fishery. Further examination shows that
311 of the impacted vessels (34 percent)
had gross sales of $1,000 or less and 491
of the impacted vessels (54 percent) had
gross sales of $10,000 or less, thus likely
indicating that the dependence on these
fisheries for some of these vessels is
very small. As in Alternative 1, most
commercial vessels showing revenue
reduction are concentrated in MA, RI,
NY, NJ, and NC.

Alternative 2 was estimated to
decrease total summer flounder, scup,
and black sea bass revenues by
approximately $18.28 million, $2.27
million and $3.64 million respectively,
relative to expected revenues earned
from the 2006 quotas. The overall
reduction in ex-vessel gross revenue
associated with the potential changes in
quotas in 2007 versus 2006 is
approximately $24.19 million (in 2005
dollars) under Alternative 2. Assuming
that the decrease in total ex-vessel gross
revenue associated with the proposed
rule for each fishery is distributed

equally among the vessels that landed
those species in 2005 (the last full year
of data availability), the average
decrease in gross revenue per vessel
associated with the Alternative 2 quota
would be $24,373 for summer flounder,
$5,170 for scup and $6,465 for black sea
bass. The total average gross revenue
reduction for vessels that land summer
flounder, scup and black sea bass would
then be $36,008. The number of vessels
landing summer flounder, scup, and
black sea bass in 2005 was 750, 439, and
563, respectively.

The predicted changes in ex-vessel
gross revenues associated with the
potential changes in quotas in 2007
versus 2006 assumed static 2005 prices
(summer flounder--$1.70/1b; scup--
$0.75/1b; and black sea bass--$2.54/1b).
However, if prices for these species
change as a consequence of changes in
landings, then the associated revenue
changes could be different than those
estimated above, and could mitigate
some of the revenue reductions
associated with lower quantities of
quota available under this alternative.

The analysis of the harvest limits in
Alternative 3 (i.e., the least restrictive
harvest limits) indicated that these
harvest levels would result in revenue
increases for 488 vessels and losses of
less than 5 percent for 418 vessels. As
in the analysis for Alternative 1, it is
likely that a large proportion of the
impacted vessels are likely to have
small gross sales (less than $1,000), thus
indicating that the dependence on these
fisheries is likely very small.

Alternative 3 was estimated to
increase total summer flounder, scup
and black sea bass revenues by
approximately $0.03 million, $0.15
million and $0.08 million respectively,
relative to expected revenues earned
from the 2006 quotas (assuming the
entire quotas are landed).

The overall increase in ex-vessel gross
revenue associated with the potential
changes in quotas in 2007 versus 2006
is approximately $0.26 million (in 2005
dollars) under Alternative 3. Assuming
that the increase in total ex-vessel gross
revenue associated with the proposed
rule for each fishery is distributed
equally among the vessels that landed
those species in 2005 (the last full year
of data availability), the average increase
in gross revenue per vessel associated
with the Alternative 3 quota would be
$40 for summer flounder, $342 for scup
and $142 for black sea bass. The total
average gross revenue reduction for
vessels that land all three species would
then be $524. The number of vessels
landing summer flounder, scup, and
black sea bass in 2005 was 750, 439, and
563, respectively.
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The predicted changes in ex-vessel
gross revenues associated with the
potential changes in quotas in 2007
versus 2006 assumed static 2005 prices
(summer flounder--$1.70/1b; scup--
$0.75/1b; and black sea bass--$2.54/1b).
However, if prices for these species
change as a consequence of changes in
landings, then the associated revenue
changes could be different than those
estimated above, and could mitigate
some of the revenue reductions
associated with lower quantities of
quota available under this alternative.

The NMFS analysis of the harvest
limits in Alternative 5 indicate that
these harvest levels would result in
revenue losses of less than 5 percent for
548 vessels and greater than or equal to
5 percent for 369 vessels (with a total of
917 active vessels for 2005). More
specifically, vessels are projected to
incur revenue reductions as follows: 5—
9 percent, 86 vessels; 10-19 percent,
149 vessels; 20-29 percent, 70 vessels;
and 30-39 percent, 64 vessels. As in
Alternative 1, most commercial vessels
showing revenue reduction are
concentrated in MA, RI, NY, NJ, and
NC.

The overall decrease in gross revenue
associated with the reduced quotas in
2007 compared to expected landings
levels in 2006 is approximately
$11,414,200 (in 2006 dollars) under
Alternative 5. By species, Alternative 5
would decrease total summer flounder,
scup and black sea bass revenues by
$9.68 million, $0.51 million and $1.22
million, respectively. If the decreases
are assumed to be distributed equally
among the vessels that landed those
species in 2005 (the last full year of data
availability), the average decrease in
gross revenue per vessel associated with
Alternative 5 would be $12,810 for
summer flounder, $1,145 for scup and
$2,125 for black sea bass. The averages
are additive so for vessels that land all
three species the average gross revenue
reduction is estimated at $16,080. The
number of vessels landing summer
flounder, scup, and black sea bass in
2005 was determined by NMFS to be
756, 448, and 574, respectively.

In the NMFS analysis, a price-
quantity equation was used to predict
how reductions in summer flounder
landings affect ex-vessel prices. The
average nominal ex-vessel price per
pound for summer flounder was
estimated to be $1.79 in 2006 (assuming
the entire TAL will be landed) and was
estimated to increase to $1.91 in 2007
under Alternative 5 in response to
reduced landings levels. To compare
projected summer flounder revenues
under Alternative 5 to 2006 levels, the
2007 average ex-vessel price per pound

($1.91) was converted to its 2006
inflation adjusted value of $1.86. For
scup and black sea bass, it was assumed
that the price-quantity relationships will
remain constant under Alternative 5.
Although to account for the effect of
rising seafood prices, inflation adjusted
2006 average ex-vessel prices per pound
were calculated for both scup ($0.77)
and black sea bass ($2.60) in the
analysis.

The NMFS analysis of the harvest
limits in Alternative 6 indicated that
these harvest levels would result in
revenue losses of less than 5 percent for
542 vessels and greater than or equal to
5 percent for 375 vessels (with a total of
917 active vessels for 2005). More
specifically, vessels are projected to
incur revenue reductions as follows: 5—
9 percent, 83 vessels; 10—19 percent,
145 vessels; 20-29 percent, 64 vessels;
30-39 percent, 52 vessels; and 40-49
percent, 31 vessels. As in Alternative 1,
most commercial vessels showing
revenue reduction are concentrated in
MA, RI, NY, NJ, and NC.

The overall decrease in gross revenue
associated with the reduced quotas in
2007 compared to expected landings
levels in 2006 is approximately
$12,533,500 (in 2006 dollars) under
Alternative 6. By species, Alternative 6
would decrease total summer flounder,
scup and black sea bass revenues by
$10.8 million, $0.51 million and $1.22
million, respectively. If the decreases
are assumed to be distributed equally
among the vessels that landed those
species in 2005 (the last full year of data
availability), the average decrease in
gross revenue per vessel associated with
Alternative 6 would be $14,290 for
summer flounder, $1,145 for scup and
$2,125 for black sea bass. The averages
are additive so for vessels that land all
three species the average gross revenue
reduction is estimated at $17,560. The
number of vessels landing summer
flounder, scup, and black sea bass in
2005 was determined by NMFS to be
756, 448, and 574, respectively.

In the NMFS analysis, a price-
quantity equation was used to predict
how reductions in summer flounder
landings affect ex-vessel prices. The
average nominal ex-vessel price per
pound for summer flounder was
estimated to be $1.79 in 2006 (assuming
the entire TAL will be landed) and was
estimated to increase to $1.93 in 2007
under Alternative 6 in response to
reduced landings levels. To compare
projected summer flounder revenues
under Alternative 6 to 2006 levels, the
2007 average ex-vessel price per pound
($1.93) was converted to its 2006
inflation adjusted value of $1.88. For
scup and black sea bass, it was assumed

that the price-quantity relationships will
remain constant under Alternative 6.
Although to account for the effect of
rising seafood prices, inflation adjusted
2006 average ex-vessel prices per pound
were calculated for both scup ($0.77)
and black sea bass ($2.60) in the
analysis.

For the analysis of the alternative
recreational harvest limits, the 2007
recreational harvest limits were
compared with previous years through
2005, the most recent year with
complete recreational data. Landings
statistics from the last several years
show that recreational summer flounder
landings have generally exceeded the
recreational harvest limits, ranging from
a 5—percent overage in 1993 to a 122—
percent overage in 2000. In 2003,
recreational landings were 11.64 million
1b (5,280 mt), 25 percent above the
recreational harvest limit of 9.28 million
Ib (4,209 mt). In 2004, recreational
landings were 10.8 million 1b (4,899
mt), 4 percent below the recreational
harvest limit of 11.21 million Ib (5,085
mt). In 2005, recreational landings were
10.02 million 1b (4,545 mt), 2 percent
below the recreational harvest limit of
11.98 million 1b (5,085 mt).

The Alternative 1 summer flounder
2007 recreational harvest limit (adjusted
for RSA) of 7.73 million 1b (3,506 mt),
would be a 17—percent decrease from
the 2006 recreational harvest limit of
9.29 million 1b (4,214 mt), and would
represent a 23—percent decrease from
2005 landings. The 2007 summer
flounder Alternative 2 recreational
harvest limit of 2.03 million 1b (921 mt)
would be 78 percent lower than the
2006 recreational harvest limit, and
would represent an 80—percent decrease
from 2005 recreational landings. The
2007 summer flounder Alternative 3
(status quo) recreational harvest limit of
9.21 million 1b (4,178 mt) would be a
less than 1-percent decrease from the
2006 recreational harvest limit (due to
the preliminary summer flounder RSA
for 2005) and would represent an 8—
percent decrease from 2005 recreational
landings. The 2007 summer flounder
Alternative 5 recreational harvest limit
of 5.49 million 1b (2,490 mt) would be
41 percent lower than the 2006
recreational harvest limit, and would
represent a 45—percent decrease from
2005 recreational landings. The 2007
summer flounder Alternative 6
recreational harvest limit of 5.04 million
1b (2,286 mt) would be 46 percent lower
than the 2006 recreational harvest limit,
and would represent a 50—percent
decrease from 2005 recreational
landings.

Scup recreational landings declined
over 89 percent for the period 1991 to
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1998, then increased by 517 percent
from 1998 to 2000. The number of
fishing trips also declined over 73
percent from 1991 to 1998, and then
increased by 127 percent from 1998 to
2000. The decrease in the recreational
fishery in the 1990s occurred both with
and without any recreational harvest
limits, and it is perhaps a result of the
stock being over-exploited and at a low
biomass level during that period. In
addition, it is possible that party/charter
boats may have targeted other species
that were relatively more abundant than
scup (e.g., striped bass), thus accounting
for the decrease in the number of fishing
trips in this fishery in the 1990s. In
2003, recreational landings were 8.43
million b (3,824 mt), 110 percent above
the recreational harvest limit of 4.01
million Ib (1,819 mt) and the highest for
the 1991 through 2005 period. In 2004
and 2005, recreational landings were
4.41 million 1b (2,000 mt) and 2.38
million Ib (1,080 mt), 10 percent above,
and 40 percent below, respectively, the
recreational harvest limit of 4.01 million
Ib (1,819 mt) for 2004 and 3.96 million
Ib (1,796 mt) for 2005.

Under Alternative 1, the scup
recreational harvest limit for 2007
would be 3.59 million 1b (1,628 mt)),
13.5 percent below the 2006 recreational
harvest limit of 4.15 million 1b (1,882
mt), and 51 percent above the 2005
recreational landings. The scup
recreational harvest limit of 2.74 million
Ib (1,243 mt) for 2007 under
Alternatives 2, 5, and 6 would be 34
percent less than the 2006 recreational
harvest limit, and 15 above 2005
recreational landings. The Alternative 3
scup recreational harvest limit of 3.65
million 1b (1,656 mt) for 2007 would be
a 12—percent decrease from the 2006
recreational harvest limit and would
represent a 53—percent increase over
2005 recreational landings.

Black sea bass recreational landings
have shown a slight upward trend from
1991 through 1997, and increased
substantially in 2002 to 4.35 million 1b
(1,973 mt). In 2003, 2004, and 2005,
recreational landings were 3.29 million
Ib (1,492 mt), 1.67 million 1b (757 mt),
and 1.77 million 1b (802 mt),
respectively.

Under Alternative 1, the black sea
bass recreational harvest limit for 2007
would be 3.25 million 1b (1,474 mt)), 19
percent below the 2006 recreational
harvest limit of 3.99 million 1b (1,810
mt), and 82 percent above the 2005
recreational landings. The black sea bass
recreational harvest limit of 2.48 million
Ib (1,125 mt) for 2007 under
Alternatives 2, 5, and 6 would be 38
percent less than the 2006 recreational
harvest limit, and 40 percent above 2005

recreational landings. The Alternative 3
black sea bass recreational harvest limit
of 4.01 million 1b (1,819 mt) for 2007
would be a less than 1—percent increase
from the 2006 recreational harvest limit
and would represent a 127—percent
increase over 2005 recreational
landings.

If Alternative 1, 2, 5, or 6 is
implemented, more restrictive summer
flounder management measures (i.e.,
lower possession limits, larger
minimum size limits, and/or shorter
open seasons) may be required to
prevent anglers from exceeding the 2007
recreational harvest limit. If 2007 scup
and black sea bass landings are similar
to those for 2006, more restrictive limits
(i.e., lower possession limits, greater
minimum size limits, and/or shorter
seasons) may not be necessary to
prevent anglers from exceeding this
recreational harvest limit under any of
the alternatives.

While it is likely that proposed
management measures under
Alternative 6 would restrict the
recreational fishery for 2007, and that
these measures may cause some
decrease in recreational satisfaction,
there is neither behavioral or demand
data available to estimate how sensitive
party/charter boat anglers might be to
proposed fishing regulations. Currently,
the market demand for this sector is
relatively stable. Summer flounder
recreational trips averaged 5.1 million
for the 1991 to 2005 period, ranging
from 3.8 million in 1992 to 6.1 million
in 2001. For 2002 through 2005,
summer flounder recreational fishing
trips were estimated at 4.6 million, 5.6
million, 5.1 million, and 5.8 million per
year, respectively. Scup recreational
trips have shown a slight upward trend
from the early 1990s to the early 2000s,
ranging from approximately 199,000
trips in 1997 to 972,000 trips in 2003,
with an average of approximately
454,000 trips per year for the 1991
through 2005 period. For 2004 and
2005, scup recreational fishing trips
were estimated at approximately
568,000 and 458,000, respectively.
Black sea bass recreational fishing trips
have averaged approximately 247,000
per year for the 1991 through 2005
period, ranging from approximately
136,000 trips in 1999, to 311,000 trips
in 1997. In 2005, recreational trips for
black sea bass numbered approximately
166,000, the third lowest value in the
1991 through 2005 time series.

It is unlikely that these measures
would result in any substantive
decreases in the demand for party/
charter boat trips. It is likely that party/
charter anglers would target other
species when faced with potential

reductions in the amount of summer
flounder, scup, and black sea bass that
they are allowed to catch. The Council
intends to recommend specific
measures to attain the 2007 summer
flounder recreational harvest limit in
December 2006, and will provide
additional analysis of the measures
upon submission of its
recommendations in early 2007.

In summary, the proposed
specifications represent substantially
lower 2007 TALs for summer flounder,
scup, and black sea bass. The proposed
specifications were chosen because they
allow for the maximum level of
commercial and recreational landings,
while allowing the NMFS to meet its
legal requirements under the Magnuson-
Stevens Act and while achieving the
objectives of the FMP. The summer
flounder TAL was chosen to allow for
rebuilding of the stock by 2010 and to
acknowledge the pattern of fishing
mortality rate underestimation. Due to
the level of uncertainty in the scup and
black sea bass stock assessments and to
the recent stock indices, the scup and
black sea bass TALs were selected as
risk-averse management alternatives
intended to constrain 2007 landings to
recent (2005) levels. The proposed 2007
adjusted commercial quotas for summer
flounder, scup, and black sea bass for
the year 2007 are 46 percent, 34 percent,
and 38 percent lower, respectively,
relative to the adjusted quotas for year
2006. The proposed recreational harvest
limits (adjusted for RSA) would be 45-

, 25-, and 38—percent lower than the
adjusted recreational harvest limits for
year 2006.

The proposed commercial scup
possession limits for Winter I (30,000 1b
(13.6 mt) per trip, to be reduced to 1,000
b (454 kg) upon attainment of 80
percent of the Winter I quota) and
Winter II (2,000 1b (907 kg) per trip) and
the Winter II possession limit-to-
rollover amount ratio were chosen as an
appropriate balance between the
economic concerns of the industry (i.e.,
landing enough scup to make the trip
economically viable) and the need to
ensure the equitable distribution of the
quota over each period. The proposed
Winter I possession limit specifically
coordinates with the 30,000-1b (13.6—
mt) landing limits per 2-week period
recommended by the Commission
(beginning in 2005) to be implemented
by most states, while satisfying concerns
about enforcement of possession limits.
Continuation of these possession limits
and ratios is not expected to result in
changes to the economic or social
aspects of the fishery relative to 2006.

The commercial portion of the
summer flounder RSA preliminary
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allocation in the proposed
specifications, if made available to the
commercial fishery, could be worth as
much as $397,280 dockside, based on a
2005 ex-vessel price of $1.70/1b (or
$439,344 based on NMFS’ inflation
adjusted summer flounder price
estimate of $1.88/1b). Assuming an
equal reduction in fishing opportunity
among all active vessels (i.e., the 750
vessels that landed summer flounder in
2005), this could result in a per-vessel
potential revenue loss of approximately
$530 (or $581 based on NMFS’ 2006
summer flounder price and 2005 active
vessel estimate). Changes in the summer
flounder recreational harvest limit as a
result of the RSA are not expected to be
significant as the deduction of RSA from
the TAL would result in a relatively
marginal decrease in the recreational
harvest limit from 5.2 million 1b (2,359
mt) to 5.0 million 1b (2,268 mt). Because
this is a marginal change, it is unlikely
that the recreational possession, size, or
seasonal limits would change as the
result of the RSA allocation.

The commercial scup RSA allocation,
if made available to the commercial
fishery, could be worth as much as
$210,600 dockside, based on a 2005 ex-
vessel price of $0.75/1b (or $216,216
based on NMFS’ inflation adjusted scup
price estimate of $0.77/1b). Assuming an

equal reduction in fishing opportunity
for all active commercial vessels (i.e.,
the 439 vessels that landed scup in
2005), this could result in a loss of
potential revenue of approximately $480
per vessel (or $482 based on NMFS’
2006 scup price and 2005 active vessel
estimate). The deduction of RSA from
the TAL results in a relatively marginal
decrease in the recreational harvest
limit from 2.64 million 1b (1,197 mt) to
2.56 million 1b (1,162 mt). It is unlikely
that scup recreational possession, size,
or seasonal limits would change as the
result of the RSA allocation.

The commercial portion of the black
sea bass RSA, if made available to the
commercial fishery, could be worth as
much as $186,690 dockside, based on a
2005 ex-vessel price of $2.54/1b (or
$191,100 based on NMFS’ inflation
adjusted scup price estimate of $2.60/
Ib). Assuming an equal reduction in
fishing opportunity for all active
commercial vessels (i.e., the 563 vessels
that caught black sea bass in 2005), this
could result in a loss of approximately
$332 per vessel (or $333 based on
NMFS’ 2006 black sea bass price and
2005 active vessel estimate). The
deduction of RSA from the TAL would
result in a relatively marginal decrease
in recreational harvest from black sea
bass recreational harvest limit from 2.55

million 1b (1,157 mt) to 2.48 million Ib
(1,222 mt). It is unlikely that the black
sea bass possession, size, or seasonal
limits would change as the result of this
RSA allocation.

Overall, long-term benefits are
expected as a result of the RSA program.
The results of these projects will
provide needed information on high-
priority fisheries management issues
related to Mid-Atlantic fisheries
management. If the total amount of
quota set-aside is not awarded for any
of the three fisheries, the unused set-
aside amount will be restored to the
appropriate fishery’s TAL. It should also
be noted that fish harvested under the
RSAs would be sold, and the profits
would be used to offset the costs of
research. As such, total gross revenue to
the industry would not decrease if the
RSAs are utilized.

There are no new reporting or
recordkeeping requirements contained
in any of the alternatives considered for
this action.

Dated: October 23, 2006.

Samuel D. Rauch III,

Deputy Assistant Administrator for
RegulatoryPrograms, National Marine
Fisheries Service.

[FR Doc. 06—8932 Filed 10-24—06; 11:07 am]

BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 24, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), OIRA_Submission@OMB.
EOP.GOV or fax (202) 395-5806 and to
Departmental Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, DC
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Agricultural Marketing Service

Title: Federal-State Marketing
Improvement Program (FSMIP).

OMB Control Number: 0581-NEW.

Summary of Collection: The Federal-
State Marketing Improvement Program
(FSMIP) operates pursuant to the
authority of the Agricultural Act of 1946
(7 U.S.C. 1621, et seq.). Section 204(b)
authorizes the Secretary of Agriculture
to make available funds to State
Departments of Agriculture, State
bureaus and departments of markets,
State agricultural experiment stations,
and other appropriate State agencies for
cooperative projects in marketing
service and in marketing research to
effectuate the purposes of title II of the
Agricultural Act of 1946. FSMIP
provides matching grants on a
competitive basis to enable States to
explore new market opportunities for
U.S. food and agricultural products and
to encourage research and innovation
aimed at improving the efficiency and
performance of the U.S. marketing
system.

Need and Use of the Information: The
information collection requirements in
this request are needed to implement
the Federal-State Marketing
Improvement Program (FSMIP). The
information will be used by the
Agricultural Marketing Service (AMS) to
establish the entity’s eligibility for
participation, the suitability of the
budget for the proposed project, and
compliance with applicable Federal
regulations.

Description of Respondents: State,
local or tribal government.

Number of Respondents: 40.

Frequency of Responses: Reporting:
annually; semi-annually.

Total Burden Hours: 4,730.

Charlene Parker,

Departmental Information Collection
Clearance Officer.
[FR Doc. E6-18043 Filed 10—26—06; 8:45 am]

BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. FV06—996—-2 N]

Peanut Standards Board

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice; request for nominations.

SUMMARY: The Farm Security and Rural
Investment Act of 2002 requires the
Secretary of Agriculture to establish a
Peanut Standards Board (Board) for the
purpose of advising the Secretary on
quality and handling standards for
domestically produced and imported
peanuts. The initial Board was
appointed by the Secretary and
announced on December 5, 2002. USDA
seeks nominations for individuals to be
considered for selection to the Board to
fill a vacant Board position for the
remainder of a term of office ending
June 30, 2009. The Board consists of 18
members representing producers and
industry representatives.

DATES: Written nominations must be
received on or before December 1, 2006.
ADDRESSES: Nominations should be sent
to Dawana J. Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Unit
155, 4700 River Road, Riverdale, MD
20737: Telephone: (301) 734-5243; Fax:
(301) 734-5275; E-mail:
Dawana.Clark@usda.gov.

SUPPLEMENTARY INFORMATION: Section
1308 of the Farm Security and Rural
Investment Act of 2002 (Farm Bill)
requires the Secretary of Agriculture to
establish a Peanut Standards Board
(Board) for the purpose of advising the
Secretary regarding the establishment of
quality and handling standards for all
domestic and imported peanuts
marketed in the United States. The Farm
Bill requires the Secretary to consult
with the Board before the Secretary
establishes or changes quality and
handling standards for peanuts.

The Farm Bill provides that the Board
consist of 18 members, with three
producers and three industry
representatives from the States specified
in each of the following producing
regions: (a) Southeast (Alabama,
Georgia, and Florida); (b) Southwest
(Texas, Oklahoma, and New Mexico);
and (c) Virginia/Carolina (Virginia and
North Carolina).
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For the initial appointments, the Farm
Bill required the Secretary to stagger the
terms of the members so that: (a) One
producer member and peanut industry
member from each peanut producing
region serves a one-year term; (b) one
producer member and peanut industry
member from each peanut producing
region serves a two-year term; and (c)
one producer member and peanut
industry member from each peanut
producing region serves a three-year
term. The term “‘peanut industry
representatives” includes, but is not
limited to, representatives of shellers,
manufacturers, buying points, marketing
associations and marketing
cooperatives. The Farm Bill exempted
the appointment of the Board from the
requirements of the Federal Advisory
Committee Act. The initial Board was
appointed by the Secretary and
announced on December 5, 2002.

USDA invites those individuals,
organizations, and groups affiliated with
the categories listed above to nominate
individuals for membership on the
Board. Nominees sought by this action
would fill a vacant industry
representative position from the
Virginia-Carolina peanut producing
region. The new member would serve
for the remainder of a 3-year term of
office ending June 30, 2009.

Nominees should complete a Peanut
Standards Board Background
Information form and submit it to Mrs.
Clark. Copies of this form may be
obtained at the internet site: http://
www.ams.usda.gov/fv/peanut-
farmbill.htm, or from Mrs. Clark. USDA
seeks a diverse group of members
representing the peanut industry. Equal
opportunity practices will be followed
in all appointments to the Board in
accordance with USDA policies. To
ensure that the recommendations of the
Board have taken into account the needs
of the diverse groups within the peanut
industry, membership shall include, to
the extent practicable, individuals with
demonstrated abilities to represent
minorities, women, persons with
disabilities, and limited resource
agriculture producers.

Authority: 7 U.S.C. 7958.
Dated: October 24, 2006.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-18041 Filed 10-26-06; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[Doc. No. TM—-07-01]

Notice of Funds Availability (NOFA)
Inviting Applications for the Federal-
State Marketing Improvement Program
(FSMIP); Notice of Request for
Emergency Review and Approval of a
New Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) announces the
availability of approximately $1.3
million in competitive grant funds for
fiscal year 2007 to enable States to
explore new market opportunities for
U.S. food and agricultural products and
to encourage research and innovation
aimed at improving the efficiency and
performance of the U.S. marketing
system. Eligible applicants include State
departments of agriculture, State
agricultural experiment stations, and
other appropriate State Agencies.
Applicants are encouraged to involve
industry groups, academia, community-
based organizations, and other
stakeholders in developing proposals
and conducting projects. In accordance
with the Paperwork Reduction Act of
1995, (44 U.S.C. Chapter 35), AMS is
requesting emergency review and
approval of a new information
collection.

DATES: Proposals will be accepted
through February 12, 2007. Comments
regarding the information collection
requirement under the Paperwork
Reduction Act of 1995 must be received
on or before December 26, 2006.

ADDRESSES: Submit proposals and other
required documents to: FSMIP Staff
Officer, Transportation and Marketing
Programs, Agricultural Marketing
Service (AMS), U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Room 4009 South
Building, Washington, DC 20250;
telephone (202) 720-8043; e-mail
janise.zygmont@usda.gov.

Comments concerning the
information collection requirements
should be sent to the Office of
Information and Regulatory Affairs,
OMB: Attention: Desk Officer for AMS,
Washington, DC 20503. Please indicate
that your comments refer to Docket No.
TM-07-01. Comments concerning the
information collection requirements
also should be sent to the FSMIP Staff
Officer at the above address.

FOR FURTHER INFORMATION CONTACT:
Janise Zygmont, FSMIP Staff Officer;
telephone (202) 720-8043; fax (202)
690-4948; or e-mail
janise.zygmont@usda.gov.

SUPPLEMENTARY INFORMATION: FSMIP is
authorized under Section 204(b) of the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 et seq.). FSMIP provides
matching grants on a competitive basis
to enable States to explore new market
opportunities for U.S. food and
agricultural products and to encourage
research and innovation aimed at
improving the efficiency and
performance of the U.S. marketing
system. Eligible applicants include State
departments of agriculture, State
agricultural experiment stations, and
other appropriate State agencies. Other
organizations interested in participating
in this program should contact their
State Department of Agriculture’s
Marketing Division. State agencies
specifically named under the
authorizing legislation should assume
the lead role in FSMIP projects, and use
cooperative or contractual linkages with
other agencies, universities, institutions,
and producer, industry or community-
based organizations as appropriate.
Multi-State projects are encouraged as
long as one State assumes the
coordinating role, using appropriate
cooperative arrangements with the other
States involved.

Proposals must be accompanied by
completed Standard Forms (SF) 424 and
424A. AMS will not approve the use of
FSMIP funds for advertising or, with
limited exceptions, for the purchase of
equipment. Detailed program guidelines
may be obtained from the contact listed
above, and are available at the FSMIP
Web site: http://www.ams.usda.gov/
tmd/fsmip.htm.

Background

FSMIP funds a wide range of applied
research projects that address barriers,
challenges, and opportunities in
marketing, transportation, and
distribution of U.S. food and
agricultural products domestically and
internationally.

Eligible agricultural categories
include livestock, livestock products,
food and feed crops, fish and shellfish,
horticulture, viticulture, apiary, and
forest products and processed or
manufactured products derived from
such commodities. Reflecting the
growing diversity of U.S. agriculture, in
recent years, FSMIP has funded projects
dealing with nutraceuticals, bioenergy,
compost, and products made from
agricultural residues.
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Proposals may deal with barriers,
challenges, or opportunities manifesting
at any stage of the marketing chain
including direct, wholesale, and retail.
Proposals may involve small, medium,
or large scale agricultural entities but
should potentially benefit multiple
producers or agribusinesses. Proprietary
proposals that benefit one business or
individual will not be considered.

Proposals that address issues of
importance at the State, regional or
national level are appropriate for
FSMIP. FSMIP also seeks unique
proposals on a smaller scale that may
serve as pilot projects or case studies
useful as a model for other States. Of
particular interest are proposals that
reflect a collaborative approach among
the States, academia, the farm sector
and other appropriate entities and
stakeholders. FSMIP’s enabling
legislation authorizes projects to:

¢ Determine the best methods for
processing, preparing for market,
packing, handling, transporting, storing,
distributing, and marketing agricultural
products.

¢ Determine the costs of marketing
agricultural products in their various
forms and through various channels.

e Assist in the development of more
efficient marketing methods, practices,
and facilities to bring about more
efficient and orderly marketing, and
reduce the price spread between the
producer and the consumer.

e Develop and improve standards of
quality, condition, quantity, grade, and
packaging in order to encourage
uniformity and consistency in
commercial practices.

¢ Eliminate artificial barriers to the
free movement of agricultural products
in commercial channels.

e Foster new/expanded domestic/
foreign markets and new/expanded uses
of agricultural products.

e Collect and disseminate marketing
information to anticipate and meet
consumer requirements, maintain farm
income, and balance production and
utilization.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), this notice announces that
AMS is requesting emergency review
and approval from the Office of
Management and Budget of a new
information collection.

Title: Federal-State Marketing
Improvement Program (FSMIP).

OMB Number: 0581-NEW.

Type of Request: Approval of a new
information collection.

Expiration Date of Approval: 3 years
from date of OMB approval.

Estimate of Burden: The public
reporting and recordkeeping burden for
this collection of information is
estimated to total 4,730 hours.

Abstract: The primary objective of
FSMIP is to enable States to explore
new market opportunities for U.S. food
and agricultural products and to
encourage research and innovation
aimed at improving the efficiency and
performance of the U.S. marketing
system. Eligible entities under this
program include State departments of
agriculture, State agricultural
experiment stations, and other
appropriate State Agencies.

AMS has established guidelines that
contain full details about FSMIP and the
application process. The guidelines and
application forms are available from the
FSMIP Staff Officer by calling 202/720-
8043, faxing 202/690—-4948, or e-mailing
to janise.zygmont@usda.gov. This
information is also available at the
FSMIP Web site: http://
www.ams.usda.gov/tmd/fsmip.htm.
Eligible entities are strongly encouraged
to follow the guidelines when preparing
applications for submission to the
FSMIP.

FSMIP applicants must complete
Form SF-424, “Application for Federal
Assistance” (approved under OMB
#4040-0004), for each application. Form
SF-424A, “Budget Information—Non-
Construction Programs” (approved
under OMB #0348-0044), also must be
completed for each application to show
the project’s budget breakdown, both
with regard to expense categories and
the division between Federal and
matching non-Federal sources, as
applicable. A Proposal Narrative is also
required for each application.

AMS needs to receive the information
contained in this collection of
information to select the projects that
will best meet and fulfill FSMIP
program objectives. The selection
process is competitive and AMS must
ensure that limited funds are used for
the intended purpose.

Estimate of Burden: The public
reporting burden for completing the SF
424, SF 424A, and the Proposal
Narrative is estimated to average 33
hours per response.

Respondents: State departments of
agriculture, State agricultural
experiment stations, and other
appropriate State Agencies.

Estimated Annual Number of
Respondents: 40.

Estimated Annual Number of
Responses per Respondent: 2.

Estimated Annual Number of
Responses: 80.

Estimated Total Annual Burden on
Respondents: 2,640 hours.

After approval of the grant application
and before grant funds are dispersed,
grantees must complete the following
forms to certify compliance with
applicable Federal regulations: Form
SF—-424B, “Assurances—Non-
Construction Programs” (approved
under OMB #0348-0040); AD-1047,
Certification Regarding Debarment,
Suspension, and Other Responsibility
Matters—Primary Covered Transactions;
AD-1048, Certification Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier
Covered Transactions; and AD-1049,
Certification Regarding Drug-Free
Workplace Requirements (Grants)
Alternative 1—for Grantees Other Than
Individuals.

In addition, four copies of the Grant
Agreement must be signed with an
original signature and dated once by
grantees after their proposals have been
approved and before grant funds are
dispersed. The information will be used
to affirm the award amount, time frame,
objectives and work plan agreed upon
by the grantee and USDA/AMS. The
Grant Agreement also outlines
responsibilities of both parties with
regard to the grant.

Standard Form 270, Request for
Advance or Reimbursement (approved
under OMB #0348-0004), is completed
whenever the grantee requests an
advance or reimbursement of grant
funds. The information will be used to
keep track of grant disbursements and
the level of matching funds expended
by the grantee during the grant period.
We expect that grantees will submit a
total of three SF 270 forms during the
grant period.

Estimate of Burden: The public
reporting burden for completing the SF
4248, AD-1047, AD-1048, AD-1049,
the Grant Agreement, and three SF 270
forms is estimated to average 22.6 hours
per response.

Respondents: State departments of
agriculture, State agricultural
experiment stations, and other
appropriate State Agencies.

Estimated Annual Number of
Respondents: 25.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Annual Number of
Responses: 25.

Estimated Total Annual Burden on
Respondents: 565 hours.

Progress Reports are required at the
midpoint of projects approved for one
year and at six-month intervals for
projects of longer duration. Progress
Reports should (1) briefly summarize
activities performed and milestones
achieved for each objective or sub-
element of the narrative; (2) note
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unexpected delays or impediments as
well as favorable or unusual
developments; (3) outline work to be
performed during the succeeding
period; and (4) indicate the amount of
grant and matching funds expended to
date. We expect that grantees will
submit a total of two Progress Reports
during the grant period.

Estimate of Burden: The public
reporting burden for two Progress
Reports is estimated to average 14 hours
per response.

Respondents: State departments of
agriculture, State agricultural
experiment stations, and other
appropriate State Agencies.

Estimated Annual Number of
Respondents: 25.

Estimated Annual Number of
Responses per Respondent: 2.

Estimated Annual Number of
Responses: 50.

Estimated Total Annual Burden on
Respondents: 700 hours.

Not later than 90 days following the
ending date of the Grant Agreement the
grantee must submit Standard Form
269A, Financial Status Report (short
form) (approved under OMB #0348-
0038), or Standard Form 269, Financial
Status Report (long form) (approved
under OMB #0348—-0039) to document
the final financial status of the grant
project and to indicate that the one-to-

one matching requirement has been met.

The grantee must also submit a Final
Report of results and accomplishments
within 90 days following the grant
ending date. The Final Report will
include:

e An outline of the issue or problem.

e How the issue or problem was
approached via the project.

¢ Contribution of public or private
agency cooperators.

e Results, conclusions and lessons
learned.

e Current or future benefits to be
derived from the project.

e Additional information available
(publications, Web sites).

¢ Recommendations for future
research needed, if applicable.

e Contact person for the project with
telephone number and e-mail address.

Estimate of Burden: The public
reporting burden for completing the SF
269A or SF 269, as appropriate, and the
Final Report is estimated to average 32
hours per response.

Respondents: State departments of
agriculture, State agricultural
experiment stations, and other
appropriate State agencies.

Estimated Annual Number of
Respondents: 25.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Annual Number of
Responses: 25.

Estimated Total Annual Burden on
the Respondents: 800 hours.

Comments are invited on: (1) Whether
the new collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
new collection of information including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

All comments concerning the
information collection shall reference
Docket No. TM—-07-01, and the date and
page number of this issue of the Federal
Register. Comments concerning the
information collection requirements
should be sent to the office of
Information and Regulatory Affairs,
OMB: Attention: Desk Officer for AMS,
Washington, DC 20503. Please state that
your comments refer to Docket No. TM—
07-01. Comments also may be sent to
Janise Zygmont, Staff Officer, Federal-
State Marketing Improvement Program,
Agricultural Marketing Service (AMS),
USDA, Room 4009-South, 1400
Independence Avenue, SW.,
Washington, DC 20250; phone 202/720-
8043; and e-mail
janise.zygmont@usda.gov. Comments
received will be available for public
inspection during regular business
hours at the same address. All
comments will become a matter of
public record.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes. The
two SF forms as well as the Proposal
Narrative can be filled out electronically
and printed out for submission or filled
out electronically and submitted as an
attachment through the http://
www.grants.gov Web site with the
Proposal Narrative.

How To Submit Proposals and
Applications

Applicants have the option of
submitting FSMIP applications
electronically through the Federal grants
Web site, http://www.grants.gov instead

of mailing hard copy documents.
Applicants considering the electronic
application option are strongly urged to
familiarize themselves with the Federal
grants Web site well before the
application deadline and to begin the
application process before the deadline.
Additional details about the FSMIP
application process for all applicants are
available at the FSMIP Web site: http://
www.ams.usda.gov/tmd/fsmip.htm.

FSMIP is listed in the “Catalog of
Federal Domestic Assistance” under
number 10.156 and subject agencies
must adhere to Title VI of the Civil
Rights Act of 1964, which bars
discrimination in all federally assisted
programs.

Authority: 7 U.S.C. 1621-1627.
Dated: October 24, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-18040 Filed 10-26-06; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2006-0155]

Notice of Request for Extension of
Approval of an Information Collection;
Plum Pox Compensation

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations that provide for the payment
of compensation to owners of
commercial stone fruit orchards and
fruit tree nurseries whose trees or
nursery stock were destroyed to
eradicate plum pox.

DATES: We will consider all comments
that we receive on or before December
26, 2006.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://regulations.gov, select “Animal
and Plant Health Inspection Service”
from the agency drop-down menu, then
click “Submit.” In the Docket ID
column, select APHIS-2006—-0155 to
submit or view public comments and to
view supporting and related materials
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available electronically. Information on
using Regulations.gov, including
instructions for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“User Tips” link.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2006-0155,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2006-0155.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information on regulations for plum pox
compensation, contact Mr. Stephen Poe,
Senior Operations Officer, Emergency
and Domestic Programs, PPQ, APHIS,
4700 River Road Unit 36, Riverdale, MD
20737; (301) 734—8899. For copies of
more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

SUPPLEMENTARY INFORMATION: Title:
Plum Pox Compensation.

OMB Number: 0579-0159.

Type of Request: Extension of
approval of an information collection.

Abstract: The Plant Protection Act (7
U.S.C. 7701 et seq.) authorizes the
Secretary of Agriculture, either
independently or in cooperation with
the States, to carry out operations or
measures to detect, eradicate, suppress,
control, prevent, or retard the spread of
plant pests, such as plum pox, that are
new to or not widely distributed within
the United States.

Plum pox is an extremely serious viral
disease of plants that can affect many
Prunus (stone fruit) species, including
plum, peach, apricot, almond, nectarine,
and sweet and tart cherry. A number of
wild and ornamental Prunus species
may also be susceptible to this disease.
Infection eventually results in severely

reduced fruit production, and the fruit
that is produced is often misshapen and
blemished. Plum pox virus is
transmitted locally by a variety of aphid
species, as well as by budding and
grafting with infected plant material,
and spreads over longer distances
through movement of infected
budwood, nursery stock, and other plant
parts.

There are no known effective methods
for treating trees or other plant material
infected with plum pox, nor are there
any known effective prophylactic
treatments to prevent the disease from
occurring in trees exposed to the disease
due to their proximity to infected trees
or other plant material. Without
effective treatments, the only option for
preventing the spread of the disease is
the destruction of infected and exposed
trees and other plant material.

The regulations in “Subpart-Plum
Pox” (7 CFR 301.74-301.74-5)
quarantine areas of the United States
where plum pox has been detected,
restrict the interstate movement of host
material from quarantined areas, and
provide for compensation to owners of
commercial stone fruit orchards and
fruit tree nurseries whose trees or
nursery stock were destroyed to
eradicate plum pox.

Section 310.74-5 requires applicants
for the payment of compensation to
complete a form.

We are asking the Office of
Management and Budget (OMB) to
approve our use of this information
collection activity for an additional 3
years.

This notice includes a description of
the information collection requirement
currently approved by the Office of
Management and Budget (OMB) for
plum pox compensation under numbers
0579-0159 and 0579-0251. After OMB
approves and combines the burden for
both collections under one collection
(number 0579-0159), the Department
will retire number 0579-0251.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies, e.g.,
permitting electronic submission of
responses.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average 0.25
hours per response.

Respondents: Owners of commercial
stone fruit orchards and owners of fruit
tree nurseries.

Estimated Annual Number of
Respondents: 4.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Annual Number of
Responses: 4.

Estimated Total Annual Burden on
Respondents: 1 hour. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 23rd day of
October 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-18042 Filed 10-26—-06; 8:45 am|]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Black Hills National Forest, Mystic
Ranger District, South Dakota, Section
30 Limestone Mining Proposal

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement

SUMMARY: A Plan of Operation has been
submitted by Pete Lien and Sons, Inc.,
for the purpose of mining for chemical
grade limestone within mining claims
on National Forest System land. The
proposal is to mine within Pennington
County totaling approximately 100 acres
about one mile north of the northwest
boundary of Rapid City, South Dakota.

DATES: Comments concerning the scope
of the analysis would be most useful if
received 30 days following the date of
this notice. The draft environmental
impact statement is expected to be
available for public review in the Fall of
2007 and the final environmental
impact statement is expected to be
completed by the Spring of 2008.
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ADDRESSES: Send written comments to
Frank Carroll, Acting District Ranger,
Black Hills National Forest, Mystic
Ranger District, S—30 Limestone Mining
Operation, 8221 South Highway 16,
Rapid City, South Dakota 57702.
Telephone number: (605) 343-1567. E-
mail: comments-rocky-mountain-black-
hills-mystic@fs.fed.us with “‘Section 30”
as the subject. Electronic comments
must be readable in Word, RichText or
pdf formats.

FOR FURTHER INFORMATION CONTACT:
Dave Slepnikoff, Project Coordinator,
Black Hills National Forest, Mystic
Ranger District, at above address, phone
(605) 343-1567.

SUPPLEMENTARY INFORMATION:
Purpose and Need for Action

The Purpose and Need for this project
is authorization of Pete Lien and Sons,
Inc., proposal to exercise their rights
under U.S. mining laws while
protecting the environment in
accordance with Forest Service
regulations for locatable minerals. The
Purpose and Need has several
components. Pete Lien and Sons, Inc.
has a statutory right to extract locatable
minerals (chemical grade limestone) as
proposed in accordance with the
General Mining Law of 1872, as
amended (30 U.S.C. 21-54). The Forest
Service has the responsibility to protect
surface resources of National Forest
System lands to the extent practicable.
Forest Service mining regulations state
that, “operations shall be conducted so
as, where feasible, to minimize adverse
impacts on National Forest System
surface resources (36 CFR 228.8).”

Proposed Action

The proposed action is to approve the
Plan of Operation (PoO) submitted by
Pete Lien and Sons, Inc. to mine
approximately 100 acres of National
Forest System land on the PLS 30-1
through PLS 30-10 Lode Mining Claims,
SDMMC #209097. The Plans of
Operation was developed by Pete Lien
and Sons, Inc. It was submitted to the
Forest Service in accordance with the
General Mining Law of 1872, as
amended and Forest Service mining
regulations at 36 CFR part 228 Subpart
A. The Project is located between Rapid
City and Black Hawk, South Dakota.
Legal description is; T.2N., R.7E., NEVa
Section 30, BHM.

The Plan of Operation is summarized
as follows:

e It is estimated that the operation
will process approximately 10 million
tons of limestone. The life of the
proposed mine is estimated at 10 years,
not including final reclamation.

* Remove vegetation, stockpile
topsoil for future reclamation, drill and
blast rock to remove an approximate 20-
foot bed of limestone rock resulting in
an open pit with approximately 20-foot
high walls.

¢ Blasted rock may be crushed on site
to reduce size for hauling. Raw
materials will be hauled to the east of
Highway 79 for processing into
chemical grade limestone products.

e Concurrent reclamation is planned.
Therefore approximately 60 acres will
be disturbed at any one time.
Reclamation will result in a depression
on the existing hillside. High walls will
be reduced, site graded, topsoil applied,
and vegetation planted once mineral
extraction is complete.

e The Mine Safety and Health
Administration (MSHA) will be
responsible or enforcing mine safety
regulations. The mine site will be
enclosed by fences and gates as required
by MSHA and other regulatory
guidance.

Pete Lien and Sons, Inc. will secure
permits for all mining and reclamation
activities as required by law. Several
permits have been obtained or will be
obtained pending the NEPA analysis
and decision. Notable permit
requirements include:

o Clean Water Act—Apply for
construction/mining activity permit
with National Pollutant Discharge
Elimination System (NPDES).

e Clean Air Act—Permit or permits
will be obtained to ensure that
equipment and dust control measures
comply with the Clean Air Act.

e South Dakota Mining License—Pete
Lien and Sons, Inc. currently has a
mining license inclusive of the relevant
portion of section 30. The proposed
mine may be exempt from further state
permitting per a statutory exemption for
the extraction of cement precursors.

e Pennington County Construction
(Mining) Permit—Pete Lien and Sons,
Inc. will notify the County of its
schedule and plans to initiate mining on
section 30. Construction permit CP 01—
05 specifies the scope of the County’s
further review of road impacts,
drainage, and other matters related to
mining on section 30.

It is possible that Forest Plan
direction may need to be amended for
one or more resources, to allow a
decision on this project. Any
appropriate amendment(s) will be part
of the proposal.

Craig Bobzien, Forest Supervisor,
Black Hills National Forest, 1019 North
5th Street, Custer, South Dakota 57730—
7239.

Nature of Decision To Be Made

The Forest Supervisor will decide
whether the proposed action will
proceed as proposed or as modified by
an alternative. Also, he will decide
which recommended mitigation
measures and monitoring requirements
will be applied. Finally, he will decide
if a Forest Plan Amendment is required.

Scoping Process

The Forest Service will advertise the
proposal in the Rapid City Journal,
newspaper of record. The project will be
listed in the Black Hills National Forest
Quarterly NEPA calendar. Adjacent
landowners, known interested parties,
and government agencies will be sent
letters describing the project and
identifying the project timeframe.
Scoping comments are requested by
November 27, 2006. An informational
and public meeting is scheduled for
November 14, 2006 at 7 p.m. in the
Black Hawk Elementary School
Gymnasium regarding this project
proposal.

Preliminary Issues

At this time, project planners are
aware of issues related to cultural
(heritage) resources and scenic quality.
Through the Scoping process, we will
use comments obtained about the
proposed action to determine the
breadth of issues to be addressed in the
analysis.

The potential for adverse effects to
heritage resources has been identified as
an issue for this proposed undertaking.
A number of archaeological sites have
been identified and recorded in the
project area as a result of heritage
resource surveys. Five of these sites
have been evaluated as eligible for
nomination to the National Register of
Historic Places. Through consultation
with Indian tribes, use of this area for
religious activities has also been
documented. Pursuant to the National
Historic Preservation Act (NHPA), the
Forest is in consultation with Indian
tribes and the South Dakota State
Historic Preservation Office to develop
measures of avoidance and/or
mitigation for significant cultural and
archaeological values by the proposed
undertaking. Successful completion of
consultation pursuant to the NHPA
would result in a Memorandum of
Agreement that will implement
avoidance or mitigation of significant
heritage resources in the Area of
Potential Effect.

The existing vegetation will be
removed prior to mining. The current
scenic view will be altered from visible
vantage points.
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Comment Requested

This notice of intent initiates the
scoping process which guides the
development of the environmental
impact statement. The Forest Service is
seeking information that planners may
not be aware of, or if you have
comments and/or concerns regarding
potential effects of the proposal to
authorize mining on the Section 30 PLS
Lode Mining Claims. Early Notice of
Importance of Public Participation in
Subsequent Environmental Review: A
draft environmental impact statement
will be prepared for comment. The
comment period on the draft
environmental impact statement will be
for 45 days from the date the
Environmental Protection Agency
publishes the Notice of Availability in
the Federal Register. The Forest Service
believes, at this early stage, it is
important to give reviewers notice of
several court rulings related to public
participation in the environmental
review process. First, reviewers of draft
environmental impact statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
Power Corp. vs. NRDC, 435 U.S. 519,
553 (1978). Also, environmental
objections that could be raised at the
draft environmental impact statement
stage but that are not raised until after
completion of the final environmental
impact statement may be waived or
dismissed by the courts. City of Angoon
v. Hodel, 803 F.2d 1016, 1022 (9th Cir.
1986) and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D.
Wis. 1980). Because of these court
rulings, it is very important that those
interested in this proposed action
participate by the close of the 45-day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing

the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.
Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.
(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)
Dated: October 19, 2006.
Craig Bobzien,
Forest Supervisor, Black Hills National Forest.
[FR Doc. 06—-8898 Filed 10—26—-06; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of New Fee; Federal Lands
Recreation Enhancement Act (Title VIIl,
Pub. L. 108-447)

AGENCY: National Forests in Florida,
Ocala National Forest. USDA Forest
Service.

ACTION: Notice of New Fee Site.

SUMMARY: The USDA Forest Service
proposes a new fee site that will involve
a special recreation permit for each
operator using the Ocala National Forest
designated off-highway vehicle trail
system. There would be a choice
between a three-consecutive day
permits ($15) or an annual permit
(proposed to be between $60 and up to
$120 pending final financial and
marketing analysis, public input, and
agency review). The Forest Service will
use funds generated to sustain the trail
system, facilities, patrols, and
monitoring.

The Ocala National Forest is
committed to providing quality
motorized recreation in balance with
what the land can support. The Ocala
National Forest recently designated
approximately 150 miles of off-highway
vehicle trails for motorcycles and
unlicensed all-terrain vehicles that
consist of mixed-use roads, ATV/
motorcycle trails, and motorcycle-only
trails. Analysis has begun to consider
additional designated trails on the Ocala
National Forest which would be
included in the fee permit system.
DATES: The proposed fee would be
initiated no sooner than April 1, 2007.
Comments, concerns, or questions on
this proposal must be submitted by
October 30, 2006.

ADDRESSES: Submit comments,
concerns, or questions about this
proposal to District Ranger, Ocala

National Forest, 40929 State Road 19,
Umatilla, Florida 3448-5849.

FOR FURTHER INFORMATION CONTACT:
Contact Bret Bush, Recreation Program
Manager, 352—625—-2520 extension 2509.
SUPPLEMENTARY INFORMATION: The
Federal Recreation Lands Enhancement
Act (Title VIII, Pub. L. 108—447)
directed the Secretary of Agriculture to
publish a six-month advance notice in
the Federal Register whenever new
recreation fee areas are established. The
Recreation Resource Advisory
Committee will review proposals for
new fees at least three months prior to
the recommended initiation date.

Dated: October 3, 2006.
John Richard Lint,
District Ranger, Ocala National Forest.
[FR Doc. 06—8929 Filed 10—-26—06; 8:45 am|]
BILLING CODE 3410-11-M

ANTITRUST MODERNIZATION
COMMISSION

Public Meeting

AGENCY: Antitrust Modernization
Commission.

ACTION: Notice of public meeting.

SUMMARY: The Antitrust Modernization
Commission will hold a public meeting
on November 14, 2006. The purpose of
the meeting is for the Antitrust
Modernization Commission to
deliberate on possible recommendations
regarding the antitrust laws to Congress
and the President.

DATES: November 14, 2006, 9:30 a.m. to
approximately 4 p.m. Advanced
registration is required.

ADDRESSES: Morgan Lewis, Main
Conference Room, 1111 Pennsylvania
Avenue, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Heimert, Executive Director &
General Counsel, Antitrust
Modernization Commission: telephone:
(202) 233-0701; e-mail: info@amec.gov.
Mr. Heimert is also the Designated
Federal Officer (DFO) for the Antitrust
Modernization Commission.

For Registration: For building security
purposes, advanced registration is
required. If you wish to attend the
Commission meeting, please provide
your name by e-mail to
meetings@amec.gov or by calling the
Commission offices at (202) 233-0701.
Please register by 12 noon on November
13, 2006.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is for the
Antitrust Modernization Commission to
deliberate on its report and/or
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recommendations to Congress and the
President regarding the antitrust laws.
Deliberation will cover potential
recommendations relating to the role of
State attorneys general in merger
enforcement, the application of antitrust
in regulated industries, and the Foreign
Trade Antitrust Improvements Act
(“FTAIA”). The Commission may
conduct additional business as
necessary. Materials relating to the
meeting will be made available on the
Commission’s Web site (www.amec.gov)
in advance of the meeting.

The AMC has called this meeting
pursuant to its authorizing statute and
the Federal Advisory Committee Act.
Antitrust Modernization Commission
Act of 2002, Public Law 107-273,
section 11054(f), 116 Stat. 1758, 1857;
Federal Advisory Committee Act, 5
U.S.C. App., section 10(a)(2); 41 CFR
102-3.150 (2005).

Dated: October 23, 2006.

By direction of Deborah A. Garza, Chair of
the Antitrust Modernization Commission.

Approved by Designated Federal Officer:
Andrew J. Heimert,

Executive Director & General Counsel,
Antitrust Modernization Commission.

[FR Doc. E6-18000 Filed 10—26—06; 8:45 am]
BILLING CODE 6820-YH-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed deletions from
Procurement List.

SUMMARY: The Committee is proposing
to delete from the Procurement List
products previously furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

Comments Must Be Received on or
Before: November 26, 2006.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202—-3259.
FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Sheryl D. Kennerly,
Telephone: (703) 603—-7740, Fax: (703)
603—0655, or e-mail
SKennerly@jwod.gov.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a)(2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an

opportunity to submit comments on the
proposed actions.

Deletions

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action may result
in additional reporting, recordkeeping
or other compliance requirements for
small entities.

2. If approved, the action may result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products proposed
for deletion from the Procurement List.

End of Certification

The following products are proposed
for deletion from the Procurement List:

Products

Cover, Helmet, Arctic White
NSN: 8415—-00-NIB-0068.
NSN: 8415—-00-NIB-0078.

Cover, Helmet, Reversible

NSN: 8415—-00-NIB-0064.

NSN: 8415—-00-NIB-0079.

NPA: Lions Volunteer Blind Industries,
Inc., Morristown, Tennessee.

Contracting Activity: U.S. Army Soldier
Systems Command, Natick,
Massachusetts.

Helmet Assembly, Combat Vehicle Crewman

NSN: 8470-00-NIB-0003—Helmet
Assembly, Combat Vehicle Crewman.

NPA: Washington-Greene County Branch,
PAB, Washington, Pennsylvania.

Contracting Activity: U.S. Army Soldier
Systems Command, Natick,
Massachusetts.

Envelope, Crystal Clear Vinyl

NSN: 7510—-00-NIB-0004.

NSN: 7510—-00—-NIB-0006.

NPA: Winston-Salem Industries for the
Blind, Winston-Salem, North Carolina.

NPA: The Oklahoma League for the Blind,
Oklahoma City, Oklahoma.

Contracting Activity: Federal Bureau of
Investigation, Dept of Justice,
Washington, DC.

Pad, Comfort, Ground Troops, Parachutists

NSN: 8470-00-NIB—0001—Pad, Comfort,
Ground Troops, Parachutists.

NPA: South Texas Lighthouse for the
Blind, Corpus Christi, Texas.

Contracting Activity: Departments of Army
and Air Force—Dallas, Dallas, Texas.

Sheryl D. Kennerly,
Director, Information Management.

[FR Doc. E6-18028 Filed 10-26—06; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
Procurement List.

SUMMARY: This action adds to the
Procurement List services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List
products previously furnished by such
agencies.

DATES: Effective Date: November 26,
2006.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, Telephone: (703)
603—7740, Fax: (703) 603—-0655, or e-
mail SKennerly@jwod.gov.
SUPPLEMENTARY INFORMATION:

Additions

On August 11 and September 1, 2006,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notice (71 FR 46189
and 52058) of proposed additions to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the services and impact of the additions
on the current or most recent
contractors, the Committee has
determined that the services listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46—48c and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action will result in
authorizing small entities to furnish the
services to the Government.

3. There are no known regulatory
alternatives which would accomplish
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the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services proposed
for addition to the Procurement List.

End of Certification

Accordingly, the following services
are added to the Procurement List:

Services

Service Type/Location: Base Supply Center,
U.S. Army Medical Research Acquisition
Activity, 820 Chandler Street, Fort Detrick,
Maryland.

NPA: Industries for the Blind, Inc., West
Allis, Wisconsin.

Contracting Activity: Army Contracting
Agency, Ft. Detrick, Maryland.

Service Type/Location: Custodial Services,
Cereal Crops Research Unit, USDA
Agricultural Research Service, 502 Walnut
Street, Madison, Wisconsin.

NPA: Madison Area Rehabilitation Centers,
Inc., Madison, Wisconsin.

Contracting Activity: USDA, Agriculture
Research Service, Peoria, Illinois.

Service Type/Location: Custodial Services,
Veterans Center, 1642 42nd Street NE,
Cedar Rapids, Iowa.

NPA: Goodwill Industries of Southeast Iowa,
Iowa City, Iowa.

Contracting Activity: VA Medical Center,
Iowa City, Iowa.

Service Type/Location: Custodial/Grounds
Maintenance/Refuse Removal/Snow
Removal/Naval Operations Support Center,
800 Dan Street, Akron, Ohio, 3190 Gilbert
Avenue, Cincinnati, Ohio, 1089 E. Ninth
Street, Cleveland, Ohio, 7221 Second
Street, Columbus, Ohio, 28828 Glenwood
Road, Perrysburg, Ohio.

NPA: VGS, Inc., Cleveland, Ohio.

Contracting Activity: Naval Facilities
Engineering Field Activity Midwest, Great
Lakes, Illinois.

Service Type/Location: Shadow Boarding,
Anniston Army Depot, 7 Frankford
Avenue, Bldg 221, Anniston, Alabama.

NPA: Calhoun-Cleburne Mental Health
Board, Inc., Anniston, Alabama.

Contracting Activity: Anniston Army Depot,
Anniston, Alabama.

Deletions

On June 30, 2006, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(70 FR 37537) of proposed deletions to
the Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the products listed
below are no longer suitable for
procurement by the Federal Government
under 1 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may result in additional
reporting, recordkeeping or other
compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products deleted
from the Procurement List.

End of Certification

Accordingly, the following products
are deleted from the Procurement List:

Products

Apron, Food Handler’s

NSN: 8415-00-255—-8577.

NPA: Arizona Industries for the Blind,
Phoenix, Arizona.

NPA: Alabama Industries for the Blind,
Talladega, Alabama.

Contracting Activity: GSA, Southwest
Supply Center, Fort Worth, Texas.

Binder, Note Pad

NSN: 7510—-00-NIB-0196.

NSN: 7510-00-NIB-0197.

NPAs: New York City Industries for the
Blind, Inc., Brooklyn, New York.
ForSight Vision, York, Pennsylvania.

Contracting Activity: Office Supplies &
Paper Products Acquisition Center, New
York, New York.

File, Combination Desk

NSN: 7520-01-452-1565—File, Horizontal
Desk.

NPA: Occupational Development Center,
Inc., Thief River Falls, Minnesota.
Contracting Activity: Office Supplies &

Paper Products Acquisition Center, New
York, New York.

Folder, File, Military Personnel Records
Jacket

NSN: 7530-DA Form 201.

NPA: L.C. Industries for the Blind, Inc.,
Durham, North Carolina.

Contracting Activity: TAGCEN,
Washington, Department of the Army,
Washington, DC.

Igniter Assembly, Empty

NSN:1330-01-M00-0103.

NPA: None Authorized.

Contracting Activity: Pine Bluff Arsenal,
Pine Bluff, Arkansas.

Inking Pad

NSN:7510-01-431-6516.

NPA: Cattaraugus County Chapter,
NYSARC, Olean, New York.

Contracting Activity: Office Supplies &
Paper Products Acquisition Center, New
York, New York.

Matt Rehab, Grade C Reg Bed

NSN:7699 27 X 73 C.

NSN:7699 38 X 75 C.

NSN:7699 33 X 75 C.

NSN:7699 26 X 76 C.

NSN:7699 30 X 76 C.

NSN:7699 34 X 76 C.

NSN:7699 31 X 78 C.

NSN:7699 36 X 78 C.

NSN: 7699 26X72—1/2C.

NPAs: Georgia Industries for the Blind,
Bainbridge, Georgia.

NPAs: Mississippi Industries for the Blind,
Jackson, Mississippi.

NPAs: Winston-Salem Industries for the
Blind, Winston-Salem, North Carolina.

NPAs: Virginia Industries for the Blind,
Charlottesville, Virginia.

NPAs: L.C. Industries for the Blind, Inc.,
Durham, North Carolina.

Contracting Activity: GSA, Southwest
Supply Center, Fort Worth, Texas.

Mattress, Plastic Coated Innerspring

NSN: 7210-00-995-1093.

NSN: 7210-00—682—7146.

NPAs: Lions Volunteer Blind Industries,
Inc., Morristown, Tennessee.

NPAs: Georgia Industries for the Blind,
Bainbridge, Georgia.

NPAs: Mississippi Industries for the Blind,
Jackson, Mississippi.

NPAs: Winston-Salem Industries for the
Blind, Winston-Salem, North Carolina.

NPAs: Virginia Industries for the Blind,
Charlottesville, Virginia.

Contracting Activity: Veterans Affairs
National Acquisition Center, Hines,
Mlinois.

Plate, Marking, Blank

NSN: 9905-00—473-6336.

NPA: None Authorized.

Contracting Activity: GSA, Southwest
Supply Center, Fort Worth, Texas.

Sponge, Surgical

NSN: 6510-00-988-3838.

NSN: 6510-00-559-3219.

NSN: 6510-00-119-9314.

NPA: None Authorized.

Contracting Activity: Department of
Veterans Affairs, Washington, DC.

Trap, Animal

NSN: 3740-00-531-3905.

NPA: ACT CORP., Daytona Beach, Florida.

Contracting Activity: GSA, Southwest
Supply Center, Fort Worth, Texas.

Sheryl D. Kennerly,
Director, Information Management.

[FR Doc. E6-18029 Filed 10-26-06; 8:45 am]|
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC will submit to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: Annual Social and Economic
Supplement to the Current Population
Survey.

Form Number(s): CPS-580 (ASEC),
CPS-580 (ASEC)SP, CPS-676, CPS—
676(SP).

Agency Approval Number: 0607—
0354.

Type of Request: Revision of a
currently approved collection.

Burden: 32,500 hours.

Number of Respondents: 78,000.
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Avg Hours per Response: 25 minutes.

Needs and Uses: The purpose of this
request for review is to obtain clearance
for the Annual Social and Economic
Supplement (ASEC), which we will
conduct in conjunction with the
February, March, and April Current
Population Survey (CPS). Congressional
passage of the State Children’s Health
Insurance Program, or Title XXI, led to
a mandate from Congress, in 1999, that
the sample size for the CPS, and
specifically the Annual Social and
Economic Supplement (ASEC), be
increased to a level whereby more
reliable estimates can be derived for the
number of individuals participating in
this program at the state level. By
administering the ASEC in February,
March, and April, we have been able to
achieve this goal. The U.S. Census
Bureau has conducted this supplement
annually for over 50 years. The Census
Bureau, the Bureau of Labor Statistics
(BLS), and the Department of Health
and Human Services (HHS) sponsor this
supplement.

The instrument questionnaire
contains the same items that were in the
2006 ASEC instrument, with the
inclusion of additional questions that
collect information on payments from
pensions and retirement plans.

The ASEC can be divided into five
logical series of questions as follows:
Work Experience; Personal Income and
Noncash Benefits; Household Noncash
Benefits; Welfare Reform Items; and
Migration.

ASEC data are used by social
planners, economists, Government
officials, and market researchers to
gauge the social and economic well-
being of the Nation as a whole, and
selected population groups of interest.

Affected Public: Individuals or
households.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, U.S.C.,
Section 182; Title 29, U.S.C., Sections
1-9.

OMB Desk Officer: Brian Harris-
Kojetin, (202) 395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Brian Harris-Kojetin, OMB

Desk Officer either by fax (202) 395—

7245 or e-mail (bharrisk@omb.eop.gov).
Dated: October 24, 2006.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-18003 Filed 10-26-06; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National
Telecommunications and Information
Administration.

Title: Public Telecommunications
Facilities Program (PTFP) Application
Form.

Form Number(s): None.

OMB Approval Number: 0660—-0003.

Type of Review: Regular submission.

Burden Hours: 23,830.

Number of Respondents: 300.

Average Hours per Response: On-line
application, 75 hours; printed
application, 84 hours. In addition, in
every grant cycle, NTIA/PTFP requires
revised information to be submitted by
applicants under serious consideration
for funding, 4 hours for an on-line
application, and 7 hours for a printed
application.

Needs and Uses: The PTFP assist,
through matching funds, in the planning
and construction of public
telecommunications facilities. The
application makes possible the required
competitive review process for making
decisions on which applicants are
funded.

Affected Public: Not-for-profit
institutions; state, local, or tribal
government.

Frequency: Annually.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Alison Zaleski,
(202) 395-6466.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 1401
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed

information collection should be sent
within 30 days of publication of this
notice to Alison Zaleski, OMB Desk
Officer, fax number (202) 395-5806, or
on the Internet at
azaleski@omb.eop.gov.

Dated: October 24, 2006.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-18004 Filed 10-26-06; 8:45 am]
BILLING CODE 3510-60-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-813]

Canned Pineapple Fruit from Thailand:
Preliminary Results of the Full Sunset
Review of the Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 3, 2006, the
Department of Commerce (the
“Department”) initiated a sunset review
of the antidumping duty order on
canned pineapple fruit (“CPF”’) from
Thailand pursuant to section 751(c) of
the Tariff Act of 1930, as amended (the
“Act”). On the basis of substantive
responses filed by domestic and
respondent interested parties, the
Department determined to conduct a
full sunset review. As a result of this
review, the Department preliminarily
finds that revocation of the antidumping
duty order would likely lead to
continuation or recurrence of dumping
at the levels indicated in the
Preliminary Results of Review section of
this notice.

EFFECTIVE DATE: October 27, 2006.

FOR FURTHER INFORMATION CONTACT: Zev
Primor, AD/CVD Operations, Office 4,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street & Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-4114.
SUPPLEMENTARY INFORMATION:

Background

On April 3, 2006, the Department
published the notice of initiation of the
second sunset review of the
antidumping duty order on CPF from
Thailand pursuant to section 751(c) of
the Act. See Initiation of Five-year
(“Sunset”’) Reviews, 71 FR 16,551 (April
3, 2006). The Department received a
notice of intent to participate from Maui
Pineapple Co., Ltd., (“Maui”), within
the deadline specified in 19 CFR
§351.218(d)(1)(i). Maui claimed



Federal Register/Vol. 71, No. 208/ Friday, October 27, 2006 / Notices

62995

interested party status under section
771(9)(C) of the Act, as a producer of a
domestic—like product in the United
States. We received a complete
substantive response from Maui within
the 30-day deadline specified in 19 CFR
§351.218(d)(3)(i). The Department also
received a timely and complete
substantive response from respondent
interested parties, (The Thai Food
Processors’ Association, Thai Pineapple
Canning Industry Corp., Ltd., (“TPC”),
Malee Sampran Public Co., Ltd.,
(“Malee”), The Siam Agro Industry
Pineapples and Others Public Co., Ltd.,
(“SAICO”), Great Oriental Food
Products Co., Ltd., (“Great Oriental”’),
Thai Pineapple Products and Other
Fruits Co., Ltd., (“THAICO”), The Tipco
Foods (Thailand) PCL (“TIPCO”),
Pranburi Hotei Co., Ltd., (“PHC”), and
Siam Fruit Canning (1988) Co., Ltd.,
(“SIFCO)), (collectively, the
“Respondents”), within the applicable
deadline specified in 19 CFR
§351.218(d)(3)(i). On May 12, 2006, the
Department received rebuttal comments
from Maui.

Section 351.218(e)(1)(ii)(A) of the
Department’s regulations provides that
the Department normally will conclude
that respondents have provided
adequate response to a notice of
initiation where the Department
receives complete substantive responses
from respondent interested parties
accounting on average for more than 50
percent, by volume, or value, if
appropriate, of the total exports of the
subject merchandise to the United
States over the five calender years
preceding the year of publication of the
notice of initiation.

On May 22, 2006, the Department
issued an adequacy determination
stating that the Respondents did not
meet the adequacy requirements. See
Memorandum from Zev Primor to Tom
Futtner “Adequacy Determination in
Antidumping Duty Sunset Review of
Canned Pineapple from Thailand” (May
22, 2006). On May 30, 2006, and June
8, 2006, we received timely comments
pertaining to our calculation
methodology from the Respondents and
Maui, respectively. Upon review of the
parties’ comments, we modified our
calculation methodology and
determined that the Respondents met
the adequacy requirements. See
Memorandum from Zev Primor to Tom
Futtner “Correction to the Adequacy
Calculation in the Antidumping Duty
Sunset Review of Canned Pineapple
Fruit from Thailand” (July 12, 2006). As
a result, in accordance with 19 CFR
§351.218(e)(2)(i), the Department
determined to conduct a full sunset
review of this antidumping duty order.

On July 25, 2006, the Department
determined that the sunset review of the
antidumping duty order on CPF from
Thailand is extraordinarily complicated
and extended the time limit for
completion of the final results of this
review until not later than February 27,
2007, in accordance with section
751(c)(5)(B) of the Act. See Extension of
Time Limits for Preliminary Results and
Final Results of the Full Sunset Review
of the Antidumping Duty Order on
Canned Pineapple Fruit from Thailand,
71 FR 42,082 (July 25, 2006).

Scope of the Order

The product covered by this review is
CPF, defined as pineapple processed
and/or prepared into various product
forms, including rings, pieces, chunks,
tidbits, and crushed pineapple, that is
packed and cooked in metal cans with
either pineapple juice or sugar syrup
added. CPF is currently classifiable
under subheadings 2008.20.0010 and
2008.20.0090 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). HTSUS 2008.20.0010
covers CPF packed in a sugar-based
syrup; HTSUS 2008.20.0090 covers CPF
packed without added sugar (i.e., juice—
packed). Although these HTSUS
subheadings are provided for
convenience and for customs purposes,
the written description of the scope is
dispositive.

ere have been no scope rulings for
the subject order. There was one
changed circumstances determination in
which the Department affirmed that
TIPCO is the successor—in-interest to the
Thai Pineapple Public Co., Ltd. See
Final Results of Antidumping Duty
Changed Circumstances Review:
Canned Pineapple Fruit from Thailand,
69 FR 36,058 (June 28, 2004)

Analysis of Comments Received

All issues raised in this review are
addressed in the “Issues and Decision
Memorandum for the Preliminary
Results of the Full Sunset Review of the
Antidumping Duty Order on Canned
Pineapple Fruit from Thailand,” (the
“Decision Memorandum’’) from
Stephen J. Claeys, Deputy Assistant
Secretary for Import Administration, to
David M. Spooner, Assistant Secretary
for Import Administration, dated
October 20, 2006, which is hereby
adopted by this notice. The issues
discussed in the Decision Memorandum
include the likelihood of continuation
or recurrence of dumping and the
magnitude of the margins likely to
prevail if the order were to be revoked.
Parties can find a complete discussion
of all issues raised in this review and
the corresponding recommendations in
the Decision Memorandum which is on

file in room B—099 of the main
Commerce building. In addition, a
complete version of the Decision
Memorandum can be viewed directly on
the Web at http://ia.ita.doc.gov/frn/
index.html. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Preliminary Results of Review

We preliminarily determine that
revocation of the antidumping duty
order on CPF from Thailand would be
likely to lead to continuation or
recurrence of dumping at the following
weighted—average margins:

Manufacturers/Export- Weighted—Average
ers/Producers Margin (percent)

SAICO 51.16

41.74

24.64

This five-year (“sunset”) review and
notice are in accordance with sections
751(c), 752, and 777(i)(1) of the Act.
This notice serves as the preliminary
reminder to parties subject to
administrative protective order (“APO”)
of their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR § 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

Dated: October 20, 2006.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E6-18055 Filed 10-26-06; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

A-570-836

Glycine From the People’s Republic of
China: Extension of Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for the preliminary results of
the review of glycine from the People’s
Republic of China (“PRC”). This review
covers the period March 1, 2005,
through February 28, 2006.

EFFECTIVE DATE: October 27, 2006.
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FOR FURTHER INFORMATION CONTACT:
Catherine Bertrand, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-3207.
SUPPLEMENTARY INFORMATION:

Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department to make a
preliminary determination within 245
days after the last day of the anniversary
month of an order for which a review
is requested and a final determination
within 120 days after the date on which
the preliminary results are published.
However, if it is not practicable to
complete the review within these time
periods, section 751(a)(3)(A) of the Act
allows the Department to extend the
time limit for the preliminary
determination to a maximum of 365
days after the last day of the anniversary
month.

Background

On March 29, 1995, the Department
published in the Federal Register an
antidumping duty order on glycine from
the PRC. See Antidumping Duty Order:
Glycine from the People’s Republic of
China, 60 FR 16116, (March 29, 1995).
On April 28, 2006, the Department
published a notice of initiation of the
administrative review of the
antidumping duty order on glycine from
the People’s Republic of China. See
Notice of Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 71 FR 25145 (April 28, 2006).
The preliminary results of this
administrative review are currently due
no later than December 1, 2006.

Extension of Time Limit for Preliminary
Results of Review

We determine that it is not practicable
to complete the preliminary results of
this review within the original time
limit because the Department requires
additional time to analyze the
supplemental questionnaire responses,
issue additional supplemental
questionnaires, as well as to evaluate
what would be the most appropriate
surrogate values to use during the
period of review. Therefore, the
Department is extending the time limit
for completion of the preliminary
results by 120 days. The preliminary
results will now be due no later than
April 2, 2007, which is the first business
day after the 120-day extension (the
120t day falls on the weekend). The
final results continue to be due 120 days

after the publication of the preliminary
results.

We are issuing and publishing this
notice in accordance with sections
751(a)(3)(A) and 777(i) of the Act.

Dated: October 23, 2006.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E6-18049 Filed 10-26—06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

California Institute of Technology, et
al., Notice of Consolidated Decision on
Applications for Duty—Free Entry of
Scientific Instruments

This is a decision consolidated pursuant
to Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 2104,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,,
Washington, DC 20301

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instruments described below, for such
purposes as each is intended to be used,
is being manufactured in the United
States.

Docket Number: 06—-008. Applicant:
California Institute of Technology,
Pasadena, CA 91125. Instrument:
Neutron Guide. Manufacturer: Swiss
Neutronics, Switzerland. Intended Use:
See 71 FR 18082, July 27, 2006.
Reasons: The article is a compatible key
accessory for the high-resolution,
direct—geometry, time—of-flight chopper
spectrometer (ARCS) at the Spallation
Neutron Source at Oak Ridge N.L. It will
be used to investigate the energy spectra
obtained when neutrons incident on a
sample are scattered by the motions of
atoms or of electron spins in the sample.
Studies will include the
thermodynamics of atom vibrations or
spin motions, or of their characteristic
energies and momenta, cooperative
motions of electrons in solids relevant
to electrical transport, magnetic
properties and superconductivity. The
neutron guide is especially useful for
studies that require low or medium—
energy neutron beams that are incident
upon the sample.

Docket Number: 06—014. Applicant:
Howard Hughes Medical Institute,
Harvard Medical School Boston, MA

02115. Instrument: Confocal
Microscope, Model Opera.
Manufacturer: Evotec, Germany.
Intended Use: See notice at 71 FR
18082, April 10, 2006. Reasons: The
foreign instrument provides:

1. An integrated fast autofocus system
and an automated water immersion
lens system for superior resolution
and lower background in a true
point confocal laser scanning
microscope using a Nipkow
spinning disk

2. Ultra high—throughput performance
(> 200,000 images per day)

3. Parallel acquisition of three
different wavelengths through three
different LCD cameras with a
dedicated cluster of three three
computers that process an image
while the following one is being
acquired

4. Open architecture which allows
creation of new scripts or
modification and enhancement of
existing or imported scripts

5. Broad user support providing a
wide variety of services with rapid
servicing, parts replacement and
instrument upgrading.

Advice provided by: The National
Institutes of Health.

Docket Number: 06—-015. Applicant:
University of Kentucky, Department of
Chemistry, Lexington, KY 4056—0055.
Instrument: Optical Parametric
Oscillator System. Manufacturer: GWU
Lasertechnik, Germany. Intended Use:
See notice at 71 FR 26048, July 27, 2006.
Reasons: The foreign article is a
compatible accessory for an existing
Nd:YAG laser as well as an existing data
acquisition system developed over
several years. It provides: (1) a
wavelength tuning range from 412 nm to
2.5 pm, (2) a divergence of < 0.5 mrad,
(3) linewidth < 4 cm —1 and (4)
motorized crystal tuning.

Docket Number: 06—-017. Applicant:
University of Michigan, Materials
Science and Engineering Department,
Ann Arbor, MI 48109-2136. Instrument:
Ultrasonic Fatigue Testing Equipment.
Manufacturer: BOKU Institute of
Physics, Austria. Intended Use: See
notice at 71 FR 26048, May 3, 2006.
Reasons: The foreign instrument
provides a highly specialized system to
be used for studying ultra—high cyclic
fatigue behavior of materials in the
gigacycle regime. It provides
measurements for understanding crack
growth behavior in various materials
including next generation superalloys
and prediction of lifetime behavior with
cyclic loading frequencies to 20 KHz
with capability to stall and return to
load repeatedly.
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Advice received from the: Air Force
Research Lab.

Docket Number: 06—037. Applicant:
Wesleyan University, Middletown, CT
06459-0170. Instrument:
Micromanipulators and Control System,
Temperature Control and Moveable Top
Plate . Manufacturer: Scientifica, United
Kingdom. Intended Use: See notice at 71
FR 42632, July 27, 2006. Reasons: The
foreign instrument provides sub—micron
precision and stability so as to allow the
manipulators and moveable table to
record neurons electrically in whole—
cell patch—clamp mode, with a heater to
maintain in vivo temperatures. An
electrode can penetrate the neuronal
membrane allowing electrical control of
the neuron. The manipulators, movable
table and heater are computer controlled
to automatically guide the manipulators
back to preset positions. Advice
received from: The National Institutes of
Health.

Docket Number: 06—-041. Applicant:
University of Illinois at Chicago,
Chicago, IL 6067—-7059. Instrument:
Beam Stabilizing System. Manufacturer:
Laser Laboratorium Gottingen,
Germany. Intended Use: See 71 CFR
42633, July 27, 2006. Reasons: The
instrument is intended to be used with
a KrF Laser in order to improve the
beam quality of the laser, maximizing
the possibility of a uniform beam with
an even wavefront for ultraviolet
operation at 248 nm with extension of
operation into the x-ray range of 0.29
nm for general studies of the interaction
of intense radiation with matter. Advice
received from: The National Institutes of
Health.

Docket Number: 06—-044. Applicant:
Columbia University, New York, NY.
Instrument: Ultra—High Vacuum Low
Temperature Scanning Tunneling
Microscope. Manufacturer: Omicron
Nano Technology, Germany. Intended
Use: See 71 FR 42633, July 27, 2006.
Reasons: The foreign instrument
provides:

1. A fully cryogenic STM that is
directly connected to a liquid
helium cryostat at 4 K, with a hold
time of 15 hours before recharging
is necessary

2. Cooling of both sample and tip for
operation and measurement at 4 K
with spatial sample/tip
instrumental drift rates of less than
1 billionth of an inch per hour.

3. Tip manipulation and transfer
inside the ulta-high vacuum
chamber without exposure to
ambient air conditions.

Docket Number: 06—-045. Applicant:
Purdue University, Laboratory of
Chemistry, West Lafayette, IN 47907—
2084. Instrument: Nd:YAG Laser/ Dye

Laser. Manufacturer: InnoLas, Germany.
Intended Use: See notice at 71 FR
42633, July 27, 2006. Reasons: The
foreign instrument provides:

1. Incorporation of both lasers into a
single compact housing, ensuring
that both lasers are properly aligned
and minimizing realignment if they
are moved. The smaller footprint
saves limited laboratory space.

2. Exceptional mechanical and
thermal stability associated with the
laser body being fabricated out of a
single cast—-aluminum body
resulting in superior reliability and
an exceptionally stable day—to-day
beam profile with minimal beam
walk for maximal beam overlap

3. The Nd:YAG laser radiates a
600mJ/pulse at 1064 nm, 300mJ/
pulse at 532 nm and 140 mJ/pulse
at 355 nm.

4. Repetition rate of 20 Hz. All nine
of the other Nd:YAG lasers in the
lab operate at 20 Hz making this
rate an absolute requirement for
planned multi-laser experiments.

Advice received from: The National
Institutes of Health.

Docket Number: 06—-046. Applicant:
University of Colorado, JILA
Department, Boulder, CO 80309.
Instrument: Nd:YAG Laser, Model SL—
300—-20 D . Manufacturer: InnoLas,
Germany. Intended Use: See notice at 71
FR 42633, July 27, 2006 (comparable
case with 06—065). Reasons: The foreign
instrument provides exceptional
stability and reliability to perform
experiments run every day over months
and years. Down time must be minimal.
The laser must be operated in an
environment subject to vibration from
turbomolecular vacuum pumps. The
housing of an InnoLas laser is machined
out of a single, monolithic metal block
and offers superior stability in a
vibrationally harsh environment. The
laser must also operate at a repetition
rate of 20 Hz to be synchronized with
the rest of the experiment and should be
mounted as close as possible to the ion
source for laser safety, making minimal
dimensions of the laser head desirable.
The capabilities of each of the foreign
instruments described above are
pertinent to each applicant’s intended
purpose and we know of no other
instrument or apparatus being
manufactured in the United States
which is of equivalent scientific value to
any of the foreign instruments.

Gerald A. Zerdy,
Program Manager Statutory Import Programs

Staff.
[FR Doc. E6-18048 Filed 10-26-06; 8:45 am]

BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 100506F]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of cancellation and
rescheduling of a public meeting.

SUMMARY: The New England Fishery
Management Council (Council) has
cancelled the public meeting of its
Habitat/Marine Protected Area (MPA)/
Ecosystem Committee that was
scheduled in October, 2006. The new
meeting is rescheduled for November,
2006 to consider actions affecting New
England fisheries in the exclusive
economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
DATES: The meeting will be held on
Tuesday, November 14, 2006, at 9 a.m.

ADDRESSES: The meeting will be held at
the Tavern on the Harbor, 30 Western
Avenue, Gloucester, MA 01930;
telephone: (978) 283-4200; fax: (978)
283-0204.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.

SUPPLEMENTARY INFORMATION: The initial
notice was published in the Federal
Register on October 12, 2006, (71 FR
60109) but the meeting has been
rescheduled due to conflicts. At the
rescheduled meeting the committee will
review the PDT’s recommendations for
a Great South Channel Habitat Area of
Particular Concern (HAPC) alternative
and potentially recommend an
additional HAPC alternative to the
Council for inclusion in the Draft
Supplemental Environmental Impact
Statement (DSEIS) for the Essential Fish
Habitat (EFH) Omnibus Amendment.
The committee will also receive a
briefing on current EFH consultations
on non-fishing impact projects in the
Northeast. Other topics may be covered
at the committee’s discretion.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
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be restricted to those issues specifically
listed in this notice and issues arising
after publication of this notice that
require emergency action under secion
305(c) of the Magnuson-Stevens Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at 978—
465—0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 24, 2006.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-18026 Filed 10-26-06; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 102306D]

Pacific Fishery Management Council;
Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Pacific Fishery
Management Council (Council) and its
advisory entities will hold public
meetings.

DATES: The Council and its advisory
entities will meet November 12-17,
2006. The Council meeting will begin
on Monday, November 13, at 2:30 pm,
reconvening each day through Friday,
November 17. All meetings are open to
the public, except a closed session will
be held from 2:30 p.m. until 4:30 p.m.
on Monday, November 13 to address
litigation and personnel matters. The
Council will meet as late as necessary
each day to complete its scheduled
business.

ADDRESSES: The meetings will be held at
the Hilton San Diego/Del Mar Hotel,
15575 Jimmy Durante Boulevard, Del
Mar, CA 92014; telephone: (858) 792—
5200.Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220.

FOR FURTHER INFORMATION CONTACT: Dr.
Donald O. Mclsaac, Executive Director;
telephone: (503) 820-2280.

SUPPLEMENTARY INFORMATION: The
following items are on the Council
agenda, but not necessarily in this order:
A. Call to Order

1. Opening Remarks and
Introductions

2. Roll Call

3. Executive Director’s Report

4. Approve Agenda
B. Administrative Matters

1. Future Council Meeting Agenda
Planning

2. Updated Research and Data Needs

3. Legislative Matters

4. Fiscal Matters

5. Appointments of Council Officers
and Members of Advisory Bodies,
Standing Committees, and Other
Forums, Including the 2007-09
Advisory Body Term, and any
Necessary Changes to Council Operating
Procedures

6. Council Three-Meeting Outlook,
Draft March 2007 Council Meeting
Agenda, and Workload Priorities
C. Highly Migratory Species
Management

1. NMFS Report

2. Final Changes to Routine
Management Measures

3. Exempted Fishing Permits

4. Fishery Management Plan (FMP)
Amendment 1: Overfishing Response for
Bigeye Tuna

5. Yellowfin Tuna Status
D. Groundfish Management

1. NMFS Report

2. Groundfish Bycatch Work Plan

3. Groundfish Stock Assessments for
2007

4. Exempted Fishing Permits for 2007
Fisheries

5. Consideration of Inseason
Adjustments

6. Shore-Based Whiting Monitoring
Program

7. Intersector Allocation for Trawl
Individual Quotas and Other
Management Needs
E. HabitatCurrent Habitat Issues
F. Coastal Pelagic Species Management

1. Pacific Sardine Stock Assessment
and Harvest Guideline

2. Stock Assessment Review Panel
Terms of Reference for 2007
G. Pacific Halibut Management

Changes to Catch Sharing Plan and
2007 Annual Regulations
H. Marine Protected Areas

Channel Islands National Marine
Sanctuary Marine Protected Areas
I. Salmon Management

1. Preseason Salmon Management
Schedule for 2007

2. Salmon Methodology Review

3. FMP Amendment 15 (de minimis
fisheries)

SCHEDULE OF ANCILLARY
MEETINGS

SUNDAY, NOVEMBER 12, 2006
Budget Committee - 4 p.m.

MONDAY, NOVEMBER 13, 2006

Council Secretariat - 8 a.m.

Groundfish Advisory Subpanel - 8 a.m.
Groundfish Management Team - 8 a.m.
Habitat Committee - 8 a.m.

Scientific and Statistical Committee - 8
a.m.

Special Session: National Marine
Sanctuary RoundtableDiscussion - 8:30
a.m.

Special Session: Groundfish Ecosystem
ProductivityPresentation - 10:30 a.m.
Enforcement Consultants - 5:30 p.m.
Legislative Committee -7 p.m.

TUESDAY, NOVEMBER 14, 2006

Council Secretariat - 7 a.m.

California State Delegation - 7 a.m.
Oregon State Delegation - 7 a.m.
Washington State Delegation - 7 a.m.
Groundfish Advisory Subpanel - 8 a.m.
Groundfish Management Team - 8 a.m.
Salmon Amendment Committee - 8 a.m.
Scientific and Statistical Committee - 8
a.m.

Habitat Committee/Scientific and
Statistical Subcommittee on Ecosystem
Management - 2:30 p.m.

Enforcement Consultants - As necessary

WEDNESDAY, NOVEMBER 15, 2006

Council Secretariat - 7 a.m.

California State Delegation - 7 a.m.
Oregon State Delegation - 7 a.m.
Washington State Delegation - 7 a.m.
Groundfish Advisory Subpanel - 8 a.m.
Groundfish Management Team - 8 a.m.
Salmon Amendment Committee - 8 a.m.
Enforcement Consultants - As necessary
Annual Awards Banquet - 6 p.m.

THURSDAY, NOVEMBER 16, 2006

Council Secretariat - 7 a.m.

California State Delegation - 7 a.m.
Oregon State Delegation - 7 a.m.
Washington State Delegation - 7 a.m.
Groundfish Advisory Subpanel - 8 a.m.
Groundfish Management Team - 8 a.m.
Salmon Advisory Subpanel - 8 a.m.
Salmon Technical Team - 8 a.m.
Enforcement Consultants - As necessary

FRIDAY, NOVEMBER 17, 2006

Council Secretariat - 7 a.m.
California State Delegation - 7 a.m.
Oregon State Delegation - 7 a.m.
Washington State Delegation - 7 a.m.
Salmon Technical Team - As necessary
Enforcement Consultants - As necessary
Although non-emergency issues not
contained in this agenda may come
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before this Council for discussion, those
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Ms. Carolyn Porter
at (503) 820—2280 at least 5 days prior
to the meeting date.

Dated: October 24, 2006.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-18031 Filed 10-26-06; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Establishment of Agreed Import Levels
for Certain Cotton, Wool, Man-Made
Fiber, Silk Blend and Other Vegetable
Fiber Textiles and Textile Products
Produced or Manufactured in the
People’s Republic of China

October 23, 2006.

AGENCY: Committee for the
Implementation of Textiles Agreements
(CITA).

ACTION: Directive to Commissioner, U.S.
Customs and Border Protection (CBP)
establishing agreed levels.

EFFECTIVE DATE: January 1, 2007.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to U.S.
Customs and Border Protection website
(http://www.cbp.gov), or call (202) 344-
2650. For information on embargoes and
quota re-openings, refer to the Office of
Textiles and Apparel website at http://
otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);

Executive Order 11651 of March 3, 1972, as
amended.

In the Memorandum of
Understanding (MOU) between the
Governments of the United States of
America and the People’s Republic of
China concerning Trade in Textile and
Apparel Products, signed and dated
November 8, 2005, and Paragraph 242 of
the Report of the Working Party for the
Accession of China to the World Trade
Organization, the Governments of the
United States and China established
agreed levels for certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile
products, produced or manufactured in
China and exported to the United States
during three one-year periods beginning
on January 1, 2006 and extending
through December 31, 2008.

The agreed levels published below
may be adjusted during the course of the
year for “carryover” or “carryforward”
under the terms of the MOU.

Baby socks in HTS numbers
6111.20.6050, 6111.30.5050 and
6111.90.5050 shall be counted in dozen
pairs. These baby socks are subject to
the quota level for 332/432/632-T and
the sublevel for 332/432/632-B but the
correct category designation 239 will be
required at the time of entry for quota
purposes.

In the letter published below, the
Chairman of CITA directs the
Commissioner, U.S. Customs and
Border Protection (CBP), to establish the
2007 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (refer to
the Office of Textiles and Apparel
website at http://otexa.ita.doc.gov).

Philip J. Martello,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 23, 2006.

Commissioner,
U.S. Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: Pursuant to the
Memorandum of Understanding between the
Governments of the United States of America
and the People’s Republic of China,
Concerning Trade in Textiles and Apparel
Products, dated November 8, 2005, you are
directed to prohibit, effective on January 1,
2007, entry into the United States for
consumption and withdrawal from
warehouse for consumption of cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products in
the following categories and HTS numbers
6111.20.6050, 6111.30.5050 and
6111.90.5050, produced or manufactured in

China and exported during the twelve-month
period beginning on January 1, 2007 and
extending through December 31, 2007, in
excess of the following agreed levels:

Category

Restraint Period

222 i,

332/432/632-T (plus

8,659,019 kilograms.
18,631,460 kilograms.
38,467,942 kilograms.
73,963,859 dozen

baby socks) 1.. pairs, of which not
more than
70,318,431 dozen
pairs shall be in cat-
egories 332/432/
632-B (plus baby
socks) 2.

338/339pt. 3 23,424,875 dozen.

340/640 .......... 7,586,600 dozen.

345/645/646 ... 9,201,612 dozen.

347/348 ....... 22,124,305 dozen.

349/649 .... 25,634,144 dozen.

352/652 .......... 21,317,554 dozen.

359-S/659-S4 ... 5,164,454 kilograms.

363 e 116,231,482 numbers.

443 . 1,514,342 numbers.

447 241,880 dozen.

619 e, 62,222,069 square
meters.

(3720 R 90,221,904 square
meters.

622 ..o, 37,104,765 square
meters.

638/639pt. 5
647/648pt.6 ...

9,067,571 dozen.
8,955,399 dozen.
1,084,516 kilograms.
19,853,162 dozen.

Baby socks in HT'S numbers 6111.20.6050,
6111.30.5050 and 6111.90.5050 shall be
counted in dozen pairs for quota purposes.
These baby socks are subject to the quota
level for 332/432/632-T and the sublevel for
332/432/632-B but the correct category
designation 239 will be required at the time
of entry for quota purposes.

The agreed levels set forth above are
subject to adjustment pursuant to the current

1 Categories 332/432/632-T: baby socks: only HTS
numbers 6111.20.6050, 6111.30.5050 and
6111.90.5050; within Category 632: only HTS
numbers 6115.20.9010, 6115.93.6020, 6115.93.9020,
6115.99.1420 and 6115.99.1820.

2 Categories 332/432/632-B: baby socks: only HTS
numbers 6111.20.6050, 6111.30.5050 and
6111.90.5050; within Category 632: only HTS
numbers 6115.93.6020, 6115.93.9020, 6115.99.1420
and 6115.99.1820.

3 Categories 338/339pt: all HTS numbers except:
6110.20.1026, 6110.20.1031, 6110.20.2067,
6110.20.2077, 6110.90.9067, and 6110.90.9071.

4 Category 359-S: only HTS numbers
6112.39.0010, 6112.49.0010, 6211.11.8010,
6211.11.8020, 6211.12.8010 and 6211.12.8020;
Category 659-S: only HTS numbers 6112.31.0010,
6112.31.0020, 6112.41.0010, 6112.41.0020,
6112.41.0030, 6112.41.0040, 6211.11.1010,
6211.11.1020, 6211.12.1010 and 6211.12.1020.

5 Categories 638/639pt.: all HTS numbers except:
6110.30.2051, 6110.30.2061, 6110.30.3051,
6110.30.3057, 6110.90.9079, and 6110.90.9081.

6 Categories 647/648pt.: all HTS numbers except
6203.43.3510, 6204.63.3010, 6210.40.5031,
6210.50.5031, 6211.20.1525 and 6211.20.1555.

7 Category 666pt.: only HTS numbers
6303.12.0010 and 6303.92.2030.
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MOU between the Governments of the
United States and China.

Products in the above categories and HTS
numbers 6111.20.6050, 6111.30.5050, and
6111.90.5050 exported during 2006 shall be
charged to the applicable category limits for
that year (see directive dated December 13,
2005) to the extent of any unfilled balances.
In the event the limits established for that
period have been exhausted by previous
entries, such products shall be charged to the
limits set forth in this directive.

Sincerely,

Philip J. Martello,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. E6-18053 Filed 10—26—06; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Review of Department of Defense
Supported Federal Advisory
Committees

AGENCY: DoD.
ACTION: Notice.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972, as amended (5 U.S.C., Appendix)
and 41 CFR, parts 102—3 through 102—
3.185, the Department of Defense gives
notice of changes to several existing
DoD-Supporting Federal Advisory
Committees.

These changes are a result of the
Department of Defense’s continuing
efforts to improve its Federal Advisory
Committee Management Program by
streamlining the independent advice
and recommendations being received by
the Secretary of Defense and his senior
advisors. Key to the Department of
Defense’s efforts was the need to
provide the Secretary of Defense and his
senior advisors a strategic view of issues
by establishing a foundation for cross
communications and integrated
thinking which is centrally funneled to
the ultimate decision maker.

The specific changes being made are:

A. The Department of Defense
establishes the Defense Health Board.
This Federal Advisory Committee shall
advise the Secretary of Defense, through
the Under Secretary of Defense
(Personnel and Readiness) and the
Assistant Secretary of Defense (Health
Affairs) on matters pertaining to
operational programs, policy
development, and research programs
and requirements for the treatment and
prevention of disease and injury, the
promotion of health and delivery of
health care services to Department of
Defense beneficiaries.

B. The Department of Defense
disestablishes the following chartered
Federal Advisory Committees and
reestablishes their functions as
subcommittees of the Defense Health
Board:

Armed Forces Epidemiological Board

Board of Directors of Amputee Patient Care
Program

Scientific Advisory Board of the Armed
Forces Institute of Pathology

C. With the disestablishment of the
Armed Forces Epidemiological Board,
the Department of Defense also
disestablishes the Department of
Defense Mental Health Task Force as a
subcommittee of the Armed Forces
Epidmiological Board and reestablishes
it as a non-chartered subcommittee of
the Defense Health Board. The
Department of Defense Mental Health
Task Force, as a subcommittee of the
Defense Health Board, shall comply
with the provisions of Section 723 of
Public Law 109-163.

D. The Department of Defense
disestablishes the following chartered
Federal Advisory Committees and
reestablishes their functions as
subcommittees of the Defense Science
Board:

Joint Advisory Committee on Nuclear
Weapons Surety
DoD Advisory Group on Electronic Devices

These committees and their
subcommittees provide necessary and
valuable independent advice to the
Secretary of Defense and other senior
Defense officials in their respective
areas of expertise. They make important
contributions to DoD efforts in research
and development, education, and
training, and various technical program
areas.

It is a continuing DoD policy to make
every effort to achieve a balanced
membership on all DoD advisory
committees. Each committee is
evaluated in terms of the functional
disciplines, levels of experience,
professional diversity, public and
private association, and similar
characteristics required to ensure a high
degree of balance is obtained.

FOR FURTHER INFORMATION CONTACT:
Contact Frank Wilson, Committee
Management Office for the Department
of Defense, 703—601-2554, extension
113.

Dated: October 23, 2004.
L.M. Bynum,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense.

[FR Doc. 06—8910 Filed 10-26—06; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Advisory Committee on
Military Personnel Testing

AGENCY: Under Secretary of Defense for
Personnel and Readiness, DoD.

ACTION: Notice.

SUMMARY: Pursuant to Public Law 92—
463, notice is hereby given that a
meeting of the Defense Advisory
Committee on Military Personnel
Testing is scheduled to be held. The
purpose of the meeting is to review
planned changes and progress in
developing computerized and paper-
and-pencil enlistment tests.

DATES: November 16, 2006, from 8 a.m.
to 4 p.m., and November 17, 2006, from
8 a.m. to 4 p.m.

ADDRESSES: The meeting will be held at
the Hotel Providence, 311 Westminster
Street, Providence, RI 02903.

FOR FURTHER INFORMATION CONTACT: Dr.
Jane M. Arabian, Assistant Director,
Accession Policy, Office of the Under
Secretary of Defense (Personnel and
Readiness), Room 2B271, The Pentagon,
Washington, DC 20301-4000, telephone
(703) 697-9271.

SUPPLEMENTARY INFORMATION: Persons
desiring to make oral presentations or
submit written statements for
consideration at the Committee meeting
must contact Dr. Jane M. Arabian at the
address or telephone number above no
later than November 6, 2006.

Dated: October 23, 2006.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 06—8907 Filed 10—-26—06; 8:45 am|]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Board of Regents of the
Uniformed Services University of the
Health Sciences

AGENCY: Department of Defense,
Uniformed Services University of the
Health Sciences (USU).

ACTION: Quarterly Meeting Notice.

SUMMARY: The actions that will take
place include the approval of minutes
from the Board of Regents Meeting held
July 31, 2006; acceptance of
administrative reports; approval of
faculty appointments and promotions;
and the awarding of post-baccalaureate
masters and doctoral degrees in the
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biomedical sciences and public health.
The President, USU; Dean, USU School
of Medicine; and Acting Dean, USU
Graduate School of Nursing will also
present reports. These actions are
necessary for the University to remain
an accredited medical school and to
pursue our mission, which is to provide
trained health care personnel to the
uniformed services.

DATES: November 13, 8 a.m. to 2 p.m.

ADDRESSES: Uniformed Services
University of the Health Sciences, Board
of Regents Conference Room (D3001),
4301 Jones Bridge Road, Bethesda, MD
20814—-4799.

FOR FURTHER INFORMATION CONTACT:
CAPT Jane E. Mead, NC, USN,
Executive Secretary, Board of Regents.
301.295.0962.

Dated: October 23, 2006.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, DoD.

[FR Doc. 06—8909 Filed 10—-26—06; 8:45 am)]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Department of the Army, DoD.

Intent To Grant an Exclusive License
of a U.S. Government-Owned Patent

AGENCY: Department of the Army, DoD.
ACTION: Notice.

SUMMARY: In accordance with 35 U.S.C.
209(e) and 37 CFR 404.7(a)(I)(i),
announcement is made of the intent to
grant a biological materials license
concerning the Raman Spectra Database,
invention disclosure number AFIP 06—
40, to ChemImage Corporation, with its
principal place of business at 7301 Penn
Avenue, Pittsburgh, PA 15208.

ADDRESSES: Commander, U.S. Army
Medical Research and Materiel
Command, Attn: Command Judge
Advocate, MCMR-JA, 504 Scott Street,
Fort Detrick, Frederick, MD 21702—
5012.

FOR FURTHER INFORMATION CONTACT: For
patent issues, Ms. Elizabeth Arwine,
Patent Attorney, (301) 619-7808. For
licensing issues, Dr. Paul Mele, Office of
Research & Technology Assessment,
(301) 619-6664, both at telefax (301)
619-5034.

SUPPLEMENTARY INFORMATION: Anyone
wishing to object to the grant of this
license can file written objections along
with supporting evidence, if any, 15
days from the date of this publication.
Written objections are to be filed with

the Command Judge Advocate (see
ADDRESSES).

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 06—8937 Filed 10-26-06; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Performance Review Board
Membership

AGENCY: Department of the Army, DoD.
ACTION: Notice.

SUMMARY: Notice is given of the names
of members of a Performance Review
Board for the Department of the Army.
DATES: Effective Date: September 30,
2006.

FOR FURTHER INFORMATION CONTACT:
Lucrecia Murdock, Civilian Senior
Leader Management Office, 140 Army
Pentagon, Washington, DC 20310-0140.
SUPPLEMENTARY INFORMATION: Section
4314(c)(1) through (5) of Title 5, U.S.C.,
requires each agency to establish, in
accordance with regulations, one or
more Senior Executive Service
performance review boards. The boards
shall review and evaluate the initial
appraisal of senior executives’
performance by supervisors and make
recommendations to the appointing
authority or rating official relative to the
performance of these executives.

The members of the Department of the
Army Performance Review Boards are:

1. Ms. Kristine L. Allaman, Director,
Strategic Integration, Headquarters, U.S.
Army Corps of Engineers.

2. Dr. Richard Amos, Deputy to the
Commander, U.S. Aviation and Missile
Life Cycle Management Command.

3. Mr. William A. Armbruster, Deputy
Assistant Secretary of the Army for
Privatization and Partnership, Office of
the Secretary of the Army (Installations
and Environment).

4. Ms. Sue Baker, Principal Deputy for
G-3 Operations, U.S. Army Materiel
Command.

5. Mr. Terry F. Bautista, Regional
Business Director, Gulf Region,
Headquarters, U.S. Army Corps of
Engineers.

6. Mr. Thomas R. Berard, Executive
Director, U.S. Army White Sands
Missile Range, U.S. Army
Developmental Test Command.

7. BG Bruce A. Berwick, Commander,
Great Lakes & Ohio River Division, U.S.
Army Corps of Engineers.

8. Mr. Vernon M. Bettencourt, Deputy
CIO/G-6. Office of the Chief Information
Officer/G—6.

9. Mr. Scott Castle, Principal Deputy
General Counsel, Office of the General
Counsel.

10. MG James Cheatham, Assistant to
the DCG for Reserve Affairs, US. Army
Materiel Command.

11. Mr. William D. Chesarek, Director,
U.S. Army Europe Global Rebasing and
Restructuring Directorate, Headquarters,
Europe and 7th Army, Office of the
Deputy Chief of Staff, G-3.

12. Mr. Ronald Chronister, Executive
Director, Integrated Material
Management Center, U.S. Aviation and
Missile Life Cycle Management
Command.

13. Dr. Craig E. College, Deputy
Assistant Chief of Staff for Installation
Management, Office of the Assistant
Chief of Staff for Installation
Management.

14. Ms. Kathryn A. Condon, Executive
Deputy to the Commander General, U.S.
Army Materiel Command.

15. Mr. William J. Cooper, Special
Assistant for Transportation
Engineering/Director, Transportation
Agency, Surface Deployment and
Distribution Command.

16. Mr. James M. Crum, Deputy
Director, Program Management Office,
Iraq Reconstruction/Director PMO
Washington, U.S. Army Acquisition
Support Center, Office of the Director.

17. Mr. James C. Dalton, Regional
Business Director, U.S. Army Corps of
Engineers.

18. Mr. Addison D. Davis, IV, Deputy
Assistant Secretary of the Army
(Environment, Safety, and Occupational
Health), Office of the Assistant Secretary
of the Army (Installations and
Environment).

19. Ms. Jeannie A. Davis, Chief, Policy
and Program Development Division,
Office of the Deputy Chief of Staff, G—

1.

20. Mr. Scott J. Davis, Deputy Program
Manager (Operations) Future Combat
System, Office of the Assistant Secretary
of the Army (Acquisition, Logistics and
Technology).

21. Daniel B. Denning, Principal
Deputy Assistant Secretary of the Army
(Manpower and Reserve Affairs)/Deputy
Assistant Secretary of the Army
(Training Readiness and Mobilization).

22. Mr. Clifton L. Dickey, Special
Assistant to the Deputy Chief of Staff G—
3/5/7, Office of the Deputy Chief of Staff
G-3/5/7.

23. Mr. George S. Dunlop, Principal
Deputy Assistant Secretary of the Army
(Civil Works)/Deputy Assistant
Secretary of the Army (Legislative
Liaison).

24. Mr. John Dugan, Deputy to the
Commander, U.S. Tank-Automotive and
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Armaments Life Cycle Management
Command.

25. Dr. Susan L. Duncan, Director of
Human Resources, Headquarters, U.S.
Army Corps of Engineers.

26. Mr. Thomas J. Edwards, Assistant
Deputy Chief of Staff, G—4, Office of the
Deputy Chief of Staff, G—4.

27. Mr. Victor Ferlise, Deputy to the
Commander, U.S. Communication-
Electronics Life Cycle Management
Command.

28. Mr. Patrick J. Fitzgerald, The
Auditor General, U.S. Army Audit
Agency.

29. Mr. Nelson M. Ford, Principal
Deputy/Assistant Secretary of the Army
(Financial Management and
Comptroller)/(Controls), Office of the
Secretary of the Army (Financial
Management and Comptroller).

30. BG Russell L. Frutiger, Deputy
Chief of Staff, G-1 Deputy Commanding
General, United States Army, North
Atlantic Treaty Organization.

31. Mr. Troy E. Gilleland Jr., Assistant
Deputy Chief of Staff, G-1, U.S. Army
Forces Command.

32. Dr. Samuel L. Grier, Deputy
Civilian Commandant, Office of the
Secretary of Defense.

33. Ms. Judith A. Guenther, Director,
Investment, Office of the Assistant
Secretary of the Army (Financial
Management and Comptroller).

34. Mr. Joseph F. Guzowski, Principal
Deputy Chief of Legislative Liaison,
Office, Chief of Legislative Liaison.

35. Mr. Robert W. Hall, Executive
Director, U.S. Army Operational Test
Command.

36. Ms. Wilhelmenia C. Hinton-Lee,
Regional Business Director, Great Lakes
& Ohio River Division.

37. Ms. Barbara J. Hefferman, Director,
Resource Integration, Office of the
Assistant Chief of Staff for Installation
Management.

38. Ms. Stephanie L. Hoehne,
Principal Deputy Chief of Public
Affairs/Director, Soldiers Media Center,
Office of Public Affairs.

39. Ms. Patricia L. Kelly, Director,
Force Projection & Distribution, Office
of the Assistant Secretary of the Army
(Acquisition, Logistics and Technology).

40. Mr. Thomas E. Kelly III, Deputy
Under Secretary of the Army, Office of
the Under Secretary of the Army.

41. Dr. James R. Houston, Director,
Engineer Research & Development
Center (ERDC).

42. MG Ronald L. Johnson, Deputy
Commanding General, U.S. Army Corps
of Engineers.

43. Mr. Gregory Kee, Deputy Chief of
Staff G5 for Strategy and Concepts,
U.S. Army Materiel Command.

44. Mr. Michael A. Kirby, Deputy
Under Secretary of the Army for

Business Transformation, Office of the
Under Secretary of the Army.

45. Mr. J. Stephen Koons, Assistant
Deputy Chief of Staff, G—4, U.S. Army
Forces Command.

46. Mr. Douglas W. Lamont, Deputy
Assistant Secretary of the Army (Project
Planning and Review), Office of the
Assistant Secretary of the Army (Civil
Works).

47. Dr. Michael J. Lavan, Director,
Technology Directorate, U.S. Army
Space and Missile Defense Command.

48. Mr. Mark R. Lewis, Assistant
Deputy Chief of Staff for Operations, G—
3/5/7, Office of the Deputy Chief of
Staff, G-3/5/7.

49. Ms. Carol E. Lowman, Director,
Southern Region, U.S. Army Contracting
Agency, Office of the Assistant
Secretary of the Army (Acquisition,
Logistics and Technology).

50. Mr. Mark D. Manning, Special
Assistant to the Assistant Secretary of
the Army (Manpower and Reserve
Affairs), Office of the Assistant
Secretary of the Army (Manpower and
Reserve Affairs).

51. Mr. Gary P. Martin, Director, U.S.
Army Communication—Electronics
Research, Development and Engineering
Center, U.S. Army Research,
Development and Engineering Center,
U.S. Army Research, Development and
Engineering Command.

52. Mr. John C. Metzler, Jr., Director
of Cemetery Operations, Arlington
National Cemetery, Military District of
Washington.

53. Mr. John M. Miller, Director, U.S.
Army Research Laboratory, U.S. Army
Research, Development and Engineering
Command.

54. Ms. Kathleen S. Miller, Director,
Operations and Support Office of the
Assistant Secretary of the Army
(Financial Management and
Comptroller).

55. Mr. Wesley C. Miller, Director,
Resource Management, U.S. Army Corps
of Engineers.

56. Ms. Joyce E. Morrow,
Administrative Assistant to the
Secretary of the Army.

57. Florabel G. Mullick, M.D., Sc.D,
FCAP, Principal Deputy Director,
Armed Forces Institute of Pathology.

58. Mr. Thomas E. Mullins, Deputy
Assistant Secretary of the Army for
Plans, Programs and Resources, Office
of the Assistant Secretary of the Army
(Acquisition, Logistics and Technology).

59. Mr. Dean G. Popps, Principal
Deputy Assistant Secretary of the Army
(Acquisition, Logistics and
Technology)/Director for Iraq
Reconstruction and Program
Management), Office of the Assistant

Secretary of the Army (Acquisition,
Logistics and Technology).

60. Mr. Geoffrey G. Prosch, Principal
Deputy Assistant Secretary of the Army
(Installations, Logistics & Environment),
Office of the Assistant Secretary of the
Army (Installations and Environment).

61. Mr. William J. Reeves, Jr.,
Director, Technical Interoperability and
Matrix Center, U.S. Army Space and
Missile Defense Command.

62. Mr. Allan M. Resnick, Director,
Requirements Integration, U.S. Army
Training and Doctrine Command.

63. Mr. Mark Sagan, Chief Counsel,
U.S. Communication—Electronics Life
Cycle Management Command.

64. Mr. Philip E. Sakowitz, Jr.,
Deputy, Installation Management
Agency.

65. Mr. Richard G. Sayre, Executive
Technical Director and Deputy to the
Commander, Headquarters, U.S. Army
Test and Evaluation Command.

66. Mr. Anthony Sconyers, Chief
Counsel, U.S. Army Sustainment
Command.

67. Mr. Robert E. Seger, Assistant
Deputy Chief of Staff—Operations and
Training, U.S. Army Training and
Doctrine Command.

68. BG Todd T. Semonite,
Commander, North Atlantic Division,
U.S. Army Corps of Engineers.

69. Mr. David J. Shaffer, Deputy to the
Commander, U.S. Army Research,
Development and Engineering
Command.

70. Mr. Brian M. Simmons, Executive
Director, U.S. Army Developmental Test
Command.

71. Mr. Mohan Singh, Regional
Business Director, North Atlantic
Division, U.S. Army Corps of Engineers.

72. Mr. Robert E. Slockbower,
Regional Business Director,
Southwestern Division, U.S. Army
Corps of Engineers.

73. Mr. Craig R. Schmauder, Deputy
General Counsel (Civil Works &
Environment), Office of the General
Counsel.

74. Mr. Karl F. Schneider, Assistant
Deputy Chief of Staff, G-1, Office of the
Deputy Chief of Staff, G-1.

75. Mr. Robert H. Smiley, Director,
Reserve Affairs Integration Office, Office
of the Assistant Secretary of the Army
(Manpower and Reserve Affairs).

76. Mr. Lewis S. Steenrod, Director of
Modernization, Office of the Deputy
Chief of Staff, G-8.

77. Mr. Earl H. Stockdale, Chief
Counsel, Headquarters, U.S. Army
Corps of Engineers.

78. Dr. James J. Streilein, Director,
U.S. Army Evaluation Center, U.S.
Army Test and Evaluation Command.

79. Mr. Larry Stubblefield, Deputy
Administrative Assistant to the
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Secretary of the Army/Director, Shared
Services, Office of the Administrative
Assistant to the Secretary of the Army.

80. Mr. John C. F. Tillson, J8/Deputy
Director, Capabilities and Assessments
(Advisory), Headquarters, European
Command.

81. Mr. Davis D. Tindoll, Jr., Deputy
Region Director (Korea) (Advisory), U.S.
Army Installation Management Korea
Region Office.

82. Ms. Belinda A. Tiner, Deputy
Auditor General, Policy and Operations
Management, U.S. Army Audit Agency.

83. Mr. Donald C. Tison, Assistant
Deputy Chief of Staff, G-8, Office of the
Deputy Chief of Staff, G-8.

84. Ms. Claudia L. Tomblom, Deputy
Assistant Secretary of the Army
(Management and Budget), Office of the
Assistant Secretary of the Army (Civil
Works).

85. Mr. Michael L. Vajda, Director,
Civilian Human Resources Agency,
Office of the Deputy Chief of Staff, G-
1.

86. Mr. Edward W. Walters III, Deputy
Assistant Secretary for Strategy and
Performance Planning, Office of the
Assistant Secretary of the Army
(Acquisition, Logistics and Technology).

87. Mr. Scott Welker, Deputy to the
Commander, U.S. Army Sustainment
Command.

88. MG David F. Wherely, Jr.,
Director, DC National Guard.

89. Mr. Joseph W. Whitaker, Jr.,
Deputy Assistant Secretary of the Army
(Installation & Housing), Office of the
Assistant Secretary of the Army
(Installations and Environment).

90. Mr. Gary L. Winkler, Principal
Director, Governance, Acquisition &
Chief Knowledge Officer, Office of the
Chief Information Office/G—6.

91. Mr. David E. Wright, Director,
Infrastructure & Logistics Division,
North Atlantic Treaty Organization.

The members of the Performance
Review Board for the Defense
Intelligence Senior Executive Service
are:

1. MG John De Freitas, Commanding
General, U.S. Army Intelligence and
Security Command.

2. Mr. Terrance M. Ford, Assistant
Deputy Chief of Staff, G-2, Office of the
Deputy Chief of Staff.

3. Mr. Thomas A. Gandy, Director,
Counterintelligence, Human
Intelligence.

4. Mr. Darell G. Lance, Chief of Staff,
U.S. Army Intelligence and Security
Command.

5. Mr. Maxie L. McFarland, Deputy
Chief of Staff for Intelligence, U.S. Army
Training and Doctrine Command.

6. Mr. Jerry V. Proctor, Deputy for
Futures, U.S. Army Training and
Doctrine Command.

7. Mr. Ben W. A. Purcell, Deputy
Director of Intelligence, United States
Forces Korea.

8. Ms. Mary Lynn Schnurr, Director,
Army Intelligence Community
Information Management, Office of the
Deputy Chief of Staff, G-2.

9. Mr. Mark A. Smith, Deputy Director
for Intelligence, United States Southern
Command.

10. Mr. Robert J. Winchester,
Assistant for Intelligence Liaison,
Office, Chief of Legislative Liaison.

11. Ms. Patricia F. Zitz, Director,
Resource Integration, Office of the
Deputy Chief of Staff, G-2.

The members of the Performance
Review Board for the Defense
Intelligence Senior Level are:

1. Mr. Collin A. Agee, Technical
Advisor, Intelligence, Surveillance &
Reconnaissance, Office of the Deputy
Chief of Staff, G-2.

2. Mr. Stephen Bradner, Special
Advisor to Commanders in Chief, UNC,
Combined Forces Command.

3. Mr. Stephen R. Covington, Special
Assistant to the Supreme Allied
Commander, Europe for Strategic
Studies of the Former Soviet Union.

4. MG John DeFreitas, III,
Commanding General, U.S. Army
Intelligence and Security Command.

5. Mr. Thomas F. Greco, Special
Assistant to the G-2, Headquarters, U.S.
Army Europe and 7th Army.

6. Mr. Ernie H. Gurany, Senior
General Military Intelligence Analyst,
National Ground Intelligence Center.

7. Mr. Larry L. Miller, Senior
Cryptologic, Operations Officer, U.S.
Army Intelligence and Security
Command.

8. Mr. Daniel T. Morris, Special
Assistant to the Commander, National
Ground Intelligence Center.

9. Mr. William E. Peterson, Senior
Intelligence Advisor, Office of the
Deputy Chief of Staff, G-2.

10. Mr. Robert Reuss, Technical
Advisor, Intelligence Surveillance and
Reconnaissance and Operational
Environment Integration, U.S. Army
Training and Doctrine Command.

11. Ms. Mary B. Scott, Chief Scientist,
National Ground Intelligence Center.

12. Mr. William H. Speer, Technical
Advisor, Foreign Intelligence
Production, Office, Deputy Chief of
Staff, G-2.

The members of the Performance
Review Board for the Scientific and
Technicals, are:

1. Dr. Arthur D. Ballato, Senior
Research Scientist (Electromagnetics),
U.S. Army Communications and
Electronics Research, Development and
Engineering Center, U.S. Army Materiel
Command.

2. Dr. Todd S. Bridges, Senior
Research Scientist (Environmental), U.S.
Army Engineering Research and
Development Center.

3. Dr. Walter Bryzik, Chief Scientist,
U.S. Army Tank Automotive Research,
U.S. Army Materiel Command.

4. Dr. Kwong Kit Choi, Senior
Research Scientist for Physical Sciences,
U.S. Army Research Laboratory.

5. Dr. Henry O. Everitt, III, Senior
Research Scientist (Optical Sciences),
U.S. Army Research, Development and
Engineering Command.

6. Dr. Richard Fong, Senior Research
Scientist (Warheads Technology), U.S.
Army Armament Research Development
and Engineering Center.

7. Dr. Grant R. Gerhart, Senior
Research Scientist (Computer Modeling
& Simulation), U.S. Army Tank
Automotive Research Command.

8. Dr. Claire C. Gordon, Senior
Research Scientist (Biological
Anthropology), Research, Development
& Engineering Command.

9. Dr. Shashi P. Karna, Senior
Research Scientist (NanoFunctional
Materials), U.S. Army Research
Laboratory.

10. Dr. Tomasz R. Letowski, Senior
Research Scientist (Soldier
Performance), U.S. Army Research
Laboratory.

11. Dr. Jester M. Loomis, Senior
Research Scientist (Radio Frequency
Sensors), U.S. Army Research
Development and Engineering
Command.

12. Dr. Joseph N. Mait, Senior
Research Scientist (Electromagnetics),
U.S. Army Research Laboratory.

13. Dr. James W. McCauley, Senior
Research Engineer (Ceramic Materials),
U.S. Army Research Laboratory.

14. Dr. Robert W. McMillan, Senior
Research Scientist (Research
Applications), U.S. Army Space and
Missiles Defense Command.

15. Dr. Paul F. Mlakar, Senior
Research Scientist (Weapons Effects/
Structural Dynamics, U.S. Army
Engineering Research and Development
Center.

16. Dr. Nasser M. Nasrabadi, Senior
Research Scientist (Sensors), U.S. Army
Research Laboratory.

17. Dr. John A. Parmentola, Director
for Research and Laboratory
Management, Office of the Assistant
Secretary of the Army (Acquisition,
Logistics and Technology).

18. Dr. Arunachalam M. Rajendran,
Senior Research Scientist (Applied
Mechanics), U.S. Army Research
Laboratory.

19. Dr. James A. Ratches, Chief
Scientist Night Vision Electro-Optics,
U.S. Army Communications and
Electronics Research.
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20. Dr. Jaques Reifman, Senior
Research Scientist (Advanced Medical
Technology), U.S. Army Medical
Research and Medical Command.

21. Dr. Donald T. Resio, Senior
Research Scientist (Coastal
Sedimentation), U.S. Army Engineering
Research and Development Center.

22. Dr. Paul B. Ruffin, Senior
Research Physicist (Micro-Sensors and
Systems), U.S. Army Research,
Development and Engineering
Command.

23. Dr. Jose Luis Sagripanti, Research
Scientist (Biochemistry), U.S. Army
Edgewood Chemical Biological Center.

24. Dr. Connie S. Schmalljohn, Senior
Research Scientist for Medical Defense
Against Infectious Disease Threats, U.S.
Army Research Institute of Infectious
Diseases.

25. Dr. Edward M. Schmidt, Senior
Research Scientist (Ballistics Research),
U.S. Army Research Laboratory.

26. Dr. Michael P. Scully, Senior
Research Engineer for Rotorcraft
(Aerodynamics and Preliminary
Design), U.S. Army Research,
Development and Engineering
Command.

27. Dr. Paul H. Shen, Senior Research
Scientist (Nuclear/Electronics
Survivability, U.S. Army Research
Laboratory.

28. Dr. Brian R. Strickland, Chief
Scientist (Directed Energy
Applications), U.S. Army Space and
Missile Defense Command.

29. Dr. Mark B. Tischler, Senior
Research Scientist (Rotorcraft Flight
Dynamics and Control), U.S. Army
Research, Development and Engineering
Command.

30. Dr. James J. Valdes, Scientific
Adpvisor for Biotechnology, U.S. Army
Edgewood Chemical Biological Center.

31. Dr. Charles E. Wade, Senior
Research Scientist Combat Casualty
Care, U.S. Army Institute of Surgical
Research.

32. Dr. Billy J. Walker, Senior
Research Scientist (Computational Fluid
Dynamics), U.S. Army Research,
Development and Engineering
Command.

33. Dr. Bruce J. West, Senior Research
Scientist (Mathematical Sciences), U.S.
Army Research Laboratory, Army
Research Office.

34. Dr. Thomas W. Wright, Senior
Research Scientist (Terminal Ballistics),
U.S. Army Research Laboratory.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 06—-8935 Filed 10-26-06; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Notice of an Extension of the Comment
Period for the Final Environmental
Impact Statement To Consider
Issuance of a Department of the Army
Permit Pursuant to Section 404 of the
Clean Water Act for Mingo Logan Coal
Company’s (Mingo Logan) Proposal To
Construct and Operate Spruce No. 1
Mine in Logan County, WV

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.

ACTION: Notice extending comment
period.

SUMMARY: The U.S. Army Corps of
Engineers (USACE) Huntington District
announces the extension of the public
comment period for the proposed
Spruce No. 1 Mine Final Environmental
Impact Statement (FEIS).

DATES: Submit comments by November
22, 2006.

ADDRESSES: Send written comments and
suggestions concerning this proposal to
Mrs. Teresa Spagna, Regulatory Project
Manager, Regulatory Branch, CELRH—
OF-FS, U.S. Army Corps of Engineers,
Huntington District, 502 8th Street,
Huntington, WV 25701. Requests to be
placed on the mailing list should be sent
to this address.

FOR FURTHER INFORMATION CONTACT: Mrs.
Teresa Spagna, Regulatory Project
Manager at (304) 399-5710 or electronic
mail at Teresa.D.Spagna@Lrh01.usace.
army.mil.

SUPPLEMENTARY INFORMATION: On
September 22, 2006, the U.S. Army
Corps of Engineers (USACE) Huntington
District published a notice in the
Federal Register (71 FR 55441)
announcing the availability of the FEIS.
Based on requests from members of an
environmental group, the USACE is
extending the comment period until
November 22, 2006.

Copies of the FEIS may be obtained by
contacting USACE Huntington District
Regulatory Branch at (304) 399-5210 or
(304) 399-5710.

Copies of the FEIS are also available
for inspection at the locations identified
below:

(1) Blair Post Office, P.O. Box 9998,
Blair, WV 25022-9998.
(2) Kanawha County Public Library,

123 Capital Street, Charleston, WV
25301.

(3) Logan County Public Library, 16
Wildcat Way, Logan, WV 25601.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 06—8938 Filed 10-26-06; 8:45 am]
BILLING CODE 3710-GM-M

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Supplement to Notice of Intent To
Prepare Draft Environmental Impact
Statement for the Proposed
Implementation of Interim Water
Storage Contracts Associated With the
Southeastern Federal Power
Customers Settlement Agreement, at
Lake Sidney Lanier/Buford Dam, GA

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.

ACTION: Announcement of meetings.

SUMMARY: The U.S. Army Corps of
Engineers (Corps), Mobile District,
issued a Notice of Intent (NOI) on June
16, 2006 (71 FR 34901) describing the
preparation of a Draft Environmental
Impact Statement (EIS), as required by
the National Environmental Policy Act
(NEPA), to address the proposed
implementation of interim water storage
contracts at Lake Sidney Lanier/Buford
Dam, GA, as contained in a settlement
agreement associated with the
Southeastern Federal Power Customers,
Inc., (SeFPC) v. Secretary of the Army,
et al. (1:00CV02954—TP]) lawsuit. The
Draft EIS will also address any changes
in water management operations at Lake
Lanier/Buford Dam, as well as the
potential for other changes to operations
in downstream reservoir projects in the
Apalachicola, Chattahoochee, Flint
Rivers (ACF) basin, which would result
from implementation of the interim
water storage contracts. This
supplement to the NOI provides
additional information explaining the
scoping process that will be used to
gather information on the project from
the public and details regarding the
dates and locations of public scoping
meetings.

DATES: Scoping comments may be
provided anytime during preparation of
the EIS, but would be most useful for
planning purposes if provided by
December 29, 2006.

FOR FURTHER INFORMATION CONTACT:
Questions about this Draft EIS or the
NEPA process can be answered by: Ms.
Joanne Brandt, Environmental
Compliance Manager, Inland
Environment Team, U.S. Army Engineer
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District—Mobile, P.O. Box 2288,
Mobile, AL 36628-0001; telephone
(251) 690-3260; or delivered by
electronic facsimile at (251) 694—3815;
or E-mail:
joanne.u.brandt@sam.usace.army.mil.
You may also request to be included on
the mailing list for public distribution of
meeting announcements and
documents.

SUPPLEMENTARY INFORMATION: Public
Scoping Meetings. Public scoping
meetings have been scheduled to allow
participation from interested
individuals throughout the ACF basin.
Five public scoping meetings will be
held on the dates and at the locations
listed below. All meetings will have the
same format and present the same
information to the public. These
meetings will be conducted as open-
house meetings with subject matter
experts located at various information
stations. A court reporter will be
available to accept oral statements, and
comment forms will be available to
accept specific written comments.

Tuesday, November 28, 2006, 5 p.m.—
8 p.m., Georgia Mountains Center, 301
Main Street SW., Gainesville, GA 30503,
(770) 534—8420.

Wednesday, November 29, 2006, 5
p-m.—8 p.m., Renaissance Waverly
Hotel, 2450 Galleria Parkway, Atlanta,
GA 30339, (888) 391-8724.

Thursday, November 30, 2006, 5
p.m.—8 p.m., Troup County Parks and
Recreation Center, 1220 Lafayette
Parkway, LaGrange, GA 30240, (706)
883-1670.

Tuesday, December 5, 2006, 5 p.m.—
8 p.m., Dothan Conference Center, 3113
Oxmoor Industrial Boulevard, Dothan,
AL 36303, (800) 453—5302.

Wednesday, December 6, 2006, 5
p-m.—8 p.m., The Center for Economic
and Workforce Development,
Tallahassee Community College, 444
Appleyard Drive, Tallahassee, FL 32304,
(850) 201-6200.

Currently Identified Environmental
Issues. The EIS will address the
potential for any impacts to the multiple
project purposes identified for Lake
Sidney Lanier/Buford Dam and
downstream reservoirs along with other
resource areas of interest, including
hydropower, navigation, water quality,
water supply, flood control, fish and
wildlife conservation, endangered and
threatened species, recreation, cultural
resources, and socioeconomic concerns.
This preliminary list could be revised
according to your comments and
continued coordination and analyses
conducted during preparation of the
EIS.

Public Participation. Public
participation throughout the NEPA
process is essential. The Corps invites
full public participation to promote
open communication and better
decision making. All persons,
stakeholders, and organizations that
have an interest in the interim water
storage contracts, including Federal,
State and local agencies and officials,
appropriate Federally recognized Indian
tribes, other interested parties and the
public, including minority, low-income,
disadvantaged individuals, are invited
to participate in the NEPA process.
Assistance will be provided upon
request to anyone having difficulty with
understanding how to participate.
Public comments are welcomed anytime
throughout the NEPA process.

Scoping Comments. Your input and
participation in the scoping process will
help identify the issues that need to be
evaluated in the EIS. Comments on the
project may be submitted in written
form or presented verbally at one of the
five public scoping meetings. You can
make a difference by providing us with
your specific comments or concerns
about the implementation of the interim
water storage contracts. By commenting,
the Corps will address and consider
your concerns in the EIS. Your
comments should focus on the potential
environmental effects, reasonable
alternatives, and measures to avoid or
lessen environmental impacts. Your
comments can also address significant
issues and resource areas of concern;
additional stakeholders to be involved
in the evaluation process; sources of
pertinent information and any
significant data gaps; assist in
identifying and focusing the alternatives
to be evaluated; defining the baseline for
comparison of impacts; and appropriate
methods and tools that can be used to
assess impacts of the proposed action.
The more specific your comments, the
more useful they will be.

The Corps encourages electronic filing
of comments in response to this NOIL
For information on electronically filing
comments, see the instructions at http://
www.LanierEIS-
InterimStorageContracts.org under the
Comments link. The public scoping
meetings (date, time, and location listed
above) are designed to provide another
opportunity to offer comments on the
proposed action. Interested groups and
individuals are encouraged to attend
these meetings and to present comments
that they believe should be addressed in
the EIS. Following completion of the
public scoping meetings, a report will
be prepared to summarize the comments
received and areas of concern identified
during the scoping period.

Web Page. Additional information
about the project is available from the
Web page http://www.LanierEIS-
InterimStorageContracts.org. If you
would also like to be included on the
mailing list for public distribution of
meeting announcements, newsletters
and other documents, you may fill out
a contact form on the Web page.

Dated: October 20, 2006.
Peter F. Taylor,
Colonel, Corps of Engineers, District Engineer.
[FR Doc. 06—-8936 Filed 10—26—-06; 8:45 am]
BILLING CODE 3710-CR-M

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Intent To Prepare a Draft
Environmental Impact Statement for
the Lower Willamette River Dredged
Material Management Plan, Portland,
OR

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.

ACTION: Notice of intent.

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
Act (NEPA) of 1969 as implemented by
the Council on Environmental Quality
regulations (40 CFR Parts 1500—1508)
and Public Law 102—-484 Section 2834,
as amended by Public Law 104-106
Section 2867, the Department of the
Army hereby gives notice of intent to
prepare a Draft Environmental Impact
Statement (EIS) for the subject Dredged
Material Management Plan (DMMP).
The Portland District of the U.S. Army
Corps of Engineers will be the lead
agency in preparing the EIS.

The EIS will consider Federal actions
associated with the development of a
DMMP for the Federal navigation
channel in the city of Portland,
Multnomah County, OR. The DMMP is
a study conducted to develop a long-
term (20-year) strategy for providing
viable dredged material placement
alternatives that would meet the needs
of maintaining the Federal channel at
Portland Harbor. The overall goal of the
DMMP is to develop a long-term plan
for continued maintenance of the
federal navigation channel that supports
commercial navigation within Portland
Harbor and to conduct dredged material
placement in the most economically and
environmentally sound manner and to
maximize the use of dredged material as
a beneficial source.

DATES: Submit comments by November
27, 2001.
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ADDRESSES: Mail comments to Ms.
Carolyn Schneider, Portland District,
Corps of Engineers, CENWP-PM-E, P.O.
Box 2946, Portland, OR 97208-2946.
FOR FURTHER INFORMATION CONTACT: Mr.
Donald Erickson, Project Manager,
Portland District, Corps of Engineers,
telephone: (503) 808—4713, or Ms.
Carolyn Schneider, Environmental
Resource Specialist, Portland District,
Corps of Engineers, telephone: (503)
808—-4770.

SUPPLEMENTARY INFORMATION: The
Federal navigation channel is from
Willamette River mile (WRM) 0 to 11.6.
Historically, approximately 500,000 to
750,000 cubic yards of silty sand and
sandy silts have been dredged from the
Lower Willamette River in three to five
year intervals. The Corps has not
performed maintenance dredging since
1997. Presently, sediment has
accumulated in the Federal navigation
channel to the point that portions of the
channel are less than the 40 foot depth
required for safe navigation. Additional
sediment accumulation could increase
the potential for safety hazards and
adverse economic impacts.

Proposed Action: In accordance with
U.S. Army Corps of Engineers
Regulation 1105-2—-100, a DMMP is
being prepared for the Federal
navigation project to ensure that
maintenance dredging activities are
performed in an environmentally
acceptable manner, use sound
engineering techniques, are
economically warranted, and that
sufficient disposal facilities are
available for at least the next 20 years.
The Lower Willamette River DMMP will
focus on management of material
dredged from the federal navigation
channel and will take into consideration
non-Federal dredging projects permitted
by the Portland District.

Reasonable Alternatives: The Corps
will consider both dredging and non-
dredging measures, either separately or
in combination. The EIS will evaluate
alternatives that will consist of an array
of disposal and beneficial use options.
It is Corps of Engineers planning policy
to consider all practicable and relevant
alternative management procedures.
Options for maintaining the Lower
Willamette River Federal navigation
channel that are being considered
include the following: (1) Dredging and
in-water placement of dredged material.
Dredged material that satisfies Sediment
Evaluation Framework (SEF) guidelines
for unconfined aquatic disposal will be
placed at in-water sites. The Corps has
identified potential locations for in-
water disposal of dredged material that
are being assessed; (2) Dredging and

upland disposal of dredged material.
Material that doesn’t meet the SEF
guidelines for unconfined aquatic
disposal will be placed upland. The
Corps has identified potential locations
for upland disposal of dredged material
that are being assessed; (3) Beneficial
uses of dredged material; (4) Non-
dredging channel maintenance
measures. Non-dredging channel
maintenance measures will be
considered that reduce dredging needs.
They include, but are not limited to,
hydraulic control structures, sediment
control structures, sediment traps,
upstream erosion control measures, and
changes to the operation of upstream
dams; (5) “No Action”. This alternative
consists of a continuation of the current
maintenance dredging at the as-
constructed channel dimensions and
placing dredged material at the existing
sites without modification.

Scoping Process: The Corps of
Engineers invites affected Federal, State,
and local agencies, Native American
tribes, and other interested
organizations and individuals to
participate in the development of the
EIS. The Corps of Engineers anticipates
conducting a public scoping meeting for
this EIS in the fall of 2006. The exact
date, time, and location of this meeting
have not yet been determined. This
information will be publicized once the
meeting arrangements have been made.
The Corps will provide notice to the
public of additional opportunities for
public input on the EIS during review
periods for the draft and final EIS. The
draft EIS is currently scheduled to be
available for public review in June 2007.
The final EIS is currently scheduled to
be available in January 2008.

Thomas E. O’Donovan,

Colonel, EN, Commanding.

[FR Doc. 06—8934 Filed 10-26-06; 8:45 am]
BILLING CODE 3710-AR-M

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-6680-6]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared pursuant to the Environmental
Review Process (ERP), under section
309 of the Clean Air Act and Section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
202-564-7167.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 7, 2006 (71 FR 17845).

Draft EISs

EIS No. 20060305, ERP No. D-GSA-
B81011-VT, New U.S. Border Station
and Commercial Port of Entry Route
I-91 Derby Line, Design and
Construction, Vermont.

Summary: EPA does not object to the
project as proposed, but encourages
GSA to consider additional measures to
reduce air pollution emissions. Rating
LO.

EIS No. 20060316, ERP No. D-GSA-
B40096-ME, Madawaska Border
Station Project, Replacement of
Existing Border Station in
Madawaska, International Border
between United States and Canada,
Aroostook County, ME.

Summary: EPA does not object to the
project as proposed, but encourages
GSA to adopt measures to reduce air
emissions. Rating LO.

EIS No. 20060328, ERP No. D-NRS-
B36026-MA, Cape Cod Water
Resources Restoration Project, Restore
Degraded Salt Marshes, Restore
Anadromous Fish Passages, and
Improve Water Quality for
Shellfishing Area, Cape Cod,
Barnstable County, MA.

Summary: EPA does not object to the
project as proposed. Rating LO.

EIS No. 20060349, ERP No. D-DOE-
E01016-FL, Orlando Gasification
Project (DOE/EIS-0383), To Provide
Cost-Shared Funding for Construction
and Operation of Facilities at Orlando
Utilities Commission’s Station Energy
Center near Orlando, FL.

Summary: EPA expressed
environmental concerns about the
proposed power plant’s potential
impacts on air quality, wetlands,
hazardous waste, and cumulative
impacts. Evaluation of these impacts
may require various forms of modeling
and risk assessments. Impacts to
wetlands and mitigation measures need
to be discussed further in the FEIS.
Rating EC1.

Final EISs

EIS No. 20060326, ERP No. F-BOP-
B81010-NH, Berlin, Coos Gounty,
Proposed Federal Correctional
Institution, Construction and
Operation, City of Berlin, Coos
County, NH.

Summary: EPA does not object to the
project as proposed, but continues to
encourage the BOP to investigate
whether combined heat and power
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technologies could reduce energy usage

at the facility.

EIS No. 20060120, ERP No. FB-FTA-
L40210-WA, Central Link Light Rail
Transit Project (Sound Transit)
Construction and Operation of the
North Link Light Rail Extension, from
Downtown Seattle and Northgate,
Updated Information on Refined
Design Concepts, Funding, Right-of-
Way and U.S. Army COE Section 404
Permits, King County, WA.
Summary: No formal comment letter

was sent to the lead agency.

EIS No. 20060370, ERP No. FS-AFS-
F65039-WI, McCaslin Project,
Vegetation Management Activities
that are Consistent with Direction in
the Nicolet Forest Plan, New
Information to Address Inadequate
Disclosure of the Cumulative Effect
Analysis for Six Animal and Eight
Plant Species, Lakewood/Lasna
District, Chequamegaon-Nicolet
National Forest, Oconto and Forest
Counties, W1
Summary: EPA’s concerns about the

cumulative impact analysis have been

resolved; therefore, EPA does not object
to the proposed project.

Dated: October 24, 2006.
Robert W. Hargrove,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. E6-18019 Filed 10—26—06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-6680-5]

Environmental Impacts Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
564—7167 or http://www.epa.gov/
compliance/nepa/.

Weekly receipt of Environmental Impact
Statements

Filed 10/16/2006 Through 10/20/2006

Pursuant to 40 CFR 1506.9.

EIS No. 20060435, Final EIS, COE, AZ,
Rio Salado Oeste Project, Ecosystem
Restoration along the Salt River, City
of Phoenix, Maricopa County, AZ,
Wait Period Ends: 11/27/2006,
Contact: Scott K. Estergard 602—640—
2003.

EIS No. 20060436, Draft Supplement,
FHW, IN, US-31 Kokomo Corridor
Project, Updated Information on
Alternative ], Transportation
Improvement between IN-26 and U.S.
35 Northern Junction, City of Kokomo
and Center Township, Howard and

Tipton Counties, IN, Comment Period
Ends: 12/11/2006, Contact: Larry Heil
317-226-7480.

EIS No. 20060437, Draft EIS, NRS, WV,
Dunloup Creek Watershed Plan,
Voluntary Floodplain Buyout,
Implementation, West Virginia Third
Congressional District, Fayette and
Raleigh Counties, WV, Comment
Period Ends: 12/11/2006, Contact:
Ronald Hilliard 304-284-7540.

EIS No. 20060438, Draft EIS, VAD/DON,
CA, Fort Rosecrans National Cemetery
Annex, Construction and Operation,
Located at Marine Corps Air Station
(MCAS) Miramar, Point Loma, San
Diego County, CA, Comment Period
Ends: 12/11/2006, Contact: Hiphil
Clemente 619-532—-3781.

EIS No. 20060439, Final Supplement,
AFS, CA, Rock Creek Recreational
Trails Project, Updated Information
on Habitat Status and Population
Trend for the Pacific Deer Herd,
Implementation, Eldorado National
Forest, Eldorado County, CA, Wait
Period Ends: 11/27/2006, Contact:
Laura Hierholzer 530-642-5187.

EIS No. 20060440, Draft EIS, GSA, VA,
Federal Bureau of Investigation (FBI)
Central Records Complex, Site
Selection and Construction,
Winchester, Frederick County, VA,
Comment Period Ends: 12/11/2006,
Contact: Katrina Scarpato 215—-446—
4651.

EIS No. 20060441, Final EIS, CGD, MA,
Northeast Gateway Deepwater Port
License Application to Import
Liquefied Natural Gas (LNG) (USCG—
2005-22219), Massachusetts Bay, City
of Gloucester, MA, Wait Period Ends:
11/27/2006, Contact: Roddy Bachman
202-372-1451.

EIS No. 20060442, Final EIS, BLM, ID,
Coeur d’Alene Resource Management
Plan, Implementation, Benewah,
Bonner, Boundary, Kootenai and
Shoshone Counties, ID, Wait Period
Ends: 11/27/2006, Contact: Scott
Pavey 208-769-5059.

Amended Notices

EIS No. 20060348, Draft EIS, NPS, MN,
Disposition of Bureau of Mines
Property, Twin Cities Research Center
Main Campus, Implementation,
Hennepin County, MN, Comment
Period Ends: 11/24/2006, Contact:
Kim M. Berns 651-290—-3030-x244.
Revision of FR Notice Published 08/
18/2006: Extend Comment Period
from 10/16/2006 to 11/24/2006.

EIS No. 20060360, Draft EIS, AFS, WA,
Gifford-Pinchot National Forest and
Columbia River Gorge National Scenic
Area (Washington Portion) Site-
Specific Invasive Plant Treatment
Project, Implementation, Skamania,

Cowlitz, Lewis, Clark, Klickitat
Counties, WA, Comment Period Ends:
11/22/2006, Contact: Carol A.
Chandler 541-360-5100. Revision of
FR Notice Published 09/01/2006:
Extending Comment Period from 10/
16/2006 to 11/22/2006.

EIS No. 20060376, Draft EIS, FHW, AK,
Knik Arm Crossing Project, To
Provide Improved Access between the
Municipality of Anchorage and
Matanuska-Susitna Borough, AK,
Comment Period Ends: 11/17/2006,
Contact: Ms. Edrie Vinson 907-586—
7464. Revision of FR Notice Published
09/15/2006: Extend Comment from
10/30/2006 to 11/17/2006.

Dated: October 24, 2006.

Robert W. Hargrove,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. E6-18018 Filed 10-26-06; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2006-0856; FRL—8099-8]
FIFRA Scientific Advisory Panel;
Notice of Public Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: There will be a 4-day meeting
of the Federal Insecticide, Fungicide,
and Rodenticide Act Scientific Advisory
Panel FIFRA SAP to consider and
review Worker Exposure Assessment
Methods.

DATES: The meeting will be held on
January 9-12, 2007, from 8:30 a.m. to 5
p.m, eastern time.

Comments: Written comments and
requests to make oral comments are
accepted until the date of the meeting.
However, the Agency encourages the
submission of written comments by
December 26, 2006, and requests to
present oral comments by January 2,
2007. For additional instructions, see
Unit I.C. of the SUPPLEMENTARY
INFORMATION.

Nominations: Nominations of
candidates to serve as ad hoc members
of the FIFRA SAP for this meeting
should be provided on or before
November 8, 2006.

Special Accommodations: For
information on access or services for
individuals with disabilities, and to
request accommodation of a disability,
please contact the Designated Federal
Official (DFO) listed under FOR FURTHER
INFORMATION CONTACT at least 10 days
prior to the meeting to give EPA as
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much time as possible to process your
request.

ADDRESSES: The meeting will be held at
the Environmental Protection Agency,
Conference Center - Lobby Level, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA 22202.

Comments: Submit your comments,
identified by docket ID number EPA—
HQ-OPP-2006-0856, by one of the
following methods:

e Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments. Your use of the Federal
eRulemaking Portal to submit comments
to EPA electronically is EPA’s preferred
method for receiving comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2006—
0856. If your comments contain any
information that you consider to be CBI
or otherwise protected, please contact
the DFO listed under FOR FURTHER
INFORMATION CONTACT to obtain special
instruction before submitting your
comments. EPA’s policy is that all
comments received will be included in
the docket without change and may be
made available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The regulations.gov website is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the docket and made available

on the Internet. If you submit an
electronic comment, EPA recommends
that you include your name and other
contact information in the body of your
comment and with any disk or CD ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in a docket index that is
available at http://www.regulations.gov.
Although listed in a docket index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
hours of operation of this Docket
Facility are from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

Nominations, requests to present oral
comments, and requests for special
accommodations: Submit nominations
to serve as an ad hoc member of the
FIFRA SAP, requests for special seating
accommodations, or requests to present
oral comments to the DFO listed under
FOR FURTHER INFORMATION CONTACT.

FOR FURTHER INFORMATION CONTACT:
Myrta R. Christian, DFO, Office of
Science Coordination and Policy
(7201M), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 564—8498; fax number:
(202) 564—8382; e-mail address:
christian.myrta@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. This action may, however, be
of interest to persons who are or may be
required to conduct testing of chemical
substances under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
FIFRA, and the Food Quality Protection
Act of 1996 (FQPA). Since other entities
may also be interested, the Agency has
not attempted to describe all the specific
entities that may be affected by this

action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the DFO
listed under FOR FURTHER INFORMATION
CONTACT.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Tips for preparing your co