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Presidential Documents

Title 3—

The President

[FR Doc. 06-7616

Filed 9-11-06; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2006-22 of August 28, 2006

Transfers of Defense Articles and Services in Support of
Sudan Security Sector Transformation (SST) Program

Memorandum for the Secretary of State

Pursuant to the authority vested in me by the Constitution and laws of
the United States, including section 40(g) of the Arms Export Control Act
(AECA), I hereby:

Determine that the transaction, encompassing transfers of defense
articles and services, funded by United States Government assist-
ance, necessary for an SST program for the Government of South-
ern Sudan that will support transformation of the Sudan People’s
Liberation Army from a guerrilla force into a smaller, conventional
force is essential to the national security interests of the United
States. Such transfers include the provision of vehicles and com-
munications equipment; power generation; facilities construction/
renovation; training and technical assistance; recommendations for
force structure, training, equipment, infrastructure, and resource
management; and other defense articles and services in support of
military reform in Southern Sudan, including support to the Sudan
People’s Liberation Movement;

Waive the prohibitions in section 40 of the AECA related to such
transaction; and

Assign to you the functions under section 40(g)(2) of the AECA
to consult with and submit reports to the Congress for proposed
specific exports or transfers, 15 days prior to permitting them to
proceed, that are necessary for and within the scope of this deter-
mination and the transaction referred to herein.

You are authorized and directed to report this determination to the Congress
and to arrange for its publication in the Federal Register.

~ /

THE WHITE HOUSE,
Washington, August 28, 2006.
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50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 337
RIN 3206—AK85

Examining System

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is adopting as a
final rule, without changes, an interim
rule that amended its direct-hire
authority regulations to allow non-
Department of Defense agencies to
recruit and appoint highly-qualified
individuals for certain Federal
acquisition positions deemed a shortage
category under the Services Acquisition
Reform Act of 2003.

DATES: This rule is effective October 12,
2006.

FOR FURTHER INFORMATION CONTACT:
Linda Watson by telephone at (202)
606—0830; by fax at (202) 606—2329; by
TTY at (202) 418-3134; or by e-mail at
linda.watson@opm.gov.

SUPPLEMENTARY INFORMATION: On August
4, 2005, OPM published an interim rule
at 70 FR 44847, to amend its regulation
to allow non-Department of Defense
(DoD) agencies to determine whether a
shortage of highly-qualified individuals
exists for Federal acquisition positions
covered under section 433(g)(1)(A) of
title 41, United States Code (U.S.C.).

As background, this action
implements section 1413 of Public Law
108-136 which allows department and
agency heads (other than the Secretary
of Defense) to determine, under
regulations prescribed by OPM, when
certain Federal acquisition positions are
shortage category positions for purposes
of direct-hire authority. The Federal
acquisition positions covered by section
1413 are listed in 41 U.S.C. 433(g)(1)(A).

When determining the existence of a
shortage of highly-qualified individuals,
non-DoD agencies are required to use
the supporting evidence prescribed in
section 337.204(b) of title 5, Code of
Federal Regulations (CFR). The
supporting evidence must be kept on
file for documentation and reporting
purposes.

When filling Federal acquisition
positions, agencies must comply with
public notice requirements as
prescribed in 5 U.S.C. 3327 and 3330,
and 5 CFR part 330, subpart G. Agencies
must post a job announcement on
OPM'’s USAJOBS Web site when filling
jobs under direct-hire authority
procedures to be in compliance with
public notice requirements.

The direct-hire authority for Federal
acquisition positions under the
provisions of section 1413 of Public Law
108-136 will terminate on September
30, 2007. Agencies may not appoint any
individual to a position of employment
using this authority after September 30,
2007.

Section 1413(c) requires OPM to
submit to Congress a report on the
implementation and effectiveness of the
direct-hire authority in attracting
employees with unusually high
qualifications to the acquisition
workforce and to make any appropriate
recommendations regarding whether to
extend the authority. Non-DoD agencies
are required to submit a report to OPM
on their implementation and use of
section 1413 of Public Law 108-136 by
December 31, 2006.

During the comment period, OPM
received ten comments from the general
public. Of the comments received, five
comments claim that agencies are using
outdated acquisition qualification
standards and are applying the OPM
qualification standards for acquisition
positions incorrectly. These comments
also included requests for assistance in
obtaining an acquisition position in the
Federal Government. Under direct-hire
authority, agencies are required to use
the approved qualification standards in
OPM’s Operating Manual: Qualification
Standards for General Schedule
Positions which is located at http://
www.opm.gov/qualifications/index.asp.
It is the responsibility of each agency to
ensure that the proper qualification
standard is applied and individuals who
are appointed under direct-hire
authority meet these qualifications. We

did not make any changes to the interim
regulation based on these comments.

OPM was commended by an
individual for granting direct-hire
authority for Federal acquisition
positions to agencies. The same
individual stated a concern that
agencies will use this authority to
bypass and ignore veterans’ preference
eligibles. The Chief Human Capital
Officers Act of 2002 (Pub. L. 107—-296;
116 Stat. 2290), gives direct-hire
authority to agencies to appoint
individuals, without regard to the
veterans’ preference provisions of 5
U.S.C. 3309-3318, when OPM
determines there is a severe shortage of
candidates or critical hiring need. The
Services Acquisition Reform Act gives
direct-hire authority to non-DoD
agencies for acquisition positions
provided they meet the criteria in 5 CFR
337.204. We did not make any changes
to the interim regulation based on this
comment.

A comment was received asking
where an individual can find an
acquisition position covered under
direct-hire authority. The interim
regulation follows the same rules as
other direct-hire authorities prescribed
in 5 CFR part 337, subpart B. Agencies
are required to announce their positions
on OPM’s Governmentwide list of
vacant positions at http://
www.usajobs.opm.gov. This
requirement is clearly stated in 5 CFR
337.203, Public notice requirements. We
did not make any changes to the interim
regulation based on this comment.

One commenter requested a list of
agencies that are hiring for Federal
acquisition positions which OPM has
deemed a shortage category under the
Services Acquisition Reform Act. The
purpose of the interim regulation was to
amend OPM’s regulation to allow non-
DoD agencies to determine on their own
whether a shortage of highly-qualified
individuals exists for Federal
acquisition positions covered under 41
U.S.C. 433(g)(1)(A). We did not adopt
the suggestion to develop a list of
agencies with Federal acquisition direct-
hire authority. It is outside the scope of
this regulation. However, information
on OPM-approved Governmentwide
direct-hire authorities can be obtained
by visiting OPM’s Web site at http://
www.opm.gov/employ/direct_hire/
index.asp.
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One commenter commended OPM for
allowing non-DoD agencies to determine
their own direct-hire authority for
Federal acquisition positions because it
reduces the red tape in the hiring
process. However, the commenter
suggested different assessment methods
and tools for hiring good individuals for
acquisition positions. We did not adopt
this suggestion. It is outside the scope
of this regulation.

The last comment did not involve
acquisition positions; therefore, it is
outside the scope of this amendment.

We are therefore adopting the interim
regulation as a final regulation without
changes.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
(including small businesses, small
organizational units, and small
governmental jurisdictions) because
they will only apply to Federal agencies
and employees.

List of Subjects in 5 CFR Part 337
Government employees.

Office of Personnel Management.

Linda M. Springer,

Director.

m Accordingly, the interim rule
amending 5 CFR part 337, which was
published at 70 FR 44847 on August 4,
2005, is adopted as a final rule without
changes.

[FR Doc. E6-15016 Filed 9-11-06; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. APHIS-2006-0116]

Gypsy Moth Generally Infested Areas;
Addition of Counties in Ohio and West
Virginia

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the gypsy
moth regulations by adding Delaware
and Franklin Counties in Ohio and
Monroe County in West Virginia to the

list of generally infested areas based on
the detection of infestations of gypsy
moth in those counties. As a result of
this action, the interstate movement of
regulated articles from those areas will
be restricted. This action is necessary to
prevent the artificial spread of the gypsy
moth to noninfested States.

DATES: This interim rule is effective
September 12, 2006. We will consider
all comments that we receive on or
before November 13, 2006.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS—2006—
0116 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to APHIS-2006-0116, Regulatory
Analysis and Development, PPD,
APHIS, Station 3A-03.8, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to APHIS-2006—0116.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Weyman Fussell, Program Manager, Pest
Detection and Management Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
5705.

SUPPLEMENTARY INFORMATION:

Background

The gypsy moth, Lymantria dispar
(Linnaeus), is a destructive pest of forest
and shade trees. The gypsy moth
regulations (contained in 7 CFR 301.45

through 301.45-12 and referred to
below as the regulations) restrict the
interstate movement of regulated
articles from generally infested areas to
prevent the artificial spread of the gypsy
moth.

In accordance with § 301.45-2 of the
regulations, generally infested areas are,
with certain exceptions, those States or
portions of States in which a gypsy
moth general infestation has been found
by an inspector, or each portion of a
State that the Administrator deems
necessary to regulate because of its
proximity to infestation or its
inseparability for quarantine
enforcement purposes from infested
localities. Less than an entire State will
be designated as a generally infested
area only if: (1) The State has adopted
and is enforcing a quarantine or
regulation that imposes restrictions on
the intrastate movement of regulated
articles that are substantially the same
as those that are imposed with respect
to the interstate movement of such
articles; and (2) the designation of less
than the entire State as a generally
infested area will be adequate to prevent
the artificial interstate spread of
infestations of the gypsy moth.

Designation of Areas as Generally
Infested Areas

Section 301.45-3 of the regulations
lists generally infested areas. In this
rule, we are amending § 301.45-3(a) by
adding two counties in Ohio and one
county in West Virginia to the list of
generally infested areas. As a result of
this rule, the interstate movement of
regulated articles from these areas will
be restricted.

We are taking this action because, in
cooperation with the States of Ohio and
West Virginia, the United States
Department of Agriculture conducted
surveys that detected multiple life
stages of the gypsy moth in Delaware
and Franklin Counties, OH, and in
Monroe County, WV. Based on these
surveys, we determined that
reproducing populations exist at
significant levels in these areas.
Eradication of these populations is not
considered feasible because these areas
are immediately adjacent to areas
currently recognized as generally
infested and are, therefore, subject to
reinfestation.

Emergency Action

This rulemaking is necessary on an
emergency basis because of the
possibility that the gypsy moth could be
artificially spread to noninfested areas
of the United States, where it could
cause economic losses due to the
defoliation of susceptible forest and



Federal Register/Vol. 71, No. 176/ Tuesday, September 12, 2006 /Rules and Regulations

53547

shade trees. Under these circumstances,
the Administrator has determined that
prior notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

This emergency situation makes
timely compliance with section 604 of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) impracticable. We are
currently assessing the potential
economic effects of this action on small
entities. Based on that assessment, we
will either certify that the rule will not
have a significant economic impact on
a substantial number of small entities or
publish a regulatory flexibility analysis.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106—113, 113 Stat.
1501A-293; sections 301.75—15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—-224, 114 Stat. 400 (7 U.S.C. 1421 note).

m 2. In § 301.45-3, paragraph (a), the
entries for Ohio and West Virginia are
amended by adding new counties in
alphabetical order to read as follows:

§301.45-3 Generally infested areas.

(a] * % %
* * * * *
Ohio
* * * * *

Delaware County. The entire county.

* * * * *

Franklin County. The entire county.

* * * * *
West Virginia
* * * * *

Monroe County. The entire county.
* * * * *

Done in Washington, DC, this 6th day of
September 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-15059 Filed 9-11-06; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 330
RIN 3064—-ADO01

Deposit Insurance Regulations;
Inflation Index; Certain Retirement
Accounts and Employee Benefit Plan
Accounts

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: The FDIC is finalizing its
interim rule, with changes, that
amended regulations to implement
deposit insurance revisions made by the

Federal Deposit Insurance Reform Act of

2005 and the Federal Deposit Insurance
Reform Conforming Amendments Act of
2005.

DATES: The final rule is effective on
October 12, 2006.

FOR FURTHER INFORMATION CONTACT:
Joseph A. DiNuzzo, Counsel, (202) 898—
7349, Legal Division, Federal Deposit
Insurance Corporation, Washington, DC
20429.

SUPPLEMENTARY INFORMATION:

I. Background

The FDIC issued an interim rule,
effective April 1, 2006, to implement the
deposit-insurance revisions in the
Federal Deposit Insurance Reform Act of
2005 (Pub. L. 109-171) (‘“Reform Act”)
and the Federal Deposit Insurance
Reform Conforming Amendments Act of
2005 (Pub. L. 109-173). The comment
period on the interim rule ended on
May 22, 2006, 71 FR 14629 (Mar. 23,
2006) (“Interim Rule”).

The Reform Act made three
substantive changes to the insurance
coverage provisions of the Federal
Deposit Insurance Act (12 U.S.C. 1813—
1835a). Those changes are discussed in
detail in the preamble to the Interim
Rule. Summarizing: first, section
2103(a) of the legislation provides for an
inflation index to be applied to the
current maximum deposit insurance
amount of $100,000, defined in the
Reform Act as the “standard maximum
deposit insurance amount” (“SMDIA”).
Beginning April 1, 2010, and every
succeeding five years, subject to
approval by the Board of Directors of the
FDIC and the National Credit Union
Administration Board, the current
SMDIA could be increased by a cost-of-
living adjustment.

Second, section 2103(c) of the Reform
Act increases the deposit insurance
limit for “certain retirement accounts”
from $100,000 to $250,000, also subject
to the inflation adjustment described
above. The types of accounts that come
within this provision are detailed
below. And, third, section 2103(b) of the
Reform Act provides per-participant
coverage to employee benefit plan
accounts, even if the depository
institution at which the deposits are
placed is not authorized to accept
employee benefit plan deposits. The
Reform Act eliminates the former
requirement that an insured depository
institution meet prescribed capital
requirements before employee benefit
plan deposits accepted by that
institution would be eligible for per-
participant coverage.

II. Comments on the Interim Rule

The FDIC received three written
comments on the Interim Rule. Each of
the comments was from a national
banking industry trade association. The
first trade association simply stated its
support for the Interim Rule. The
second association stated its support for
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the Interim Rule and commended the
FDIC for issuing the interim regulations
and making them effective within two
months of the passage of the Reform
Act. The comment endorsed the FDIC’s
approach in amending its regulations to
implement the deposit insurance
revisions to the FDI Act.

The third banking industry trade
group also expressed support for the
Interim Rule and commended the FDIC
for moving quickly to put the provisions
into effect. In addition, this trade group
suggested that the FDIC clarify through
the use of examples the types of deposit
accounts that are and are not eligible for
the increased insurance coverage. In
particular, the trade group noted that
bankers have questions concerning
some types of defined contribution plan
accounts and that the nomenclature
used in the FDIC’s retirement account
regulations might not match the
terminology used and understood by
bankers and depositors. The association
also suggested that the FDIC provide a
more detailed explanation of the term
“self-directed” in connection with the
eligibility of certain Keogh plan
accounts and defined contribution plan
accounts for the increased coverage of
$250,000.

The FDIC agrees with the trade
group’s comments and, therefore, has
provided below a discussion more
clearly specifying the types of
retirement accounts that are, and are
not, eligible for coverage up to $250,000.
We also provide a more detailed
explanation of the term “‘self-directed.”
The FDIC intends to include this
clarifying information in its educational
materials to bankers and the public on
deposit insurance coverage.

II1. The Final Rule
A. Overview

The final rule makes no substantive
changes to the Interim Rule. The only
revisions to the regulation text are the
technical changes explained below. As
noted, the following discussion is in
response to the suggestion made by one
of the commenters that the FDIC be
more specific about the types of
retirement accounts eligible for the new
$250,000 coverage limit.

B. Types of Retirement Accounts
Eligible for the Increased Coverage Limit
of $250,000

As specified in the FDI Act (12 U.S.C.
1821(1)), the types of accounts within
this category of coverage continue to be
comprised of: (1) Individual retirement
accounts described in section 408(a) of
the Internal Revenue Code (“IRC”) (26
U.S.C. 408(a)) (“IRAs”); (2) eligible

deferred compensation plan accounts
described in section 457 of the IRC (26
U.S.C. 457) (“Section 457 Plan
Accounts”); and (3) individual account
plans defined in section 3(34) of the
Employee Retirement Income Security
Act (“ERISA”) (29 U.S.C. 1002)
(“Defined Contribution Plan Accounts’)
and any plan described in section
401(d) of the IRC (“Keogh Plan
Accounts”), to the extent that
participants and beneficiaries under
such plans have a right to direct the
investment of assets held in individual
accounts maintained on their behalf by
the plans. Each of these types of
retirement accounts is discussed below.

IRAs

Section 408(a) of the IRC defines an
IRA as a “trust created or organized in
the United States for the exclusive
benefit of an individual or his or her
beneficiaries, but only if the written
governing instrument creating the trust
meets [specified] requirements.” * For
purposes of deposit insurance coverage,
IRAs include: traditional IRAs (into
which individuals may make tax-
deductible contributions, within
prescribed dollar limitations, on which
the earnings are tax-deferred); Roth
IRAs 2 (into which individuals may
make contributions (within prescribed
dollar limitations) the earnings on
which are tax-free; Simplified Employee
Pension (““SEP”’) IRAs 3 (into which
employers may make contributions to
traditional IRAs established by
employees); and Savings Incentive
Match Plans for Employees (‘“SIMPLE”’)
IRAs 4 (into which employers of eligible
small companies are required to make
either matching contributions to the
plan or non-elective contributions paid
to eligible employees regardless of
whether the employee makes salary-
reduction contributions to the plan).

1During the pendency of the Interim Rule a
Puerto Rico resident askedwhether IRAs issued by
FDIC-insured banks in Puerto Rico would be
eligible for the $250,000 maximum insurance
coverage provided under the Reform Act. The
person expressed concern that such IRAs might not
meet the definition of IRAs in the applicable
provision of the FDI Act, 12 U.S.C. 1821(a)(3)
(“Section 11(a)(3)’). Section 11(a)(3) encompasses
IRAs “described in section 408(a) of [the Internal
Revenue Code]” (““‘Section 408(a)”’). In answer to the
person’s inquiry, the FDIC deems IRAs issued by
banks in Puerto Rico to qualify as IRAs described
in Section 408(a) because the IRA provisions of the
Puerto Rico tax code are sufficiently similar to the
provisions of Section 408(a). 13 L.P.R.A. 8569
(2005). This treatment of IRAs at FDIC-insured
institutions in Puerto Rico is the same as the
treatment of IRAs at credit unions in Puerto Rico
insured by the National Credit Union Share
Insurance Fund. 12 CFR 745.9-2.

226 U.S.C. 408A.

326 U.S.C. 408(k).

426 U.S.C. 408(p)

Like the other retirement accounts, all
IRA products must be held in the form
of deposits at FDIC-insured depository
institutions to be eligible for FDIC
deposit insurance coverage. An
individual’s interests in all these types
of IRAs are combined with his or her
interests in any of the other retirement
accounts (eligible for the $250,000
coverage limit) and insured to a limit of
$250,000. For example, if an individual
has $75,000 in a traditional IRA,
$100,000 in a Roth IRA and a $100,000
interest in a self-directed Defined
Contribution Plan Account, $250,000 of
the combined amount of the accounts
would be insured and $25,000 would be
uninsured.

The increased coverage of $250,000
for IRAs applies irrespective of whether
an IRA is “self-directed,” a subject more
fully discussed below.

Section 457 Plan Accounts

Section 457 plans are defined in
section 457 of the IRC to include eligible
deferred compensation plans provided
by state and local governments, as well
as not-for-profit organizations. As
provided under the applicable
provisions of the FDI Act, deposit
accounts held at FDIC-insured
institutions in connection with Section
457 Plans are eligible for insurance
coverage up to $250,000 per plan
participant. This coverage applies
irrespective of whether the Section 457
Plan is “self-directed.”

Self-Directed Defined Contribution Plan
Accounts

A Defined Contribution Plan Account
is defined in ERISA as a “‘pension plan
which provides for an individual
account for each participant and for
benefits based solely upon the amount
contributed to the participant’s account,
and any income, expenses, gains losses,
and any forfeiture of accounts of other
participants which may be allocated to
such participant’s account.” 3 As
provided for in the applicable
provisions of the FDI Act (as revised by
the Reform Act), Defined Contribution
Plan Accounts held in the form of
deposits at FDIC-insured institutions are
eligible for coverage up to $250,000 per
participant’s interest; however, the FDI
Act specifies that this coverage is
provided only if the participants under
such plans have a right to direct the
investment of assets held in individual
accounts maintained on their behalf by
the plans. This means that only “self-
directed” Defined Contribution Plan
Accounts come within the “certain
retirement account” category of

529 U.S.C. 1002(34).
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coverage. As indicated in the Interim
Rule and discussed in more detail
below, the FDIC continues to define the
term “‘self-directed” to mean that the
plan participants have the right to direct
how their funds are invested, including
the ability to direct that the funds be
deposited at an FDIC-insured
institution.

The most common type of Defined
Contribution Plan Account is the
popular section 401(k) plan, established
under section 401(a) and 401(k) of the
IRC (26 U.S.C. 401(a) and 401(k)). Self-
directed Savings Incentive Match Plans
for Employees held in the form of 401(k)
plans (referred to as SIMPLE 401(k)s)
qualify under this account category as
well as self-directed defined
contribution money purchase plans (in
which employer contributions are fixed)
and self-directed defined contribution
profit-sharing plans (in which employer
contributions are based on company
profits).

Self-Directed Keogh Plan Accounts

Section 401(d) of the IRC describes a
“trust forming part of a pension or
profit-sharing plan which provides
contributions or benefits for employees
some or all of whom are owner-
employees.” These so-called “Keogh”
(or “H.R. 10”’) plan accounts are
designed for self-employed individuals.
As provided for in the applicable
provisions of the FDI Act (as revised by
the Reform Act), “self-directed” Keogh
plan accounts held in the form of
deposits at FDIC-insured institutions are
eligible for coverage up to $250,000 per
participant’s interest.

C. The Meaning of “‘Self-Directed”

As indicated in the Interim Rule and
reiterated above, the FDIC continues to
define the term “self-directed” to mean
that plan participants have the right to
direct that their funds be deposited into
a specific FDIC-insured institution. One
question the FDIC received on the
Interim Rule was whether an open-
ended plan, in which the participants
could choose any investment, would be
considered ‘“‘self-directed.” A related
question involved a feature of a plan
where, if the employee does not make
any other selection, he or she will be
deemed to have chosen to invest funds
in a deposit account. In response to the
comment on an open-ended investment
plan, as long as the participant has the
right to choose a particular depository
institution’s deposit as an investment,
the FDIC would consider the account to
be “self-directed.” Also, if a plan has as
its “default” investment option deposits
of a particular FDIC-insured institution,
the FDIC would deem the plan to be

self-directed for deposit insurance
purposes because, by inaction, the
participant has directed that the funds
be placed at an FDIC-insured
institution. As explained in an FDIC
advisory opinion, if a plan’s only
investment vehicle is the deposits of a
particular bank, so that participants
have no choice of investments, the plan
would not be deemed “self-directed” for
deposit insurance purposes. FDIC Adv.
Op. 93-65 (Sept. 17, 1993). If, however,
a plan consists only of a single
employer/employee, because the
employer establishes the plan with a
single-investment option of plan assets,
the plan would be considered “‘self-
directed.” Hence, single employer/
employee defined contribution plans
which limit the options of fund
investments to deposits of a particular
insured depository institution would be
self-directed for deposit insurance
purposes.

D. Accounts Not Qualifying for the
Increased Coverage

In response to questions received
during the comment period, it is
important to emphasize that only the
types of retirement accounts specified in
the FDI Act are eligible for the increased
retirement account insurance limit of
$250,000. Thus, accounts such as
Coverdell education savings accounts,
Health Savings Accounts and Medical
Savings Accounts are not eligible for the
increased coverage limit. Also, accounts
established under section 403(b) of the
IRC (annuity contracts for certain
employees of public schools, tax-exempt
organizations and ministers) do not
come within the retirement account
category.

Notably, defined-benefit plans (in
which benefits are predetermined by an
employee’s compensation, years of
service and age) are not within the
category of retirement accounts. For
deposit insurance purposes, they are
treated as employee benefit plans
eligible for pass-through coverage up to
$100,000 per participant’s interest. 12
CFR 330.14(a). Defined contribution
plan accounts and Keogh plan accounts
that are not “self-directed” also would
not be insured under the retirement
account category. Instead, they would
be insured as employee benefit plan
accounts.

E. Technical Revisions

In the Interim Rule the FDIC
inadvertently retained Section 457
accounts in the category of employee
benefit plans under section 330.14(a)
eligible for per-participant coverage of
$100,000. As noted, Section 457 Plan
Accounts are eligible for the increased

coverage of $250,000. The final rule
corrects these technical errors.

IV. Paperwork Reduction Act

The final rule will implement
statutory changes to the FDIC’s deposit
insurance regulations. It will not
involve any new collections of
information pursuant to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
Consequently, no information collection
has been submitted to the Office of
Management and Budget for review.

V. Regulatory Flexibility Act

A regulatory flexibility analysis is
required only when an agency must
publish a notice of proposed rulemaking
(5 U.S.C. 603, 604). Because the
revisions to part 330 were published in
interim final form without a notice of
proposed rulemaking, no regulatory
flexibility analysis is required.

VI. The Treasury and General
Government Appropriations Act,
1999—Assessment of Federal
Regulations and Policies on Families

The FDIC has determined that the
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

VII. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule is not
a “major rule” within the meaning of
the relevant sections of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (“SBREFA”) (5
U.S.C. 801 et seq.). As required by
SBREFA, the FDIC will file the
appropriate reports with Congress and
the General Accounting Office so that
the final rule may be reviewed.

List of Subjects in 12 CFR Part 330

Bank deposit insurance, Banks,
Banking, Reporting and recordkeeping
requirements, Savings and loan
associations, Trusts and trustees.

m For the reasons stated above, the

Board of Directors of the Federal
Deposit Insurance Corporation adopts as
a final rule the interim final rule
amending 12 CFR part 330, which was
published at 71 FR 14629 on March 23,
2006, with the following changes:

PART 330—DEPOSIT INSURANCE
COVERAGE

m 1. The authority citation for part 330
continues to read as follows:
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Authority: 12 U.S.C. 1813(1), 1813(m),
1817(i), 1818(q), 1819 (Tenth), 1820(f),
1821(a), 1822(c).

m 2. In section 330.14, revise paragraph
(a); redesignate (b)(2)(A), (b)(2)(B),
(b)(2)(C) as (b)(2)(d), (b)(2)(ii) and
(b)(2)(iii), respectively; and revise newly
designated (b)(2)(ii) to read as follows:

§330.14 Retirement and other employee
benefit plan accounts.

(a) “Pass-through” insurance. Any
deposits of an employee benefit plan in
an insured depository institution shall
be insured on a “pass-through” basis, in
the amount of up to the SMDIA for the
non-contingent interest of each plan
participant, provided the rules in
§ 330.5 are satisfied. Deposits eligible
for coverage under paragraph (b)(2) of
this section that also are deposits of a
employee benefit plan or deposits of an
deferred compensation plan described
in section 457 of the Internal Revenue
Code of 1986 (26 U.S.C. 457) in an
insured depository institution shall be
insured on a “pass-through” basis in the
amount of $250,000 for the non-
contingent interest of each plan
participant, provided the rules in
§330.5 are satisfied.

(b) * * *

(2) * *x %

(ii) Any eligible deferred
compensation plan described in section
457 of the Internal Revenue Code of
1986 (26 U.S.C. 457); and

* * * * *

By order of the Board of Directors.

Dated at Washington DG, this 5th day of
September 2006.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. E6-15065 Filed 9—11-06; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-25773; Directorate
Identifier 2006-SW-16—AD; Amendment 39—
14758; AD 2006—-19-01]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Model AS350B, B1, B2, B3, BA, D, and
AS355E Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Eurocopter helicopters. This
action requires, within 10 hours time-in-
service (TIS), inspecting the tapered
housing of each main servo-control
(MSCQ) for a crack. If no crack is found,
this AD requires, before further flight,
retorquing the upper ball-end
attachment nut of the MSC. If a crack is
found, this AD requires, before further
flight, replacing the MSC with an
airworthy MSC. This amendment is
prompted by the discovery of cracks in
the tapered housings of MSCs. The
actions specified in this AD are
intended to detect a crack in the MSC
tapered housing and to prevent loss of
the attachment of the MSC to the upper
attachment yoke, loss of the main rotor
control, and subsequent loss of control
of the helicopter.
DATES: Effective September 27, 2006.
Comments for inclusion in the Rules
Docket must be received on or before
November 13, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically;

e Government-wide rulemaking Web
site: Go to http://www.regulations. gov
and follow the instructions for sending
your comments electronically;

¢ Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590;

e Fax: (202) 493-2251; or

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053—4005,
telephone (972) 641-3460, fax (972)
641-3527.

Examining the Docket

You may examine the docket that
contains the AD, any comments, and
other information on the Internet at
http://dms.dot.gov, or in person at the
Docket Management System (DMS)
Docket Offices between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone (800) 647-5227) is located on
the plaza level of the Department of
Transportation Nassif Building at the
street address stated in the ADDRESSES
section. Comments will be available in

the AD docket shortly after the DMS
receives them.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0110, telephone (817) 222-5123,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD for the
specified Eurocopter helicopters. This
AD applies to MSCs not modified per
MOD 073343 and on which the
tightening torque of the attachment nut
that secures the upper ball end has been
increased by following MOD 073191 or
complying with MET Work Card
67.30.00.402 since MET Revision 04—06
for Model AS350 helicopters and
Revision 04.08 for Model AS355
helicopters. This action requires, within
10 hours TIS, inspecting the tapered
housing of the MSC for a crack. If no
crack is found, this AD requires before
further flight, adjusting the torque of the
upper ball-end attachment nut of the
MSC to between 177-199 in-lbs (2-2.25
decanewton meters (daN-m)). If a crack
is found, before further flight, this AD
also requires replacing the MSC with an
airworthy MSC. This amendment is
prompted by the discovery of cracks in
the tapered housings of MSCs. The
condition, if not detected, could result
in the loss of the attachment of the MSC
to the upper attachment yoke, loss of
main rotor control, and subsequent loss
of control of the helicopter.

The European Aviation Safety Agency
(EASA) notified us that an unsafe
condition may exist on Eurocopter
Model AS 350 and AS 355 helicopters.
EASA advises of the discovery of cracks
in the tapered housings of MSCs during
scheduled inspections. EASA also
advises that a very long crack in the
tapered housing of an MSC can lead to
loss of the attachment of the MSC
concerned (sic) to the nonrotating
swashplate and consequently loss of the
helicopter.

Eurocopter has issued Alert Service
Bulletin (ASB) Nos. 05.00.51 for Model
AS350B, BA, BB, B1, B2, B3, and D
helicopters, and 05.00.48 for Model
AS355E helicopters, both dated
February 27, 2006. The ASBs specify
inspecting for a crack in the tapered
housing of the MSC. The ASBs apply to
all part numbers not modified per MOD
073343 and on which the tightening
torque of the attachment nut that
secures the upper ball end has been
increased by following MOD 073191 or
complying with MET Work Card
67.30.00.402 since MET Revision 04—06
for Model AS350 helicopters and
Revision 04.08 for Model AS355
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helicopters. The ASBs also specify
replacing an MSC if you find a vertical
crack 20 millimeters or more in length.
The EASA has classified this ASB as
mandatory and issued Emergency AD
No. 2006—0055-E, dated March 1, 2006,
to ensure the continued airworthiness of
these helicopters in France. Although
EASA’s AD allows flight with certain
cracks, this AD requires that you replace
any cracked MSC with an airworthy
MSC. This AD does not allow flight
with any cracks on the MSC tapered
housing.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral agreement. Under
this agreement, EASA has kept the FAA
informed of the situation described
above. We have examined EASA’s
findings, evaluated all pertinent
information, and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

This unsafe condition is likely to exist
or develop on other helicopters of these
same type designs. Therefore, we are
issuing this AD to detect a crack in the
tapered housing of an MSC and to
prevent loss of the attachment of the
MSC to the nonrotating swash plate
(upper attachment yoke), loss of main
rotor control, and subsequent loss of
control of the helicopter. This AD
requires the following actions:

e Within 10 hours TIS:

O Disconnect the MSC from the servo-
control distributor and the upper
attachment yoke.

O Cut the safety wire and remove it
from the upper ball end of the
attachment nut.

O Loosen the nut to allow lifting of
the positioning lock washer so the edge
below the washer at the top of the
tapered housing is visible around the
entire periphery.

O Visually inspect each MSC tapered
housing for a crack using a 10-power or
higher magnifying glass pay particular
attention to certain areas.

© Do not modify the length of the
visible section of the upper ball end of
the MSC.

¢ If you do not find a crack, before
further flight:

O Adjust the tightening torque on the
attachment nut on the upper ball end of
the MSC to between 177-199 in-lbs (2—
2.25 decanewton meters (daN-m)).

O Reattach the MSC to the servo
control distributor and the upper
attachment yoke.

¢ If you find any crack (oblique,
horizontal, or vertical), before further
flight, replace the MSC with an
airworthy MSC and adjust the
tightening torque of the attachment nut
to between 177-199 in-lbs (2—-2.25
decanewton meters (daN-m)).

One-time adjusting the tightening
torque on the upper ball-end attachment
nut of a non-cracked MSC or replacing
a cracked MSC with an airworthy MSC
with proper tightening torque applied to
the upper ball-end attachment nut is
terminating action for the requirements
of this AD.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability or
structural integrity of parts installed on
the helicopter. Inspecting the MSC
tapered housing for a crack is required
within 10 hours TIS. If no crack is
found, the AD requires adjusting the
tightening torque on the attachment nut
on the upper ball end of the MSC before
further flight. If a crack is found, the AD
requires replacing the MSC with an
airworthy MSC before further flight, and
this AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

We estimate that this AD will affect
616 helicopters. We estimate that it will
take about 1 hour per helicopter to
inspect for a crack and about 4 work
hours to replace an MSC at an average
labor rate of $80 per work hour.
Required parts will cost about $9,000
per MSC. Based on these figures, we
estimate the total cost impact of the AD
on U.S. operators to be $5,790,400,
assuming 1 MSC is replaced on each
helicopter.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2006-25773;
Directorate Identifier 2006—SW-16—AD”’
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you may visit
http://dms.dot.gov.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

(5) Do not modify the length of the visible
section of the upper ball end of the MSC.

Note 1: MET Work Card 67.30.00.402,
paragraph 5.2, provides information
concerning the positioning of the upper ball
end of the MSC.

(b) If you do not find a crack, before further
flight:

2006-19-01 Eurocopter: Amendment 39—
14758. Docket No. FAA-2006-25773;
Directorate Identifier 2006—-SW-16—AD.

Applicability

Model AS350B, B1, B2, B3, BA, D, and

AS355E helicopters, with a main servo

control (MSC), all part numbers, installed, on

which the tightening torque of the
attachment nut that secures the upper ball
end has been increased by following MOD

073191 or MET Work Card 67.30.00.402

since Revision 04—06 for the AS350 models

and since Revision 04-08 for the AS355

models, but not modified per MOD 073343,

certificated in any category.

Compliance

Required as indicated, unless
accomplished previously.

To detect a crack in the MSC tapered
housing and to prevent loss of the attachment
of the MSC to the upper attachment yoke,
loss of main rotor control, and subsequent

Figure 1

(1) Adjust the tightening torque on the
attachment nut that secures the upper ball
end of the MSC to between 177-199 in-lbs
(2—2.25 decanewton meters (daN-m)).

(2) Install safety wire and apply sealant to
the upper ball end by running a sealant bead
on the attachment per the applicable
maintenance work card(s).

(3) Reattach the MSC to the servo control
distributor and the upper attachment yoke.

loss of control of the helicopter, do the
following:

(a) Within 10 hours time-in-service (TIS):
(1) Disconnect each MSC from the servo-
control distributor and the upper attachment

yoke.

(2) Cut the safety wire and remove it from
the upper ball end of the attachment nut.

(3) Loosen attachment nut “a” shown in
Figure 1 of this AD and lift the positioning
lock washer under the attachment nut so the
edge below the lock washer at the top of the
tapered housing is visible around the entire
periphery.

(4) Visually inspect each MSC tapered
housing for a crack using a 10-power or
higher magnifying glass paying particular
attention to area “L” and to the edge of the
tapered housing located under the lock
washer under attachment nut “a” as depicted
in Figure 1 of this AD.

(c) If you find any crack (oblique,
horizontal, or vertical), before further flight,
replace the MSC with an airworthy MSC and
adjust the tightening torque of the attachment
nut to between 177-199 in-1b (2—2.25
daN-m)).

Note 2: Eurocopter ASBs 05.00.51 and
05.00.48 dated February 27, 2006, pertain to
the subject of this AD.
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Note 3: This AD differs from the European
ASBs and the EASA AD in that we do not
permit flight with known cracks in the MSC
tapered housing.

(d) Adjusting the tightening torque on the
upper ball-end attachment nut of a non-
cracked MSC or replacing a cracked MSC
with an airworthy MSC with 177-199 in-1b
(2—2.25 daN-m) tightening torque applied to
the upper ball-end attachment nut is
terminating action for the requirements of
this AD.

(e) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, Rotorcraft Directorate,
FAA, ATTN: Uday Garadi, Aviation Safety
Engineer, Regulations and Guidance Group,
Fort Worth, Texas 76193-0110, telephone
(817) 222-5123, fax (817) 222-5961, for
information about previously approved
alternative methods of compliance.

(f) Special flight permits will not be issued.

(g) This amendment becomes effective on
September 27, 2006.

Note 4: The subject of this AD is addressed
in European Aviation Safety Agency
Emergency AD No. 2006-0055-E, dated
March 1, 2006.

Issued in Fort Worth, Texas, on September
1, 2006.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 06—-7560 Filed 9—11-06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—24639; Directorate
Identifier 2005-NM-171-AD; Amendment
39-14761; AD 2006-19-04]

RIN 2120-AA64

Airworthiness Directives; Honeywell
RCZ-833J/K, —851J/K, and —854J
Communication (COM) Units,
Equipped with XS-852E/F Mode S
Transponders; and Honeywell XS—
856A/B and —857A Mode S
Transponders; Installed on But Not
Limited to Certain Transport Category
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Honeywell COM units and
transponders, installed on but not
limited to certain transport category
airplanes. This AD requires a revision to
the Normal Procedures section of the

airplane flight manual to advise the
flightcrew to check the status of the
transponder after changing the air traffic
control (ATC) code. This AD also
requires replacing certain identification
plate(s) with new plate(s), testing
certain COM units or transponders as
applicable, and corrective action if
necessary. For certain airplanes, this AD
requires replacing the transponders of
certain COM units with new or
modified transponders. For certain other
airplanes, this AD requires installing a
modification into certain transponders.
This AD results from the transponder
erroneously going into standby mode if
the flightcrew takes longer than five
seconds when using the rotary knob of
the radio management unit to change
the ATC code. We are issuing this AD

to prevent the transponder of the COM
unit from going into standby mode,
which could increase the workload on
the flightcrew and result in improper
functioning of the traffic alert and
collision avoidance system.

DATES: This AD becomes effective
October 17, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 17, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Go to https://
pubs.cas.honeywell.com/ or contact
Honeywell International, Inc.,
Commercial Electronic Systems, 21111
North 19th Avenue, Phoenix, Arizona
85027-2708, for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Abby Malmir, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5351;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Honeywell RCZ-833]/
K, -851J/K, and —854] communication
(COM) units, equipped with XS-852E/F
mode S transponders; and Honeywell
XS-856A/B and —-857A mode S
transponders; installed on but not
limited to certain transport category
airplanes. That NPRM was published in
the Federal Register on May 3, 2006 (71
FR 25984). That NPRM proposed to
require a revision to the Normal
Procedures section of the airplane flight
manual (AFM) to advise the flightcrew
to check the status of the transponder
after changing the air traffic control
(ATC) code. That NPRM also proposed
to require replacing certain
identification plate(s) with new plate(s),
testing certain COM units or
transponders as applicable, and
corrective action if necessary. For
certain airplanes, that NPRM proposed
to require replacing the transponders of
certain COM units with new or
modified transponders. For certain other
airplanes, that NPRM proposed to
require installing a modification into
certain transponders.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Support for NPRM

The Air Line Pilots Association
supports the NPRM.

Request To Revise Applicability

Dassault Falcon Jet (DFJ) requests that
we delete Dassault Model Mystere-
Falcon 900 airplanes and Model Falcon
2000 airplanes from the applicability of
the NPRM. DFJ states that none of the
discrepant communication units or
transponders are installed on these
model airplanes. According to DFJ, the
discrepant parts are installed only on
Model Falcon 900EX airplanes, serial
number (S/N) 97 and S/Ns 120 and
subsequent; and Model Falcon 2000EX
airplanes, S/N 6 and S/Ns 28 and
subsequent.

We agree and have revised paragraph
(c) of this AD accordingly.

Request To Revise Compliance Time

Empresa Brasileira de Aeronautica
S.A. (EMBRAER) requests that we
extend the compliance time for the AFM
revision from 5 to 30 days. EMBRAER
asserts that the loss of the transponder
does not pose so great of a hazard to
justify such an urgent compliance time.
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As justification for extending the
compliance time, EMBRAER states that
some of the affected airplanes might be
on international trips, where it may not
be possible to return an airplane to a
convenient location and accomplish the
AFM revision within 5 days after the
effective date of this AD.

We agree that the compliance times
can be extended somewhat. We have
determined that extending the
compliance time to 14 days will not
adversely affect safety. Therefore, we
have revised paragraph (f) of this AD
accordingly.

Request To Revise Address of Part
Manufacturer

Honeywell states that its address, as
provided in the NPRM, is no longer
valid. Therefore, the commenter
requests that we include the following
address to acquire service information
pertaining to this AD: 21111 North 19th
Avenue, Phoenix, Arizona 85308.

We agree and have verified with the
United States Postal Service that the
correct zip code for the address given
above is 85027-2708. We have updated
the commenter’s address in the
ADDRESSES section and in paragraph (n)
of this AD.

Request To Revise Requirements

Honeywell disagrees with the
proposed corrective action to reinstall
MOD V into the transponder of the COM
unit if the COM unit fails the test
described in paragraph (g) of the NPRM.
(We proposed to accomplish this
corrective action in accordance with
Honeywell Alert Service Bulletin

7517400-23—-A6015, Revision 001,
dated July 29, 2005.) The commenter
states that Honeywell Alert Service
Bulletin 7510700-23—-A0048, dated
January 27, 2006, recommends only to
verify that MOD AT has been installed
and update the part number (P/N) of the
COM unit for tracking purposes.
Honeywell believes that it would be
preferable to have operators inspect the
COM unit to determine if MOD AT
(transponder MOD V) has been
installed. Honeywell adds that if MOD
AT is installed, the airplane should be
allowed to keep flying even if the COM
unit P/N has not been updated.
Honeywell’s justification is that the
airplane has already received the fix and
that updating the COM unit P/N adds no
value. The commenter further proposes
that the NPRM should advise operators
that if a COM unit is returned to a shop
for any reason, the replacement part
must have the new P/N (with MOD AT)
before it can be returned to the original
equipment manufacturer (OEM) or
operator. As justification, Honeywell
states that a purge of all old P/Ns will
take place once all OEMs have allowed
the new P/Ns.

We disagree. Honeywell proposes an
alternative action only if a COM unit is
inspected and determined to have MOD
AT installed. However, the commenter
offers no alternative if a COM unit is
determined to not have MOD AT
installed (i.e., fails the test described in
paragraph (g) of this AD). MOD AT is
accomplished by installing an XS—852E/
F mode S transponder having MOD V
into the COM unit. Therefore, if a COM

ESTIMATED COSTS

unit fails the test described in paragraph
(g) of this AD, we have determined that
the corrective action is to reinstall MOD
V into the transponder of the COM unit,
thereby ensuring that MOD AT has been
installed properly. Further, we do not
find it acceptable to allow some COM
units to remain in service without
updated P/Ns, even if MOD AT has been
installed. This would create a high rate
of confusion among OEMs, operators,
and other end users in determining
which COM units are in compliance
with this AD. We have not revised this
AD in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 1,365 airplanes of the
affected design in the worldwide fleet.
This AD affects about 1,023 airplanes of
U.S. registry. Of those airplanes, about
603 airplanes are equipped with RCZ~
833J/K, —851]J/K, or —854] COM units,
and about 420 airplanes are equipped
with XS-856A/B or —857A mode S
transponders. The following table
provides the estimated costs, at an
average labor rate of $80 per work hour,
for U.S. operators to comply with this
AD.

Number of
Action Work hours Parts Cost per airplane U.S.-registered Fleet cost
airplanes
AFM reviSion ......ccccceevueeiicieeeeeee e T e, None ... | $80 ..ccceevveeiieiieens 1,023 | $81,840.
Part identification, testing, and replace- | 3 .......ccccceviiiiinicenn. $35 ...... $275 e, 603 | $165,825.
ment for RCZ-833J/K, —851J/K, and
—-854J COM units.
Part identification, testing, and installation | 3 to 8, depending on | $175 .... | $415 to $815, de- 420 | $174,300 to
of software for XS—856A/B and —857A test procedure. pending on testing $342,300, depend-
mode S transponders. procedure. ing on testing pro-
cedure.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,

part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-19-04 Honeywell International, Inc.:
Amendment 39-14761. Docket No.
FAA-2006-24639; Directorate Identifier
2005-NM-171-AD.

Effective Date

(a) This AD becomes effective October 17,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the Honeywell parts
identified in paragraphs (c)(1) and (c)(2) of
this AD, approved under Technical Standard
Order TSO-C112, installed on but not
limited to Bombardier Model BD-700-1A10
and BD-700-1A11 airplanes; Cessna Model
550 and 560 airplanes; Cessna Model 650
airplanes; Dassault Model Falcon 900EX
airplanes, serial number (S/N) 97 and S/Ns
120 and subsequent; Dassault Model Falcon
2000EX airplanes, S/N 6 and S/Ns 28 and
subsequent; EMBRAER Model EMB-135B]J,
—135ER, —135KE, —135KL, and —135LR
airplanes; EMBRAER Model EMB-145,
—145ER, —-145MR, —145LR, —145XR, —145MP,
and —145EP airplanes; Learjet Model 45

airplanes; Lockheed Model 282-44A-05 (C—
130B) airplanes; Lockheed Model 382G series
airplanes; Raytheon Model Hawker 800
(including variant U-125A), 800XP, and 1000
airplanes; certificated in any category.

(1) Communication (COM) unit RCZ-833]
part numbers (P/Ns) 7510700-763 and —863;
RCZ-833K P/Ns 7510700-765 and —875;
RCZ-851] P/N 7510700-813; RCZ-851K P/N
7510700-815; and RCZ-854] P/Ns 7510700—
725 and —825.

(2) Mode S transponder XS—856A P/Ns
7517400-865 and —885; XS—856B P/Ns
7517400-866 and —886; and XS—857A P/Ns
7517400-876 and —896.

Unsafe Condition

(d) This AD results from the transponder
erroneously going into standby mode if the
flightcrew takes longer than five seconds
when using the rotary knob of the radio
management unit to change the air traffic
control code. We are issuing this AD to
prevent the transponder of the COM unit
from going into standby mode, which could
increase the workload on the flightcrew and
result in improper functioning of the traffic
alert and collision avoidance system.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Airplane Flight Manual (AFM) Revision

(f) For all airplanes: Within 14 days after
the effective date of this AD, revise the
Normal Procedures section of the applicable
AFM to include the following statement:

“After completion of any 4096 ATC Code
change (also referred to as Mode A Code),
check the status of the transponder. If the
transponder indicates that it is in standby
mode, re-select the desired mode (i.e., the
transponder should be in the active mode).”

This may be done by inserting a copy of this
AD in the AFM. Accomplishing the actions
specified in paragraph (h) or (j), as
applicable, of this AD terminates the
requirement of this paragraph.

Replacement of Identification Plates for
Certain COM Units

(g) For airplanes equipped with any COM
unit identified in paragraph (c)(1) of this AD:
Within 18 months after the effective date of
this AD, replace the product signature plate,
identification plate, and MOD plate of the
COM unit with new plates and test the COM
unit, in accordance with the
Accomplishment Instructions of Honeywell
Alert Service Bulletin 7510700-23—-A0048,
dated January 27, 2006. If the COM unit fails
the test, before further flight, reinstall MOD
V into the transponder of the COM unit in
accordance with Honeywell Alert Service
Bulletin 7517400-23-A6015, Revision 001,
dated July 29, 2005.

Replacement of Certain Transponders

(h) For airplanes equipped with any COM
unit identified in paragraph (c)(1) of this AD:
Before or concurrently with the actions
required by paragraph (g) of this AD, replace
the XS—852E/F mode S transponder of the
COM unit with a new or modified XS-852E/

F mode S transponder that has MOD V
installed, in accordance with Honeywell
Alert Service Bulletin 7510700-23—-A0047,
Revision 001, dated July 29, 2005. After
accomplishing the replacement required by
this paragraph, the AFM revision required by
paragraph (f) of this AD may be removed
from the AFM.

Note 1: Honeywell Alert Service Bulletin
7510700-23-A0047, Revision 001, dated July
29, 2005, refers to Honeywell Alert Service
Bulletin 7517400-23—-A6015, Revision 001,
dated July 29, 2005, as an additional source
of service information for installing MOD V
into an XS—-852E/F mode S transponder.

Replacement of Identification Plate for
Certain Transponders

(i) For airplanes equipped with any
transponder identified in paragraph (c)(2) of
this AD: Within 18 months after the effective
date of this AD, replace the modification
plate of the transponder with a new plate and
test the transponder, in accordance with the
Accomplishment Instructions of Honeywell
Alert Service Bulletin 7517400-23—-A0017,
dated January 23, 2006. If the transponder
fails the test, before further flight, reinstall
MOD Y into the transponder as specified in
paragraph (j) of this AD.

Installation of MOD Y Into Certain
Transponders

(j) For airplanes equipped with any
transponder identified in paragraph (c)(2) of
this AD: Before or concurrently with the
actions required by paragraph (i) of this AD,
install MOD Y into the applicable mode S
transponder, in accordance with the
Accomplishment Instructions of Honeywell
Alert Service Bulletin 7517400-23—-A6016,
dated August 30, 2005. After accomplishing
the replacement required by this paragraph,
the AFM revision required by paragraph (f)
of this AD may be removed from the AFM.

Parts Installation

(k) For all airplanes: As of the effective
date of this AD, no person may install any
part identified in paragraph (c)(1) or (c)(2) on
any airplane, unless the applicable software
modification has been installed in the
transponder in accordance with paragraph
(h) or (j) of this AD, as applicable.

No Reporting Requirement

(1) Although the service bulletins
referenced in this AD specify to submit
certain information to the manufacturer, this
AD does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(m)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.
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Material Incorporated by Reference

(n) You must use the service information
identified in Table 1 of this AD to perform

the actions that are required by this AD,
unless the AD specifies otherwise.

TABLE 1.—MATERIAL INCORPORATED BY REFERENCE

Service bulletin Revision level Date
Honeywell Alert Service Bulletin 7510700—23—A0047 ........cccooiiiiiiiiiiiieeseeee e s 001 i July 29, 2005.
Honeywell Alert Service Bulletin 7510700—-23-A0048 .... Original . .... | January 27, 2006.
Honeywell Alert Service Bulletin 7517400-23—A6015 .........cccooiiiiiiiiiicee s 001 i July 29, 2005.
Honeywell Alert Service Bulletin 7517400—23—AB016 .........cccooeerereerieneeieseeeseere st Original .....ccceveue August 30, 2005.
Honeywell Alert Service Bulletin 7517400-23—A0017 .......c.ccooiiiiiiiiiiiiccseeee s Original ............... January 23, 2006.

(Only the first and second pages of
Honeywell Alert Service Bulletin 7510700—
23—-A0047 and Honeywell Alert Service
Bulletin 7517400—23—A6015 contains the
revision level of the document.) The Director
of the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Go to https://
pubs.cas.honeywell.com/ or contact
Honeywell International, Inc., Commercial
Electronic Systems, 21111 North 19th
Avenue, Phoenix, Arizona 85027-2708, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on August
31, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate,Aircraft Certification Service.

[FR Doc. E6—-14940 Filed 9-11-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-24787; Directorate
Identifier 2006—NM-043-AD; Amendment
39-14760; AD 2006-19-03]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10 and DC-10-
10F Airplanes; Model DC-10-15
Airplanes; Model DC-10-30 and DC-
10-30F (KC—-10A and KDC-10)
Airplanes; Model DC-10-40 and DC-
10-40F Airplanes; Model MD-10-10F
and MD-10-30F Airplanes; and Model
MD-11 and MD-11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas transport category
airplanes. This AD requires fabrication
and installation of a wire harness guard
in the right wheel well of the main
landing gear (MLG), and related
investigative and corrective actions as
necessary. For certain airplanes, this AD
also requires replacement of the
electrical connectors of the auxiliary
hydraulic pumps with improved
electrical connectors and related
investigative and corrective actions.
This AD results from fuel system
reviews conducted by the manufacturer.
We are issuing this AD to prevent
damage to the wire support bracket and
wiring of the auxiliary hydraulic pump
and, for certain airplanes, water
intrusion through the electrical
connectors of the auxiliary hydraulic
pump. These conditions could lead to a
potential ignition source in the right
wheel well of the MLG around the fuel
tank, which, in combination with
flammable fuel vapors, could result in
fuel tank explosions and consequent
loss of the airplane.

DATES: This AD becomes effective
October 17, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 17, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Cabin
Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5353; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain McDonnell Douglas
Model DC-10-10 and DC-10-10F
airplanes; Model DC-10-15 airplanes;
Model DC-10-30 and DC-10-30F (KC—
10A and KDC-10) airplanes; Model DC—
10-40 and DC-10—40F airplanes; Model
MD-10-10F and MD-10-30F airplanes;
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and Model MD-11 and MD-11F
airplanes. That NPRM was published in
the Federal Register on May 17, 2006
(71 FR 28622). That NPRM proposed to
require fabrication and installation of a
wire harness guard in the right wheel
well of the main landing gear (MLG),
and related investigative and corrective
actions as necessary. For certain
airplanes, that NPRM also proposed to
require replacement of the electrical
connectors of the auxiliary hydraulic
pumps with improved electrical
connectors and related investigative and
corrective actions.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Support for the NPRM

Two private citizens support the
NPRM.

Request To Allow Replacement With
FAA-Approved Equivalent Parts

The Modification and Replacement
Parts Association (MARPA) requests
that we append the language in
paragraph (f)(2) of the NPRM to add the
following words, “or FAA-approved
equivalent part number.” MARPA
contends that the addition of those
words would remove any possible
conflict with 14 CFR 21.303 that may be
raised with respect to the unmodified
text in paragraph (f)(2) of the NPRM.

We infer that the commenter would
like the AD to permit installation of any
equivalent parts manufacturer approval
(PMA) parts so that it is not necessary
for an operator to request approval of an
alternative method of compliance
(AMOC) in order to install an
“equivalent” PMA part. Whether an
alternative part is “equivalent” in
adequately resolving the unsafe
condition can only be determined on a
case-by-case basis based on a complete
understanding of the unsafe condition.
The Transport Airplane Directorate’s
policy is that, in order for operators to
replace a part with one that is not

specified in the AD, they must request
an AMOC. This is necessary so that we
can make a specific determination that
an alternative part is or is not
susceptible to the same unsafe
condition.

In response to the commenter’s
statement regarding a ‘““possible conflict
with 14 CFR 21.303,” under which the
FAA issues PMAs, this statement
appears to reflect a misunderstanding of
the relationship between ADs and the
certification procedural regulations of
part 21 of the Federal Aviation
Regulations (14 CFR part 21). Those
regulations, including section 21.303 of
the Federal Aviation Regulations (14
CFR 21.303), are intended to ensure that
aeronautical products comply with the
applicable airworthiness standards. But
ADs are issued when, notwithstanding
those procedures, we become aware of
unsafe conditions in these products or
parts. Therefore, an AD takes
precedence over design approvals when
we identify an unsafe condition, and
mandating installation of a certain part
number in an AD is not at variance with
section 21.303.

The AD provides a means of
compliance for operators to ensure that
the identified unsafe condition is
addressed appropriately. For an unsafe
condition attributable to a part, the AD
normally identifies the replacement
parts necessary to obtain that
compliance. As stated in section 39.7 of
the Federal Aviation Regulations (14
CFR 39.7): “Anyone who operates a
product that does not meet the
requirements of an applicable
airworthiness directive is in violation of
this section.” Unless an operator obtains
approval for an AMOC, replacing a part
with one not specified by the AD would
make the operator subject to an
enforcement action and result in a civil
penalty. No change to the AD is
necessary in this regard.

Request for Agreement on Parts
Replacement

MARPA also points out that another
AD issued from a Directorate other than

ESTIMATED COSTS

the Transport Airplane Directorate does
contain the wording that he has
requested. The commenter contends
that, “when two parallel departments of
the same government agency maintain
policies and practices that conflict one
with the other, indeed even to opposite
ends, there needs to evolve a solution
that will remove the conflict.” MARPA
further contends that ““to harbor an
inherent conflict in how an issue is
treated is an invitation for the courts to
remove that conflict and is [sic] so doing
invalidates those orders based upon the
interpretation found to be defective.”
The commenter, therefore, requests that
the FAA agree, in a timely manner, on
how the matter is to be treated.

The FAA acknowledges that the
Directorates are not consistent in their
policies and practices on this issue. We
recognize the need for standardization
on this issue and currently are in the
process of reviewing it at the national
level.

The Transport Airplane Directorate
considers that to delay this particular
AD action would be inappropriate, since
we have determined that an unsafe
condition exists and that replacement of
certain parts must be accomplished to
ensure continued safety. Therefore, no
change has been made to the final rule
in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD as proposed.

Costs of Compliance

There are about 627 airplanes of the
affected design in the worldwide fleet.
This AD affects about 303 airplanes of
U.S. registry. The following table
provides the estimated costs, at an
average labor rate of $80 per hour, for
U.S. operators to comply with this AD.

Number of
: Cost per U.S.-
Models Action Work hours Parts airplane registered Fleet cost
airplanes
DC-10-10, DC-10-10F, DC-10-15, DC-10- | Fabrication and instal- 3 $889 $1,129 206 $232,574
30, DC-10-30F (KC-10A and KDC-10), lation.
DC-10-40, DC-10-40F, MD-10-10F, and
MD-10-30F airplanes.
Replacement .............. 2 290 450 206 92,700
MD-11 and MD—11F airplanes .............c......... Fabrication and instal- 3 866 1,106 97 107,282
lation.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-19-03 McDonnell Douglas:
Amendment 39-14760. Docket No.
FAA-2006-24787; Directorate Identifier
2006—-NM—-043—-AD.

Effective Date

(a) This AD becomes effective October 17,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the McDonnell
Douglas airplanes identified in paragraphs
(c)(1) and (c)(2) of this AD, certificated in any
category.

(1) Model DC-10-10 and DC-10-10F
airplanes; Model DC-10-15 airplanes; Model
DC-10-30 and DC-10-30F (KC-10A and
KDC-10) airplanes; Model DC-10-40 and
DC-10—40F airplanes; and Model MD-10—
10F and MD-10-30F airplanes; fuselage
numbers (F/Ns) 1 through 446 inclusive.

(2) Model MD—-11 and MD-11F airplanes;
F/Ns 0447, 0448, 0449, 0451 through 0464
inclusive, 0466 through 0489 inclusive, 0491
through 0517 inclusive, 0519 through 0552
inclusive, and 0554 through 0646 inclusive.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent damage to the
wire support bracket and wiring of the
auxiliary hydraulic pump and, for certain
airplanes, water intrusion through the
electrical connectors of the auxiliary
hydraulic pump. These conditions could lead
to a potential ignition source in the right
wheel well of the main landing gear (MLG)
around the fuel tank, which, in combination
with flammable fuel vapors, could result in
fuel tank explosions and consequent loss of
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation and Replacement for Certain
Airplanes

(f) For Model DC-10-10 and DC-10-10F
airplanes; Model DC-10-15 airplanes; Model
DC-10-30 and DC-10-30F (KC-10A and
KDC-10) airplanes; Model DC-10-40 and
DC-10—40F airplanes; and Model MD-10-
10F and MD-10-30F airplanes: Within 60
months after the effective date of this AD, do
the actions specified in paragraph (f)(1) and
(f)(2) of this AD.

(1) Fabricate a wire harness guard and
install it in the right wheel well of the MLG,
and do all related investigative and
applicable corrective actions, by
accomplishing all of the actions specified in
the Accomplishment Instructions of Boeing

Alert Service Bulletin DC10-29A146,
Revision 1, dated April 6, 2005; except as
provided by paragraph (h) of this AD. Do all
applicable corrective actions before further
flight. If any debris is found in the area
around the wiring of the auxiliary hydraulic
pump, before further flight, clean the area of
the debris.

(2) Replace any electrical connector having
part number (P/N) DC62E24—10SN or
FC6DE24-10S of the auxiliary hydraulic
pumps at the right wheel well of the MLG
with improved electrical connectors having
P/N DC62F24—10SN, and do the related
investigative action before further flight, by
accomplishing all of actions specified in the
Accomplishment Instructions of McDonnell
Douglas DC-10 Service Bulletin 29-135,
dated September 8, 1993. If the auxiliary
hydraulic system fails the test, before further
flight, repair the auxiliary hydraulic system
according to a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA. Chapter 29-20-00 of the
Boeing DC-10 Aircraft Maintenance Manual
is one approved method.

Installation for Other Certain Airplanes

(g) For Model MD-11 and MD-11F
airplanes: Within 60 months after the
effective date of this AD, fabricate and install
a wire harness guard in the right wheel well
of the MLG, and do all related investigative
and applicable corrective actions, by
accomplishing all of the actions specified in
the Accomplishment Instructions of Boeing
Alert Service Bulletin MD11-29A060, dated
April 30, 2001; except as provided by
paragraph (h) of this AD. Do all applicable
corrective actions before further flight. If any
debris is found in the area around the wiring
of the auxiliary hydraulic pump, before
further flight, clean the area of the debris.
Rivet P/N MS20470AD5-7, shown in the
parts and material table in paragraph 2.C.2 of
the service bulletin, is not a valid P/N; the
correct P/N that must be used is P/N
MS20470AD6-7.

Exception to Service Bulletins

(h) Where the Accomplishment
Instructions of Boeing Alert Service Bulletin
DC10-29A146, Revision 1, dated April 6,
2005; and Boeing Alert Service Bulletin
MD11-29A060, dated April 30, 2001, specify
doing a visual inspection of the wiring
installations of the auxiliary hydraulic pump
in the right main wheel well at station
Y=1381 for chafing, do a general visual
inspection.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”
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Credit for Original Issue of Service Bulletin

(i) For Model DC-10-10 and DC-10-10F
airplanes; Model DC-10-15 airplanes; Model
DC-10-30 and DC-10-30F (KC-10A and
KDC-10) airplanes; Model DC-10-40 and
DC—-10-40F airplanes; and Model MD-10—
10F and MD-10-30F airplanes: Actions done
before the effective date of this AD in
accordance with Boeing Alert Service
Bulletin DC10-29A146, dated April 30, 2001,

are acceptable for compliance with the
corresponding requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Los Angeles ACO,
FAA, has the authority to approve AMOCGCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to

which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(k) You must use the service information
identified in Table 1 of this AD to perform
the actions that are required by this AD,
unless the AD specifies otherwise.

TABLE 1—MATERIAL INCORPORATED BY REFERENCE

Service bulletin Revision level Date
Boeing Alert Service Bulletin DCT0-29AT46 ........ooiiiiiiiiieeiie ettt T e April 6, 2005.
Boeing Alert Service Bulletin MD11—29A060 .........ccooiiiriiiriiiienieete sttt sse e e Original ........... April 30, 2001.
McDonnell Douglas DC—10 Service Bulletin 29—135 .........c.coiiiiiiiniieeee e Original ........... September 8, 1993.

The Director of the Federal Register
approved the incorporation by reference of
these documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Gontact Boeing
Commercial Airplanes, Long Beach Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024), for
a copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 1, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-14939 Filed 9-11-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-25047; Directorate
Identifier 2006—-NM-028-AD; Amendment
39-14759; AD 2006-19-02]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4-600R, and F4-600R
Series Airplanes, and Model A300 C4-
605R Variant F Airplanes (Collectively
Called A300-600 Series Airplanes)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Airbus Model
A300-600 series airplanes. That AD
currently requires repetitive eddy
current inspections to detect cracks of
the outer skin of the fuselage at certain
frames, and repair or reinforcement of
the structure at the frames, if necessary.
That AD also requires eventual
reinforcement of the structure at certain
frames, which, when accomplished,
terminates the repetitive inspections.
This new AD requires, for airplanes that
were previously reinforced but not
repaired in accordance with the existing
AD, a one-time inspection for cracking
of the fuselage outer skin at frames 28A
and 30A above stringer 30, and repair if
necessary. This AD results from a report
that the previously required actions
were not sufficient to correct cracking
before the structural reinforcement was
installed. We are issuing this AD to
prevent such fatigue cracking, which
could result in reduced structural
integrity, and consequent rapid
decompression of the airplane.

DATES: This AD becomes effective
October 17, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 17, 2006.

On August 4, 1997 (62 FR 35072, June
30, 1997), the Director of the Federal
Register approved the incorporation by
reference of Airbus Service Bulletin
A300-53-6045, dated March 21, 1995,
as revised by Change Notice No. O.A.,
dated June 1, 1995; and Airbus Service
Bulletin A300-53—-6037, dated March
21, 1995.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,

SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1622; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 97-14-02, amendment
39-10059 (62 FR 35072, June 30, 1997).
The existing AD applies to certain
Airbus Model A300-600 series
airplanes. That NPRM was published in
the Federal Register on June 15, 2006
(71 FR 34563). That NPRM proposed to
continue to require repetitive eddy
current inspections to detect cracks of
the outer skin of the fuselage at certain
frames, and repair or reinforcement of
the structure at the frames, if necessary.
That NPRM also proposed to continue
to require eventual reinforcement of the
structure at certain frames, which, when
accomplished, terminates the repetitive
inspections. That NPRM also proposed
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to require, for airplanes that were
previously reinforced but not repaired
in accordance with the existing AD, a
one-time inspection for cracking of the
fuselage outer skin at frames 28A and
30A above stringer 30, and repair if
necessary.

Comments

We provided the public the
opportunity to participate in the

development of this AD. No comments
have been received on the NPRM or on
the determination of the cost to the
public.

Conclusion
We have carefully reviewed the
available data and determined that air

safety and the public interest require
adopting the AD as proposed.

ESTIMATED COSTS

Costs of Compliance

This AD will affect about 53 airplanes
of U.S. registry. The following table
provides the estimated costs for U.S.
operators to comply with this AD. The
average labor rate is $80 per work hour.

; Work .
Action hours Parts Cost per airplane Fleet cost
Inspection (required by AD 97—-14-02) ............... 1 None | $80, per inspection cycle ............ $4,240, per inspection cycle.
Reinforcement (required by AD 97-14-02) . 93 $7,200 | $14,640 $775,920.
Inspection (new required action) ...........ccccoee..... 1 NONE | $80 .ooeeeeveeereeee e $4,240.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-10059 (62
FR 35072, June 30, 1997) and by adding
the following new airworthiness
directive (AD):

2006-19-02 Airbus: Amendment 39-14759.

Docket No. FAA-2006—-25047;

Directorate Identifier 2006—-NM—-028—-AD.

Effective Date

(a) This AD becomes effective October 17,
2006.

Affected ADs

(b) This AD supersedes AD 97—14—-02.
Applicability

(c) This AD applies to Airbus Model A300
B4-601, B4-603, B4-620, B4-622, B4-605R,
B4-622R, F4-605R, F4-622R, and C4-605R
Variant F airplanes, certificated in any
category, except those on which Airbus
Modification 8683 has been done.

Unsafe Condition

(d) This AD results from a report that the
previously required actions were not
sufficient to correct cracking before the
structural reinforcement was installed. We
are issuing this AD to prevent fatigue
cracking of the outer skin of the fuselage at
certain frames, which could result in reduced
structural integrity, and consequent rapid
decompression of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of the Requirements of AD 97—
14-02

(f) Prior to the accumulation of 14,100 total
flight cycles, or within 12 months after
August 4, 1997 (the effective date of AD 97—
14-02), whichever occurs later, conduct an
eddy current inspection to detect cracking of
the fuselage outer skin at frames 28A and
30A above stringer 30, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A300-53-6045, dated March
21, 1995, as revised by Change Notice No.
0O.A., dated June 1, 1995; or Airbus Service
Bulletin A300-53—-6045, Revision 03, dated
October 28, 2004. After the effective date of
this AD, only Revision 03 may be used. After
the effective date of this AD, the initial eddy
current inspection and all applicable repairs
required by this paragraph must be done
before doing the reinforcement specified in
paragraph (g) of this AD.

(1) If no cracking is found, repeat the eddy
current inspection thereafter at intervals not
to exceed 4,500 flight cycles.

(2) If any cracking is found that is within
the limits specified in the service bulletin:
Prior to further flight do the actions in
paragraph (f)(2)(i) or (f)(2)(ii) of this AD. After
the effective date of this AD, only Airbus
Service Bulletin A300-53—-6045, Revision 03,
dated October 28, 2004, may be used for the
repair specified in paragraph (f)(2)(i) of this
AD; and the reinforcement option specified
in paragraph (f)(2)(ii) of this AD is not
allowed in accordance with this paragraph.
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(i) Repair in accordance with paragraph
2.D. of the Accomplishment Instructions of
Airbus Service Bulletin A300-53-6045,
dated March 21, 1995, as revised by Change
Notice No. O.A., dated June 1, 1995; or
paragraph 3.C. of the Accomplishment
Instructions of Airbus Service Bulletin A300—
53—6045, Revision 03, dated October 28,
2004. After the repair, repeat the eddy
current inspection thereafter at intervals not
to exceed 4,500 flight cycles.

(ii) Reinforce the structure at frames 28 and
29, and at frames 30 and 31, between
stringers 29 and 30, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-53-6037, dated March
21, 1995; or Airbus Service Bulletin A300—
53—6037, Revision 02, dated October 28,
2004. Such reinforcement constitutes
terminating action for the repetitive
inspections required by this AD.

(3) If any cracking is found that is outside
the limits specified in the service bulletin:
Prior to further flight, reinforce the structure
at frames 28 and 29, and at frames 30 and
31, between stringers 29 and 30, in

accordance with the Accomplishment
Instructions of Airbus Service Bulletin A300—
53-6037, dated March 21, 1995; or Airbus
Service Bulletin A300-53-6037, Revision 02,
dated October 28, 2004. After the effective
date of this AD, only Revision 02 may be
used. Such reinforcement constitutes
terminating action for the repetitive
inspections required by this AD.

(g) Within 5 years after August 4, 1997:
Reinforce the structure at frames 28 and 29,
and at frames 30 and 31, between stringers
29 and 30, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-53—6037, dated March
21, 1995; or Airbus Service Bulletin A300—
53—6037, Revision 02, dated October 28,
2004. After the effective date of this AD, only
Revision 02 may be used. Such reinforcement
constitutes terminating action for the
repetitive inspections required by this AD.
After the effective date of this AD, the initial
eddy current inspection and all applicable
repairs required by paragraph (f) of this AD
must be done before doing the reinforcement.

New Requirements of This AD

Inspection and Corrective Action

(h) For airplanes that meet the conditions
of both paragraphs (h)(1) and (h)(2) of this
AD: Within 2,400 flight cycles or 18 months
after the effective date of this AD, whichever
occurs first, conduct an eddy current
inspection to detect cracking of the fuselage
outer skin at frames 28A and 30A above
stringer 30, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-53—-6045, Revision 03,
dated October 28, 2004. If no cracking is
found: No further action is required by this
paragraph. If any cracking is found: Before
further flight, repair the cracking using a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the Direction
Générale de I’Aviation Civile (DGAC) (or its
delegated agent).

(1) Airplanes that were reinforced before
the effective date of this AD in accordance
with any service bulletin specified in Table
1 of this AD.

TABLE 1.—REINFORCEMENT SERVICE BULLETINS

: . : Revision
Airbus service bulletin level Date
ABO0—53—6087 ...eeeeeireeeeeieeeeitee e ettt e e e e e e e —eeaa——e e e ——e e et —eaea——eeaaa——eea——teeatateeateeaaaneteeaneeeeaaaeeeanteeeaanteeeannen Original ...... March 21, 1995.
T s February 3, 1999.
(02— October 28, 2004.

(2) Airplanes that were not inspected and
repaired in accordance with any service
bulletin specified in Table 2 of this AD.

TABLE 2.—INSPECTION AND REPAIR SERVICE BULLETINS

Airbus service bulletin

Revision

level Date

A300-53-6045

March 21, 1995.
August 25, 1997.
May 2, 1999.
October 28, 2004.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to

which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(j) French airworthiness directive F—2005—
002, dated January 5, 2005, also addresses the
subject of this AD.

Material Incorporated by Reference

(k) You must use the service information
identified in Table 3 of this AD to perform
the actions that are required by this AD,
unless the AD specifies otherwise.

TABLE 3.—MATERIAL INCORPORATED BY REFERENCE

. . : Revision
Airbus service bulletin level Date
AB00-53-8037 ...oeeeeiirieitieeiteeeee e ete e et e et e e e e eee e teeaaee e bee e —eatteea—eaabaaabeeaaaeate ettt ebeeaaeteneeereeaseeereeaaeeareeanns Original ...... March 21, 1995.
A300-53-6037 ..... 02 ......... October 28, 2004.
AB00-53-8045 ....oceeiciiecieeeee ettt ettt e e et e e re e b e e aeeereeaneas 03 ........ October 28, 2004.
A300-53-6045, as revised by Change Notice No. O.A., dated June 1, 1995 ... Original ...... March 21, 1995.
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(1) The Director of the Federal Register
approved the incorporation by reference of
Airbus Service Bulletin A300-53-6037,
Revision 02, dated October 28, 2004; and
Airbus Service Bulletin A300-53-6045,
Revision 03, dated October 28, 2004; in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) On August 4, 1997 (62 FR 35072, June
30, 1997), the Director of the Federal Register
approved the incorporation by reference of
Airbus Service Bulletin A300-53—-6045,
dated March 21, 1995, as revised by Change
Notice No. O.A., dated June 1, 1995; and
Airbus Service Bulletin A300-53-6037,
dated March 21, 1995.

(3) Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room P1L—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 1, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-14942 Filed 9-11-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-25746; Directorate
Identifier 2006—-NM-151-AD; Amendment
39-14750; AD 2006-18-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-200, —300, —400, and -500
Series Airplanes Equipped With an
Auxiliary Fuel System Installed in
Accordance With Supplemental Type
Certificate (STC) SA83NE, SA1078NE,
SA725NE, ST0O0040NY, or ST01337NY

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new

airworthiness directive (AD) for certain
Boeing Model 737-200, —300, —400, and
—500 series airplanes equipped with an

auxiliary fuel system installed in
accordance with STC SA83NE,
SA1078NE, SA725NE, ST00040NY, or
ST01337NY. This AD requires a one-
time deactivation of the auxiliary fuel
system, repetitive venting of the
auxiliary fuel tanks, and revising the
Limitations section of the airplane flight
manual to limit the maximum cargo
weight. This AD results from a re-
evaluation of the floor structure and
cargo barriers conducted by the STC
holder. We are issuing this AD to
prevent structural overload of the
auxiliary fuel tank support structure,
which could cause the floor beams to
fail and resultant damage to the primary
flight controls and the auxiliary power
unit fuel lines that pass through the
floor beams, and consequent loss of
control of the airplane. We are also
issuing this AD to prevent structural
overload of the cargo barriers, which
could cause the barriers to fail, allowing
the cargo to shift, resulting in possible
damage to the auxiliary fuel tanks,
residual fuel leakage, and consequent
increased risk of a fire.

DATES: This AD becomes effective
September 27, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of September 27, 2006.

We must receive comments on this
AD by November 13, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact PATS Aircraft, LLC, Product
Support, 21652 Nanticoke Avenue,
Georgetown, Delaware 19947, for
service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, Airframe
and Propulsion Branch, ANE-171, FAA,

New York Aircraft Certification Office,
1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone
(516) 228-7323; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

PATS Aircraft (holder of
Supplemental Type Certificates (STC)
SA83NE, SA1078NE, SA725NE,
ST00040NY, and ST01337NY) notified
us that it has determined that Boeing
Model 737-200, —300, —400, and —500
series airplanes equipped with an
auxiliary fuel tank system installed by
STC SA83NE, SA1078NE, SA725NE,
ST00040NY, or ST01337NY, have
insufficient structural strength in the
auxiliary fuel tank support structure.
The STC holder has also determined
that the cargo barriers have insufficient
structural strength if subjected to
emergency landing loads with the cargo
load weights listed in the existing
airplane flight manual (AFM)
supplements. These determinations
were based on a new structural analysis
resulting from a re-evaluation of the
floor structure and cargo barriers
conducted by the STC holder. Structural
overload of the auxiliary fuel tank
support structure could cause the floor
beams to fail, resulting in damage to the
primary flight controls and the auxiliary
power unit (APU) fuel lines that pass
through the floor beams, and
consequent loss of control of the
airplane. Structural overload of the
cargo barriers could cause the barriers to
fail, allowing the cargo to shift, resulting
in possible damage to the auxiliary fuel
tanks, residual fuel leakage, and
consequent increased risk of a fire.

Relevant Service Information

We have reviewed the PATS Aircraft
service bulletins listed in the table
below. These service bulletins describe
procedures for deactivating the auxiliary
fuel system, which, for certain
airplanes, includes installing new cargo
loading weight limit and “INOP”’
placards, depending on the airplane
configuration. The service bulletins also
describe procedures for venting any
residual air pressure from the auxiliary
fuel tanks following each flight. For
certain airplanes, paragraph I.D.
(“Description”) of the service bulletins
describes limiting the maximum cargo
weight (as specified on the new cargo
weight placards) in the forward and aft
cargo compartments, as applicable,
depending on the STC configuration of
the airplane.
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TABLE—APPLICABLE SERVICE BULLETINS

For model— Having serial number(s) (S/N)— STC— Use PATS aircraft service bulletin—

737-200 series airplanes ............cccocceeeen. 22431 and 22628 ..........cccoecieiieeeee SA83NE ...... SA83NE-28-SB-002_IR, dated June 7,
2006.

737-200 series airplanes ..........cccceeveeeennee 22600 i SA1078NE .. | SA1078NE—28-SB-005_A, Revision A,
dated June 21, 2006.

737-200, —300, —400, and —500 series | 23800, 22620, 23124, 23468, 26333, | SA725NE .... | SA725NE-28-SB-007_B, Revision B,

airplanes. 26307, 27456, 27426, and 27906. dated July 27, 2006.

737-500 series airplanes ............cccoceeeueee. 24970 ..o STO0040NY | STO0040NY—28—-SB—003_IR, dated June
7, 2006.

737-500 series airplanes ............cccoceeeueee. 28866 .....oocieiiiiie e STO01337NY | ST01337NY—-28-SB—-002_IR, dated June
7, 2006.

We have also reviewed the PATS
Aircraft AFM supplements to the
Limitations section of the applicable

Boeing AFMs, which are listed in the
following table. These AFM

supplements provide revised maximum
cargo weight limits.

TABLE—AFM SUPPLEMENTS FOR REVISED MAXIMUM CARGO WEIGHT LIMITS

: STC Use PATS aircraft AFM Supple-

For model— Having S/N(s)— STC— configuration(s)— ment—

737-200 series airplanes ............ 23124 . SA725NE ... | 2 i 148, dated May 31, 2006.

737-200 series airplanes ............ 22620 and 23468 ...........ccceeueeee. SA725NE .... | 3and 8 ......cccceeceenen. 149, Revision A, dated August
11, 2006.

737-200 series airplanes 22600 .o, SA1078NE .. | 3 Tank forward .......... 152, dated May 31, 2006.

737-200 series airplanes .... 22431 and 22628 SA83NE ...... 2 155, dated May 31, 2006.

737-300 series airplanes ............ 27456, 26307, and 26333 .......... SA725NE ... | 1and 6 ......ccceeenee. 147, dated May 31, 2006.

737-300 series airplanes ............ 23800 ...iiiiiiieeeeee e SA725NE ... | 7 e 151, dated May 31, 2006.

737-400 and -500 series air- | 27906 and 27426 ............cc.......... SA725NE ... |4and5 ... 150, dated May 31, 2006.

planes.

737-500 series airplanes ............ 28866 ........cceeiiiiiee e STO1337NY | Aft 3-tank ........cceeeee. 153, Revision A, dated August 3,
2006.

737-500 series airplanes ............ 24970 i, STOO0040NY | 7 oo, 154, dated May 31, 2006.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. For this reason, we are issuing
this AD to prevent structural overload of
the auxiliary fuel tank support structure,
which could cause the floor beams to
fail and resultant damage to the primary
flight controls and the APU fuel lines
that pass through the floor beams, and
consequent loss of control of the
airplane. We are also issuing this AD to
prevent structural overload of the cargo
barriers, which could cause the barriers
to fail, allowing the cargo to shift,
resulting in possible damage to the
auxiliary fuel tanks, residual fuel
leakage, and consequent increased risk
of a fire. This AD requires
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Difference Between the AD and the
Service Bulletins.”

Difference Between the AD and the
Service Bulletins

The PATS Aircraft service bulletins
do not specify a compliance time for

deactivating the auxiliary fuel system or
implementing the new cargo weight
limits. In developing an appropriate
compliance time for those actions in
this AD, we considered the degree of
urgency associated with the subject
unsafe condition, the average utilization
of the affected fleet, and the time
necessary to perform the deactivation (3
work hours) and AFM revision. In light
of all of these factors, we find that a 30-
day compliance time represents an
appropriate interval of time for affected
airplanes to continue to operate without
compromising safety.

Interim Action

We consider this AD interim action. If
final action is later identified, we may
consider further rulemaking then.

FAA’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists to make this AD
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed in the
ADDRESSES section. Include “Docket No.
FAA-2006-25746; Directorate Identifier
2006-NM-151-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
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Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

TABLE 1.—APPLICABILITY

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-18-11 Boeing: Amendment 39-14750.
Docket No. FAA-2006—25746;
Directorate Identifier 2006-NM-151-AD.

Effective Date

(a) This AD becomes effective September
27, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
200, —300, —400, and —500 series airplanes,
certificated in any category; equipped with
an auxiliary fuel system installed in
accordance with Supplemental Type
Certificate (STC) SA83NE, SA1078NE,
SA725NE, ST00040NY, or ST01337NY;
having serial numbers (S/N) listed in Table
1 of this AD.

For model—

Having S/N(s)—

As identified in PATS aircraft service bul-
letin—

737-200 series airplanes
737-200 series airplanes

737-200, —300, —400, and —500 seriesairplanes

737-500 series airplanes

737-500 series airplanes

22431 and 22628
22600

23800, 22620, 23124, 23468, 26333, 26307,
27456, 27426, and 27906.
24970

SA83NE-28-SB-002—-IR, dated June 7, 2006.

SA1078NE—28-SB-005-A, Revision A, dated
June 21, 2006.

SA725NE-28-SB-007-B, Revision B, dated
July 27, 2006.

ST00040NY-28-SB—003-IR, dated June 7,
2006.

ST01337NY—-28-SB-002-IR, dated June 7,
2006.

Unsafe Condition

(d) This AD results from a re-evaluation of
the floor structure and cargo barriers
conducted by the STC holder. We are issuing
this AD to prevent structural overload of the
auxiliary fuel tank support structure, which
could cause the floor beams to fail and
resultant damage to the primary flight
controls and the auxiliary power unit fuel
lines that pass through the floor beams, and
consequent loss of control of the airplane. We
are also issuing this AD to prevent structural
overload of the cargo barriers, which could
cause the barriers to fail, allowing the cargo
to shift, resulting in possible damage to the

auxiliary fuel tanks, residual fuel leakage,
and consequent increased risk of a fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin References

(f) The term ‘‘service bulletin,” as used in
this AD, means the Part IV “Accomplishment
Instructions,” and Part V ‘“Maintenance
Requirements,” of the applicable PATS
Aircraft service bulletin identified in Table 1
of this AD.

Deactivate the Auxiliary Fuel System/Revise
the Maximum Cargo Weight Limits

(g) Within 30 days after the effective date
of this AD: Do the actions in paragraphs (g)(1)
and (g)(2) of this AD.

(1) Deactivate the auxiliary fuel system by
doing all of the actions specified in Part IV
of the applicable service bulletin.

(2) Revise the Limitations section of the
applicable Boeing airplane flight manual
(AFM) to include revised maximum cargo
weight limits specified in the applicable
PATS Aircraft AFM supplement identified in
Table 2 of this AD. Operate the airplane
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according to the limitations in the applicable
AFM supplement.

TABLE 2.—AFM SUPPLEMENTS FOR REVISED MAXIMUM CARGO WEIGHT LIMITS

For model— Having S/N(s)— STC— S;I'n(zsc):gfigura- %se?]tP_ATS aireraft AFM supple-

737-200 series airplanes .. 23124 ... SA725NE ... 148, dated May 31, 2006.

737-200 series airplanes 22620 and 23468 SA725NE ... 149, Revision A, dated August
11, 2006.

737-200 series airplanes 22600 ...ooiiiiiee e SA1078NE .. 152, dated May 31, 2006.

737-200 series airplanes .. 22431 and 22628 .................. SA83NE ...... 155, dated May 31, 2006.

737-300 series airplanes .. 27456, 26307, and 26333 .... SA725NE ... 147, dated May 31, 2006.

737-300 series airplanes 23800 ...oeiiiiieeeeee e SA725NE ... 151, dated May 31, 2006.

737-400 and -500 series air- | 27906 and 27426 ............ccccueeenn. SA725NE ... 150, dated May 31, 2006.

planes.

737-500 series airplanes ............ 28866 ........cceiiiiiie e STO1337NY 153, Revision A, dated August 3,
2006.

737-500 series airplanes ............ 24970 i STOO0040NY | 7 e 154, dated May 31, 2006.

Repetitive Venting of the Built-Up Pressure
in the Auxiliary Fuel Tanks

(h) After deactivating the auxiliary fuel
system as specified in paragraph (g) of this
AD: Following each flight, vent the auxiliary
fuel tanks by doing all of the actions
specified in paragraph A. of Part V of the
applicable service bulletin.

Special Flight Permits

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to

a location where the airplane can be
modified, provided the airplane is operated
with the auxiliary fuel tanks empty of
useable fuel.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to

which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(k) You must use the PATS Aircraft service
bulletins specified in Table 3 of this AD and
the PATS Aircraft airplane flight manual
supplements specified in Table 4 of this AD,
as applicable, to perform the actions that are
required by this AD, unless the AD specifies
otherwise.

TABLE 3.—SERVICE BULLETINS INCORPORATED BY REFERENCE

PATS aircraft service bulletin—

SA1078NE-28-SB-005-A
SA725NE-28-SB-007-B
SA83NE-28-SB-002-IR
ST00040NY-28-SB-003-IR
ST01337NY-28-SB-002—-1R

Revision level— Dated—
....................... June 21, 2006.
B ... July 27, 2006.
Original ... June 7, 2006.
Original June 7, 2006.
Original ............. June 7, 2006.

TABLE 4.—AIRPLANE FLIGHT SUPPLEMENTS INCORPORATED BY REFERENCE

PATS aircraft airplane flight manual supple- - - - o
ment—. Revision level Dated To the
Original May 31, 2006 ............. Boeing 737-300 Airplane Flight Manual.
Original ... May 31, 2006 ....... Boeing 737-200 Airplane Flight Manual.
A August 11, 2006 ... Boeing 737-200 Airplane Flight Manual.
Original ... May 31, 2006 ....... Boeing 737-400/500 Airplane Flight Manual.
Original ... May 31, 2006 .... Boeing 737-300 Airplane Flight Manual.
Original ... May 31, 2006 .... Boeing 737-200 Airplane Flight Manual.
A August 3, 2006 .. Boeing 737-500 Airplane Flight Manual.
Original ... May 31, 2006 .... Boeing 737-500 Airplane Flight Manual.
Original May 31, 2006 ............. Boeing 737-200 Airplane Flight Manual.

The Director of the Federal Register
approved the incorporation by reference of
these documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact PATS
Aircraft, LLC, Product Support, 21652
Nanticoke Avenue, Georgetown, Delaware
19947, for a copy of this service information.
You may review copies at the Docket
Management Facility, U.S. Department of
Transportation, 400 Seventh Street, SW.,
Room PL—-401, Nassif Building, Washington,

DC; on the Internet at http://dms.dot.gov; or
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on August
23, 2006.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. E6-14618 Filed 9—11-06; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30511 Amdt. No. 3182]

Standard Instrument Approach
Procedures, Weather Takeoff
Minimums; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and/or Weather Takeoff
Minimums for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective September
12, 2006. The compliance date for each
SIAP and/or Weather Takeoff
Minimums is specified in the
amendatory provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
12, 2006.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration(NARA). For information
on the availability of this material at
NARA, call 202-741-6030, or go to:
http://www.archives.gov/
federal_register/
code_of _federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP and
Weather Takeoff Minimums copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs
and Weather Takeoff Minimums mailed
once every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to Title 14 of the Code of
Federal Regulations, Part 97 (14 CFR
part 97), establishes, amends, suspends,
or revokes SIAPs and/or Weather
Takeoff Minimums. The complete
regulatory description of each SIAP
and/or Weather Takeoff Minimums is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are identified as FAA Forms
8260-3, 82604, 8260-5 and 8260-15A.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAPs and/or
Weather Takeoff Minimums, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs and/or Weather Takeoff
Minimums but refer to their depiction
on charts printed by publishers of
aeronautical materials. Thus, the
advantages of incorporation by reference
are realized and publication of the
complete description of each SIAP and/
or Weather Takeoff Minimums
contained in FAA form documents is
unnecessary. The provisions of this
amendment state the affected CFR
sections, with the types and effective
dates of the SIAPs and/or Weather
Takeoff Minimums. This amendment
also identifies the airport, its location,
the procedure identification and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and/or Weather Takeoff
Minimums as contained in the
transmittal. Some SIAP and/or Weather
Takeoff Minimums amendments may
have been previously issued by the FAA
in a Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP, and/or
Weather Takeoff Minimums
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and/or Weather
Takeoff Minimums, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs and/or Weather
Takeoff Minimums contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs
and/or Weather Takeoff Minimums, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and/or Weather Takeoff
Minimums and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs and/or
Weather Takeoff Minimums are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs and/or Weather Takeoff
Minimums effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on August 25,
2006.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, under Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and Weather Takeoff
Minimums effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 28 September 2006

Cordova, AK, Merle K. (Mudhole) Smith,
NDB/DME-A, Amdt 1A, CANCELLED

Kenai, AK, Kenai Muni, DF RWY 19R, Orig,
CANCELLED

Kotzebue, AK, Ralph Wien Memorial, DF
RWY 08, Orig, CANCELLED

Kotzebue, AK, Ralph Wien Memorial, DF
RWY 26, Orig, CANCELLED

Port Heiden, AK, Port Heiden, DF RWY 13,
Orig, CANCELLED

Sitka, AK, Sitka Rocky Gutierrez, NDB—A,
Amdt 1, CANCELLED

Camden, AR, Harrell Field, NDB RWY 18,
Amdt 11, CANCELLED

Forrest City, AR, Forrest City Muni, NDB
RWY 36, Amdt 4B, CANCELLED

Harrison, AR, Boone County, NDB-B, Amdt
3A, CANCELLED

Mountain Home, AR, Ozark Regional, VOR/
DME RNAV RWY 5, Amdt 1C,
CANCELLED

Newport, AR, Newport Muni, NDB RWY 36,
Amdt 7A, CANCELLED

West Memphis, AR, West Memphis Muni,
NDB-B, Amdt 3A, CANCELLED

Phoenix, AZ, Phoenix Sky Harbor Intl, VOR/
DME-A, Orig, CANCELLED

Phoenix, AZ, Phoenix Sky Harbor Intl, VOR/
DME RWY 25R, Amdt 1B, CANCELLED

Phoenix, AZ, Phoenix Sky Harbor Intl, LOC
BC RWY 25R, Amdt 9B, CANCELLED

Prescott, AZ, Ernest A. Love Field, VOR/DME
RNAV RWY 21L, Amdt 3A, CANCELLED

Tucson, AZ, Ryan Field, NDB OR GPS-D,
Amdt 1A, CANCELLED

Tucson, AZ, Tucson Intl, VOR OR TACAN
RWY 11L, Amdt 1

Apple Valley, CA, Apple Valley, RNAV
(GPS) Y RWY 18, Amdt 1

Apple Valley, CA, Apple Valley, RNAV
(GPS) Z RWY 18, Orig

Concord, CA, Buchanan Field, NDB RWY
19R, Amdt 1, CANCELLED

Lincoln, CA, Lincoln Regional, VOR RWY 15,
Amdt 4, CANCELLED

Marysville, CA, Yuba County, VOR RWY 14,
Amdt 9D, CANCELLED

Merced, CA, Merced Muni-MacReady Field,
VOR RWY 12, Amdt 7B, CANCELLED

Merced, CA, Merced Muni-MacReady Field,
VOR RWY 30, Amdt 18B, CANCELLED

Modesto, CA, Modesto City-Co-Harry Sham
Fld, VOR RWY 28R, Amdt 11,
CANCELLED

Oakland, CA, Metropolitan Oakland Intl,
VOR/DME RWY 29, Amdt 1, CANCELLED

Ontario, CA, Ontario Intl, VOR/DME RWY
8L, Amdt 1, CANCELLED

Ontario, CA, Ontario Intl, VOR OR TACAN
RWY 26R, Amdt 10A, CANCELLED

San Jose, CA, Norman Y. Mineta San Jose
Intl, NDB/DME RWY 30L, Amdt 6,
CANCELLED

Santa Ana, CA, John Wayne-Orange County,
RNAV (GPS) RWY 19R, Amdt 1

Fort Pierce, FL, St. Lucie County Intl, NDB
RWY 9, Orig-A, CANCELLED

Perry, FL, Perry-Foley, NDB RWY 36, Amdt
4, CANCELLED

Tampa, FL, Tampa Intl, NDB OR GPS RWY
36L, Amdt 13B, CANCELLED

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS OR LOC RWY 28; ILS RWY 28 (CAT
1I), Orig—-A

Rome, GA, Richard B. Russell, NDB OR GPS—
A, Amdt 6A, CANCELLED

Agana, GU, Guam International, RNAV (GPS)
Y RWY 6L, Amdt 1

Agana, GU, Guam International, RNAV (RNP)
Z RWY 6L, Orig

Agana, GU, Guam International, RNAV (GPS)
Z RWY 6L, Orig—C, CANCELLED

Agana, GU, Guam International, RNAV (RNP)
Z RWY 6R, Orig

Agana, GU, Guam International, RNAV (GPS)
Y RWY 24L, Amdt 1

Agana, GU, Guam International, RNAV (GPS)
Y RWY 24R, Amdt 1

Agana, GU, Guam International, RNAV (RNP)
Z RWY 24L, Orig

Lewiston, ID, Lewiston-Nez Perce County,
VOR RWY 8, Amdt 6

Alton/St. Louis, IL, St Louis Regional, NDB
RWY 29, Amdt 11, CANCELLED

Belleville, IL, Scott AFB/MIDAMERICA, NDB
RWY 32L, Orig, CANCELLED

Chicago/Aurora, IL, Aurora Muni, VOR/DME
RNAV RWY 27, Amdt 1, CANCELLED

Chicago/Waukegan, IL, Waukegan Regional,
NDB RWY 23, Amdt 3, CANCELLED

Chicago/Waukegan, IL, Waukegan Regional,
VOR/DME RNAV RWY 5, Amdt 3,
CANCELLED

Joliet, IL, Joliet Regional, VOR/DME RNAV
RWY 12, Amdt 12A, CANCELLED

Kankakee, IL, Greater Kankakee, VOR/DME
RNAV RWY 22, Amdt 3A, CANCELLED

Macomb, IL, Macomb Muni, NDB RWY 27,
Amdt 3, CANCELLED

Moline, IL, Quad City, VOR/DME RNAV
RWY 31, Amdt 10, CANCELLED

Peoria, IL, Greater Peoria Regional, VOR/
DME RNAV RWY 4, Amdt 6A,
CANCELLED

Peoria, IL, Greater Peoria Regional, VOR/
DME RNAV RWY 22, Amdt 8,
CANCELLED

Springfield, IL, Abraham Lincoln Capital,
NDB RWY 4, Amdt 19, CANCELLED

Springfield, IL, Abraham Lincoln Capital,
NDB RWY 22, Amdt 1, CANCELLED

Auburn, IN, De Kalb County, RNAV (GPS)
RWY 9, Orig

Auburn, IN, De Kalb County, RNAV (GPS)
RWY 27, Orig

Auburn, IN, De Kalb Gounty, GPS RWY 9,
Orig, CANCELLED

Auburn, IN, De Kalb County, GPS RWY 27,
Orig—A, CANCELLED

Auburn, IN, De Kalb County, Takeoff
Minimums and Textual DPs, Amdt 1

Columbus, IN, Columbus Muni, NDB RWY
23, Amdt 11, CANCELLED

Elkhart, IN, Elkhart Muni, VOR/DME RNAV
OR GPS RWY 18, Amdt 3, CANCELLED

Lafayette, IN, Purdue University, VOR/DME
RNAV RWY 28, Amdt 6, CANCELLED

Muncie, IN, Delaware County-Johnson Field,
NDB RWY 32, Amdt 12A, CANCELLED

South Bend, IN, South Bend Regional, NDB
RWY 27L, Amdt 29, CANCELLED

Valparaiso, IN, Porter County Muni, VOR/
DME RNAV RWY 9, Amdt 4, CANCELLED

Augusta, KS, Augusta Muni, VOR/DME
RNAV RWY 36, Orig—A, CANCELLED

Emporia, KS, Emporia Muni, VOR/DME
RNAV RWY 19, Amdt 8, CANCELLED

Baton Rouge, LA, Baton Rouge Metropolitan,
Ryan Field, LOC BC RWY 4L, Amdt 6D,
CANCELLED

Hammond, LA, Hammond Northshore
Regional, NDB OR GPS RWY 18, Amdt 2B,
CANCELLED

Houma, LA, Houma-Terrebonne, NDB RWY
18, Amdt 4B, CANCELLED

College Park, MD, College Park, VOR/DME
RNAV RWY 15, Amdt 3A, CANCELLED

Cumberland, MD, Greater Cumberland
Regional, NDB—-A, Amdt 8B, CANCELLED

Ann Arbor, MI, Ann Arbor Muni, VOR/DME
RNAV RWY 24, Amdt 6A, CANCELLED

Bellaire, MI, Antrim County, NDB RWY 2,
Amdt 2B, CANCELLED

Boyne Falls, MI, Boyne Mountain, VOR/DME
RNAV OR GPS-B, Amdt 3, CANCELLED

Cadillac, MI, Wexford County, VOR/DME
RNAV RWY 7, Amdt 8, CANCELLED

Cadillac, MI, Wexford County, VOR/DME
RNAV RWY 25, Amdt 7, CANCELLED

Detroit, MI, Willow Run, NDB RWY 5R,
Amdt 12, CANCELLED

Grand Haven, MI, Grand Haven Meml
Airpark, VOR/DME RNAV RWY 27, Amdt
6, CANCELLED

Holland, MI, Tulip City, VOR/DME RNAV
RWY 8, Amdt 2B, CANCELLED

Holland, MI, Tulip City, VOR/DME RNAV
RWY 26, Amdt 5B, CANCELLED

Marquette, MI, Sawyer Intl, VOR/DME RWY
1, Orig, CANCELLED

Canby, MN, Myers Field, RNAV (GPS) RWY
12, Orig, CANCELLED

Grand Rapids, MN, Grand Rapids/Itasca Co-
Gordon Newstrom, NDB RWY 34, Amdt 7,
CANCELLED

Minneapolis, MN, Minneapolis-St Paul Intl/
Wold Chamberlain, ILS PRM RWY 12L,
Amdt 4B, CANCELLED (Simultaneous
Close Parallel)

Minneapolis, MN, Minneapolis-St Paul Intl/
Wold Chamberlain, ILS PRM RWY 30R,
Amdt 6C, CANCELLED (Simultaneous
Close Parallel)
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Minneapolis, MN, Minneapolis-St Paul Intl/
Wold Chamberlain, ILS PRM RWY 30L,
Amdt 5C, CANCELLED (Simultaneous
Close Parallel)

Minneapolis, MN, Minneapolis-St Paul Intl/
Wold Chamberlain, ILS PRM RWY 12R,
Amdt 3B, CANCELLED (Simultaneous
Close Parallel)

Redwood Falls, MN, Redwood Falls Muni,
VOR/DME RNAV RWY 30, Amdt 1A,
CANCELLED

Warroad, MN, Warroad Intl-Swede Carlson
Field, VOR/DME RNAV RWY 31, Amdt 4,
CANCELLED

Kansas City, MO, Charles B Wheeler
Downtown, ILS OR LOC RWY 19, Amdt 21

Lebanon, MO, Floyd W Jones Lebanon, NDB
RWY 36, Amdt 6A, CANCELLED

Monett, MO, Monett Muni, VOR/DME RNAV
RWY 18 Amdt 1, CANCELLED

Clarksdale, MS, Fletcher Field, NDB-A,
Amdt 2, CANCELLED

Kosciusko, MS, Kosciusko-Attala County,
NDB RWY 14, Amdt 6, CANCELLED

Kosciusko, MS, Kosciusko-Attala County,
NDB RWY 32, Amdt 5, CANCELLED

Missoula, MT, Missoula International, VOR-
C, Amdt 2, CANCELLED

Oak Island, NC, Brunswick County, NDB-A,
Orig, CANCELLED

Plymouth, NC, Plymouth Muni, NDB RWY 3,
Amdt 3, CANCELLED

Wilson, NC, Wilson Industrial Air Center,
NDB RWY 3, Amdt 6A, CANCELLED

Wilson, NC, Wilson Industrial Air Center,
NDB RWY 21, Amdt 1C, CANCELLED

Beatrice, NE, Beatrice Municipal, NDB-A,
Amdt 3B, CANCELLED

Omaha, NE, Millard, VOR/DME RNAV RWY
12, Amdt 6A, CANCELLED

Atlantic City, NJ, Atlantic City International,
ILS OR LOC RWY 13, Amdt 7

Buffalo, NY, Buffalo Niagara Intl, ILS OR
LOC RWY 5, Amdt 14

Buffalo, NY, Buffalo Niagara Intl, ILS OR
LOC RWY 23, Amdt 29

Buffalo, NY, Buffalo Niagara Intl, NDB RWY
5, Amdt 11

Buffalo, NY, Buffalo Niagara Intl, RNAV
(GPS) RWY 5, Amdt 1

Buffalo, NY, Buffalo Niagara Intl, RNAV
(GPS) RWY 23, Amdt 1

Buffalo, NY, Buffalo Niagara Intl, Takeoff
Minimums and Textual DP, Amdt 4

Wellsville, NY, Wellsville Muni Arpt,
Tarantine Fld, NDB OR GPS RWY 28,
Amdt 6B, CANCELLED

Circleville, OH, Pickaway County Memorial,
NDB RWY 19, Orig-A, CANCELLED

Cleveland, OH, Cleveland-Hopkins Intl, NDB
RWY 6R, Amdt 6, CANCELLED

Cleveland, OH, Cleveland-Hopkins Intl,
VOR/DME RNAV OR GPS RWY 10, Amdt
12A, CANCELLED

Dayton, OH, Dayton-Wright Brothers, RNAV
(GPS) RWY 2, Orig

Dayton, OH, Dayton-Wright Brothers, RNAV
(GPS) RWY 20, Orig

Dayton, OH, Dayton-Wright Brothers, NDB—
A, Amdt 2

Dayton, OH, Dayton-Wright Brothers, LOC/
DME RWY 20, Orig

Dayton, OH, Dayton-Wright Brothers, LOC
RWY 20, Amdt 5, CANCELLED

Dayton, OH, Dayton-Wright Brothers, Takeoff
Minimums and Textual DPs, Amdt 3

Findlay, OH, Findlay, NDB RWY 36, Amdt
11, CANCELLED

Newark, OH, Newark-Heath, VOR/DME
RNAV RWY 27, Amdt 6A, CANCELLED

Toledo, OH, Toledo Express, VOR/DME
RNAV RWY 16, Amdt 5B, CANCELLED

Altus, OK, Altus/Quartz Mountain Regional,
VOR/DME RNAV RWY 17, Amdt 2B,
CANCELLED

Alva, OK, Alva Regional, NDB RWY 35,
Amdt 4A, CANCELLED

Ardmore, OK, Ardmore Downtown
Executive, VOR/DME RNAV RWY 17,
Amdt 7, CANCELLED

Ardmore, OK, Ardmore Downtown
Executive, VOR/DME RNAV RWY 35,
Amdt 5B, CANCELLED

Bristow, OK, Jones Meml, NDB RWY 35,
Amdt 2, CANCELLED

Chickasha, OK, Chickasha Muni, VOR/DME
RNAV RWY 35, Amdt 2, CANCELLED

Oklahoma City, OK, Sundance Airpark, VOR/
DME RNAV RWY 35, Amdt 1A,
CANCELLED

Ponca City, OK, Ponca City Rgnl, NDB RWY
35, Amdt 4A, CANCELLED

Ponca City, OK, Ponca Gity Rgnl, VOR/DME
RNAV RWY 35, Amdt 2B, CANCELLED

Klamath Falls, OR, Kingsley Field, NDB OR
GPS RWY 32, Amdt 1, CANCELLED

Galeton, PA, Cherry Springs, VOR/DME-A,
Orig—A, CANCELLED

Galeton, PA, Cherry Springs, Takeoff
Minimums and Textual DP, Amdt 1,
CANCELLED

Harrisburg, PA, Capital City, RNAV (GPS)
RWY 26, Orig

Harrisburg, PA, Capital City, GPS RWY 26,
Orig—B, CANCELLED

Philadelphia, PA, Wings Field, NDB RWY 6,
Amdt 9A, CANCELLED

St Marys, PA, St Marys Muni, RNAV (GPS)
RWY 10, Amdt 1

St Marys, PA, St Marys Muni, RNAV (GPS)
RWY 28, Amdt 1

State College, PA, University Park, VOR/DME
RNAV OR GPS RWY 6, Amdt 6C,
CANCELLED

State College, PA, University Park, RNAV
(GPS) RWY 6, Orig

Ponce, PR, Mercedita, RNAV (GPS) RWY 30,
Orig

Charleston, SC, Charleston Executive, VOR/
DME RNAV RWY 9, Amdt 5B,
CANCELLED

Laurens, SC, Laurens County, NDB RWY 8,
Amdt 1B, CANCELLED

Orangeburg, SC, Orangeburg Muni, Takeoff
Minimums and Textual DP, Amdt 3

Chattanooga, TN, Lovell Field, NDB RWY 20,
Amdt 31, CANCELLED

Jacksboro, TN, Campbell County, NDB RWY
23, Amdt, 5, CANCELLED

Lewisburg, TN, Ellington, VOR/DME RNAV
RWY 20, Orig, CANCELLED

Lexington, TN, Franklin Wilkins, VOR OR
GPS RWY 33, Amdt 10A, CANCELLED

Nashville, TN, Nashville Intl, NDB RWY 2L,
Amdt 7, CANCELLED

Parsons, TN, Scott Field, VOR/DME OR GPS—
A, Amdt 2, CANCELLED

Parsons, TN, Scott Field, VOR/DME OR GPS—-
B, Amdt 1, CANCELLED

Baytown, TX, R W] Airpark, VOR/DME RWY
32, Amdt 5, CANCELLED

Cleburne, TX, Cleburne Muni, VOR/DME-A,
Orig—A, CANCELLED

Giddings, TX, Giddings-Lee County, VOR/
DME RNAV RWY 35, Amdt 1,
CANCELLED

Greenville, TX, Majors, NDB RWY 17, Amdt
6, CANCELLED

Greenville, TX, Majors, NDB RWY 35, Amdt
2, CANCELLED

Houston, TX, Sugar Land Rgnl, VOR/DME
RNAV RWY 35, Amdt 8A, CANCELLED

Kerrville. TX, Kerrville Muni/Louis
Schreiner Field, VOR/DME RNAV RWY
12, Amdt 3, CANCELLED

Laredo, TX, Laredo Intl, NDB RWY 17R,
Amdt 10, CANCELLED

Mesquite, TX, Mesquite Metro, NDB OR GPS
RWY 17 Amdt 5B, CANCELLED

Rocksprings, TX, Edwards County, VOR
RWY 14, Amdt 5

Rocksprings, TX, Edwards County, Takeoff
Minimums and Textual DP, Orig

Wichita Falls, TX, Kickapoo Downtown,
NDB-A, Amdt 6A, CANCELLED

Culpeper, VA, Culpeper Regional, NDB RWY
22, Amdt 1A, CANCELLED

Norfolk, VA, Norfolk Intl, NDB RWY 5, Orig—
C, CANCELLED

Norfolk, VA, Norfolk Intl, NDB/DME RWY
23, Orig-B, CANCELLED

Winchester, VA, Winchester Regional, NDB
OR GPS-B, Amdt 1, CANCELLED

Richland, WA, Richland, NDB RWY 19,
Amdt 6, CANCELLED

Seattle, WA, Seattle-Tacoma Intl, RNAV
(GPS) RWY 16C, Orig-D

Shelton, WA, Sanderson Field, Takeoff
Minimums and Textual DP, Amdt 4

Wenatchee, WA, Pangborn Memorial, ILS Y
RWY 12, Orig

Delavan, WI, Lake Lawn, NDB RWY 18, Orig,
CANCELLED

Marshfield, WI, Marshfield Muni, NDB RWY
34, Orig, CANCELLED

Platteville, WI, Platteville Municipal, VOR/
DME RNAV OR GPS RWY 25, Amdt 6A,
CANCELLED

Sturgeon Bay, WI, Door County Cherryland,
NDB RWY 2, Amdt 11, CANCELLED

Huntington, WV, Tri-State/Milton J. Ferguson
Field, NDB RWY 12, Amdt 18,
CANCELLED

The FAA published an Amendment
in Docket No. 30508, Amdt No. 3180 to
Part 97 of the Federal Aviation
Regulations (Vol 161, FR No. 71, pages
48471 & 48473; dated Monday, August
21, 2006) under § 97.33 effective 28 SEP
2006, which is hereby rescinded:

Greeley, CO, Greeley-Weld County, NDB
RWY 34, Orig, CANCELLEDHouston, TX,
David Wayne Hooks Memorial, VOR/DME
RNAV RWY 35L, Amdt 4, CANCELLED

The FAA published an Amendment
in Docket No. 30498, Amdt No. 3170 to
Part 97 of the Federal Aviation
Regulations (Vol 71, FR 114, page
34247; datedWednesday, June 14, 2006)
under § 97.33 effective 28 SEP 2006,
which is hereby rescinded:

Portland, OR, Portland-Hillsboro, NDB-B,
Amdt 2, CANCELLED
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Shelton, WA, Sanderson Field, NDB OR
GPS-A, Amdt 2, CANCELLED

[FR Doc. E6-14731 Filed 9-11-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 880

General Hospital and Personal Use
Devices

CFR Correction

In Title 21 of the Code of Federal
Regulations, parts 800 to 1299, revised
as of April 1, 2006, on page 410, in
§880.5950, paragraph (b) is corrected to
read as follows:

§880.5950 Umbilical occlusion device.
* * * * *

(b) Classification. Class I (general
controls). The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter,
subject to the limitations in § 880.9.

[FR Doc. 06-55527 Filed 9—11-06; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 560

Iranian Transactions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Final rule; amendment.

SUMMARY: The Office of Foreign Assets
Control of the U.S. Department of the
Treasury (“OFAC”) is amending the
Iranian Transactions Regulations, 31
CFR part 560, to revoke the
authorizations contained in § 560.516
with respect to Bank Saderat and to
except Bank Saderat from the scope of
§560.405 and § 560.532(b). These
amendments effectively prohibit all
transactions directly or indirectly
involving Bank Saderat. In addition,
OFAC is making a technical amendment
to paragraph (a)(1) of § 560.516.

DATES: Effective Date: September 8,
2006.

FOR FURTHER INFORMATION CONTACT:
Assistant Director of Compliance
Outreach & Implementation, tel.: 202/
622—2490, Assistant Director of
Licensing, tel.: 202/622—-2480, Assistant
Director of Policy, tel.: 202/622-4855, or
Chief Counsel, tel.: 202/622-2410,

Office of Foreign Assets Control,
Department of the Treasury,
Washington, DC 20220 (not toll free
numbers).

SUPPLEMENTARY INFORMATION:

Electronic and Facsimile Availability

This document and additional
information concerning the Office of
Foreign Assets Control (“OFAC”) are
available from OFAC’s Web site (http:
//www.treas.gov/ofac) or via facsimile
through a 24-hour fax-on demand
service, tel.: (202) 622—-0077.

Background

The Iranian Transactions Regulations,
31 CFR part 560 (the “ITR”), implement
a series of Executive orders, beginning
with Executive Order 12957, issued on
March 15, 1995, under the authority of
the International Emergency Economic
Powers Act (50 U.S.C. 1701-1706)
(“IEEPA”). In that order, the President
declared a national emergency with
respect to the actions and policies of the
Government of Iran, including its
support for international terrorism, its
efforts to undermine the Middle East
peace process, and its efforts to acquire
weapons of mass destruction and the
means to deliver them. To deal with that
threat, Executive Order 12957 imposed
prohibitions on certain transactions
with respect to the development of
Iranian petroleum resources. On May 6,
1995, the President issued Executive
Order 12959 imposing comprehensive
trade sanctions to further respond to
this threat, and on August 19, 1997, the
President issued Executive Order 13059
consolidating and clarifying the
previous orders.

The Office of Foreign Assets Control
(“OFAC”) is amending the ITR to cut off
Bank Saderat, one of the largest Iranian
government-owned banks, from the U.S.
financial system. Bank Saderat has been
a significant facilitator of Hizballah’s
financial activities and has served as a
conduit between the Government of Iran
and Hizballah, Hamas, the Popular
Front for the Liberation of Palestine-
General Command, and Palestinian
Islamic Jihad.

To cut off Bank Saderat from the U.S.
financial system, OFAC is making three
amendments to the ITR that effectively
prohibit all transactions directly or
indirectly involving Bank Saderat.
OFAC is amending § 560.516, a general
license authorizing payment and U.S.
dollar clearing transactions involving
Iran, to revoke its applicability to Bank
Saderat. OFAC is also amending
§560.405, an interpretive section, and
§560.532(b), a statement of licensing
policy, to exclude Bank Saderat from
the scope of these provisions.

Section 560.516(a) authorizes U.S.
depository institutions to process
transfers of funds to or from Iran, or for
the direct or indirect benefit of persons
in Iran or the Government of Iran, if the
transfer is covered in full by any of the
following conditions and does not
involve debiting or crediting an Iranian
account: (1) The transfer is by order of
a non-Iranian foreign bank from its own
account in a domestic bank to an
account held by a domestic bank for a
second non-Iranian foreign bank; (2) the
transfer arises from an underlying
transaction that has been authorized by
a specific or general license issued
pursuant to the ITR; (3) the transfer
arises from an underlying transaction
that is not prohibited by the ITR; or (4)
the transfer arises from an underlying
transaction that is exempted from
regulation pursuant to § 203(b) of
IEEPA. Section 560.516(b) authorizes
U.S. registered brokers or dealers in
securities to process transfers of funds
to or from Iran, or for the direct or
indirect benefit of persons in Iran or the
Government of Iran, if the transfer is
covered in full by any of the conditions
set forth in (2)—(4) above and does not
involve debiting or crediting an Iranian
account. The term Iranian account is
defined in § 560.320 to mean an account
of a person located in Iran or of the
Government of Iran maintained on the
books of either a U.S. depository
institution or a U.S. registered broker or
dealer in securities.

OFAC is adding a new paragraph (f)
to §560.516 to revoke the applicability
to Bank Saderat of the general licenses
in paragraphs (a) and (b) of § 560.516.
Effective September 8, 2006,
transactions directly or indirectly
involving Bank Saderat are excluded
from the scope of these authorizations.
OFAC is also including an exception in
this amendment to provide 90 days to
wind down or complete performance of
transactions involving Bank Saderat that
are described in paragraphs (a)(2)
through (4) or (b) of §560.516 and that
were entered into before September 8,
2006, except for specific licenses issued
pursuant to § 560.532(b) that were being
used before September 8, 2006 to obtain
letters of credit issued by Bank Saderat,
for which OFAC is providing a 180-day
wind-down period.

Section 560.405 is an interpretive
section providing that transactions
ordinarily incident to licensed
transactions and necessary to give them
effect are also authorized, with certain
exceptions. OFAC is adding a new
exception to § 560.405 for transactions
directly or indirectly involving Bank
Saderat. Effective September 8, 2006,
such transactions will not be authorized
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as transactions ordinarily incident to a
licensed transaction. As with §560.516,
OFAC is providing 90 days to wind
down or complete performance of all
transactions involving Bank Saderat that
were entered into before September 8,
2006, except for specific licenses issued
pursuant to § 560.532(b) that were being
used before September 8, 2006 to obtain
letters of credit issued by Bank Saderat,
for which OFAC is providing a 180-day
wind-down period.

Section 560.532 of the ITR deals with
payment for and financing of
commercial sales and exportation or
reexportation of agricultural
commodities and products, medicine,
and medical devices that are licensed
pursuant to §560.530. Section
560.532(a) sets forth a general license
authorizing certain payment terms.
Section 560.532(b) provides that
specific licenses may be issued on a
case-by-case basis for payment terms
and trade financing not authorized by
the general license in paragraph (a).
Pursuant to § 560.532(b), OFAC has
issued specific licenses authorizing the
use of letters of credit issued by Iranian
banks to pay for authorized agricultural
and medical sales. OFAC is adding a
new sentence to § 560.532(b) providing
that, effective September 8, 2006,
specific licenses that have been or will
be issued pursuant to this paragraph
will not authorize any transactions
involving Bank Saderat. However, with
respect to specific licenses that were
being used as of September 8, 2006 to
obtain letters of credit issued by Bank
Saderat, OFAC is further amending
§560.532(b) to provide a 180-day wind-
down period to complete performance
on any letters of credit issued by Bank
Saderat or to obtain a letter of credit
from a different issuing bank.

In addition to the amendments
relating to Bank Saderat, OFAC is also
making a technical amendment to
§560.516. Paragraph (a)(1) of §560.516
authorizes U.S. depository institutions
to process transfers of funds to or from
Iran, or for the direct or indirect benefit
of persons in Iran or the Government of
Iran, if the transfer is by order of a non-
Iranian foreign bank from its own
account in a domestic bank to an
account held by a domestic bank for a
second non-Iranian foreign bank. OFAC
is amending this paragraph by deleting
the word “‘second” to clarify that U.S.
depository institutions are authorized to
make transfers between accounts held
by different branches of the same non-
Iranian foreign bank.

Public Participation

Because the amendments of the ITR
involve a foreign affairs function, the

provisions of Executive Order 12866
and the Administrative Procedure Act (5
U.S.C. 553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective date
are inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the ITR are contained in 31 CFR part
501 (the “Reporting, Procedures and
Penalties Regulations’’). Pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507), those collections of
information have been approved by the
Office of Management and Budget under
control number 1505-0164. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless the
collection of information displays a
valid control number.

List of Subjects in 31 CFR Part 560

Administrative practice and
procedure, Banks, Banking, Brokers,
Foreign Trade, Investments, Loans,
Securities, Iran.

m For the reasons set forth in the
preamble, the Office of Foreign Assets
Control amends 31 CFR part 560 as
follows:

PART 560—IRANIAN TRANSACTIONS
REGULATIONS

m 1. The authority citation of part 560
continues to read as follows:

Authority: 3 U.S.C. 301; 18 U.S.C. 2339B,
2332d; 22 U.S.C. 2349aa—-9; 31 U.S.C. 321(b);
50 U.S.C. 1601-1651, 1701-1706; Pub. L.
101-410, 104 Stat. 890 (28 U.S.C. 2461 note);
Pub. L. 106-387, 114 Stat. 1549; E.O. 12613,
52 FR 41940, 3 CFR, 1987 Comp., p. 256; E.O.
12957, 60 FR 14615, 3 CFR, 1995 Comp., p.
332; E.O. 12959, 60 FR 24757, 3 CFR, 1995,
Comp., 356; E.O. 13059, 62 FR 44531, 3 CFR,
1997 Comp., p. 217.

Subpart D—Interpretations

m 2. In § 560.405, republish the
introductory text, redesignate
paragraphs (a) through (e) as paragraphs
(b) through (f), respectively, and add a
new paragraph (a) to read as follows:

§560.405 Transactions incidental to a
licensed transaction authorized.

Any transaction ordinarily incident to
a licensed transaction and necessary to
give effect thereto is also authorized,
except:

(a) Effective September 8, 2006,
transactions directly or indirectly
involving Bank Saderat, except that
transactions involving Bank Saderat that
were entered into before September 8,

2006 may be performed according to
their terms until December 7, 2006.

Note to paragraph (a): But see §560.532(b),
which provides a 180-day wind-down period
for specific licenses that were being used
before September 8, 2006 to obtain letters of
credit issued by Bank Saderat.

* * * * *

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

m 3.In §560.516, revise paragraph (a)(1)
and add a new paragraph (f) to read as
follows:

§560.516 Payment and United States
dollar clearing transactions involving Iran.

(a) * x %

(1) The transfer is by order of a foreign
bank which is not an Iranian entity from
its own account in a domestic bank
(directly or through a foreign branch or
subsidiary of a domestic bank) to an
account held by a domestic bank
(directly or through a foreign branch or
subsidiary of a domestic bank) for a
foreign bank which is not an Iranian
entity. For purposes of this section,
“foreign bank” includes a foreign
subsidiary, but not a foreign branch of
a domestic bank;

* * * * *

(f) Effective September 8, 2006, this
section does not authorize transactions
directly or indirectly involving Bank
Saderat, except that transactions
described in paragraphs (a)(2) through
(a)(4) or (b) of this section involving
Bank Saderat that were entered into
before September 8, 2006 may be
performed according to their terms until
December 7, 2006.

Note to paragraph (f): But see § 560.532(b),
which provides a 180-day wind-down period
for specific licenses that were being used
before September 8, 2006 to obtain letters of
credit issued by Bank Saderat.

m 4.In §560.532, revise paragraph (b) to
read as follows:

§560.532 Payment for and financing of
exports and reexports of commercial
commodities, medicine, and medical
devices.

* * * * *

(b) Specific licenses for alternate
payment terms. Specific licenses may be
issued on a case-by-case basis for
payment terms and trade financing not
authorized by the general license in
paragraph (a) of this section for sales
pursuant to § 560.530. Effective
September 8, 2006, specific licenses that
have been or will be issued pursuant to
this paragraph will not authorize any
payment terms or trade financing
involving Bank Saderat, except that, in
the case of specific licenses that were
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being used before September 8, 2006 to
obtain letters of credit issued by Bank
Saderat, such letters of credit may
continue to be performed according to
their terms until March 7, 2007. See
§501.801(b) of this chapter for specific

licensing procedures.
* * * * *

Dated: September 7, 2006.
Adam J. Szubin,
Director, Office of Foreign Assets Control.
[FR Doc. 06—7620 Filed 9-8-06; 3:20 pm]
BILLING CODE 4811-37-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 102-36

[FMR Amendment 2006-06; FMR Case
2006-102—4

RIN 3090-Al27

Federal Management Regulation;
Disposition of Excess Personal
Property

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration is amending the Federal
Management Regulation (FMR) by
correcting references to outdated or
superceded provisions of law or
regulation; correcting text to be in
conformance with revised laws,
regulation, or Federal agency
responsibilities; and clarifying text
where the intended meaning could be
updated or made clearer.

DATES: Effective Date: October 12, 2006.
FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC 20405, (202)
501—4755, for information pertaining to
status or publication schedules. For
clarification of content, contact Mr.
Robert Holcombe, Office of
Governmentwide Policy, Office of
Travel, Transportation, and Asset
Management (MT), at (202) 501-3828, or
e-mail at Robert.Holcombe@gsa.gov.
Please cite Amendment 2006—06, FMR
case 2006-102-4.

SUPPLEMENTARY INFORMATION:

A. Background

GSA is in the process of revising the
Federal Property Management
Regulations (FPMR) and transferring
most of the content into a new,
streamlined Federal Management
Regulation (FMR). Consequently, FMR
part 102—36 (41 CFR part 102-36)

contains references to FPMR sections
that no longer exist. Also, Public Law
107-217 revised and restated certain
provisions of the Federal Property and
Administrative Services Act of 1949
(Property Act). For example, the
Property Act provisions found at 40
U.S.C. 471-514 will now generally be
found at 40 U.S.C. 101-705. This final
rule updates the title 40 U.S.C. citations
to reflect the changes made by Public
Law 107-217. Finally, updating or
clarifying revisions were made where
the revisions are seen as administrative
or clerical in nature. This includes a
revised definition of “Foreign excess
personal property.”

B. Executive Order 12866

The General Services Administration
(GSA) has determined that this final
rule is not a significant regulatory action
for the purposes of Executive Order
12866.

C. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
comment. Therefore, the Regulatory
Flexibility Act does not apply.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FMR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is exempt from
Congressional review under 5 U.S.C.
801 since it relates solely to agency
management and personnel.

List of Subjects in 41 CFR Part 102-36

Government property management,
Surplus government property.

Dated: April 14, 2006.
David L. Bibb,
Acting Administrator of General Services.

m For the reasons set forth in the
preamble, GSA amends 41 CFR part
102-36 as set forth below:

PART 102-36—DISPOSITION OF
EXCESS PERSONAL PROPERTY

m 1. The authority citation for 41 CFR
part 102—36 is revised to read as
follows:

Authority: 40 U.S.C. 121(c).

m 2. Revise § 102—36.5 to read as
follows:

§102-36.5 What is the governing authority
for this part?

Section 121(c) of title 40, United
States Code, authorizes the
Administrator of General Services to
prescribe regulations as he deems
necessary to carry out his functions
under subtitle I of title 40. Section 521
of title 40 authorizes the General
Services Administration (GSA) to
prescribe policies to promote the
maximum use of excess Government
personal property by executive agencies.

§102-36.10 [Amended]

m 3. Amend § 102—36.10 by removing
“the Commonwealth of Puerto Rico, and
the Commonwealth of” and adding
“Puerto Rico, the Federated States of
Micronesia, the Marshall Islands, Palau,
and” in its place.

§102-36.35 [Amended]

m 4. Amend § 102-36.35 by removing
from paragraph (b) “The Property Act”
and adding ‘““Title 40 of the United
States Code” in its place; and by
removing from paragraph (c) “part 101—
45 of this title” and adding “part 102—
38 of this chapter” in its place.

m 5. Amend § 102-36.40 by—

m a. Removing from the definition
“Exchange/sale property,” “means” and
adding “is” in its place; and removing
““part 10146 of this title”” and adding
“part 102—39 of this chapter” in its
place;

m b. Removing from the definition
“Foreign excess personal property,”
“the Commonwealth of Puerto Rico, and
the Commonwealth of” and adding
“Puerto Rico, the Federated States of
Micronesia, the Marshall Islands, Palau,
and” in its place;

m c. Removing the definitions ‘“Federal
Disposal System (FEDS)”” and ‘“‘Property
Act”; and

m d. Adding the definition
“GSAXcess®” to read as follows:

§102-36.40 What definitions apply to this
part?
* * * * *

GSAXcess® is GSA’s website for
reporting, searching and selecting
excess personal property. For
information on using GSAXcess®,

access http://www.gsaxcess.gov.
* * * * *

§102-36.50 [Amended]

m 6. Amend § 102—36.50 by removing
“the Property Act” and adding ‘‘title 40
of the United States Code” in its place.

§102-36.55 [Amended]

m 7. Amend § 102—36.55 by removing
from paragraph (e) “FEDS” and adding
“GSAXcess®” in its place.
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§102-36.65 [Amended]

m 8. Amend § 102—36.65 by removing
“FEDS” and adding “GSAXcess®” in its
place.

m 9. Amend § 102—-36.90 by revising
paragraphs (a) and (c) to read as follows:

§102-36.90 How do we find out what
personal property is available as excess?
* * * * *

(a) Check GSAXcess®, GSA’s website
for searching and selecting excess
personal property. For information on
GSAXcess®, access http://
WWW.8Saxcess.gov.

* * * * *
(c) Check any available holding

agency websites.
* * * * *

§102-36.125 [Amended]

m 10. Amend § 102-36.125 by removing
from paragraph (a) “(FEDS)” and adding
“(GSAXcess®)” in its place.

§102-36.190 [Amended]

m 11. Amend § 102-36.190 by removing
from paragraph (d) “part 101-44 of this
title” and adding ““part 102—37 of this
chapter” in its place.

§102-36.225 [Amended]

m 12. Amend § 102—36.225 by removing
“part 101-47 of this title”” and adding
“part 102—75 of this chapter” in its
place.

§102-36.230 [Amended]

m 13. Amend § 102—36.230 by removing
from paragraph (a) “‘the Federal
Disposal System (FEDS)” and adding
“GSAXcess®” in its place.

§102-36.295 [Amended]

m 14. Amend § 102-36.295 by removing
the last sentence.

§102-36.300 [Amended]

m 15. Amend § 102-36.300 by—

m a. Removing from paragraph (a)
“Personal Property Management Policy
Division (MTP)” and adding “Office of
Travel, Transportation, and Asset
Management (MT)” in its place; and

m b. Removing from paragraph (a) “the
Commonwealth of Puerto Rico, and the
Commonwealth of”” and adding “Puerto
Rico, the Federated States of
Micronesia, the Marshall Islands, Palau,
and” in its place.

§102-36.320 [Amended]

m 16. Amend § 102-36.320, by removing
“part 101—44 of this title” each time it
appears and adding “part 102—37 of this
chapter” in its place.

§102-36.325 [Amended]

®m 17. Amend § 102—36.325 by removing
““part 10145 of this title” and adding

“part 102-38 of this chapter” in its
place.

§102-36.340 [Amended]

m 18. Amend § 102-36.340 by—

m a. Removing from paragraph (a)(4) the
first “DOD” and adding ‘‘the
Department of Defense (DOD)” in its
place;

m b. Removing from paragraph (b)
‘“dataplate to GSA Property
Management Branch, San Francisco,
California” and adding ‘“data plate to
GSA Property Management Branch
(9FBP), San Francisco, CA 94102—-3434”
in its place;

m c. Removing from paragraph (c)
““Aircraft Management Policy Division
(MTA)”” and adding “Office of Travel,
Transportation, and Asset Management
(MT)” in its place; and

m d. Removing from paragraph (c)
“FAIRS see part 101-37 of this title”
and adding “FAIRS, see part 102—33 of
this chapter” in its place.

§102-36.345 [Amended]

®m 19. Amend § 102-36.345 by removing
“part 101-37, subpart 101-37.6, of this
title”” and adding ‘“part 102—33, subpart
D, of this chapter” in its place.

§102-36.360 [Amended]

m 20. Amend § 102—36.360 by removing
“‘part 101-37 of this title” and adding
“part 102—-33 of this chapter” in its
place.

§102-36.365 [Amended]

m 21. Amend § 102-36.365 by removing
“Public Law 105-27 (111 Stat. 244)”
and adding “40 U.S.C. 555" in its place.

§102-36.370 [Amended]

m 22. Amend § 102-36.370 by removing
“Disaster Relief Act of 1974 (Public Law
93-288 (42 U.S.C. 5121) and Executive
Orders 11795 (3 CFR, 1971-1975 Comp.,
p- 887) and” and adding “Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121-5206)
and Executive Order” in its place.

§102-36.380 [Amended]

m 23. Amend § 102-36.380 by removing
“title IV of the Property Act”” and
adding “chapter 7 of title 40 of the
United States Code” in its place.

§102-36.390 [Amended]

m 24. Amend § 102-36.390 by removing
from paragraph (e) “sec. 402(a) of the
Property Act” and adding “40 U.S.C.
527" in its place.

§102-36.400 [Amended]

m 25. Amend § 102-36.400 by removing
“Sections 202 and 203 of the Property
Act” and adding ““40 U.S.C. 521-529,
549, and 551" in its place; and by

removing ‘“‘receiving agency”’ and
adding “Federal agency, State agency, or
donee receiving the property” in its
place.

§102-36.405 [Amended]

m 26. Amend § 102—36.405 by removing
“part 101-49 of this title”” and adding
“part 102—42 of this chapter” in its
place.

W 27.Revise § 102—-36.420 to read as
follows:

§102-36.420 How do we dispose of gifts
from foreign governments or entities?

Report foreign gifts on a SF 120 to
GSA, Property Management Division
(FBP), Washington, DC 20406, for
possible transfer, donation or sale in
accordance with the provisions of part
102—-42 of this chapter.

§102-36.440 [Amended]

m 28. Amend § 102—36.440 by removing
“North Capitol and H Streets, NW” and
adding “732 North Capitol Street, NW”’
in its place.

§102-36.465 [Amended]

m 29. Amend § 102-36.465 by removing
‘“‘part 10146 of this title” and adding
“part 102—39 of this chapter” in its
place.

§102-36.470 [Amended]

m 30. Amend § 102-36.470, by removing
from paragraph (b) “section 203(i) of the
Property Act” and adding 40 U.S.C.
548” in its place; and by removing from
paragraph (c) “and” and adding “or” in
its place.

[FR Doc. E6-15042 Filed 9-11-06; 8:45 am]
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SUMMARY: A provision of the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users requires new passenger vehicles
to be labeled with safety rating
information published by the National
Highway Traffic Safety Administration
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under its New Car Assessment Program.
NHTSA is required to issue regulations
to ensure that the labeling requirements
“are implemented by September 1,
2007.” This final rule is issued to fulfill
that mandate.

DATES: Effective Date: This final rule is
effective November 13, 2006.

Compliance Date: This final rule
applies to covered vehicles
manufactured on or after September 1,
2007. Optional early compliance by
vehicle manufacturers is permitted
before that date.

Petitions for reconsideration: Petitions
for reconsideration of this final rule
must be received not later than October
27, 2006.

ADDRESSES: Petitions for reconsideration
of the final rule must refer to the docket
number set forth above and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
400 Seventh St., SW., Washington, DC
20590. In addition, a copy of the
petition should be submitted to: Docket
Management, Room PL-401, 400
Seventh St., SW., Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: For
technical issues regarding the
information in this document, please
contact Mr. Nathaniel Beuse at (202)
366—1740. For legal issues, please
contact Ms. Dorothy Nakama (202) 366—
2992. Both of these individuals may be
reached by mail at the National
Highway Traffic Safety Administration,
400 Seventh St., SW., Washington, DC
20590.
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I. Overview of SAFETEA-LU Labeling
Provisions and Final Rule

Section 10307 of the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) ® requires that
each new passenger automobile that has
been rated under the NHTSA’s New Car
Assessment Program (NCAP) must have
those ratings displayed on a label on its
new vehicle price sticker, known as the
Monroney label.2 SAFETEA-LU
specifies detailed requirements for the
label, including its content, size,
location, and applicability, leaving the
agency only limited discretion regarding
the label.3 It also requires NHTSA (by

1P.L. 109-59 (August 10, 2005); 119 Stat. 1144.

2The Monroney label is required by the
Automobile Information Disclosure Act (AIDA)
Title 15, United States Code, Chapter 28, Sections
1231-1233. SAFETEA-LU amended AIDA to
require that NCAP ratings be placed on each vehicle
required to have a Monroney label.

3“(g) if one or more safety ratings for such
automobile have been assigned and formally
published or released by the National Highway
Traffic Safety Administration under the New Car
Assessment Program, information about safety
ratings that—

“(1) Includes a graphic depiction of the number
of stars, or other applicable rating, that corresponds
to each such assigned safety rating displayed in a
clearly differentiated fashion indicating the
maximum possible safety rating;

“(2) refers to frontal impact crash tests, side
impact crash tests, and rollover resistance tests
(whether or not such automobile has been assigned
a safety rating for such tests);

“(3) contains information describing the nature
and meaning of the crash test data presented and
a reference to additional vehicle safety resources,
including http://www.safecar.gov; and

“(4) is presented in a legible, visible, and
prominent fashion and covers at least—

“(A) 8 percent of the total area of the label; or

“(B) an area with a minimum length of 42 inches
and a minimum height of 37 inches; and

“(h) if an automobile has not been tested by the
National Highway Traffic Safety Administration

delegation of authority from the
Department of Transportation) to issue
regulations to ensure that the new
labeling requirements are implemented
by September 1, 2007.

As required by SAFETEA-LU, the
final rule provides that:

(1) New passenger automobiles
manufactured on or after September 1,
2007 must display specified NCAP
information on a safety rating label that
is part of their Monroney label;

(2) The specified information must
include a graphical depiction of the
number of stars achieved by a vehicle
for each safety test;

(3) Information describing the nature
and meaning of the test data, and
references to http://www.safercar.gov
and NHTSA'’s toll-free hotline number
for additional vehicle safety
information, must be placed on the
label;

(4) The label must be legible with a
minimum length of 472 inches and a
minimum width of 37 inches or 8
percent of the Monroney label,
whichever is larger;

(5) Ratings must be placed on new
vehicles manufactured 30 or more days
after the manufacturer receives
notification from NHTSA of NCAP
ratings for those vehicles.

In its discretion, the agency decided
to require that the label indicate the
existence of safety concerns identified
during NCAP testing, but not reflected
in the resulting NCAP ratings. We have
also required that the agency’s toll-free
hotline number appear on the label and
adopted specifications for such matters
as the wording and arrangement of some
of the messages and the size of the font.

Given the extent to which the content
of this rule is dictated by SAFETEA-LU,
the final rule does not significantly
differ from the proposed version of the
rule. Nevertheless, in response to public
comments, the final rule does differ
from the proposal in several relatively
minor respects. For example, it permits
a smaller safety rating label for vehicles
not tested by NHTSA and for which no
safety ratings have been provided in any
category of vehicle performance. In
addition, it requires that, in addition to
the agency’s Web site, the agency’s
hotline number also appear on the label.
Other changes include moving the
safety concern information so that it is
closer to the rating to which it applies.

II. Notice of Proposed Rulemaking

On January 30, 2006, NHTSA
published in the Federal Register (71

under the New Car Assessment Program, or safety
ratings for such automobile have not been assigned
in one or more rating categories, a statement to that
effect.”.
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FR 4854) a notice of proposed
rulemaking (NPRM) to implement the
SAFETEA-LU labeling requirements.
The agency described the proposed
safety label requirements and provided
rationales for them. NHTSA noted that,
given the specificity of SAFETEA-LU,
the agency had little discretion
regarding most aspects of the proposed
label.

In response to the NPRM, we received
comments from: Advocates for Highway
and Auto Safety (Advocates),
Association of International Automobile
Manufacturers, Inc. (AIAM), BMW,
Competitive Enterprise Institute (CEI),
DaimlerChrysler (DCX), U.S. Senator
Mike DeWine of Ohio, Ford, General
Motors (GM), Honda, Insurance Institute
for Highway Safety (IIHS), National
Automobile Dealers Association
(NADA), National Mobility Equipment
Dealers Association (NMEDA), Porsche,
and Public Citizen. Several commenters
urged that pickup trucks be labeled.
Because of the specificity of the
SAFETEA-LU provisions and because
the NPRM was drafted in accordance
with those provisions, the comments
generally did not suggest labeling
approaches that differed from that in the
proposal. Among other things, they
urged that labels for unrated vehicles be
permitted to be smaller than the labels
for rated vehicles, that a minimum font
size be specified, that the provision of
additional information on the labels of
rated vehicles be permitted or required,
and that the hotline phone number be
placed on the labels. Comments were
also offered on NHTSA’s administration
of the NCAP Program. The comments of
each commenter are discussed below on
an issue by issue basis.

II1. The Final Rule

In this section, we describe the
proposal 4 and the public comments,
and explain our response to the
comments and our selection of the final
rule language.

A. Vehicles Covered by This Final Rule

Per SAFETEA-LU, this final rule
applies to all vehicles required to have
Monroney labels. Those labels are
required on new ‘“‘automobiles” by the
Automobile Information Disclosure Act
(AIDA) and derive their name from the
primary author of AIDA, former Senator
Mike Monroney. The Department of
Justice (DOJ), which generally
administers AIDA, interprets the term
“automobiles,” by definition, to include
passenger vehicles and station wagons,

4For a complete discussion of the issues raised
in the NPRM, please refer to the January 30, 2006
NPRM (71 FR 4854).

and, by extension, passenger vans.
However, it does not include pickup
trucks, as explained in AIDA’s
legislative history.5 Also per SAFETEA—
LU, the new safety labeling
requirements apply to the included
vehicles, whether or not they have been
rated by the agency.

Accordingly, we proposed to require
all new passenger cars, multipurpose
passenger vehicles (sport utility vehicles
and vans) and buses with a Gross
Vehicle Weight Rating (GVWR) of
10,000 lbs or less to have a section for
NCAP ratings on the Monroney label,
whether or not they have been rated by
NHTSA. Vehicles under 10,000 lbs
GVWR generally comprise the light
passenger vehicle fleet. Although NCAP
ratings have thus far normally been
conducted following the respective
Federal motor vehicle safety standard
(FMVSS) vehicle applicability,® the
NCAP testing is not constrained by the
FMVSS and could be changed in the
future. For example, a Notice of
Proposed Rulemaking for FMVSS No.
214, ““Side impact protection,” has
proposed application for vehicles up to
10,000 lbs GVWR. Additionally, the
agency posts information about the
safety features of these vehicles on its
Web site. SAFETEA-LU also directed
the agency to provide rollover ratings
for 15-passenger vans that have a GVWR
of more than 8,500 lbs.

1. Comment Requesting Narrower
Coverage—In response to the NPRM, the
AIAM recommended that NHTSA revise
the proposed applicability section
(Section 575.301(b)) to establish a
narrower scope by using the vehicle
class definitions in 49 CFR Section
571.3 for the FMVSSs, or by adding
language at the end of the definition that
simply references the AIDA. AIAM cited
the language from DOJ that NHTSA
referred to in the NPRM, and argued
that the proposed rule “would extend
the scope of the NCAP labeling
requirement even further to include
multipurpose passenger vehicles and
buses up to 10,000 gross vehicle weight,
a level much higher than passenger cars
and station wagons of the late 1950’s
when the AIDA was enacted.” AIAM
argued that the MPV class includes
passenger and cargo vans as well as two-
and four-wheel drive utility vehicles
and potentially even certain pure trucks.

5 See http://www.usdoj.gov/civil/ocl/monograph
and click on “Automobile Information Disclosure.”
See discussion of pickup trucks in congressional
debates on AIDA: 104 CONG. REC. H12387 (daily
ed. June 26, 1958).

6 Frontal and rollover rating have been done for
vehicles under 8,500 Ibs GVWR, and side impact
ratings for vehicles under 6,000 lbs.

As noted above, we sought in the
proposal to follow the guidance
provided by DOJ, while also providing
a clear definition of the vehicles covered
by the proposed regulation. As
indicated above, the term ‘““automobile”
is a statutory term used in AIDA. The
statute is administered by DOJ, which
has provided guidance on the meaning
of “automobile” in light of current
vehicles. DOJ has explained on its Web
site that ““(a)utomobiles, by definition,
include passenger vehicles and station
wagons, and by extension passenger
vans and recreational vehicles. Not
included, as explained in the legislative
history, are pickup trucks.”

We note that multipurpose passenger
vehicles are, as the name implies,
passenger vehicles, and small buses are
passenger vans. We used these terms in
the proposed applicability section
because they are well understood terms.
We also explained why vehicles up to
10,000 pounds GVWR were intended to
be covered under SAFETEA-LU.

We did not include trucks in the
proposed applicability section.
Therefore, “‘pure trucks” were not
covered. Moreover, since cargo vans are
generally classified by the manufacturer
as trucks, they were also not covered.

For purposes of the final rule,
however, we have decided to express
the applicability section of the
regulation by reference to AIDA and
language based on the DOJ guidance,
rather than referring to terms as used in
Part 571.3 for safety standards.
Specifically, the regulatory text states
that the section applies to “automobiles
with a GVWR of 10,000 pounds or less,
manufactured on or after September 1,
2007, that are required by the
Automobile Information Disclosure Act,
15 U.S.C. 1231-1233, to have price
sticker labels (Monroney labels), e.g.,
passenger vehicles, station wagons,
passenger vans, sport utility vehicles,
and recreational vehicles.”

We are adopting this approach
because Congress made the applicability
of the NCAP labeling requirement
dependent on whether a vehicle is an
“automobile” required to have a
Monroney label under AIDA, and
because it is DOJ, rather than NHTSA,
that administers and issues authoritative
interpretations of that part of AIDA.
Thus, while we want our regulation to
be as clear as possible, we recognize that
it is DOJ, rather than NHTSA, that
would make any necessary
interpretations under AIDA as to the
meaning of “automobile.”

We specified a 10,000 pound GVWR
limit in the applicability section since
that represents the highest weight rating
that we currently anticipate might
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receive NCAP ratings. The examples of
covered vehicles are generally taken
from the DOJ guidance. However, we
added the term “sport utility vehicle”
because it is a commonly used term and
because we were advised by DOJ that it
considered sport utility vehicles to be
recreational vehicles under its guidance.
We also confirmed with DOJ that 15-
passenger vans are regarded as
passenger vans.

In the NPRM, we discussed the fact
that, as explained by DOJ, AIDA does
not require Monroney labels for pickup
trucks. Since Congress did not require
NCAP information on vehicles not
required to have a Monroney label, we
did not propose to require any NCAP
information on pickup trucks. However,
because manufacturers routinely
include labels essentially the same as
Monroney labels on this class of vehicle,
we stated that we anticipate that
manufacturers will voluntarily include
the NCAP information on them.

2. Comments on Pickup Trucks—
Advocates, Public Citizen, and Senator
Mike DeWine expressed the view that
NHTSA had statutory authority
independent of SAFETEA-LU to require
NCAP ratings on pickup trucks. They
cited 49 U.S.C. 30117(a), which states:

(a) Providing information and notice.
[NHTSA] may require that each manufacturer
of a motor vehicle or motor vehicle
equipment provide technical information
related to performance and safety required to
carry out this chapter. The Secretary may
require the manufacturer to give the
following notice of that information when the
Secretary decides it is necessary:

(1) to each prospective purchaser of a
vehicle or equipment before the first sale
other than for resale at each location at which
the vehicle or equipment is offered for sale
by a person having a legal relationship with
the manufacturer, in a way the Secretary
decides is appropriate.

(2) to the first purchaser of a vehicle or
equipment other than for resale when the
vehicle or equipment is bought, in printed
matter placed in the vehicle or attached to or
accompanying the equipment.

NHTSA notes that in their public
comments, Ford and GM stated that
they would voluntarily place NCAP
ratings on their pickup trucks.

For the following reasons, NHTSA is
not adopting a requirement requiring
manufacturers to provide NCAP ratings
on new pickup trucks.

First, the purpose of this rulemaking
is to implement SAFETEA-LU’s
requirements for labeling automobiles
with NCAP ratings. Congress selected
the approach of using the Monroney
labels to convey the NCAP ratings to
consumers at the point of sale. The
statute that requires those labels, AIDA,

does not, according to DOJ, apply to
pickup trucks.

Second, we believe that the
availability of authority under section
30117(a) of the Vehicle Safety Act to
conduct a rulemaking to supplement the
SAFETEA-LU is unclear. That Act
authorizes NHTSA to require vehicle
manufacturers to provide the agency
“technical information related to
performance and safety”” and also to
require manufacturers to provide such
information to prospective purchasers at
dealerships in a way that the agency
decides is appropriate. This authority
dates back to 1970 and before.

The specific language and structure of
current section 30117(a), as well as that
of the pre-codification version of that
section, indicate that it is referring to
information that is generated by the
vehicle manufacturer. A natural reading
of the language would not extend to test
information and ratings generated by the
government. The information that the
Secretary may require manufacturers to
provide is logically limited to
information that the Secretary did not
generate, as it would serve no purpose
for the Secretary to require
manufacturers to provide him/her with
information that he/she has generated
and thus already possesses.

Moreover, section 32302 (formerly in
Title II of the Cost Savings Act, enacted
in 1972), which authorized the NCAP
program, includes an express provision
providing that the agency may require
passenger motor vehicle dealers to
distribute the information to prospective
buyers. The fact that Congress
specifically spoke in this later enacted
statute as to the nongovernmental
avenue by which the agency could
provide for dissemination of NCAP
information is an added reason not to
read section 30117(a) in an unusual
manner as applying to this information.?

Third, since we anticipate that the
vehicle manufacturers will voluntarily
label their pickup trucks with NCAP
ratings, we believe that a supplementary
requirement is unnecessary in any
event. As noted above, Ford and GM
stated that they would voluntarily place
NCAP ratings on new pickup trucks.

Finally, if Congress wants the
provision of that information on pickup
trucks to be mandatory, we believe that

7 We note that in 1994, the agency published two
notices in the Federal Register in which it claimed
authority to require vehicle manufacturers to
provide safety performance information developed
through testing by NHTSA. However, the agency
did not address in those notices the fact that the
relevant provision of the Cost Savings Act provides
that the agency may require passenger motor
vehicle dealers, rather than manufacturers, to
distribute the information to prospective buyers.

the best course of action would be to
provide for that in legislation.

3. Vehicles manufactured in more
than one stage—Raising an issue not
expressly addressed in the NPRM,
several commenters asked whether the
NCAP ratings would apply to vehicles
manufactured in more than one stage.
We note that neither Section 10307 of
SAFETEA-LU nor AIDA limit their
requirements to vehicles manufactured
in a single stage. However, NHTSA also
notes that vehicles manufactured in
more than one stage (which are
manufactured in relatively small
volumes) have never been the subject of
NCAP testing, which tests only those
passenger vehicles that are sold in high
volumes.

SAFETEA-LU states: “(h) If an
automobile has not been tested by the
National Highway Traffic Safety
Administration under the New Car
Assessment Program, or safety ratings
for such automobiles have not been
assigned in one or more rating
categories, a statement to that effect”
must be provided on the safety rating
label. Thus, although NCAP labeling
requirements will apply to vehicles
built in more than one stage, it is
expected that manufacturers of those
vehicles will only need to apply the
shorter, smaller NCAP label (to be
discussed subsequently in “Smaller
Labels for Vehicles With No Ratings”),
with the statement: “This vehicle has
not been rated by the government for
frontal crash, side crash, or rollover
risk.”

Finally, we note that any issue as to
whether a specific multi-stage vehicle
will be required under AIDA to have a
Monroney label would need to be
resolved by DOJ.

4. Altered Vehicles—The National
Mobility Equipment Dealers Association
(NMEDA) asked that “the proposed
labeling requirements not apply to
* * * altered vehicles, including those
that have been altered in such a manner
as to render void any previous NCAP
results.” NMEDA is an association
“dedicated to providing safe and quality
adaptive transportation and mobility for
consumers with disabilities.” To
accommodate special needs drivers,
NMEDA members (and others) may
make vehicle alterations that require
affixing an alterers’ label to the vehicle
pursuant to 49 CFR Part 567.7,
“Requirements for persons who alter
certified vehicles.” NHTSA agrees that
in such cases, the continuing
applicability of ratings on the safety
rating label may be at issue. Therefore,
in this final rule, if an alterer places a
Part 567.7 alterers’ label on a vehicle
with a safety rating label, the alterer will
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be required to place another label
(adjacent to the Monroney label) stating:
“This vehicle has been altered. The
stated star ratings on the safety rating
label may no longer be applicable.”

B. Size of the Safety Rating Label

In the NPRM, we noted that
SAFETEA-LU limits the space for the
NCAP label to 8 percent of the total area
of the existing label or to an area with
a minimum length of 4V inches and a
minimum height of 3 inches. The
relevant SAFETEA-LU language
(paragraph (g)(4)) states that the NCAP
safety rating label
is presented in a legible, visible, and
prominent fashion and covers at least—

(A) 8 percent of the total area of the label;
or

(B) an area with a minimum length of 42
inches and a minimum height of 3z inches.

In its comments, Public Citizen stated
that SAFETEA-LU requires a minimum,
not maximum, space for the label;
therefore, NHTSA is free to require
automakers to place a larger label on the
vehicle if it better facilitates consumer
comprehension. In contrast, the
National Automobile Dealers’
Association urged NHTSA to specify 8
percent as the minimum label size, not
the 42 by 372 (inches) minimum size.
NADA stated that manufacturers should
be urged to minimize the size of
Monroney labels in order to limit field-
of-view obstructions. It noted that new
motor vehicles are often operated before
first sale or lease during prospective test
drives. Because of this, and AIDA’s
mandate that dealers maintain
Monroney labels on vehicles until they
are delivered to first purchasers, the
labels are usually posted on side
windows. NADA expressed concerns
about field-of-vision obstructions posed
by the Monroney labels.

NHTSA disagrees with Public Citizen
that NHTSA can specify a larger
minimum size for the safety rating label
than the minimum sizes specified in
SAFETEA-LU. As indicated above, the
statute provides that the NCAP safety
rating information must be presented in
a legible, visible, and prominent fashion
that “covers at least—(A) 8 percent of
total area of the label; or (B) an area with
a minimum length of 4% inches and a
minimum height of 3% inches.” We
read this language as a determination by
Congress as to the appropriate minimum
size for the label, as opposed to
delegating that decision to the
discretion of the agency.

We recognize, however, that the
language is potentially ambiguous. For
example, one could read the language as
providing manufacturers the option of
selecting either (A) or (B), regardless of

the size of the label. A second reading
would be that the relevant area for
NCAP information must be at least 42
inches by 3% inches (15.75 square
inches). If 8 percent of the total area of
the label is larger than 15.75 inches, the
information area must be at least 8
percent of the label.

Given the overall language of
paragraph (g)(4), we believe the second
reading is the better reading. As
indicated above, this paragraph
specifies that the NCAP information
must be presented in “a legible, visible,
and prominent fashion,” and then
specifies the minimum size for the area
of the label that must be devoted to the
information. The requirement that the
area be at least 8 percent of the total area
of the label helps ensure that the
information will be prominent. We
believe that the requirement that the
area be at least 4% inches by 3% inches
is necessary, in the case of very small
Monroney labels where 8 percent of the
total area would be less than 15.75
square inches, to ensure that the
information will be legible. We believe
that this should be readily evident to
anyone who examines current
Monroney labels. For this reason, while
we appreciate the concerns expressed
by NADA relating to possible field-of-
vision obstructions posed by the
Monroney labels, we believe that these
minimum area requirements are
statutorily required and necessary to
accomplish Congress’ purposes. We are
therefore specifying in the regulatory
text that the minimum area for the
NCAP information must be 42 by 372
inches or 8 percent of the Monroney
label, whichever is larger.

General Motors noted that SAFETEA—
LU requires that the label be wider than
it is high. GM noted that NHTSA’s
sample label in the NPRM appeared to
be higher than it was wide. NHTSA
agrees with GM’s comment. SAFETEA—
LU specifies that the label have an “area
with a minimum length of 4V inches
and a minimum height of 3% inches.”
Accordingly, the agency is revising the
safety rating label example. In this final
rule, we will provide length (42 inches)
and height (3% inches) dimensions with
the sample label example.

C. Smaller Labels for Vehicles With No
Ratings

DaimlerChrysler and Porsche
recommended that NHTSA permit a
smaller label for vehicles with no
ratings. NHTSA notes that it has never
rated any Porsche vehicle, nor has it
rated many Mercedes-Benz vehicles
under NCAP. SAFETEA-LU states: “(h)
if an automobile has not been tested by
the National Highway Traffic Safety

Administration under the New Car
Assessment Program, or safety ratings
for such automobile have not been
assigned in one or more rating
categories, a statement to that effect”
must be provided on the safety rating
label.®

To avoid the redundancy of stating
“Not Rated” five times, statements that
would not provide customers and
potential customers with additional
information, NHTSA is permitting
manufacturers of automobiles that are
not rated in any NCAP category the
option of using a smaller safety rating
label in lieu of the full size label. This
smaller label is permitted for
automobiles with no ratings,
automobiles not selected for NCAP
testing, and automobiles selected for,
but not yet rated for, front, side, or
rollover risk. The option for the smaller
safety rating label is not available for an
automobile if NHTSA has provided at
least one safety rating for the
automobile. The smaller labels may also
be used on automobiles to which NCAP
tests do not apply (i.e., because they are
over the weight rating limit).

The smaller safety rating label is
described as follows:

(1) The minimum size of this label is
47/2 inches in width and 1% inch in
height.

(2) The label will have the same
header, footer, and font size
requirements as the 8 percent/42
inches by 3V inches label.

(3) The label will state: “This vehicle
has not been rated by the government
for frontal crash, side crash, or rollover
risk” and “Source: National Highway
Traffic Safety Administration
(NHTSA).”

These specifications for the smaller
safety label requirements provide
information for customers who want
additional information on why an
automobile is not rated, and will
identify the statement that the vehicle
has not been rated as coming from a
government agency, with at least the
same header and footer information
(with the NCAP Web site and NHTSA
toll-free number) as the 8 percent/4%%
inches by 3V2 inches label.

We note that manufacturers should be
aware that for vehicles that are

8 We note that the size of the safety rating label
is specified at paragraph (g)(4) of 15 U.S.C. 1232
(Automobile Information Disclosure Act). Paragraph
(g) applies “if one or more safety ratings for such
automobile have been assigned or formally
published or released by the National Highway
Traffic Safety Administration under the New Car
Assessment Program.” A separate paragraph (h)
applies to automobiles not tested under NCAP or
not assigned safety ratings in one or more
categories. Paragraph (h) includes no size
specifications for the labels for non-rated
automobiles.
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subsequently rated by the agency, they
will still have 30 days to post new
ratings in the proper format for a vehicle
with one or more ratings. The agency is
not providing additional time to a
manufacturer that must modify the
Monroney label to make room for the
larger 8 percent/4%- inches by 3%
inches label. This is necessary to ensure
that agency’s providing the opportunity
to use a smaller label does not result in
delaying the labeling of vehicles once
they have been assigned one or more
NCAP ratings.

D. No Additional Information May Be
Provided in the Safety Rating Label

In the NPRM, NHTSA stated its belief
that Congress intended to limit the
NCAP label information to that
specified in SAFETEA-LU. Thus,
NHTSA proposed that no additional
information of any kind, other than the
same information provided in a
language other than English, may be
voluntarily provided in the NCAP label
area. NHTSA does not construe the
same information provided in a
language other than English to be
additional information. In response to
the NPRM, NADA stated that the option
of safety ratings labels in languages
other than English should not be
permitted, since nothing in AIDA, as
amended ‘“‘suggests the authority or
discretion to do so.” NHTSA notes that
providing NCAP in a language other
than English is entirely at the
manufacturer’s discretion.

Ford suggested that the safety rating
label allow for the inclusion of
additional footnotes or information on
the label indicating the presence of
safety features (such as electronic
stability control), the www.safercar.gov
reasons for no ratings and other
information as listed on
www.safercar.gov, and certification label
language to indicate compliance with all
applicable FMVSSs. The Advocates,
BMW, ITHS, and Public Citizen
suggested adding ITHS and Consumer
Reports ratings and Web addresses. The
CEI suggested adding language stating
that large cars usually offer more
protection in a crash than do small cars.
Senator DeWine provided the following
comments:

My statements on the Senate Floor on
March 8, 2005, and May 12, 2005, reinforce
the requirement that frontal, side impact, and
rollover testing information be included.
Neither of these statements refer to inclusion
of any other safety data, and an explanatory
diagram utilized on the Senate Floor did not
include information other than the three
types of ratings previously mentioned. In this
sense, the NPRM accurately reflects
congressional intent by restricting the

“Government Safety Ratings” portion of the
label to only those ratings identified in
SAFETEA-LU, plus any foreign language
interpretations of the same.

In this final rule, NHTSA adopts as
final its NPRM language, and is not
permitting any information on the safety
rating label other than that specified in
SAFETEA-LU. The safety rating label is
not intended to provide all of NHTSA’s
Web-based information, but to provide
consumers with certain important point-
of-sale information about a specific
vehicle’s star ratings, and to encourage
consumers to visit www.safercar.gov or
to call NHTSA'’s hotline for more
specific information regarding vehicle
safety. NHTSA does not see a feasible
way to permit the suggested additional
information in a meaningful way
without detracting from or creating
confusion about either information
specified by SAFETEA-LU or the
additional information regarding safety
concerns, which NHTSA considers
pertinent consumer information.
Further, including the suggested
additional information could adversely
affect the visibility, legibility and
prominence of the mandated
information, especially if minimum size
labels were used.

The AIAM noted that the proposed
regulatory text did not prohibit
additional information in the safety
rating label area. NHTSA agrees with
this comment. In Section 575.301(e)(10)
of the final rule, the agency has
included a prohibition against
additional information. The specified
NCAP information provided in a
language other than English is not
construed to be “‘additional
information.”

In addition, NHTSA will not require
that information that is already
provided on vehicle certification labels
be placed on the safety rating label.
Providing certification label information
in two places provides no additional
information to the consumer. The
presence of additional information on
the NCAP label would detract from the
required information.

In his comments, Senator DeWine
also stated the following:

It is worth noting, however, that
automakers have included various forms of
safety data on Monroney labels in the past,
including selected NCAP results, ratings from
the Insurance Institute for Highway Safety,
and so on. Given the intent of the legislation
to improve consumers’ ability to make
safety—conscious choices at the point of sale,
I do not suggest that the final rule include a
restriction on placement of additive safety
data elsewhere on the Monroney label, so
long as inclusion of additive data is legal
under all applicable statutes and regulations,
does not mislead consumers or contradict the

information required pursuant to the AIDA
amendment, and presents a meaningful
improvement on the safety data included
inside the “Government Safety Information”
box.

Consistent with Senator DeWine’s
comments, nothing in this final rule
prevents any manufacturer from
providing the suggested additional
information on the Monroney label,
outside of the NCAP safety rating area.
However, since authority to regulate the
Monroney label outside of the safety
rating label resides with DOJ, NHTSA is
not amending its regulatory text of the
final rule to address the placing of
additional information outside of the
safety rating label.

E. Content of the Label

SAFETEA-LU requires that the safety
label include “‘a graphic depiction of the
number of stars, or other applicable
rating, that corresponds to each such
assigned safety rating displayed in a
clearly differentiated fashion indicating
the maximum possible safety rating” for
front, side, and rollover testing
conducted by the agency. The statute
further specifies that the label must be
legible, visible, and prominent, and that
it contain “information describing the
nature and meaning of the crash test
data presented and a reference to
additional vehicle safety resources,
including http://www.safercar.gov,” the
NHTSA safety rating Web site. Finally,
with regard to content, SAFETEA-LU
specifies that “if an automobile has not
been tested by the National Highway
Traffic Safety Administration under the
New Car Assessment Program, or safety
ratings for such automobile have not
been assigned in one or more rating
categories, a statement to that effect”
must appear. The following sections
describe the proposed contents of the
safety rating label, the public comments,
and NHTSA'’s response to the
comments.

1. Use of Solid Stars—Since 1994, the
agency has used solid stars to
communicate vehicle test results to
consumers. NHTSA has conducted a
substantial amount of research, and has
found that consumers easily understand
the stars.

Based on that research, NHTSA stated
in the NPRM its belief that using solid
stars is the most effective way to display
a vehicle’s star rating to consumers.
Therefore, the agency proposed that the
label use solid stars to represent a
vehicle’s star rating in a particular rating
category. We also proposed to require
the label to include a statement that
“Star ratings range from 1 to 5 stars
(k%% %) with 5 being the highest”.
This proposed approach would fulfill



53578 Federal Register/Vol. 71,

No. 176/ Tuesday, September 12, 2006 /Rules and Regulations

the statutory requirement that the
graphic depiction of the vehicle rating
be displayed in a clearly differentiated
fashion while also indicating the
maximum possible rating.

Senator DeWine wrote in support of
the use of solid stars “[i]n light of
[NHTSA'’s] research, and the legislative
intent of maximizing consumer
awareness of safety factors.”” In this final
rule, solid stars are specified. NHTSA
also received comments on the
proposed statement. These comments,
and NHTSA'’s response, are addressed
in the section on “General Area.”

2. “Not Rated”—In the NPRM,
NHTSA explained that new models
selected for testing by NHTSA cannot be
tested simultaneously and, therefore,
not all ratings can be available at the
same time. We rely on http://
www.safercar.gov to keep consumers
informed of the status of vehicles that
will be tested and availability of new
ratings as soon as they are available.
Since the agency understood that
manufacturers will not be able to keep
information on the safety rating label as
current as NHTSA can on a Web site, we
proposed that “Not Rated” be used in
the appropriate rating category until a
rating has been released by the agency.
NHTSA proposed “Not Rated” rather
than “Not Tested” to prevent any
consumer misconception that a vehicle
has not been tested to ensure
compliance with NHTSA’s Federal
Motor Vehicle Safety Standards.

In response to the NPRM, AIAM
suggested use of the phrases ““to be
tested” and/or “no seat,” in addition to
or in place of “Not Rated.” NADA stated
that it “objects” to using ‘“not rated” as
it would confuse consumers, and
suggested that for vehicles without rear
seats, manufacturers be permitted to use
the phrase “not applicable” in the test
results section of the label where rear
seat ratings would have been posted had
the vehicle had a rear seat.

For this final rule, NHTSA has
decided to let manufacturers have the
option of using the phrase “to be rated,”
if the manufacturer has received
documentation from NHTSA that the
vehicle will be tested. This option
applies to any vehicle otherwise
required to be labeled “Not Rated.” For
vehicles with very small or no rear
seats, the final rule maintains that the
label state “Not Rated.” NHTSA has
decided to specify ‘“Not Rated’” rather
than “Not Applicable” to minimize
confusion. NHTSA is concerned that a
“Not Applicable” designation for the
rear seat area may be misunderstood to
mean that the FMVSSs or NCAP testing
do not apply to the rear seat area.
Further, this is consistent with the

terminology we use on http://
www.safercar.gov.

3. Safety Concerns on the Safety
Rating Label—For the past several years,
NHTSA has informed consumers of test
occurrences resulting in safety concerns
that are not reflected in the star rating.
Examples of such safety concerns are
high likelihoods of thigh injury, pelvic
injury, or head injury; fuel leakage; and
door openings. When asked about how
safety concerns would influence their
decision, most respondents responded
that “having information about crash
test anomalies is important and they
would use the information to assist
them in making a decision to purchase
one vehicle over another”.9
Furthermore, the agency stated its belief
that consumers would be misled if,
when shopping for a vehicle, the
NHTSA Web site indicated that there
was a safety concern but none appeared
on the label at the point of sale. On the
NHTSA Web site, information
describing the safety concern and any
remedy taken by the manufacturer is
described by clicking on the hypertext.
Given the space constraints for safety
information and for the Monroney label
in general, NHTSA recognizes that
requiring manufacturers to include the
same level of information on the label
as appears on the NHTSA Web site
could easily result in the text’s being so
small as to be illegible. NHTSA believed
it important that the label show
consumers how to find more
information on the safety concern.

For these reasons, NHTSA proposed
that when testing identifies a safety
concern associated with a vehicle, the
symbol

(D)
be placed in the appropriate rating
category positioned as a superscript to
the right of the right-most star in the
rating category.1© NHTSA also proposed
to require the text ““Safety Concern: Visit
http://www.safercar.gov.

NADA stated that it “objects to the
idea of requiring the use of the
exclamation point concern symbol,”
stating that several dealers suggested
that the symbol would “raise
unnecessary questions for prospective
purchasers.” NADA suggested that in
lieu of the safety warning, the proposed
reference to http://www.safercar.gov be
revised to read: “Visit http://
www.safercar.gov for more detailed
vehicle safety information.”

9 “Focus Groups Regarding Presentations of Crash
Test Anomalies” NHTSA-2004-19104-1.

10 Detailed information concerning the specific
safety rating will be published in a NHTSA press
release as well as posted on the safercar.gov Web
site

While we have considered NADA’s
comment, we continue to believe, for
the reasons stated above, that there is a
need to alert prospective purchasers to
test occurrences resulting in safety
concerns that are not included in the
star rating. With the inclusion of
NHTSA'’s toll-free hotline number in the
footer area, prospective purchasers who
wish further information about the
safety concern can either visit http://
www.safercar.gov or call the toll-free
number.

The AIAM commented that by
convention, a superscript is
proportional to the base text size.
Therefore, NHTSA should clarify
whether the safety concern icon, a
superscript to the star rating, needs to be
proportional to the font size of the base
star rating. NHTSA agrees that this
recommendation would make the size of
the safety concern icon more objective.
In this final rule, the safety concern icon
is specified to make it proportional to
the font size of the star ratings.
Therefore, when placed next to a star as
a superscript, the safety concern icon
maintains a proportional ratio of 3:2, or
66 percent of the font size of the star(s).
However, when used as an explanatory
symbol (in the general area of the label),
the safety concern symbol is not a
superscript, and therefore, it should be
the same font size as the explanatory
text.

4. No Specific Font Type—After
reviewing the literature, NHTSA
concluded that there is no single “best”
font type for readability. Therefore, in
the NPRM, we did not propose a single
font type for use on the label. NADA
commented that NHTSA should specify
a font type to ‘““promote consistency,”
but did not offer a suggestion for a font
type. Other than this, NHTSA received
no comments addressing the font type
issue. Thus, this final rule specifies no
font type for the safety rating label.

5. Font Sizes of Text and Star
Ratings—In order to ensure that the
label is readable, NHTSA proposed that
the text “Frontal Crash,” “Side Crash,”
“Rollover,” “Driver,” ‘“Passenger,”
“Front Seat,” “Rear Seat,” and “Not
Rated,” and where applicable, the star
graphic indicating each rating, as well
as any text in the header and footer
areas of the label have a minimum font
size of 12 point. NHTSA noted that 12
point would make the safety rating label
consistent with NHTSA’s Automobile
Parts Content Label (49 CFR part 583)
which is often placed on the Monroney
label. NHTSA further proposed that all
other text or symbols on the label have
a minimum font size of 8 point.

In response to the NPRM, GM stated
that it supports NHTSA’s proposed font
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sizes. The Advocates and Public Citizen
urged that all fonts on the safety rating
label be a minimum of 12 point. Senator
DeWine urged that the explanatory
statements on the safety rating label be

a minimum of 10 point. NADA
recommended that the font size of the
label be consistent with the 8 percent of
the Monroney label standard, and not be
a specific minimum font size.

In this final rule, NHTSA has decided
to make final the font sizes that it
proposed in the NPRM; 12-point font for
the header and footer, 8 point font for
the explanatory information, and 12
point font for everything else. NHTSA
has decided not to provide all
information in the same font size (12
point font) because to do so would
detract from the star ratings themselves.
Assuming that the labels are kept to the
minimum size, use of the same font size
would result in less open space on the
safety rating label and could make the
label appear crowded and confusing.
Using a 10 point font for the explanatory
notes makes the information on the
safety rating label seem too uniform,
with less focus on the star ratings
themselves.

F. Layout of the Safety Rating Label

The agency proposed to require that
the safety rating label portion of the
Monroney label be surrounded by a dark
line and be sub-divided into the
following six areas: (1) A heading area;
(2) frontal crash area; (3) side crash area;
(4) rollover area; (5) general text area;
and (6) footer area. The areas would be
placed horizontally in the following
descending order, and that each area
would take up the entire horizontal
area: the heading area is at the top,
followed by the frontal, side, rollover,
general, and footer area (at the bottom).
NHTSA also proposed that the border of
the label be surrounded by a dark line
and that the frontal, side, rollover, and
general areas be separated from each
other by dark lines. All dark lines would
have a minimum width of 3 points. We
stated our belief that the dark lines
would enable consumers to readily
distinguish among and decipher the
information on the safety rating label.

NHTSA received no comments on the
overall format of the safety rating label
or on the heading area and rollover area.
For these areas, NHTSA adopts as final
its proposed format for these areas. The
format of each sub area is outlined
below.

1. Heading Area—The heading area
would help consumers find and identify
the NHTSA safety rating information on
the Monroney label. The agency
proposed that the heading read
“Government Safety Ratings” in white

lettering and that the heading area be
printed with a dark background that
easily contrasts with white lettering.
NHTSA received no comments on the
heading area and is adopting as final its
proposal.

2. Frontal Area—Currently, NHTSA
provides consumers with frontal crash
ratings for two seating positions; the
driver and the right front passenger.
Ratings for each seating position are
based on the combined chance of
serious injury to the head and chest.
The term “Frontal Crash” and ‘‘Frontal
Star Rating” are used interchangeably to
describe the frontal crash test results,
while the driver and the right front
passenger test positions are only
referred to as “Driver” and ‘“Passenger,”
respectively. Consistent with these
terms, NHTSA proposed that “Frontal
Crash” be used to describe the frontal
crash test ratings and that “Driver” and
“Passenger”” be used to describe the
seating positions and the applicable star
rating.

For the frontal area section, NHTSA
also proposed to require that the
statements: “‘Star ratings based on the
risk of injury in a frontal impact” and
“Frontal ratings should ONLY be
compared to other vehicles of similar
size and weight” be provided at the
bottom of the frontal area to help
explain to consumers the nature and
meaning of the test.

In response to the NPRM, NADA
expressed concern about the language
making comparisons with vehicles of
“similar size and weight.” NADA stated
that since it may be ‘“‘too presumptive”
to assume that prospective purchasers
know what is meant by “similar size or
weight,” there should be reference to
http://www.safercar.gov (which “does a
good job of defining the NCAP vehicle
classes”) or a footnote noting it in the
frontal crash area of the label. The CEI
made a similar suggestion about http://
www.safercar.gov in the frontal crash
area.

NHTSA is not adopting these
suggestions because the reference to
http://www.safercar.gov is repetitive.
For these reasons, NHTSA will adopt as
final its proposal.

3. Side Area—The agency currently
conducts side impact tests that provide
consumers with side ratings for the first
and second row of a vehicle. For each
of these positions, ratings are based on
the chance of serious injury to the chest.
The terms “Side Crash” and ““Side Star
Rating” are used interchangeably to
describe the side crash test results. The
first and second row test positions are
referred to as “Front Seat” and ‘“‘Rear
Seat,” and “Front Passenger” and ‘‘Rear
Passenger” interchangeably. Consistent

with this terminology, NHTSA proposed
that “Side Crash” be used to describe
the side crash test ratings, and that
“Front Seat” and “Rear Seat” be used to
describe the seating positions and the
applicable star rating. For the side area,
NHTSA also proposed that the
statement ““Star ratings based on the risk
of injury in a side impact” be used at
the bottom of this section to help
explain to consumers the nature and
meaning of the test.

NADA suggested that for vehicles
without rear seats, manufacturers be
permitted to use the phrase ‘“Not
Applicable” in the test results section of
the label where rear seat ratings would
have been posted had the vehicle had a
rear seat. This issue was addressed
above under the heading: “Not Rated.”

4. Rollover Area—The rollover
resistance ratings currently provided by
the agency estimate the risk that a
vehicle will roll over if it is involved in
a single-vehicle crash. Ratings are based
on the combined result of the static
measurement of certain vehicle
properties and the results of a dynamic
maneuver test. The terms ‘“Rollover”
and “Rollover Rating” are used
interchangeably to describe the risk
estimates. Consistent with this
terminology, NHTSA proposed that
“Rollover” be used to describe the
rollover resistance ratings.

Some vehicles can have both a 4x2
and 4x4 version, each of which can have
a different rollover rating. In the NPRM,
the agency stated that it wants to make
clear that the NCAP rollover rating that
appears on a vehicle must be the rating
that applies to the appropriate trim
version of that vehicle, i.e., 4x2 or 4x4.
NHTSA also proposed that the
statement ““Star ratings based on the risk
of rollover in a single-vehicle crash” be
used at the bottom of the rollover area
to explain to consumers the nature and
meaning of the rollover tests. NHTSA
received no comments on the rollover
area and thus adopts as final its
proposal.

5. General Area—By their very nature,
rating systems have a highest and lowest
scale. NHTSA has described its five-star
rating system in terms such as ‘“‘ratings
range from one to five stars,” indicating
to consumers that the maximum rating
in each category is five stars.11 In the
NPRM, NHTSA stated its belief that the
safety label should also contain similar
wording which would be the first line
in the general area. Therefore, NHTSA
proposed that the text “Star ratings
range from 1 to 5 stars (k%) with
5 being the highest,” be in the general

11 “http://www.safercar.gov, Agency Press
Releases, Buying a Safer Car Brochure.”
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area to remind consumers that the
maximum rating is five stars. We stated
that in this way, the Congressional
requirement that the graphic depiction
of the vehicle rating be displayed in a
clearly differentiated fashion while also
indicating the maximum possible rating,
would be fulfilled.

In response to the NPRM, Senator
DeWine and Public Citizen suggested
that NHTSA specify a blanket statement
indicating that star ratings range from 1
star to 5 stars, with 5 being the highest,
and that all vehicles receive at least one
star. NHTSA notes that a statement
largely to this effect was proposed for
the general area on the safety rating
label. NHTSA does not believe it
necessary to emphasize the fact that any
rated vehicle receives at least one star.
Thus, in this final rule, NHTSA adopts
as final the text proposed in the NPRM.

Finally, NHTSA proposed that the
text “Source: National Highway Traffic
Safety Administration (NHTSA)”” appear
as the last line in the general area.
NHTSA stated its belief that placing this
statement at the bottom of the general
area would give consumers the added
confidence that manufacturers are not
supplying the ratings and that instead
the ratings are from a government
agency. NHTSA received no comments
on the last line, and adopts as final the
language it proposed.

6. Footer Area—A footer area would
help consumers identify the agency’s
Web site where additional NHTSA
safety information can be found. The
agency proposed that the heading read
“VISIT www.safercar.gov’’ in white
lettering and that the footer area be
printed with a dark background that
easily contrasts with white lettering.
This also would fulfill the mandate from
Congress that the label contain reference
to www.safercar.gov and additional
vehicle safety resources, as the Web site
provides other safety information.

In response to the NPRM, Senator
DeWine and Public Citizen suggested
that NHTSA’s toll-free hotline number
be specified on the safety rating label, in
addition to http://www.safercar.gov.
NHTSA concurs with this suggestion.
Including the hotline number may make
it easier for consumers without internet
access to find out more about a
particular vehicle’s rating. Thus, in the
final rule, the footer area will specify
NHTSA'’s hotline number in addition to
http://www.safercar.gov. To save space,
the word ““Visit” is removed. As
discussed in the next section, in this
final rule, NHTSA is also revising the
regulatory text wording for the footer
area to ““a font that easily contrasts with
a dark background.”

7. Color of Font Must Contrast Easily
With a Dark Background—NHTSA
proposed to require that, unless
otherwise noted, the background be in
a color that contrasts easily with dark
text and that dark text be used. This
proposal sought to ensure a stark
contrast so that the information can be
easily read. In response to the NPRM,
Ford noted that the regulatory text
under the heading area specifies “‘a font
that easily contrasts with a dark
background,” but the text under “footer
area” specifies a white font on the dark
background. Ford further noted that the
regulatory text under “Footer Area’” and
“General Information” specifies that a
black line be used, but that several
sections of the text specify the use of a
dark line within the label format. Public
Citizen stated that NHTSA should
require a background color of white or
off-white.

After reviewing the public comments,
in this final rule, NHTSA is revising the
regulatory text in its final rule to specify
a font/background that easily contrasts,
rather than specifying colors. To do so
will allow manufacturers to provide
color safety rating labels if they wish to
do so. Therefore, NHTSA revises the
regulatory text wording for the footer
area to ‘“‘a font that easily contrasts with
a dark background.”

G. New Labeling and Re-Labeling Issues

In the NPRM, NHTSA explained the
labeling procedure for newly introduced
vehicles, carry-over vehicles,2 and
redesigned vehicles. In June of each
year, NHTSA collects vehicle
information from vehicle manufacturers
to help the agency identify new vehicle
models, redesigned vehicles, and carry-
over vehicles. After it analyzes the
information provided, NHTSA
determines and announces at NHTSA’s
NCAP Web site: http://
www.safercar.gov,3 which models are
carry-over models, which new models
are not being tested, and new models
that are being tested. NHTSA also sends
a letter to each manufacturer, indicating
the manufacturer’s vehicles that have
been selected for NCAP testing.

In the NPRM, NHTSA stated its intent
to maintain this current process.
However, in addition to the letter sent
to manufacturers indicating the models
that have been selected for testing with
the advent of the safety rating labels on
the Monroney label, NHTSA now plans

12 Carry-over vehicles are vehicles that have been
tested under the NCAP program in previous years,
and whose design has not changed, therefore
retaining its safety rating.

13 Through carry-over vehicles and new testing,
NCAP provides ratings for about 80 percent of the
(non-motorcycle) passenger vehicle fleet each year.

to send a separate letter officially
informing each manufacturer as to the
models NHTSA has determined are
carry-over models, and the NCAP star
rating(s) of those models. NHTSA plans
to provide these letters to the
manufacturers as soon as a
determination is made regarding the
status of models (i.e., carry-over or non-
carryover) to ensure that the
manufacturers can place NCAP star
ratings on these models as soon as the
new year of production is begun.

For newly tested vehicles, NHTSA
stated that it will maintain its current
quality control process and posting of
results on www.safercar.gov. Once
NHTSA has completed the quality
control process, it plans to send a letter
to the manufacturer of the tested model
informing them of the model’s NCAP
rating. This letter will also inform the
manufacturer of the agency’s
determination as to trim lines 4 and
corporate twin models to which the
ratings will apply.

1. Optional Testing, Non-Carryover
Vehicles and Redesigned Vehicles—
Although it provides information on a
significant portion of vehicles sold in
the U.S., the agency does not rate every
single vehicle nor is it able to retest
vehicles that have undergone a
significant safety improvement during
the model year. Therefore, in 1987, the
agency published a notice establishing
an optional test program.?® The optional
program serves to provide consumers
with up-to-date safety information on
new vehicles that have undergone a
mid-model year production change,
models with optional safety equipment
that the agency had not selected for
testing, or a make and model not
selected for testing by the agency. The
optional NCAP program operates
according to the same guidelines and
procedures as the regular NCAP.
Further, in order for a vehicle that has
already been tested by the agency to
qualify for testing under the optional
NCAP program, the vehicle’s
manufacturer must submit to NHTSA
evidence that it has changed the vehicle
in a way likely to improve significantly
the NCAP test results for that vehicle.
The agency then analyzes the
manufacturer’s submission and informs
the manufacturer whether it has
approved the vehicle for optional
testing.

Every year, a number of tests are
conducted under this program, with

14 Most car models come in more than one trim
line, each of which has different standard
equipment and available options.

15 Initial criteria published on August 21, 1987
(52 FR 31691), and then revised on February 5,
1988 (53 FR 3479).
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many being mid-model year safety
changes. For those vehicles that fall into
this category, and whose ratings may no
longer be accurate (because the
production change has occurred prior to
NHTSA granting the request), the
agency proposed that when the agency
grants an optional NCAP test request, a
manufacturer may immediately begin to
label those changed vehicles as “Not
Rated.” Upon completion of the
optional NCAP testing, the
manufacturer would be notified of the
results. Thirty days after notification, it
would then be required to display the
ratings on the safety rating label.

A non-carryover vehicle is a vehicle
whose safety rating would no longer
apply when the vehicle is continued
into the new model year. In most cases,
the inapplicability results from the
vehicle’s having undergone significant
changes between model years.
Addressing the issue of non-carryover
vehicles, Senator DeWine stated that
NHTSA should maintain the previous
NCAP ratings on non-carryover vehicles
until NHTSA re-tests the new model
and the manufacturer starts labeling
with the “new” rating. Senator DeWine
noted:

The language of the AIDA amendment is
clear on this point and does not appear to
give NHTSA the flexibility to rescind NCAP
ratings once they have been published.
Section 10307 of SAFETEA-LU states that “‘if
one or more safety ratings * * * have been
assigned and formally published or released
by the National Highway Traffic Safety
Administration under the New Car
Assessment Program,” that information must
be included on the Monroney label. Labeling
a vehicle that has been rated as “not rated”
may, in some cases, be a prima facie violation
of the law.

Senator DeWine also stated that, on
redesigned vehicles (a vehicle whose
safety rating ceases to be applicable due
to design changes made during the
model year), the previous NCAP rating
should be maintained, but the label
should include a graphic notation and a
short statement that a design change has
been made, which may affect the
displayed rating. Public Citizen stated
that for vehicles that were redesigned
during the year, the pre-model year
score and any applicable safety
concerns should be maintained, but the
following text should also be on the
label: “This model has been redesigned
and is being retested. Prior test results
may or may not apply. To check
whether new test results are now
available, call 1-800-XXXX.” Public
Citizen further commented that for
redesigned vehicles, the term “unrated”
is inaccurate and misleading to
consumers. Advocates commented that

for vehicles that were redesigned mid-
year, the previous NCAP ratings should
be maintained until NHTSA performs
an optional NCAP test of the new
model.

The concern expressed by Advocates,
Senator DeWine and Public Citizen
appears to be that under the NPRM,
once NHTSA approves optional NCAP
testing for a vehicle model that has been
redesigned during the model year, the
safety ratings on the new production of
that vehicle would be “Not Rated.”
Although manufacturers would have an
incentive to redesign vehicles with poor
safety ratings, Advocates noted that
“there is no guarantee that a redesign
will improve the vehicle safety ratings
of the redesigned vehicle line.” Even if
the vehicle safety ratings turn out to be
the same as they were before the
redesign, the manufacturer gains by
having “Not Rated” on the safety labels
of the redesigned vehicles for the period
before the vehicle is rated again.

In response, NHTSA notes that
optional tests are carried out as soon as
vehicles are available. There could be
ratings as early as 14 days after vehicles
become available. In addition, one of the
purposes of NCAP rating is to provide
an incentive for manufacturers to
redesign vehicles with “poor safety
ratings.” The use of a ““Not Rated”” label
in the interim period during which the
vehicle is being tested and rated is
worthwhile as the agency only grants
permission for optional tests for
vehicles that have undergone a safety
improvement if the improvement is
deemed likely to significantly increase
one of the vehicles’ NCAP ratings.
Customers with a special interest in a
particular vehicle and who are willing
to wait to buy a redesigned vehicle, can
be informed of updates about the
vehicle’s safety rating by visiting http://
www.safercar.gov, or calling NHTSA’s
toll-free hotline number. Because there
are many competing vehicles in the
marketplace, those consumers unwilling
to wait, and who may be wary of a “Not
Rated” label, may decide to focus only
on similar vehicles with high ratings.

After reviewing the comments, in this
final rule, NHTSA has decided not to
require the manufacturer to provide
“‘old ratings” on redesigned vehicles or
vehicles with NHTSA recognized safety
changes. Specifying ““old ratings” would
be to require manufacturers to provide
information that NHTSA has
determined is no longer accurate for that
vehicle.

Before a manufacturer may begin
labeling redesigned or non-carryover
vehicles as “Not Rated”” and/or ““To Be
Rated,” NHTSA must first conduct an
engineering analysis on changes that

were made to the vehicle and then
determine whether those changes will
likely affect the vehicle’s safety
performance. Therefore, the vehicle
must have had an engineering change
that would affect the safety performance
of the vehicle in an NCAP test. NHTSA
will not perform a test on, allow an
optional test on, or require a
manufacturer to label as “Not Rated,” a
vehicle if the vehicle only has cosmetic
changes. This policy is consistent with
http://www.safercar.gov, which posts a
“Not Rated” or “To Be Rated” on the
Web site for redesigned vehicles and
vehicles with significant safety changes.

Finally, BMW suggested that NHTSA
should allow each manufacturer to
apply the safety rating(s) to all model
variants that the manufacturer believes
should have that specific rating, without
notifying NHTSA. NHTSA does not
agree with this suggestion. SAFETEA—
LU requires that manufacturers label
vehicles with NCAP ratings that have
been formally published or released. In
the NPRM, NHTSA proposed that
formal release of the NCAP ratings
would occur when NHTSA sends a
letter to the manufacturer informing it of
the vehicles and trim lines, or variants
of a vehicle, to which the ratings will
apply. Allowing manufacturers to label
vehicles without this NHTSA letter
would not be consistent with
SAFETEA-LU, as the ratings would not
have been officially published or
released by the agency. NHTSA believes
it is important to review the
manufacturers’ test data that establish
the trim lines or variants of a vehicle
that have the same NCAP rating, to
ensure legitimacy and customer
confidence in the ratings program. The
agency has also evaluated self-
certification as an option for
manufacturers to provide ratings. Of the
new vehicles tested under the NCAP
Program, a relatively small percentage
(approximately 7 percent of the entire
vehicle fleet) will arrive at dealers
before ratings have been released and
labels bearing those ratings can be
placed on them. While the agency has
evaluated many ways of reducing the
number of tested vehicles without
ratings, including buying vehicles
directly from the manufacturer (as
opposed to a dealer) and allowing the
manufacturers to provide their own
NCAP ratings, the agency has decided
not to change its current procedures
because it does not want the integrity of
the program to be at issue and because
manufacturer-provided ratings may not
reveal potential safety concerns.

2. Re-Labeling of Vehicles Produced
Before NHTSA Notifies Manufacturers
of Safety Rating Information—NHTSA
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did not propose to require
manufacturers to re-label vehicles
produced before NHTSA has notified
them of safety rating information for
those vehicles; the vehicles that are
required to have the NCAP star rating
will be determined based on the date of
notification and on the date of vehicle
manufacture. NHTSA tentatively
determined that the cost and burden on
manufacturers of a re-labeling
requirement would have little benefit in
a large number of cases. This is
especially true since some vehicles
would have already been sold. However,
under NHTSA’s proposal,
manufacturers would be able to re-label
vehicles voluntarily, should they
choose, by replacing the entire
Monroney label (not just the section
with the NCAP information).

In response to the NPRM, Advocates
commented that NHTSA should require
re-labeling of all vehicles manufactured
prior to an NCAP test if they have not
yet been sold. Similarly, Senator
DeWine stated that NHTSA should
require re-labeling of all vehicles still at
the plant, whether they have been
labeled yet or not. Ford stated that
manufacturers should have the option of
re-labeling such vehicles, but it should
not be mandatory. GM supported
NHTSA'’s decision not to make re-
labeling mandatory. NADA concurred
with NHTSA'’s decision to allow
manufacturers to send out replacement
Monroney labels for those vehicles
displaying old or no safety labels, once
new test data are available.

After carefully considering the public
comments, NHTSA is adopting the
position it proposed in the NPRM and
is not requiring re-labeling of vehicles
that were manufactured prior to the
labeling deadline (30 days after NCAP
test results are provided to the
manufacturer). Requiring manufacturers
to re-label would result in significant
costs to manufacturers both in re-
labeling of vehicles and in potential
delays in new vehicles’ being shipped to
dealers.

After consulting with DOJ, both DOJ
and this agency believe that
manufacturers may voluntarily re-label
vehicles to reflect updated NCAP
information by replacing the entire
Monroney label (not just the section
with the NCAP information). We note,
however, that DOJ further advises that
while this is permissible, the re-labeling
must be done in a manner so that the
consumers do not see the vehicle while
it is without a Monroney label.

H. NCAP Rating Labels Are Placed
Within 30 Days After Receipt of NHTSA
Notification of Test Results

To reach as many consumers as
possible, vehicles should have their
ratings displayed as soon as possible.
Therefore, NHTSA proposed to require
vehicle manufacturers to place the
NCAP ratings on the Monroney label of
new vehicles 30 days after their receipt
of NHTSA'’s notification of the test
results. The agency indicated that it had
tentatively concluded that this is a
reasonable time frame since
manufacturers know that they may need
to add the NCAP rating, and can take
that into account in designing the
Monroney labels. The only change that
would need to be made on the label is
placing the number of stars and safety
concern (if applicable) that the vehicle
received in the appropriate area.

In response to the NPRM, both AIAM
and GM wrote in support of the 30 day
period for inclusion of ratings on the
Monroney label. Senator DeWine and
Public Citizen recommended that the 30
day period be shortened. Public Citizen
recommended shortening the time
period to 5, or at most, 10 days, since
manufacturers receive advance notice of
the test results from NHTSA. Ford and
AIAM generally supported the 30 day
period, but requested the possibility of
an extension if technical concerns
should arise. DaimlerChrysler suggested
that NHTSA specify ““30 business days”
rather than ““30 calendar days” because
national and corporate holidays that
occur throughout the year may interfere
with the 30 day period, and may result
in insufficient time to label vehicles if
only ““30 calendar” days are allowed.
NHTSA notes that the term “‘business
days” may differ depending on the
company (since many companies have
official shut down periods during the
summer and/or around the end of the
year), and may even differ depending on
the national origin of the company since
U.S. Federal holidays differ from the
holidays of other nations.

In proposing ““30 days,” NHTSA
meant “30 calendar days.” NHTSA
decided on ““30 days” after considering
the time needed to implement labeling
of vehicles and taking national and
corporate holidays into account, along
with existing labeling procedures,
manufacturing locations, and shipping,
when it concluded that 30 calendar days
provided enough time for manufacturers
to label vehicles. Allowing a time period
longer than 30 days would mean
customers would have less timely
information. No technical or other
convincing reasons were offered to
justify a longer time.

Advocates noted that under NHTSA’s
proposal, manufacturers would not be
required to change the safety rating
labels on any vehicle built before
NHTSA notification of the safety
ratings, i.e., up to 30 days after the
notification, even though the vehicles
built pre-and-post 30 days after
notification would be identical in terms
of safety performance. Since re-labeling
of vehicles built before the 30-day
period would not be mandatory, if the
safety ratings are not “impressive,”
Advocates stated: “Consumers who see
the previously built vehicles will only
see out-of-date information on the safety
labels of these vehicles.” NHTSA notes
that consumers will be able to access the
most current safety rating information
about a vehicle by visiting the http://
www.safercar.gov Web site or by calling
NHTSA'’s toll-free hotline number.

Before issuing the NPRM, NHTSA
considered whether to propose a time
period shorter than 30 days. NHTSA
concluded that a shorter time period
does not allow sufficient time for
labeling by some manufacturers,
especially those manufacturing vehicles
outside the United States. Factors that
might result in delays in label
production by manufacturers include
labeling of imported vehicles at ports;
the fact that in many cases, label
production is contracted out to another
company; and differences in printing
processes and printing equipment
among manufacturers.

Regarding Public Citizen’s comment
that manufacturers receive advance
notice of the ratings, NHTSA notes that
this statement is not fully accurate.
While many manufacturers attend the
tests and thus receive the preliminary
test results, not every one does so. Thus,
shortening the 30 day time period
would put an undue burden on those
manufacturers that do not. Even if a
manufacturer were present at the NCAP
test, the manufacturer would not have
access to the final, official results until
NHTSA releases the ratings
simultaneously to them and to
consumers. Before making a final
determination on the rating, NHTSA
performs a thorough quality control
check of the data. During this quality
control process and analysis, the lab test
results could change from those
preliminarily reported. The quality
control process, which occurs between
the test and the official release of the
test results, is not included in the
manufacturers’ 30 day deadline to label
vehicles with NCAP results. The 30-day
requirement reflects the time needed by
manufacturers to implement the
labeling change upon official
notification of ratings by the agency.
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Finally, regarding Ford’s comment
that in the event of technical concerns,
manufacturers may need an extension of
the 30 day time period, NHTSA notes
that technical concerns are resolved
during the agency’s quality control
process. Once quality control of the test
results is complete, manufacturers are
notified of results and have 30 days to
begin labeling the vehicles.

For the reasons explained above, the
agency has clarified “30 days” so that it
now reads ‘30 calendar days” in the
regulatory text.

I. Other Issues

In response to the NPRM, commenters
raised the following additional issues
regarding the administration of the
NCAP Program, but not with the safety
rating labels. Since changes to the safety
rating labels were not suggested, the
raising of these issues did not result in
changes to the final regulatory text. The
issues, and NHTSA’s response, are as
follows.

Public Citizen stated that as an
alternative to stars, NHTSA should use
an A through F grading scale, “as in
school grading systems.”” This is a
suggestion to make a fundamental
change to the NCAP star rating program,
which has been in effect since 1994.
Regarding the safety labeling
rulemaking at issue, since the A through
F grading scale was not proposed in the
NPRM, it is outside the scope of the
rulemaking, and therefore, will not be
adopted in the final rule. Public Citizen
also suggested that NHTSA upgrade its
crash test criteria and add new tests for
compatibility, handling or active safety,
rollover crashworthiness and pedestrian
safety. The Advocates similarly urged
NHTSA to upgrade the NCAP Program
by “providing consumers with more
comparative safety information.”
NHTSA notes that it is considering
potential improvements to make it more
effective. However, since these
comments address the broader issue of
NCAP program administration, not
specifically safety rating labeling, they
are outside the scope of this rulemaking.

Ford commented that when agency
determines test dates for vehicle testing,
NHTSA should “batch” (test the same
class of vehicles during the same time
period) NCAP tests to prevent
manufacturers whose vehicles were
rated first from having a competitive
advantage. NHTSA is not adopting this
recommendation. In view of the large
number of vehicles that the agency tests
annually, batching vehicles is
inconsistent with providing consumers
with safety ratings in a timely manner.
For any one class of vehicles, models
are introduced into the market

throughout the year, and not in
“batches.”

DaimlerChrysler recommended that
NHTSA notify manufacturers by mid-
March of each calendar year about the
vehicles which NHTSA will consider as
carryovers for the subsequent model
year. DaimlerChrysler noted that
introduction of carryover vehicles can
begin as early as May in any calendar
year. NHTSA notes that it annually
issues request letters to manufacturers
for new model year vehicles and sets a
deadline of early June for manufacturers
to provide NHTSA with this
information. However, NHTSA notes
that a manufacturer is free to provide
NHTSA with carry-over information
even earlier. We consistently review
requests throughout the year, and have
always provided a prompt response to
the manufacturer.

Ford also suggested that NHTSA
request information on new, redesigned,
and carryover vehicles bi-annually since
many new vehicles are introduced
throughout the calendar year. NHTSA
notes that since manufacturers are
already free to submit information to
NHTSA throughout the year, it sees no
need to limit manufacturers to bi-annual
submissions or to require such
submissions. The present system, under
which manufacturers provide
information to the agency at their
discretion, has made NHTSA aware of
early vehicle launches (since
manufacturers frequently provide this
information in their June submissions).
NHTSA has often included vehicles
launched mid-year in its vehicle
selections for NCAP testing. In addition,
even if NHTSA does not select a vehicle
for testing, the manufacturer can always
request an optional NCAP test.

Senator DeWine commented that it is
essential that the NCAP rollover ratings
apply only to the trim line of the vehicle
tested, be it 4x2 or 4x4. Along these
lines, Ford suggested that NHTSA meet
with each manufacturer individually to
discuss which of its vehicles NHTSA
plans to test and the trim lines or
variants to which the rating will apply.
NHTSA notes that manufacturers
already provide trim line information
when the information is requested in
June. NHTSA then uses this information
(and when necessary, test data) to make
an engineering judgment as to the trim
lines to which the rating will apply. In
addition, in its annual request letter,
NHTSA asks manufacturers for the
names of trim lines and variants of each
model vehicle. NHTSA reviews the
provided information and promptly
responds in a letter to the
manufacturers, specifying the vehicles
to which the NCAP rating applies,

before the vehicle is tested. This
procedure prevents unnecessary delay
in providing the results to customers
(for certain trim variants) and prevents
manufacturers from waiting until they
receive notification of their NCAP test
results before notifying NHTSA of sister
vehicles and similar trim variants.
NHTSA encourages manufacturers to
review the letter promptly to make sure
NHTSA'’s decision on the applicability
of ratings to sister vehicles and any trim
variants are accurate before a vehicle is
tested and rated.

Ford recommended that NHTSA
publish safety concern test procedures
and criteria and establish a procedure
for the agency to notify manufacturers of
potential future safety concern items
and criteria so that the manufacturers
may evaluate them. In a press release
dated April 18, 2002, NHTSA discussed
the criteria used by the agency for safety
concerns. In that press release, NHTSA
stated that results that raise serious
safety issues, but are not reflected in star
ratings, would be noted as safety
concerns. Because it cannot predict in
advance all possible safety concerns, the
agency does not believe that it is
possible to generate an exhaustive list of
all future safety concerns. Past safety
concerns have included fuel leaks in
excess of Federal Motor Vehicle Safety
Standard No. 301, door openings greater
than six inches, injury values (not
reflected in the star ratings) that exceed
thresholds set forth by corresponding
FMVSSs, and structural failure or non-
intended performance of vehicle
components during testing. Further,
NHTSA has already made
manufacturers aware of the types of
issues that occurred in the past and that
NHTSA has deemed to be safety
concerns. Therefore, NHTSA sees no
reason to establish yet another review
process.

Ford suggested that a consumer
education program be established to
help launch the addition of NCAP
ratings to the Monroney label. Suggested
information for consumers would
include: Clear definitions of all ratings
and terminology used on the NCAP
label, the http://www.safercar.gov Web
site, and the Buying a Safer Car
Brochure; the vehicle selection process
for vehicles scheduled for NCAP testing;
and NCAP testing parameters and test
timing. Many of these issues are already
addressed at http://www.safercar.gov.
Additionally, we will work with NADA
and other interested parties to help
educate dealers and consumers about
the new safety label.
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IV. Statutory Basis for the Final Rule

The statutory basis for the final rule
is Section 10307 of the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU), Pub. L. 109-59
(August 10, 2005; 119 Stat. 1144). That
section requires each new passenger
automobile that has been rated under
NHTSA’s New Car Assessment Program
(NCAP) to have those ratings displayed
on the Monroney label. SAFETEA-LU
specifies a number of detailed
requirements for the label, including
content, format, and location. It also
requires NHTSA (by delegation of
authority from the Department of
Transportation) to issue regulations to
ensure that the new labeling
requirements are implemented by
September 1, 2007.

More specifically, section 10307
specifies that the label must:

(1) Include a graphic depiction of the
number of stars, or other applicable
rating, that corresponds to each such
assigned safety rating displayed in a
clearly differentiated fashion indicating
the maximum possible safety rating:

(2) Refer to frontal impact crash tests,
side impact crash tests, and rollover
resistance tests;

(3) Contain information describing the
nature and meaning of the crash test
data presented and a reference to
additional vehicle safety resources,
including http://safercar.gov; and

(4) Present its information in a legible,
visible, and prominent fashion and
cover at least—

(A) 8 percent of the total area of the
label; or

(B) An area with a minimum length of
472 inches and a minimum height of 372
inches.

If an automobile has not been tested
under the NCAP Program or safety
ratings for such automobile have not
been assigned in one or more categories,
section 10307 requires a statement to
that effect to be provided.

In this final rule, NHTSA implements
the requirements of section 10307 of
SAFETEA-LU by adding a new section
to 49 CFR part 575, Consumer
Information. Section 575.301, Vehicle
Labeling of Safety Rating Information,
provides that:

(1) New passenger automobiles
manufactured on or after September 1,
2007 must display specified NCAP
information on a safety rating label that
is part of their Monroney label;

(2) The specified information must
include a graphical depiction of the
number of stars achieved by a vehicle
for each safety test;

(3) Information describing the nature
and meaning of the test data, and

references to http://www.safercar.gov
and NHTSA'’s toll-free hotline number
for additional vehicle safety
information, must be placed on the
label;

(4) The label must be legible with a
minimum length of 4% inches and a
minimum width of 3% inches or 8
percent of the Monroney label,
whichever is larger;

(5) Ratings must be placed on new
vehicles manufactured 30 or more days
after the manufacturer receives
notification from NHTSA of NCAP
ratings for those vehicles.

As discussed above, in its discretion,
the agency decided to require that the
label indicate the existence of safety
concerns identified during NCAP
testing, but not reflected in the resulting
NCAP ratings. It also decided to require
that the agency’s toll-free hotline
number appear on the label and adopted
specifications for such matters as the
wording and arrangement of some of the
messages and the size of the font.
Section 575.301 permits a smaller safety
rating label for vehicles not tested by
NHTSA and for which no safety ratings
have been provided in any category of
vehicle performance.

V. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rule under Executive Order 12866
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
under E.O. 12866, “Regulatory Planning
and Review.” This action has been
determined to be ‘“‘non-significant”
under the Department of
Transportation’s regulatory policies and
procedures. The agency has concluded
that the impacts of this rule are so
minimal that preparation of a full
regulatory evaluation is not required.

This final rule implements a statutory
requirement for manufacturers to add
NCAP rating information to the existing
Monroney label. We have considered
and concluded that the one-time design
cost, the cost of redesign to replace “Not
Rated” with stars each time a vehicle is
rated, and the increase in cost of adding
the NCAP safety information to the
existing Monroney label all to be minor.
No other NCAP procedures need to be
modified as a result of this rulemaking.

We estimate that the cost of a label
would be $0.08 to $0.14 per vehicle (in
2004 dollars). This estimate assumes
that the size of the Monroney label is
made larger to include this information.
If the label is kept the same size and this
information is just added to the label,

the cost would be about $0.01 per
vehicle. In either case, the costs are
considered minimal.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small governmental jurisdictions). The
Small Business Administration’s
regulations at 13 CFR Part 121 define a
small business, in part, as a business
entity “which operates primarily within
the United States.” (13 CFR 121.105(a)).
No regulatory flexibility analysis is
required if the head of an agency
certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

NHTSA has considered the effects of
this rule under the Regulatory
Flexibility Act. There are four small
motor vehicle manufacturers in the
United States building vehicles that will
be affected by this rule. There are other
small businesses involved in multistage
manufacturing. Those small businesses
that are final stage manufacturers of
covered vehicles must label their
vehicles with the abbreviated label
specified in this final rule as “Not
Rated.” I certify that this final rule will
not have a significant economic impact
on a substantial number of small
entities. The statement for the factual
basis for this certification is that this
rule does not add a significant economic
cost (estimated to be less than $0.15 per
vehicle) to the cost of a motor vehicle.

C. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.) (PRA),
a person is not required to respond to
a collection of information by a Federal
agency unless the collection displays a
valid OMB control number. For the
following reasons, NHTSA concludes
that this final rule will not impose any
new collection of information
requirements for which a 5 CFR Part
1320 clearance must be obtained. As
earlier described, this final rule will
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require vehicle manufacturers to
include on their Monroney labels the
safety rating information published for
NCAP. In the NPRM, we proposed how
NHTSA would describe the appearance
of the label, and specify to the
manufacturers, in both individual letters
to the manufacturers and on NHTSA’s
NCAP Web site (http://
www.safercar.gov), the information
specific to a particular motor vehicle
model and make that the vehicle
manufacturer must put on the
Monroney label.

Because, in this final rule, NHTSA
specifies the format of the label, and the
information each manufacturer must
include on the Monroney label, this
“collection of information” falls within
the exception described in 5 CFR
Section 1320.3(c)(2) which states in
part: “The public disclosure of
information originally supplied by the
Federal government to the recipient for
the purpose of disclosure to the public
is not included within this definition.”

NCAP ratings are created by NHTSA.
This final rule requires vehicle
manufacturers to take NHTSA’s NCAP
ratings (which NHTSA will supply to
each manufacturer) and report them on
Monroney labels, thus disclosing them
to potential customers (i.e., the public).
For vehicles with no NCAP ratings, in
this final rule, NHTSA specifies
verbatim, an abbreviated label with the
statement: “This vehicle has not been
rated by the government for frontal
crash, side crash, or rollover risk.”
Alterers of previously certified vehicles
would include the following NHTSA-
specified phrase on a label: “This
vehicle has been altered. The stated star
ratings on the safety rating label may no
longer be applicable.” For these reasons,
this final rule imposes a “collection of
information” requirement for which 5
CFR part 1320 approval need not be
obtained.

D. National Environmental Policy Act

NHTSA has analyzed this rule for the
purposes of the National Environmental
Policy Act and has determined that it
will not have any significant impact on
the quality of the human environment.

E. Executive Order 13132 (Federalism)

The agency has analyzed this rule in
accordance with the principles and
criteria contained in Executive Order
13132 and has determined that it does
not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement. This rule has no substantial
effects on the States, on the current
Federal-State relationship, or on the
current distribution of power and

responsibilities among the various local
officials.

F. Civil Justice Reform

This rule will not have any retroactive
effect. Parties are not required to
exhaust administrative remedies before
filing suit in court.

G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs us to use voluntary consensus
standards in regulatory activities unless
doing so would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies, such as the
Society of Automotive Engineers (SAE).
The agency searched for, but did not
find any voluntary consensus standards
relevant to this rule.

H. Unfunded Mandates Reform Act

This rule will not impose any
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. This rule will not result in costs
of $100 million or more to either State,
local, or tribal governments, in the
aggregate, or to the private sector. Thus,
this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

List of Subjects in 49 CFR Part 575

Consumer protection, Motor vehicle
safety, Reporting and recordkeeping
requirements, Tires.

m In consideration of the foregoing, 49
CFR part 575 is amended to read as
follows:

PART 575—CONSUMER
INFORMATION

m 1. The authority citation for part 575
is revised to read as follows:

Authority: 49 U.S.C. 32302, 30111, 301115,
30117, 30166, and 30168, Pub. L. 104—414,
114 Stat. 1800, Pub. L. 109-59, 119 Stat.
1144, 15 U.S.C. 1232(g); delegation of
authority at 49 CFR 1.50.

Subpart A—Regulations Issued Under
Section 112(d) of the National Traffic
and Motor Vehicle Safety Act; General

m 2. The heading for subpart A is
revised to read as set forth above.
m 3. Subpart D is added to read as
follows:

Subpart D—Safe, Accountable,
Flexible, Efficient Transportation
Equity Act: A Legacy for Users
(SAFETEA-LU); Consumer Information

§575.301 Vehicle Labeling of Safety
Rating Information.

(a) Purpose and Scope. The purpose
of this section is to aid potential
purchasers in the selection of new
passenger motor vehicles by providing
them with safety rating information
developed by NHTSA in its New Car
Assessment Program (NCAP) testing.
Manufacturers of passenger motor
vehicles described in paragraph (b) of
this section are required to include this
information on the Monroney label.
Although NHTSA also makes the
information available through means
such as postings at http://
www.safercar.gov and http://
www.nhtsa.dot.gov, the additional
Monroney label information is intended
to provide consumers with relevant
information at the point of sale.

(b) Application. This section applies
to automobiles with a GVWR of 10,000
pounds or less, manufactured on or after
September 1, 2007, that are required by
the Automobile Information Disclosure
Act, 15 U.S.C. 1231-1233, to have price
sticker labels (Monroney labels), e.g.,
passenger vehicles, station wagons,
passenger vans, sport utility vehicles,
and recreational vehicles.

(c) Definitions. (1) Monroney label
means the label placed on new
automobiles with the manufacturer’s
suggested retail price and other
consumer information, as specified at 15
U.S.C. 1231-1233.

(2) Safety rating label means the label
with NCAP safety rating information, as
specified at 15 U.S.C. 1232(g). The
safety rating label is part of the
Monroney label.

(d) Required Label. (1) Except as
specified in paragraph (f) of this section,
each vehicle must have a safety rating
label that is part of its Monroney label,
meets the requirements specified in
paragraph (e) of this section, and
conforms in content, format and
sequence to the sample label depicted in
Figure 1 of this section. If NHTSA has
not provided a safety rating for any
category of vehicle performance for a
vehicle, the manufacturer may use the
smaller label specified in paragraph (f)
of this section.

(2) The label must depict the star
ratings for that vehicle as reported to the
vehicle manufacturer by NHTSA.

(3) Whenever NHTSA informs a
manufacturer in writing of a new safety
rating for a specified vehicle or the
continued applicability of an existing
safety rating for a new model year,
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including any safety concerns, the
manufacturer shall include the new or
continued safety rating on vehicles
manufactured on or after the date 30
calendar days after receipt by the
manufacturer of the information.

(4) If, for a vehicle that has an existing
safety rating for a category, NHTSA
informs the manufacturer in writing that
it has approved an optional NCAP test
that will cover that category, the
manufacturer may depict vehicles
manufactured on or after the date of
receipt of the information as “Not
Rated” or “To Be Rated” for that
category.

(5) The text “Frontal Crash,” “Side
Crash,” “Rollover,” “Driver,”
“Passenger,” “Front Seat,” “Rear Seat”
and where applicable, “Not Rated” or
“To Be Rated,” the star graphic
indicating each rating, as well as any
text in the header and footer areas of the
label, must have a minimum font size of
12 point. All remaining text and
symbols on the label (including the star
graphic specified in paragraph
(e)(8)(1)(A) of this section, must have a
minimum font size of 8 point.

(e) Required Information and Format.
(1) Safety Rating Label Border. The
safety rating label must be surrounded
by a solid dark line that is a minimum
of 3 points in width.

(2) Safety Rating Label Size and
Legibility. The safety rating label must
be presented in a legible, visible, and
prominent fashion that covers at least 8
percent of the total area of the
Monroney label (i.e., including the
safety rating label) or an area with a
minimum of 4%z inches in length and
3% inches in height on the Monroney
label, whichever is larger.

(3) Heading Area. The words
“Government Safety Ratings” must be in
boldface, capital letters that are light in
color and centered. The background
must be dark.

(4) Frontal Crash Area. (i) The frontal
crash area must be placed immediately
below the heading area and must have
dark text and a light background. Both
the driver and the right front passenger
frontal crash test ratings must be
displayed with the maximum star
ratings achieved.

(ii) The words “Frontal Crash” must
be in boldface, cover two lines, and be
aligned to the left side of the label.

(iii) The word “Driver’” must be on
the same line as the word “Frontal” in
“Frontal Crash,” and must be aligned in
the center of the label. The achieved star
rating for “Driver” must be on the same
line, aligned to the right side of the
label.

(iv) If NHTSA has not released the
star rating for the “Driver” position, the

text “Not Rated” must be used in
boldface. However, as an alternative, the
words “To Be Rated” (in boldface) may
be used if the manufacturer has received
written notification from NHTSA that
the vehicle has been chosen for NCAP
testing.

(v) The word “Passenger”” must be on
the same line as the word “Crash” in
“Frontal Crash,” below the word
“Driver,” and centered. The achieved
star rating for ‘“Passenger” must be on
the same line, aligned to the right side
of the label.

(vi) If NHTSA has not released the
star rating for “Passenger,” the words
‘“Not Rated” must be used in boldface.
However, as an alternative, the words
“To Be Rated” (in boldface) may be
used if the manufacturer has received
written notification from NHTSA that
the vehicle has been chosen for NCAP
testing.

(vii) The words ““Star ratings based on
the risk of injury in a frontal impact.”,
followed (on the next line) by the
statement “‘Frontal ratings should ONLY
be compared to other vehicles of similar
size and weight.” must be placed at the
bottom of the frontal crash area.

(5) Side Crash Area. (i) The side crash
area must be immediately below the
frontal crash area, separated by a dark
line that is a minimum of three points
in width. The text must be dark against
a light background. Both the driver and
the rear seat passenger side crash test
rating must be displayed with the
maximum star rating achieved.

(ii) The words “Side Crash” must
cover two lines, and be aligned to the
left side of the label in boldface.

(iii) The words “Front Seat” must be
on the same line as the word ““Side” in
“Side Crash” and be centered. The
achieved star rating for “Front Seat”
must be on the same line and aligned to
the right side of the label.

(iv) If NHTSA has not released the
star rating for “Front Seat,” the words
‘“Not Rated” must be used in boldface.
However, as an alternative, the words
“To Be Rated” (in boldface) may be
used if the manufacturer has received
written notification from NHTSA that
the vehicle has been chosen for NCAP
testing.

(v) The words “Rear Seat” must be on
the same line as the word ‘“‘Crash” in
“Side Crash,” below the words ‘“Front
Seat,” and centered. The achieved star
rating for “Rear Seat”” must be on the
same line, aligned to the right side of
the label.

(vi) If NHTSA has not released the
star rating for “Rear Seat,” the text “Not
Rated” must be used in boldface.
However, as an alternative, the text “To
Be Rated” (in boldface) may be used if

the manufacturer has received written
notification from NHTSA that the
vehicle has been chosen for NCAP
testing.

(vii) The words: ““Star ratings based
on the risk of injury in a side impact.”
must be placed at the bottom of the side
crash area.

(6) Rollover Area. (i) The rollover area
must be immediately below the side
crash area, separated by a dark line that
is a minimum of three points in width.
The text must be dark against a light
background. The rollover test rating
must be displayed with the maximum
star rating achieved.

(ii) The word “Rollover” must be
aligned to the left side of the label in
boldface. The achieved star rating must
be on the same line, aligned to the right
side of the label.

(iii) If NHTSA has not tested the
vehicle, the words “Not Rated”” must be
used in boldface. However, as an
alternative, the words “To Be Rated” (in
boldface) may be used if the
manufacturer has received written
notification from NHTSA that the
vehicle has been chosen for NCAP
testing.

(iv) The words: ““Star ratings based on
the risk of rollover in a single vehicle
crash.” must be placed at the bottom of
the rollover area.

(7) Graphics. The star graphic is
depicted in Figure 3 and the safety
concern graphic is depicted in Figure 4.

(8) General Information Area. (i) The
general information area must be
immediately below the rollover area,
separated by a dark line that is a
minimum of three points in width. The
text must be dark and the background
must be light. The text must state the
following, in the specified order, on
separate lines:

(A) ““ Star ratings range from 1 to 5
stars (k% %), with 5 being the
highest.” and

(B) “Source: National Highway Traffic
Safety Administration (NHTSA)”

(9) Footer Area. The text
“www.safercar.gov or 1-888-327—-4236"
must be provided in boldface letters that
are light in color, and be centered. The
background must be dark.

(10) Safety Concern. For vehicle tests
for which NHTSA reports a safety
concern as part of the star rating, the
label must:

(i) Depict, as a superscript to the star
rating, the related symbol, as depicted
in Figure 4 of this section, at %3 the font
size of the base star, and

(ii) Include at the bottom of the
relevant area (i.e., frontal crash area,
side crash area, rollover area), as the last
line of that area, the related symbol, as
depicted in Figure 4 of this section, in
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the same font size as the rest of the line,
and the text “Safety Concern: Visit
http://www.safecar.gov or call 1-888—
327-4236 for more details.”

(11) No additional information may be
provided in the safety rating label area.
The specified information provided in a
language other than English is not
considered to be additional information.

(f) Smaller Safety Rating Label for
Vehicles with No Ratings. (1) If NHTSA
has not released a safety rating for any
category for a vehicle, the manufacturer
may use a smaller safety rating label that
meets paragraphs (f)(2) through (f)(5) of
this section. A sample label is depicted
in Figure 2.

(2) The label must be at least 412
inches in width and 1% inches in
height.

(3) Heading Area. The text must read
“Government Safety Ratings” and be in

12-point boldface, capital letters that are
light in color, and be centered. The
background must be dark.

(4) General Information. The general
information area must be below the
header area. The text must be dark and
the background must be light. The text
must state the following, in 8-point font,
in the specified order:

(i) “This vehicle has not been rated by
the government for frontal crash, side
crash, or rollover risk.”

(ii) “Source: National Highway Traffic
Safety Administration (NHTSA).”

(5) Footer Area. The text
“www.safercar.gov or 1-888-327-4236"
must be provided in boldface letters that
are light in color, and be centered. The
background must be dark.

(6) No additional information may be
provided in the smaller safety rating
label area. The specified information

provided in a language other than
English is not considered to be
additional information.

(g) Labels for alterers. (1) If, pursuant
to 49 CFR 567.7, a person is required to
affix a certification label to a vehicle,
and the vehicle has a safety rating label
with one or more safety ratings, the
alterer must also place another label on
that vehicle as specified in this
paragraph.

(2) The additional label (which does
not replace the one required by 49 CFR
567.7) must read: “This vehicle has
been altered. The stated star ratings on
the safety rating label may no longer be
applicable.”

(3) The label must be placed adjacent
to the Monroney label or as close to it
as physically possible.

BILLING CODE 4910-59-P
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Figure 1 to Sec. 575.301
Sample Label for a Vehicle with At Least One NCAP Rating

< 4.5 Inches Wide

- GOVERNMENT SAFETY RATINGS KN
% % % %k %

Frontal Driver

Crash Passenger * % %k % %

Star ratings based on the risk of injury in a frontal impact.
Frontal ratings should ONLY be compared to other vehicles of
similar size and weight.

Side Frontseat Y% % % % *A
Crash Rear seat Not Rated

Star ratings based on the risk of injury in a side impact.
A Safety concern: Visit www.safercar.gov or call 1-888-327-4236 for more details.

Rollover * % % % %k

Star ratings based on the risk of rollover in a single vehicle crash.

. A

YSIH saypuy G'¢

Star ratings range from 1 to 5 stars (¥ % %% %) with 5 being the highest.

Source: National Highway Traffic Safety Administration (NHTSA).

www.safercar.gov or 1-888-327-4236 Ly

|

Figure 2 to Sec. 575.301
Sample Label for a Vehicle with No NCAP Ratings

4.5 Inches Wide

Y

A

GOVERNMENT SAFETY RATINGS

This vehicle has not been rated by the government
for frontal crash, side crash or rollover risk.

Source: National Highway Traffic Safety Administration

(NHTSA).
| www.safercar.gov or 1-888-327-4236

< Y31 sayouy g'[»'
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Figure 3 to Sec. 575.301
Sample Star Rating Graphic for Sec. 575.301

Figure 4 to Sec. 575.301
Sample Safety Concern Graphic for Sec. 575.301

Issued on: September 1, 2006.
Nicole R. Nason,
Administrator.
[FR Doc. 06—-7501 Filed 9-7—06; 10:00 am]
BILLING CODE 4910-59-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AU32

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Rota Bridled White-Eye
(Zosterops rotensis)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are
designating critical habitat for the Rota
Bridled White-eye (Zosterops rotensis)
pursuant to the Endangered Species Act
of 1973, as amended (Act). In total,
approximately 3,958 acres (ac) (1,602
hectares (ha)) fall within the boundaries
of the critical habitat designation on the
Island of Rota, Commonwealth of the
Northern Mariana Islands (CNMI).
DATES: This rule becomes effective on
October 12, 2006.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this final rule, will be available for
public inspection, by appointment,
during normal business hours, at the
Pacific Islands Fish and Wildlife Office,

U.S. Fish and Wildlife Service, 300 Ala
Moana Boulevard, Room 3-122, Box
50088, Honolulu, HI 96850 (telephone
808—792-9400). The final rule and
economic analysis will also be available
on the Internet at http://www.fws.gov/
pacificislands.

FOR FURTHER INFORMATION CONTACT:
Patrick Leonard, Field Supervisor,
Pacific Islands Fish and Wildlife Office,
at the above address (telephone 808—
792-9400; facsimile 808—792-9581).
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 800-877—-8339, 7 days a week
and 24 hours a day.

SUPPLEMENTARY INFORMATION:

Role of Critical Habitat in Actual
Practice of Administering and
Implementing the Act

Attention to and protection of habitat
is paramount to successful conservation
actions. The role that designation of
critical habitat plays in protecting
habitat of listed species, however, is
often misunderstood. As discussed in
more detail below in the discussion of
exclusions under the Act section 4(b)(2),
there are significant limitations on the
regulatory effect of designation under
the Act section 7(a)(2). In brief, (1)
Designation provides additional
protection to habitat only where there is
a Federal nexus; (2) the protection is
relevant only when, in the absence of
designation, destruction or adverse
modification of the critical habitat
would in fact take place (in other words,
other statutory or regulatory protections,
policies, or other factors relevant to
agency decision-making would not

prevent the destruction or adverse
modification); and (3) designation of
critical habitat triggers the prohibition
of destruction or adverse modification
of that habitat, but it does not require
specific actions to restore or improve
habitat.

Currently, only 475 species, or 36
percent of the 1,310 listed species in the
U.S. under the jurisdiction of the
Service, have designated critical habitat.
We address the habitat needs of all
1,310 listed species through
conservation mechanisms such as
listing, section 7 consultations, the
section 4 recovery planning process, the
section 9 protective prohibitions of
unauthorized take, section 6 funding to
the States, the section 10 incidental take
permit process, and cooperative,
nonregulatory efforts with private
landowners. The Service believes that it
is these measures that may make the
difference between extinction and
survival for many species.

In considering exclusions of areas
originally proposed for designation, we
evaluated the benefits of designation in
light of Gifford Pinchot Task Force v.
United States Fish and Wildlife Service,
378 F.3d 1059 (9th Cir 2004). In that
case, the Ninth Circuit invalidated the
Service’s regulation defining
“destruction or adverse modification of
critical habitat.”” In response, on
December 9, 2004, the Director issued
guidance to be considered in making
section 7 adverse modification
determinations. This critical habitat
designation does not use the invalidated
regulation in our consideration of the
benefits of including areas in this final
designation. The Service will carefully
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manage future consultations that
analyze impacts to designated critical
habitat, particularly those that appear to
be resulting in an adverse modification
determination. Such consultations will
be reviewed by the Regional Office prior
to finalizing to ensure that an adequate
analysis has been conducted that is
informed by the Director’s guidance.

On the other hand, to the extent that
designation of critical habitat provides
protection, that protection can come at
significant social and economic cost. In
addition, the mere administrative
process of designation of critical habitat
is expensive, time-consuming, and
controversial. The current statutory
framework of critical habitat, combined
with past judicial interpretations of the
statute, make critical habitat the subject
of excessive litigation. As a result,
critical habitat designations are driven
by litigation and courts rather than
biology, and made at a time and under
a time frame that limits our ability to
obtain and evaluate the scientific and
other information required to make the
designation most meaningful.

In light of these circumstances, the
Service believes that additional agency
discretion would allow our focus to
return to those actions that provide the
greatest benefit to the species most in
need of protection.

Procedural and Resource Difficulties in
Designating Critical Habitat

We have been inundated with
lawsuits for our failure to designate
critical habitat, and we face a growing
number of lawsuits challenging critical
habitat determinations once they are
made. These lawsuits have subjected the
Service to an ever-increasing series of
court orders and court-approved
settlement agreements, compliance with
which now consumes nearly the entire
listing program budget. This leaves the
Service with little ability to prioritize its
activities to direct scarce listing
resources to the listing program actions
with the most biologically urgent
species conservation needs.

The consequence of the critical
habitat litigation activity is that limited
listing funds are used to defend active
lawsuits, to respond to Notices of Intent
to sue relative to critical habitat, and to
comply with the growing number of
adverse court orders. As a result, listing
petition responses, the Service’s own
proposals to list critically imperiled
species, and final listing determinations
on existing proposals are all
significantly delayed.

The accelerated schedules of court-
ordered designations have left the
Service with limited ability to provide
for public participation or to ensure a

defect-free rulemaking process before
making decisions on listing and critical
habitat proposals, due to the risks
associated with noncompliance with
judicially imposed deadlines. This in
turn fosters a second round of litigation
in which those who fear adverse
impacts from critical habitat
designations challenge those
designations. The cycle of litigation
appears endless and is very expensive,
thus diverting resources from
conservation actions that may provide
relatively more benefit to imperiled
species.

The costs resulting from the
designation include legal costs, the cost
of preparation and publication of the
designation, the analysis of the
economic effects and the cost of
requesting and responding to public
comment, and in some cases the costs
of compliance with the National
Environmental Policy Act (NEPA;
U.S.C. 4371 et seq.). These costs, which
are not required for many other
conservation actions, directly reduce the
funds available for direct and tangible
conservation actions.

Background

Our intent is to discuss only topics
directly relevant to the designation of
critical habitat in this final rule. For
more information on the Rota bridled
white-eye, refer to the final listing rule
published in the Federal Register on
January 22, 2004 (69 FR 3022).

Previous Federal Actions

On September 14, 2005, we published
a proposed rule to designate critical
habitat for the Rota bridled white-eye
(70 FR 54335). The public comment
period was open for 60 days until
November 14, 2005. On May 4, 2006, we
published a notice in the Federal
Register and issued a press release
announcing the reopening of the public
comment period and the availability of
the draft economic analysis for the
proposed designation of critical habitat
for the Rota bridled white-eye (71 FR
26315). The comment period was open
for an additional 30 days until June 5,
2006. For more information on previous
Federal actions concerning the Rota
bridled white-eye, refer to the final rule
listing this species as endangered,
published in the Federal Register on
January 22, 2004 (69 FR 3022), and the
proposed critical habitat rule published
in the Federal Register on September
14, 2005 (70 FR 54335).

Summary of Comments and
Recommendations

We requested written comments from
the public on the proposed designation

of critical habitat for the Rota bridled
white-eye that was published on
September 14, 2005 (70 FR 54335). We
also contacted appropriate Federal,
Commonwealth, and local agencies;
scientific organizations; and other
interested parties and invited them to
comment on the proposed rule.

We received a total of 14 written
comments during the 2 comment
periods on the proposal published on
September 14, 2005 (70 FR 54335), and
the draft economic analysis published
on May 4, 2006 (71 FR 26315). These
included responses from eight
designated peer reviewers, four
individuals or organizations (one
organization provided comments during
both comment periods), and one from
the CNMI Division of Fish and Wildlife.
We did not receive comments from any
Federal agencies. Ten commenters
supported the proposed designation,
two commenters provided information
and expressed neither opposition nor
support for the proposed designation,
and one expressed concern regarding
the size of the proposed designation. We
reviewed all comments received for
substantive issues and new information
regarding critical habitat for the Rota
bridled white-eye. Substantive
comments were grouped into three
general issues, are addressed in the
following summary, and were
incorporated into this final rule as
appropriate. We did not receive any
requests for a public hearing.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we solicited expert opinions
from 11 knowledgeable individuals with
scientific expertise that included
familiarity with the species, the
geographic region in which the species
occurs, and conservation biology
principles. We received responses from
eight of the peer reviewers. The peer
reviewers generally concurred with our
methods and conclusions and provided
additional information and suggestions
to improve the final critical habitat rule.
Peer reviewer comments are addressed
in the following summary and
incorporated into the final rule as
appropriate.

Comments Related to Life History,
Habitat Characteristics, and Ecological
Considerations

1. Comment: Three peer reviewers
stated that there is limited evidence to
support the statement that black drongo
and rat predation are important threats
to the Rota bridled white-eye. One peer
reviewer also stated that there is limited
evidence to indicate that habitat
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fragmentation is a threat to the Rota
bridled white-eye.

Our Response: We agree that the
available information on the threats to
the Rota bridled white-eye is limited
and that there is not strong evidence to
indicate whether rat and black drongo
predation and habitat fragmentation are
important threats to the Rota bridled
white-eye. However, introduced species
and habitat fragmentation have both
been documented to be important
threats to many species from the islands
in the Pacific. In the recovery outline
(USFWS 2004, p. 11) and draft recovery
plan (USFWS 2006, p. 33—34) for the
Rota bridled white-eye, we recommend
that additional research be conducted
on these potential threats and that
appropriate management actions be
undertaken based on the results of this
research.

2. Comment: Three peer reviewers
stated that on-the-ground conservation
is needed, in addition to critical habitat
designation, to conserve the Rota
bridled white-eye.

Our Response: We agree that on-the-
ground management of the threats and
resource needs of the species is
necessary for the long-term conservation
of the species. Management activities
are described in the recovery outline
(USFWS 2004, p. 11) and draft recovery
plan (USFWS 2006, pp. 39-51) for the
species.

Comments Related to Critical Habitat,
Primary Constituent Elements, and
Methodology

3. Comment: One peer reviewer stated
that the population recovery benchmark
(16,000 Rota bridled white-eyes) may
not be achievable because the native
forest canopy and available acreage have
decreased.

Our Response: We agree that the
quality of Rota bridled white-eye habitat
has diminished over the last several
decades and currently may not be
sufficient to support a population of
16,000 Rota bridled white-eyes.
However, the amount of critical habitat
designated was based on the assumption
that it could support a population of
16,000 Rota bridled white-eyes with
appropriate management activities, such
as restoration of degraded forest areas
(see “Special Management
Considerations or Protections” section
for details).

4. Comment: One peer reviewer noted
that we did not utilize Rota bridled
white-eye densities reported by
Engbring et al. (1986, p. 44) to help
identify the amount of land to designate
as critical habitat and that some
unanalyzed survey data collected by the
CNMI in 1992 and 1993 may also be

available for estimating white-eye
densities.

Our Response: We considered the
density estimate provided by Engbring
et al. (1986, p. 44) in the preparation of
the proposed rule, but during
development of the final rule, we
determined that survey work by Fancy
and Snetsinger (2001, p. 276) and
Amidon (2000, p. 68) was the best
available information for this purpose.
The density estimate calculated by
Engbring et al. (1986, p. 44) was for a
large portion of Rota that included a
wide variety of habitats of varying
quality. We believe this density estimate
is too broad and does not provide an
accurate estimate of the number of Rota
bridled white-eyes a forested area can
support if the threats to the species are
controlled.

We also reviewed the CNMI reports
by Lusk (1993, pp. 235-236) and
Worthington and Taisacan (1994, pp.
17-18) on Rota bridled white-eye
research during the 2 years identified by
the peer reviewer. Descriptions of the
survey methodology in these two
reports indicated that surveys for Rota
bridled white-eyes were conducted
along two transects. However, Rota
bridled white-eye densities were not
calculated along these transects and we
were unable to obtain density data from
these surveys. Therefore, we could not
consider this information in our
analysis.

5. Comment: One peer reviewer
suggested that the designation of critical
habitat for the Rota bridled white-eye
and Mariana crow will lead to local
hostility toward both species and their
conservation. One commenter suggested
that there is no basis for the concern
described in the Draft Economic
Analysis that designating critical habitat
for the Rota bridled white-eye might
result in harm to the species due to
negative public sentiment.

Our Response: We acknowledge that,
despite the Service’s outreach activities,
considerable apprehension remains
about the impacts of critical habitat on
land use on Rota. Nevertheless, without
documentation that the designation of
critical habitat would increase the threat
to the Rota bridled white-eye or Mariana
crow, we have no basis for changing our
prudency determination. The basis for
disclosing negative public sentiment
and its possible effect on the Rota
bridled white-eye is presented in
Section 1.2.3.3 of the Draft Economic
Analysis (p. 1-7). Public sentiment was
offered in meetings with various
agencies, as cited in the Draft Economic
Analysis, and determined to be
information for additional consideration
and appropriately labeled as such. This

information is not qualitatively or
quantitatively defined in the economic
impact section in Section 3.

6. Comment: One peer reviewer
suggested that non-forested areas may
also need to be considered for
designation due to loss and degradation
of native forest on the Sabana.

Our Response: We agree that
reforestation may be an important tool
in the conservation of the Rota bridled
white-eye. However, because these non-
forested areas were not occupied by
Rota bridled white-eye at the time of
listing, do not contain the primary
constituent elements, and are not
essential for the conservation of the
white-eye, we did not consider these
areas for designation.

7. Comment: One peer reviewer
suggested that additional information be
provided with Map 1 to explain why
some areas surrounded by critical
habitat were not designated.

Our Response: We only designated
areas that contain the primary
constituent elements for the Rota
bridled white-eye. Many of the large
areas not designated that lie within the
outer boundary of the designation are
composed of open fields or agricultural
plots that do not contain the primary
constituent elements needed for the
survival of the species.

8. Comment: Two peer reviewers
stated that the current designation was
based on the best available information
but suggested that as additional
information is obtained about the
habitat requirements of the Rota bridled
white-eye it may become necessary to
modify the designation in the future.

Our Response: If new information
becomes available about the habitat
requirements of the Rota bridled white-
eye which indicates that the designation
is not appropriate for the conservation
of this species, we will consider
amending this critical habitat rule as
available resources allow.

9. Comment: Three commenters
suggested that the forested areas along
the rivers in the upper reaches of the
Talakhaya region be added to the
designation because Rota bridled white-
eyes and their primary constituent
elements are currently found in these
areas.

Our Response: We agree that some of
the forested areas in the Talakhaya
region are utilized by Rota bridled
white-eyes and may contain some of
their primary constituent elements.
However, since the first island-wide
forest bird survey in 1982, Rota bridled
white-eyes have been recorded
primarily above 490 feet (ft; 150 meters
(m)) elevation (Engbring et al. 1986, p.
77; Amidon 2000, p. 38; Fancy and
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Snetsinger 2001, p. 278). Therefore, we
utilized this elevation contour as a
criterion for delimiting critical habitat
and listed forests above this elevation
contour as a primary constituent
element for this species (see ‘“Primary
Constituent Elements” for details). The
majority of the forested areas along the
rivers in the Talakhaya region are below
this elevation so they were not
considered in the designation. We did,
however, include Talakhaya region
forested areas above this elevation in the
proposal and final designation. In
addition, one of our selection criteria for
the designation was sufficiently forested
areas to meet the recovery goal of 16,000
individuals for the species (see the
“Criteria Used to Identify Critical
Habitat” section for details). Because
sufficiently forested areas above 490 ft
(150 m) elevation (enough to attain the
recovery goal) were available for the
designation, we did not include forested
areas below this elevation contour.

10. Comment: Two peer reviewers
and one commenter stated that the
section of the proposed rule titled
“Designation of Critical Habitat
Provides Little Additional Benefit to the
Species” is political, editorializing, and
out of place in a proposal.

Our Response: The section referenced
by the peer reviewers and commenter is
intended to be a general statement
regarding our position on the
designation of critical habitat. As
discussed in the preamble of this and
other critical habitat designation rules,
we believe that, in most cases,
conservation mechanisms provided
through section 7, the section 4 recovery
planning process, the section 9
protective prohibitions of unauthorized
take, section 6 funding to the States, the
section 10 incidental take permit
process, and cooperative programs with
private and public landowners provide
greater incentives and conservation
benefits than the designation of critical
habitat.

11. Comment: One commenter stated
the Service’s complaints regarding
accelerated schedules of court-ordered
designations in the section of the rule
titled “Designation of Critical Habitat
Provides Little Additional Benefit to the
Species” does not apply to the Rota
bridled white-eye proposal because the
Service agreed to the timeline in the
settlement agreement.

Our Response: As stated above, the
section referenced by the commenter is
intended to be a general statement
regarding our position on the
designation of critical habitat. For some
designations, the schedules for
completing these rules are not
necessarily accelerated.

Comments Related to Economic
Analysis and Other Relevant Impacts

1. Comment: One commenter stated
that the draft wrongly attributed costs
related to restrictions on agricultural
homestead development to critical
habitat designation, and that other
factors are the causes.

Our Response: The moratorium
associated with the agricultural
homestead program described in the
draft Economic Analysis is a
moratorium on new agricultural
homestead applications, not on the
development of agricultural
homesteads. A backlog on existing
applications exists, and there is no
moratorium on development associated
with the existing applications. The draft
Economic Analysis does not assume
that the existing moratorium on new
applications is attributable to critical
habitat designation for the Rota bridled
white-eye. The analysis does identify a
percentage of land within the critical
habitat unit that has agricultural
homestead development potential, and
identifies the cost associated with the
loss of that development potential. To
estimate a range of costs, we presumed
that the current moratorium on new
applications would be lifted because of
the importance of land to people of
Northern Mariana Islands descent, and
the lack of information to suggest that
the lifting of the moratorium would be
unlikely.

2. Comment: Three commenters stated
that the analysis of lost development
value of critical habitat land in the draft
economic analysis does not accurately
reflect potential development on Rota in
the next 20 years.

Our Response: As described in
Section 3.2.2.3 of the Draft Economic
Analysis (pp. 3-15), the analysis does
not presume the potentially impacted
acres will be developed in the next 20
years, but assumes that value is lost
associated with the lost option for
development. The estimated value of a
parcel of land implicitly incorporates its
potential for future development. The
methods and data used to estimate the
reduction in land value associated with
restrictions on development were peer
reviewed.

3. Comment: The CNMI Division of
Fish and Wildlife stated that the
economic impact of the critical habitat
designation of the Mariana Crow on
Rota was far less than that of the Rota
bridled white-eye, and another
commenter stated that the draft
economic analysis incorrectly lumps the
costs associated with critical habitat
designation with costs already triggered
by the listing of the species.

Our Response: The economic analysis
estimates the total cost of species
conservation activities without
subtracting the impact of pre-existing
baseline regulations (i.e., the cost
estimates are fully co-extensive). In
2001, the U.S. 10th Circuit Court of
Appeals instructed the Service to
conduct a full analysis of all of the
economic impacts of proposed critical
habitat designation, regardless of
whether those impacts are attributable
co-extensively to other causes (New
Mexico Cattle Growers Ass’n v. USFWS,
248 F.3d 1277 (10th Cir. 2001)). The
economic analysis complies with
direction from the U.S. 10th Circuit
Court of Appeals. This analysis
identifies those economic activities
believed to most likely threaten the Rota
white-eye and its habitat and, where
possible, quantifies the economic
impact to avoid, mitigate, or compensate
for such threats within the boundaries
of the critical habitat designation. Due
to the difficulty in making a credible
distinction between listing and critical
habitat effects within critical habitat
boundaries, this analysis considers all
future conservation-related impacts to
be coextensive with the designation.

4. Comment: One commenter stated
that the draft economic analysis failed
to analyze the benefits of critical habitat
designation.

Our Response: Section 4(b)(2) of the
Act requires the Secretary to designate
critical habitat based on the best
scientific data available after taking into
consideration the economic impact,
impact on national security, and any
other relevant impact of specifying any
particular area as critical habitat. The
Service’s approach for estimating
economic impacts includes both
economic efficiency and distributional
effects. The measurement of economic
efficiency is based on the concept of
opportunity costs, which reflect the
value of goods and services foregone in
order to comply with the effects of the
designation (such as lost economic
opportunity associated with restrictions
on land use). Where data are available,
the economic analyses do attempt to
measure the net economic impact.
However, no data was found that
enabled us to measure beneficial
impacts, nor was such information
submitted during the public comment
period. Most of the other benefit
categories submitted by the commenter
reflect broader social values, which are
not the same as economic impacts.
While the Secretary must consider
economic and other relevant impacts as
part of the final decision-making
process under section 4(b)(2) of the Act,
the Act explicitly states that it is the
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government’s policy to conserve all
threatened and endangered species and
the ecosystems upon which they
depend. Thus, we believe that explicit
consideration of broader social values
for the subspecies and its habitat,
beyond the more traditionally defined
economic impacts, is not necessary as
Congress has already clarified the social
importance. We note, as a practical
matter, it is difficult to develop credible
estimates of such values, because they
are not readily observed through typical
market transactions and can only be
inferred through advanced, tailor-made
studies that are time consuming and
expensive to conduct. We currently lack
both the budget and time needed to
conduct such research before meeting
our court-ordered final rule deadline. In
summary, we believe that society places
significant value on conserving
threatened and endangered species and
the habitats they depend on, but we
need only to consider whether the
economic impacts (both positive and
negative) are significant enough to merit
exclusion of any particular area without
causing the species to go extinct.

Comments From States

Section 4(i) of the Act states, “the
Secretary shall submit to the State
agency a written justification for her
failure to adopt regulation consistent
with the agency’s comments or
petition.” Comments received from the
CNMI Division of Fish and Wildlife
regarding the proposal to designate
critical habitat for the Rota bridled
white-eye are addressed below.

1. State Comment: The CNMI Division
of Fish and Wildlife stated that the
forests in the As Rosalia area are
severely degraded and support very few
Rota bridled white-eyes, and suggested
that this area be removed from the
designation.

Our Response: We agree that the
forests in the As Rosalia area are
degraded and likely support low
numbers of Rota bridled white-eyes.
However, we estimated that
approximately 4,000 ac (1,600 ha) of
forest that contains features essential to
the conservation of the Rota bridled
white-eye would be needed to support
the long-term conservation of the
species (see the ““Criteria Used to
Identify Critical Habitat” section for
details). Forests containing essential
features are primarily limited to the
Sabana region, which includes the As
Rosalia area. The As Rosalia area is
occupied, albeit by low numbers of Rota
bridled white-eyes (Fancy and
Snetsinger 2001, p. 276), it still contains
features that are essential to the
conservation of the species (e.g., yoga,

oschal, and kafu in the canopy or
understory), and it has the potential to
be improved with appropriate
management; therefore, we have
included this area in the final
designation.

2. State Comment: The CNMI Division
of Fish and Wildlife stated that the
Sabana plateau is primarily grassland
and agricultural land and does not
contain Rota bridled white-eyes or good
habitat for the species. Therefore, they
recommend that this area be removed
from the designation.

Our Response: We agree that some of
the Sabana plateau is not forested, and
we did not include these non-forested
areas in the proposal or in this final
designation because they do not contain
the primary constituent elements. We
also agree that some of the forested areas
on the Sabana plateau have sustained
damage caused by typhoons, deer
browsing, and other factors. However, as
stated above (see State Comment 1),
approximately 4,000 ac (1,600 ha) of
forest that contain features essential to
the conservation of the Rota bridled
white-eye would be needed to support
the long-term conservation of the
species (see the “Criteria Used to
Identify Critical Habitat” section for
details). Forests containing these
essential features are primarily limited
to the Sabana region, which includes
the Sabana plateau. The Sabana plateau
contains many of the features essential
for the long-term conservation of the
Rota bridled white-eye (such as yoga,
oschal, and kafu in the canopy or
understory), and with appropriate weed
and deer control measures we believe
the forests can be managed to increase
Rota bridled white-eye numbers. We do
not agree with the statement that Rota
bridled white-eyes are not found on the
Sabana plateau. While the central
portion of the plateau is currently
occupied at very low population levels,
the outer edges of the plateau contain
high density Rota bridled white-eye
areas (Fancy and Snetsinger 2001, p.
276). We did not remove the forested
areas of the Sabana plateau from the
final designation because they contain
documented occurrences of Rota bridled
white-eyes and their primary
constituent elements.

Summary of Changes From Proposed
Rule

In developing the final critical habitat
designation for the Rota bridled white-
eye, we reviewed the comments
received on our proposed rule and draft
economic analysis and conducted
further evaluation of lands included
under the proposal. Based on our
review, we have determined that no

changes to the proposed designation are
warranted.

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species, and (II) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. Conservation, as defined under
section 3 of the Act, means to use all
methods and procedures necessary to
bring any endangered species or
threatened species to the point at which
the measures provided pursuant to the
Act are no longer necessary. Such
methods and procedures include, but
are not limited to, all activities
associated with scientific resources
management such as research, census,
law enforcement, habitat acquisition
and maintenance, propagation, live
trapping, and transplantation, and, in
the extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
prohibition against destruction or
adverse modification of critical habitat
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 7 requires formal
consultation on Federal actions that are
likely to result in an adverse effect to
critical habitat. The designation of
critical habitat does not affect land
ownership or establish a refuge,
wilderness, reserve, preserve, or other
conservation area. Such designation
does not allow government or public
access to private lands.

To be included in a critical habitat
designation, the habitat within the area
occupied by the species must first have
features that are essential to the
conservation of the species. Critical
habitat designations identify, to the
extent known using the best scientific
data available, habitat areas that provide
essential life cycle needs of the species
(i.e., areas on which are found the
primary constituent elements, as
defined at 50 CFR 424.12(b)).

Habitat occupied at the time of listing
may be included in critical habitat only
if its essential features may require
special management or protection. In
addition, when the best available
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scientific data demonstrate that the
conservation needs of the species do not
require additional areas, we will not
designate critical habitat in areas not
occupied by the species when it was
listed. An area currently occupied by
the species that was not known to be
occupied at the time of listing will
likely, but not always, be essential to the
conservation of the species and,
therefore, typically included in the
critical habitat designation.

The Service’s Policy on Information
Standards Under the Endangered
Species Act, published in the Federal
Register on July 1, 1994 (59 FR 34271),
and Section 515 of the Treasury and
General Government Appropriations
Act for Fiscal Year 2001 (Pub. L. 106—
554; H.R. 5658) and the associated
Information Quality Guidelines issued
by the Service, provide criteria,
establish procedures, and provide
guidance to ensure that decisions made
by the Service represent the best
scientific data available. They require
Service biologists, to the extent
consistent with the Act and with the use
of the best scientific data available, to
use primary and original sources of
information as the basis for
recommendations to designate critical
habitat. When determining which areas
are critical habitat, a primary source of
information is generally the listing
package for the species. Additional
information sources include the
recovery plan for the species, articles in
peer-reviewed journals, conservation
plans developed by States and counties,
scientific status surveys and studies,
biological assessments, or other
unpublished materials and expert
opinion or personal knowledge. All
information is used in accordance with
the provisions of Section 515 of the
Treasury and General Government
Appropriations Act for Fiscal Year 2001
(Pub. L. 106-554; H.R. 5658) and the
associated Information Quality
Guidelines issued by the Service.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available. Habitat
is often dynamic, and species may move
from one area to another over time.
Furthermore, we recognize that
designation of critical habitat may not
include all of the habitat areas that may
eventually be determined to be
necessary for the recovery of the
species. For these reasons, critical
habitat designations do not signal that
habitat outside the designation is
unimportant or may not be required for
recovery.

Areas that support populations, but
are outside the critical habitat
designation, will continue to be subject

to conservation actions implemented
under section 7(a)(1) of the Act and to
the regulatory protections afforded by
the section 7(a)(2) jeopardy standard, as
determined on the basis of the best
available information at the time of the
action. Federally funded or permitted
projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
some cases. Similarly, critical habitat
designations made on the basis of the
best available information at the time of
designation will not control the
direction and substance of future
recovery plans, habitat conservation
plans, or other species conservation
planning efforts if new information
available to these planning efforts calls
for a different outcome.

Primary Constituent Elements

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12, in determining which areas to
designate as critical habitat, we consider
the physical and biological features
(primary constituent elements or PCEs)
that are essential to the conservation of
the species, and within areas occupied
by the species at the time of listing, that
may require special management
considerations and protection. These
include, but are not limited to, space for
individual and population growth and
for normal behavior; food, water, air,
light, minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
and rearing (or development) of
offspring; and habitats that are protected
from disturbance or are representative of
the historical geographical and
ecological distributions of a species.

Based on our current knowledge of
the life history, biology, and ecology of
the species, we have determined that
the primary constituent elements
required by the Rota bridled white-eye
for the biological needs of foraging,
sheltering, roosting, and nesting and
rearing of young are:

Forest above 490 ft (150 m) in
elevation containing a midstory and
canopy layer, high epiphytic plant
volume (typically 11 percent or greater),
Elatostema and Procris spp. on the
ground, and yoga, oschal, faniok, kafu,
and/or ahgao trees as dominant forest
components. In addition, the habitat
should contain specific forest
components for foraging, nesting, or
both, as follows:

(1) Yoga, oschal, faniok, pengua,
ahgao, amahadyan, avocado, hodda,
mapunyao, atoto, sosugi, and/or sumac-
lada trees, and/or piao, in the canopy or
subcanopy for foraging; or

(2) Yoga, oschal, faniok, and/or sosugi
trees 10 to 49 ft (3 to 15 m) tall and 1
to 24 in (2 to 60 cm) diameter at breast
height for nesting.

Because not all life history functions
require all the primary constituent
elements, not all critical habitat will
contain all the primary constituent
elements. However, the areas designated
in this rule have been determined to
contain sufficient primary constituent
elements to provide for one or more of
the life history functions of the Rota
bridled white-eye. For more information
on the primary constituent elements
essential to the conservation of the Rota
bridled white-eye see the proposal to
designate critical habitat published in
the Federal Register on September 14,
2005 (70 FR 54335).

Criteria Used To Identify Critical
Habitat

We considered several factors in
identifying and selecting lands for
designation as critical habitat for the
Rota bridled white-eye. First, we
assessed the possible recovery goals for
the species to help determine the
amount of habitat needed to conserve
the species. The recovery considerations
are based on minimum viable
population information from Reed et al.
(2003). Reed et al. (2003, p. 27)
reviewed minimum viable population
sizes for 102 vertebrate species,
including one white-eye species, and
estimated that 7,000 breeding adults had
a 99 percent likelihood of persisting for
40 generations. We then used data on
Japanese white-eyes (Zosterops
japonicus) (van Riper 2000, p. 10) and
silvereyes (Zosterops lateralis) (Kikkawa
and Wilson 1983, p. 189; Catterall et al.
1989, p. 559) to estimate the lifespan of
the Rota bridled white-eye and the
percentage of its population that may be
breeding in order to apply Reed et al.’s
findings to the Rota bridled white-eye.
We used the data on these two more
closely related white-eye species
because similar population parameter
estimates are not available for the Rota
bridled white-eye. The other species are
similar to the Rota bridled white-eye in
size (Kikkawa 1980, p. 441; van Riper
2000, p. 2; Derrickson 1998), breeding
biology (Amidon et al. 2004, p. 345),
and social behavior (Catterall et al.
1982, p. 405; Amidon 2000, pp. 33—34;
van Riper 2000 pp. 6—7). Based on the
information, a potential benchmark for
recovery of this species would be a
single population of at least 16,000 Rota
bridled white-eyes on the island of Rota.
To determine the approximate quantity
of habitat that would be occupied by a
population of this size, we reviewed
Rota bridled white-eye density estimates
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from 1996 (Fancy and Snetsinger 2001,
pPp. 275-276) and 1999 (Amidon 2000,
p. 68) surveys.

The maximum Rota bridled white-eye
densities recorded by Fancy and
Snetsinger (2001, p. 276) in 1996, and
Amidon (2000, p. 68) in 1999, were
approximately 3 and 4 white-eyes per ac
(7 and 10 per ha), respectively. The
higher Rota bridled white-eye densities
reported by Amidon (2000) are likely a
result of differing survey methods and
not an increase in Rota bridled white-
eye densities over the years. The Fancy
and Snetsinger (2001, p. 276) estimates
were based on a single set of surveys in
the Rota bridled white-eye’s range
involving area searches. The Amidon
estimates (2000, pp. 14—15) were based
on multiple point count surveys
conducted in 1998 and 1999.

Based on these density estimates, we
believe that 4 white-eyes per ac (10 per
ha) is a conservative estimate of the
number of Rota bridled white-eyes a
forested area could support if the threats
to the species were controlled. Utilizing
this density estimate, we then divided
the population recovery benchmark
(16,000 Rota bridled white-eyes; see
discussion above) by 4 birds per ac (10
per ha) and estimated that
approximately 4,000 ac (1,600 ha) of
forest would be needed to conserve the
Rota bridled white-eye. This was then
used as a guideline for selecting how
much habitat was essential to the Rota
bridled white-eye for the critical habitat
designation.

When selecting areas for designation,
we first selected all of the forested areas
(approximately 638 ac (258 ha)) that
contained high densities of Rota bridled
white-eyes in 1996 (Fancy and
Snetsinger 2001, p. 276) and 1999
(Amidon 2000, pp. 68, 82). These areas
are primarily limestone forest or
introduced forest with sosugi trees or
piao. We then selected low density areas
that had large numbers of white-eyes in
1982, 1987, 1989, and 1994, and large
tracts of mature limestone forest
identified by Falanruw et al. (1989, pp.
2-3, 6-8). These areas were prioritized
because they contain the primary
constituent elements needed by the
species and have supported larger
white-eye populations than other areas
containing the white-eyes. When
defining critical habitat boundaries, we
avoided areas not known to contain
primary constituent elements essential
for Rota bridled white-eye conservation,
such as agricultural lands and other
developed lands.

We are designating critical habitat on
lands that contain the features that are
essential to the conservation of the Rota
bridled white-eye. These areas contain

the primary constituent elements and
were considered to be occupied at the
time the species was listed (69 FR 3022;
January 22, 2004) (Fancy and Snetsinger
2001, p. 276). A brief discussion of the
area designated as critical habitat is
provided in the Critical Habitat
Designation section below.

Special Management Considerations or
Protections

When designating critical habitat, we
assess whether the areas determined to
be occupied at the time of listing and
containing the primary constituent
elements may require special
management considerations or
protections. As we undertake the
process of designating critical habitat for
a species, we first evaluate lands
defined by the physical and biological
features essential to the conservation of
the species for inclusion in the
designation pursuant to section 3(5)(A)
of the Act. Secondly, we evaluate lands
defined by those features to assess
whether they may require special
management considerations or
protection.

As stated in the final listing rule (69
FR 3022; January 22, 2004), the
available information indicates habitat
loss and degradation and predation by
introduced rats (Rattus spp.) and birds
(black drongos (Dicrurus macrocercus))
are threats to the long-term conservation
of the Rota bridled white-eye. In
addition, the small population size and
limited distribution of the species also
make it vulnerable to extinction from
random environmental events (e.g.,
typhoons). To address these threats and
conserve the species, the following
special management actions may be
needed: (1) Protection of the remaining
stands of mature limestone forest from
clearing and modification; (2)
restoration of degraded areas; (3)
invasive plant control; and (4) rat and
black drongo control. For additional
information about the threats to the Rota
bridled white-eye, see the final listing
rule (69 FR 3022; January 22, 2004).

Critical Habitat Designation

We are designating one unit of
approximately 3,958 ac (1,602 ha) of
forested land for the Rota bridled white-
eye as critical habitat (see Map 1 in the
rule portion of this document). This area
contains forested areas on 3,700 ac
(1,498 ha) of public and 258 ac (104 ha)
of private lands along the slopes and top
of the Sabana plateau. Approximately
62 percent (2,292 ac; 928 ha) of the
public land within this proposed
designation is within the Sabana
Conservation Area. This unit is
composed of limestone forest,

introduced forest, and secondary
vegetation that together contain the full
range of primary constituent elements
needed for long-term conservation of the
Rota bridled white-eye. This area was
considered occupied at the time the
Rota bridled white-eye was listed (69 FR
3022; January 22, 2004) (Fancy and
Snetsinger 2001, p. 276) and contains
the high-density areas identified by
Fancy and Snetsinger (2001, p. 276); the
only known nesting areas for the Rota
bridled white-eye (Pratt 1985, p. 93;
Lusk and Taisacan 1997, p. 183;
Amidon 2000, p. 109); and the areas
where larger numbers of Rota bridled
white-eyes have been regularly observed
during surveys since 1982. This unit
also contains the primary threats to the
conservation of the Rota bridled white-
eye (introduced rats, black drongos, and
habitat degradation and loss [Engbring
et al. 1986, pp. 10-11; Amidon 2000,
pp. 41-43; Fancy and Snetsinger 2001,
pp. 278-280]) and requires special
management (see Special Management
Considerations or Protections above).

Effects of Critical Habitat Designation
Section 7 Consultation

Section 7 of the Act requires Federal
agencies, including the Service, to
ensure that actions they fund, authorize,
or carry out are not likely to destroy or
adversely modify critical habitat. In our
regulations at 50 CFR 402.02, we define
destruction or adverse modification as
“a direct or indirect alteration that
appreciably diminishes the value of
critical habitat for both the survival and
recovery of a listed species. Such
alterations include, but are not limited
to, alterations adversely modifying any
of those physical or biological features
that were the basis for determining the
habitat to be critical.” However, recent
decisions by the 5th and 9th Circuit
Court of Appeals have invalidated this
definition. Pursuant to current national
policy and the statutory provisions of
the Act, destruction or adverse
modification is determined on the basis
of whether, with implementation of the
proposed Federal action, the affected
critical habitat would remain functional
(or retain the current ability for the
primary constituent elements to be
functionally established) to serve the
intended conservation role for the
species.

Section 7(a) of the Act requires
Federal agencies, including the Service,
to evaluate their actions with respect to
any species that is proposed or listed as
endangered or threatened and with
respect to its critical habitat, if any is
proposed or designated. Regulations
implementing this interagency
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cooperation provision of the Act are
codified at 50 CFR part 402.

Section 7(a)(4) of the Act requires
Federal agencies to confer with us on
any action that is likely to jeopardize
the continued existence of a proposed
species or result in destruction or
adverse modification of proposed
critical habitat. However, once a
proposed species becomes listed, or
proposed critical habitat is designated
as final, the full prohibitions of section
7(a)(2) apply to any Federal action. The
primary utility of the conference
procedures is to maximize the
opportunity for a Federal agency to
adequately consider proposed species
and critical habitat and avoid potential
delays in implementing their proposed
action as a result of the section 7(a)(2)
compliance process if those species are
listed or the critical habitat is
designated.

If a species is listed or critical habitat
is designated, section 7(a)(2) of the Act
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
(action agency) must enter into
consultation with us. As a result of this
consultation, the Service will issue: (1)
A concurrence letter for Federal actions
that may affect, but are not likely to
adversely affect, listed species or critical
habitat; or (2) a biological opinion for
Federal actions that may affect, but are
likely to adversely affect, listed species
or critical habitat.

When we issue a biological opinion
concluding that a project is likely to
result in jeopardy to a listed species or
the destruction or adverse modification
of critical habitat, we also provide
reasonable and prudent alternatives to
the project, if any are identifiable.
“Reasonable and prudent alternatives”
are defined at 50 CFR 402.02 as
alternative actions identified during
consultation that can be implemented in
a manner consistent with the intended
purpose of the action, are consistent
with the scope of the Federal agency’s
legal authority and jurisdiction, are
economically and technologically
feasible, and are actions that the
Director believes would avoid jeopardy
to the listed species or destruction or
adverse modification of critical habitat.
Reasonable and prudent alternatives can
vary from slight project modifications to
extensive redesign or relocation of the
project. Costs associated with
implementing a reasonable and prudent
alternative are similarly variable.

Regulations at 50 CFR 402.16 require
Federal agencies to reinitiate
consultation on previously reviewed
actions in instances where a new
species is listed or critical habitat is
subsequently designated that may be
affected and the Federal agency has
retained discretionary involvement or
control over the action or such
discretionary involvement or control is
authorized by law. Consequently, some
Federal agencies may request
reinitiation of consultation with us on
actions for which formal consultation
has been completed, if those actions
may affect subsequently listed species
or designated critical habitat or
adversely modify or destroy proposed
critical habitat.

Federal activities that may affect the
Rota bridled white-eye or its designated
critical habitat will require section 7
consultation under the Act. Activities
on non-Federal lands requiring a
Federal permit (such as a permit under
section 10(a)(1)(B) of the Act from the
Service) or involving some other Federal
action (such as funding from the Federal
Highway Administration, Federal
Aviation Administration, or the Federal
Emergency Management Agency) will
be subject to the section 7 consultation
process. Federal actions not affecting
listed species or critical habitat, and
actions that are not federally funded,
authorized, or permitted, do not require
section 7 consultations.

Application of the Jeopardy and
Adverse Modification Standards for
Actions Involving Effects to the Rota
Bridled White-eye and its Critical
Habitat

Jeopardy Standard

Prior to and following designation of
critical habitat, the Service has applied
an analytical framework for Rota bridled
white-eye jeopardy analyses that relies
heavily on the importance of the core
area population to the survival and
recovery of the Rota bridled white-eye.
The section 7(a)(2) analysis is focused
not only on this population but also on
the habitat conditions necessary to
support it.

The jeopardy analysis usually
expresses the survival and recovery
needs of the Rota bridled white-eye in
a qualitative fashion without making
distinctions between what is necessary
for survival and what is necessary for
recovery. Generally, if a proposed
Federal action is incompatible with the
viability of the affected core area
population, inclusive of associated
habitat conditions, a jeopardy finding
may be warranted because of the
relationship of the core area population

to the survival and recovery of the
species as a whole.

Adverse Modification Standard

The analytical framework described
in the Director’s December 9, 2004,
memorandum is used to complete
section 7(a)(2) analyses for Federal
actions affecting Rota bridled white-eye
critical habitat. The key factor related to
the adverse modification determination
is whether, with implementation of the
proposed Federal action, the affected
critical habitat would remain functional
(or retain the current ability for the
primary constituent elements to be
functionally established) to serve the
intended conservation role for the
species. Generally, the conservation role
of the Rota bridled white-eye critical
habitat unit is to support a viable core
area population.

Section 4(b)(8) of the Act requires us
to briefly evaluate and describe in any
proposed or final regulation that
designates critical habitat those
activities involving a Federal action that
may destroy or adversely modify such
habitat, or that may be affected by such
designation. Activities that may destroy
or adversely modify critical habitat may
also jeopardize the continued existence
of the species.

Activities that may destroy or
adversely modify critical habitat are
those that alter the PCEs to an extent
that the conservation value of critical
habitat for the Rota bridled white-eye is
appreciably reduced. Activities that,
when carried out, funded, or authorized
by a Federal agency, may affect critical
habitat and therefore result in
consultation for the Rota bridled white-
eye include, but are not limited to:

(1) Actions that would reduce the
amount of limestone forest above 490 ft
(150 m) elevation in the Sabana region.
Such activities could include vegetation
clearing and fires. These activities could
eliminate or reduce foraging and
breeding habitat.

(2) Actions that would increase the
fragmentation of limestone forest above
490 ft (150 m) elevation in the Sabana
region. Such activities could include
vegetation clearing and burning. These
activities could reduce connectivity
between areas utilized by Rota bridled
white-eyes for foraging and breeding
and increase the amount of forest edge
exposed to the potential impacts of
typhoons (e.g., tree uprooting and limb
damage), thereby further reducing the
availability of breeding and foraging
habitat.

(3) Actions that would degrade
limestone forest above 490 ft (150 m)
elevation in the Sabana region. Such
activities could include spreading or
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introducing invasive weed species, such
as Coccina grandis (scarlet gourd), that
inhibit the natural regeneration of native
forest utilized by Rota bridled white-
eyes for breeding and foraging.

The critical habitat unit contains the
features essential to the conservation of
the Rota bridled white-eye. The unit is
within the geographic range of the
species, was occupied by the species at
the time of listing (based on
observations made within the last 25
years), and is likely to be used by the
Rota bridled white-eye. Federal agencies
are already required to consult with us
on activities in areas currently occupied
by the Rota bridled white-eye to ensure
that their actions do not jeopardize the
continued existence of the Rota bridled
white-eye.

Economic Analysis

Section 4(b)(2) of the Act requires us
to designate critical habitat on the basis
of the best scientific information
available and to consider economic and
other relevant impacts of designating a
particular area as critical habitat. We
may exclude areas from critical habitat
upon a determination that the benefits
of such exclusions outweigh the benefits
of specifying such areas as critical
habitat. We cannot exclude such areas
from critical habitat when such
exclusion will result in the extinction of
the species concerned.

Following the publication of the
proposed critical habitat designation,
we conducted an economic analysis to
estimate the potential economic effect of
the designation. The draft analysis was
made available for public review on
May 4, 2006 (71 FR 26315). We accepted
comments on the draft analysis until
June 5, 2006.

The primary purpose of the economic
analysis is to estimate the potential
economic impacts associated with the
designation of critical habitat for the
Rota bridled white-eye. This
information is intended to assist the
Secretary in making decisions about
whether the benefits of excluding
particular areas from the designation
outweigh the benefits of including those
areas in the designation. The economic
analysis considers the economic
efficiency effects that may result from
the designation, including habitat
protections that may exist due to the
listing of the species. It also addresses
distribution of impacts, including an
assessment of the potential effects on
small entities and the energy industry.

This analysis focuses on the direct
and indirect costs of the rule. However,
economic impacts to land use activities
can exist in the absence of critical
habitat. These impacts may result from,

for example, local zoning laws, State
and natural resource laws, and
enforceable management plans and best
management practices applied by other
State and Federal agencies. Economic
impacts that result from these types of
protections are not included in the
analysis as they are considered to be
part of the regulatory and policy
baseline.

Pre-designation costs include
conservation activities to protect the
Rota bridled white-eye and its habitat
associated with sections 4, 7, and 10 of
the Act that have accrued since the
species was listed as endangered on
January 22, 2004 (69 FR 3022), but prior
to the designation of critical habitat.
Total pre-designation costs associated
with lands designated as critical habitat
are estimated to be $68,000 in 2005
dollars. These costs include species and
habitat research and planning efforts
associated with a proposed island-wide
habitat conservation plan.

Post-designation effects would
include likely future costs associated
with protecting the Rota bridled white-
eye and its habitat in the 20-year period
following the designation of critical
habitat (effectively 2006 through 2025).
Costs for this designation are associated
with public land management, such as
species and habitat research and
development of habitat conservation
plans associated with agricultural
homesteads, or the loss of development
value of potential agricultural
homestead lands that are not developed
in the critical habitat unit. Three
alternatives were assessed for
determining the potential cost of this
designation. The first alternative was
the development of an island-wide
habitat conservation plan. The second
was the development of a habitat
conservation plan just for agricultural
homesteads within the critical habitat
unit. The third was that no habitat
conservation plan would be developed,
and the value of the developable land
within the critical habitat unit would be
lost. The future costs for Alternatives 1
and 2 are similar: Total undiscounted
costs were estimated to range from
$1,301,000 to $1,328,000 over the 20-
year forecast period. Assuming a 7
percent discount rate, costs for
Alternatives 1 and 2 were estimated to
range from a present value of $806,000
to $830,000 or an annualized value of
$76,000 to $79,000 over the 20-year
forecast period. Assuming a 3 percent
discount rate, total costs for Alternatives
1 and 2 were estimated to range from a
present value of $1,034,000 to
$1,059,000 or an annualized value of
$69,000 to $71,000 over the forecast
period. Future undiscounted costs for

Alternative 3 were estimated to be
$4,700,000. Assuming a 7 percent
discount rate, the cost for Alternative 3
was estimated to be $4,465,000 or an
annualized value of $421,000 over the
20-year forecast period. Assuming a 3
percent discount rate, the cost for
Alternative 3 was estimated to be
$4,572,000 or an annualized value of
$307,000 over the 20-year forecast
period.

A copy of the final economic analysis
with supporting documents is included
in our administrative record and may be
obtained by contacting U.S. Fish and
Wildlife Service, Division of
Endangered Species (see ADDRESSES
section), or by downloading from the
Internet at http://www.fws.gov/
pacificislands.

Exclusions Under Section 4(b)(2) of the
Act

Our economic analysis indicates an
overall low cost resulting from the
designation. However, pursuant to
section 4(b)(2) of the Act, we must
consider relevant impacts in addition to
economic ones. We determined that the
lands within the designation of critical
habitat for the Rota bridled white-eye
are not owned or managed by the
Department of Defense, there are
currently no habitat conservation plans
for the Rota bridled white-eye, and the
designation does not include any Tribal
lands or trust resources. We anticipate
no impact to national security,
partnerships, or habitat conservation
plans from this critical habitat
designation. Based on the best available
information, including the prepared
economic analysis, we believe the unit
contains the features that are essential
for the conservation of this species.
Therefore, we have found no areas for
which the benefits of exclusion
outweigh the benefits of inclusion, and
so have not excluded any areas from
this designation of critical habitat for
Rota bridled white-eye based on
economic or other impacts.

Clarity of the Rule

Executive Order 12866 requires each
agency to write regulations and notices
that are easy to understand. We invite
your comments on how to make this
final rule easier to understand,
including answers to questions such as
the following: (1) Are the requirements
in the final rule clearly stated? (2) Does
the final rule contain technical jargon
that interferes with the clarity? (3) Does
the format of the final rule (grouping
and order of the sections, use of
headings, paragraphing, and so forth)
aid or reduce its clarity? (4) Is the
description of the notice in the
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SUPPLEMENTARY INFORMATION section of
the preamble helpful in understanding
the final rule? (5) What else could we do
to make this final rule easier to
understand?

Send a copy of any comments on how
we could make this final rule easier to
understand to: Office of Regulatory
Affairs, Department of the Interior,
Room 7229, 1849 C Street, NW.,
Washington, DC 20240. You may e-mail
your comments to this address:
Exsec@ios.doi.gov.

Required Determinations

Regulatory Planning and Review

In accordance with Executive Order
12866, this document is a significant
rule in that it may raise novel legal or
policy issues, but will not have an
annual effect on the economy of $100
million or more or affect the economy
in a material way. Due to the tight
timeline for publication in the Federal
Register, the Office of Management and
Budget (OMB) has not formally
reviewed this rule. As explained above,
we prepared an economic analysis of
this action, which has assisted us in
meeting the requirements of E.O. 12866,
as well as section 4(b)(2) of the Act to
determine the economic consequences
of designating the specific areas as
critical habitat. We also used it to help
determine whether to exclude any area
from critical habitat.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA) (as amended by the Small
Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended the RFA
to require Federal agencies to provide a
statement of factual basis for certifying
that the rule will not have a significant
economic impact on a substantial
number of small entities. The SBREFA
also amended the RFA to require a
certification statement.

Small entities include small
organizations, such as independent
nonprofit organizations; small
governmental jurisdictions, including

school boards and city and town
governments that serve fewer than
50,000 residents; and small businesses.
Small businesses include manufacturing
and mining concerns with fewer than
500 employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
consider the types of activities that
might trigger regulatory impacts under
this rule, as well as the types of project
modifications that may result. In
general, the term “‘significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

To determine if the rule could
significantly affect a substantial number
of small entities, we consider the
number of small entities affected within
particular types of economic activities
(e.g., housing development, grazing, oil
and gas production, timber harvesting).
We apply the “substantial number” test
individually to each industry to
determine if certification is appropriate.
However, the SBREFA does not
explicitly define “substantial number”
or “‘significant economic impact.”
Consequently, to assess whether a
“substantial number” of small entities is
affected by this designation, this
analysis considers the relative number
of small entities likely to be impacted in
an area. In some circumstances,
especially with critical habitat
designations of limited extent, we may
aggregate across all industries and
consider whether the total number of
small entities affected is substantial. In
estimating the number of small entities
potentially affected, we also consider
whether their activities have any
Federal involvement.

Designation of critical habitat only
affects activities conducted, funded, or
permitted by Federal agencies. Some
kinds of activities are unlikely to have
any Federal involvement and so will not
be affected by critical habitat
designation. In areas where the species
is present, Federal agencies already are
required to consult with us under
section 7 of the Act on activities they
fund, permit, or implement that may
affect the Rota bridled white-eye.
Federal agencies also must consult with
us if their activities may affect critical
habitat. Designation of critical habitat,
therefore, could result in an additional

economic impact on small entities due
to the requirement to reinitiate
consultation for ongoing or future
Federal activities.

In our draft economic analysis of this
designation, we evaluated the potential
economic effects on small business
entities resulting from the protection of
the Rota bridled white-eye and its
habitat related to the listing of the
species and the proposed designation of
critical habitat. The estimated effects are
anticipated to be borne by the CNMI
government (which includes both the
Department of Land and Natural
Resources and Department of Public
Lands) and the Service. The CNMI
government has 69,221 constituents and
is not considered a small entity.

Based on our experience with
consultations pursuant to section 7 of
the Act for all listed species, virtually
all projects—including those that, in
their initial proposed form, would result
in adverse modification determinations
in section 7 consultations—can be
implemented successfully with, at most,
the adoption of reasonable and prudent
alternatives. These measures, by
definition, must be economically
feasible and within the scope of
authority of the Federal agency involved
in the consultation. We can only
describe the general kinds of actions
that may be identified in future
reasonable and prudent alternatives.
These are based on our understanding of
the needs of the species and the threats
it faces, as described in the final listing
rule and this critical habitat designation.
Within the critical habitat designation,
the types of Federal actions or
authorized activities that we have
identified as potential concerns are:

(1) Regulation of activities affecting
waters of the United States by the Corps
under section 404 of the Clean Water
Act;

(2) Regulation of water flows,
damming, diversion, and channelization
implemented or licensed by Federal
agencies;

(3) Road construction and
maintenance and right-of-way
designation funded by the Federal
Highway Administration, and Federal
regulation of agricultural activities;

(4) Hazard mitigation and post-
disaster repairs funded by the Federal
Emergency Management Agency; and

(5) Activities funded by the
Environmental Protection Agency, U.S.
Department of Energy, or any other
Federal agency.

It is likely that a developer or other
project proponent could modify a
project or take measures to protect the
Rota bridled white-eye. The kinds of
actions that may be included if future
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reasonable and prudent alternatives
become necessary include conservation
set-asides, management of competing
nonnative species, restoration of
degraded habitat, and regular
monitoring. These are based on our
understanding of the needs of the
species and the threats it faces, as
described in the final listing rule and
this critical habitat designation. These
measures are not likely to result in a
significant economic impact to project
proponents, because no small
businesses are involved and most land
is managed by the CNMI government.

In summary, we have considered
whether designation of critical habitat
would result in a significant economic
effect on a substantial number of small
entities. We have determined, for the
above reasons and based on currently
available information, that it is not
likely to affect a substantial number of
small entities. Federal involvement, and
thus section 7 consultations, would be
limited to a subset of the area
designated. The most likely Federal
involvement could include Federal
Highway Administration funding for
road improvements and Federal
Emergency Management Agency
funding for utility and building repair.
A regulatory flexibility analysis is not
required.

Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 801 et seq.)

Under SBREFA, this rule is not a
major rule. Our detailed assessment of
the economic effects of this designation
is described in the economic analysis.
Based on the effects identified in the
economic analysis, we believe that this
rule will not have an annual effect on
the economy of $100 million or more,
will not cause a major increase in costs
or prices for consumers, and will not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. Refer to
the final economic analysis for a
discussion of the effects of this
determination.

Executive Order 13211

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. This final
rule to designate critical habitat for the
Rota bridled white-eye is not expected
to significantly affect energy supplies,
distribution, or use. Therefore, this
action is not a significant energy action

and no Statement of Energy Effects is
required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local,
Tribal governments, or the private sector
and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of federal assistance.” It also
excludes ““a duty arising from
participation in a voluntary Federal
program,” unless the regulation “relates
to a then-existing Federal program
under which $500,000,000 or more is
provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or Tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; AFDC work programs; Child
Nutrition; Food Stamps; Social Services
Block Grants; Vocational Rehabilitation
State Grants; Foster Care, Adoption
Assistance, and Independent Living;
Family Support Welfare Services; and
Child Support Enforcement. ‘“Federal
private sector mandate” includes a
regulation that “would impose an
enforceable duty upon the private
sector, except (i) a condition of Federal
assistance; or (ii) a duty arising from
participation in a voluntary Federal
program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities who receive Federal
funding, assistance, permits or
otherwise require approval or
authorization from a Federal agency for
an action may be indirectly impacted by
the designation of critical habitat, the
legally binding duty to avoid

destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply; nor would critical habitat
shift the costs of the large entitlement
programs listed above on to State
governments.

(b) We do not believe that this rule
will significantly or uniquely affect
small governments because it will not
produce a Federal mandate of $100
million or greater in any year, that is, it
is not a “‘significant regulatory action”
under the Unfunded Mandates Reform
Act. The designation of critical habitat
imposes no obligations on State or local
governments. As such, a Small
Government Agency Plan is not
required.

Federalism

In accordance with Executive Order
13132, the rule does not have significant
Federalism effects. A Federalism
assessment is not required. In keeping
with Department of the Interior and
Department of Commerce policy, we
requested information from, and
coordinated development of, this final
critical habitat designation with
appropriate resource agencies in the
Commonwealth of the Northern Mariana
Islands. The designation of critical
habitat in areas currently occupied by
the Rota bridled white-eye may impose
some additional regulatory restrictions
to those currently in place, but only
where there is a Federal action, and,
therefore, will likely have little
incremental impact on State and local
governments and their activities. The
designation may have some benefit to
these governments in that the areas that
contain the features essential to the
conservation of the species are more
clearly defined, and the primary
constituent elements of the habitat
necessary to the conservation of the
species are specifically identified. While
making this definition and
identification does not alter where and
what federally sponsored activities may
occur, it may assist these local
governments in long-range planning
(rather than waiting for case-by-case
section 7 consultations to occur).

Civil Justice Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. We are
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designating critical habitat in
accordance with the provisions of the
Endangered Species Act. This final rule
uses standard property descriptions and
identifies the primary constituent
elements within the designated areas to
assist the public in understanding the
habitat needs of the Rota bridled white-
eye.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act. This rule will not
impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

Outside the Tenth Circuit, we do not
need to prepare environmental analyses
as defined by NEPA in connection with

determination in the Federal Register
on October 25, 1983 (48 FR 49244). This
determination has been upheld in the
Ninth Circuit (Douglas County v.
Babbitt, 48 F.3d 1495 (9th Cir. Ore.
1995), cert. denied 116 S. Ct. 698 (1996).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and the Department of the
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. We
have determined that there are no tribal
lands on the island of Rota. Therefore,
no Tribal lands were included in the
designation of critical habitat for the
Rota bridled white-eye.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2.In § 17.11(h), revise the entry for
“White-eye, Rota bridled” under
“BIRDS” to read as follows:

designating critical habitat under the in this rulemaking is available upon §17.11 Endangered and threatened
Endangered Species Act of 1973, as request from the Field Supervisor, wildlife.
amended. We published a notice Pacific Islands Fish and Wildlife Office  * * * * *
outlining our reasons for this (see ADDRESSES section). (h) * * *
Species Vertebrate popu- e :
Historic range lation where endan-  Status YI\Q:(? ﬁ;lttjli(t::tl Sﬁﬁg'sal
Common name Scientific name gered or threatened
BIRDS
White-eye, Rota bri-  Zosterops rotensis .. Western Pacific Entire ....ccooveeviieens E 741 17.95(b) NA
dled. Ocean-U.S.A
(Commonwealth
of the Northern
Mariana Islands).

m 3. Amend § 17.95(b) by adding critical
habitat for the ‘“Rota bridled white-eye
(Zosterops rotensis)” under “BIRDS,” in
the same order in which species are
presented in § 17.11(h), to read as
follows:

§17.95 Critical habitat—fish and wildlife.

* * * * *
(b) Birds

Rota Bridled White-Eye (Zosterops
rotensis)

(1) Critical habitat units are depicted
for Rota, Commonwealth of the
Northern Mariana Islands, on the map
below.

(2) The primary constituent elements
of critical habitat for the Rota bridled
white-eye are the habitat components
that provide forest above 490 feet (ft)
(150 meters (m)) in elevation containing
a midstory and canopy layer, high
epiphytic plant volume (typically 11
percent or greater), Elatostema and
Procris spp. on the ground, and
Elaeocarpus joga (yoga), Hernandia
labyrinthica (oschal), Merrilliodendron
megacarpum (faniok), Pandanus
tectorius (kafu), and/or Premna
obtusifolia (ahgao) trees as dominant
forest components for foraging,
sheltering, roosting, and nesting and
rearing of young. In addition, the habitat
should contain the specific forest

components for foraging, nesting, or
both, as follows:

(i) Yoga, oschal, faniok, Macaranga
thompsonii (pengua), ahgao, Pipturus
argenteus (amahadyan), Persea
americana (avocado), Ficus tinctoria
(hodda), Aglaia mariannensis
(mapunyao), Eugenia thompsonii
(atoto), Acacia confusa (sosugi), and/or
Tarenna sambucina (sumac-lada) trees,
and/or Bambusa vulgaris (piao, bamboo)
in the canopy or subcanopy for foraging;
or

(ii) Yoga, oschal, faniok, and/or sosugi
trees 10 to 49 ft (3 to 15 m) tall and 1
to 24 inches (2 to 60 centimeters)
diameter at breast height for nesting.
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(3) Critical habitat does not include
manmade structures (such as buildings,
aqueducts, airports, roads, and other
paved areas) and the land on which they
are located existing on the effective date
of this rule and not containing one or
more of the primary constituent
elements.

Critical Habitat Map Unit

(4) Data layers defining the mapped
unit were created on a base of USGS 7.5’
quadrangles, and the critical habitat unit
was then mapped using Universal
Transverse Mercator (UTM) coordinates.

(5) Rota bridled white-eye critical
habitat, Rota, Commonwealth of the
Northern Mariana Islands (3,958 ac;
1,602 ha).

(1) Unit consists of 346 points with
following coordinates in UTM Zone 55
with the units in meters using World
Geodetic System 1984 (WGS84):
300742, 1565012, 300809, 1565217
300840, 1565285, 300875, 1565341,
300962, 1565420, 300995, 1565444,
301061, 1565473, 301135, 1565490,
301186, 1565494, 301327, 1565491
301531, 1565451, 301796, 1565425,
301905, 1565419, 301958, 1565425,
302030, 1565456, 302067, 1565466,
302205, 1565482, 302229, 1565471
302272, 1565429, 302310, 1565416,
302852, 1565346, 302882, 1565343,
302932, 1565348, 302953, 1565356,
302986, 1565377, 303007, 1565407
303005, 1565510, 302983, 1565616,
302978, 1565666, 302982, 1565740,
302990, 1565763, 303005, 1565777
303103, 1565824, 303150, 1565828,
303223, 1565806, 303243, 1565792,
303284, 1565740, 303303, 1565731
303315, 1565733, 303343, 1565752,
303500, 1565896, 303645, 1565995,
303813, 1566125, 303903, 1566164,
304054, 1566243, 304085, 1566255,
304155, 1566270, 304271, 1566306,
304326, 1566311, 304388, 1566328,
304494, 1566336, 304562, 1566352,
304700, 1566368, 304734, 1566365,
304760, 1566355, 304791, 1566336,
304835, 1566299, 304904, 1566293,
304977, 1566261, 305032, 1566256,
305110, 1566231, 305131, 1566220,
305152, 1566197, 305174, 1566158,
305197, 1566090, 305213, 1566016,
305244, 1565964, 305317, 1565923,
305417, 1565815, 305444, 1565800,
305461, 1565775, 305493, 1565766,
305608, 1565782, 305678, 1565798,
305840, 1565858, 305947, 1565890,
306134, 1565992, 306230, 1566039,
306271, 1566055, 306365, 1566071
306500, 1566077, 306557, 1566089,
306588, 1566105, 306773, 1566245,
306819, 1566265, 307118, 1566324,
307158, 1566325, 307191, 1566320,
307249, 1566295, 307359, 1566230,
307407, 1566207, 307778, 1566099,

307843, 1566062, 307898, 1566047,
307941, 1566020, 307999, 1566003
308109, 1565940, 308162, 1565898,
308260, 1565834, 308407, 1565674,
308437, 1565635, 308458, 1565596,
308529, 1565323, 308544, 1565200,
308543, 1565150, 308537, 1565112
308472, 1564974, 308423, 1564834,
308409, 1564746, 308394, 1564555
308385, 1564519, 308306, 1564339,
308149, 1563842, 308086, 1563674,
308065, 1563629, 308013, 1563560,
308004, 1563528, 307995, 1563514,
307953, 1563481, 307857, 1563392
307835, 1563367, 307826, 1563347,
307816, 1563286, 307803, 1563028,
307795, 1562975, 307783, 1562966,
307725, 1562954, 307691, 1562925
307691, 1562911, 307717, 1562869,
307712, 1562856, 307699, 1562846,
307656, 1562826, 307555, 1562804,
307518, 1562768, 307480, 1562756,
307447, 1562734, 307353, 1562655
307323, 1562617, 307307, 1562586,
307300, 1562465, 307289, 1562432
307266, 1562397, 307216, 1562348,
307176, 1562324, 307120, 1562306,
307027, 1562297, 307000, 1562286,
306970, 1562267, 306923, 1562220,
306885, 1562107, 306868, 1562080,
306853, 1562074, 306826, 1562082
306799, 1562099, 306759, 1562155
306731, 1562179, 306698, 1562219,
306678, 1562233, 306657, 1562234,
306620, 1562216, 306571, 1562209,
306513, 1562179, 306481, 1562177,
306476, 1562191, 306472, 1562272
306434, 1562361, 306391, 1562443,
306373, 1562497, 306222, 1562602
306206, 1562602, 306180, 1562585
306166, 1562534, 306144, 1562526,
306121, 1562532, 306080, 1562567,
306054, 1562574, 305964, 1562570,
305912, 1562563, 305849, 1562573
305808, 1562551, 305733, 1562553
305722, 1562561, 305714, 1562595
305698, 1562604, 305684, 1562596,
305672, 1562575, 305662, 1562500,
305655, 1562483, 305646, 1562484,
305635, 1562495, 305625, 1562531
305615, 1562544, 305588, 1562564,
305567, 1562567, 305551, 1562561
305517, 1562518, 305486, 1562501
305461, 1562470, 305453, 1562465
305438, 1562464, 305415, 1562480,
305407, 1562505, 305410, 1562537
305422, 1562585, 305421, 1562606,
305413, 1562613, 305386, 1562616,
305373, 1562624, 305347, 1562674,
305328, 1562692, 305291, 1562716,
305257, 1562722, 305232, 1562721
305219, 1562712, 305204, 1562692
305189, 1562688, 305160, 1562698,
305110, 1562731, 305083, 1562735
305065, 1562733, 305037, 1562717
305006, 1562668, 304981, 1562647,
304958, 1562638, 304924, 1562635
304890, 1562598, 304856, 1562597

304819, 1562606, 304787, 1562629,
304737, 1562632, 304719, 1562648,
304811, 1562704, 304812, 1562719,
304793, 1562738, 304770, 1562750,
304721, 1562752, 304653, 1562789,
304603, 1562797, 304550, 1562793,
304520, 1562769, 304504, 1562762,
304464, 1562761, 304432, 1562770,
304403, 1562772, 304355, 1562769,
304332, 1562760, 304325, 1562751
304323, 1562731, 304327, 1562719,
304343, 1562698, 304348, 1562679,
304349, 1562583, 304356, 1562513,
304351, 1562493, 304270, 1562434,
304223, 1562419, 304206, 1562376,
304186, 1562353, 304126, 1562326,
304055, 1562283, 303995, 1562276,
303953, 1562281, 303890, 1562321
303864, 1562358, 303830, 1562380,
303825, 1562390, 303827, 1562400,
303835, 1562405, 303860, 1562408,
303865, 1562417, 303863, 1562438,
303826, 1562510, 303811, 1562567
303783, 1562600, 303768, 1562605,
303669, 1562602, 303597, 1562589,
303549, 1562599, 303490, 1562569,
303399, 1562504, 303334, 1562463,
303311, 1562441, 303239, 1562346,
303088, 1562240, 303073, 1562218,
303048, 1562210, 303010, 1562207
302957, 1562190, 302925, 1562192,
302908, 1562205, 302903, 1562216,
302906, 1562269, 302895, 1562348,
302883, 1562361, 302835, 1562375,
302814, 1562391, 302792, 1562456,
302766, 1562563, 302712, 1562684,
302665, 1562811, 302645, 1562883,
302595, 1563127, 302565, 1563228,
302535, 1563275, 302436, 1563381
302380, 1563478, 302354, 1563506,
302333, 1563519, 302254, 1563541,
302185, 1563577, 302125, 1563592,
302080, 1563615, 302015, 1563692,
301971, 1563777, 301951, 1563806,
301890, 1563864, 301836, 1563908,
301750, 1563946, 301723, 1563952,
301650, 1563960, 301611, 1563981
301594, 1564000, 301585, 1564023,
301584, 1564061, 301593, 1564112,
301585, 1564135, 301474, 1564241,
301450, 1564254, 301413, 1564259,
301352, 1564251, 301311, 1564237
301295, 1564239, 301214, 1564294,
301096, 1564399, 300966, 1564483,
300945, 1564505, 300922, 1564541,
300892, 1564569, 300859, 1564634,
300808, 1564710, 300804, 1564729,
300806, 1564769, 300802, 1564795,
300740, 1564944, 300737, 1564975

(ii) Not including 13 areas:

(A) Bounded by the following 13
points (2 ac; 1 ha): 301307, 1564935;
301288, 1564908; 301291, 1564898;
301301, 1564889; 301354, 1564890;
301410, 1564877; 301424, 1564879;
301460, 1564899; 301472, 1564922,
301468, 1564941; 301452, 1564950;
301382, 1564933; 301335, 1564939
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(B) Bounded by the following 48 303033, 1564728; 303060, 1564765; 1563311; 304244, 1563308; 304171,
points (39 ac; 16 ha): 301471, 1564593; 303059, 1564787; 303044, 1564799; 1563273; 304107, 1563257; 304013,
301458, 1564567; 301463, 1564557; 303024, 1564795; 302973, 1564763; 1563250; 303998, 1563253; 303964,
301550, 1564532; 301578, 1564506; 302909, 1564709; 302872, 1564700; 1563283; 303940, 1563294; 303926,
301598, 1564501; 301639, 1564501; 302839, 1564684; 302751, 1564683; 1563349; 303874, 1563345; 303858,
301668, 1564487; 301760, 1564465; 302736, 1564669; 302709, 1564620; 1563339; 303850, 1563329; 303844,
301797, 1564449; 301803, 1564442; 302682, 1564601; 302570, 1564563; 1563275; 303852, 1563237; 303892,
301802, 1564433; 301789, 1564410; 302481, 1564539; 302458, 1564528; 1563228; 303950, 1563198; 303968,
301787, 1564397; 301798, 1564388; 302444, 1564509; 302424, 1564435; 1563194; 303990, 1563158; 304018,
301812, 1564387; 301824, 1564395; 302401, 1564389; 302386, 1564348; 1563160; 304049, 1563155; 304099,
301844, 1564426; 301857, 1564432, 302375, 1564301; 302378, 1564265; 1563163; 304201, 1563127; 304213,
301920, 1564441; 301980, 1564460; 302374, 1564251; 302287, 1564174; 1563109; 304216, 1563048; 304223,
302041, 1564447; 302081, 1564449; 302272, 1564172; 302224, 1564179; 1563035; 304234, 1563028; 304252,
302122, 1564459; 302169, 1564479; 302187, 1564171; 302176, 1564161. 1563031; 304314, 1563067; 304321,
302242, 1564523; 302338, 1564565; (E) Bounded by the following 319 1563065; 304324, 1563051; 304332,
302377, 1564592; 302400, 1564618; points (677 ac; 274 ha): 302943, 1563043, 304394, 1563024. 304397
302417, 1564647; 302427, 1564679; 1564065; 302923, 1564061; 302919, 1563008; 304383, 1562960; 304388,
302426, 1564699; 302418, 1564724; 1564054; 302936, 1564038; 302987, 1562898; 304391, 1562885; 304406
302403, 1564740; 302363, 1564757; 1564019; 303009, 1563991; 303047, 1562879; 304436, 1562896; 304481
302332, 1564757; 302269, 1564741; 1563971; 303060, 1563954; 303062, 1562945; 304494, 1562947; 304563,
302146, 1564681; 302059, 1564655 1563939; 303054, 1563879; 303060, 1562939; 304607, 1562972; 304674,
302017, 1564655; 301908, 1564682; 1563827; 303074, 1563808; 303107, 1563009; 304740, 1563024; 304799
S o Tooabny: 1563796; 303113, 1563780; 303110, 1563053; 304847, 1563054; 304864,
01613, 1504561, 301554 1564264, 1563765; 303090, 1563727; 303109, 1563059; 304873, 1563073; 304875,
01516, 1964272 ; ; 1563690; 303085, 1563639; 303085, 1563091; 304856, 1563155; 304857

(©) Bounded by the following 47 1563600; 303092, 1563584; 303116, 1563163; 304877, 1563174; 304911,
points (58 ac. 23 ha): 301566, 1564045:  1363362; 303132, 1563539; 303131, 1563180; 304931, 1563177; 304955,
B 01569 1564920: 301578, 1264904: 1563504; 303193, 1563466; 303207, 1563165; 304966, 1563164; 305029,
501624, 1564888 301649, 1564857, 1563465; 303249, 1563476; 303272, 1563211; 305036, 1563224; 305037
501660, 1564850 301679, 1564850, 1563471; 303303, 1563452; 303334, 1563241; 305026, 1563279; 305044,
301706, 1564888, 301726, 1564892, 1563412; 303350, 1563400; 303360, 1563311; 305043, 1563342; 305006
301744, 1564883, 301754, 1564864, 1563399; 303390, 1563413; 303410, 1563380; 304967, 1563439; 304948,
3017589, 1564836. 301777, 1564825 1563410; 303416, 1563402; 303410, 1563446; 304902, 1563445; 304892
301824, 1564810, 301963, 1564798, 1563386; 303415, 1563373; 303455, 1563451; 304895, 1563457; 304926,
301086, 1564807, 302011, 1564345, 1563344; 303466, 1563282; 303479, 1563472; 304937, 1563482; 304942,
302030, 1564859, 302105, 1564881, 1563248; 303497, 1563232; 303553, 1563501; 304936, 1563514; 304918,
302150, 1564885. 302309, 1564864, 1563212; 303560, 1563195; 303565, 1563519; 304883, 1563494; 304868,
302407, 1564883, 302422, 1564895, 1563150; 303572, 1563128; 303595, 1563502; 304862, 1563511; 304865,
302444 1564926, 302462, 1564938, 1563106; 303623, 1563095; 303655, 1563525; 304899, 1563563; 304894,
302486, 1564939, 302550, 1564027 1563097; 303684, 1563125; 303721, 1563570; 304855, 1563591; 304847,
302712, 1564951 302716, 1564064, 1563192; 303780, 1563201; 303789, 1563732; 304894, 1563743; 304911
302713, 1564975, 302696, 1564984, 1563208; 303775, 1563236; 303772, 1563750; 304920, 1563748; 304943,
302614, 1564988; 302602, 1564995; 1563257; 303803, 1563373; 303799, 1563727; 304977, 1563752; 305046,
302592, 1565021, 302584, 1565102- 1563391; 303773, 1563433; 303765, 1563746; 305062, 1563751; 305081
302572, 1565118, 302490, 1565138. 1563441; 303742, 1563447; 303671, 1563784; 305100, 1563805; 305149,
302195, 1565151; 302135’ 1565146; 1563435; 303653, 1563441; 303652, 1563831; 305164, 1563844; 305205,
302088, 1565135, 301955, 1565082; 1563453; 303675, 1563474; 303807, 1563919; 305255, 1563967; 305269
301722, 1565014; 301662, 1564986; 1563534; 303869, 1563577; 303897, 1563987; 305269, 1564034; 305279,
301608, 1564971. 1563608; 303953, 1563714; 303979, 1564060; 305293, 1564075; 305325,

(D) Bounded by the following 61 1563736; 304071, 1563770; 304155, 1564089; 305336, 1564100; 305325
points (91 ac; 37 ha): 302150, 1564008;  1563793; 304249, 1563795; 304335, 1564120; 305311, 1564131; 305291
302172, 1564039; 302208, 1564002; 1563782; 304405, 1563794, 304429, 1564139; 305280, 1564149; 305266,
302245, 1563984; 302303, 1563975; 1563789; 304479, 1563751; 304493, 1564195; 305254, 1564212; 305201,
302364, 1563928; 302390, 1563916; 1563746; 304582, 1563737; 304624, 1564236; 305185, 1564253; 305176
302429, 1563913; 302494, 1563933 1563741; 304690, 1563727; 304750, 1564277; 305180, 1564335; 305176
302545, 1563926: 302576, 1563927: 1563734; 304786, 1563719; 304794, 1564354; 305166, 1564368; 305130
302602, 1563941; 302629, 1563977; 1563708; 304794, 1563686; 304765, 1564386; 305107, 1564406; 305061
302641, 1563982; 302686, 1563948; 1563636; 304758, 1563605; 304723, 1564482; 304984, 1564553; 304979,
302701, 1563945; 302715, 1563951; 1563588; 304708, 1563573; 304683, 1564566; 304988, 1564594; 304985,
302735, 1563975; 302766, 1564034; 1563490; 304667, 1563465; 304657, 1564605; 304954, 1564615; 304930,
302757, 1564078; 302769, 1564119; 1563459; 304641, 1563459; 304611, 1564637; 304852, 1564669; 304771
302759, 1564172; 302762, 1564208; 1563483; 304586, 1563482; 304570, 1564722; 304744, 1564766; 304716
302776, 1564221; 302822, 1564235; 1563497; 304531, 1563517; 304489, 1564763; 304681, 1564794; 304673,
302842, 1564246; 302867, 1564270; 1563530; 304474, 1563529; 304461, 1564810; 304669, 1564832; 304689
302899, 1564315; 302905, 1564345; 1563512; 304434, 1563423; 304413, 1564912; 304677, 1564981; 304665,
302891, 1564382; 302917, 1564467; 1563389; 304385, 1563357; 304367, 1564999; 304629, 1565015; 304614,

302950, 1564548; 303012, 1564647, 1563345; 304338, 1563334; 304314, 1565043; 304600, 1565052; 304583,
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1565047; 304575, 1565037; 304569, 305332, 1563784; 305308, 1563782; 306400, 1565325; 306433, 1565329;
1565014; 304570, 1564995; 304579, 305274, 1563768; 305234, 1563743; 306453, 1565341; 306484, 1565382;
1564967; 304607, 1564940; 304613, 305202, 1563707; 305158, 1563671; 306514, 1565388; 306559, 1565384;
1564924; 304604, 1564909; 304581, 305150, 1563657; 305149, 1563633; 306598, 1565356; 306621, 1565346;
1564899; 304558, 1564896; 304503, 305132, 1563611; 305115, 1563602. 306716, 1565329; 306720, 1565333;
1564900; 304444, 1564919; 304385, (H) Bounded by the following 18 306720, 1565374; 306729, 1565422;
1564919; 304348, 1564928; 304331, points (9 ac; 4 ha):305348, 1565123; 306716, 1565443; 306684, 1565448;
1564937; 304326, 1564948; 304338, 305320, 1565080; 305322, 1565051; 306681, 1565467; 306688, 1565481;
1565014; 304332, 1565017; 304322, 305361, 1565002; 305416, 1564959; 306699, 1565487; 306755, 1565496;
1565011; 304288, 1564957; 304280, 305431, 1564953; 305452, 1564953; 306816, 1565485; 306955, 1565429;
1564975; 304262, 1564978; 304255, 305503, 1564970; 305537, 1564975; 307014, 1565397; 307111, 1565330;
1564985; 304253, 1565027; 304242, 305554, 1564987; 305570, 1565010; 307119, 1565340; 307118, 1565350;
1565034; 304228, 1565035; 304220, 305577, 1565037; 305570, 1565071, 307055, 1565408; 307034, 1565438;
1565029; 304215, 1565012; 304207, 305550, 1565102; 305523, 1565121, 307017, 1565445; 307005, 1565460;
1565004; 304173, 1565015; 304109, 305499, 1565129; 305412, 1565142; 306968, 1565468; 306955, 1565488;
1565006; 304103, 1564998; 304090, 305390, 1565140. 306957, 1565495: 306969, 1565498:
1564952; 304080, 1564937; 304053, (I) Bounded by the following 96 307025, 1565488; 307029, 1565496;
1564920; 303995, 1564904; 303967, points (52 ac, 21 ha):305681, 1564571, 307026, 1565526: 307050, 1565540:
1564847; 303956, 1564836; 303943, 305654, 1564580; 305620, 1564578; 307066, 1565542; 307204, 1565460;
1564836; 303926, 1564850; 303913, 305565, 1564595; 305547, 1564592; 307258, 1565412; 307269, 1565394;
1564855; 303887, 1564852; 303868, 305537, 1564571, 305532, 1564484; 307276, 1565368; 307288, 1565356;
1564842; 303857, 1564820; 303859, 305527, 1564469; 305511, 1564467, 307369, 1565327; 307451, 1565259;
1564799; 303876, 1564791; 303945, 305502, 1564474; 305486, 1564499; 307509, 1565229; 307537, 1565210;
1564781; 303949, 1564777; 303946, 305467, 1564500; 305456, 1564489; 307570, 1565178; 307610, 1565126;
1564767; 303933, 1564756; 303912, 305453, 1564478; 305455, 1564431; 307746, 1565004; 307839, 1564896;
1564752; 303868, 1564759; 303849, 305458, 1564418; 305469, 1564405; 307872, 1564877: 307878, 1564878:
1564756; 303771, 1564713; 303710, 305527, 1564420; 305567, 1564424; 307882, 1564884: 307884, 1564905
1564691; 303655, 1564659; 303564, 305612, 1564419; 305641, 1564401; 307873, 1564932, 307783, 1565058
1564631; 303553, 1564633; 303546, 305646, 1564382; 305644, 1564358; 307734’ 1565112i 307580, 1565259:
1564643; 303521, 1564743; 303499, 305620, 1564264; 305626, 1564238; 307319, 1565473 307080, 1565610:
1564757; 303480, 1564756; 303454, 305640, 1564232; 305731, 1564234; 307035, 1565624 307014, 1565621
1564736; 303441, 1564711; 303404, 305750, 1564230; 305757, 1564225; 306976. 1565592 306934 1565568
1564670; 303398, 1564657; 303436, 305745, 1564207; 305722, 1564193; 306887 1565525 306868, 1565520:
1564543; 303438, 1564509; 303429, 305699, 1564192; 305645, 1564203; 306815, 1565528, 306718, 1565559:
1564479; 303393, 1564423; 303296, 305623, 1564195; 305619, 1564181; 306626, 1565562: 306510, 1565585
1564316; 303282, 1564278; 303250, 305622, 1564158; 305646, 1564097; 306399, 1565586, 306337, 1565579.
1564261; 303236, 1564193; 303175, 305677, 1564083; 305781, 1564061; 306331’1565589i306345’15656583
1564150; 303082, 1564137; 303062, 305789, 1564055; 305793, 1564024; 306354, 1565736 306349, 1565806:
1564125; 303052, 1564107; 303036, 305819, 1563988; 305881, 1563974; 306352, 1565829 306383, 1565896
1564092. 305897, 1563964; 305938, 1563897, 306399, 1565902i 306440, 15658983
(F) Bounded by the following 26 305946, 1563858; 305951, 1563774; 306438’ 1565928i 306417, 1565948:
points (20 ac; 8 ha): 304256, 1565414; 305948, 1563696; 305939, 1563637; 306391’ 15659491 306277’ 1565911:
304308, 1565357; 304346, 1565330; 305922, 1563609; 305861, 1563583; 306256, 1565896, 306205, 1565844,
304472, 1565298; 304590, 1565251; 305831, 1563543; 305806, 1563520; ’ ; ’ ;
304620, 1565250; 304645, 1565261; 305798, 1563498; 305837, 1563315: 306173, 1565823; 306154, 1565817;
304690, 1565255; 304727, 1565280; 305862, 1563291; 305893, 1563286; 306115, 1565820; 306094, 1565817;
304777, 1565289; 304783, 1565297; 305902, 1563291; 305907, 1563301; 306042, 1565781; 305989, 1565708;
304763, 1565363; 304744, 1565464; 305906, 1563358; 305950, 1563453; 305972, 1565692; 305953, 1565683;
304735, 1565486; 304715, 1565507: 305953, 1563477; 305949, 1563508; 305910, 1565671; 305870, 1565667;
304686, 1565508; 304660, 1565521; 305954, 1563523; 305960, 1563526; 305844, 1565673; 305795, 1565705;
304578, 1565501; 304541, 1565485; 305994, 1563522; 306046, 1563531; 305766, 1565717; 305719, 1565718;
304509, 1565451; 304503, 1565402; 306057, 1563540; 306063, 1563555; 305693, 1565710; 305684, 1565703;
304498, 1565394; 304485, 1565388; 306110, 1563573; 306118, 1563592; 305674, 1565679; 305677, 1565641;
304457, 1565388; 304410, 1565414; 306118, 1563606; 306105, 1563642; 305689, 1565625; 305724, 1565609;
304382, 1565421, 306071, 1563662, 306059, 1563682, 305766, 1565605; 305890, 1565626;
(G) Bounded by the following 35 306062, 1563709; 306080, 1563772; 305937, 1565602; 305969, 1565601;
points (11 ac; 4 ha): 305091, 1563607; 306077, 1563819; 306064, 1563889; 305988, 1565595; 306002, 1565572;
305046, 1563577; 305022, 1563553; 306006, 1564047; 306002, 1564117; 305991, 1565555; 305968, 1565549;
305015, 1563522; 305001, 1563499; 305990, 1564133; 305961, 1564145; 305920, 1565551; 305909, 1565543;
305002, 1563487; 305012, 1563476; 305848, 1564153; 305822, 1564158; 305911, 1565530; 305918, 1565520;
305061, 1563454; 305086, 1563459; 305803, 1564170; 305793, 1564191; 305951, 1565499; 305972, 1565493;
305114, 1563484; 305141, 1563495; 305793, 1564205; 305832, 1564256; 306026, 1565498; 306076, 1565493;
305168, 1563525; 305195, 1563534; 305838, 1564283; 305835, 1564313; 306107, 1565505; 306133, 1565507;
305247, 1563543; 305243, 1563575; 305821, 1564340; 305807, 1564356; 306178, 1565494; 306219, 1565475;
305278, 1563639; 305274, 1563687; 305712, 1564414; 305673, 1564451; 306231, 1565463; 306221, 1565427;
305262, 1563722: 305263, 1563729; 305665, 1564483, 306232, 1565386; 306235, 1565356;
305291, 1563736; 305355, 1563721; (J) Bounded by the following 134 306242, 1565346.
305372, 1563721; 305382, 1563732; points (92 ac; 37 ha):306267, 1565331; (K) Bounded by the following 207

305381, 1563761; 305368, 1563775; 306353, 1565325; 306341, 1565326; points (355 ac, 144 ha):305824,
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1565279; 305789, 1565258; 305784, 1563742; 307883, 1563736; 307879, 306961, 1563741; 306940, 1563760;
1565251; 305785, 1565239; 305801, 1563783; 307884, 1563800; 307893, 306895, 1563780; 306846, 1563792;
1565217; 305929, 1565095; 305932, 1563814; 307944, 1563854; 307971, 306781, 1563803; 306764, 1563798;
1565086; 305918, 1565072; 305912, 1563870; 307982, 1563901; 307992, 306762, 1563787; 306773, 1563735;
1565059; 305919, 1565045; 306024, 1563990; 307991, 1564149, 307988, 306750, 1563589; 306754, 1563583;
1564981; 306114, 1564950; 306143, 1564195; 307974, 1564273; 307965, 306775, 1563588; 306787, 1563583;
1564935; 306189, 1564892; 306228, 1564280; 307951, 1564281; 307936, 306803, 1563565; 306805, 1563550;
1564832; 306234, 1564811; 306232, 1564279; 307930, 1564273; 307920, 306795, 1563527; 306784, 1563519;
1564774; 306229, 1564764; 306218, 1564120; 307913, 1564102; 307888, 306758, 1563521; 306724, 1563550;
1564755; 306172, 1564745; 306107, 1564066; 307881, 1564043; 307884, 306718, 1563548; 306714, 1563525;
1564754; 306095, 1564751; 306119, 1564018; 307901, 1563976; 307896, 306726, 1563496; 306757, 1563475;
1564647; 306140, 1564643; 306179, 1563936; 307882, 1563914; 307855, 306774, 1563453; 306785, 1563420;
1564618; 306271, 1564573; 306302, 1563892; 307833, 1563882; 307738, 306786, 1563371; 306775, 1563350;
1564551; 306326, 1564524; 306369, 1563862; 307724, 1563851; 307698, 306757, 1563337; 306692, 1563316;
1564511; 306391, 1564451; 306411, 1563804; 307679, 1563790; 307668, 306669, 1563300; 306622, 1563226;
1564417; 306416, 1564385; 306451, 1563794; 307660, 1563807; 307651, 306605, 1563190; 306604, 1563169;
1564361; 306476, 1564320; 306512, 1563877; 307626, 1563911, 307620, 306612, 1563144; 306622, 1563134;
1564285; 306520, 1564269; 306525, 1563912; 307613, 1563901; 307620, 306639, 1563129; 306654, 1563136;
1564238; 306571, 1564226; 306588, 1563870; 307614, 1563851; 307589, 306676, 1563170; 306707, 1563193;
1564168; 306658, 1564143; 306684, 1563831; 307560, 1563832; 307551, 306752, 1563216; 306766, 1563218;
1564127; 306701, 1564108; 306706, 1563859; 307524, 1564171; 307536, 306780, 1563215; 306800, 1563165;
1564092; 306702, 1564075; 306686, 1564245; 307536, 1564274; 307529, 306808, 1563115; 306774, 1562987,
1564051; 306674, 1564042; 306639, 1564301; 307479, 1564419, 307468, 306764, 1562973; 306739, 1562961;
1564039; 306558, 1564052; 306546, 1564503; 307434, 1564587; 307418, 306723, 1562946; 306693, 1562893;
1564039; 306554, 1564023; 306591, 1564611; 307388, 1564640; 307359, 306677, 1562877; 306629, 1562869;
1564006; 306708, 1563983; 306772, 1564686; 307320, 1564721, 307306, 306539, 1562836; 306441, 1562823;
1563964; 306791, 1563953; 306807, 1564740; 307271, 1564752; 307259, 306394, 1562826; 306382, 1562817.
1563932; 306831, 1563941; 306861, 1564762; 307248, 1564802; 307235, (M) Bounded by the following 69
1563968; 306910, 1563986; 306925, 1564826; 307155, 1564929; 307101, pohﬁs(47ac,30hak306858,156612&
1563998; 306936, 1564022; 306933, 1565031; 306941, 1565211; 306880, 306891, 1566009; 306917, 1565936;
1564035; 306884, 1564066; 306859, 1565237; 306617, 1565317; 306574, 306929, 1565916; 306982, 1565882;
1564062; 306794, 1564101; 306774, 1565313; 306447, 1565277; 306389, 307028, 1565864; 307063, 1565860;
1564120; 306763, 1564146; 306750, 1565255; 306296, 1565255; 306259, 307180, 1565888; 307248, 1565881;
1564158; 306777, 1564193; 306784, 1565250; 306194, 1565223; 306169, 307286, 1565897; 307298, 1565886;
1564210; 306782, 1564217; 306757, 1565231; 306155, 1565256; 306145, 307308, 1565851; 307318, 1565838;
1564222; 306745, 1564235; 306741, 1565262; 306028, 1565253; 305991, 307332, 1565837; 307358, 1565846;
1564248; 306773, 1564278; 306794, 1565246; 305927, 1565246; 305867, 307377, 1565842; 307505, 1565779;
1564357; 306816, 1564376; 306835, 1565253. 307601, 1565717; 307612, 1565701;
1564377; 306852, 1564364; 306910, (L)Boundedbythefoﬂomdng107 307601, 1565695; 307534, 1565713;
1564341; 306916, 1564308; 306925, points (81 ac, 33 ha):306372, 1562797; 307503, 1565714; 307484, 1565702;
1564297; 307000, 1564277; 307031, 306403, 1562764; 306427, 1562755; 307479, 1565684; 307498, 1565657;
1564262; 307039, 1564252; 307050, 306453, 1562754; 306508, 1562763; 307547, 1565628; 307571, 1565607;
1564208; 307116, 1564160; 307174, 306586, 1562785; 306716, 1562834; 307606, 1565538; 307618, 1565489;
1564088; 307185, 1564080; 307219, 306746, 1562833; 306800, 1562809; 307628, 1565475; 307745, 1565409;
1564074; 307238, 1564065; 307248, 306806, 1562794; 306805, 1562779; 307789, 1565409; 307829, 1565429;
1564043; 307255, 1564008; 307253, 306797, 1562766; 306785, 1562758; 307844, 1565447; 307857, 1565486;
1563934; 307259, 1563908; 307274, 306715, 1562738; 306706, 1562725; 307858, 1565512; 307852, 1565527;
1563879; 307331, 1563809; 307374, 306708, 1562711; 306724, 1562696; 307805, 1565571; 307794, 1565595;
1563769; 307448, 1563710; 307474, 306753, 1562687; 306769, 1562689; 307797, 1565619; 307825, 1565662;
1563696; 307493, 1563692; 307505, 306785, 1562702; 306796, 1562704; 307834, 1565689; 307808, 1565748;
1563698; 307521, 1563719; 307540, 306807, 1562695; 306827, 1562660; 307802, 1565778; 307813, 1565781;
1563768; 307549, 1563778; 307559, 306836, 1562654; 306883, 1562662; 307892, 1565745; 307958, 1565725;
1563772; 307590, 1563724; 307608, 306923, 1562677; 306933, 1562691, 307992, 1565724; 308008, 1565734;
1563710; 307626, 1563711; 307655, 306933, 1562707; 306939, 1562720; 308007, 1565752; 307998, 1565762;
1563727; 307685, 1563724; 307698, 306971, 1562743; 306951, 1562767, 307875, 1565825; 307834, 1565866;
1563711; 307703, 1563696; 307696, 306947, 1562793; 306958, 1562864; 307814, 1565879; 307743, 1565910;
1563628; 307702, 1563589; 307723, 306987, 1562890; 306977, 1562913; 307628, 1565928; 307491, 1565976;
1563542; 307734, 1563528; 307744, 306976, 1562986; 306970, 1563033; 307455, 1565998; 307428, 1566032;
1563523; 307756, 1563524; 307765, 306978, 1563053; 307007, 1563079; 307412, 1566044; 307254, 1566105;
1563534; 307774, 1563582; 307787, 307014, 1563093; 306993, 1563114; 307143, 1566130; 307118, 1566145;
1563600; 307825, 1563608; 307844, 306991, 1563142; 307005, 1563172; 307054, 1566200; 307032, 1566199;
1563604; 307852, 1563596; 307861, 307041, 1563196; 307061, 1563224; 306993, 1566178; 306951, 1566179;
1563558; 307867, 1563553; 307889, 307109, 1563376; 307115, 1563433; 306896, 1566171; 306871, 1566153
1563564; 307923, 1563593; 307927, 307101, 1563555; 307090, 1563605; (iii) Note: Map 1 of the critical habitat
1563604; 307921, 1563627; 307936, 307081, 1563625; 307041, 1563678; forROtabrkﬂed‘Nhik%eyefouomm:

1563675; 307930, 1563733, 307920, 306975, 1563692; 306968, 1563704; BILLING CODE 4310-55-P
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Dated: September 5, 2006.
David M. Verhey,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 06—-7583 Filed 9-11-06; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665

[Docket No. 060606149-6234-02; I.D.
052506A]

RIN 0648—-AT95

Fisheries in the Western Pacific;
Omnibus Amendment for the
Bottomfish and Seamount Groundfish
Fisheries, Crustacean Fisheries, and
Precious Coral Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
amend three fishery management plans
(FMPs) to include fisheries and waters
around the Commonwealth of the
Northern Mariana Islands (CNMI) and
Pacific Remote Island Areas (PRIA).
These amendments affect United States
domestic fisheries that offload or
operate in Federal waters around the
CNMI and the PRIA. These amendments
establish new permitting and reporting
requirements for vessel operators
targeting bottomfish species around the
PRIA to improve understanding of the
ecology of these species and the
activities and harvests of the vessel
operators that target them. They also
establish new permitting and reporting
requirements for vessel operators
targeting crustacean species and
precious corals around the CNMI and
PRIA.

DATES: This final rule is effective
October 12, 2006, except for
amendments to §§ 665.14, 665.41, and
665.61, which require approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). When OMB approval is
received, the effective date will be
announced in the Federal Register.

ADDRESSES: Copies of the FMP
amendments and Environmental
Assessment (EA) may be obtained from
Kitty M. Simonds, Executive Director,
Western Pacific Fishery Management
Council (WPFMC), 1164 Bishop Street,
Suite 1400, Honolulu, HI 96813, or from
the web site www.wpcouncil.org.
Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted to William L. Robinson,
Regional Administrator, Pacific Islands
Region (PIR), NMFS, 1601 Kapiolani
Blvd. 1110, Honolulu, HI 96814, or to
David Rostker, OMB, by e-mail

David Rostker@omb.eop.gov, or by fax
to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Robert Harman, NMFS PIR, 808—944—
2271.

SUPPLEMENTARY INFORMATION:

Electronic Access

This Federal Register document is
also accessible via the Internet at the
web site of the Office of the Federal
Register: www.gpoaccess.gov/fr/
index.html.
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Background

The NMFS Pacific Islands Region
encompasses Federal waters, i.e., the
U.S. Exclusive Economic Zone (EEZ),
around the Territories of Guam and
American Samoa, the State of Hawaii,
the CNMI, and the PRIA. The EEZ
extends from the inner boundary of the
EEZ, i.e., the seaward limit of each
coastal state, commonwealth, territory,
and possession, to 200 nautical miles
(nm) offshore. For the CNMI and PRIA,
the inner boundary of the EEZ is the
shoreline, and for Guam, American
Samoa, and Hawaii, the inner boundary
of the EEZ is 3 nm from the shoreline.

The Federal waters surrounding the
CNMI are currently not included in the
Fishery Management Plans for the
Bottomfish, Crustaceans, or Precious
Corals Fisheries of the Western Pacific
Region (Bottomfish FMP, Crustaceans
FMP, and Precious Corals FMP).
Similarly, Federal waters surrounding
the PRIA are not included in the
Bottomfish or Crustaceans FMPs.
Vessels have been known to fish for
bottomfish and crustaceans in the
Federal waters around the CNMI and
PRIA, although on a small scale. While
there are currently no known fisheries
operating in the PRIA, and no precious
corals fisheries operating in the CNMI,
interest may arise in the future. This
rule amends the FMPs to include
fisheries operating in these areas under
the FMPs. This rule is designed to
establish monitoring systems and
management mechanisms to implement
specific regulatory controls should the
need arise; specific management
measures (such as time and area
closures, or effort and landing limits)
are not included.

Additional background information
on this final rule may be found in the
preamble to the proposed rule (71 FR
36049) published on June 23, 2005, and
is not repeated here.

Comments and Responses

On June 7, 2006, NMFS published in
the Federal Register a notice of
availability of the subject FMP
amendments (71 FR 32911), and on June
23, 2006, NMFS published the proposed
rule that would implement the
amendments (71 FR 36049). The public
comment period ended on August 7,
2006. NMFS received one comment on
the proposed rule, as follows:

Comment. The US Fish and Wildlife
Service (USFWS) recommended the
addition of regulatory text to clarify the
management authority over commercial
fisheries in refuge waters within the
PRIA.

Response. The preamble to the
proposed rule states that the USFWS

governs fishing activities within refuges,
including those in the western Pacific,
pursuant to the National Wildlife Refuge
System Administration Act NWRSAA)
of 1966, as amended by the National
Wildlife Refuge System Improvement
Act of 1997, and other authorities.
Refuge waters are closed to all uses until
they are specifically opened for such
uses, and that the USFWS determines
whether to open refuge waters for any
use that is compatible with the refuges’
primary purpose(s) and mission. While
commercial fishing is generally
prohibited in refuge waters, specific
regulations are absent. Including refuge
areas under the Bottomfish,
Crustaceans, and Precious Gorals FMPs
will add specific regulations to these
areas, but these regulations will not
supersede any valid existing Federal
regulations that are more restrictive to
fishing operations. NMFS believes that
the preamble language recognizes the
authority of the USFWS, and adequately
addresses the USFWS comments.

Changes to the Proposed Rule

In the proposed rule, instruction 5
would have added at §665.42 a
paragraph to make it unlawful for any
person to refuse to make available, to an
authorized officer or employee of NMFS
designated by the Regional
Administrator for inspection and
copying, any records that must be made
available in accordance with
§665.14(f)(2). This proposed addition
would have duplicated an existing
prohibition at § 665.15(e), and was
deemed unnecessary. Accordingly, that
instruction was removed from the final
rule.

In the proposed rule, instruction 7
would have revised § 665.69, paragraph
(b), to define the inner boundary of each
new fishery management area. Although
the inner boundary of the PRIA was
described in the preamble to the
proposed rule as being the shoreline,
this definition was inadvertently
omitted in the regulatory instructions.
Accordingly, instruction 7 was edited to
include the inner boundary of the PRIA
in § 665.69(b).

Classification

The Assistant Administrator, NMFS,
determined that the three FMP
amendments are necessary for the
conservation and management of the
affected fisheries, and that the
amendments are consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification, or on the economic
impact of the rule. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

This final rule contains amendments
to collection-of-information
requirements subject to the PRA under
OMB control numbers 0648—0214 and
0648-0490. The amendments to these
collection of information requirements
have not yet been approved by OMB,
but OMB approval is expected no later
than November 13, 2006. NMFS will
publish a notice when these
requirements are cleared by OMB and
are, therefore, effective (see DATES). The
public reporting burden for the permit
application process is 30 min per
application. In the crustaceans fishery,
it is estimated that two permit
applications will be submitted annually
for the permit area, resulting in a
paperwork burden of 1 hr/yr. In the
bottomfish fishery, it is estimated that
no more than five permit applications
will be received annually for the permit
area, resulting in a paperwork burden of
2.5 hr/yr. In the precious corals fishery,
it is estimated that one permit will be
applied for annually for the permit area,
resulting in 30 min/yr in paperwork
burden. Therefore, the total paperwork
burden of these collections of
information will be no more than four
hours annually. The public burden for
the proposed reporting requirements is
5 min per daily logsheet. It is estimated
that up to eight vessels will be subject
to the reporting requirement at any
given time, and that each vessel will
fish, on average, no more than 50 days/
yr, resulting in a total paperwork burden
of approximately 35 hr/yr. These
estimates include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Send comments regarding these
burden estimates or any other aspect of
this data collection, including
suggestions for reducing the burden, to
William L. Robinson, NMFS PIR (see
ADDRESSES), or by e-mail to
David Rostker@omb.eop.gov, or fax to
202—-395-7285.

Notwithstanding any other provision
of the law, no person is required to
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respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 665

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaii, Hawaiian
natives, Northern Mariana Islands,
Pacific Remote Island Areas, Reporting
and recordkeeping requirements.

Dated: September 7, 2006.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 665 is amended
as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for part 665
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §665.12, the definitions for
“Crustaceans management area’’,
“Crustaceans permit area 3", and
“Crustaceans receiving vessel” are
revised, the definitions of “Crustaceans
permit area 4, “Pacific Remote Island
Areas bottomfish fishing permit”, and
“Pacific Remote Island Areas crustacean
fishing permit” are added, and under
the definition of “Precious coral permit
area’” paragraph (4)(v) is added to read
as follows:

§665.12 Definitions.
* * * * *

Crustaceans management area means
the EEZ waters around American
Samoa, the CNMI, Guam, Hawaii, and
the PRIA.

* * * * *

Crustaceans Permit Area 3 (Permit
Area 3) means the EEZ around Guam
and American Samoa, and the EEZ
seaward of points 3 nautical miles from
the shoreline of the CNMI.

Crustaceans Permit Area 4 (Permit
Area 4) means the EEZ around the PRIA,
with the exception of EEZ waters
around Midway Atoll.

* * * * *

Crustaceans receiving vessel means a
vessel of the United States to which
lobsters taken in the crustaceans
management area are transferred from

another vessel.
* * * * *

Pacific Remote Island Areas (PRIA)

bottomfish fishing permit means the
permit required by §665.61 to use a

vessel to fish for bottomfish
management unit species (MUS) in the
EEZ around the PRIA, or to land
bottomfish MUS shoreward of the outer
boundary of the EEZ around the PRIA,
with the exception of EEZ waters
around Midway Atoll.

Pacific Remote Island Areas (PRIA)
crustacean fishing permit means the
permit required by § 665.41 to use a
vessel to fish for crustacean
management unit species (MUS) in the
EEZ around the PRIA, or to land
crustacean MUS shoreward of the outer
boundary of the EEZ around the PRIA,
with the exception of EEZ waters
around Midway Atoll.

* * * * *

Precious coral permit area * * *

(4) * * %

(v) Permit Area X-P-CNMI includes all
coral beds, other than established beds,
conditional beds, or refugia, in the EEZ
seaward of points 3 nautical miles from
the shoreline of the CNMI.

* * * * *

m 3.In §665.14, paragraph (a) is revised
to read as follows:

§665.14 Reporting and recordkeeping.

(a) Fishing record forms. The operator
of any fishing vessel subject to the
requirements of §§ 665.21, 665.41,
665.81, or 665.602 must maintain on
board the vessel an accurate and
complete record of catch, effort, and
other data on report forms provided by
the Regional Administrator. All
information specified on the forms must
be recorded on the forms within 24 hr
after the completion of each fishing day.
Each form must be signed and dated by
the fishing vessel operator. For the
fisheries managed under § 665.21,
665.41, and 665.81, the original logbook
form for each day of the fishing trip
must be submitted to the Regional
Administrator within 72 hr of each
landing of MUS, unless the fishing was
authorized under a PRIA troll and
handline permit, a PRIA crustaceans
fishing permit, or a PRIA precious corals
fishing permit, in which case the
original logbook form for each day of
fishing within the PRIA EEZ waters
must be submitted to the Regional
Administrator within 30 days of each
landing of MUS. For fisheries managed
under § 665.602, the original logbook
form for each day of the fishing trip
must be submitted to the Regional
Administrator within 30 days of each
landing of MUS.

* * * * *

m 4.In §665.41, paragraph (a)(2) is
revised to read as follows:

§665.41 Permits.

(a) * % %

(2) The owner of any vessel used to
fish for lobster in Permit Area 2, Permit
Area 3, or Permit Area 4, must have a

permit issued for that vessel.
* * * * *

m 5.In §665.61, paragraph (a)(1) is
revised to read as follows:

§665.61 Permits.

(a) * % %

(1) The owner of any vessel used to
fish for bottomfish management unit
species in the Northwestern Hawaiian
Islands Subarea or Pacific Remote Island
Areas Subarea must have a permit
issued under this section and the permit
must be registered for use with that

vessel.
* * * * *

m 6. In § 665.62 paragraph (b) is revised,
and paragraph (f) is added to read as
follows:

§665.62 Prohibitions.

(b) Fish for, or retain on board a
vessel, bottomfish management unit
species in the Ho’omalu Zone, the Mau
Zone, or the Pacific Remote Island Areas
without the appropriate permit
registered for use with that vessel issued
under §665.13.

(f) Falsify or fail to make or file all
reports of bottomfish management unit
species landings taken in the Pacific
Remote Island Areas, containing all data
in the exact manner, as specified in
§665.14(a).

m 7.In § 665.69, paragraphs (a)
introductory text, (b), and (c) are
revised, and paragraphs (a)(6), (a)(7),
and (a)(8) are added, to read as follows:

§665.69 Management subareas.

(a) The bottomfish fishery
management area is divided into eight
subareas with the following
designations and boundaries:

* * * * *

(6) CNMI Inshore Area means that
portion of the EEZ shoreward of 3
nautical miles of the shoreline of the
CNMI.

(7) CNMI Offshore Area means that
portion of the EEZ seaward of 3 nautical
miles from the shoreline of the CNML

(8) Pacific Remote Island Areas means
that portion of the EEZ seaward of the
Pacific Remote Island Areas, with the
exception of Midway Atoll.

(b) The inner boundary of each fishery
management area is a line coterminous
with the seaward boundaries of the
State of Hawaii, the Territory of
American Samoa, the Territory of Guam,
the CNM]I, and the PRIA.
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(c) The outer boundary of each fishery measured, or is coterminous with are equidistant between Guam and the
management area is a line drawn in adjacent international maritime island of Rota in the CNMI.
such a manner that each point on it is boundaries. The boundary between the  [FR Doc. E6-15066 Filed 9-11-06; 8:45 am]
200 nautical miles from the baseline fishery management areas of Guam and gy 1N copE 3510-22-

from which the territorial sea is the CNMI extends to those points which
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part5
[Docket Number 2006—-0027]

Privacy Act of 1974: Implementation of
Exemptions

AGENCY: Office of Security, Department
of Homeland Security.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security is concurrently establishing a
new system of records pursuant to the
Privacy Act of 1974 for the Office of
Security entitled the “Office of Security
File System.” This system of records
will support the administration of a
program that provides security for the
Department by safeguarding and
protecting the Department’s personnel,
property, facilities and information.

In this proposed rulemaking, the
Department proposes to exempt
portions of this system of records from
one or more provisions of the Privacy
Act because of criminal, civil and
administrative enforcement
requirements.

DATES: Comments must be received on
or before October 12, 2006.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2006—0027, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Fax: (202) 401-4514 (not a toll-free
number).

Mail: Marc E. Frey, Senior Advisor,
Office of Security, 245 Murray Lane,
SW., Building 410, Washington, DC
20528; Hugo Teufel III, Chief Privacy
Officer, 601 S. 12th Street, Arlington,
VA 22202-4220.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted

without change to http://
www.regulations.gov, including any
personal information provided.
Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Marc E. Frey, Senior Advisor, Office of
Security, 245 Murray Lane, SW.,
Building 410, Washington, DC 20528 by
telephone (202) 772-5096 or facsimile
(202) 401-4514; Hugo Teufel III, Chief
Privacy Officer, 601 S. 12th Street,
Arlington, VA 22202-4220 by telephone
(571) 227—3813 or facsimile (571) 227—
4171.

SUPPLEMENTARY INFORMATION:

Background

Elsewhere in the Federal Register, the
Department of Homeland Security
(DHS) is publishing a Privacy Act
system of records notice describing
records in the file system of its Office of
Security. DHS established the Office of
Security to protect and safeguard the
Department’s personnel, property,
facilities, and information. The Office of
Security develops, coordinates,
implements, and oversees the
Department’s security policies,
programs, and standards; delivers
security training and education to DHS
personnel; and provides security
support to DHS components when
necessary. In addition, the Office of
Security coordinates and collaborates
with the Intelligence Community on
security issues and the protection of
information. The Office of Security
works to integrate security into every
aspect of the Department’s operations.

The Office of Security File System
consists of records relating to the
management and operation of the DHS
personnel security and suitability
program, including but not limited to,
completed standard form questionnaires
issued by the Office of Personnel
Management and other information
related to an individual’s eligibility for
access to classified or sensitive
information.

This system contains records
pertaining to numerous categories of
individuals including DHS personnel
who may be a subject of a counter-
terrorism, or counter-espionage, or law
enforcement investigation; senders of
unsolicited communications that raise a
security concern to the Department or

its personnel; state and local
government personnel and private-
sector individuals who serve on an
advisory committee and board
sponsored by DHS; and state and local
government personnel and private-
sector individuals who are authorized
by DHS to access sensitive or classified
homeland security information,
classified facilities, communications
security equipment, and information
technology systems that process
national or homeland security classified
information. The information in this
system also relates to official Security
investigations and law enforcement
activities.

Accordingly, DHS proposes to exempt
this system, in part, from certain
provisions of the Privacy Act and to add
that exemption to Appendix C to Part 5,
DHS Systems of Records Exempt from
the Privacy Act. The DHS Office of
Security needs this exemption in order
to protect information relating to
Security investigations from disclosure
to subjects of investigations and others
who could interfere with the Office of
Security’s investigatory and law
enforcement activities. Specifically, the
exemptions are required to preclude
subjects of investigations from
frustrating the investigative process; to
avoid disclosure of investigative
techniques; protect the identities and
physical safety of confidential
informants and of law enforcement
personnel; ensure the Office of
Security’s ability to obtain information
from third parties and other sources;
protect the privacy of third parties; and
safeguard classified information.
Disclosure of information to the subject
of the inquiry could also permit the
subject to avoid detection or
apprehension.

In addition, because the Office of
Security investigations arise out of DHS
programs and activities, information in
this system of records may pertain to
national security and related law
enforcement matters. In such cases,
allowing access to such information
could alert subjects of the Office of
Security investigations into actual or
potential criminal, civil, or regulatory
violations, and could reveal in an
untimely manner, the Office of
Security’s and other agencies’
investigative interests in law
enforcement efforts to preserve national
security.
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The exemptions proposed here are
standard law enforcement and national
security exemptions exercised by a large
number of Federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
exemptions may be waived.

List of Subjects in 6 CFR Part 5

Classified information, Privacy,
Freedom of information.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat. 2135,
6 U.S.C. 101 et seq.; 5 U.S.C. 301. Subpart A
also issued under 5 U.S.C. 552.

2. At the end of Appendix C to Part
5, add the following new paragraph:

Appendix C to part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

4. DHS-0S-001, Office of Security File
System. This system and its records are used
in the management and implementation of
Office of Security programs and activities
that safeguard and support the protection of
the Department’s personnel, property,
facilities, and information. Pursuant to 5
U.S.C. 552a(k)(1) and (k)(2), this system is
exempt from the following provisions of the
Privacy Act, subject to the limitations set
forth in those subsections: 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H), ()
and (f). Exemptions from these particular
subsections are justified, on a case-by-case
basis to be determined at the time a request
is made, for the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the
accounting of disclosures could alert the
subject of an investigation into an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, which in some cases may be
classified, and which could reveal
investigative interest on the part of DHS or
the Office of Security. Disclosure of the
accounting would therefore present a serious
impediment to law enforcement efforts and/
or efforts to preserve national security.
Disclosure of the accounting would also
permit the individual who is the subject of
arecord to impede the investigation, tamper
with witnesses or evidence, and avoid
detection or apprehension, which would
undermine the entire investigative process.

(b) From subsection (d) (Access to and
Amendment of Records) because access to
the records contained in this system of
records could inform the subject of an

investigation, which in some cases may be
classified, and prematurely reveal
investigative interest on the part of DHS or
another agency. Access to the records could
permit the individual who is the subject of
arecord to impede the investigation, tamper
with witnesses or evidence, and avoid
detection or apprehension. Amendment of
the records could interfere with ongoing
investigations and law enforcement activities
and would impose an impossible
administrative burden by requiring
investigations to be continuously
reinvestigated. In addition, permitting access
and amendment to such information could
disclose security-sensitive information that
could be detrimental to homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of national security or information
breaches, the accuracy of information
obtained or introduced occasionally may be
unclear or the information may not be strictly
relevant or necessary to a specific
investigation. In the interests of effective law
enforcement and for the protection of
national security, it is appropriate to retain
all information that may aid in establishing
patterns of unlawful activity.

(d) From subsections (e)(4)(G), (H) and (I)
(Agency Requirements), and (f) (Agency
Rules) because portions of this system are
exempt from the access and amendment
provisions of subsection (d).

(e) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act.

Dated: September 1, 2006.
Hugo Teufel III,
Chief Privacy Officer.
[FR Doc. E6-15046 Filed 9-11—-06; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-25272; Directorate
Identifier 2006—NE-16—AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG (Formerly
Rolls-Royce plc) Dart 528, 529, 532,
535, 542, and 552 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Rolls-Royce Deutschland Ltd & Co KG
(formerly Rolls-Royce plc) (RRD) Dart
528, 529, 532, 535, 542, and 552 series

turbofan engines. This proposed AD
would require repetitive inspections of
high pressure turbine (HPT) blade
platforms and shrouds, and reworking
the engines if the inspections reveal
excessive gaps between blade shrouds.
This proposed AD results from reports
of HPT disk rim failures. We are
proposing this AD to prevent HPT disk
rim failures resulting in the release of
portions of the HPT disk, uncontained
engine failure, and damage to the
airplane.

DATES: We must receive any comments
on this proposed AD by November 13,
2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Rolls-Royce Deutschland Ltd
& Co KG, Eschenweg 11, D-15827
Dahlewitz, Germany; telephone 49 (0)
33—-7086-1768; fax 49 (0) 33—-7086—3356
for the service information identified in
this proposed AD.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certific