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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 922
[Docket No. FV06—-922—-1 FIR]

Apricots Grown in Designated
Counties in Washington; Temporary
Suspension of Container Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule that suspends the container
regulations prescribed under the
Washington apricot marketing order for
the 2006 shipping season only. The
marketing order regulates the handling
of fresh apricots grown in designated
counties in the State of Washington, and
is administered locally by the
Washington Apricot Marketing
Committee (Committee). This relaxation
of the regulations provides the apricot
industry with increased marketing
flexibility by allowing handlers to pack
and ship apricots in any size, shape, or
type of container. The Committee
recommended a temporary suspension
of the container regulations so that it
can thoroughly evaluate the impact the
relaxation has on the apricot industry
prior to taking any action for subsequent
seasons.

DATES: Effective Date: Effective August
17, 2006.

FOR FURTHER INFORMATION CONTACT:
Robert J. Curry or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW. Third Avenue,
Suite 385, Portland, Oregon 97204—
2807; Telephone: (503) 326—2724; Fax:
(503) 326—7440.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone (202) 720-
2491; Fax: (202) 720-8938; or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 922 (7 CFR part 922)
regulating the handling of apricots
grown in designated counties in
Washington, hereinafter referred to as
the “order.” The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State of local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule continues in effect the
temporary suspension of the container
regulations (§ 922.306) prescribed under
the order until March 31, 2007. This
rule provides additional flexibility to
the apricot industry by allowing
handlers to pack apricots in any type,

shape, or size container. The container
regulations prescribed under § 922.306
will resume on April 1, 2007, for the
2007-2008 and future seasons unless
the Committee recommends, and the
USDA approves, action to extend the
suspension. The Committee
recommended a temporary suspension
of the regulations rather than an open-
ended suspension to help ensure that a
thorough analysis of the 2006 shipping
season is completed prior to any
possible future action regarding the
issue of container regulation
suspension.

Section 922.52 of the order authorizes
the issuance of regulations for grade,
size, quality, maturity, pack, and
container for any variety of apricots
grown in the production area. Section
922.52(a)(3) specifically authorizes the
establishment of the container
regulations found in § 922.306. Section
922.53 authorizes the modification,
suspension, or termination of
regulations issued pursuant to § 922.52.

Authority to regulate the size, weight,
dimension and pack of containers used
in the marketing of fresh apricots was
included in the order when
promulgated in 1957. Container
regulatory authority was included in the
order to provide container
standardization, to enhance orderly
marketing conditions, and to provide for
increased producer returns. To provide
the industry with needed flexibility,
handlers are also authorized to make
test shipments in experimental
containers. When container regulations
are effective, this provision (§ 922.110)
allows handlers to apply to the
Committee seasonally to pack and ship
in containers that would otherwise not
be authorized by the regulations.

The Committee meets prior to each
season to consider recommendations for
modification, suspension, or
termination of any regulatory
requirements for Washington apricots
that are issued on a continuing basis.
Committee meetings are open to the
public and interested persons may
express their views at these meetings.
The USDA reviews the Committee
recommendations along with any
supportive information submitted by the
Committee, as well as information from
other available resources, and
determines whether modification,
suspension, or termination of the
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regulatory requirements would tend to
effectuate the declared policy of the Act.

During such a review at its February
8, 2006, meeting, the Committee
unanimously recommended suspending
the container regulations for the 2006
shipping season. The Committee
recommended that this rule be effective
no later than June 1, 2006, to ensure that
the earliest shipments of apricots benefit
from the relaxed regulations.

When effective, § 922.306 provides
that apricots must be handled
domestically in (1) open containers or
telescopic fiberboard cartons weighing
28 pounds or greater; (2) closed
containers with 14 pounds or more of
apricots packed in a row-faced or tray-
pack configuration; (3) closed containers
with 12 pounds (or more) of random
sized, non row-faced apricots; or (4)
closed containers with 24 pounds or
more of loose-packed apricots.

Comments made at the public meeting
indicate that container standardization
has contributed to orderly marketing in
the past. Handlers report, however, that
buyers are increasingly interested in
non-traditional packaging options
designed for better handling and greater
consumer acceptance. Handlers also
desire greater latitude in choosing the
optimum weight for a particular type of
pack. Packaging options could also
include consumer-friendly “clam shell”
containers or other similar type
containers designed to enhance the
appearance of individual pieces of fruit.

This temporary suspension of the
container regulations provides the
industry with needed flexibility, while
providing the Committee with the
ability to evaluate the affect the
relaxation has on the orderly marketing
of the apricot crop during the 2006
shipping season.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 300 apricot
producers within the regulated

production area and approximately 22
regulated handlers. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $6,500,000.

For the 2005 apricot shipping season,
the Washington Agricultural Statistics
Service has prepared a preliminary
report showing that the total 5,600 ton
apricot utilization sold for an average of
$997 per ton. Based on the number of
producers in the production area (300),
the average annual producer revenue
from the sale of apricots in 2005 can
thus be estimated at approximately
$18,611. In addition, based on
information from the Committee and
USDA'’s Market News Service, 2005
f.o0.b. prices ranged from $15.00 to
$20.00 per 24-pound loose-pack
container, and from $14.00 to $24.00 for
2-layer tray pack containers. With about
half of the 2005 season fresh apricot
pack-out of 4,471 tons in loose-pack
containers and about half in tray-pack
containers (weighing an average of
about 20 pounds each), all the
industry’s handlers would have
averaged gross receipts of less than
$750,000 from the sale of fresh apricots.
Thus, the majority of producers and
handlers of Washington apricots may be
classified as small entities.

At its February 8, 2006, meeting the
Committee unanimously recommended
the temporary suspension of the order’s
container regulations (§ 922.306).
Section 922.52(a)(3) of the order
specifically authorizes the
establishment of container regulations.
Further, § 922.53 authorizes the
modification, suspension, or
termination of regulations issued
pursuant to § 922.52. The temporary
relaxation in the container regulations is
expected to provide the apricot industry
with increased marketing flexibility by
allowing handlers to pack and ship
apricots in any size, shape, or type of
container. Container regulations have
been utilized in past seasons to provide
a degree of standardization and thus
have helped in providing the industry
with orderly marketing conditions.
Rapidly changing market dynamics have
convinced the Committee that such
standardization may no longer be
necessary to ensure orderly marketing.
The Committee recommended a
temporary suspension so it can conduct
a thorough evaluation of the impact the
relaxation had on the industry during
the 2006 shipping season prior to taking
any further action for subsequent
seasons.

The Committee anticipates that this
rule will not negatively impact small
businesses. This rule suspends the
container requirements found under
§922.306 of the order’s rules and
regulations and should provide
enhanced marketing opportunities. The
Committee anticipates that the only
additional costs this rule may have on
the industry would be associated with
the development and use of any new
containers.

The Committee discussed alternatives
to its recommendation to suspend the
container regulations. Primary amongst
these was the option of leaving the
container regulations intact without
change. After some discussion, the
Committee rejected this option as being
an inadequate response to the growing
interest for greater flexibility in
packaging. The Committee also
discussed whether to recommend an
indefinite suspension of the container
regulations—an alternative which was
rejected in favor of evaluation of the
suspension’s impact.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
apricot handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

The Committee’s meeting was widely
publicized throughout the Washington
apricot industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the February 8, 2006, meeting
was a public meeting and all entities,
both large and small, were able to
express their views on this issue.

An interim final rule regarding this
action was published in the Federal
Register on April 5, 2006. Copies of the
rule were made available by the
Committee staff to all Committee
members and apricot handlers. In
addition, the rule was made available
through the Internet by USDA and the
Office of the Federal Register. That rule
provided for a 60-day comment period
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which ended June 5, 2006. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that
finalization of the interim final rule,
without change, as published in the
Federal Register (71 FR 16982, April 5,
2006) will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m Accordingly, the interim final rule
amending 7 CFR part 922 which was
published at 71 FR 16982 on April 5,
2006, is adopted as a final rule without
change.

Dated: July 12, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-11302 Filed 7-17-06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948
[Docket No. FV06—-948-1 IFR]

Irish Potatoes Grown in Colorado;
Suspension of Continuing Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule suspends the
continuing assessment rate established
for the Area No. 3 Colorado Potato
Administrative Committee (Committee)
for the 2006—2007 and subsequent fiscal
periods. The Committee, which locally
administers the marketing order
regulating the handling of potatoes
grown in Northern Colorado, made this
recommendation for the purpose of

lowering the monetary reserve to a level
consistent with program requirements.
The fiscal period begins July 1 and ends
June 30. The assessment rate will
remain suspended until an appropriate
rate is reinstated.

DATES: Effective Date: July 19, 2006.
Comments received by September 18,
2006, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; E-mail:
moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW. Third Avenue,
Suite 385, Portland, OR 97204;
telephone: (503) 326—2724; Fax: (503)
326-7440.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence, SW.,
STOP 0237, Washington, DC 20250—
0237; telephone: (202) 720-2491, Fax:
(202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 97 and Marketing Order No. 948,
both as amended (7 CFR part 948),
regulating the handling of potatoes
grown in Colorado, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the order now in effect,
Colorado potato handlers are subject to
assessments. Funds to administer the
order are derived from such

assessments. For the 2005-2006 fiscal
period, an assessment rate of $0.02 per
hundredweight of potatoes handled was
approved by USDA to continue in effect
indefinitely unless modified,
suspended, or terminated. This action
suspends the assessment rate for the
2006—2007 fiscal period, which begins
July 1, 2006, and will continue in effect
until reinstated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule suspends § 948.215 of the
order’s rules and regulations. Section
948.215 established an assessment rate
of $0.02 per hundredweight of Colorado
potatoes handled for 2005-2006 and
subsequent fiscal periods. Continuous
assessment rates remain in effect from
fiscal period to fiscal period unless
modified, suspended, or terminated by
USDA. This rule suspends the $0.02
assessment rate for 2006—2007 and will
remain in effect during subsequent
fiscal periods until reinstated by USDA
upon recommendation of the
Committee.

The order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. In
addition, the order authorizes the use of
monetary reserve funds to cover
program expenses (§ 948.78). The
members of the Committee are
producers and handlers of Colorado
potatoes. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
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Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2005-2006 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, an
assessment rate of $0.02 per
hundredweight of potatoes handled.
This assessment rate continues in effect
from fiscal period to fiscal period unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other information
available to USDA.

The Committee met on May 11, 2006,
and unanimously recommended 2006—
2007 expenditures of $20,268 and
suspension of the continuing
assessment rate. In comparison, last
year’s budgeted expenditures were
$20,368. The suspension of the
assessment rate will allow the
Committee to draw from the reserve to
cover 2006-2007 expenditures. This
action should effectively lower the
reserve to within the program limit of
approximately two fiscal periods’
operational expenses (§ 948.78).

The major expenditures
recommended by the Committee for the
2006-2007 fiscal period include $8,610
for salary, $3,000 for office rent, $1,750
for office expenses, and $1,000 for
utilities. These budgeted expenses are
the same as those approved for the
2005-2006 fiscal period.

As of July 1, 2005, the Committee had
$49,237 in its reserve fund. With the
2006-2007 budget set at $20,268, the
current maximum reserve permitted by
the order is approximately $40,536
(approximately two fiscal periods’
expenses (§948.78)). To meet 2006—
2007 expenses the Committee plans on
drawing approximately $15,814 from its
reserve, and may additionally earn
approximately $4,454 from interest and
other income. Thus, with a suspended
assessment rate, the Committee’s reserve
at the end of the 2006—2007 fiscal
period could be reduced to
approximately $33,423. This amount
would be consistent with the order’s
requirements.

The assessment rate suspension will
continue in effect indefinitely until
reinstated by USDA upon
recommendation and information
submitted by the Committee or other
available information.

Although this suspension of the
continuing assessment rate is effective
for an indefinite period, the Committee
will continue to meet prior to or during
each fiscal period to recommend a
budget of expenses and consider
recommendations for reinstatement of
the assessment rate. The dates and times

of Committee meetings are available
from the Committee or USDA.
Committee meetings are open to the
public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information such as the level of the
budget and the monetary reserve to
determine whether assessment rate
reinstatement is needed and at what
level. Further rulemaking will be
undertaken as necessary. The
Committee’s 2006—2007 budget and
those for subsequent fiscal periods will
be reviewed and, as appropriate,
approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Based on Committee data, there are 8
producers and 8 handlers in the
production area subject to regulation
under the order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $6,500,000.

Based on the total number of Colorado
Area No. 3 potato producers (8), 2004
fresh potato production of 557,826
hundredweight (Committee records),
and the average 2004 producer price of
$6.30 per hundredweight as reported by
National Agricultural Statistics Service
(NASS), average annual revenue per
producer from the sale of potatoes can
be estimated at approximately $439,288.
In addition, based on Committee records
and an estimated average 2004 f.o.b.
price of $8.40 per hundredweight ($6.30
per hundredweight NASS producer
price plus Committee estimated packing
and handling costs of $2.10 per
hundredweight), all of the Colorado
Area No. 3 potato handlers ship under
$6,500,000 worth of potatoes. In view of
the foregoing, it can be concluded that

the majority of the Colorado Area No. 3
potato producers and handlers may be
classified as small entities.

This rule suspends the continuing
assessment rate established for the
Committee and collected from handlers
for the 2006—2007 and subsequent fiscal
periods. Funds from the Committee’s
authorized reserve, along with interest
and other income, will be adequate to
cover budgeted expenses.

As of July 1, 2005, the Committee had
$49,237 in its reserve fund. With the
2006—2007 budget set at $20,268, the
current maximum reserve permitted by
the order is approximately $40,536
(approximately two fiscal periods’
expenses (§ 948.78)). To meet 2006—
2007 expenses the Committee plans on
drawing approximately $15,814 from its
reserve, and may additionally earn
approximately $4,454 from interest and
other income. Thus, with a suspended
assessment rate, the Committee’s reserve
at the end of the 2006-2007 fiscal
period could be reduced to
approximately $33,423. This amount
would be consistent with the order’s
requirements.

The major expenditures
recommended by the Committee for the
2006-2007 fiscal period include $8,610
for salary, $3,000 for office rent, $1,750
for office expenses, and $1,000 for
utilities. These budgeted expenses are
the same as those approved for the
2005-2006 fiscal period.

For the 2005-2006 fiscal period, the
Committee recommended a decrease in
the assessment rate. However, the
decreased assessment rate did not
reduce the Committee’s reserve as
anticipated. Therefore, the Committee
recommended suspending the
continuing assessment rate to enable an
increased draw on the reserve, thus
maintaining the level of the reserve
within program limits of approximately
two fiscal periods’ operational expenses.

The Committee discussed alternatives
to this rule, including alternative
expenditure levels, but determined that
the recommended expenses were
reasonable and necessary to adequately
cover program operations. Other
assessment rates were considered, but
not recommended because they would
not reduce the reserve as quickly as
suspension of the assessment rate.

This action suspends the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
suspending the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the Colorado
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potato industry and all interested
persons were invited to attend and
participate in the Committee’s
deliberations on all issues. Like all
Committee meetings, the May 11, 2006,
meeting was a public meeting and all
entities, both large and small, were able
to express views on the issues. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Colorado potato
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ama.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2006—2007 fiscal
period begins on July 1, 2006, and the
order requires that the assessment rate
suspension apply to all assessable
Colorado potatoes handled during such
fiscal period; (2) this action relieves
restrictions on handlers by suspending
the assessment rate beginning with the
2006—2007 fiscal period; (3) handlers
are aware of this action which was
unanimously recommended by the

Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
final rule provides a 60-day comment
period, and all comments timely
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 948 is amended as
follows:

PART 948—IRISH POTATOES GROWN
IN COLORADO

m 1. The authority citation for 7 CFR
part 948 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§948.215 [Suspended]
m 2. In part 948, § 948.215 is suspended
in its entirety.
Dated: July 11, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-11303 Filed 7-17-06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1402
RIN 0560-AH22

Policy for Certain Commodities
Available for Sale

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: This rule amends regulations
of the Commodity Credit Corporation
(CCCQ) relating to marketing procedures
for commodities in CCC inventory to
update agency provisions and provide
for commodity sales through Internet-
based marketing systems. This rule is
intended to modernize and streamline
CCC commodity marketing procedures.
DATES: Effective August 17, 2006.

FOR FURTHER INFORMATION CONTACT:
Mark Overbo, Warehouse and Inventory
Division, Farm Service Agency (FSA),
United States Department of Agriculture
(USDA), STOP 0553, 1400
Independence Avenue, SW.,
Washington, DC 20250-0553, telephone
(202) 720-4647 or send e-mail to:
Mark.Overbo@wdc.usda.gov. Persons
with disabilities who require alternative

means of communication (braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720-
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:

Discussion of Final Rule

Since the enactment of the
Agricultural Act of 1949, CCC’s major
activity has been the administration and
implementation of nonrecourse loans to
producers of major agricultural
commodities. Generally, Congress
establishes loan rates for certain
commodities on a per-unit basis. Under
the program’s “‘nonrecourse”
provisions, the producer may satisfy the
loan obligation through forfeiture to
CCC of the commodity pledged as
collateral for the loan. As a result, CCC
acquires commodities that are forfeited
or delivered under these nonrecourse
loans. The accumulation of stocks of
these forfeited commodities requires
CCC to maintain provisions for their
eventual disposal. The acquisition,
procurement, storage, distribution, and
disposal of commodities are handled by
the Farm Service Agency under the
administration of the Deputy
Administrator for Commodity
Opeartions. The regulations at 7 CFR
part 1402 contain CCC policy for certain
commodities available for sale by CCC.

This rule updates the regulations
regarding the dissemination of general
sales offering information to reflect
current CCC policies. Current
regulations at 7 CFR part 1402 provide
that CCC will disseminate general sales
information through a “CCC Sales List,”
published in press release or similar
form, and revised and republished
periodically as necessary. Methods of
providing commodity sales and CCC
inventory listings have improved
considerably since the regulations were
last updated. Currently, sales offerings
are being made electronically via several
sources such as CCC’s Commodity
Operations Web site at http://
www.fsa.usda.gov/daco/catalogs and
through other privately-maintained,
fully interactive on-line sales systems.
This rule replaces the provisions
dealing with the publication of the CCC
Sales List with the current policies and
procedures for Internet posting of
commodity inventories offered for sale.

Notice and Comment

The changes made in this rule are a
general edit and reorganization of part
1402 as a whole, which provides how
CCC will disseminate information.
Thus, this rule is exempt from the
requirements of the Administrative
Procedure Act (5 U.S.C. 553) for
publication of a proposed rule for public
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notice and comment because it is a rule
of agency procedure and practice.

Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and therefore
has not been reviewed by the Office of
Management and Budget (OMB).

Small Business Regulatory Enforcement
Fairness Act

This rule will be submitted to
Congress as required by the Small
Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (5 U.S.C.
801 et seq.). The rule has been
determined not to be a major regulatory
action. Thus, the 60-day delay required
by section 801 of SBREFA for
Congressional review is not applicable.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because CCC is
not required by 5 U.S.C. 553 or any
other law to publish a notice of
proposed rule making for the subject
matter of this rule.

Executive Order 12372

This program is not subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. See the notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Environmental Assessment

The environmental impacts of this
rule have been considered consistent
with the provisions of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on
Environmental Quality, 40 CFR parts
1500-1508, and the FSA regulations for
compliance with NEPA, 7 CFR part 799.
FSA completed an environmental
evaluation and concluded the rule
requires no further environmental
review. No extraordinary circumstances
or other unforeseeable factors exist
which would require preparation of an
environmental assessment or
environmental impact statement. A
copy of the environmental evaluation is
available for inspection and review
upon request.

Executive Order 12612

The Federalism implications of this
rule are not sufficient to warrant
preparation of a Federalism Assessment.
This rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of

power and responsibilities among the
various levels of Government.

Unfunded Mandates Reform Act of
1995

This Rule contains no Federal
mandates as defined in Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) for State, local, and tribal
governments or the private sector.
Therefore, this rule is not subject to
sections 202 and 205 of UMRA.

Paperwork Reduction Act

There are no public information
collection, reporting or recordkeeping
requirements associated with this
rulemaking.

Federal Assistance Programs

The title and number of the Federal
assistance program found in the Catalog
of Federal Domestic Assistance to which
this final rule applies are Commodity
Loans and Loan Deficiency Payments,
10.051.

List of Subjects in 7 CFR Part 1402

Agricultural commodities, Price
support programs, Processed
commodities, Surplus agricultural
commodities.

m For the reasons set out in the
preamble, 7 CFR part 1402 is revised as
set forth below:

m 1. Revise 7 CFR part 1402 to read as
follows:

PART 1402—POLICY FOR CERTAIN
COMMODITIES AVAILABLE FOR SALE

Sec.

1402.1 General.

1402.2 Sales of inventory.

1402.3 Submission of offers, terms, and
conditions.

1402.4 Information availability.

1402.5 Late payments.

Authority: 7 U.S.C. 7285, 15 U.S.C. 714b
and 714c.

§1402.1 General.

To facilitate trade through usual and
customary channels, facilities, and
arrangements of trade and commerce,
the Commodity Credit Corporation
(CCC) will disseminate general sales
offering information on the Farm
Service Agency’s (FSA) Commodity
Operations Web site located on the
Worldwide Web at http://
www.fsa.usda.gov/daco/default.htm.
The Web site will be reviewed and
amended as necessary to reflect current
general sales offering information. CCC
will make regular amendments as
necessary deleting or adding to the sales
provisions or changing prices or
methods of sales. The information
posted at this Web site is for the

purpose of public information and does
not constitute an offer to sell by CCC or
an invitation for offers to purchase from
CCC. CCC may make its commodities
available for sale without prior
notification to storing warehouse
operators. Information pertaining to
opportunities to purchase commodities
from CCC will be published on the FSA
Commodity Operations Web site when
such opportunities are available.

§1402.2 Sales of inventory.

CCC will entertain offers from
prospective buyers for the purchase of
any commodities owned by CCC,
including those commodities that are
marketed through commercial, Internet-
based marketing services. Various
commodities owned by CCC may be
offered for sale through commercial,
Internet-based marketing services.
Interested parties may submit requests
for information related to Internet-based
commodity sales to the Director,
Warehouse and Inventory Division, Stop
0553, 1400 Independence Avenue, SW.,
Washington, DC 20250-9860.

§1402.3 Submission of offers, terms, and
conditions.

Offers accepted by CCC will be
subject to terms and conditions
prescribed by CCC. These terms include,
among other things, payment by wire
transfer of funds, certified check or
cashiers check before delivery of the
commodity, removal of the commodity
from CCC storage within a reasonable
period of time, and in sales that require
a commodity to be used for only a
specific purpose, documentation that
use of the commodity was for only that
purpose.

§1402.4 Information availability.

The terms and conditions of sale with
respect to commodities that are not sold
through Internet-based marketing
service are available online. Requests for
terms and conditions may be addressed
to the Director, Warehouse and
Inventory Division, Stop 0553, 1400
Independence Avenue, SW.,
Washington, DC 20250-9860.

§1402.5 Late payments.

If payment is not received by CCC
within the period specified in the sales
contract, interest will be assessed by
CCC. If a buyer fails to make
arrangements for payment according to
the provisions of the contract, CCC
retains the right to terminate the sales
contract. If CCC terminates the sales
contract for default in whole or in part,
CCC may offer the commodity for sale
and the original party will be liable to
CCC for any losses incurred and
damages sustained as a result of the
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party’s failure to timely remit payment
for the commodity.

Signed in Washington, DC, on June 29,
2006.
Teresa C. Lasseter,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. E6-11236 Filed 7-17-06; 8:45 am]
BILLING CODE 3410-05-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 915
[No. 2006-12]
RIN 3069-AB31

Federal Home Loan Bank Elective
Directors

AGENCY: Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is amending its
rules relating to the election of Federal
Home Loan Bank (Bank) directors to
allow each Bank greater latitude in
providing members information about
the range of skills and experience
among board members the Bank
believes is best suited to administer its
affairs. The final rule is intended to
enhance the corporate governance of
each Bank by allowing a Bank to
provide to its members, during the
election process, information about the
expertise the Bank has identified as
appropriate to enhance the board of
directors in providing overall board
management of the Bank. The final rule
also revises and reorganizes the
prohibitions on actions during the
election process.

DATES: Effective Date: The final rule is
effective July 18, 2006.

FOR FURTHER INFORMATION CONTACT: John
P. Kennedy, General Counsel, 202—-408—
2983, kennedyj@fhfb.gov; or Thomas P.
Jennings, Senior Attorney Advisor,
Office of General Counsel, 202—408—
2553, jenningst@fhfb.gov. You can send
mail to the Federal Housing Finance
Board, 1625 Eye Street, NW.,
Washington, DC 20006.

SUPPLEMENTARY INFORMATION:
I. Statutory and Regulatory Background

Congress has delegated to the Finance
Board broad authority to fulfill its
statutory mandates. Section 2B of the
Federal Home Loan Bank Act (Bank Act)
states that the Finance Board has the
power “[t]o supervise the Federal Home
Loan Banks and to promulgate and
enforce such regulations and orders as

are necessary from time to time to carry
out the provisions of”’ the Bank Act. 12
U.S.C. 1422b(a)(1).

The primary mandate for the Finance
Board is to “‘ensure that the Federal
Home Loan Banks operate in a
financially safe and sound manner.” 12
U.S.C. 1422a(a)(3)(A). Within this broad
authority, Congress also specifically
authorized the Finance Board to
“prescribe such rules and regulations as
it may deem necessary or appropriate
for the nomination and election of
directors of Federal home loan banks.”
12 U.S.C. 1427(d).

The Finance Board has long had in
place regulations addressing the manner
in which persons are nominated and
elected to the boards of the Banks.
Effective December 30, 1998, the
Finance Board amended various
provisions of its regulations relating to
director elections to devolve to each
Bank, through its board of directors, the
responsibility for administering the
process for electing Bank directors. See
Resolution Number 1998-47, published
at 63 FR 65683 (November 30, 1998)
(available electronically in the FOIA
Reading Room on the Finance Board
Web site at: http://www.fhfb.gov/
Default.aspx?’Page=59).
Notwithstanding that devolution of
authority to the Banks, the Finance
Board remains responsible for the safety
and soundness of the Banks and for
periodically reviewing its regulations to
ensure that they continue to carry out
their intended purposes in a logical and
efficient manner.

The Finance Board believes that an
informed and capable board of directors
is one of the more important elements
in maintaining a safe and sound Bank.
In recent months, the Finance Board has
received suggestions that the electoral
process could be improved if certain
provisions of its regulations were
revised to permit the Banks to be more
involved in the process of identifying
qualified and capable individuals to
serve on the boards.

Accordingly, on April 18, 2006, the
Finance Board published a proposed
regulation with a 45-day comment
period that would amend part 915—the
provision of its regulations dealing with
the election of directors—to allow the
Banks more flexibility in providing
information to their members during the
election process. Briefly stated, the
proposed rule would have allowed any
Bank to assess the skills and experience
of the existing individuals on the board
of directors, to determine what skills or
experience might be useful in enhancing
the capabilities of the board, and to
communicate its assessment of existing
and desired skills to the members when

soliciting nominations from and
providing ballots to the members of the
Bank. The proposed rule also would
have removed certain provisions of the
regulations that prohibit persons
associated with the Finance Board from
being involved in the elections process,
because those provisions dated to a time
at which the Finance Board actually
administered the elections at each of the
Banks. See Resolution Number 2006-04,
published at 71 FR 19832 (April 18,
2006) (available electronically in the
FOIA Reading Room on the Finance
Board Web site at: http://www.fhfb.gov/
Default.aspx?Page=59). The final rule
generally amends the various provisions
of part 915 as set forth in the proposed
rule.

II. Analysis of the Public Comments
and Final Rule

The Finance Board received 17
comments in response to the proposed
rule, which addressed the Finance
Board’s proposal to expand the ability of
the Banks to communicate with their
members during the election process
and its proposal to remove prohibitions
on the conduct of persons associated
with the Finance Board. The
commenters included 6 Banks. Most
commenters supported the proposal,
though almost all offered suggested
revisions to the rule. Three commenters
opposed the proposal, 2 citing a
perceived potential for the process to
further impede the ability of some
members to obtain representation on the
Bank boards of directors, and 1
expressing a concern about the possible
bias in the information to be provided
to the members as well as the
perception created by the deletion of
prohibitions barring the involvement of
Finance Board employees in the
elections process. The comments can be
divided into 6 substantive areas, which
are discussed separately below.

A. Self-Assessments Under § 915.9(a)

Section 915.9(a) of the proposed rule
would have allowed the board of
directors of each Bank to conduct an
annual assessment of the skills and
experience needed on the board of
directors and to inform its members of
those identified needs. The final rule
adopts this provision substantially as
proposed.

Section 915.9(a) of the final rule is
permissive in nature—it authorizes, but
does not require, a board of directors to
assess how well the skills and
experience of the incumbent board
members align with the needs of the
Bank. It also authorizes, but does not
require, a board to determine whether it
could benefit from the addition of
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persons with particular skills or
experience and, if so, whether to
provide the members with that
information in advance of the
nominations and voting process. The
Finance Board believes that the board of
directors of a Bank, as the body charged
by Congress to “administer the affairs of
the bank fairly and impartially and
without discrimination in favor of or
against any member,” 12 U.S.C. 1427(j),
is the most appropriate body to oversee
the self-assessment. The final rule does
not prescribe the process or the
procedures through which the board of
directors is to conduct a self-assessment
of its needs, although it vests ultimate
responsibility for these decisions with
the board. Thus, the rule would allow

a board of directors to consult with the
members or with management in
assessing what skills and experience
would be of most use to the board.

Although the rule includes a list of
skills and experience as part of
§915.9(a), it is intended only as an
example of the types of skills that a
Bank might determine it needs on its
board of directors. A board may well
decide that it could benefit from the
addition of persons with other skills,
and it could include those skills as part
of its assessment. Indeed, because the
business plans of the Banks vary, the
needs of the individual Banks with
respect to the skill sets of the boards as
a whole also will likely vary. The rule
is intended to allow each Bank adequate
flexibility to determine its own
particular needs.

The commenters addressed several
issues relating to the assessment of
director skills and experience. Some
commenters suggested that the rule
include a more expansive list of skills,
while others were concerned that
identifying specific skills in the rule
might make it more difficult for the
chief executive officer of a member—
who may have a broad range of business
and financial skills, rather than the
individual skills listed—to be
nominated or elected. Because the list of
skills is intended to be illustrative rather
than exclusive, the Finance Board does
not believe that the list needs to be
expanded. In a similar fashion, the
Finance Board believes that the
concerns about chief executive officers
being handicapped in their ability to be
nominated or elected are not well-
founded. The rule does not affect the
ability of a member to nominate a
person of its choosing, and any member
can nominate its own officers or
directors. The rule also does not limit
the right of a member to vote for
whomever it believes to be the best
qualified, regardless of whether that

person possesses the qualifications
identified by the assessment. Moreover,
because all elected directors must either
be an officer or a director of a member
of the Bank, it is likely that the list of
nominees will continue to include a
significant number of persons who serve
as chief executives of their institution.

Other commenters questioned the
need or usefulness of the rule,
contending that there is no need for
such a rule because such assessments
are not barred by statute or regulation,
it would allow certain members to
perpetuate their representation on the
board, or would be unlikely to produce
better candidates than are nominated
under the current structure.

Although it is correct that there are no
statutory or regulatory impediments to
conducting a self-assessment, the final
rule responds to concerns expressed by
some parties that the rules be amended
to state more clearly that such actions
are permissible. Moreover, certain
provisions of the existing regulations—
§§915.6 and 915.8—do regulate the
content of the notice that the Banks
provide to their members regarding
nominations, which starts the election
process, as well as the content of the
ballots. Given both of those facts, the
Finance Board believes that it is
appropriate to include these new
provisions as part of the rules that
already address communications with
the members during the elections
process. Moreover, such provisions will
ensure—for those Banks that undertake
the assessment and inform their
members of the desired skills and
experience—that members receive the
information at a time when it can assist
them in deciding who they may want to
nominate.

As to the concern about a self-
perpetuating board, the Finance Board
notes that all directors not only have a
statutory duty to act fairly and
impartially to all members, as set forth
in 12 U.S.C. 1427(j), but also a fiduciary
duty as representatives of the members.
The Finance Board believes that any
conduct by a director that placed the
interests of the individual director or
the director’s institution above the
interests of the Bank likely would
violate both of those duties and would
be sanctioned accordingly.

The Finance Board acknowledges, as
suggested by the comments, that the
process of assessing the qualifications of
the board as a whole and identifying the
needs of a Bank will not by itself result
in the election of a more qualified
board. The objective of the rule,
however, is to provide both the Banks
and their members an avenue through
which they may improve the quality of

the boards. The Finance Board believes
that key factors in achieving that result
include information as to the needs of
the Bank’s board and information as to
the qualifications of the nominees for
the directorships. To the extent that the
collective skills and experience of a
Bank’s board of directors may not align
precisely with the needs of the Bank
despite efforts to achieve that result, the
board of directors still would retain the
authority to hire consultants to advise it
in any areas where the collective skills
of the board members may be less than
optimum. The Finance Board believes
that a Bank should do all that it
reasonably can to obtain a well-
performing board of directors, even if
those efforts are not guaranteed to
succeed every time.

Other commenters suggested that the
Finance Board allow members a greater
role in conducting the self-assessment,
allow Banks to form nominations
committees composed of Bank directors
and other representatives from
members, and allow management to
work with the board in the nominations
and election process. As noted
previously, by statute the board of
directors of each Bank is charged with
responsibility for administering the
affairs of the Bank and the Finance
Board believes that the board is the
appropriate body to determine what
skills and experience are most likely to
enhance its ability to carry out its
duties. Moreover, the suggestions that
the final rule allow the establishment of
nominations committees and the greater
involvement of management in the
nominations process go beyond the
scope of the proposed rule. The
proposal was intended to allow an
opportunity for the Banks to develop
and then provide to the members
additional information regarding the
needs of the boards and the skills and
experience of individual candidates
seeking election to the board. It was not
intended to alter the substantive nature
of the nominations process, which is
tied closely to the statutory provisions
that authorize the members, and not the
Bank, to nominate persons to stand for
election to the boards of the Banks.
Accordingly, the final rule does not
include provisions addressing the issues
raised by those commenters. As the
party responsible for conducting the
assessment, the board also has the
authority to determine what resources,
if any, it needs in order to conduct any
self-assessment. Clearly, Bank
management works for the board of
directors and, if so directed by the
board, can undertake tasks to aid the
board in doing the self-assessment.
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B. Information at the Nominations
Stage—$§ 915.6(a)(3)

Proposed § 915.6(a)(3) would have
authorized each Bank to send to the
members, as part of the initial notice for
nominations, a brief statement of the
skills and experience that the Bank’s
board of directors has identified. The
final rule adopts the substance of
§915.6(a)(3) as proposed with clarifying
changes to the language used.

Some commenters raised concerns
about providing the members with such
information at the start of the
nominations process, including
concerns that the information might
steer nominations to a preferred
candidate, or that it might cause persons
with other qualifications not to be
nominated, and suggested that the rule
explicitly state that a member can
nominate any eligible person without
regard to whether that person has the
experience identified by the Bank.

As to the timing concern, the purpose
of the rule is to allow both the Bank and
its members to be better informed about
the needs of the Bank at the board level
and the qualifications that prospective
nominees might bring to the board. If a
Bank opts to undertake the self-
assessment, the Finance Board believes
that it is better for the members to
receive the information at the beginning
of the election process, before
nominations are due. Accordingly, the
final rule retains the provision allowing
the information to be made available to
the members prior to the submission of
nominations.

With respect to the concern about
steering nominations, the Finance Board
does not believe that the risks of that
occurring are significant. As an initial
matter, the information provided to the
members will relate only to the needs of
the Bank; it will not be specific to any
individuals and should not cause any
member to fail to nominate an
individual the member believes is an
appropriate candidate. Moreover, each
member has a legal right to nominate
any eligible person, without regard to
whether the person possesses the skills
or experience identified by the Bank.
Having directors who meet the
eligibility requirements is a minimum
standard, while having directors with
the skills and experience identified by
the Banks is a goal to which the Banks
would aspire.

Commenters suggested that the rule
require a Bank to include with the
statement identifying the needed skills
and experience a statement that a
member may nominate any otherwise
eligible persons. Existing Finance Board
rules already include a provision stating

that any member eligible to vote in an
election may nominate persons for that
election. Consequently, the Finance
Board does not believe such a revision
to the final rule is necessary and has not
adopted that suggestion.

Some commenters suggested that the
final rule prescribe how a Bank must
describe the identified skills and
experience in any communication sent
to the members, while others sought
revisions to clearly state that only the
board of directors can decide what
information to include in the initial
notice. Because the current regulations
at 12 CFR 915.6(a) provide that “a
Bank’ must provide the notice to the
members, the Finance Board views the
preparation and sending of the notice as
a ministerial function which is subject
to the oversight of a Bank’s board of
directors, which can determine how
much, or how little, involvement to
have. Moreover, § 915.3(a) of the
Finance Board regulations requires the
disinterested directors, or a committee
thereof, to provide the oversight with
respect to the election of directors. The
Finance Board views this provision as
requiring that the disinterested directors
carry out the details of providing the
information to the members. Proposed
§915.6(a)(3) would require that the
statement of skills be brief and that it be
a statement of the skills identified
pursuant to § 915.9, which are the skills
identified by the board of directors.
Prescriptive regulation should not be
necessary in order to assure that the
skills identified by the boards of
directors are indeed described
accurately and briefly, if at all, in the
initial notice to members.

C. Information Accompanying the
Ballots—§ 915.8(b).

Proposed § 915.8(b) would have
allowed each Bank to send with the
ballots a brief statement of the skills and
experience that the Bank’s board of
directors has identified as needed on the
board. The Finance Board has retained
that provision in the final rule with
some clarifying changes.

The Finance Board received
comments similar to those made with
respect to the initial notice under
proposed §915.6(a)(3). The Finance
Board believes that its response to the
comments on the initial notice are
equally applicable to the similar
comments on proposed § 915.8(b). The
Finance Board also received comments
raising other issues, including a request
that the final rule authorize the Banks
to form a nominations committee. One
commenter recommended that the
committee be permitted to make
nominations, while the other suggested

that the committee make
recommendations to members, but
allow the members to decide whether to
nominate those persons. These
commenters would allow the Banks to
endorse particular candidates or to
provide information in the form of a
proxy statement that contains
information about the candidates and
the Bank’s recommendations or
endorsements of specific individuals.

The Finance Board is not prepared to
expand the final rule to incorporate the
recommendations made by these
commenters. As an initial matter, the
suggestions relating to nominations
committees and proxy statements go
beyond the scope of the changes at the
heart of the proposed rule, which were
intended to allow the Banks to provide
greater information to members about
the needs of the Banks and the
experience of the prospective directors.
They were not intended to alter the
nature of the nominations process,
which each of those suggestions would
do to some degree. Those suggestions
also raise questions as to the legal limits
on what type of changes to the
nominations and election process would
be permissible under the Bank Act,
which the Finance Board has not
addressed in the proposed rule.
Moreover, since 1989, Finance Board
rules have prohibited Bank personnel
(other than incumbents acting in their
personal capacity) from communicating
that the Bank endorses specific
individuals. In light of that history and
the policy reasons underlying it, the
Finance Board declines to go beyond
authorizing the disclosures set forth in
the final rule.

Two commenters requested that the
final rule prevent a Bank from altering
the statement that it provides to its
members between the initial
distribution with the nominations
announcement and the subsequent
distribution of the ballots. Those
persons were concerned that in the
absence of such a provision a Bank
would be free to change its directorship
needs assessment for the purpose of
directing votes to particular candidates.
In the preamble to the proposed rule,
the Finance Board stated that the two
statements are not required to be the
same. See 71 FR at 19834.

Although the Finance Board believes
that in most situations there would be
no reason to change the information
from one communication to the next, it
is possible that events could occur after
the initial distribution that could cause
the initial communication to no longer
be full, complete, or accurate. For
example, directors could resign or
become ineligible to serve between the
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time of nominations and the election,
thus creating a need that was not
apparent when the Bank distributed the
results of the assessment to its members
at the nominations stage of the process.
If such an event were to occur, the
Finance Board believes that the board of
directors should be able to provide its
members with a revised statement of the
most current skills assessment by the
board, and the Finance Board is revising
the rule accordingly. The Finance Board
also is revising the final rule to require
each Bank to explain to its voting
members why any changes to the
statement are warranted.

The Finance Board recognizes that,
for purposes of the elections occurring
this year, it is likely that the Banks will
not have included the results of a self-
assessment with the nominations notice
previously sent to the members. If any
Bank has conducted a self-assessment
prior to the distribution of the ballots,
the Finance Board believes that the
Bank and its members should be able to
benefit from that effort. Accordingly, the
Finance Board will permit any such
Banks to include the results of their
assessment with the ballots that it
provides to its members. We anticipate
that in subsequent years the Banks that
choose to conduct a self-assessment and
inform their members of that action will
do so sufficiently in advance of the start
of the nominations process to allow the
inclusion of those materials with the
nominations materials as well as with
the ballots.

D. Ballot Information About the
Nominees—$§ 915.8(a).

Proposed §915.8(a)(1) would have
authorized the Banks to include on the
ballots a brief description of each
nominee’s skills and experience. Like
the authorizations in proposed
§§915.6(a) and 915.8(b) with respect to
information that could be included in
the initial notice and with the ballots,
such information would be permitted,
but is not required to be on the ballots.

Several commenters suggested
revisions to the provisions addressing
the information that may be provided on
the ballots. Some suggested that the
final rule prescribe how such
information would be obtained and
displayed on the ballots; others
suggested that only the board of
directors be permitted to decide how to
describe a nominee’s skills and
experience, while others would allow
each nominee to describe his or her
skills and experience. Three
commenters opposed any such
statement on the ballots, believing that
it could not be done in a purely neutral
fashion.

The Finance Board believes that the
Banks, under the oversight of their
disinterested directors and through the
use of resources available to them, have
the capability to obtain information on
each candidate’s skills and experience
and to prepare a brief statement of such
skills and experience, should they
choose to do so. The intent of the
proposed and final rule is to afford the
Banks the opportunity to provide
certain information to the members at
various stages of the electoral process,
but not to require that they do so. Given
that the rule is not mandatory, and that
the disinterested directors of the Banks
already administer the elections, the
Finance Board does not believe that it
is necessary for the final rule to impose
the level of detail that these comments
suggest. The Finance Board, therefore, is
adopting the language in § 915.8(a)
substantially as proposed, but is adding
a new sentence to clarify that even
though other provisions on the ballots
are mandatory, the inclusion of the
candidates’ skills and experience is at
the discretion of each Bank’s
disinterested directors.

E. Finance Board Involvement in the
Election Process—§ 915.9(b) and (c)

Proposed §915.9 would have
reorganized the prohibitions in current
§915.9 and authorized the board of
directors of a Bank to assess its current
and needed skills. Part of this
reorganization would delete the
prohibitions in current § 915.9(a)(1),
which bar persons associated with the
Finance Board from being involved in
the elections process. As explained in
the preamble to the proposed rule (see
71 FR at 19834), the Finance Board
believes that these prohibitions are no
longer necessary, because the Finance
Board no longer administers the
elections, as it did when these
prohibitions were implemented.

Several comments expressed concern
that removing the prohibitions would
allow the Finance Board to become
more involved in the election process.
Other commenters expressed a similar
concern that removal of the prohibition
reflected a desire by the Finance Board
to become more involved in the election
process. On the other hand, another
commenter suggested that the Finance
Board remove all the prohibitions that
limit the ability of other persons and
entities to become involved in the
elections process.

As noted above, the prohibition on
involvement by Finance Board
personnel in the elections process
ceased to have any significant effect on
the administration of elections when the
Finance Board devolved that

responsibility to the individual Banks.
Nevertheless, because some commenters
believe that removal of the prohibition
would allow or encourage Finance
Board involvement in the election of
directors, the Finance Board has
accepted their suggestion that the
prohibitions on the conduct of Finance
Board directors, officers, attorneys,
employees, and agents not be removed.
The final rule revises proposed

§ 915.9(c) to make the prohibition
applicable to both Bank and Finance
Board directors, officers, attorneys,
employees, and agents.

F. Adequate Representation.

Four commenters, 2 representing
community banks and 2 representing
credit unions, expressed concern that
the proposed rule might adversely affect
the ability of smaller members to have
an adequate voice on the boards of
directors of the Banks. In general, these
commenters expressed a desire that the
Finance Board take action that would
enable more “minority”” members to be
represented on the boards of directors of
the Banks, and expressed the view that
the rule is likely to hinder the ability of
such members to be represented on the
boards.

As an initial matter, adding
provisions to the final rule to address
the type of issues raised by these
commenters, i.e., whether the interests
of all members are equally represented
on the boards of directors of the Banks,
would go well beyond the scope of the
proposed rule. The purpose of the
proposed rule was to authorize a
process through which the Banks could
take certain actions to provide members
with additional information to allow
them to improve the quality of their
boards of directors, if they so choose.
The purpose was not to allocate
representation on the boards of the
Banks to particular segments of the
membership base.

Moreover, the Finance Board is not
persuaded that the proposed rule, in
and of itself, will have the effect
perceived by those commenters, who
have not offered any factual basis to
support their concerns. The board
structure of the Banks is set by statute,
as are the voting rights of the members,
which in certain respects already favor
the smaller members. For example, the
Bank Act limits the number of votes that
each member may cast in an election to
the average number of shares of stock
required to be held by all members
located in that state. 12 U.S.C. 1227(b).
The effect of that provision is to
disenfranchise the largest members of a
Bank; to the extent that they own shares
in excess of the average, those shares
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have no voting rights. Smaller members
are not affected by that limitation. While
it may be true that at some Banks certain
segments of the membership base do not
have representatives from their industry
on the boards of the Banks, that result
reflects the fact that the Banks are
cooperatives and operate with a board
structure and voting rights that have
been set by statute. If, as the Finance
Board hopes, the final rule will facilitate
a process wherein the members can
nominate and vote for candidates who
possess skills and experience needed by
the Bank to carry out its housing finance
mission in a safe and sound manner,
then the interests of all members should
benefit.

II1. Effective Date

Pursuant to 5 U.S.C. 553(d)(3), the
Finance Board has found that “good
cause” exists to have the final rule take
effect immediately upon publication in
the Federal Register. First, the rule
requires no mandatory actions on the
part of the Banks. The rule authorizes
the Banks to take actions during the
election process, but it does not require
that those actions be taken. Thus, no
Banks are required to take any steps to
prepare for the effective date of the final
rule.

Second, now is the time when most
Banks begin their yearly election
process. Some Banks already may have
started the process by sending their first
notice to the members. Having an
effective date immediately upon
publication in the Federal Register will
give the Banks more of an opportunity
to use the provisions of the final rule in
this year’s election process than they
otherwise would have.

Third, § 915.9(b) and (c) removes
prohibitions on certain conduct. This
rule will not require any preparation
efforts on the part of the Banks in order
to adjust to the rule being in effect.

IV. Paperwork Reduction Act

The final rule will have no
substantive effect on any collection of
information covered by the Paperwork
Reduction Act of 1995 (PRA). See 44
U.S.C. 3501 et seq. Therefore, the
Finance Board has not submitted this
rule to the Office of Management and
Budget for review.

V. Regulatory Flexibility Act

The final rule will apply only to the
Banks, which do not come within the
meaning of “small entities” as defined
in the Regulatory Flexibility Act (RFA).
See 5 U.S.C. 601(6). Thus, in accordance
with section 605(b) of the RFA, 5 U.S.C.
605(b), the Finance Board hereby
certifies that the final rule will not have

a significant economic impact on a
substantial number of small entities.

List of Subjects in 12 CFR Part 915

Banks, Banking, Conflict of interests,
Elections, Federal home loan banks,
Reporting and recordkeeping
requirements.

m For the reasons stated in the preamble,
the Finance Board hereby amends 12
CFR part 915, as follows:

PART 915—BANK DIRECTOR
ELIGIBILITY, APPOINTMENT AND
ELECTIONS

m 1. The authority citation for part 915
continues to read as follows:

Authority: 12 U.S.C. 1422a(a)(3), 1422b(a),
1426, 1427, and 1432.

m 2. Amend § 915.6, by redesignating
paragraphs (a)(3) and (a)(4) as
paragraphs (a)(4) and (a)(5),
respectively, adding a new paragraph
(a)(3), and revising redesignated
paragraph (a)(4) to read as follows:

§915.6 Elective director nominations.

(El] * * %

(3) A brief statement describing the
skills and experience the Bank believes
are most likely to add strength to the
board of directors, provided that the
Bank previously has conducted the
annual assessment permitted by § 915.9
and the Bank has elected to provide the
results of the assessment to the
members;

(4) An attachment indicating the
name, location, and FHFB ID number of
every member in the member’s voting
state, and the number of votes each such
member may cast for each directorship
to be filled in the election, as
determined in accordance with § 915.5;

and
* * * * *

m 3. Amend § 915.8, by revising
paragraph (a), redesignating paragraphs
(b), (c), (d), and (e) as paragraphs (c), (d),
(e), and (f), respectively, and adding a
new paragraph (b) to read as follows:

§915.8 Election process.

(a) Ballots. Promptly after verifying
the eligibility of all nominees in
accordance with §915.7(a), a Bank shall
prepare a ballot for each voting State for
which an elective directorship is to be
filled and shall mail the ballot to all
members within that State that were
members as of the record date.

(1) A ballot shall include at least the
following provisions:

(i) An alphabetical listing of the
names of each nominee for the
member’s voting state, the name,
location, and FHFB ID number of the

member each nominee serves, the
nominee’s title or position with the
member, and the number of elective
directorships to be filled by members in
that voting state in the election;

(ii) A statement that write-in
candidates are not permitted; and

(iii) A confidentiality statement
prohibiting the Banks from disclosing
how a member voted.

(2) At the election of the Bank, a
ballot also may include, in the body or
as an attachment, a brief description of
the skills and experience of each
individual nominee.

(b) Statement on skills and
experience. If a Bank has conducted an
annual assessment permitted by § 915.9
and has included the results of the
assessment as part of the notice to
members required by § 915.6(a), it may
include with each ballot a statement
regarding the types of skills and
experience the Bank has determined are
most likely to add strength to the board
of directors. If the statement differs from
the statement provided under
§915.6(a)(3), the Bank also shall include
an explanation of why the statements
differ.

* * * * *
m 4. Revise § 915.9 to read as follows:

§915.9 Actions affecting director
elections.

(a) Banks. Each Bank, acting through
its board of directors, may conduct an
annual assessment of the skills and
experience possessed by the members of
its board of directors as a whole and
may determine whether the capabilities
of the board would be enhanced through
the addition of persons with particular
skills and experience. If the board of
directors determines that the Bank
could benefit by the addition to the
board of directors of persons with
particular qualifications, such as in
financial management, accounting,
hedging, risk management, capital
markets, securities laws, or housing
finance, it may identify those
qualifications and so inform the
members as part of the announcement of
elections.

(b) Incumbent Bank directors. A Bank
director acting in his or her personal
capacity may support the nomination or
election of any person for an elective
directorship, provided that no such
director may purport to represent the
views of the Bank or its board of
directors in doing so.

(c) Prohibition. Except as provided in
paragraphs (a) and (b) of this section, no
director, officer, attorney, employee, or
agent of a Bank or the Finance Board
may:
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(1) Communicate in any manner that
a director, officer, attorney, employee,
or agent of a Bank, directly or indirectly,
supports the nomination or election of
a particular person for an elective
directorship; or

(2) Take any other action to influence
votes for a directorship.

§915.16 [Amended]

m 5. Amend the last sentence of
§915.16(e) by revising the reference
“§915.8(e)” to read “§915.8(f)"".

§915.17 [Amended]

m 6. Amend the last sentence of

§915.17(b)(1) by revising the reference

“§915.8(b)”” to read “§915.8(c)”.
Dated: July 12, 2006.

By the Board of Directors of the Federal
Housing Finance Board.

Ronald A. Rosenfeld,

Chairman.

[FR Doc. E6-11306 Filed 7-17-06; 8:45 am]
BILLING CODE 6725-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM349; Special Conditions No.
25-319-SC]

Special Conditions: Dassault Aviation
Model Falcon 900EX and Falcon
2000EX Airplanes; Enhanced Flight
Visibility System (EFVS)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for certain Dassault Aviation
Model Falcon 900EX and Falcon
2000EX airplanes. These airplanes will
have an advanced enhanced flight
visibility system (EFVS). The EFVS is a
novel or unusual design feature which
consists of a head up display (HUD)
system modified to display forward-
looking infrared (FLIR) imagery. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is July 7, 2006. We
must receive your comments by
September 1, 2006.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM349, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM349. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Dale
Dunford, FAA, Transport Standards
Staff, ANM-111, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (425) 227-2239; fax (425)
227-1320; e-mail:
dale.dunford@faa.gov.

SUPPLEMENTARY INFORMATION: The FAA
has determined that the substance of
these special conditions has previously
been subject to the public comment
process. These particular special
conditions were recently issued and
only three non-substantive comments
were received during the public
comment period. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You can
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your comments on these
special conditions, send us a pre-

addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On August 18, 2004, Dassault
Aviation applied for an amendment to
the type design for the installation and
operation of an infrared enhanced flight
visibility system (EFVS) on Model
Falcon 900EX airplanes with
modification M3083 installed, and
Model Falcon 2000EX airplanes with
modification M1691 installed.
Commercially, these airplanes are
identified as the Falcon 900EX EASy
and the Falcon 2000EX EASy. In this
document, all references to Falcon
900EX EASy and Falcon 2000EX EASy
airplanes mean airplanes with the
applicable modification installed. The
original type certificate for the Model
Falcon 900EX airplane is A46EU,
revision 13, dated February 27, 2006.
The original type certificate for the
Model Falcon 2000EX airplane is
A50NM revision 3, dated September 21,
2004.

The Dassault Aviation Model Falcon
900EX and Falcon 2000EX are transport
category airplanes that operate with a
crew of two. The Model Falcon 900EX
has a wing span of 63 feet 5 inches, a
length of 66 feet 4 inches, a maximum
takeoff gross weight of 48,300 pounds,
is powered by three Allied Signal
Engines TFE 731-60-1C turbofan
engines, and has a maximum range of
4,500 nautical miles. The Model Falcon
2000EX airplane has a wing span of 63
feet 5 inches, a length of 66 feet 4
inches, a maximum takeoff gross weight
of 41,300 pounds, is powered by two
Pratt & Whitney Canada Model PW308C
turbofan engines, and has a maximum
range of 3,800 nautical miles.

The electronic infrared image
displayed between the pilot and the
forward windshield represents a novel
or unusual design feature in the context
of 14 CFR 25.773. Section 25.773 was
not written in anticipation of such
technology. The electronic image has
the potential to enhance the pilot’s
awareness of the terrain, hazards and
airport features. At the same time, the
image may partially obscure the pilot’s
direct outside compartment view.
Therefore, the FAA needs adequate
safety standards to evaluate the EFVS to
determine that the imagery provides the
intended visual enhancements without
undue interference with the pilot’s
outside compartment view. The FAA
intent is that the pilot will be able to use
a combination of the information seen
in the image and the natural view of the
outside scene seen through the image, as
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safely and effectively as a pilot
compartment view without an EVS
image that is compliant with § 25.773.

Although the FAA has determined
that the existing regulations are not
adequate for certification of EFVSs, it
believes that EFVSs could be certified
through application of appropriate
safety criteria. Therefore, the FAA has
determined that special conditions
should be issued for certification of
EFVS to provide a level of safety
equivalent to that provided by the
standard in § 25.773.

Note: The term “enhanced vision system”
(EVS) has been commonly used to refer to a
system comprised of a head-up display,
imaging sensor(s), and avionics interfaces
that displayed the sensor imagery on the
head up display (HUD) and overlaid it with
alpha-numeric and symbolic flight
information. However, the term has also been
commonly used in reference to systems
which displayed the sensor imagery, with or
without other flight information, on a head
down display. To avoid confusion, the FAA
created the term “enhanced flight visibility
system” (EFVS) to refer to certain EVS
systems that meet the requirements of the
new operational rules—in particular the
requirement for a HUD and specified flight
information—and can be used to determine
“enhanced flight visibility.” EFVSs can be
considered a subset of systems otherwise
labeled EVSs.

On January 9, 2004, the FAA
published revisions to operational rules
in 14 CFR parts 1, 91, 121, 125, and 135
to allow aircraft to operate below certain
altitudes during a straight-in instrument
approach while using an EFVS to meet
visibility requirements.

Prior to this rule change, the FAA
issued Special Conditions No. 25-180—
SC, which approved the use of an EVS
on Gulfstream Model G-V airplanes.
Those special conditions addressed the
requirements for the pilot compartment
view and limited the scope of the
intended functions permissible under
the operational rules at the time. The
intended function of the EVS imagery
was to aid the pilot during the approach
and allow the pilot to detect and
identify the visual references for the
intended runway down to 100 feet
above the touchdown zone. However,
the EVS imagery alone was not to be
used as a means to satisfy visibility
requirements below 100 feet.

The recent operational rule change
expands the permissible application of
certain EVSs that are certified to meet
the new EFVS standards. The new rule
will allow the use of EFVSs for
operation below the minimum descent
altitude (MDA) or decision height (DH)
to meet new visibility requirements of
§91.175(1). The purpose of these special
conditions is not only to address the

issue of the “pilot compartment view,”
as was done by Special Conditions No.
25—180-SC, but also to define the scope
of intended function consistent with
§91.175(1) and (m).

Type Certification Basis

Under the provisions of 14 CFR
21.101, Dassault Aviation must show
that the Model Falcon 900EX and
Falcon 2000EX airplanes, as modified,
comply with the regulations in the U.S.
type certification basis established for
those airplanes. The U.S. type
certification basis for the airplanes is
established in accordance with §§21.21
and 21.17, and the type certification
application date. The U.S. type
certification basis for the Model Falcon
900EX airplanes is listed in Type
Certificate Data Sheet No. A46EU,
revision 13, dated February 27, 2006,
which covers all variants of the Model
Falcon 900 airplanes, including the
Falcon 900EX EASy. The U.S. type
certification basis for the Model Falcon
2000EX airplanes is listed in Type
Certificate Data Sheet No. ASONM,
revision 3, dated September 21, 2004,
which covers all variants of the Model
Falcon 2000 airplanes, including the
Falcon 2000 EX EASy.

In addition, the certification basis
includes certain special conditions and
exemptions that are not relevant to these
special conditions. Also, if the
regulations incorporated by reference do
not provide adequate standards with
respect to the change, the applicant
must comply with certain regulations in
effect on the date of application for the
change.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25 as amended) do not contain
adequate or appropriate safety standards
for the Dassault Aviation Model Falcon
900EX and Falcon 2000EX, modified by
Dassault Aviation, because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Dassault Aviation Model
Falcon 900EX EASy and Falcon 2000EX
EASy airplanes must comply with the
fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in §11.19, under § 11.38 and
they become part of the type
certification basis under §21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for those models be amended later to

include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model.

Novel or Unusual Design Features

The Dassault Aviation Model Falcon
900EX EASy and Falcon 2000EX EASy
airplanes will incorporate an EFVS,
which is a novel or unusual design
feature. The EFVS is a novel or unusual
design feature because it projects a
video image derived from a forward-
looking infrared (FLIR) camera through
the HUD. The EFVS image is projected
in the center of the “pilot compartment
view,” which is governed by § 25.773.
The image is displayed with HUD
symbology and overlays the forward
outside view. Therefore, § 25.773 does
not contain appropriate safety standards
for the EFVS display.

Operationally, during an instrument
approach, the EFVS image is intended
to enhance the pilot’s ability to detect
and identify “visual references for the
intended runway” [see §91.175(1)(3)] to
continue the approach below decision
height or minimum descent altitude.
Depending on atmospheric conditions
and the strength of infrared energy
emitted and/or reflected from the scene,
the pilot can see these visual references
in the image better than he or she can
see them through the window without
EFVS.

Scene contrast detected by infrared
sensors can be much different from that
detected by natural pilot vision. On a
dark night, thermal differences of
objects which are not detectable by the
naked eye will be easily detected by
many imaging infrared systems. On the
other hand, contrasting colors in visual
wavelengths may be distinguished by
the naked eye but not by an imaging
infrared system. Where thermal contrast
in the scene is sufficiently detectable,
the pilot can recognize shapes and
patterns of certain visual references in
the infrared image. However, depending
on conditions, those shapes and
patterns in the infrared image can
appear significantly different than they
would with normal vision. Considering
these factors, the EFVS image needs to
be evaluated to determine that it can be
accurately interpreted by the pilot.

The image may improve the pilot’s
ability to detect and identify items of
interest. However, the EFVS needs to be
evaluated to determine that the imagery
allows the pilot to perform the normal
duties of the flightcrew and adequately
see outside the window through the
image, consistent with the safety intent
of § 25.773(a)(2).

Compared to a HUD displaying the
EFVS image and symbology, a HUD that
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only displays stroke-written symbols is
easier to see through. Stroke symbology
illuminates a small fraction of the total
display area of the HUD, leaving much
of that area free of reflected light that
could interfere with the pilot’s view out
the window through the display.
However, unlike stroke symbology, the
video image illuminates most of the
total display area of the HUD
(approximately 30 degrees horizontally
and 25 degrees vertically) which is a
significant fraction of the pilot
compartment view. The pilot cannot see
around the larger illuminated portions
of the video image, but must see the
outside scene through it.

Unlike the pilot’s external view, the
EFVS image is a monochrome, two-
dimensional display. Many, but not all,
of the depth cues found in the natural
view are also found in the image. The
quality of the EFVS image and the level
of EFVS infrared sensor performance
could depend significantly on
conditions of the atmospheric and
external light sources. The pilot needs
adequate control of sensor gain and
image brightness, which can
significantly affect image quality and
transparency (i.e., the ability to see the
outside view through the image).
Certain system characteristics could
create distracting and confusing display
artifacts. Finally, because this is a
sensor-based system intended to
provide a conformal perspective
corresponding with the outside scene,
the system must be able to ensure
accurate alignment.

Therefore, safety standards are needed
for each of the following factors:

e An acceptable degree of image
transparency;

e Image alignment;

e Lack of significant distortion; and

e The potential for pilot confusion or
misleading information.

Section 25.773, Pilot compartment
view, specifies that “Each pilot
compartment must be free of glare and
reflection that could interfere with the
normal duties of the minimum flight
crew * * *.” In issuing § 25.773, the
FAA did not anticipate the development
of EFVSs and does not consider § 25.773
to be adequate to address the specific
issues related to such a system.
Therefore, the FAA has determined that
special conditions are needed to address
the specific issues particular to the
installation and use of an EFVS.

Discussion

The EFVS is intended to function by
presenting an enhanced view during the
approach. This enhanced view would
help the pilot to see and recognize
external visual references, as required

by §91.175(1), and to visually monitor
the integrity of the approach, as
described in FAA Order 6750.24D
(“Instrument Landing System and
Ancillary Electronic Component
Configuration and Performance
Requirements,” dated March 1, 2000).

Based on this approved functionality,
users would seek to obtain operational
approval to conduct approaches—
including approaches to Type I
runways—in visibility conditions much
lower than those for conventional
Category 1.

The purpose of these special
conditions is to ensure that the EFVS to
be installed can perform the following
functions:

e Present an enhanced view that
would aid the pilot during the
approach.

¢ Provide enhanced flight visibility to
the pilot that is no less than the
visibility prescribed in the standard
instrument approach procedure.

¢ Display an image that the pilot can
use to detect and identify the “visual
references for the intended runway”’
required by §91.175(1)(3) to continue
the approach with vertical guidance to
100 feet height above the touchdown
zone elevation.

Depending on the atmospheric
conditions and the particular visual
references that happen to be distinctly
visible and detectable in the EFVS
image, these functions would support
its use by the pilot to visually monitor
the integrity of the approach path.

Compliance with these special
conditions does not affect the
applicability of any of the requirements
of the operating regulations (i.e., 14 CFR
parts 91, 121, and 135). Furthermore,
use of the EFVS does not change the
approach minima prescribed in the
standard instrument approach
procedure being used; published
minima still apply.

The FAA certification of this EFVS is
limited as follows:

o The infrared-based EFVS image will
not be certified as a means to satisfy the
requirements for descent below 100 feet
height above touchdown (HAT).

e The EFVS may be used as a
supplemental device to enhance the
pilot’s situational awareness during any
phase of flight or operation in which its
safe use has been established.

An EFVS image may provide an
enhanced image of the scene that may
compensate for any reduction in the
clear outside view of the visual field
framed by the HUD combiner. The pilot
must be able to use this combination of
information seen in the image and the
natural view of the outside scene seen
through the image as safely and

effectively as the pilot would use a pilot
compartment view without an EVS
image that is compliant with § 25.773.
This is the fundamental objective of the
special conditions.

The FAA will also apply additional
certification criteria, not as special
conditions, for compliance with related
regulatory requirements, such as
§§25.1301 and 25.1309. These
additional criteria address certain image
characteristics, installation,
demonstration, and system safety.

Image characteristics criteria include
the following:

¢ Resolution,

¢ Luminance,

Luminance uniformity,
Low level luminance,
Contrast variation,
Display quality,

¢ Display dynamics (e.g., jitter,
flicker, update rate, and lag), and

¢ Brightness controls.

Installation criteria address visibility
and access to EFVS controls and
integration of EFVS in the cockpit.

The EFVS demonstration criteria
address the flight and environmental
conditions that need to be covered.

The FAA also intends to apply
certification criteria relevant to high
intensity radiated fields (HIRF) and
lightning protection.

Applicability

As discussed above, these special
conditions are applicable to Dassault
Aviation Model Falcon 900EX airplanes
with modification M3083 installed
(Falcon 900EX EASy) and Model Falcon
2000EX airplanes with modification
M1691 installed (Falcon 2000EX EASy).
Should Dassault Aviation apply at a
later date for an amendment to the type
design to modify any other model
included on Type Certificates No.
A46EU or A50NM to incorporate the
same novel or unusual design feature,
the special conditions would apply to
those models as well.

Conclusion

This action affects only certain novel
or unusual design features on Dassault
Aviation Model Falcon 900EX EASy
and Falcon 2000EX EASy airplanes
modified by Dassault Aviation. It is not
a rule of general applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
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certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Dassault Aviation Model
Falcon 900EX airplanes with
modification M3083 installed (Falcon
900EX EASy) and Model Falcon 2000EX
airplanes with modification M1691
installed (Falcon Model 2000EX EASy).

1. The EFVS imagery on the HUD
must not degrade the safety of flight or
interfere with the effective use of
outside visual references for required
pilot tasks during any phase of flight in
which it is to be used.

2. To avoid unacceptable interference
with the safe and effective use of the
pilot compartment view, the EFVS
device must meet the following
requirements:

a. The EFVS design must minimize
unacceptable display characteristics or
artifacts (e.g. noise, “‘burlap” overlay,
running water droplets) that obscure the
desired image of the scene, impair the
pilot’s ability to detect and identify
visual references, mask flight hazards,
distract the pilot, or otherwise degrade
task performance or safety.

b. Control of EFVS display brightness
must be sufficiently effective in
dynamically changing background
(ambient) lighting conditions to prevent
full or partial blooming of the display
that would distract the pilot, impair the
pilot’s ability to detect and identify
visual references, mask flight hazards,
or otherwise degrade task performance
or safety. If automatic control for image
brightness is not provided, it must be
shown that a single manual setting is
satisfactory for the range of lighting
conditions encountered during a time-
critical, high workload phase of flight
(e.g., low visibility instrument
approach).

c. A readily accessible control must be
provided that permits the pilot to
immediately deactivate and reactivate
display of the EFVS image on demand.

d. The EFVS image on the HUD must
not impair the pilot’s use of guidance
information or degrade the presentation
and pilot awareness of essential flight
information displayed on the HUD, such
as alerts, airspeed, attitude, altitude and
direction, approach guidance,
windshear guidance, TCAS resolution
advisories, or unusual attitude recovery
cues.

e. The EFVS image and the HUD
symbols—which are spatially referenced
to the pitch scale, outside view and
image—must be scaled and aligned (i.e.,
conformal) to the external scene. In
addition, the EFVS image and the HUD
symbols—when considered singly or in
combination—must not be misleading,
cause pilot confusion, or increase
workload. There may be airplane
attitudes or cross-wind conditions
which cause certain symbols (e.g., the
zero-pitch line or flight path vector) to
reach field of view limits, such that they
cannot be positioned conformally with
the image and external scene. In such
cases, these symbols may be displayed
but with an altered appearance which
makes the pilot aware that they are no
longer displayed conformally (for
example, “ghosting”).

f. A HUD system used to display
EFVS images must, if previously
certified, continue to meet all of the
requirements of the original approval.

3. The safety and performance of the
pilot tasks associated with the use of the
pilot compartment view must not be
degraded by the display of the EFVS
image. These tasks include the
following:

a. Detection, accurate identification
and maneuvering, as necessary, to avoid
traffic, terrain, obstacles, and other
hazards of flight.

b. Accurate identification and
utilization of visual references required
for every task relevant to the phase of
flight.

4. Compliance with these special
conditions will enable the EFVS to be
used during instrument approaches in
accordance with §91.175(1) such that it
may be found acceptable for the
following intended functions:

a. Presenting an image that would aid
the pilot during a straight-in instrument
approach.

b. Enabling the pilot to determine that
there is sufficient “enhanced flight
visibility,” as required by § 91.175(1)(2),
for descent and operation below
minimum descent altitude/decision
height (MDA)/(DH).

c. Enabling the pilot to use the EFVS
imagery to detect and identify the
“visual references for the intended
runway,” required by § 91.175(1)(3), to
continue the approach with vertical
guidance to 100 feet height above
touchdown zone elevation.

5. Use of EFVS for instrument
approach operations must be in
accordance with the provisions of
§91.175(1) and (m). Appropriate
limitations must be stated in the
Operating Limitations section of the
airplane flight manual to prohibit the
use of the EFVS for functions that have
not been found to be acceptable.

Issued in Renton, Washington, on July 7,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-11367 Filed 7-17-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2006—-24243; Airspace
Docket No. 06-AWP-11]

Revocation of Class D Airspace; Elko,
NV

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule, request for
comments.

SUMMARY: This action revokes the Class
D airspace area for Elko Municipal-].C.
Harris Field, Elko, NV. The FAA is
taking this action due to the closure of
the Elko Municipal Airport Traffic
Control Tower (ATCT).

DATES: Effective Date: 0901 UTC
October 26, 2006.

Comment Date: Comments for
inclusion in the Rules Docket must be
received on or before August 17, 20086.

ADDRESSES: Send comments on this
direct final rule to the Docket
Management System, U.S. Department
of Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2006-25243/
Airspace Docket No. 06—AWP-11, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket final rule, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
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Docket Office (telephone 1-800-647—
5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Larry Tonish, Airspace Specialist,
AWP-520, Western Terminal Service
Area, Federal Aviation Administration,
15000 Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6539.

SUPPLEMENTARY INFORMATION: Airport
Traffic Control Tower services are no
longer available at Elko Regional
Airport. Therefore, under Federal
regulation, the airport no longer
qualifies for Class D airspace. Class D
airspace designations are published in
paragraph 5000 of FAA Order 7400.9N
dated September 1, 2005 and effective
September 16, 2005, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in the document will be
subsequently removed in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify both docket numbers
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn

in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006-25243/Airspace
Docket No. 06—AWP-11.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of governments. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Therefore, this regulation—(1) Is not a
“significant regulatory action’”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 16, 2005, is
amended as follows:

* * * * *

Paragraph 5000 Class D Airspace.

* * * * *

AWP NV D Elko, NV
Elko Municipal-J.C. Harris Field, NV.
Remove.
Issued in Los Angeles, California, on July
13, 2006.
Leonard A. Mobley,

Acting Area Director, Western Terminal
Operations.

[FR Doc. 06—6282 Filed 7-17-06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006—-23902; Airspace
Docket No. 06-AGL—01]

Modification of Class E Airspace;
Fremont, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Fremont, MI. Standard
Instrument Approach Procedures have
been developed for Fremont Municipal
Airport, Fremont, MI. Controlled
airspace extending upward from 700
feet or more above the surface of the
earth is needed to contain aircraft
executing these approaches. This action
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increases the area of the existing
controlled airspace for Fremont, ML

DATES: Effective Date: 0901 UTC,
September 28, 2006.

FOR FURTHER INFORMATION CONTACT:
Steve Davis, FAA, Terminal Operations,
Central Service Office, Airspace and
Procedures Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7131.
SUPPLEMENTARY INFORMATION:

History

On Tuesday, April 11, 2006, the FAA
proposed to amend 14 CFR part 71 to
modify Class E airspace at Fremont, MI
(71 FR 18254). The proposal was to
modify controlled airspace extending
upward from 700 feet or more above the
surface of the earth to contain
Instrument Flight Rules operations in
controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9N dated September 1, 2005,
and effective September 16, 2005, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Fremont,
MI, to accommodate aircraft executing
instrument flight procedures into and
out of Fremont Municipal Airport. The
area will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have

a significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory

Flexibility Act.

List of Subject in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 1069(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 16, 2005, is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MIE5 Fremont, MI [Revised]
Fremont Municipal Airport, MI
(Lat. 43°26'21” N., long. 85°59'42” W.)
That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of Fremont Municipal Airport.
* * * * *

Issued in Des Plaines, Illinois, on June 27,
2006.

Nancy B. Kort,

Area Director, Central Terminal Operations.
[FR Doc. 06-6283 Filed 7-17—-06; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006-25252; Airspace
Docket No. 06-AWP-12]

Revocation of Class E2 Surface Area;
Elko, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule, request for
comments.

SUMMARY: This action revokes the Class
E2 Surface Area airspace for Elko
Municipal-J.C. Harris Field, Elko, NV.
The FAA is taking this action due to the
closure of the Elko Municipal Airport
Traffic Control Tower (ATCT).

DATES: Effective Date: 0901 UTC
October 26, 2006. Comment date:
Comments for inclusion in the Rules
Docket must be received on or before
August 17, 2006.

ADDRESSES: Send comments on this
direct final rule to the Docket
Management System, U.S. Department
of Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2006-25252/
Airspace Docket No. 06—AWP-12, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the direct final
rule, any comments received, and any
final disposition in person in the
Dockets Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800-647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

FOR FURTHER INFORMATION CONTACT:
Larry Tonish, Airspace Specialist, SWP—
520, Western Terminal Service Area,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6539.

SUPPLEMENTARY INFORMATION: Airport
Traffic Control Tower services are no
longer available at Elko Regional
Airport. Therefore, under Federal
regulation, the airport no longer
qualifies for Class E2 Surface Area.
Class E2 Surface Area Designations are
published in paragraph 6000 of FAA
Order 7400.9N dated September 1, 2005
and effective September 16, 2005, which
is incorporated by reference in 14 CFR
711. The Class D airspace designation
listed in this document will be
subsequently removed in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
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of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify both docket numbers
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006-25252/Airspace
Docket No. 06—AWP—-12.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and

responsibilities among the various
levels of government. Therefore, in

accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Therefore, this regulation—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 16, 2005, is
amended as follows:

* * * * *

Paragraph 6000 Class D airspace.

* * * * *

AWP NVE2 Elko, NV

Elko Municipal-J.C. Harris Field, NV.
Remove.

Issued in Los Angeles, California, on July
13, 2006.

Leonard A. Mobley,

Acting Area Director, Western Terminal
Operations.

[FR Doc. 06—6281 Filed 7—17—-06; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

29 CFR Part 2700

Rule Implementing the Mine
Improvement and New Emergency
Response Act of 2006

AGENCY: Federal Mine Safety and Health
Review Commission.

ACTION: Interim rule with request for
comments.

SUMMARY: The Federal Mine Safety and
Health Review Commission (the
“Commission”) is an independent
adjudicatory agency that provides
hearings and appellate review of cases
arising under the Federal Mine Safety
and Health Act of 1977, or Mine Act.
Hearings are held before the
Commission’s Administrative Law
Judges, and appellate review is provided
by a five-member Review Commission
appointed by the President and
confirmed by the Senate. The
Commission is adopting an interim rule
to implement the Mine Improvement
and New Emergency Response Act of
2006, or MINER Act, which amended
the Mine Act to improve the safety of
miners and mining. The MINER Act
provides for Commission review of
disputes arising over the accident
response plans of underground coal
mine operators. The interim rule
establishes procedures for the
submission and consideration of such
disputes. The Commission invites
public comments on the interim rule.
DATES: The interim rule takes effect on
July 18, 2006. The Commission will
accept written and electronic comments
received on or before August 17, 20086.
ADDRESSES: Written comments should
be mailed to Thomas A. Stock, General
Counsel, Office of the General Counsel,
Federal Mine Safety and Health Review
Commission, 601 New Jersey Avenue,
NW., Suite 9500, Washington, DC
20001, or sent via facsimile to 202—-434—
9944. Persons mailing written
comments shall provide an original and
three copies of their comments.
Electronic comments should state
“Comments on Rule Implementing the
MINER Act” in the subject line and be
sent to tstock@fmshre.gov.
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FOR FURTHER INFORMATION CONTACT:
Thomas A. Stock, General Counsel,
Office of the General Counsel, 601 New
Jersey Avenue, NW., Suite 9500,
Washington, DC 20001; telephone 202—
434-9935; fax 202—434—-9944.

SUPPLEMENTARY INFORMATION:
Background

On June 15, 2006, President George
W. Bush signed into law the Mine
Improvement and New Emergency
Response Act of 2006, Public Law 109—
236, 120 Stat. 493 (2006) (the “MINER
Act”’), which amended the Federal Mine
Safety and Health Act of 1977, 30 U.S.C.
801 et seq. (2000) (the “Mine Act”).
Section 2 of the MINER Act amends
section 316 of the Mine Act (30 U.S.C.
876) by adding a new section (b),
entitled “Accident Preparedness and
Response.” Section 316(b)(2)(A)
requires that, within 60 days of
enactment, each underground coal mine
operator adopt an accident response
plan for each mine. Section 316(b)(2)(B)
requires plans to provide for the
evacuation of all persons in a mine
emergency, and the ‘“maintenance” of
persons trapped underground who are
unable to be evacuated. Under section
316(b)(2)(C), all plans are subject to
review and approval by the Secretary of
Labor, and must ensure that miners
receive protection consistent with
existing standards; take into account the
most recent credible scientific research;
use feasible, commercially available
technology; be tailored to the specific
physical characteristics of the mine; and
reflect mine safety improvements gained
from experience under the Mine Act
and other worker safety and health laws.
Section 316(b)(2)(D) directs the
Secretary to review plans at least every
6 months. Sections 316(b)(2)(E) and (F)
set forth plan content requirements,
including a provision allowing the
Secretary to require additional plan
provisions as deemed necessary.

Section 316(b)(2)(G), entitled ‘“Plan
Dispute Resolution,” provides for
Commission review of plan disputes.
Section 316(b)(2)(G)(i) requires the
Commission to resolve disputes arising
between operators and the Secretary
over plan contents on an expedited
basis. Section 316(b)(2)(G)(ii) provides
that when a dispute arises, the Secretary
shall issue a citation which will be
referred immediately to the
Commission, whereupon the parties
will have 15 days within which to
submit to the Commission any materials
relevant to the dispute. Within 15 days
of the receipt of any such materials, a
Commission Administrative Law Judge
shall issue a decision, which may

include an order staying the effect of the
disputed plan provision while an appeal
is taken. Section 316(b)(2)(G)(iii)
provides that any party adversely
affected by a Judge’s decision may
pursue an appeal to the Commission or
courts as provided in the Mine Act.

The purpose of the interim rule is to
implement section 316(b)(2)(G),
providing for Commission hearings and
appellate review of plan disputes. The
Commission has chosen to establish an
interim rule because it is needed to
effectuate the MINER Act.

Explanation of Provisions

The Commission’s interim Procedural
Rule 24, in subparagraph (a), requires
that the Secretary refer to the
Commission any citation issued when a
dispute arises over the content of an
underground coal mine operator’s
accident response plan. In keeping with
the requirement of section
316(b)(2)(G)(i) of the MINER Act that
any such dispute be adjudicated on an
expedited basis, subparagraph (a)
requires the Secretary to refer to the
Commission any accident plan citation
within one business day of its issuance.

Subparagraph (b) provides that the
referral of an accident plan citation shall
consist of a notice of plan dispute,
which is analogous to a notice of contest
made under section 105(d) of the Mine
Act, 30 U.S.C. 815(d). It further specifies
the contents of a notice of plan dispute.
Upon the filing of such a notice, the
Commission shall assign the notice a
docket number, and the Chief
Administrative Law Judge shall
promptly assign the case to a Judge.

Subparagraph (d)(2) affords the
parties in an accident plan dispute the
opportunity for a hearing before a
Commission Administrative Law Judge,
either at the request of a party or by
order of the Judge. Although the MINER
Act does not explicitly provide for
hearings on accident plan disputes,
section 105(d) of the Mine Act requires
the Commission to afford an
opportunity for a hearing on any notice
of contest. 30 U.S.C. 815(d).

Section 316(b)(2)(G)(iii) of the MINER
Act states that when a Judge’s decision
in an accident plan dispute is appealed,
the disputed provision in the plan will
take effect unless a party asks the Judge
to stay its effect pending any appeals,
and the Judge grants such relief.
Subparagraph (e)(1) of interim Rule 24
implements this provision and provides
that a Judge’s decision shall include a
ruling on any such stay motion.

Notice and Public Procedure

Although notice-and-comment
rulemaking requirements under the

Administrative Procedure Act (“APA”)
do not apply to rules of agency
procedure (see 5 U.S.C. 553(b)(3)(A)),
the Commission invites members of the
interested public to submit comments
on the interim rule in order to assist the
Commission in its deliberations
regarding the adoption of a permanent
rule. The Commission will accept
public comments until August 17, 2006.

The Commission has determined that
this rule is not subject to the Office of
Management and Budget (“OMB”’)
review under Executive Order 12866, 58
FR 51735, September 30, 1993.

The Commission has determined
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) that this rule would
not have a significant economic impact
on a substantial number of small
entities. Therefore, a Regulatory
Flexibility Statement and Analysis has
not been prepared.

The Commission has determined that
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.) does not apply because this
rule does not contain any information
collection requirements that require the
approval of the OMB.

List of Subjects in 29 CFR Part 2700

Administrative practice and
procedure, Mine safety and health,
Penalties, Whistleblowing.

m For the reasons stated in the preamble,
the Federal Mine Safety and Health
Review Commission amends 29 CFR
part 2700 on an interim basis to add
Commission Procedural Rule 24 (29
CFR 2700.24) as follows:

PART 2700—PROCEDURAL RULES

m 1. The authority citation for part 2700
is revised to read as follows:

Authority: 30 U.S.C. 815, 820, 823, and
876.

m 2. Section 2700.24 is added to subpart
B to read as follows:

§2700.24 Accident response plan dispute
proceedings.

(a) Referral by the Secretary. The
Secretary shall immediately refer to the
Commission any citation arising from a
dispute between the Secretary and an
operator with respect to the content of
the operator’s accident response plan, or
any refusal by the Secretary to approve
such a plan. Any referral made pursuant
to this subsection shall be made within
one business day of the issuance of any
such citation.

(b) Contents of referral. A referral
shall consist of a notice of plan dispute
describing the nature of the dispute; a
copy of the citation issued by the
Secretary; a short and plain statement of
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the Secretary’s position with respect to
any disputed plan provision; and a copy
of the accident response plan indicating
all disputed and agreed-upon
provisions.

(c) Filing and service of pleadings.
Filing with the Commission of any
document in an accident response plan
dispute proceeding is effective upon
receipt. A copy of each document filed
with the Commission in such a
proceeding shall be expeditiously
served on all parties, such as by
personal delivery, including courier
service, by express mail, or by facsimile
transmission.

(d) Submission of materials.

(1) Within 15 calendar days of the
referral, the parties shall submit to the
Judge assigned to the matter all relevant
materials regarding the dispute. Such
submissions shall include a motion for
any relief sought, including any request
to stay the effect of a disputed provision
pending any appeal taken pursuant to
paragraph (f) of this section, and may
include proposed findings of fact and
conclusions of law. Such materials may
be supported by affidavits or other
verified documents, and shall specify
the grounds upon which the party seeks
relief. Supporting affidavits shall be
made on personal knowledge and shall
show affirmatively that the affiant is
competent to testify to the matters
stated.

(2) Hearing.

(i) Within 5 calendar days following
the Secretary’s referral, any party may
request a hearing and shall so advise the
Commission’s Chief Administrative Law
Judge or his designee, and
simultaneously notify the other parties.

(ii) Within 5 calendar days following
the Secretary’s referral, the
Commission’s Chief Administrative Law
Judge or his designee may issue an order
scheduling a hearing on the Judge’s own
motion, and must immediately so notify
the parties.

(iii) If a hearing on the referral is
requested or ordered, the hearing shall
be held within 15 calendar days of the
referral. The scope of a hearing on an
accident response plan dispute referral
is limited to the disputed plan provision
or provisions. If no hearing is held, the
Judge assigned to the matter shall
review the materials submitted by the
parties pursuant to paragraph (d)(1) of
this section, and shall issue a decision
pursuant to paragraph (e) of this section.

(e) Decision of the Judge.

(1) Within 15 calendar days following
receipt by the Judge of all submissions
and testimony made pursuant to
paragraph (d) of this section, the Judge
shall issue a decision that constitutes
the Judge’s final disposition of the

proceedings. The decision shall be in
writing and shall include all findings of
fact and conclusions of law, and the
reasons or bases for them, on all the
material issues of fact, law or discretion
presented by the record, and an order.
The decision shall include a ruling, if a
party has so moved, on whether
inclusion of the disputed provision in
the plan shall be limited, and its effect
stayed, by any appeal taken pursuant to
paragraph (f) of this section. As far as is
practicable, the decision of the Judge
shall otherwise be subject to the
provisions of § 2700.69.

(2) The parties shall be notified of the
Judge’s decision by the most
expeditious means reasonably available.
Service of the decision shall be by
certified or registered mail, return
receipt requested.

(f) Review of decision. Any party may
seek review of a Judge’s decision by
filing with the Commission a petition
for discretionary review pursuant to
§2700.70 and § 2700.75. The
Commission shall act upon a petition on
an expedited basis. If review is granted,
the Commission shall issue a briefing
order. Except under extraordinary
circumstances, the Commission will not
grant motions for extension of time for
filing briefs.

Dated: July 12, 2006.

Michael F. Dufty,

Chairman, Federal Mine Safety and Health
Review Commission.

[FR Doc. E6-11300 Filed 7-17-06; 8:45 am]
BILLING CODE 6735-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[DoD-2006-0S-0074]

32 CFR Part 54

Allotments for Child Support and
Spousal Support

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: The Department of Defense is
administratively amending 32 CFR part
54, “Allotments for Child Support and
Spousal Support” to identify the
location of the policy and procedures
for Allotments for Child Support and
Spousal Support in the DoD Directives
System. All other information remains
unchanged.

DATES: This rule is effective July 18,
2006.

FOR FURTHER INFORMATION CONTACT:
L. Bynum, 703-696—4970.

SUPPLEMENTARY INFORMATION: DoD
Directive 1340.17, which was originally
codified in the CFR as 32 CFR part 54,
has been removed from the DoD
Directives System. The sentence added
to inform readers that were previously
used to making cross-reference to the
Directive will now know where to locate
additional information.

List of Subjects in 32 CFR Part 54

Alimony, Child support, Military
personnel, Reporting and recordkeeping
requirements, Wages.

m Accordingly, 32 CFR part 54 is
amended as follows:

PART 54—ALLOTMENTS FOR CHILD
AND SPOUSAL SUPPORT

m 1. The authority citation for 32 CFR

part 54 continues to read as follows:
Authority: 15 U.S.C. 1673, 37 U.S.C. 101,

42 U.S.C. 665.

m 2. Section 54.1 is amended by adding

a sentence at the end of the section to

read as follows:

§54.1 Purpose.

* * * The policy and procedures for
this part are also located in the DoD
Financial Management Regulation
(“DoDFMR”), Volume 7B, Chapter 43,
section 4304, ‘““Allotments for Child
Support and Spousal Support” (DoD
7000.14-R).

Dated: July 12, 2006.

L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. E6-11323 Filed 7-17-06; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[DoD-2006-0S-0093]

32 CFR Part 78

Voluntary State Tax Withholding From
Retired Pay

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: The Department of Defense is
administratively amending 32 CFR Part
78, “Voluntary State Tax Withholding
From Retired Pay” to identify the
location of the policy and procedures
for Voluntary State Tax Withholding
from Retired Pay in the DoD Directives
System. All other information remains
unchanged.

DATES: This rule is effective July 18,
2006.
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FOR FURTHER INFORMATION CONTACT: L.
Bynum, 703-696—4970.
SUPPLEMENTARY INFORMATION: DoD
Directive 1332.34, which was originally
codified in the CFR as 32 CFR part 78,
has been removed from the DoD
Directives System. The sentence added
to inform readers that were previously
used to making cross-reference to the
Directive will now know where to locate
additional information.

List of Subjects in 32 CFR Part 78

Income taxes, Intergovernmental
relations, Military personnel, Pensions.

m Accordingly, 32 CFR part 78 is
amended as follows:

PART 78—VOLUNTARY STATE TAX
WITHHOLDING FROM RETIRED PAY

m 1. The authority citation for 32 CFR
part 78 continues to read as follows:

Authority: 10 U.S.C. 1045.

m 2. Section 78.1 is amended by adding
a sentence at the end of the section to
read as follows:

§78.1 Purpose.

* * * The policy and procedures for
this part are also located in the DoD
Financial Management Regulation
(“DoDFMR”), Volume 7B, Chapter 26,
“State and Local Taxes” (DoD 7000.14—
R).

Dated: July 12, 2006.

L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. E6-11324 Filed 7—17—06; 8:45 am]
BILLING CODE 5001-06-P
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Endangered and Threatened Wildlife
and Plants; Reclassification of the Gila
Trout (Oncorhynchus gilae) From
Endangered to Threatened; Special
Rule for Gila Trout in New Mexico and
Arizona

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are
reclassifying the federally endangered
Gila trout (Oncorhynchus gilae) to
threatened status under the authority of
the Endangered Species Act of 1973, as
amended (Act). We are also finalizing a

special rule under section 4(d) of the
Act that would apply to Gila trout found
in New Mexico and Arizona. This
special rule will enable the New Mexico
Department of Game and Fish (NMDGF)
and the Arizona Game and Fish
Department (AGFD) to promulgate
special regulations in collaboration with
the Service, allowing recreational
fishing of Gila trout.

DATES: This final rule is effective on
August 17, 2006.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in preparation of
this final rule, are available for public
inspection, by appointment, during
normal business hours, at the New
Mexico Ecological Services Field Office,
2105 Osuna Road NE, Albuquerque,
New Mexico 87113.

You may obtain copies of this final
rule from the New Mexico Ecological
Services Field Office at the address
provided above, by calling (505) 346—
2525, or from our Web site at http://
www.fws.gov/ifw2es/NewMexico/.

FOR FURTHER INFORMATION CONTACT:
Field Supervisor, New Mexico
Ecological Services Field Office (see
ADDRESSES) (telephone 505/346—2525,
facsimile 505/346—-2542).
SUPPLEMENTARY INFORMATION:

Background

The purposes of the Act (16 U.S.C.
1531 et seq.) are to provide a means
whereby the ecosystems upon which
endangered and threatened species
depend may be conserved and to
provide a program for the conservation
of those species. A species can be listed
as threatened or endangered for any of
the following factors: (1) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
the inadequacy of existing regulatory
mechanisms; and (5) other natural or
manmade factors affecting its continued
existence. When we determine that
protection of a species under the Act is
no longer warranted, we take steps to
remove (delist) the species from the
Federal list. If a species is listed as
endangered, we may reclassify it to
threatened status as an intermediate
step before eventual delisting; however,
reclassification to threatened status is
not required in order to delist.

Section 3 of the Act defines terms that
are relevant to this final rule. An
endangered species is any species that
is in danger of extinction throughout all
or a significant portion of its range. A
threatened species is any species that is

likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.

A species includes any subspecies of
fish or wildlife or plants, and any
distinct population segment of any
species of vertebrate fish or wildlife that
interbreeds when mature.

Previous Federal Action

The Gila trout was originally
recognized as endangered under the
Federal Endangered Species
Preservation Act of 1966 (March 11,
1967; 32 FR 4001), and Federal
designation of the species as endangered
continued under the Act (1973). In
1987, the Service proposed to reclassify
the Gila trout as threatened (October 6,
1987; 52 FR 37424). However, we
withdrew our proposal for
reclassification on September 12, 1991
(56 FR 46400) (see “‘Recovery Plans and
Accomplishments” section below for
further information). On November 11,
1996, Mr. Gerald Burton submitted a
petition to us to downlist the species
from endangered to threatened. We
acknowledged receipt of the petition by
letter on January 13, 1997. On May 11,
2005, we published a proposed rule to
downlist the species, which constituted
our 90-day and 12-month findings on
the November 11, 1996, petition (70 FR
24750).

In the May 11, 2005, proposed rule
(70 FR 24750), we requested all
interested parties to submit comments
or information concerning the proposed
reclassification of the Gila trout from
endangered to threatened. We published
notices, announcing the proposal and
inviting public comment, in the
Albuquerque Journal and the Arizona
Republic. In addition, we contacted
interested parties (including elected
officials, Federal and State agencies,
local governments, scientific
organizations, and interest groups)
through a press release and related fact
sheets, faxes, mailed announcements,
telephone calls, and e-mails. The public
comment period on the proposal closed
on July 15, 2005.

Systematics

The Gila trout is a member of the
salmon and trout family (Salmonidae).
Gila trout was not formally described
until 1950, using fish collected in Main
Diamond Creek in 1939 (Miller 1950). It
is most closely related to Apache trout
(Oncorhynchus apache), which is
endemic to the upper Salt and Little
Colorado River drainages in east-central
Arizona. Gila trout and Apache trout are
more closely related to rainbow trout (O.
mykiss) than to cutthroat trout (O.
clarki), suggesting that Gila and Apache
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trouts were derived from an ancestral
form that also gave rise to rainbow trout
(Behnke 1992, 2002; Dowling and
Childs 1992; Utter and Allendorf 1994;
Nielsen et al. 1998; Riddle et al. 1998).

Biological Information

Biological information (i.e., physical
description, distribution and threats, life
history, and habitat characteristics) on
the Gila trout can be found in our
proposal for reclassification of the Gila
trout with a special rule, published in
the Federal Register on May 11, 2005
(70 FR 24750), and in the Gila Trout
Recovery Plan (USFWS 2003). That
information is incorporated by reference
into this final rule.

Recovery Plans and Accomplishments

The original Recovery Plan for Gila
trout was completed in 1979. The main
objective of this Recovery Plan was “To
improve the status of Gila trout to the
point that its survival is secured and
viable populations of all morphotypes
are maintained in the wild” (Service
1979). The Gila Trout Recovery Plan
was revised in 1984, with the same
objective as the original plan.
Downlisting criteria in the plan stated
that “The species could be considered
for downlisting from its present
endangered status to a threatened status
when survival of the four original
ancestral populations is secured and
when all morphotypes are successfully
replicated or their status otherwise
appreciably improved” (Service 1984).
Replication involves either moving
individuals from a successfully
reproducing original pure or replicated
population or taking hatchery-
propagated fish and releasing them into
a renovated stream. On October 6, 1987,
we proposed that Gila trout be
reclassified from endangered to
threatened with a special rule to allow
sport fishing (52 FR 37424). At that
time, Gila trout populations were
deemed sufficiently secure to meet
criteria for reclassification to threatened
as identified in the Recovery Plan
(October 6, 1987; 52 FR 37424).
However, the proposed rule to downlist
Gila trout was withdrawn on September
12, 1991 (56 FR 46400), for the
following reasons:

(1) Severe flooding in 1988 reduced
the Gila trout populations in McKnight
Creek by about 80 percent;

(2) Wild fires in 1989 eliminated Gila
trout from Main Diamond Creek and all
of the South Diamond drainage except
Burnt Canyon, a small headwater
stream;

(3) Propagation activities at hatcheries
had not proceeded as planned, and fish
were not available to replenish wild
stocks; and

(4) Brown trout, a predator, was
present in Iron Creek, which at the time
was thought to harbor one of the
original pure populations of Gila trout.

The Gila Trout Recovery Plan was
revised in 1993, to incorporate new
information about ecology of the species
and recovery methods. Criteria for
downlisting remained essentially the
same as in the 1984 revision but were
more specific. The 1993 plan specified
that downlisting would be considered
“when all known indigenous lineages
are replicated in the wild” and when
Gila trout were “‘established in a
sufficient number of drainages such that
no natural or human-caused event may
eliminate a lineage.” The Act only
protects species (i.e., Gila trout is the
listed entity). The lineages identified in
the Recovery Plan do not have separate
listed status under the Act. However, by
conserving these lineages and their
associated genetic diversity, we provide
for the conservation of the listed
species, Gila trout.

The Recovery Plan was revised again
in 2003 (Service 2003). The criteria for
downlisting in the 2003 Recovery Plan
include the following: (1) The four
known non-hybridized indigenous
lineages are protected and replicated in
the wild in at least 85 kilometers (km)
(53 miles (mi)) of streams; (2) each
known non-hybridized lineage is
replicated in a stream geographically
separate from its remnant population
such that no natural or human-caused
event may eliminate a lineage; and (3)
an Emergency Evacuation Procedures
Plan for Gila Trout (Emergency
Evacuation Plan) to address wildfire
impacts and discovery of nonnative
salmonid invasion in Gila trout streams
has been developed and implemented.

Today all four original pure
populations (Main Diamond, South
Diamond, Spruce, and Whiskey Creeks)
are replicated at least once. Main
Diamond has been replicated four times,
South Diamond and Whiskey once, and
Spruce Creek three times. The Service
believes three of the four replicated
populations are secure (Main Diamond,
South Diamond, and Spruce Creek), and
the viability of the Gila trout is
sufficiently protected through these
populations. The species is no longer in
danger of extinction. Whiskey Creek, the
fourth pure population, had not been
replicated at the time of the proposed
rule. The Service completed the

replication of the Whiskey Creek
population into Langstroth Canyon on
June 21, 2006, and will continue to
monitor that population. A broodstock
management plan and an Emergency
Evacuation Plan have been completed
(Kincaid and Reisenbichler 2002;
Service 2004). Recovery actions have
included chemically treating streams
within the historic range of the species
to remove nonnative fish species,
removing nonnative trout by
electrofishing, and constructing
physical barriers to prevent movement
of nonnatives into renovated reaches
(Service 2003).

Surveys of the 12 existing populations
(excluding the recent replicate;
Langstroth Canyon) indicate that the
recovery efforts to remove nonnative
fish and prevent their return to the
renovated areas have been successful
(Service 2003). Replicated populations
in New Mexico are successfully
reproducing, indicating that suitable
spawning and rearing habitats are
available. Replicated populations in
Arizona exist in Raspberry Creek. Young
of the year were planted in Raspberry
Creek in Arizona in 2000. In 2004, Gila
trout in Raspberry Creek were found in
mixed size classes, indicating that the
fish spawned and successfully
recruited. Although some fish were
removed from Raspberry Creek due to
the threat of wildfire, some of these fish
were restocked in November 2004 into
the uppermost portions of Raspberry
Creek, which survived the impacts
caused by the fire and which still
support Gila trout. Spawning was not
documented in Raspberry Creek in
2005. Young of the year were planted in
Dude Creek in 1999; however, due to a
lack of recruitment, Dude Creek is no
longer considered a viable population.

Overall, there has been an increase in
the total wild population of Gila trout.
In 1992, the wild populations of Gila
trout were estimated to be less than
10,000 fish greater than age 1. In 2001,
the population in New Mexico was
estimated to be 37,000 fish (Brown et.
al. 2001). As noted above, Gila trout
were more recently replicated in
Arizona; as such, we do not have
estimated numbers of fish at this time.
The stream renovation and
transplantation efforts have been
accomplished jointly by the Service,
Forest Service, NMDGF, AGFD, and
New Mexico State University. Original
pure populations and their replicates
are summarized in Table 1.
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TABLE 1.—SUMMARY AND STATUS OF STREAMS INHABITED BY GILA TROUT AS OF JANUARY 2001
[Original pure population (i.e., relict) lineages in bold]

km (mi) of
State County Stream name Drainage stream Origin
inhabited

NM ........ Sierra .....ccoeeennene Main Diamond Creek ............ East Fork Gila River ............... 6.1 | Relict Lineage Eliminated in

(3.8) 1989, re-established in
1994.

NM ........ Grant ........ccccuee. McKnight Creek ........cccecueneee. Mimbres River ..........cccccceuueeee. 8.5 | Replicate of Main Diamond,
(5.3) est. 1970.

NM ........ Grant ........ccccuee. Black Canyon .........cccceeveenee. East Fork Gila River ............... 18.2 | Replicate of Main Diamond,

(11.3) est. 1998.

NM ........ Catron ......cc....... Lower Little Creek .................. West Fork Gila River .............. 6.0 | Replicate of Main Diamond,
(3.7) est. 2000.

NM ... Catron ......ccee..... Upper White Creek ................. West Fork Gila River .............. 8.8 | Replicate of Main Diamond,
(5.5) est. 2000.

NM ........ Sierra .....ccoceeenee South Diamond Creek ' ....... East Fork Gila River ............... 6.7 | Relict Lineage Eliminated in
(4.2) 1995, re-established in

1997.
NM ........ Catron (Grant) .... | Mogollon Creek? .................... Gila RiVer ...ccvvieieieeeeee 28.8 | Replicate of South Diamond
(17.9) Creek, est. 1987.

NM ........ Catron ... Spruce Creek ..........cccceennne. San Francisco River ............... 3.7 | Relict Lineage.
(2.3)

NM ........ Catron ... Big Dry Creek .....cccevveveenennen. San Francisco River ............... 1.9 | Replicate of Spruce Creek,
(1.2) est. 1985.

AZ ... Gila oo Dude Creek .....ccccoevvveiernenene Verde River ........cccoccvvieenene 3.2 | Replicate of Spruce Creek,
(2.0) est. 1999.

AZ ... Greenlee ............ Raspberry Creek .......ccccecueunen. Blue River .......cccoociiiiiiicen, 6.0 | Replicate of Spruce Creek,
(8.7) est. 2000.

NM ........ Catron ... Whiskey Creek ..........cc.cccune West Fork Gila River .............. 2.6 | Relict Lineage.
(1.6)

NM ........ Catron ... Langstroth Canyon ................. West Fork Gila River .............. 9.0 | Replicate of Whiskey Creek
(5.6) est. 2006.

1South Diamond Creek includes Burnt Canyon.
2Mogollon Creek includes Trail Canyon, Woodrow Canyon, Corral Canyon, and South Fork Mogollon Creek. Portions of the drainage are in

Grant County, New Mexico.

The four original pure population
lineages are currently protected and
replicated in 109 km (67 mi) of stream.
Each replicate is geographically separate
from its original pure population with
one exception. The Spruce Creek
replicate in Big Dry Creek is proximal;
however, the additional replicate in
Raspberry Creek is located more than 75
km (47 mi) to the northwest. An
Emergency Evacuation Plan has been
developed and it has been successfully
implemented twice. The plan addresses
emergency-related impacts (including
floods) and discovery of nonnative
salmonid invasions (Service 2004). In
2002, the Emergency Evacuation Plan
(Service 2004) was implemented during
the Cub Fire to evacuate fish from
Whiskey Creek (Brooks 2002), and in
2003, the plan was implemented during
the Dry Lakes Fire to remove fish from
Mogollon Creek (J. Brooks, U.S. Fish
and Wildlife Service, in litt. 2003b).

Summary of Comments and Responses
Peer Review

In conformance with our policy on
peer review, published on July 1, 1994
(59 FR 34270), we solicited the expert
opinions of seven appropriate and

independent experts following
publication of the proposed rule. We
received responses from three of these
reviewers. Two of the reviewers were in
support of the reclassification with
special rule and provided no further
comments. One of the reviewers did not
support the proposal. His comments are
included in the summary below.

(1) Comment: Dude and Raspberry
Creeks in Arizona do not qualify as
successful transplants because there is
no Gila trout reproduction in the former
and not enough time has passed to
determine the establishment of a self-
sustaining population in the latter.
Thus, the plan criterion of 85 stream km
of occupied habitat has not been met.

Our Response: Dude Creek (replicate
of Spruce Creek) is no longer considered
a viable population due to lack of
recruitment. However, there was
documentation of reproduction and
successful recruitment in Raspberry
Creek (also a replicate of Spruce Creek)
in 2004. In addition, the Raspberry
Creek population survived a fire in
2004, and evacuated fish were returned
to the upper portion of the creek later
in the year. The four original pure
population lineages are currently
protected and replicated in 109 km (67

mi) of stream. Thus, we have exceeded
the recovery criteria of establishing 85
stream km (53 mi) of occupied habitat.
We completed the replication of
Whiskey Creek into Langstroth Canyon
on June 21, 2006. Subsequent
monitoring will be done to ensure the
viability of the replicate.

(2) Comment: The proposed
reclassification and special rule should
be rejected on the basis that they do not
meet the intent of the Act, and do not
promote recovery of Gila trout.

Our Response: We believe that the
special rule promotes the conservation
and recovery of Gila trout by relieving
population pressures as described under
the “Description of Special Rule”
section below. More specifically, we
anticipate that implementation of the
special rule will benefit the Gila trout by
providing a means whereby excess Gila
trout from captive rearing may be placed
in streams for recreational benefit rather
than destroyed. Furthermore,
recreational management for Gila trout
will be consistent with the goals of the
Recovery Plan for the species (Service
2003).

Additionally, the special rule
contributes to the conservation of the
Gila trout through: (1) Eligibility for
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Federal sport fishing funds; (2) increase
in the number of wild populations; (3)
enhanced ability to monitor populations
(e.g., creel censuses) for use in future
management strategies; and (4) creation
of goodwill and support in the local
community. Each of these topics is
discussed in detail in the “Description
of Special Rule” section below.

(3) Comment: Replicates of Main
Diamond Creek are less than 10 years
old and do not have enough generations
to determine whether they can support
self-sustaining populations of Gila trout.
South Diamond Creek and its replicate
Mogollon Creek also have a history of
less than 10 years.

Our Response: The Main Diamond
Creek lineage is the most replicated of
all the lineages (see Table 1 above). The
Mogollon Creek population was
established in 1998, and is well
established. Currently it supports more
than five different age classes (Jim
Brooks, NMFRO, pers. comm. 2006).
Self-sustaining populations are a
component of the criteria for delisting,
not a component of the criteria for
downlisting. See our response to
Comment 11 below.

(4) Comment: McKnight Creek is in
the Mimbres River drainage and not
within the historical range of the Gila
trout, and should not be considered as
contributing to recovery.

Our Response: While McKnight Creek
is not within the historical range of Gila
trout, it has played an important role in
the improved status of the species. The
McKnight Creek population was
established in 1972, when there was no
direction for conservation and recovery
actions in the native range of species.
When a fire burned through Main
Diamond Creek in 1989, McKnight
Creek maintained the Main Diamond
Creek lineage. Currently, due to its large
population size, it is used to provide
and maintain genetic variability of the
captive broodstock at the Mora Fish
Hatchery and Technology Center.

(5) Comment: Dry Creek is not
geographically separate from Spruce
Creek and has extremely limited habitat.

Our Response: It is true that Dry Creek
is not geographically separate from
Spruce Creek. However, Spruce Creek is
also replicated by Raspberry Creek,
which is geographically separate.

(6) Comment: Although Gila trout
may be rescued from a stream
threatened by wildfire, it takes years to
many decades for a stream ravaged by
wildfire to recover to a point that it can
sustain a trout population.

Our Response: Although it may take
decades for a stream to recover from a
devastating wildfire, not all wildfires
are devastating, and recovery for less

intense fires can occur within a few
years. The effects to the streams can
range anywhere from mild to extreme,
and likewise the timeline for returning
fish to those streams can be of short or
long duration. Emergency evacuated
fish are held at the Mora Fish Hatchery
until a post-fire evaluation determines
that the fish can be returned to the
stream. Gila trout evacuated from
Raspberry Creek in 2004 were returned
within the same season after an
evaluation determined the effects of the
fire on the upper portions of the stream
were minimal. In addition, Gila trout
evacuated from Mogollon Creek were
used to supplement the captive
broodstock for additional recovery
efforts.

(7) Comment: There is no provision in
the Emergency Evacuation Plan to
rescue Gila trout populations threatened
by flood or drought. The proposed
reclassification and Emergency
Evacuation Plan address the threat of
predation from brown trout but do not
address the threat of hybridization with
rainbow trout.

Our Response: The Emergency
Evacuation Plan specifically addresses
the rescue of Gila trout due to wildfire,
flooding, drought, and invasion by
nonnative salmonids. Both the proposed
rule and the Emergency Evacuation Plan
refer to nonnative salmonids, which
include rainbow trout.

(8) Comment: The proposed rule
dismisses whirling disease as a potential
threat to Gila trout because the species
is found only in high elevation streams
with low water temperatures. However,
Gila trout occur in streams as low as
6,500 feet (ft) and in water temperature
between 60 to 70 degrees Fahrenheit
(°F). In addition, you do not address the
threat of bacterial kidney disease (BKD),
which occurs in Gila trout streams.

Our Response: Whirling disease and
BKD are minor potential threats to Gila
trout. Whirling disease is unlikely to
threaten Gila trout because: (1) There
has never been a detection of the
intermediate host (Tubifex tubifex) from
the many benthic samples taken; (2)
there is no source for infection (rainbow
trout have not been stocked in the Gila
Basin since the early 1970s, and the
NMDGF no longer stocks brown trout);
and (3) despite many years of
monitoring and sampling of Gila trout
populations, the disease has never been
detected.

Gila trout from Whiskey Creek tested
positive for antigens of BKD, indicating
that there was past exposure to BKD, but
fish in Whiskey Creek developed an
antibody to resist the disease. However,
we have no information documenting
that BKD is currently present in

Whiskey Creek or other streams where
Gila trout are extant. We believe that the
Whiskey Creek population was exposed
to BKD prior to the listing of the Gila
trout (Jim Brooks, NMFRO, pers. comm
2006). Please refer to discussion under
“Factor C. Disease and Predation”
below.

(9) Comment: Considering recent
events (wildfires, drought, floods, and
invasion by nonnative trout), most
recovery actions have been undertaken
to replace or rescue populations that
were lost rather than establish new
ones. The present proposal assumes that
history will not repeat itself.

Our Response: The threats from
wildfire, drought, flood, and invasion by
nonnative trout exist, but we have
successfully used our Emergency
Evacuation Plan to minimize those
threats. We have a highly successful
collaborative recovery program with
participation from the Forest Service,
Service, NMDGF, and AGFD.
Cooperative recovery actions have
increased the number of populations
from 4 at the time of listing to 13 today.
In addition, the West Fork Gila River
Restoration Project is ongoing and will
add a total of 34 km (21 mi) to occupied
range including the Whiskey Creek
replication.

(10) Comment: The Emergency
Evacuation Plan has been invoked three
times in three years, indicating that
extraordinary efforts must continue to
prevent extirpation of the species from
a significant portion of its range.
Therefore, the reclassification is
premature.

Our Response: The Emergency
Evacuation Plan has been used several
times in the past few years to rescue
populations that may otherwise be lost.
The plan was developed specifically for
the purpose of minimizing threats from
natural events. These examples
demonstrate the usefulness and success
of the emergency response process.
Please refer to Comment 6 above.

(11) Comment: The benefit to Gila
trout from implementation of the special
rule is speculative. There is no
guarantee that sport fish money will be
spent on Gila trout. The number of wild
populations of Gila trout will not
increase because hatchery fish will be
stocked into streams containing
nonnative trout, where a few will be
removed by anglers or predation and the
rest will hybridize with the nonnatives.
Creel census will add nothing to
information regarding the viability of
the populations. Demographic
monitoring is already in place and being
accomplished.

Our Response: Funds generated by
sport fishing activity are already being
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spent on Gila trout for conservation.
Although there is no guarantee that
additional monies will be spent on Gila
trout, allowing for angling would
contribute to sport fish money. This
would create an opportunity for
generating revenue from Gila trout
angling and then using that revenue to
supplement Gila trout conservation
activities.

Although increases in the number of
wild populations of Gila trout will not
be immediate, we believe that over time,
stocking of nonnative trout would be
discontinued in favor of efforts to
restore Gila trout. In addition, we will
have the ability to utilize Gila trout
derived from the large numbers of fish
produced under the genetic broodstock
management guidelines and excess to
recovery needs. Currently, the hatchery
is producing fish beyond what we are
using for recovery. These excess fish can
be used to support angling programs in
non-recovery streams and lakes.

Although the details of the creel
survey programs have yet to be worked
out by the States, the programs will
likely include monitoring of angling
impacts on Gila trout by gathering
information such as population data
(size of fish, number caught, and
released), data concerning the survival
of released fish, and angler-related data.

Public Comments

In the proposal to reclassify the Gila
trout from endangered to threatened
with a special rule, we requested that all
interested parties submit comments on
the proposed reclassification and
special 4(d) rule enabling NMDGF and
AGFD to promulgate special regulations
in collaboration with the Service
allowing recreational fishing for Gila
trout. In addition, we also requested
information concerning angling
opportunities that may be affected by
this action in New Mexico or Arizona
and how the special rule might affect
these uses and further the conservation
of the Gila trout beyond what we have
discussed. We requested this
information in order to make a final
listing determination based on the best
scientific and commercial data currently
available. During the public comment
period, we received 16 written
comments (2 written comments were
identical, in the form of automatically
generated letters), and 7 speakers gave
verbal comments at the public hearings.
All substantive information provided
during the public comment period,
written and verbal, either has been
incorporated directly into this final
determination or is addressed below.
Similar comments are grouped together
by issue.

Issue 1: Procedural and Legal
Compliance

(12) Comment: It is premature to
downlist the Gila trout from endangered
to threatened at this time. The Service
has not yet met its own Emergency
Recovery Plan standard of replicating
the Gila trout’s four original genetic
lineages, inclusive of Whiskey Creek.
Given the fact that the Gila trout
population remains small and fragile,
and the long-term recovery strategy for
the Gila trout is still problematic due to
fire, flood, drought, or other natural
disaster dangers, a downlisting could
severely endanger or even destroy the
species. The Service is setting a
precedent by downlisting a species that
has not met current recovery criteria
and relying on future anticipated
progress as a basis for reclassification.

Our Response: We have met every
component of the downlisting criteria
recommended in the Recovery Plan,
with the replication of all of the four
known, non-hybridized lineages. The
replication of the Whiskey Creek lineage
into Langstroth Canyon was completed
on June 21, 2006. Additional efforts will
be pursued to expand the Whiskey
Creek population to its confluence with
the upper West Fork Gila River in 2007.
The Forest Service has evaluated the
effects of this action under the National
Environmental Policy Act (42 U.S.C.
4321-4347) and section 7 of the Act.
The New Mexico Game Commission
approved the use of Antimycin to
remove nonnatives in the renovation of
Langstroth Canyon. With the
completion of the Whiskey Creek
replication into Langstroth Canyon, we
currently have Gila trout in 109 km (67
mi) of stream. Thus, we have exceeded
the recovery criteria of establishing 85
stream km (53 mi) of occupied habitat.

We also have an Emergency
Evacuation Plan in place that has
proven to be successful to minimize
impacts on Gila trout that are threatened
by wildfire and other potential threats
such as floods and drought. The plan
can be implemented through the
emergency consultation provisions
under section 7 of the Act during
emergency events (e.g., flood, fire,
drought).

Recovery plans are not regulatory
documents and are instead intended to
provide guidance to the Service, States,
and other partners on methods of
minimizing threats to listed species and
on criteria that may be used to
determine when recovery is achieved.
There are many paths to accomplishing
recovery of a species and recovery may
be achieved without all criteria being
fully met. For example, one or more

criteria may have been exceeded while
other criteria may not have been
accomplished. In that instance, the
Service may judge that over all criteria,
the threats have been minimized
sufficiently, and the species is robust
enough, to reclassify the species from
endangered to threatened or perhaps
delist the species. In other cases,
recovery opportunities may have be
recognized that were not known at the
time the recovery plan was finalized.
These opportunities may be used
instead of methods identified in the
recovery plan. Likewise, information on
the species may be learned that was not
known at the time the recovery plan was
finalized. The new information may
change the extent that criteria need to be
met for recognizing recovery of the
species. Overall, recovery of species is
a dynamic process requiring adaptive
management and judging the degree of
recovery of a species is also an adaptive
management process that may, or may
not, fully follow the guidance provided
in a recovery plan.

Endangered status is no longer
appropriate because we have increased
the number of Gila trout populations
from 4 at the time of listing to 13 today.
In addition, abundance has increased
significantly over the last 10 years
(Brown ef al. 2001). Major threats to Gila
trout have been reduced (e.g., nonnative
salmonids are not in the streams that
currently support Gila trout), and we
have measures in place to minimize
remaining threats (see discussion in
“Summary of Factors Affecting the
Species” below). Additionally,
reclassifying Gila trout as a threatened
species does not diminish any of the
protections it currently receives as an
endangered species, except that the
special rule will allow take in
accordance with fishing regulations
enacted by New Mexico and Arizona.

(13) Comment: Some forms of
recreational fishing for Gila trout are not
yet appropriate because populations
remain fragile. Not all of the genetic
strains in Gila trout streams are
recovered or are self-sustaining and able
to withstand fishing pressure. Despite
the fact that there has been no fishing
of Gila trout for more than 50 years in
New Mexico, the population is still
limited. This action could threaten the
fish and reverse years of trout
preservation.

Our Response: We do not expect a
high level of angling pressure on Gila
trout streams because: (1) Not every
stream occupied by Gila trout will be
opened to fishing, e.g., as stated
elsewhere in this rule, the four relict
populations will not be opened for
angling; (2) these streams are high
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elevation, remote, and difficult to
access; and (3) it is likely that additional
“non-recovery” or ‘“‘enhancement”
streams will be stocked with surplus
hatchery-raised fish. We expect that the
State agencies, in collaboration with the
Service, will determine which streams
will be opened to fishing, to what
degree, and the types of angling that
will be allowed (e.g., catch and release
using artificial flies and lures with
single barbless hooks). In general,
establishment of recreational
opportunities can be developed in
recovery waters that have stable or
increasing numbers of individuals (as
measured by population surveys) and
where habitat conditions are of
sufficient quality to support viable
populations of Gila trout (populations
having annual recruitment, size
structure indicating multiple ages, and
individuals attaining sufficient sizes to
indicate 3 to 7 years of survival). In
addition, recreational opportunities may
be developed in non-recovery or
enhancement waters. According to
NMDGF, the process by which a stream
is designated a fishery involves: (1)
Carefully evaluating the Gila trout
population (e.g., size structure, density,
distribution, and recruitment) in each
stream; (2) determining whether the
stream can sustain angling and how
much (this evaluates a suite of different
angling pressures); (3) making a
recommendation to designate the stream
a fishery; and (4) monitoring to insure
there are no detrimental effects to the
population from angling. If monitoring
indicates a negative effect on the
conservation of Gila trout, the fishing
regulations can be amended, and the
stream withdrawn as a fishery. The
process by which AGFD designates a
fishery is very similar and can be found
on the AGFD Web site at http://
www.azgfd.gov/inside_azgfd/
rulemaking_process.shtml.

(14) Comment: The Emergency
Evacuation Plan should be fully
implemented before there is any
discussion of removal of the Gila trout
from the Endangered Species list.
Although there has been an increase in
the number of Gila trout populations,
those populations are still not capable of
fishing pressure since the Gila Trout
Emergency Plan has not been complied
with by the Service and the Service
concedes that “drought, wildfire, and
floods remain as threats” to stable fish
populations.

Our Response: The Emergency
Evacuation Plan is in place and has
been implemented in 2002, 2003, and
2004, and will continue to be
implemented as needed. The Emergency
Evacuation Plan was developed to

protect against losses of Gila trout
populations due to wildfire-related
effects (including floods), nonnative
salmonid invasion, and drought. In
addition, the plan is currently under
review to update personnel contact
information and, where appropriate,
revise and improve evacuation
procedures.

(15) Comment: Gila trout is a critically
imperiled species whose future is not
secure and for which the conservation
benefits of sport fish designation are
unclear. Individual Gila trout of suitable
size to interest anglers are a small
proportion of existing populations.
From a population dynamics
perspective, these larger fish are among
the most important. Their intentional or
inadvertent removal (via angling stress
and mortality) would be detrimental,
especially where populations are small.
This was the case for the roundtail chub
(Gila robusta) in Arizona that was
designated a sport fish in lieu of listing.
The roundtail chub’s status continued to
deteriorate despite the accompanying
assurances that sport fish dollars would
provide a conservation benefit. In
addition, Gila trout fishing regulations
have yet to be developed, thus there is
no opportunity to assess what
protections will actually be provided.

Our Response: Sport fishing for Gila
trout will only be allowed through the
4(d) rule and subsequent State
regulations promulgated by Arizona and
New Mexico in collaboration with the
Service. The Gila trout will be
considered a threatened species under
the Act and continue to receive recovery
funding. Therefore it will not rely solely
on monies generated through the
Federal Aid in Sport Fish Restoration
Act (Dingell-Johnson Act) (16 U.S.C
777-7771 of 1950, as amended) or other
sport fish-related revenue. Contributions
from the Dingell-Johnson Act have been
used in the past and are currently being
used to fund conservation actions for
this species, and therefore it is
anticipated that those monies and any
other sport fish-related revenue will
continue to be utilized in the future. As
noted, individual streams will only be
opened to sport fishing after each State
conducts a thorough analysis and
determines that a fishery is supportable.
We anticipate that the State Game
Commission’s meetings to amend the
fishing regulations to allow sportfishing
of Gila trout will be open to the public
and comments will be solicited. Thus,
we expect the public will have ample
opportunity to evaluate proposals from
the States. It is likely that most of the
angling opportunities would be offered
in non-recovery streams stocked with
surplus hatchery fish.

The roundtail chub is not a federally-
listed species and as such cannot be
compared to the Gila trout, which still
receives the Act’s protection and
associated funding.

(16) Comment: Substantial take is
occurring from illegal fishing activities.

Our Response: We did not receive any
information during the public comment
period that documents illegal fishing as
a widespread threat to the species.
There is limited evidence that illegal
fishing activity has taken place (e.g.,
fishing tackle has been found on a few
occasions). Still, we believe the amount
of take is small. Please refer to our
discussion below under “Factor B.
Overutilization for commercial,
recreational, scientific, or educational
purposes.”

(17) Comment: The Service issues too
many research permits resulting in a
negative effect to fish species.

Our Response: We have only issued
13 recovery permits for Gila trout since
August 2002. The majority of these
permits are issued to the Forest Service,
the State Game and Fish Agencies, and
the Service for survey and monitoring
work. In addition, to minimize potential
impacts, the Service insures that
permits issued for research purposes do
not overlap.

(18) Comment: In the current
proposal, there are no restrictions on the
States to prevent opening of streams that
contain relict or replicated populations
to angling. A draft of proposed State
regulations should be included in the
proposal for public analysis.

Our Response: As stated in the
“Description of Special Rule” section,
this final rule will allow recreational
fishing of Gila trout only in specified
waters. Areas open to fishing would not
include the four relict populations
identified in Table 1.

The States need the flexibility to
adjust how a fishery is regulated on a
case-by-case basis. The States can
amend their fishing regulations in a
manner of months, whereas the Federal
rulemaking process typically takes
much longer. The general process to
amend fishing regulations includes a
State Game and Fish Agency (NMDGF
or AGFD) making a recommendation to
their State Game Commission. The State
Game Commission considers the
recommendations and can either
finalize the proposed regulations or
postpone a final action until a future
date. We anticipate that the State Game
Commission’s meetings to amend the
fishing regulations to allow sportfishing
of Gila trout will be open to the public
and comments will be solicited. Thus,
we expect the public will have ample
opportunity to evaluate proposals from
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the States. For these reasons, we believe
it is prudent to allow the States to
develop Gila trout regulations apart
from the Federal rulemaking process.

(19) Comment: Critical habitat for Gila
trout should be designated for at least
those streams containing relict
populations and, ideally, all those
streams that contribute to recovery of
the species.

Our Response: The Gila trout was
originally recognized as endangered
under the Federal Endangered Species
Preservation Act of 1966 (March 11,
1967; 32 FR 4001), prior to critical
habitat being formalized in the 1978 and
1982 amendments to the Act. One of the
applicability provisions in the 1982
amendments to the Act indicates that
the provision for designating critical
habitat, section 4(a)(3)(A) of the Act,
shall not apply with respect to any
species which was listed as an
endangered species or a threatened
species before November 10, 1978
(section 4(b)(6)(A)(i)(II) of the
Endangered Species Act of 1973, as
amended, (16 U.S.C.
1533(b)(6)(A)({)(I)), Pub. L. 95-632, at
2(2), 92 Stat. 3751 (November 10, 1978),
and Pub. L. 97-304, at 2(b)(2), 2(b)(4),
96 Stat. 1411, 1416 (October 13, 1982).
Therefore, we are not required to
designate critical habitat for the Gila
trout.

Furthermore, we do not believe it is
necessary to designate critical habitat
for the Gila trout due to existing
protections and the progress being made
towards species recovery (as discussed
throughout this rule). For example, 10 of
11 populations in New Mexico exist in
the Aldo Leopold Wilderness or Gila
Wilderness, and the population in
Raspberry Creek in Arizona occurs in
the Blue Range Primitive Area. Thus, a
majority of the extant populations are
protected by these special designations
on Forest Service lands. We provide a
further discussion of the existing
regulatory protections for the Gila trout
in “Factor D: The inadequacy of existing
regulatory mechanisms” below.

(20) Comment: Because the Recovery
Plan criteria have not been met, the size
and diversity of Gila trout populations
remain inadequate, and significant risks
to the species are still present. Seven
populations have been lost to fire since
1989. The Iron and McKenna Creek
populations are hybridized with
rainbow trout, indicating they cannot be
used for recovery. The abundance of
Gila trout numbers in the Spruce Creek
population remains low.

Our Response: We agree that fire is
still one of the most significant threats
to Gila trout. The Emergency Evacuation
Plan was developed to allow for the

emergency removal of Gila trout from a
stream that is immediately threatened
and for the transport of removed Gila
trout to a facility where they will be
held until conditions allow the fish to
be successfully placed back into the
original stream. We have utilized the
plan in the last several years and it has
been successful. (Please refer to
“Recovery Plans and
Accomplishments” section above.)

In 1998, it was determined that the
McKenna and Iron Creek populations
had hybridized with rainbow trout and,
therefore, did not contribute to the
recovery of the species because they are
not pure (Leary and Allendorf 1998;
Service 2003). In 2002, three age classes
(age 0 to age 3) of Gila trout were
abundant in Spruce Creek (USFWS
2003).

(21) Comment: How will the 4(d) rule
be implemented? What will be the role
of the States in conserving Gila Trout?

Our Response: As noted in response
to Comment 13 above, the States, in
collaboration with the Service, will
determine whether a Gila trout stream
will be designated as a fishery. See also
our response to Comment 19 above for
further information.

(22) Comment: Only when the Gila
trout population is self-sustaining in the
wild should the Service consider
reclassification.

Our Response: We have evaluated the
threats to the Gila trout (see “Summary
of Factors Affecting the Species”
section), and are reclassifying this
animal as threatened (i.e., one that is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range).
Based on the information available, we
believe the Gila trout is no longer in
danger of extinction throughout all or a
significant portion of its range (i.e., it
does not meet the definition of an
endangered species). The criteria for
downlisting the Gila trout to a
threatened species, outlined above in
the “Recovery Plans and
Accomplishments” section, refers, in
part, to replicating the indigenous
lineages in 85 km (53 mi) of stream. The
reference to establishment of self-
sustaining populations is only discussed
in the Recovery Plan criteria for
delisting (i.e., fully recovered and
removed from the list of endangered
species). Thus, since we are not
proposing to “delist” the Gila trout at
this time, the reference to self-sustaining
populations is not pertinent to our
current action.

(23) Comment: If fishing for Gila trout
is allowed, it will be abused, and there
will be no chance for the population to
recover.

Our Response: Both States have a long
and successful history in the
management of recreational fisheries.
Regulations implemented for Gila trout
along with increased law enforcement
attention will insure that protections are
adequate for the conservation of the
species. In addition, as stated
previously, the populations will be
monitored to ensure that they can
withstand fishing pressure while
contributing to the conservation of the
species. If monitoring indicates that a
Gila trout population is being adversely
affected, the fishery may be closed. See
also our responses to Comments 12 and
15 above.

Issue 2: Biological Concerns

(24) Comment: Factors that threaten
the security of Gila trout have not been
removed and remain so severe that the
species could be eliminated from a
significant portion of the remnant
habitat it now occupies within its
historic range. These factors include,
but are not limited to, hybridization
with other fish species, stream flooding
or desiccation, direct or indirect effects
of fire, disease, parasites, and predation.
Many of these threats cannot be
eliminated but their impacts can be
mitigated by ensuring that viable Gila
trout populations occupy a suite of
suitable streams across a broad regional
landscape, which currently is not the
case. For example, recent fires that have
resulted in emergency evacuations or
eliminated Gila trout from several
streams demonstrate that the species is
in a precarious state and deserves the
continued protection afforded by
endangered status.

Our Response: As discussed in the
“Summary of Factors Affecting the
Species” section below, we recognize
that some threats to Gila trout still exist.
However, based upon our analysis,
threatened status is the appropriate
classification for the Gila trout. For this
reason, we are reclassifying the species
from endangered to threatened. Refer to
the “Available Conservation Measures”
section below for a discussion of the
protections afforded the Gila trout as a
threatened species. In addition we have
an Emergency Evacuation Plan in place
to minimize effects from fire, drought,
floods, and nonnative salmonid
invasion.

(25) Comment: Given the current ban
on piscicide use by the New Mexico
Game Commission, it is unlikely that
the Whiskey Creek Gila trout population
can be securely replicated.

Our Response: The replication of
Whiskey Creek was completed on June
21, 2006. The New Mexico Game
Commission recently gave their
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approval to use Antimycin on the West
Fork Gila River once they concluded
that the use of Antimycin would aid in
the downlisting of Gila trout (New
Mexico Game Commission 2005).

(26) Comment: Federal agencies
routinely use pesticides, herbicides, and
other chemicals that are lethal to
macroinvertebrates, thereby depleting
the food supply for Gila trout. Grazing
is detrimental to Gila trout. Moreover,
prescribed burning is a threat to Gila
trout because the fine particulate matter
from prescribed burning suffocates fish.

Our Response: We acknowledge that
these are all potential threats to the Gila
trout. However, Federal agencies
considering an action that may affect a
threatened or endangered species are
subject to section 7 of the Act. Under
section 7, Federal agencies must consult
with the Service to ensure that actions
they fund, authorize, or carry out are not
likely to jeopardize the continued
existence of any endangered or
threatened species or adversely modify
its habitat. Please see Comment 27
below for discussion of piscicides and
macroinvertebrates. As discussed in the
“Factor A. The present or threatened
destruction, modification, or
curtailment of its habitat or range”
section below, livestock grazing is
carefully managed now, and on creeks
occupied by Gila trout, grazing has
either been suspended or cattle are
excluded.

Also described under “Factor A”
below, prescribed fire is closely
managed and analyzed under section 7
of the Act to minimize adverse effects to
the Gila trout and its habitat. Threats of
wide-scale habitat loss due to wildfire
are real and immediate on many public
lands. Reducing fuels in these areas may
help to protect habitat for threatened
and endangered species. Forest
thinning, often in conjunction with
prescribed fires, is extremely important
as a management tool needed to
enhance, and often to restore, many of
the ecosystem functions and processes.
These types of projects may result in
long-term benefits to listed species,
including the Gila trout, but may also
contribute, in the short term, to certain
adverse effects to the species.
Nevertheless, we believe it is important
to address adverse impacts by
minimizing, to the greatest extent
practical, those short-term adverse
effects and move forward with proactive
land management to restore ecosystem
functions and community dynamics.

(27) Comment: Using piscicides to
remove nonnative fish ultimately hurts
all fish species and ruins water quality.

Our Response: At the levels used to
kill trout, Antimycin has been

demonstrated to have no effect on
amphibians, mammals, and birds, and
only minimal effects on some insects
(Finlayson et al. 2002). In addition,
Antimycin alone appears to have little
short-term effect on invertebrates in
high elevation streams (Cerreto et al.
2003). Antimycin breaks down rapidly,
and can be contained easily because it
naturally detoxifies quickly. Numerous
researchers have found that organic
substances in a streambed act as a filter
to naturally detoxify Antimycin-treated
water. Additionally, it can be
neutralized by 20 minutes of contact
with potassium permanganate (Q&A
Fact Sheet, Westslope Cutthroat Trout
Conservation Program).

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
issued to implement the listing
provisions of the Act (50 CFR part 424)
set forth the procedures for listing,
reclassifying, and delisting species.
Species may be listed as threatened or
endangered if one or more of the five
factors described in section 4(a)(1) of the
Act threaten the continued existence of
the species. A species may be
reclassified, according to 50 CFR
424.11(c), if the best scientific and
commercial data available provide a
basis for determining that the species’
current status is no longer correct. This
analysis must be based upon the five
categories of threats specified in section
4(a)(1).

For species that are already listed as
threatened or endangered, this analysis
of threats is primarily an evaluation of
the threats that could potentially affect
the species in the foreseeable future
following the delisting or downlisting,
and the associated removal or reduction
of the Act’s protections. Our evaluation
of the future threats to the Gila trout that
would occur after reclassification to
threatened status is partially based on
the protection provided by the Gila and
Aldo Leopold Wilderness areas, the
Emergency Evacuation Plan, and the
broodstock management plan, and on
limitations on take that would be
determined by the States in
collaboration with us.

Discussion of the five listing factors
and their application to reclassification
of the Gila trout are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

In the past, Gila trout populations
were threatened by habitat degradation
and watershed disturbances (52 FR
37424). These factors compounded the
threats posed by nonnative salmonids

(see Factors C and E below for
discussions of nonnative salmonids).
We discuss habitat degradation from
livestock grazing, timber harvest, and
wildfires below.

Livestock Grazing

Intensive livestock grazing has been
shown to increase soil compaction,
decrease infiltration rates, increase
runoff, change vegetative species
composition, decrease riparian
vegetation, increase stream
sedimentation, increase stream water
temperature, decrease fish populations,
and change channel form (Meehan and
Platts 1978; Kaufman and Kruger 1984;
Schulz and Leininger 1990; Platts 1991;
Fleischner 1994; Ohmart 1996).
Although direct impacts to the riparian
zone and stream can be the most
obvious sign of intensive livestock
grazing, upland watershed condition is
also important because changes in soil
compaction, percent cover, and
vegetative type influence the timing and
amount of water delivered to stream
channels (Platts 1991). Increased soil
compaction, decreased vegetative cover,
and a decrease in grasslands lead to
faster delivery of water to stream
channels, increased peak flows, and
lower summer base flow (Platts 1991;
Ohmart 1996; Belsky and Blumenthal
1997). As a consequence, streams are
more likely to experience flood events
during monsoons (water runs off
quickly instead of soaking into the
ground) that negatively affect the
riparian and aquatic habitats and are
more likely to become intermittent or
dry in September and October
(groundwater recharge is less when
water runs off quickly) (Platts 1991;
Ohmart 1996).

Livestock grazing practices that
degrade riparian and aquatic habitats
generally cause decreased production of
trout (Platts 1991). Livestock affect
riparian vegetation directly by eating
grasses, shrubs, and trees; by trampling
the vegetation; and by compacting the
soil. Riparian vegetation benefits
streams and trout by providing
insulation (cooler summer water
temperatures, warmer winter water
temperatures), by filtering sediments so
that they do not enter the stream
(sediment clogs spawning gravel and
reduces the survival of salmonid eggs),
by providing a source of nutrients to the
stream from leaf litter (increases stream
productivity), and by providing root
wads, large woody debris, and small
woody debris to the stream (provides
cover for the fish) (Kauffman and
Krueger 1984; Platts 1991; Ohmart
1996). Poor livestock grazing practices
can increase sedimentation through
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trampling of the stream banks (loss of
vegetative cover), by removal of riparian
vegetation (filters sediment), and
through soil compaction (decreases
infiltration rates, increases runoff,
causes increased erosion). Sediment is
detrimental to trout because it decreases
the survival of their eggs (Bjornn and
Reiser 1991), and because of its negative
impact on aquatic invertebrates, a food
source for trout (Wiederholm 1984).

In the late 1800s and early 1900s,
livestock grazing was uncontrolled and
unmanaged over many of the
watersheds that contain Gila trout, and
much of the landscape was denuded of
vegetation (Rixon 1905; Duce 1918;
Leopold 1921; Leopold 1924; Ohmart
1996). Livestock grazing is more
carefully managed now, which has
resulted in less impact to streams
occupied by Gila trout. Improved
grazing management practices (e.g.,
fencing) have reduced livestock access
to streams. Six of the 12 streams
currently occupied by Gila trout are
within Forest Service grazing
allotments. However, as described
below, on the six creeks occupied by
Gila trout within Forest Service lands,
grazing has either been suspended or
cattle are typically excluded.

Mogollon Creek is within the Rain
Creek/74 Mountain Allotment. This
allotment receives only winter use, and
much of the riparian habitat is
inaccessible to livestock. Riparian
vegetation along Mogollon Creek is in
good condition (A. Telles, U.S. Forest
Service, Gila National Forest, in litt.
2003c). Main Diamond Creek and the
adjacent riparian zone, located in the
South Fork Allotment, are excluded
from grazing. The Forest Service is
implementing a fencing project along
Turkey Run Creek to prevent livestock
trespass into Main Diamond Creek (A.
Telles, U.S. Forest Service, Gila
National Forest, in litt. 2003c).

Spruce Creek and Big Dry Creek are
within the northern portion of the Dry
Creek Allotment within the Gila
Wilderness and have not been grazed in
several years. Although the allotment is
not closed to grazing, topography
essentially excludes livestock from
grazing in the Spruce Creek Drainage
and within the occupied reach of Big
Dry Creek (J. Monzingo, U.S. Forest
Service, Gila National Forest, pers.
comm 2006). McKnight Creek is within
the Powder Horn Allotment managed by
the Headwaters Ranch. The Headwaters
Ranch is a partnership that includes The
Nature Conservancy and other partners.
Grazing has been excluded upstream of
occupied habitat as well as from the
entire occupied reach of McKnight

Creek (J. Monzingo, U.S. Forest Service,
Gila National Forest, pers. comm 2006).

South Diamond Creek and Black
Canyon are within the Diamond Bar
Allotment, where grazing was
suspended in 1996. This has resulted in
marked improvements in the condition
of riparian and aquatic habitat in these
areas (A. Telles, U.S. Forest Service,
Gila National Forest, in litt. 2003c).

Lower Little Creek, Upper White
Creek, and Whiskey Creek do not occur
within grazing allotments. The area of
the Gila Wilderness where these streams
are located was closed to grazing in the
1950s when the NMDGF acquired the
private property associated with the
Glenn Allotment, which included these
streams (J. Monzingo, U.S. Forest
Service, Gila National Forest, pers.
comm 2006). The NMDGF and FS have
since signed an agreement excluding
livestock from the area and allowing the
State to utilize the area for elk
introduction (J. Monzingo, U.S. Forest
Service, Gila National Forest, pers.
comm 2006).

In Arizona on the Apache-Sitgreaves
National Forest, Raspberry Creek, which
is located in the Blue Range Primitive
Area, includes two grazing allotments,
Strayhorse and Raspberry. The
Strayhorse Allotment includes about 75
percent of the watershed above the fish
barrier. The allotment was evaluated in
July 1998, and determined to be in
“Proper Functioning Condition” (D.
Bills, U.S. Fish and Wildlife Service, in
litt. 2003d). It has a well-developed
riparian plant community and no
adverse impacts from ongoing livestock
grazing (Service 2000). Evaluation of the
Raspberry Allotment occurred twice in
1998, and concluded that the allotment
was ‘Functional—At Risk’”” and in a
“Downward”’ trend (Service 2000). The
report noted an incised channel (eroded
downward), and concluded that upland
watershed conditions were contributing
to the riparian degradation. Significant
changes were made to the Raspberry
Allotment in 2000 (Service 2000).
Specifically, the Forest Service required
a reduction in livestock numbers to 46
cattle from November 1 to June 14 (or
removal of cattle prior to June 14 if
utilization standards are reached). Prior
to this, 225 cattle were permitted on the
Allotment yearlong, and 160 cattle were
permitted from January 1 to May 15.

Dude Creek, on the Tonto National
Forest, is within the East Verde Pasture
of the Cross V Allotment. Current
management techniques are designed to
protect the stream banks and riparian
vegetation, thereby reducing
sedimentation and increasing river
insulation (and thereby maintaining
cooler summer and warmer winter

water temperatures). Riparian
conditions on Dude Creek continue to
improve; however, the Gila trout
population has not done well. This is
most likely to due to other stressors
such as drought.

Timber Harvest

Logging activities in the early to mid
1900s likely caused major changes in
watershed characteristics and stream
morphology (Chamberlin et al. 1991).
Rixon (1905) reported the occurrence of
small timber mills in numerous canyons
of the upper Gila River drainage. Early
logging efforts were concentrated along
canyon bottoms, often those with
perennial streams. Tree removal along
perennial streams within the historical
range of Gila trout likely altered water
temperature regimes, sediment loading,
bank stability, and availability of large
woody debris (Chamberlin et al. 1991).
Nine of 10 populations in New Mexico
exist in the Aldo Leopold Wilderness or
Gila Wilderness. Of the two populations
in Arizona, Raspberry Creek occurs in
the Blue Range Primitive Area. Timber
harvest is not allowed in wilderness or
primitive areas. There are no plans for
timber harvest near the other streams
that have Gila trout (A. Telles, U.S.
Forest Service, Gila National Forest, in
litt. 2003c¢). If timber harvest were to be
proposed in the future in the two areas
located outside of a wilderness or
primitive area, the Forest Service would
need to consider the effects of the
proposed action under section 7 of the
Act.

Fire

High-severity wildfires, and
subsequent floods and ash flows, have
caused the extirpation of three
populations of Gila trout since 1989:
Main Diamond (1989), South Diamond
including Burnt Canyon (1995), and
Upper Little Creek (2003). In addition,
Trail Canyon and Woodrow Canyon
(both subpopulations of the Mogollon
Creek population) were lost in 1996. In
addition, Sacaton Creek was lost in
1996. However, Sacaton Creek was a
replicate of Iron Creek, which was
determined to be a hybridized
population and is no longer considered
a legitimate replicate (Propst et al. 1992;
Brown et al. 2001; J. Brooks, Service,
pers. comm. 2003). Lesser impacts were
experienced in 2002, when ash flows
following the Cub Fire affected the
lower reach of Whiskey Creek. However,
lower Whiskey Creek is frequently
intermittent and typically contains few
fish (Brooks 2002). Upper Whiskey
Creek, where the majority of the fish
occur, was not affected by the Cub Fire.
The Cub Fire also impacted the upper
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West Fork Gila and may have
eliminated nonnative trout from the
watershed upstream of Turkey Feather
Creek (Brooks 2002). In 2003, fire
retardant was dropped on Black
Canyon, affecting approximately 200
meters (m) (218 yards) of stream (J.
Monzingo, U.S. Forest Service, Gila
National Forest, in litt. 2003e). Although
some Gila trout were killed, the number
of mortalities is unknown (J. Monzingo,
U.S. Forest Service, Gila National
Forest, in litt. 2003e) because dead fish
were carried by the current out of the
area by the time fire crews arrived.
However, a week after the retardant
drop, live Gila trout were observed
about 400 m (438 yards) below the drop
site (J. Monzingo, U.S. Forest Service,
Gila National Forest, in litt. 2003e).
Severe wildfires capable of extirpating
or decimating fish populations are a
relatively recent phenomenon. They
result from the cumulative effects of
historical or overly intensive grazing
(can result in the removal of fine fuels
needed to carry fire) and fire
suppression (Madany and West 1983;
Savage and Swetnam 1990; Swetnam
1990; Touchan et al. 1995; Swetnam
and Baisan 1996; Belsky and
Blumenthal 1997; Gresswell 1999), as
well as the failure to use good forestry
management practices to reduce fuel
loads. Historic wildfires were primarily
cool-burning understory fires with
return intervals of 3 to 7 years in
ponderosa pine and 5 to 20 years in
mixed conifer (Swetnam and Dieterich
1985). Cooper (1960) concluded that
prior to the 1950s, crown fires were
extremely rare or nonexistent in the
region. In 2003, over 200,000 acres
burned in the Gila National Forest (S.
Gonzales, U.S. Fish and Wildlife
Service, in litt. 2004). The watersheds of
Little Creek, Black Canyon, White
Creek, and Mogollon Creek were
affected. Because Gila trout are found
primarily in isolated, small streams,
avoidance of ash flows is impossible,
and opportunities for natural
recolonization usually do not exist
(Brown et al. 2001). Persistence of Gila
trout in streams affected by fire and
subsequent ash flows is problematic. In
some instances, evacuation of Gila trout
from streams in watersheds that have
burned is necessary (Service 2004).
Effects of fire may be direct and
immediate or indirect and sustained
over time (Gresswell 1999). The cause of
direct fire-related fish mortalities has
not been clearly established (Gresswell
1999). Fatalities are most likely during
intense fires in small, headwater
streams with low flows (less insulation
and less water for dilution). In these
situations, water temperatures can

become elevated or changes in pH may
cause immediate death (Cushing and
Olson 1963). Spencer and Hauer (1991)
documented 40-fold increases in
ammonium concentrations during an
intense fire in Montana. Ammonia is
very toxic to fish (Wetzel 1975). The
inadvertent dropping of fire retardant in
streams is another source of direct
mortality during fires (J. Monzingo, U.S.
Forest Service, Gila National Forest, in
litt. 2003e).

Indirect effects of fire include ash and
debris flows, increases in water
temperature, increased nutrient inputs,
and sedimentation (Swanston 1991;
Bozek and Young 1994; Gresswell
1999). Ash and debris flows can cause
mortality months after fires occur when
barren soils are eroded during
monsoonal rain storms (Bozek and
Young 1994; Brown et al. 2001). Fish
suffocate when their gills are coated
with fine particulate matter, they can be
physically injured by rocks and debris,
or they can be displaced downstream
below impassable barriers into habitat
occupied by nonnative trout. Ash and
debris flows or severe flash flooding can
also decimate aquatic invertebrate
populations that the fish depend on for
food (Molles 1985; Rinne 1996; Lytle
2000). In larger streams, refugia are
typically available where fish can
withstand the short-term adverse
conditions; small headwater streams are
usually more confined, concentrating
the force of water and debris (Pearsons
et al. 1992; Brown et al. 2001).

Increases in water temperature occur
when the riparian canopy is eliminated
by fire and the stream is directly
exposed to sunlight. After fires in
Yellowstone National Park, Minshall et
al. (1997) reported that maximum water
temperatures were significantly higher
in headwater streams affected by fire
than temperatures in reference
(unburned) streams; these maximum
temperatures often exceeded tolerance
levels of salmonids. Warm water is
stressful for salmonids and can lead to
increases in disease and lowered
reproductive potential (Bjornn and
Reiser 1991). Salmonids need clean,
loose gravel for spawning sites (Bjornn
and Reiser 1991). Ash and fine
particulate matter created by fire can fill
the interstitial spaces between gravel
particles and eliminate spawning
habitat or, depending on the timing,
suffocate eggs that are in the gravel.
Increases in water temperature and
sedimentation can also impact aquatic
invertebrates, changing species
composition and reducing population
numbers (Minshall 1984; Wiederholm
1984; Roy et al. 2003), consequently
affecting the food supply of trout.

As discussed above, in the “Timber
harvest” and “Livestock grazing”
sections, we have determined that the
threats to Gila trout habitat from
livestock grazing and timber harvest
have been greatly reduced over time. It
is expected that the livestock
management practices (e.g., exclusion
from riparian zones, reduction in
numbers, suspension of grazing in some
allotments) that have been implemented
will remain in place (A. Telles, U.S.
Forest Service, Gila National Forest, in
litt. 2003c). Additionally, the Forest
Service will continue to consider the
effects of grazing on Gila trout under
section 7 of the Act. Presently, 9 of the
10 streams that contain Gila trout occur
in the Aldo Leopold Wilderness Area or
the Gila Wilderness within the Gila
National Forest, New Mexico. Timber
harvest, roads, and mechanized vehicles
are not allowed in wilderness areas,
providing further protection to the
habitat of Gila trout. Dispersed
recreation does occur in wilderness
areas but because of the inaccessibility
of most of the streams (not near roads,
hiking or backpacking is required),
dispersed recreation has very little
impact on the habitat. By practice, the
NMDGF and AGFD do not stock
nonnative trout within wilderness areas
or above any barrier that protects a
population of Gila trout. The NMDGF
has not stocked nonnative fish in
wilderness areas for more than 20 years
(Mike Sloan, NMDGF, pers. comm.
2004). AGFD seasonally stock the East
Verde River, within 3 miles of Dude
Creek, with rainbow trout. Dude Creek
has one manmade and at least one
natural barrier separating it from the
East Verde River (K. Young, AGFD, pers.
comm. 2006). Downlisting of the Gila
trout with the special 4(d) rule will
allow AGFD to stock Gila trout into the
East Verde River instead of rainbow
trout (K. Young, AGFD, pers. comm.
2006). Rainbow trout have not been
stocked into the Blue River (Raspberry
is a tributary) since 1990 (K. Young,
AGFD, pers. comm. 2006).

High-severity forest fires remain a
threat to isolated populations because
natural repopulation is not possible.
However, populations have been
reestablished after forest fires (Main
Diamond and South Diamond creeks),
there is an Emergency Evacuation Plan
(Service 2004) that outlines procedures
to be taken in case of a high-severity
forest fire, and most populations are
sufficiently disjunct (e.g., separated by
mountain ridges), thereby ensuring that
one fire would not affect all populations
simultaneously. Additionally, as
discussed in this rule, fires have
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occurred in recent times in many areas
occupied by Gila trout. Thus, the risk of
fire in these areas, especially one that
would affect all populations, is reduced
due to an overall reduction in fuel
loads. Populations may still be
extirpated because of forest fires, but
through management activities (rescue
of fish, reestablishment of populations,
hatchery management) populations can
be, and have been, reestablished
successfully once the habitat recovers.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

All stream reaches that contain Gila
trout have been closed to sport fishing
since the fish was listed in 1967. Main
Diamond Creek was closed to angling in
the 1930s for the protection of an
undescribed fish species, later identified
as Gila trout (Dave Propst, NMDGF,
pers. comm. 2006). While some illegal
fishing may take place, we believe that
the amount of take is small. These are
remote high-elevation streams located
away from roads and difficult to access.
NMDGEF usually visits the recovery
streams annually and has found limited
evidence of illegal fishing activity (e.g.,
fishing tackle has been found on a few
occasions). Also, because NMDGF
makes periodic visits to these streams,
we believe their possible presence at
unpredictable times serves as a
deterrent to illegal angling activities.

The special rule (see ‘“Description of
Special Rule” section below) being
finalized with this reclassification will
enable NMDGF and the AGFD to
promulgate special regulations allowing
recreational fishing of Gila trout in
specified waters, not including the four
relict populations identified in Table 1
above. Any changes to the recreational
fishing regulations will be made by the
States in collaboration with the Service.
Management as a recreational species
will be conducted similar to Apache
trout, with angling allowed only in
selected waters. Recreational
management for Gila trout will be
consistent with the goals of the
Recovery Plan for the species (Service
2003). It is anticipated that
implementation of the special rule will
benefit the Gila trout by providing a
means whereby Gila trout excess to
recovery needs may be placed in non-
recovery streams, thereby avoiding a
choice between potential overcrowding
in the designated recovery streams or
euthanizing of excess fish. Additionally,
the special rule contributes to the
conservation of the Gila trout through:
(1) Eligibility for Federal sport fishing
funds; (2) increase in the number of
wild populations; (3) enhanced ability

to monitor populations (e.g., creel
surveys) for use in future management
strategies; and (4) creation of goodwill
and support in the local community.
Each of these topics is discussed in
detail in the “Description of Special
Rule” section below.

A few Gila trout are removed from the
wild for propagation, and some are
taken for scientific or educational
purposes, but the take is small and
controlled through Federal and State
permitting. Federal and State permitting
will continue. Because of the
remoteness of current and proposed
recovery streams, the special regulations
that will be imposed on angling, and the
small amount of Gila trout collected for
scientific and educational purposes, we
determine that overutilization for
commercial, recreational, scientific, or
educational purposes is not a threat to
Gila trout.

C. Disease or Predation

The carrier of bacterial kidney disease
(BKD) is known to occur in trout in the
upper West Fork drainage. The carrier,
a bacterium (Renibacterium
salmoninarum), occurs in very low
amounts in brown trout populations in
the upper West Fork Gila River drainage
and in the Whiskey Creek population of
Gila trout. The bacterium was also
detected in rainbow x Gila trout hybrid
populations in Iron, McKenna, and
White creeks. Although the carrier
bacterium is present, there were no
signs of BKD in any Gila trout
populations (Service 2003). Trout
populations in the Mogollon Creek
drainage, McKnight Creek, and Spruce
Creek tested negative for BKD.

Whirling disease (WD) was first
detected in Pennsylvania in 1956, and
was transmitted here from fish brought
from Europe (Thompson et al. 1995).
Myxobolus cerebralis is a parasite that
penetrates through the skin or digestive
tract of young fish and migrates to the
spinal cartilage, where it multiplies very
rapidly, putting pressure on the organ of
equilibrium. This causes the fish to
swim erratically (whirl) and have
difficulty feeding and avoiding
predators. In severe infections, the
disease can cause high rates of mortality
in young-of-the-year fish. Water
temperature, fish species and age, and
dose of exposure are critical factors
influencing whether infection will occur
and its severity (Hedrick et al. 1999).
Fish that survive until the cartilage
hardens to bone can live a normal life
span, but have skeletal deformities.
Once a fish reaches 3 to 4 inches in
length, cartilage forms into bone, and
the fish is no longer susceptible to
effects from whirling disease. Fish can

reproduce without passing the parasite
to their offspring; however, when an
infected fish dies, many thousands to
millions of the parasite spores are
released into the water. The spores can
withstand freezing, desiccation, and
passage through the gut of mallard
ducks, and they can survive in a stream
for many years (El-Matbouli and
Hoffmann 1991). Eventually, the spore
is ingested by its alternate host, the
common aquatic worm, Tubifex tubifex.
After about 3.5 months in the gut of the
worms, the spores transform into a
Triactinomyon (TAM). The TAMs leave
the worm and attach to the fish, or they
are ingested when the fish eats the
worm. The spores are easily transported
by animals, birds, and humans.

Salmonids native to the United States
did not evolve with WD. Consequently,
most native species have little or no
natural resistance. Colorado River
cutthroat trout and rainbow trout are
very susceptible to the disease, with 85
percent mortality within 4 months of
exposure to ambient levels of infectivity
in the Colorado River (Thompson et al.
1999). Brown trout, native to Europe,
evolved with M. cerebralis, and they
become infected but rarely suffer
clinical disease. At the study site on the
Colorado River, brown trout thrive, but
there has been little survival beyond 1
year of age of rainbow trout since 1992
(Thompson et al. 1999). Gila trout are
also vulnerable to WD (D. Shroufe,
Arizona Game and Fish Department, in
litt. 2003a)

There have been no documented cases
of WD in the Gila River drainage in New
Mexico or Arizona. Wild and hatchery
populations of Gila trout tested have
been negative for WD (Service 2003).
Although WD is a potential threat to
Gila trout, high infection rates would
probably only occur where water
temperatures are relatively warm and
where T. tubifex is abundant. T. tubifex
is the secondary host for the parasite;
when T. tubifex numbers are low, the
number of TAMs produced will be low,
and consequently, the infection rate of
Gila trout will be low. T. tubifiex is a
ubiquitous aquatic oligochaete (worm);
however, it is most abundant in
degraded aquatic habitats, particularly
in areas with high sedimentation, warm
water temperatures, and low dissolved
oxygen. In clear coldwater streams
(typical Gila trout habitat), it is present
but seldom abundant. Infection rate is
low at temperatures less than 10 °C (50
°F) (Thompson et al. 1999).

We determine that BKD is not a likely
threat to the 4 original pure populations
nor to the 11 replicated populations
because of its limited distribution, low
occurrence within trout populations,
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and lack of any clinical evidence of the
disease in Gila trout. Likewise, we
determine that WD is not a likely threat
to Gila trout because most Gila trout are
located in high-elevation headwater
streams that typically have cold water
and low levels of sedimentation, which
limit T. tubifex populations and
infection rates from TAMs. T. tubifex
has never been detected in benthic
samples collected. Although Gila trout
may be susceptible to infection, there
has not been a documented occurrence
of WD in a wild Gila trout population.
Mora National Fish Hatchery and
Technology Center, where Gila trout
have been held, has tested negative for
WD. In addition, NMDGF and AGFD are
educating the public about how to
prevent the spread of WD (e.g., through
educational brochures and information
provided with fishing regulations). In
summary, no hatchery that stocks Gila
trout has a history of whirling disease.
In such hatcheries, we control the
stocking, source fish, and fish health
testing. Further, there will be no
stocking of trout in private waters in
proximity to Gila trout. Therefore, it is
unlikely that Gila trout populations
would be exposed to whirling disease.

Predation of Gila trout by brown trout
has been a serious problem, and
continues to be a problem for fish below
stream barriers. Brown trout, a
nonnative salmonid, prey on Gila trout
and are able to severely depress Gila
trout populations. Predation threats
have been addressed by chemically
removing all nonnative fish and
reintroducing only native species. The
specific locations and timing of the
potential use of chemicals in any future
stream restoration projects would be
made by the States, in coordination with
the Gila Trout Recovery Team, and with
the approval of their State Game
Commissions. Additionally, the Gila
Trout Recovery Plan provides a list of
potential stream reaches that may be
used for recovery purposes. Physical
stream barriers, either natural waterfalls
or constructed waterfalls (e.g., either
composite concrete/rock or basket-type
gabion) built by cooperating agencies,
prevent brown trout from moving
upstream and preying on Gila trout.
Barrier failure is generally not
considered a threat to existing Gila trout
populations in New Mexico because
most existing barriers are natural
waterfalls. However, human-made
barriers exist on lower Little Creek,
McKnight Creek, and Black Canyon.
Failure of human-made barriers would
most likely result from catastrophic
flooding and include scouring around
barriers, undercutting, or complete

removal. Brown trout and other
nonnative species downstream from
these barriers remain a threat.

The threat of predation by brown
trout has been reduced by eliminating
brown trout from streams with Gila
trout populations, and by creating
barriers that prevent the upstream
dispersal of brown trout into areas
occupied by Gila trout. Field monitoring
by the Service, Forest Service, AGFD,
and the NMDGF of Gila trout provides
a means to detect the introduction of
brown trout into a Gila trout population,
and, once detected, the nonnatives are
removed (Service 2004). Each
population is monitored at least once
every 3 years. Monitoring may occur
more often depending upon the
situation, including additional surveys
due to the occurrence of wildfire.
Annual monitoring using electrofishing
is not undertaken due to potential
sampling impacts from electrofishing.
The Emergency Evacuation Plan
provides further information on the
procedures for detecting and addressing
the threat of nonnatives (Service 2004).

D. The Inadequacy of Existing
Regulatory Mechanisms

Before the Gila trout was federally
listed as endangered (1967), the species
was protected by New Mexico. NMDGF
had closed angling to all streams known
to contain pure populations of Gila
trout. Upon being listed under the Act,
the Gila trout immediately benefited
from a Federal regulatory framework
that provided protection and
enhancement of the populations in three
ways. First, take was prohibited. Take is
defined under the Act to include killing,
harassing, harming, pursuing, hunting,
shooting, wounding, trapping,
capturing, or collecting individuals, or
attempting to do any of these things.
Habitat destruction or degradation is
also prohibited if such activities harm
individuals of the species. Second,
section 7 of the Act requires that Federal
agencies consult with the Service to
ensure that actions they carry out, fund,
or authorize will not likely jeopardize
the continued existence of the species or
adversely modify its habitat. Third, once
a species is listed, the Service is
required to complete a recovery plan
and make timely revisions, if needed.
Thus, listing the species provided
recognition, protection, and
prohibitions against certain practices
(such as take), facilitated habitat
protection, and stimulated recovery
actions.

Subsequent to the Federal listing
action, the States of New Mexico and
Arizona officially recognized the
declining status of the species. In 1988,

Arizona designated the Gila trout as an
endangered species, which includes
species that are known or suspected to
have been extirpated from Arizona but
that still exist elsewhere. New Mexico
designated the Gila trout as an
endangered species (Group 1) on
January 24, 1975 (NM State Game
Commission Regulation No. 663) under
authority of the Wildlife Conservation
Act. Group 1 species are those whose
prospects of survival or recruitment in
New Mexico are in jeopardy. The
designation provides the protection of
the New Mexico Wildlife Conservation
Act (Sections 17—2-37 through 17-2-18,
NMSA 1978) and prohibits taking of
such species except under a scientific
collecting permit. In 1989, New Mexico
downlisted Gila trout to threatened in
response to a petition to downlist Gila
trout in the ESA. Although the Service
did not proceed to downlist the species
at that time, the State went forward with
the downlisting. New Mexico also has a
limited ability to protect the species’
habitat through the Habitat Protection
Act (Sections 17—3-1 through 17-3-11)
through water pollution legislation, and
tangentially through a provision that
mabkes it illegal to dewater areas used by
game fish (Section 17-1-14). Take of
Gila trout in Arizona is prohibited
through State statute (Arizona Revised
Statute Title 17) and Commission Order
(Commission Order 40). With the
promulgation of the special rule, we
expect that the States of Arizona and
New Mexico will likely adopt
regulations to allow for recreational
fishing as described in the “Description
of Special Rule” section below.

We determine that because of the
protection that would be provided from
Federal listing as a threatened species,
along with the special rule, State
regulatory protection, and habitat
protection provided by the National
Forests, there are adequate regulatory
mechanisms to protect and enhance Gila
trout populations and their habitat.
Many of these protective regulations,
conservation measures, and recovery
actions have substantially improved the
status of the Gila trout.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

When the Gila trout was listed as
endangered, the most important reason
for the species’ decline was
hybridization and competition with
and/or predation by nonnative
salmonids (52 FR 37424). Uncontrolled
angling depleted some populations of
Gila trout, which in turn encouraged
stocking of hatchery-raised, nonnative
species (Miller 1950; Propst 1994). Due
to declining native fish populations, the
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NMDGF propagated and stocked Gila
trout, rainbow trout, cutthroat trout, and
brown trout during the early 1900s to
improve angler success. Gila trout were
propagated from 1923 to 1935 at the
Jenks Cabin Hatchery in the Gila
Wilderness, and through 1947 at the
Glenwood Hatchery, but these programs
were abandoned because of the
hatcheries’ poor accessibility and low
productivity (Service 1984). After early
stocking programs were discontinued,
the nonnative trout species persisted
and seriously threatened the genetic
purity and survival of the few remaining
populations of Gila trout. Recent efforts
to recover the species have included
eliminating nonnative salmonids from
the species’ historic habitat through
piscicide (fish-killing), mechanical
removal, and construction of waterfall
barriers to prevent nonnative
reinvasion. Currently, 12 viable
populations of Gila trout exist in the
absence of nonnative salmonids.

We have determined that the threats
posed by nonnative fish are reduced
because nonnative trout are not present
in the streams with original pure or
replicated populations of Gila trout.
Barriers are present to prevent
nonnative trout from dispersing into
areas occupied by pure Gila trout
populations. Drought, wildfire, and
floods remain as threats. However,
conditions are monitored, and fish can
be rescued from streams threatened by
drying, fires, floods, or barrier failure, if
necessary (Service 2004). As explained
in the Emergency Evacuation Plan, these
remote areas may be accessed through
helicopter or use of horses and mules,
depending upon the urgency of the
situation. Flooding that occurs in an
undisturbed watershed is not
considered a threat to Gila trout.
However, flooding that occurs after a
severe fire is a threat. In a multi-agency
effort, Forest Service personnel monitor
fires and the potential for flooding in
coordination with NMDGF and Service
personnel, and then a decision is made
whether to rescue fish from streams that
are in danger of flash floods (Service
2004). Rescued fish may be used in
broodstock development, introduced
into other suitable streams, or placed
back into their stream of origin once the
habitat conditions are suitable.
However, it may take many years for the
habitat to recover to the point that it is
again suitable for trout.

Summary

We believe that reclassifying the Gila
trout from endangered to threatened
status with a special rule is consistent
with the Act, and that the special rule
will further the conservation and

recovery of this species. See the
“Description of Special Rule” section
below for an explanation of the
conservation benefits of the special rule.
Threatened status is appropriate
because the number of populations has
increased from 4 to 12 since recovery
efforts began, and all of the threats
affecting the species have been reduced
and some have been eliminated.
Additionally, as noted above, the wild
populations of Gila trout were estimated
to be fewer than 10,000 fish greater than
age 1in 1992. In 2001, almost 10 years
later, the population in New Mexico had
increased significantly and was
estimated to be 37,000 fish (Brown et al.
2001). The four remnant, genetically
pure, populations are protected and
replicated in 109 km (67 mi) of stream,
and each replicate is geographically
separate from its remnant population,
thereby exceeding the mileage
recommended in the Recovery Plan. The
Service recently completed the
replication of the Whiskey Creek lineage
into Langstroth Canyon on June 21,
2006. An Emergency Evacuation Plan
was developed and has been
implemented in 2002 and 2003 (Service
2004), and will continue to be
implemented as necessary. A copy of
the Emergency Evacuation Plan is
available by contacting the New Mexico
Ecological Services Field Office (see
ADDRESSES section). We have
determined that the Gila trout is no
longer in danger of extinction
throughout all or a significant portion of
its range and therefore no longer meets
the Act’s definition of endangered.

Threatened status is appropriate for
the Gila trout because although the
major threats have been reduced by
recovery efforts and its status has
improved, threats to the species still
exist. Nonnative salmonids, which were
the major threat to the species, do not
occur in the 13 Gila trout recovery
streams. We will continue to work with
the States to manage nonnative
salmonids. Current State and Federal
regulations prohibit the take of Gila
trout and few Gila trout are taken for
scientific or educational purposes, in
accordance with State and Federal
permits under section 10(a)(1)(A) of the
Act. State and Federal regulations
governing take will continue after
downlisting because the special rule
prohibits take, except for take related to
recreational fishing activities in
accordance with State law. Threats due
to natural disasters remain, but are
mitigated by the Emergency Evacuation
Plan that addresses wildfire- and
drought-related impacts and discovery
of nonnative salmonid invasions

(Service 2004) (see ‘“Recovery Plans and
Accomplishments” section for a
discussion of past successes). Therefore,
we believe that given continued careful
management, reclassification to a
threatened status is appropriate.

Description of Special Rule

While the Gila trout was listed as
endangered, the prohibitions described
in section 9(a)(1) of the Act applied.
Upon reclassification to threatened
status, we have the opportunity to use
the special regulations provisions of
section 4(d) of the Act. When we
establish a special regulation
(alternatively known as a special rule),
the general prohibitions in 50 CFR 17.31
for threatened species do not apply to
the subject species, and the special rule
contains all the prohibitions and
exceptions that do apply. Typically,
such special rules incorporate some of
the prohibitions contained in 50 CFR
17.31, with exceptions for certain
activities.

In 1978, we finalized regulations
applying most of the take prohibition
provisions to threatened wildlife (50
CFR 17.31). These procedures were
established on April 28, 1978 (43 FR
18181), and amended on May 31, 1979
(44 FR 31580) and on March 4, 2005 (70
FR 10493). Reclassifying the species
will have no effect on the regulations
regarding protection and recovery of
Gila trout, except for take related to
recreational fishing as provided in the
special rule. Beginning on the effective
date of this reclassification rule, the
special rule will enable the States of
Arizona and New Mexico to promulgate
regulations to allow recreational fishing
for Gila trout; however, actual angling
for Gila trout will not be allowed until
those State regulations are in effect.

The special rule will apply to Gila
trout found in New Mexico and Arizona
and will allow recreational fishing of
Gila trout in specified waters, not
including the four remnant populations
identified in Table 1 above. As noted
elsewhere, changes to the recreational
fishing regulations will be made by the
States in collaboration with the Service.
Management as a recreational species
will be conducted similar to Apache
trout and consistent with the goals of
the Recovery Plan for the species
(Service 2003). For the reasons
explained herein, it is no longer
necessary or advisable for the
conservation of the Gila trout to prohibit
take caused by regulated fishing. In
general, establishment of recreational
opportunities can be developed in
recovery waters that have stable or
increasing numbers of individuals (as
measured by population surveys) and
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where habitat conditions are of
sufficient quality to support viable
populations of Gila trout (populations
having annual recruitment, size
structure indicating multiple ages, and
individuals attaining sufficient sizes to
indicate 3 to 7 years of survival). In
addition, recreational opportunities may
be developed in non-recovery waters.
According to NMDGEF the process by
which a stream is designated a fishery
involves: (1) Carefully evaluating each
stream; (2) determining whether the
stream can sustain angling and how
much (this evaluates a suite of different
angling pressures); (3) making a
recommendation to designate the stream
a fishery; and (4) monitoring to insure
there are no detrimental effects to the
population from angling. If monitoring
indicates a negative effect on the
conservation of Gila trout, the fishing
regulations can be amended or the
fishery can be closed. The process by
which AGFD designates a fishery is very
similar and can be found on the AGFD
Web site at http://www.azgfd.gov/
inside_azgfd/rulemaking process.shtml.
The principal effect of the special rule

is to allow take in accordance with
fishing regulations enacted by New
Mexico and Arizona. We will
collaborate with the States to develop
fishing regulations that are adequate to
protect and conserve Gila trout. We
anticipate New Mexico and Arizona will
institute special regulations to allow
recreational fishing of Gila trout in
certain waters.

This rule is not an irreversible action
on our part. Reclassifying the Gila trout
back to endangered status is possible
and may be done through an emergency
rule if a significant risk to the well-being
of the Gila trout is determined to exist,
or through a proposed rule should
changes occur that alter the species’
status or significantly increase the
threats to its survival. Because changes
in status or increases in threats (e.g.,
wildland fire effects, nonnative
salmonid invasion, barrier failure,
drought) might occur in a number of
ways, criteria that would trigger another
reclassification proposal cannot be
specified at this time.

The special 4(d) rule for recreational
fishing is based on the best available
science. We anticipate that over time, as
a result of additional studies and as the
analyses of monitoring data become
available, some changes to these
regulations may be required (e.g.,
closure of areas previously permitted for
fishing, or opening of new areas).
Changes to the recreational fishing
regulations will be made by the States
in collaboration with the Service.
Management of Gila trout as a

recreational species will be consistent
with the goals of the Recovery Plan for
the species (Service 2003). These
changes could result in an increase or
decrease in restrictions on recreational
fishing as determined by State and
Service personnel in collaboration.

Conservation of the Gila Trout

As noted above, a special rule for a
threatened species shall be issued by the
Secretary when it is deemed necessary
and advisable to provide for the
‘“conservation” of the species. The term
conservation, as defined in section 3(3)
of the Act, means to use and the use of
all methods and procedures necessary to
bring any endangered species or
threatened species to the point at which
the measures provided pursuant to the
Act are no longer necessary. Such
methods and procedures include, but
are not limited to, all activities
associated with scientific resources
management such as research, census,
law enforcement, habitat acquisition
and maintenance, propagation, live
trapping, and transplantation, and, in
the extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

The authority to take endangered or
threatened species to relieve population
pressures is applicable to our recovery
efforts for Gila trout. We currently have
active captive propagation of Gila trout
at the Mora National Fish Hatchery and
Technology Center, guided by a genetic
broodstock management plan. Within
the near future, recovery augmentation
and broodstock management needs for
these two lineages will likely require the
production of up to 20,000 fish.
Ensuring the genetic diversity of these
20,000 fish through implementation of
the broodstock management plan will
result in the simultaneous production of
about 100,000 excess Gila trout. These
excess Gila trout are produced as a
result of the specific controlled
propagation techniques required to
ensure the genetic quality of the Gila
trout needed for recovery. Currently,
hatchery-reared and rescued Gila trout
are stocked only in streams designated
for recovery that are closed to angling.
If the excess Gila trout were to be
stocked into the designated recovery
streams, this might cause overcrowding
and attendant problems. The streams
designated for recovery are small, high-
elevation streams, which do not support
great numbers of fish (i.e., they have a
low carrying capacity). While the
numbers of Gila trout stocked into
recovery streams would vary each year,
depending on circumstances such as
wildfire, we expect that the number of

Gila trout produced would greatly
exceed the carrying capacity of the
recovery streams. We believe that
placing excess Gila trout in streams
(e.g., lower West Fork Gila River
downstream of the falls near White
Creek confluence, and throughout the
Middle Fork Gila River) and lakes (e.g.,
Bill Evans Lake, Lake Roberts, Snow
Lake) that are currently not identified
for use as part of the long-term Gila
trout recovery strategy would avoid any
potential overcrowding in the
designated recovery streams. Without a
4(d) rule in place that allows for
recreational fishing, Gila trout could not
be stocked in nonrecovery streams that
are open to angling due to the take
prohibitions of the Act that apply to
endangered and threatened species. In
summary, this final 4(d) rule for Gila
trout will avoid overcrowding in the
designated recovery streams by allowing
excess Gila trout to be placed in streams
open to angling. If excess Gila trout are
not used for stocking in nonrecovery
streams, we would be required to
euthanize all genetically pure, excess
Gila trout because of limited space and
resources to maintain them at captive
propagation facilities.

Below we provide additional reasons
why the 4(d) rule provides for the
conservation of the Gila trout beyond
that of relieving potential population
pressures due to overcrowding.
Specifically, this special 4(d) rule
contributes to the conservation of the
Gila trout through: (1) Providing
eligibility for Federal sport fishing
funds, (2) increasing the number of wild
populations, (3) enhancing the ability to
monitor populations, and (4) creating
goodwill and support in the local
community. Each of these topics is
discussed in detail below.

Expansion of the Population

There are several benefits to stocking
fish in streams and lakes. First, having
Gila trout in additional stream miles
and lakes will increase the overall
security of the species. If Gila trout are
introduced into larger, higher order
streams that are less subject to
catastrophic events and where refugia
are more abundant, these fish are likely
to persist even if a large-scale
disturbance, such as fire, were to occur.
Despite these benefits, it is probable that
some Gila x rainbow trout hybrids
would be produced and that Gila trout
might also be lost to predation by brown
trout; however, the benefits far outweigh
any potential negative aspects of this
action. Second, areas directly below
existing barriers could also be targeted
for stocking. These reaches of stream
would then act as “buffers” between
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pure Gila trout populations and stream
reaches contaminated with nonnative
trout.

Finally, if Gila trout were stocked in
additional waters, the angling public
would be exposed to, and become more
familiar with, Gila trout’s natural beauty
and value as a sport fish, thereby
increasing public support for the
program. As noted above, there are
several lakes (e.g., Bill Evans Lake, Lake
Roberts, Snow Lake) and stream
segments (e.g., lower West Fork Gila
River downstream of the falls near
White Creek confluence, and throughout
the Middle Fork Gila River) that are not
currently identified in long-term
recovery strategies and that could
provide quality angling opportunities
for Gila trout. Within Arizona, Verde
River, Oak Creek, Wet Beaver Creek, and
West Clear Creek have potential for
developing angling opportunities for
Gila trout. Reservoirs include Watson,
Willow, Mingus, and Deadhorse.

Eligibility for Funds

Once a stream or lake occupied by
Gila trout is opened to angling, the trout
can be designated as a “sport fish” and
the potential funding available to Gila
trout restoration projects may increase.
For example, as a sport fish, the Gila
trout would be eligible for funding
through the Sport Fish Restoration
Program (SFRP) for management
activities, including hatchery
production associated with the Gila
trout. In fiscal year 2004, NMDGF
received $3,258,275, and AGFD
received $3,556,597, through the SFRP.
The specific amount that would be
spent on the Gila trout using these funds
would depend on the priorities of the
NMDGF and the AGFD; however, with
Gila trout recognized as a sport fish, the
States would have this additional
funding source available for restoration
projects (P. Mullane, U.S. Fish and
Wildlife Service, in litt. 2005). In
contrast, the amount of Service money
spent on Gila trout in 2004 is estimated
at $137,500.

In Arizona, approximately $2.1
million dollars (including matching
dollars) are available to sport fishing
projects (L. Riley, ADGF, pers. comm.
2004). In addition, about $1.7 million
dollars are available for the culture
(hatchery production) of sport fish (L.
Riley, ADGF, pers. comm. 2004). With
increased hatchery production and
establishment of new populations in
additional waters, recovery goals could
be reached sooner and more angling
opportunities could be provided to the
public. An increase in the amount of
money available for nonnative trout
removal, barrier construction, habitat

restoration, and hatchery production
would aid in recovery and delisting of
the Gila trout.

Monitoring and Education

Monitoring is critical to the successful
conservation of the Gila trout. We will
work closely with the States of New
Mexico and Arizona to develop
evaluation and assessment programs to
gather population data (e.g., size of fish
caught, number caught and released),
data on the survival of released fish, and
angler-related data (e.g., time spent
fishing, streams fished, catch rate,
hooking and handling mortality) on
streams and lakes. Our ability to
evaluate these data is essential to the
development of management strategies
to ensure the long-term conservation of
Gila trout. Using a population viability
model that examined mortality from
various sources, Brown et al. (2001)
found that up to a 15 percent angling
mortality of adult Gila trout per year
had no effect on population viability.
Although models never perfectly
incorporate the complexity of natural
systems and are only an approximation
based on many assumptions
(Schamberger and O’Neil 1986), they are
useful tools that can be used by
managers to improve recovery strategies.
With information gathered from streams
and lakes open to angling, the impact of
angling on population dynamics could
be tested directly, leading to better
management of the populations,
especially as the species moves closer to
recovery.

Education is also critical to the
successful conservation of the Gila trout
because once the Gila trout is recovered
and delisted, it will need to be properly
managed to maintain adequate
populations. We will work with the
States to develop public education
programs and materials on proper
handling and release of Gila trout to
reduce hooking and handling mortality
in catch-and-release areas, and on
species identification for educational
purposes. Educating the public on the
uniqueness of the Gila trout, its limited
distributional range, and its value as one
of New Mexico and Arizona’s few native
trout is expected to build support for the
conservation of the species.

Public Support

As mentioned above, community
support is essential to the recovery of
Gila trout. Some members of the public
have opposed Gila trout recovery efforts
because of the loss of angling
opportunities for nonnative trout
through the renovation of streams
(Brooks et al. 2000; Blue Earth
Ecological Consultants 2001). As stated

earlier, we believe that adequate
regulatory mechanisms are in place;
however, illegal angling has occurred in
streams officially closed to angling
(NMDGF 1997a, b), and unauthorized
stocking of nonnative salmonids into
streams either currently occupied by
Gila trout or proposed for
reintroductions have been documented
in recent years (NMDGF 1998; Brooks et
al. 2000). It is likely that because Gila
trout evolved in this ecosystem and are
adapted to it, they will produce more
stable populations and a more
dependable fishery than nonnative trout
(Turner 1986). There is also a
demonstrated high public interest in the
future angling opportunities for Gila
trout (NMDGF 1997a, b). Therefore, we
believe that the availability of
recreational fishing for Gila trout will
increase public support for the
conservation and recovery of the species
(NMDGF 1997a).

In the 1996 Policy for Conserving
Species Listed or Proposed for Listing
Under the Endangered Species Act
While Providing and Enhancing
Recreational Fisheries Opportunities
(June 3, 1996; 61 FR 27978), we note
that fishery resources and aquatic
ecosystems are integral components of
our heritage and play an important role
in the Nation’s social, cultural, and
economic well being. Accordingly, and
to implement Executive Order 12962,
we are aggressively working to promote
compatibility and reduce conflict
between administration of the Act and
recreational fisheries. Carefully
regulated recreational fishing is not
likely to impact Gila trout populations,
and can promote awareness and
conservation of the species by
maintaining public support for
conservation.

In conclusion, Gila trout will continue
to be protected under the Act, but
reclassification from endangered to
threatened with a special 4(d) rule will
allow recreational fishing opportunities
to be developed in recovery streams,
provide an outlet for fish excess to
recovery needs, and increase public
awareness and appreciation of Gila
trout. Additionally, the 4(d) rule will
provide New Mexico and Arizona
greater flexibility in the management of
Gila trout, increase the potential
funding for population expansion and
habitat restoration, allow for the
expansion and greater security of
populations, enhance our ability to
monitor and manage populations, and
increase the public’s knowledge and
appreciation of this native trout. On the
basis of our experience with Gila trout
recovery, we expect an increase in
public acceptance and greater
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opportunity for us to work with local
agencies and the public to find
innovative solutions to potential
conflicts between endangered species’
conservation and humans. We believe
this special rule is consistent with the
conservation of the species and that it
will speed recovery of the Gila trout.
Therefore, this special rule is necessary
and advisable to provide for the
conservation of the Gila trout.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies, and
groups and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery plans be
developed and implemented for the
conservation of the species, unless a
finding is made that such a plan will not
promote the conservation of the species.
Most of these measures have already
been successfully applied to Gila trout.

Under this rule, the Act will continue
to apply to the Gila trout. However, this
rule would change the classification of
the Gila trout from endangered to
threatened, and allow New Mexico and
Arizona to promulgate special
regulations allowing recreational fishing
of Gila trout in designated streams. The
protection required of Federal agencies
and the prohibitions against taking and
harm are discussed above in the
Summary of Factors Affecting the
Species section, Factor D, the
inadequacy of existing regulatory
mechanisms.

Section 7(a) of the Act requires
Federal agencies to evaluate actions
they fund, authorize, or carry out with
respect to any species that is listed as
endangered or threatened and with
respect to its critical habitat, if any is
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of any species listed as
endangered or threatened, or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into consultation with us. If a Federal
action is likely to jeopardize a species
proposed to be listed as threatened or

endangered or destroy or adversely
modify proposed critical habitat, the
responsible Federal agency must confer
with us.

It is our policy, published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of the listing on proposed and
ongoing activities within the species’
range. We believe that, based on the best
available information, the following
actions are not likely to result in a
violation of section 9, provided these
actions are carried out in accordance
with existing regulations and permit
requirements:

(1) In accordance with section 9(b)(1)
of the Act, the possession, delivery, or
movement, including interstate
transport and import into or export from
the United States, involving no
commercial activity, of specimens of
this taxon that were collected prior to
the listing of this species (December 28,
1973);

(2) Activities authorized, funded, or
carried out by Federal agencies (e.g.,
grazing management, recreational trail
or forest road development or use, road
construction, prescribed burns, timber
harvest, or piscicide application (fish-
killing agent)), when such activities are
conducted in accordance with a
biological opinion from us on a
proposed Federal action;

(3) Activities that may result in take
of Gila trout when the action is
conducted in accordance with a valid
permit issued by us pursuant to section
10 of the Act;

(4) Recreational activities such as
sightseeing, hiking, camping, and
hunting in the vicinity of Gila trout
populations that do not destroy or
significantly degrade Gila trout habitat
as further defined in the Forest Service
and State management strategies for the
occupied areas; and

(5) Angling activities in accordance
with authorized fishing regulations for
Gila trout in New Mexico and Arizona.

We believe that the following actions
involving Gila trout could result in a
violation of section 9; however, possible
violations are not limited to these
actions alone:

(1) Take of Gila trout without a valid
permit or other incidental take
authorization issued by us pursuant to
section 10 of the Act. Take includes
harassing, harming, pursuing, hunting,
shooting, wounding, killing, trapping,
capturing, or collecting, or attempting
any of these actions, except in

accordance with applicable State fish
and wildlife conservation laws and
regulations;

(2) Possessing, selling, delivering,
carrying, transporting, or shipping
illegally taken Gila trout;

(3) Use of piscicides, pesticides, or
herbicides that are not in accordance
with a biological opinion issued by us
pursuant to section 7 of the Act, or a
valid permit or other incidental take
authorization issued by us pursuant to
section 10 of the Act;

(4) Intentional introduction of
nonnative fish species (e.g., rainbow
and brown trout) that compete or
hybridize with or prey upon Gila trout;

(5) Destruction or alteration of Gila
trout habitat that results in the
destruction or significant degradation of
cover, channel stability, substrate
composition, increased turbidity, or
temperature that results in death of or
injury to any life history stage of Gila
trout through impairment of the species’
essential breeding, foraging, sheltering,
or other essential life functions; and

(6) Destruction or alteration of
riparian and adjoining uplands of
waters supporting Gila trout by timber
harvest, fire, poor livestock grazing
practices, road development or
maintenance, or other activities that
result in the destruction or significant
degradation of cover, channel stability,
or substrate composition, or in
increased turbidity or temperature, that
results in death of or injury to any life
history stage of Gila trout through
impairment of the species’ essential
breeding, foraging, sheltering, or other
essential life functions.

Questions regarding whether specific
activities will constitute a violation of
section 9 of the Act should be directed
to the Field Supervisor of the New
Mexico Ecological Services Field Office
(see ADDRESSES section).

Requests for copies of the regulations
concerning listed wildlife or inquiries
regarding prohibitions and permits may
be addressed to the U.S. Fish and
Wildlife Service, Ecological Services,
Endangered Species Permits, P.O. Box
1306, Albuquerque, New Mexico 87103
(telephone 505/248-6649; facsimile
505/248-6922).

Summary of Changes From the
Proposed Rule

The final rule includes two changes
from the proposed rule to clarify some
issues that were discussed in the
preamble to the proposed rule but not
included in the actual rule language.
These clarify that the four relict
populations will not be opened to
fishing and any changes to State
recreational fishing regulations will be
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made by the States in collaboration with
the Service.

Required Determinations

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

The Office of Management and Budget
has approved our information collection
associated with the issuance of permits
for the take of Gila trout, and assigned
OMB Control Number 1018-0094,
which expires September 30, 2007. This
rule does not contain any new
collections of information that require
approval by the Office of Management
and Budget (OMB) under 44 U.S.C. 3501
et seq. This rule will not impose new
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We have analyzed this rule making in
accordance with the criteria of the
National Environmental Policy Act and
318 DM 2.2(g) and 6.3(D). We have
determined that Environmental
Assessments and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4 of the

Section 7 Consultation

The Service is not required to consult
on this rule under section 7(a)(2) of the
Act. The development of protective
regulations for a threatened species are
an inherent part of the section 4 listing
process. The Service must make this
determination considering only the
“best scientific and commercial data
available.” A necessary part of this
listing decision is also determining what
protective regulations are ‘“necessary
and advisable to provide for the
conservation of [the] species.”
Determining what prohibitions and
authorizations are necessary to conserve
the species, like the listing
determination of whether the species
meets the definition of threatened or
endangered, is not a decision that
Congress intended to undergo section 7
consultation.

Government-to-Government
Relationship With Indian Pueblos and
Tribes

In accordance with the Secretarial
Order 3206, American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act (June 5, 1997); the
President’s memorandum of April 29,
1994, Government-to-Government
Relations with Native American Tribal
Governments (59 FR 22951); Executive
Order 13175; and the Department of the
Interior’s requirement at 512 DM 2, we
understand that we must conduct

References Cited

A complete list of all references cited
in this rule is available upon request
from the New Mexico Ecological
Services Field Office (see ADDRESSES
section).

Authors

The primary authors of this notice are
the New Mexico Ecological Services
Field Office staff (see ADDRESSES
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.11(h) by revising the
entry for “Trout, Gila” under “FISHES”
in the List of Endangered and
Threatened Wildlife to read as follows:

Act. A notice outlining our reasons for relations with recognized Federal Indian \?v:IZi.I:fL Endangered and threatened
this determination was published in the ~Pueblos and Tribes on a Government-to- | © . . .
Federal Register on October 25, 1983 Government basis. There were no tribal
(48 FR 49244). lands affected by this rulemaking. (h) = * =
Species Vertebrate popu- - :
Historic range lation where endan-  Status  When listed ﬁ:gﬁ:tl Sﬁﬁg'sal
Common name Scientific name gered or threatened
FISHES
Trout, Gila ......ccccee.. Oncorhynchus gilae  U.S.A. (AZ, NM) ...... Entire .....coooviiiien. T 1,757 NA 17.44(z)

m 3. Amend § 17.44 by adding a new
paragraph (z) to read as follows:

§17.44 Special rules—fishes.

(z) Gila trout (Oncorhynchus gilae).

(1) Except as noted in paragraph (z)(2)
of this section, all prohibitions of 50
CFR 17.31 and exemptions of 50 CFR
17.32 apply to the Gila trout.

(i) No person may possess, sell,
deliver, carry, transport, ship, import, or
export, by any means whatsoever, any

such species taken in violation of this
section or in violation of applicable fish
and conservation laws and regulations
promulgated by the States of New
Mexico or Arizona.

(ii) It is unlawful for any person to
attempt to commit, solicit another to
commit, or cause to be committed any
offense listed in paragraph (z)(1)(i) of
this section.

(2) In the following instances you may
take Gila trout in accordance with

applicable State fish and wildlife
conservation laws and regulations to
protect this species in the States of New
Mexico or Arizona:

(i) Fishing activities authorized under
New Mexico or Arizona laws and
regulations; and

(ii) Educational purposes, scientific
purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other
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conservation purposes consistent with
the Endangered Species Act.

(3) The four relict populations of Gila
trout (Main Diamond Creek, South
Diamond Creek, Spruce Creek, and
Whiskey Creek) will not be opened to
fishing.

(4) Any changes to State recreational
fishing regulations will be made by the
States in collaboration with the Service.

(5) Any violation of State applicable
fish and wildlife conservation laws or
regulations with respect to the taking of
this species is also a violation of the

Endangered Species Act of 1973, as
amended.

Dated: July 6, 2006.
Matt Hogan,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 06—6215 Filed 7-17-06; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 33

[Docket No. FAA-2006-25376; Notice No.
06-10]

RIN 2120-Al74

Airworthiness Standards: Safety
Analysis

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA is proposing to
amend the safety analysis type
certification standard for turbine aircraft
engines. This proposal harmonizes the
FAA’s type certification standard for
safety analysis with the corresponding
standards of the Joint Aviation
Authorities (JAA) and the European
Aviation Safety Agency (EASA). The
proposed rule would establish a nearly
uniform safety analysis standard for
turbine aircraft engines certified in the
United States under Part 33 of Title 14
of the Code of Federal Regulations (14
CFR part 33) and in European countries
under Joint Aviation Requirements-
Engines (JAR-E) and Certification
Specifications-Engines (CS-E), thereby
simplifying airworthiness approvals for
import and export.

DATES: Send your comments on or
before October 16, 2006.

ADDRESSES: You may send comments,
identified by Docket No. FAA-2006—
25376, using any of the following
methods:

e DOT Docket Web site: Got to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,

Room PL-401, Washington, DC 20590—
0001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal
Holidays.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
dms.dot.gov, including any personal
information that you provide. For more
information, see the Privacy Act
discussion in the SUPPLEMENTARY
INFORMATION section of this document.

Docket: To read background
documents or comments received, go to
http://dms.dot.gov at any time or to
Room PL—-401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ann
Azevedo, Chief Scientist & Technical
Advisor, Safety Analysis, ANE-104,
Engine and Propeller Directorate,
Aircraft Certification Service, FAA, New
England Region, 12 New England
Executive Park, Burlington,
Massachusetts 01803-5299; telephone:
(781) 238-7117; facsimile: (781) 238—
7199; e-mail: ann.azevedo@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the

docket in person, go to the address in
the ADDRESSES section of this preamble
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also review the docket using
the Internet at the Web address in the
ADDRESSES section.

Privacy Act: Using the search function
of our docket Web site, anyone can find
and read the comments received into
any of our dockets, including the name
of the individual sending the comment
(or signing the comment on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://dms.dot.gov.

Before acting on this proposal, we
will consider all comments we receive
on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change this proposal in light of the
comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it to you.

Availability of Rulemaking Documents

You can get an electronic copy using
the Internet by:

(1) Searching the Department of
Transportation’s electronic Docket
Management System (DMS) Web page
(http://dms.dot.gov/search);

(2) Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/; or

(3) Accessing the Government
Printing Office’s Web page at http://
www.access.gpo.gov/su_docs/aces/
aces140.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267—9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

Background

We are proposing to amend the safety
analysis type certification standard for
turbine aircraft engines. This proposal
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harmonizes the FAA’s type certification
standard on this issue with
corresponding standards of the JAA and
EASA. The proposed changes, if
adopted, would establish a nearly
uniform safety analysis standard for
turbine aircraft engines certified in the
United States under part 33 and in
European countries under JAR-E and
CS-E, thereby simplifying airworthiness
approvals for import and export.

Aviation Rulemaking Advisory
Committee (ARAC)

The FAA is committed to the
harmonization of part 33 with JAR-E
and CS-E. In August 1989, as a result of
that commitment, the FAA Engine and
Propeller Directorate participated in a
meeting with the JAA, the Aerospace
Industries Association (AIA), and the
European Association of Aerospace
Industries (AECMA). The purpose of the
meeting was to establish a philosophy,
guidelines, and a working relationship
regarding the resolution of issues
identified as needing harmonization,
including the identification of the need
for new standards. The safety and
failure analysis standards were
identified as a Significant Regulatory
Difference in need of harmonization. All

parties agreed to work in a partnership
to jointly address the harmonization
effort. This partnership was later
expanded to include Transport Canada,
the airworthiness authority of Canada.

The FAA established the ARAC to
provide advice and recommendations to
the FAA on the full range of its
rulemaking activities with respect to
aviation-related issues. This includes
obtaining advice and recommendations
on the FAA’s commitment to harmonize
its Federal Aviation Regulations and
practices with its trading partners in
Europe and Canada.

In a notice published on October 20,
1998 (63 FR 56059), the FAA asked
ARAGC, Transport Airplane and Engine
Issues Group (TAEIG), to provide advice
and recommendations on safety and
failure analysis standards. This
proposed rule and associated advisory
material is based on recommendations
resulting from that task.

The Safety Analysis Standard

The ultimate objective of the safety
analysis standard is to ensure that the
collective risk from all engine failure
conditions is acceptably low. An
acceptable total engine design risk is
achieved by managing the individual

risks to acceptable levels. This concept
emphasizes reducing the risk of an
event proportionally with the severity of
the hazard it represents.

Aircraft-level requirements for
individual failure conditions may be
more severe than the engine-level
requirements. Early coordination
between the engine manufacturer, the
aircraft manufacturer, and the
appropriate FAA certification offices,
will provide assurance that the engine
will be eligible for installation in the
aircraft. Early coordination will also
ensure that the engine applicant is
aware of any additional and possibly
more restrictive aircraft standards that
will apply to the engine in the installed
condition.

Differences Between Part 33 and JAR-E
Earlier Requirements

The following comparisons show
differences between part 33 and the
JAR-E as they existed before the
requirements were harmonized. JAA
subsequently revised the JAR-E on May
1, 2003, as a result of harmonization
discussions with the FAA. EASA
incorporated the harmonized rule into
its certification standards as CS-E 510.

JAR-E 510 failure analysis

Existing section 33.75 safety analysis

Required a summary listing of all failures that result in major or haz-
ardous effects, along with an estimate of the probability of occur-

rence of these major and hazardous effects.

Required a list of assumptions contained within the failure analysis and

the substantiation of those assumptions.

Referenced the specific hazard of toxic bleed air. .........ccccveviveeivcienenns
Required analysis to examine malfunctions and single and multiple fail-

ures.

severity.

Requires an assessment that any probable malfunction, failure, or im-
proper operation will not lead to four specific hazards of undefined

[Most of the assumptions are covered by other paragraphs in part 33].
[This hazard is not mentioned in § 33.75].

Requires analysis to examine malfunctions and single and multiple fail-
ures and examination of improper operation.

Outcome of Harmonization Effort

This proposed harmonized standard
uses the framework of the current JAR—
E 510/CS-E 510, while including
specific hazards as in the current
§33.75.

Section-by-Section Discussion of the
Proposals

Under § 33.5, we propose a new
paragraph (c) to reflect the new
requirement for the safety analysis
assumptions to be included in the
engine’s installation and operation
manual.

We propose to revise § 33.74 to reflect
the new organization of the revised
§ 33.75, including the addition of new
specific conditions to be evaluated.

We propose to rewrite § 33.75 using
the format of the current JAA/EASA
equivalent rule to reflect the
harmonization effort.

We propose to revise § 33.76 to
reference the specific engine conditions
listed as hazardous effects within the
proposed § 33.75.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce, including

minimum safety standards for aircraft
engines. This proposed rule is within
the scope of that authority because it
updates the existing regulations for
safety analysis type certification
standard for turbine aircraft engines.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
determined that there are no new
information collection requirements
associated with this proposed rule.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
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maximum extent practicable. The FAA
has reviewed the ICAO Standards and
Recommended Practices and identified
no differences with these proposed
regulations.

Initial Economic Evaluation, Initial
Regulatory Flexibility Determination,
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.
We suggest readers seeking greater
detail read the full regulatory
evaluation, a copy of which we have
placed in the docket for this rulemaking.

In conducting these analyses, FAA
has determined that this proposed rule:
(1) Has benefits that justify its costs, (2)
is not an economically “significant
regulatory action” as defined in section
3(f) of Executive Order 12866, (3) is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures; (4)
would not have a significant economic
impact on a substantial number of small
entities; (5) would not create
unnecessary obstacles to the foreign
commerce of the United States; and (6)
would not impose an unfunded
mandate on state, local, or tribal
governments, or on the private sector by
exceeding the threshold identified
above. These analyses are summarized
below.

Total Benefits and Costs of This
Rulemaking

The FAA estimates that over the next
ten years, the total quantitative benefits
from implementing this proposed rule
are roughly $0.5 million ($0.4 million
present value). In contrast to these
potential benefits, the estimated cost of
compliance is approximately $0.3
million ($0.2 million discounted).

Accordingly, the proposed rule is
cost-beneficial due to the overall
reduction in compliance cost while
maintaining the same level of safety.

Who Is Potentially Affected by This
Rulemaking

Part 33 Engine Manufacturers.

Assumptions and Sources of
Information

Period of analysis—2006 through
2016.

Discount rate—7%.

Compensation Rates, Economic
Values for FAA Investment and
Regulatory Decisions, A Guide, May
2005.

Benefits of This Rule

We evaluate benefits from adopting
European certification requirements
(often referred to as harmonization) and
express them as cost savings. The cost
savings are the result of the number of
hours saved simplifying the certification
process while maintaining the same
level of safety.

The total benefits of this proposal are
$0.5 million ($0.4 million present
value). The benefits are for new type
certificates $59,360 ($43,102 present
value), and benefits for amended type
certificates of $426,362 ($309,585
present value).

Costs of This Rule

One part 33 turbine engine
manufacturer informed the FAA that it
would incur certification costs because
of this proposed rule. This proposed
rule would require an additional 1,000
engineering hours for certification of
one new engine every two years. The
estimated total bi-annual cost of $54,210
equals 1,000 hours multiplied by the
hourly compensation rate of $54.21.1
The total cost over a ten-year period is
$271,050 ($196,812 present value).

Industry representatives for remaining
firms informed the FAA that their firms
currently meet both the FAA and the

1Economic Values for FAA Investment and

Regulatory Decisions, A Guide, December 2004.
Table 7-1 lists the total compensation for Aircraft
Manufacturing (white collar occupation) as $49.04.
To express 2003 dollars in 2006 dollars we use the
estimated average GDP annual percent change of
3.4%.

European requirements. Because these
firms currently meet both sets of
requirements, no extra tests would be
required because of the proposed rule.

Initial Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides the
head of the agency may so certify and
a regulatory flexibility analysis is not
required. The certification must include
a statement providing the factual basis
for this determination, and the
reasoning should be clear.

In our small entity classification, the
FAA uses the size standards from the
Small Business Administration. Only
one manufacturer would incur costs
because of this proposed rule. Because
this manufacturer employs more than
1,500 employees, it is not considered a
small entity. The remaining part 33
engine manufacturers would not incur
costs associated with this proposed rule.
These manufacturers would in fact
realize a prorated portion of the cost
saving resulting from a single
harmonized certification procedure.

Consequently, the FAA certifies the
rule will not have a significant
economic impact on a substantial
number of small entities. The FAA
solicits comments regarding this
determination.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39) prohibits Federal
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agencies from establishing any
standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. This proposed rule
considers and incorporates an
international standard as the basis of a
FAA regulation. Thus the proposed rule
complies with the Trade Agreements
Act of 1979 and does not create
unnecessary obstacles to international
trade.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation with the
base year 1995) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$128.1 million in lieu of $100 million.
This proposed rule does not contain
such a mandate. The requirements of
Title I do not apply.

Executive Order 13132, Federalism

The FAA analyzed this proposed rule
under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and therefore,
would not have federalism implications.

Environmental Analysis

FAA Order 1050.1E defines FAA
actions that may be categorically
excluded from preparation of a National
Environmental Policy Act
environmental impact statement in the
absence of extraordinary circumstances.
We determined that this proposed rule
qualifies for the categorical exclusion
identified in Chapter 3, paragraph 312d,
and involves no extraordinary
circumstances.

Regulations that Significantly Affect
Energy Supply, Distribution, or Use

We analyzed this NPRM under
Executive Order 13211, Actions

Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
determined that it is not a “‘significant
energy action” under the executive
order because it is not a “‘significant
regulatory action”” under Executive
Order 12866, and it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.

List of Subjects in 14 CFR Part 33

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend part 33 of Title 14
Code of Federal Regulations (14 CFR
part 33) as follows:

PART 33—AIRWORTHINESS
STANDARDS: AIRCRAFT ENGINES

1. The authority citation for part 33
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

2.In §33.5, add paragraph (c) to read
as follows:

§33.5 Instruction manual for installing and
operating the engine.
* * * * *

(c) Safety analysis assumptions. The
assumptions of the safety analysis as
described in § 33.75(d) with respect to
the reliability of safety devices,
instrumentation, early warning devices,
maintenance checks, and similar
equipment or procedures that are
outside the control of the engine
manufacturer.

3. Revise § 33.74 to read as follows:

§33.74 Continued rotation.

If any of the engine main rotating
systems continue to rotate after the
engine is shutdown for any reason while
in flight, and if means to prevent that
continued rotation are not provided,
then any continued rotation during the
maximum period of flight, and in the
flight conditions expected to occur with
that engine inoperative, must not result
in any condition described in
§33.75(g)(2)(i) through (vi) of this part.

4. Revise § 33.75 to read as follows:

§33.75 Safety analysis.

(a)(1) The applicant must analyze the
engine, including the control system, to
assess the likely consequences of all
failures that can reasonably be expected
to occur. This analysis will take into
account, if applicable:

(i) Aircraft-level devices and
procedures assumed to be associated
with a typical installation. Such

assumptions must be stated in the
analysis.

(ii) Consequential secondary failures
and latent failures.

(iii) Multiple failures referred to in
paragraph (d) of this section or that
result in the hazardous engine effects
defined in paragraph (g)(2) of this
section.

(2) The applicant must summarize
those failures that could result in major
engine effects or hazardous engine
effects, as defined in paragraph (g) of
this section, and estimate the
probability of occurrence of those
effects.

(3) The applicant must show that
hazardous engine effects are predicted
to occur at a rate not in excess of that
defined as extremely remote (probability
range of 10~7 to 10 ~? per engine flight
hour). Since the estimated probability
for individual failures may be
insufficiently precise to enable the
applicant to assess the total rate for
hazardous engine effects, compliance
may be shown by demonstrating that the
probability of a hazardous engine effect
arising from an individual failure can be
predicted to be not greater than 1038
per engine flight hour. In dealing with
probabilities of this low order of
magnitude, absolute proof is not
possible, and compliance may be shown
by reliance on engineering judgment
and previous experience combined with
sound design and test philosophies.

(4) The applicant must show that
major engine effects are predicted to
occur at a rate not in excess of that
defined as remote (probability range of
105 to 107 per engine flight hour).

(b) If significant doubt exists, the FAA
may require that any assumption as to
the effects of failures and likely
combination of failures be verified by
test.

(c) The primary failure of certain
single elements cannot be sensibly
estimated in numerical terms. If the
failure of such elements is likely to
result in hazardous engine effects, then
compliance may be shown by reliance
on the prescribed integrity requirements
of this part. These instances must be
stated in the safety analysis.

(d) If reliance is placed on a safety
system to prevent a failure from
progressing to hazardous engine effects,
the possibility of a safety system failure
in combination with a basic engine
failure must be included in the analysis.
Such a safety system may include safety
devices, instrumentation, early warning
devices, maintenance checks, and other
similar equipment or procedures. If
items of a safety system are outside the
control of the engine manufacturer, the
assumptions of the safety analysis with
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respect to the reliability of these parts
must be clearly stated in the analysis
and identified in the installation
instructions under § 33.5 of this part.

(e) If the safety analysis depends on
one or more of the following items,
those items must be identified in the
analysis and appropriately
substantiated.

(1) Maintenance actions being carried
out at stated intervals. This includes the
verification of the serviceability of items
that could fail in a latent manner. When
necessary to prevent hazardous engine
effects, these maintenance actions and
intervals must be published in the
instructions for continued airworthiness
required under § 33.4 of this part.
Additionally, if errors in maintenance of
the engine, including the control
system, could lead to hazardous engine
effects, the appropriate procedures must
be included in the relevant engine
manuals.

(2) Verification of the satisfactory
functioning of safety or other devices at
pre-flight or other stated periods. The
details of this satisfactory functioning
must be published in the appropriate
manual.

(3) The provisions of specific
instrumentation not otherwise required.
(f) If applicable, the safety analysis
must also include, but not be limited to,

investigation of the following:

(1) Indicating equipment;

(2) Manual and automatic controls;

(3) Compressor bleed systems;

(4) Refrigerant injection systems;

(5) Gas temperature control systems;

(6) Engine speed, power, or thrust
governors and fuel control systems;

7) Engine overspeed,
overtemperature, or topping limiters;

(8) Propeller control systems; and

(9) Engine or propeller thrust reversal
systems.

(g) Unless otherwise approved by the
FAA and stated in the safety analysis,
for compliance with part 33, the
following failure definitions apply to
the engine:

(1) An engine failure in which the
only consequence is partial or complete
loss of thrust or power (and associated
engine services) from the engine will be
regarded as a minor engine effect.

(2) The following effects will be
regarded as hazardous engine effects:

(i) Non-containment of high-energy
debris;

(ii) Concentration of toxic products in
the engine bleed air intended for the
cabin sufficient to incapacitate crew or
passengers;

(iii) Significant thrust in the opposite
direction to that commanded by the
pilot;

(iv) Uncontrolled fire;

(v) Failure of the engine mount
system leading to inadvertent engine
separation;

(vi) Release of the propeller by the
engine, if applicable; and

(vii) Complete inability to shut the
engine down.

(3) An effect whose severity falls
between those effects covered in
paragraphs (g)(1) and (g)(2) of this
section will be regarded as a major
engine effect.

5. Amend § 33.76 to revise paragraph
(b)(3) to read as follows:

§33.76 Bird ingestion.
* * * * *

(b) * * *

(3) Ingestion of a single large bird
tested under the conditions prescribed
in this section must not result in any
condition described in § 33.75(g)(2) of
this part.

* * * * *

Issued in Washington, DC, on July 13,
2006.

John J. Hickey,

Director, Aircraft Certification Service.

[FR Doc. E6-11372 Filed 7-17-06; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2002-0051; FRL-8198-9]
RIN 2060-AJ78

National Emission Standards for
Hazardous Air Pollutants From the

Portland Cement Manufacturing
Industry

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; reopening of
public comment period.

SUMMARY: EPA is reopening the
comment period for certain portions of
the proposed amendments to National
Emission Standards for Hazardous Air
Pollutants From the Portland Cement
Manufacturing Industry, published on
December 2, 2005. The comment period
is being reopened until August 1, 2006.
The portions of the proposed
amendments for which we are
reopening the comment period are the
proposed emission standards for
mercury, hydrogen chloride, and total
hydrocarbons.

DATES: Comments must be received on
or before August 1, 2006.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—

OAR-2002-0051, by one of the
following methods: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: a-and-r-docket@epa.gov,
Attention Docket ID No. EPA-HQ-
OAR-2002-0051.

e Fax:(202) 566—1741, Attention
Docket ID No. EPA-HQ-OAR-2002—
0051.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center
(6102T), Attention Docket ID No. EPA—
HQ-OAR-2002-0051, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. Please include a
total of two copies.

e Hand Delivery: In person or by
courier, deliver comments to: EPA
Docket Center (6102T), Attention Docket
ID No. EPA-HQ—-OAR-2002-0051, 1301
Constitution Avenue, NW., Room B—
108, Washington, DC 20004. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.
Please include a total of two copies.

Instructions. Direct your comments to
Docket ID No. EPA-HQ-OAR-2002—
0051. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. Send or deliver information
identified as CBI to only the following
address: Mr. Roberto Morales, OAQPS
Document Control Officer, EPA (C404—
02), Attention Docket ID No. EPA-HQ-
OAR-2002—-0051, Research Triangle
Park, NC 27711. Clearly mark the part
or all of the information that you claim
to be CBL The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
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cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docfet. All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,

will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Docket ID No.
EPA-HQ-OAR-2002-0051, EPA West
Building, Room B-102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566—1742. A reasonable fee may
be charged for copying docket materials.

TABLE 1.—REGULATED ENTITIES TABLE

FOR FURTHER INFORMATION CONTACT: Mr.
Keith Barnett, EPA, Office of Air Quality
Planning and Standards, Sector Policies
and Programs Division, Metals and
Minerals Group (D243-02), Research
Triangle Park, NC 27711; telephone
number (919) 541-5605; facsimile
number (919) 541-3207; e-mail address
barnett.keith@epa.gov.

SUPPLEMENTARY INFORMATION: Regulated
Entities. Entities potentially affected by
the proposed amendments to the
national emission standards for
hazardous air pollutants for the
manufacturing of portland cement are
those that manufacture portland cement.
Regulated categories and entities
include:

Category NAICS1 Examples of regulated entities
INAUSEIY .o 32731 ......... Owners or operators of portland cement manufacturing plants.
State ..oveevieeee 32731 .......... Owners or operators of portland cement manufacturing plants.
Tribal Associations ... 32731 ......... Owners or operators of portland cement manufacturing plants.
Federal Agencies ..........ccocovviveicicenennne None ........... None.

1North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that may potentially
be regulated by this action. To
determine whether your facility is
regulated by this action, you should
carefully examine the applicability
criteria in 40 CFR 63.1340 of the rule.

If you have questions regarding the
applicability of the proposed
amendments to a particular entity,
consult the person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

Submitting CBI. Do not submit this
information through http://
www.regulations.gov or e-mail. Send or
deliver information identified as CBI
only to the address listed in the
ADDRESSES section of this document.
Clearly mark the part or all the
information you claim to be CBI. For
CBI information submitted on a disk or
CD-ROM that you mail to EPA, mark
the outside of the disk or CD-ROM as
CBI and then identify electronically
within the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be

disclosed except in accordance with
procedures set forth in 40 CFR part 2.

Tips for preparing your comments.
When submitting comments, remember
to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

¢ Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

o Describe any assumptions and
provide any technical information and/
or data that you used.

o If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s proposal will
also be available through the WWW.
Following the Administrator’s signature,
a copy of this action will be posted on

EPA’s Technology Transfer Network
(TTN) policy and guidance page for
newly proposed or promulgated rules at
http://www.epa.gov/ttn/oarpg/. The
TTN at EPA’s Web site provides
information and technology exchange in
various areas of air pollution control.

Reopening of Comment Period

On December 2, 2005, EPA proposed
amendments to the National Emission
Standards for Hazardous Air Pollutants
From the Portland Cement
Manufacturing Industry. (70 FR 72330).
Among other things, we there proposed
to amend the emission standards for
mercury, hydrogen chloride, and total
hydrocarbons.

In response to a request to reopen the
comment period to address these
proposed standards, EPA is reopening
the comment period for a period of two
weeks. This solicitation is limited to the
standards for mercury, hydrogen
chloride, and total hydrocarbons.

How can I get copies of the proposed
amendments and other related
information?

EPA has established the official
public docket for the proposed
rulemaking under docket ID No. EPA—
HQ-OAR-2002-0051. Information on
how to access the docket is presented
above in the ADDRESSES section. In
addition, information may be obtained
from the Web page for the proposed
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rulemaking at: http://www.epa.gov/ttn/
atw/pcem/pcempg.html.

Dated: July 5, 2006.
William L. Wehrum,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. E6-11334 Filed 7-17-06; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2, 7, 12, 25, 52

[FAR Case 2005-011; Docket 2006—-0020;
Sequence 3]

RIN: 9000-AK42

Federal Acquisition Regulation; FAR
Case 2005-011, Contractor Personnel
in a Theater of Operations or at a
Diplomatic or Consular Mission

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils) are proposing to amend the
Federal Acquisition Regulation (FAR) to
address the issues of contractor
personnel that are providing support to
the mission of the United States
Government in the theater of operations
or at a diplomatic or consular mission
outside the United States, but are not
covered by the DoD clause for contractor
personnel authorized to accompany the
U.S. Armed Forces.

DATES: Interested parties should submit
written comments to the FAR
Secretariat on or before September 18,
2006 to be considered in the
formulation of a final rule.

ADDRESSES: Submit comments
identified by FAR case 2005—011 by any
of the following methods:

¢ Federal eRulemaking Portal: http://
acquisition.gov. Follow the instructions
for submitting comments.

e Agency Web site: http://
acquisition.gov/far/ProposedRules/
proposed.htm. Click on the FAR case
number to submit comments.

e E-mail: farcase.2005-011@gsa.gov.
Include FAR case 2005-011 in the
subject line of the message.

e Fax: 202-501—-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(VIR), 1800 F Street, NW., Room 4035,
ATTN: Laurieann Duarte, Washington,
DC 20405.

Instructions: Please submit comments
only and cite FAR case 2005—011 in all
correspondence related to this case. All
comments received will be posted
without change to http://
acquisition.gov/far/ProposedRules/
proposed.htm, including any personal
and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Linda
Nelson, Procurement Analyst, at (202)
501-1900. The TTY Federal Relay
Number for further information is 1—
800-877-8973. Please cite FAR case
2005-011. For information pertaining to
status or publication schedules, contact
the FAR Secretariat at (202) 501—4755.
SUPPLEMENTARY INFORMATION:

A. Background

This rule proposes to create a new
FAR Subpart 25.3 to address issues
relating to contractors outside the
United States, including new section
25.302, Contractor personnel in a
theater of operations or at a diplomatic
or consular mission outside the United
States. The rule also proposes a new
clause entitled “Contractor Personnel in
a Theater of Operations or at a
Diplomatic or Consular Mission Outside
the United States.”

The clause applies when contractor
personnel are employed outside the
United States—

e In a theater of operations during—

e Contingency operations;

e Humanitarian or peacekeeping
operations;

o Other military operations; or

» Military exercises designated by the
combatant commander; or

e At a diplomatic or consular mission,
when specified by the chief of mission.

This new clause clarifies that
contractor personnel are civilians.
Contractor personnel, except private
security contractor personnel, are not
authorized to use deadly force against
enemy armed forces other than in self
defense. Private security contractor
personnel are only authorized to use
deadly force when necessary to execute
their security mission to protect assets/
persons, consistent with the mission
statement contained in their contract. It
is the responsibility of the Combatant
Commander to ensure that private
security contract mission statements do
not authorize the performance of any
inherently Governmental military
functions, such as preemptive attacks,
or any other types of attacks.

The clause also addresses such issues
as responsibility for logistical and
security support, compliance with laws
and regulations, preliminary personnel
requirements, processing and departure
points, personnel data lists, removal of
contractor personnel, authorization of
weapons and ammunition, vehicle or
equipment licenses, wearing of military
clothing and protective equipment,
evacuation, personnel recovery,
notification and return of personal
effects, mortuary affairs, changes in
place of performance or Government-
furnished facilities, equipment,
material, services, or site, and flowdown
of the clause to subcontracts.

In preparation of this proposed rule,
the Councils reviewed the proposed rule
published by the Department of State in
the Federal Register on December 22,
2004 (69 FR 76660). The Councils also
considered the final rule issued by the
Department of Defense on May 5, 2005
(70 FR 23790) (DFARS Case 2003-D087,
Contractor Personnel Supporting a
Force Deployed Outside the United
States).

This is a significant regulatory action
and, therefore, was subject to review
under Section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

The Councils do not expect this
proposed rule to have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because this
rule does not impose economic burdens
on contractors. The purpose and effect
of this rule is to relieve the current
perceived burden on contractors
operating in a contingency environment
without consistent guidance or a
standardized clause. By establishing a
standardized clause spelling out the
standardized rules, this rule effectively
reduces the burden on small business. It
establishes a framework within which it
will be easier for contractors to operate
overseas. In addition, the availability of
Government departure centers in the
United States will make it easier for
small businesses to meet all pre-
departure requirements. An Initial
Regulatory Flexibility Analysis (IRFA)
has therefore not been prepared. The
Councils will also consider comments
from small entities concerning the
affected FAR parts 2, 7, 12, 25, and 52
in accordance with 5 U.S.C. 610.
Interested parties should submit such
comments separately and should cite 5
U.S.C. 601, et seq. (FAR Case 2005-011),
in correspondence.



40682

Federal Register/Vol. 71, No. 137/Tuesday, July 18, 2006/ Proposed Rules

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the FAR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

List of Subjects in 48 CFR Parts 2, 7, 12,
25, and 52

Government procurement.

Dated: July 10, 2006.
Linda K. Nelson
Acting Director, Contract Policy Division.

Therefore, DoD, GSA, and NASA
propose amending 48 CFR parts 2, 7, 12,
25, and 52 as set forth below:

1. The authority citation for 48 CFR
parts 2, 7, 12, 25, and 52 continues to
read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 2—DEFINITIONS OF WORDS
AND TERMS

2. Amend section 2.101(b)(2)by
adding, in alphabetical order, the
definitions “At a diplomatic or consular
mission”” and “Theater of operations” to
read as follows:

2.101 Definitions.
* * * * *
L

m:

At a diplomatic or consular mission
means any location outside the United
States where a contractor performs a
contract administered by Federal agency
personnel subject to the direction of a
Chief of Mission pursuant to Section
207 of the Foreign Service Act of 1980
(22 U.S.C. 3927).

* * * * *

Theater of operations means an area
defined by the combatant commander
for the conduct or support of specific

operations.
* * * * *

PART 7—ACQUISITION PLANNING

3. Amend section 7.105 by revising
paragraphs (b)(13)(i) and (b)(19) to read
as follows:

7.105 Contents of written acquisition
plans.

* * * * *

(b) E

(13) Logistics consideration.
Describe—

(i) The assumptions determining
contractor or agency support, both
initially and over the life of the
acquisition, including consideration of
contractor or agency maintenance and

servicing (see Subpart 7.3), support for
contracts to be performed in a theater of
operations or at a diplomatic or consular
mission (see 25.302-3); and distribution
of commercial items;

* * * * *

(19) Other considerations. Discuss, as
applicable, standardization concepts,
the industrial readiness program, the
Defense Production Act, the
Occupational Safety and Health Act,
foreign sales implications, special
requirements for contracts to be
performed in a theater of operations or
at a diplomatic or consular mission, and
any other matters germane to the plan
not covered elsewhere.

* * * * *

PART 12—ACQUISITION OF
COMMERCIAL ITEMS

4. Revise section 12.301 by adding
paragraph (b)(5) to read as follows:

12.301 Solicitation provisions and
contract clauses for the acquisition of
commercial items.

* * * * *

(b)(5) Insert the clause at 52.225-XX,
Contractor Personnel in a Theater of
Operations or at a Diplomatic or
Consular Mission outside the United
States, as prescribed in 25.302-5.

* * * * *

PART 25—FOREIGN ACQUISITION

5. Revise section 25.000 to read as
follows:

25.000 Scope of part.

(a) This part provides policies and
procedures for—

(1) Acquiring foreign supplies,
services, and construction materials;
and

(2) Performance of contractor
personnel outside the United States.

(b) It implements the Buy American
Act, trade agreements, and other laws
and regulations.

* * * * *

6. Add Subpart 25.3 to read as follow:

Subpart 25.3—Contractors Outside the
United States

Sec

25.301 [Reserved]

25.302 GContractor personnel in a theater of
operations or at a diplomatic or consular
mission outside the United States.

25.302-1 Scope.

25.302—2 Definitions.

25.302-3 Government support.

25.302-4 Weapons.

25.302-5 Contract clauses.

Subpart 25.3—Contractors Outside the
United States

25.301 [Reserved]

25.302 Contractor personnel in a theater
of operations or at a diplomatic or consular
mission outside the United States.

25.302-1 Scope.

This section applies to contracts
requiring contractor personnel to
perform outside the United States—

(a) In a theater of operations during—

(1) Contingency operations;

(2) Humanitarian or peacekeeping
operations;

(3) Other military operations; or

(4) Military exercises designated by
the combatant commander; or

(b) At a diplomatic or consular
mission, when designated by the chief
of mission.

25.302-2 Definitions.

Chief of mission means the principal
officer in charge of a diplomatic mission
of the United States or of a United States
office abroad which is designated by the
Secretary of State as diplomatic in
nature, including any individual
assigned under section 502(c) of the
Foreign Service Act of 1980 (Public Law
96—465) to be temporarily in charge of
such a mission or office.

Combatant Commander means the
commander of a unified or specified
combatant command established in
accordance with 10 U.S.C. 161.

Other military operations means a
range of military force responses that
can be projected to accomplish assigned
tasks. Such operations may include one
or a combination of the following: civic
action, humanitarian assistance, civil
affairs, and other military activities to
develop positive relationships with
other countries; confidence building
and other measures to reduce military
tensions; military presence; activities to
convey messages to adversaries; military
deceptions and psychological
operations; quarantines, blockades, and
harassment operations; raids;
intervention operations; armed conflict
involving air, land, maritime, and
strategic warfare operations; support for
law enforcement authorities to counter
international criminal activities
(terrorism, narcotics trafficking, slavery,
and piracy); support for law
enforcement authorities to suppress
domestic rebellion; and support for
insurgency, counterinsurgency, and
civil war in foreign countries.

25.302-3 Government support.

(a) Generally, contractors are
responsible for providing their own
logistical and security support,
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including logistical and security support
for their employees. The agency shall
provide logistical or security support
only when the appropriate agency
official, in accordance with agency
guidance, determines that Government
provision of such support is needed to
ensure continuation of essential
contractor services and adequate
support cannot be obtained by the
contractor from other sources.

(b) The contracting officer shall
specify in the contract the exact support
to be provided, and whether this
support is provided on a reimbursable
basis, citing the authority for the
reimbursement.

25.302-4 Weapons.

The contracting officer shall follow
agency procedures and the weapons
policy established by the combatant
commander or the chief of mission
when authorizing contractor personnel
to carry weapons (see paragraph (i) of
the clause at 52.225—XX, Contractor
Personnel in a Theater of Operations or
at a Diplomatic or Consular Mission
outside the United States).

25.302-5 Contract clauses.

Insert the clause at 52.225-XX,
Contractor Personnel in a Theater of
Operations or at a Diplomatic or
Consular Mission outside the United
States, in solicitations and contracts
when contract performance requires that
contractor personnel be available to
perform outside the United States—

(a) In a theater of operations during—

(1) Contingency operations;

(2) Humanitarian or peacekeeping
operations;

(3) Other military operations; or

(4) Military exercises designated by
the combatant commander; or

(b) At a diplomatic or consular
mission, when specified by the chief of
mission.

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

7. Add section 52.225—-XX to read as
follows:

52.225-XX Contractor Personnel in a
Theater of Operations or at a Diplomatic or
Consular Mission outside the United States.

As prescribed in 25.302-5, insert the
following clause:

CONTRACTOR PERSONNEL IN A THEATER
OF OPERATIONS OR AT A DIPLOMATIC
OR CONSULAR MISSION OUTSIDE THE
UNITED STATES ([INSERT ABBREVIATED
MONTH AND YEAR OF PUBLICATION IN
THE FEDERAL REGISTER])

(a) Definitions. As used in this clause—

At a diplomatic or consular mission means
any location outside the United States where

a Contractor performs a contract
administered by Federal agency personnel
subject to the direction of a Chief of Mission
pursuant to Section 207 of the Foreign
Service Act of 1980 (22 U.S.C. 3927).

Chief of mission means the principal
officer in charge of a diplomatic mission of
the United States or of a United States office
abroad which is designated by the Secretary
of State as diplomatic in nature, including
any individual assigned under section 502(c)
of the Foreign Service Act of 1980 (Public
Law 96—465) to be temporarily in charge of
such a mission or office.

Combatant Commander means the
commander of a unified or specified
combatant command established in
accordance with 10 U.S.C. 161.

Other military operations means a range of
military force responses that can be projected
to accomplish assigned tasks. Such
operations may include one or a combination
of the following: civic action, humanitarian
assistance, civil affairs, and other military
activities to develop positive relationships
with other countries; confidence building
and other measures to reduce military
tensions; military presence; activities to
convey messages to adversaries; military
deceptions and psychological operations;
quarantines, blockades, and harassment
operations; raids; intervention operations;
armed conflict involving air, land, maritime,
and strategic warfare operations; support for
law enforcement authorities to counter
international criminal activities (terrorism,
narcotics trafficking, slavery, and piracy);
support for law enforcement authorities to
suppress domestic rebellion; and support for
insurgency, counterinsurgency, and civil war
in foreign countries.

Theater of operations means an area
defined by the combatant commander for the
conduct or support of specific operations.

(b) General. (1) This clause applies when
contractor personnel are employed outside
the United States—

(i) In a theater of operations during—

(A) Contingency operations;

(B) Humanitarian or peacekeeping
operations;

(C) Other military operations; or

(D) Military exercises designated by the
combatant commander; or

(ii) At a diplomatic or consular mission,
when specified by the chief of mission.

(2) Contract performance may require work
in dangerous or austere conditions. The
Contractor accepts the risks associated with
required contract performance in such
operations.

(3) Contractor personnel are civilians.

(i) Except as provided in paragraph
(b)(3)(ii) of this clause, Contractor personnel
are not authorized to use deadly force against
enemy armed forces other than in self
defense.

(ii) Private security Contractor personnel
are authorized to use deadly force only when
necessary to execute their security mission to
protect assets/persons, consistent with the
mission statement contained in their
contract.

(iii) Civilians lose their law of war
protection from direct attack if and for such
time as they take a direct part in hostilities.

(4) Service performed by Contractor
personnel subject to this clause is not active
duty or service under 38 U.S.C. 106 note.

(c) Support. Unless specified elsewhere in
the contract, the Contractor is responsible for
all logistical and security support required
for Contractor personnel engaged in this
contract.

(d) Compliance with laws and regulations.
The Contractor shall comply with, and shall
ensure that its personnel in the area of
performance in the theater of operations or at
the diplomatic or consular mission are
familiar with and comply with, all
applicable—

(1) United States, host country, and third
country national laws;

(2) Treaties and international agreements;

(3) United States regulations, directives,
instructions, policies, and procedures; and

(4) Orders, directives, and instructions
issued by the Chief of Mission or the
Combatant Commander relating to mission
accomplishments, force protection, security,
health, safety, or relations and interaction
with local nationals.

(e) Preliminary personnel requirements. (1)
Specific requirements for paragraphs (e)(2)(i)
through (e)(2)(vi) of this clause will be set
forth in the statement of work, or elsewhere
in the contract.

(2) Before Contractor personnel depart
from the United States or a third country, and
before Contractor personnel residing in the
host country begin contract performance in
the theater of operations or at the diplomatic
or consular mission, the Contractor shall
ensure the following:

(i) All applicable specified security and
background checks are completed.

(ii) All personnel are medically and
physically fit and have received all required
vaccinations.

(iii) All personnel have all necessary
passports, visas, entry permits, and other
documents required for contractor personnel
to enter and exit the foreign country,
including those required for in-transit
countries.

(iv) All personnel have received—

(A) A country clearance or special area
clearance, if required by the chief of mission;
and

(B) A theater clearance, if required by the
Combatant Commander.

(v) All personnel have received personal
security training. The training must at a
minimum—

(A) Cover safety and security issues facing
employees overseas;

(B) Identify safety and security contingency
planning activities; and

(C) Identify ways to utilize safety and
security personnel and other resources
appropriately.

(vi) All personnel have received isolated
personnel training, if specified in the
contract.

(vii) All personnel who are U.S. citizens
are registered with the U.S. Embassy or
Consulate with jurisdiction over the area of
operations on-line at http://
www.travel.state.gov.

(3) The Gontractor shall notify all
personnel who are not a host country
national or ordinarily resident in the host
country that—
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(i) If this contract is with the Department
of Defense, or the contract relates to
supporting the mission of the Department of
Defense outside the United States, such
employees, and dependents residing with
such employees, who engage in conduct
outside the United States that would
constitute an offense punishable by
imprisonment for more than one year if the
conduct had been engaged in within the
special maritime and territorial jurisdiction
of the United States, may potentially be
subject to the criminal jurisdiction of the
United States (see the Military Extraterritorial
Jurisdiction Act of 2000 (18 U.S.C. 3261 et
seq.);

(ii) Pursuant to the War Crimes Act, 18
U.S.C. 2441, Federal criminal jurisdiction
also extends to conduct that is determined to
constitute a violation of the law of war when
committed by a civilian national of the
United States;

(iii) Other laws may provide for
prosecution of U.S. nationals who commit
offenses on the premises of United States
diplomatic, consular, military or other
United States Government missions outside
the United States (18 U.S.C. 7(9)).

(f) Processing and departure points. The
Contractor shall require its personnel who
are arriving from outside the area of
performance to perform in the theater of
operations or at the diplomatic or consular
mission to—

(1) Process through the departure center
designated in the contract or complete
another process as directed by the
Contracting Officer;

(2) Use a specific point of departure and
transportation mode as directed by the
Contracting Officer; and

(3) Process through a reception center
designated by the Contracting Officer upon
arrival at the place of performance.

(g) Personnel data list. (1) The Contractor
shall establish and maintain with the
designated Government official a current list
of all contractor personnel in the areas of
performance. The Contracting Officer will
inform the Contractor of the Government
official designated to receive this data and
the appropriate system to use for this effort.

(2) The Contractor shall ensure that all
employees on this list have a current record
of emergency data, for notification of next of
kin, on file with both the Contractor and the
designated Government official.

(h) Contractor personnel. The Contracting
Officer may direct the Contractor, at its own
expense, to remove and replace any
Contractor personnel who jeopardize or
interfere with mission accomplishment or
who fail to comply with or violate applicable
requirements of this clause. Such action may
be taken at the Government’s discretion
without prejudice to its rights under any
other provision of this contract, including
termination for default or cause.

(i) Weapons. (1) If the Contracting Officer,
subject to the approval of the Combatant
Commander or the Chief of Mission,
authorizes the carrying of weapons—

(i) The Contracting Officer may authorize
an approved Contractor to issue Contractor-
owned weapons and ammunition to specified
employees; or

(ii) The [specify individual, e.g.
Contracting Officer Representative, Regional
Security Officer, etc,] may issue Government-
furnished weapons and ammunition to the
Contractor for issuance to specified
contractor employees.

(2) The Contractor shall provide to the
Contracting Officer a specific list of
personnel for whom authorization to carry a
weapon is requested.

(3) The Contractor shall ensure that its
personnel who are authorized to carry
weapons—

(i) Are adequately trained to carry and use
them—

(A) Safely;

(B) With full understanding of, and
adherence to, the rules of the use of force
issued by the Combatant Commander or the
Chief of Mission; and

(C) In compliance with applicable agency
policies, agreements, rules, regulations, and
other applicable law;

(ii) Are not barred from possession of a
firearm by 18 U.S.C. 922; and

(iii) Adhere to all guidance and orders
issued by the Combatant Commander or the
Chief of Mission regarding possession, use,
safety, and accountability of weapons and
ammunition.

(4) Upon revocation by the Contracting
Officer of the Contractor’s authorization to
possess weapons, the Contractor shall ensure
that all Government-furnished weapons and
unexpended ammunition are returned as
directed by the Contracting Officer.

(5) Whether or not weapons are
Government-furnished, all liability for the
use of any weapon by Contractor personnel
rests solely with the Contractor and the
Contractor employee using such weapon.

(j) Vehicle or equipment licenses.
Contractor personnel shall possess the
required licenses to operate all vehicles or
equipment necessary to perform the contract
in the area of performance.

(k) Military clothing and protective
equipment. (1) Contractor personnel are
prohibited from wearing military clothing
unless specifically authorized by the
Combatant Commander. If authorized to wear
military clothing, Contractor personnel must
wear distinctive patches, arm bands,
nametags, or headgear, in order to be
distinguishable from military personnel,
consistent with force protection measures.

(2) Contractor personnel may wear specific
items required for safety and security, such
as ballistic, nuclear, biological, or chemical
protective equipment.

(1) Evacuation. (1) If the Chief of Mission
or Combatant Commander orders a
mandatory evacuation of some or all
personnel, the Government will provide to
United States and third country national
Contractor personnel the level of assistance
provided to private United States citizens.

(2) In the event of a non-mandatory
evacuation order, the Contractor shall
maintain personnel on location sufficient to
meet contractual obligations unless
instructed to evacuate by the Contracting
Officer.

(m) Personnel recovery. (1) In the case of
isolated, missing, detained, captured or
abducted Contractor personnel, the
Government will assist in personnel recovery
actions.

(2) Personnel recovery may occur through
military action, action by non-governmental
organizations, other U.S. Government-
approved action, diplomatic initiatives, or
through any combination of these options.

(3) The Department of Defense has primary
responsibility for recovering DoD contract
service employees and, when requested, will
provide personnel recovery support to other
agencies in accordance with DoD Directive
2310.2, Personnel Recovery.

(n) Notification and return of personal
effects. (1) The Contractor shall be
responsible for notification of the employee-
designated next of kin, and notification as
soon as possible to the U.S. Consul
responsible for the area in which the event
occurred, if the employee—

(i) Dies;

(ii) Requires evacuation due to an injury;
or

(iii) Is isolated, missing, detained,
captured, or abducted.

(2) The Contractor shall also be responsible
for the return of all personal effects of
deceased or missing Contractor personnel, if
appropriate, to next of kin.

(o) Mortuary affairs. Mortuary affairs for
Contractor personnel who die in the area of
performance will be handled as follows:

(1) If this contract was awarded by DoD,
the remains of Contractor personnel will be
handled in accordance with DoD Directive
1300.22, Mortuary Affairs Policy.

(2)(i) If this contract was awarded by an
agency other than DoD, the Contractor is
responsible for the return of the remains of
Contractor personnel from the point of
identification of the remains to the location
specified by the employee or next of kin, as
applicable, except as provided in paragraph
(0)(2)(ii) of this clause.

(ii) In accordance with 10 U.S.C. 1486, the
Department of Defense may provide, on a
reimbursable basis, mortuary support for the
disposition of remains and personal effects of
all U.S. citizens upon the request of the
Department of State.

(p) Changes. In addition to the changes
otherwise authorized by the Changes clause
of this contract, the Contracting Officer may,
at any time, by written order identified as a
change order, make changes in place of
performance or Government-furnished
facilities, equipment, material, services, or
site. Any change order issued in accordance
with this paragraph shall be subject to the
provisions of the Changes clause of this
contract.
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(q) Subcontracts. The Contractor shall
incorporate the substance of this clause,
including this paragraph (q), in all
subcontracts that require subcontractor
personnel to perform outside the United
States—

(1) In a theater of operations during—

(i) Contingency operations;

(ii) Humanitarian or peacekeeping
operations;

(iii) Other military operations; or

(iv) Military exercises designated by the
Combatant Commander; or

(2) At a diplomatic or consular mission,
when specified by the chief of mission.
(End of clause)

[FR Doc. 06—6278 Filed 7—17—-06; 8:45 am]
BILLING CODE 6820-EP-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 12, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways tominimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Rural Utilities Service

Title: 7 CFR Part 1786, Prepayment of
RUS Guaranteed and Insured Loans to
Electric and Telephone Borrowers.

OMB Control Number: 0572—-0088.

Summary of Collection: The Rural
Electrification (RE) Act of 1936, as
amended, authorizes and empowers the
Administrator of RUS to make loans in
the several States and Territories of the
United States for rural electrification
and for the purpose of furnishing and
improving electric and telephone
service in rural areas and to assist
electric borrowers to implement
demand side management, energy
conservation programs, and on-grid and
off-grid renewable energy systems. 7
CFR part 1786, subparts E and F are
authorized by this section.

Need and Use of the Information: The
information will be collected from
borrowers requesting to prepay their
notes and to determine that the
borrower is qualified to prepay under
the authorizing statues. The overall goal
of subparts E and F is to allow RUS
borrowers to prepay their RUS loan and
the overall goal of subpart G is to
refinance.

Description of Respondents: Business
or other for-profit; Not-for-profit
institutions.

Number of Respondents: 5.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 16.

Rural Utilities Service

Title: 7 CFR 1717 Subpart Y,
Settlement of Debt Owed by Electric
Borrowers.

OMB Control Number: 0572—0116.

Summary of Collection: The Rural
Utilities Service (RUS) makes mortgage
loans and loan guarantees to electric
systems to provide and improve electric
service in rural areas pursuant to the
Rural Electrification Act of 1936, as

amended (7 U.S.C. 901 et. seq.) (RE Act).

Only those electric borrowers that are
unable to fully repay their debts to the
government and who apply to RUS for
relief will be affected by this collection
of information. The information
collected will be similar to that which
any prudent lender would require to
determine whether debt settlement is

required and the amount of relief that is
needed.

Need and Use of the Information:
RUS will collect information to
determine the need for debt settlement;
the amount of debt the borrower can
repay; the future scheduling of debt
repayment; and, the range of
opportunities for enhancing the amount
of debt that can be recovered.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit.

Number of Respondents: 1.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 3,000.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-11304 Filed 7-17-06; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 12, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
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7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: National Animal ID System;
Information Requirements for Animal ID
Number TagManufacturers, Managers,
and Resellers.

OMB Control Number: 0579-0283.

Summary of Collection: The U.S.
Department of Agriculture (USDA)
initiated implementation of the National
Animal Identification System (NAIS) in
2004. NAIS is a cooperative State-
Federal-industry partnership to
standardize and expand animal
identification programs and practices to
all livestock species and poultry. The
first priority of NAIS is to identify
locations that hold and manage
livestock with the nationally unique, 7-
character Premises Identification
Number (PIN). States and Tribes
administer premises registration. Once
producers have registered their
premises, they may obtain official
identification devices that are encoded
or imprinted with an animal
identification number (AIN). As
producers acquire AIN devices, a NAIS
record will be created, linking the
devices to the receiving premises. USDA
is implementing the AIN Management
System—a Web-based system that
administers AINs. Animal health
officials will have critical information
needed during a disease traceback to
determine the origin of an animal or
where it was first tagged.

Need and Use of the Information: In
order to develop and implement an
effective national animal identification
system, USDA needs to be able to
identify animals using compatible,
uniform technology and information
standards. The AIN Management
System, AIN Tag Manufacturer
agreements, and having approved AIN
Tags, Managers and Resellers will
ensure that the animal identification
information is gathered, collected, and
maintained in an effective, uniform
system. Without this animal

identification component, an effective
NAIS would be impossible, and without
the national system, animal disease
outbreaks will be more difficult to trace
and contain.

Description of Respondents: State,
local or tribal government; business or
other for-profit.

Number of Respondents: 2,125.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 3,053.

Animal and Plant Health Inspection
Service

Title: National Animal Identification
System; Information Requirements for
State, Tribal, and Private Animal
Tracking Database Owner.

OMB Control Number: 0579-0288.

Summary of Collection: The National
Animal Identification System (NAIS) is
a cooperative State-Federal-industry
partnership to standardize and expand
animal identification programs and
practices to all livestock species and
poultry. NAIS is comprised of three key
components: Premises registration,
animal identification and animal
tracking. The long-term goal of the NAIS
is to provide animal health officials
with the capability to identify all
livestock and premises that have had
direct contact with a disease of concern
within 48 hours after discovery. NAIS is
currently a voluntary program.

Need and Use of the Information: In
order to develop and implement an
effective national animal identification
system, USDA needs to be able to access
animal tracking information in cases of
animal health events. The animal-
tracking component will help USDA
conduct efficient and effective trace
backs and trace forwards. Without this
animal-tracking component, an effective
NAIS would be impossible, and without
this national system, animal disease
outbreaks (whether naturally occurring
or the result of an act of terrorism) will
be more difficult to trace and contain.
The longer the trace-back takes, the
greater the spread of the disease that in
turns increases the economic losses.
Organizations that wish to participate in
the animal tracking phase must
complete the “Request for Evaluation of
Interim Private/State Animal Tracking
Database” to initiate an APHIS review of
its animal tracking database.

Description of Respondents: State,
local or tribal government; business or
other for-profit.

Number of Respondents: 30.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 210.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E6-11305 Filed 7-17-06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Request for
Comment; Objections to New Land
Management Plans, Plan Amendments,
and Plan Revisions

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension of a
currently approved information
collection, Objections to New Land
Management Plans, Plan Amendments,
and Plan Revisions.

DATES: Comments must be received in
writing on or before September 18, 2006
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Forest
Service, USDA, Assistant Director for
Planning, Ecosystem Management
Coordination, Mail Stop 1104, 1400
Independence Avenue, SW.,
Washington, DC 20250-1104.

Comments also may be submitted via
facsimile to (202) 205—-1012 or by e-mail
to: aerba@fs.fed.us.

The public may inspect comments
received at the Ecosystem Management
Coordination Office, 201 14th St., SW.,
Washington, DC, during normal
business hours. Visitors are encouraged
to call ahead to (202) 205—0895 to
facilitate entry into the building.

FOR FURTHER INFORMATION CONTACT:
Anthony Erba, Ecosystem Management
Coordination, at (202) 205—0895 or e-
mail to: aerba@fs.fed.us. Individuals
who use TDD may call the Federal Relay
Service (FRS) at 1-800-877—8339, 24
hours a day, every day of the year,
including holidays.

SUPPLEMENTARY INFORMATION:

Title: Objection to New Land
Management Plans, Plan Amendments,
and Plan Revisions.

OMB Number: 0596—0158.

Expiration Date of Approval:
December 31, 2006.

Type of Request: Extension of a
currently approved collection.
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Abstract: The information that would
be required by 36 CFR 219.13 is the
minimum information needed for a
citizen or organization to explain the
nature of the objection being made to a
proposed land management plan, plan
amendment, or plan revision and the
reason why the individual or
organization objects. Specifically, an
objector must provide name, mailing
address, and telephone number; and
identification of the specific proposed
plan, amendment or revision that is the
subject of the objection; and a concise
statement explaining how the
environmental disclosure documents, if
any, and proposed plan, amendment, or
revision are inconsistent with law,
regulation, Executive Order, or policy
and any recommendations for change.
The Reviewing Officer must review the
objection(s) and relevant information
and then respond to the objector(s) in
writing.

Estimate of Annual Burden: 10 hours
to prepare the objection.

Type of Respondents: Interested and
affected individuals, organizations, and
governmental units who participate in
the planning process: such as persons
who live in or near National Forest
System (NFS) lands; local, State, and
Tribal governments who have an
interest in the plan; Federal agencies
with an interest in the management of
NFS lands and resources; not-for-profit
organizations interested in NFS
management, such as environmental
groups, recreation groups, educational
institutions; and commercial users of
NFS land and resources.

Estimated Annual Number of
Respondents: 1,210 a year.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 12,100 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and

addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
request for Office of Management and
Budget approval.

Dated: July 13, 2006.
Gloria Manning,
Associate Deputy Chief, NFS.
[FR Doc. E6-11321 Filed 7-17-06; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Request for
Comments; Land Exchanges

AGENCY: Forest Service, USDA.
ACTION: Notice; correction.

SUMMARY: The notice seeking comments
concerning the information collection
for land exchanges published in the
Federal Register/Vol. 71, No. 116/
Friday, June 16, 2006; Page 34879
provided an incorrect e-mail address.
The correct e-mail address to submit
comments on information collection for
land exchanges is: land
exchange@fs.fed.us.
FOR FURTHER INFORMATION CONTACT:
Kathleen L. Dolge, Lands Staff,Forest
Service, USDA, Yates Building, 201
14th Street, SW., Washington, DC
20250-1124, Telephone (202) 205—-1248.
Dated: July 7, 2006.
Gloria Manning,

Associate Deputy Chief, National Forest
System.

[FR Doc. E6-11299 Filed 7—17—06; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Sierra County, CA, Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Sierra County Resource
Advisory Committee (RAC) will meet on
July 26, 2006, in Sierraville, California.
The purpose of the meeting is to discuss
issues relating to implementing the
Secure Rural Schools and Community
Self-Determination Act of 2000
(Payments to States) and the
expenditure of title II funds benefiting
National Forest System lands on the
Humboldt-Toiyabe, Plumas and Tahoe
National Forests in Sierra County.
DATES: The meeting will be held on
Wednesday, July 26, 2006 at 10 a.m.

ADDRESSES: The meeting will be held at
the Sierraville Ranger Station,
Sierraville, CA.

FOR FURTHER INFORMATION CONTACT: Ann
Westling, Committee Coordinator,
USDA, Tahoe National Forest, 631
Coyote St., Nevada City, CA 95959,
(530) 478—6205, e-mail:
awestling@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1)
Welcome and announcements; (2)
Status of previously approved projects;
and (3) Review of and decisions on new
projects proposals for current year. It is
open to the public and the public will
have an opportunity to comment at the
meeting.

Dated: July 10, 2006.
Jean M. Masquelier,
Acting Forest Supervisor.
[FR Doc. 06-6263 Filed 7-17—-06; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Red Bayou Watershed Project; Caddo
Parish, LA

AGENCY: Natural Resources
Conservation Service, USDA.
ACTION: Notice of finding of no
significant impact.

SUMMARY: Pursuant to Section 102 (2)
(C) of the National Environmental
Policy Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR part 1500); and the Natural
Resources Conservation Service
Guidelines (7 CFR part 650); the Natural
Resources Conservation Service, U.S.
Department of Agriculture, gives notice
that an environmental impact statement
is not being prepared for the Red Bayou
Watershed Project, Caddo Parish,
Louisiana.

FOR FURTHER INFORMATION CONTACT:
Donald W. Gohmert, State
Conservationist, Natural Resources
Conservation Service, 3737 Government
Street, Alexandria, Louisiana 71302;
telephone (318) 473-7751.
SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings Donald W. Gohmert, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.
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The purpose of the project is
agricultural irrigation water
management. The proposed plan
consists of a pump station and pipeline
that will allow transfer of water from the
Red River to Red Bayou thus providing
a dependable source of irrigation water
to farmers in the project area.
Associated land treatment measures will
increase the efficiency of existing
irrigation systems, reduce erosion and
sedimentation rates, improve water
quality and provide incidental
opportunities to improve wildlife and
fisheries habitat.

The Notice of Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, state, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data collected during the
environmental assessment are on file
and may be reviewed by contacting
Donald W. Gohmert.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

Donald W. Gohmert,
State Conservationist.
[FR Doc. E6-11350 Filed 7—17-06; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Meeting of the Agricultural
Air Quality Task Force

AGENCY: Natural Resources
Conservation Service (NRCS),
Department of Agriculture.
ACTION: Notice of meeting.

SUMMARY: The Agricultural Air Quality
Task Force (AAQTF) will meet to
continue discussions on air quality
issues relating to agriculture.

DATES: The meeting will convene on
Wednesday, August 30, 2006, through
Thursday, August 31, 2006. Public
comment periods will be held each day.
Individuals making oral presentations
should register in person at the meeting
site and must bring with them 50 copies
of any materials they would like
distributed. Written materials for the
AAQTF’s consideration prior to the
meeting must be received by Dr. Diane
Gelburd no later than Friday, August 4,
2006.

ADDRESSES: The meeting will be held at
the Harrisburg Hilton Hotel, One North

Second Street, Harrisburg, Pennsylvania
17101; telephone: (717) 233-6000.

FOR FURTHER INFORMATION CONTACT:
Questions and comments should be
directed to Dr. Diane Gelburd,
Designated Federal Officer. Dr. Gelburd
may be contacted at USDA Natural
Resources Conservation Service, 1400
Independence Avenue, SW., Room
6158-S, Washington, DC 20250;
telephone: (202) 720-2587; e-mail:
Diane.Gelburd@wdc.usda.gov.

SUPPLEMENTARY INFORMATION: Notice of
this meeting is given under the Federal
Advisory Committee Act, 5 U.S.C. App.
2. Additional information concerning
the AAQTF may be found on the
Internet at http://
www.airquality.nres.usda.gov/AAQTF/.

Draft Agenda of the August 30-31 2006,
Meeting of the AAQTF

A. Welcome to Harrisburg,
Pennsylvania.

B. Discussion of Minutes from Previous
Meeting.

C. Discussion of Documents to be
Approved by the End of the
Meeting.

D. Scientific and Subcommittee
Presentations.

1. Emerging Issues Subcommittee
Report.

2. Research Subcommittee Report.

3. Policy Subcommittee Report.

4. Education and Outreach
Subcommittee Report.

E. U.S. Department of Agriculture
Update.

F. Environmental Protection Agency
Update.

G. Next Meeting, Time and Place.

H. Public Comments.

(Time will be reserved during each daily

session to receive public comments.

Individual presentations will be limited

to 5 minutes.)

Procedural

This meeting is open to the public. At
the discretion of the Chair, members of
the public may give oral presentations
during the meeting. Those persons
wishing to make oral presentations
should register in person at the meeting
site. Those wishing to distribute written
materials at the meeting itself in
conjunction with spoken comments
must bring 50 copies of the materials
with them. Written materials for
distribution to AAQTF members prior to
the meeting must be received by Dr.
Gelburd no later than Friday, August 4,
2006.

Information on Services for Individuals
With Disabilities

For information on facilities or
services for individuals with

disabilities, or to request special
assistance at the meeting, please contact
Dr. Gelburd. USDA prohibits
discrimination in its programs and
activities on the basis of race, color,
national origin, gender, religion, age,
sexual orientation, or disability.
Additionally, discrimination on the
basis of political beliefs and marital or
family status is also prohibited by
statutes enforced by USDA (not all
prohibited bases apply to all programs).
Persons with disabilities who require
alternate means for communication of
program information (Braille, large
print, audio tape, etc.) should contact
the USDA’s Target Center at (202) 720—
2000 (voice and TDD). USDA is an equal
opportunity provider and employer.
Signed in Washington, DG, on July 11,
2006.
Bruce I. Knight,
Chief.
[FR Doc. E6-11360 Filed 7-17-06; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Changes to the
Natural Resources Conservation
Service’s National Handbook of
Conservation Practices

AGENCY: Natural Resources
Conservation Service (NRCS), USDA.
ACTION: Notice of availability of
proposed changes in the NRCS National
Handbook of Conservation Practices for
public review and comment.

SUMMARY: Notice is hereby given of the
intention of NRCS to issue a series of
new or revised conservation practice
standards in its National Handbook of
Conservation Practices. These standards
include: ““Stream Habitat Improvement
and Management (Code 395),” “Fish
Passage (Code 396),” and “Fishpond
Management (Code 399).”” NRCS State
Conservationists who choose to adopt
these practices for use within their
States will incorporate them into
Section IV of their respective electronic
Field Office Technical Guides (eFOTG).
These practices may be used in
conservation systems that treat highly
erodible land or on land determined to
be wetland.

DATES: Effective Dates: Comments will
be received for a 30-day period
commencing with this date of
publication. After consideration of all
comments, final versions of these new
or revised conservation practice
standards will be adopted after the close
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of the 30-day period. Comments should
be submitted to Daniel Meyer, National
Agricultural Engineer, Post Office Box
2890, Room 6139-S, Washington, DC
20013-2890, or via e-mail:

Daniel. Meyer@wdc.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Copies of these standards can be
downloaded or printed from the
following Web site: ftp://ftp-
fe.sc.egov.usda.gov/NHQ/practice-
standards/federal-register/. Single
copies of these standards are also
available from NRCS in Washington,
DC. Submit individual inquiries, in
writing, to Daniel Meyer, National
Agricultural Engineer, Post Office Box
2890, Room 6139-S, Washington, DC
20013-2890, or via e-mail:

Daniel. Meyer@wdc.usda.gov.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
requires NRCS to make available for
public review and comment proposed
revisions to conservation practice
standards used to carry out the highly
erodible land and wetland provisions of
the law. For the next 30 days, NRCS will
receive comments relative to the
proposed changes. Following that
period, a determination will be made by
NRCS regarding disposition of those
comments and a final determination of
changes will be made.

Signed in Washington, DC, on July 11,
2006.
Bruce I. Knight,
Chief.
[FR Doc. E6-11351 Filed 7—17-06; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE

Economic Development Administration
[Docket No.: 060710189-6189-01]

Solicitation of Applications for the
Research and Evaluation Program

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and request for
applications.

SUMMARY: The Economic Development
Administration (EDA) is soliciting
applications for FY 2006 Research and
Evaluation Program funding. EDA’s
mission is to lead the Federal economic
development agenda by promoting
innovation and competitiveness,
preparing American regions for growth
and success in the worldwide economy.
Through its Research and Evaluation

Program, EDA works towards fulfilling
its mission by funding research and
technical assistance projects to promote
competitiveness and innovation in
urban and rural regions throughout the
United States and its territories. By
working in conjunction with its research
partners, EDA will help States, local
governments, and community-based
organizations to achieve their highest
economic potential.

DATES: Applications (on Form ED—900A,
Application for Investment Assistance)
for funding under this notice must be
received by the EDA representative
listed below under ADDRESSES no later
than August 15, 2006 at 5 p.m. EDT.
Applications received after 5 p.m. EDT
on August 15, 2006 will not be
considered for funding. By September
15, 2006, EDA expects to notify the
applicants selected for investment
assistance. The selected applicants
should expect to receive funding for
their projects within thirty (30) days of
EDA’s notification of selection.
ADDRESSES: Applications submitted
pursuant to this notice may be:

1. E-mailed to William P. Kittredge at
wkittredge@eda.doc.gov; or

2. Hand-delivered to William P.
Kittredge, Senior Program Analyst,
Economic Development Administration,
Room 7009, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Washington, DC 20230; or

3. Mailed to William P. Kittredge,
Senior Program Analyst, Economic
Development Administration, Room
7009, U.S. Department of Commerce,
1401 Constitution Avenue, NW.,
Washington, DC 20230.

Applicants are encouraged to submit
applications by e-mail. Applicants are
advised that, due to mail security
measures, EDA’s receipt of mail sent via
the United States Postal Service may be
substantially delayed or suspended in
delivery. EDA will not accept
applications submitted by facsimile.
FOR FURTHER INFORMATION CONTACT: For
additional information, please contact
William P. Kittredge at (202) 482—-5442
or via e-mail at the address listed above.
SUPPLEMENTARY INFORMATION:

Electronic Access: The Federal
Funding Opportunity (FFO)
announcement for this competitive
solicitation is available at
www.grants.gov and at EDA’s Internet
Web site at http://www.eda.gov. Paper
copies of the Form ED—900A,
“Application for Investment
Assistance” (OMB Control No. 0610—
0094), and additional information on
EDA and its Research and Evaluation
Program may be obtained from EDA’s
Internet Web site at http://www.eda.gov.

Funding Availability: Funds
appropriated under the Science, State,
Justice, Commerce and Related Agencies
Appropriations Act, 2006 (Pub. L. 109—
108, 119 Stat. 2290 (2005)) are available
for making awards under the Research
and Evaluation Program authorized by
section 207 of the Public Works and
Economic Development Act of 1965 (42
U.S.C. 3147), as amended (PWEDA), and
13 CFR part 306, subpart A. Funds up
to $200,000 are available, and shall
remain available until expended, for
funding awards pursuant to this
competitive solicitation. This is the
second FFO announcement published
under this program during FY 2006. The
first announcement under National
Technical Assistance was published on
June 16, 2006. EDA anticipates
publishing at least one more FFO
announcement under this program later
this fiscal year.

Statutory Authority: The authority for
the Research and Evaluation Program is
section 207 of PWEDA (42 U.S.C. 3147).
You may access EDA’s currently
effective regulations (codified at 13 CFR
Chapter III) and PWEDA on EDA’s
Internet Web site at http://www.eda.gov.

Catalog of Federal Domestic
Assistance (CFDA) Number: 11.312,
Economic Development—Research and
Evaluation.

Eligibility Requirement: Pursuant to
PWEDA, eligible applicants for and
eligible recipients of EDA investment
assistance include a District
Organization; an Indian Tribe or a
consortium of Indian Tribes; a State; a
city or other political subdivision of a
State, including a special purpose unit
of a State or local government engaged
in economic or infrastructure
development activities, or a consortium
of political subdivisions; an institution
of higher education or a consortium of
institutions of higher education; a
public or private non-profit organization
or association; a private individual; or a
for-profit organization. See section 3 of
PWEDA (42 U.S.C. 3122) and 13 CFR
300.3.

Cost Sharing Requirement: Generally,
the amount of the EDA grant may not
exceed fifty (50) percent of the total cost
of the project. Projects may receive an
additional amount that shall not exceed
thirty (30) percent, based on the relative
needs of the region in which the project
will be located, as determined by EDA.
See section 204(a) of PWEDA (42 U.S.C.
3144) and 13 CFR 301.4(b)(1). Under
this competitive solicitation, the
Assistant Secretary of Commerce for
Economic Development (Assistant
Secretary) has the discretion to establish
a maximum EDA investment rate of up
to one hundred (100) percent where the
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project (i) merits and is not otherwise
feasible without an increase to the EDA
investment rate; or (ii) will be of no or
only incidental benefit to the recipient.
See section 204(c)(3) of PWEDA (42
U.S.C. 3144) and 13 CFR 301.4(b)(4).

While cash contributions are
preferred, in-kind contributions,
consisting of assumptions of debt or
contributions of space, equipment, and
services, may provide the non-Federal
share of the total project cost. See
section 204(b) of PWEDA (42 U.S.C.
3144). EDA will fairly evaluate all in-
kind contributions, which must be
eligible project costs and meet
applicable Federal cost principles and
uniform administrative requirements.
Funds from other Federal financial
assistance awards are considered
matching share funds only if authorized
by statute that allows such use, which
may be determined by EDA’s reasonable
interpretation of the statute. See 13 CFR
300.3. The applicant must show that the
matching share is committed to the
project, available as needed and not
conditioned or encumbered in any way
that precludes its use consistent with
the requirements of EDA investment
assistance. See 13 CFR 301.5.

Intergovernmental Review:
Applications under the Research and
Evaluation Program are not subject to
Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”

Evaluation and Selection Procedures:
To apply for an award under this
announcement, an eligible applicant
must submit a completed application
(Form ED-900A, Application for
Investment Assistance) to EDA during
the timeframe specified in the DATES
section of this notice. Applications
received after 5 p.m. EDT on August 15,
2006 will not be considered for funding.
By September 15, 2006, EDA expects to
notify the applicants selected for
investment assistance. Unsuccessful
applicants will be notified by postal
mail that their applications were not
recommended for funding. Applications
that do not meet all items required or
that exceed the page limitations set forth
in this competitive solicitation will be
considered non-responsive and will not
be considered by the review panel.
Applications that meet all the
requirements will be evaluated by a
review panel comprised of at least three
(3) EDA staff members, all of whom will
be full-time federal employees.

Evaluation Criteria: The review panel
will evaluate the applications and rate
and rank them using the following
criteria of approximate equal weight:

1. Conformance with EDA'’s statutory
and regulatory requirements, including

the extent to which the proposed project
satisfies the award requirements set out
below and as provided in 13 CFR 306.2:

a. Strengthens the capacity of local,
State or national organizations and
institutions to undertake and promote
effective economic development
programs targeted to regions of distress;

b. Benefits distressed regions; and

c. Demonstrates innovative
approaches to stimulate economic
development in distressed regions;

2. The degree to which an EDA
investment will have strong
organizational leadership, relevant
project management experience and a
significant commitment of human
resources talent to ensure the project’s
successful execution (see 13 CFR
301.8(b));

3. The ability of the applicant to
implement the proposed project
successfully (see 13 CFR 301.8);

4. The feasibility of the budget
presented; and

5. The cost to the Federal government.

Selection Factors: EDA expects to
fund the highest ranking applications
submitted under this competitive
solicitation. The Assistant Secretary is
the Selecting Official and will normally
follow the recommendation of the
review panel. However, the Assistant
Secretary may not make any selection,
or he may select an application out of
rank order for the following reasons: (1)
A determination that the application
better meets the overall objectives of
sections 2 and 207 of PWEDA (42 U.S.C.
3121 and 3147); (2) the applicant’s
performance under previous awards; or
(3) the availability of funding.

The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements

The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements,
published in the Federal Register on
December 30, 2004 (69 FR 78389), are
applicable to this competitive
solicitation. This notice may be
accessed by entering the Federal
Register volume and page number
provided in the previous sentence at the
following Internet Web site: http://
gpoaccess.gov/fr/retrieve.html.

Paperwork Reduction Act

This request for applications contains
a collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA). The Office of
Management and Budget (OMB) has
approved the use of the Application for
Investment Assistance (Form ED-900A)
under control number 0610-0094. The
Form ED-900A also incorporates Forms

SF-424 (Application for Financial
Assistance), SF—424A (Budget—Non-
Construction Programs) and SF—424B
(Assurances—Non-Construction
Programs). Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA unless
the collection of information displays a
currently valid OMB control number.

Executive Order 12866

This notice has been determined to be
not significant for purposes of Executive
Order 12866, “Regulatory Planning and
Review.”

Executive Order 13132

It has been determined that this notice
does not contain “policies that have
Federalism implications,” as that phrase
is defined in Executive Order 13132,
“Federalism.”

Administrative Procedure Act/
Regulatory Flexibility Act

Prior notice and an opportunity for
public comments are not required by the
Administrative Procedure Act or any
other law for rules concerning grants,
benefits, and contracts (5 U.S.C.
553(a)(2)). Because notice and
opportunity for comment are not
required pursuant to 5 U.S.C. 553 or any
other law, the analytical requirements of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) are inapplicable. Therefore,
a regulatory flexibility analysis has not
been prepared.

Dated: July 12, 2006.
Benjamin Erulkar,
Deputy Assistant Secretary of Commerce for
Economic Development and Chief Operating
Officer.
[FR Doc. E6-11331 Filed 7-17-06; 8:45 am]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Action Affecting Export Privileges;
Diaa Mohsen; In the Matter of: Diaa
Mohsen, 927 Pavonia Avenue,
Apartment 2, Jersey City, NJ 07306;
Order Denying Export Privileges

A. Denial of Export Privileges of Diaa
Mohsen

On February 15, 2002, in the U.S.
District Court in the Southern District of
Florida, following a plea of guilty, Diaa
Mohsen (“Mohsen’’) was convicted of
violating section 38 of the Arms Export
Control Act (22 U.S.C. 2778 (2000))
(“AECA”). Mohsen pled guilty of
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knowingly and willfully attempting to
export from the United States to
Pakistan stinger missiles and night
vision goggles, items designated as
defense articles without obtaining the
required approval from the U.S.
Department of State. Mohsen was
sentenced to 30 months imprisonment
followed by three years of supervised
release. He was released from prison on
September 13, 2003 and will be released
from U.S. Probation Office supervision
on September 12, 2006.

Section 11(h) of the Export
Administration Act of 1979, as amended
(currently codified at 50 U.S.C. app.

§§ 2401-2420 (2000)) (“Act”) 1 and
Section 766.25 of the Export
Administration Regulations 2
(“Regulations”) provide, in pertinent
part, that “[t]he Director of Exporter
Services, in consultation with the
Director of the Office of Export
Enforcement, may deny export
privileges of any person who has been
convicted of a violation of * * *
AECA,” for a period not to exceed 10
years from the date of conviction. 15
CFR 766.25(a) and (d). In addition,
Section 750.8 of the Regulations states
that BIS’s Office of Exporter Services
may revoke any BIS licenses previously
issued in which the person had an
interest in at the time of his conviction.

I have received notice of Mohsen’s
indictment for violating the AECA, and
have provided notice and an
opportunity for Mohsen to make a
written submission to the Bureau of
Industry and Security as provided in
Section 766.25 of Regulations. Mohsen
made a telephone call to the Office of
Chief Counsel for Industry and Security
and was instructed to make a written
submission as provided by the
Regulations. Having received no
submission from Mohsen, I, following
consultations with the Export
Enforcement, including the Director,
Office of Export Enforcement, have
decided to deny Mohsen’s export
privileges under the Regulations for a
period of 10 years from the date of
Mohsen’s conviction.

Accordingly, it is hereby Ordered:

L. Until February 25, 2012, Diaa
Mohsen, 927 Pavonia Avenue,
Apartment 2, Jersey City, NJ 07306, and
when acting for or on behalf of Mohsen,

1Since August 21, 2001, the Act has been in lapse
and the President, through Executive Order 13222
of August 17, 2001 (3 CFR 2001 Comp. 783 (2002)),
as extended by the Notice of August 2, 2005 (70 FR
45273, August 5, 2005), has continued the
Regulations in effect under the International
Emergency Economic Powers Act (50 U.S.C. 1701—
1706 (2000)) (“IEEPA”).

2The Regulations are currently codified at 15 CFR
parts 730-774 (2006).

his representatives, assigns, agents, or
employees, (collectively referred to
hereinafter as the “Denied Person’’) may
not, directly, or indirectly, participate in
any way in any transaction involving
any commodity, software or technology
(hereinafter collectively referred to as
“item”’) exported or to be exported from
the United States that is subject to the
Regulations, or in any other activity
subject to the Regulations, including,
but not limited to:

A. Applying for, obtaining, or using
any license, License Exception, or
export control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or in any
other activity subject to the Regulations;
or

C. Benefitting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the Regulations, or in
any other activity subject to the
Regulations.

II. No person may, directly or
indirectly, do any of the following:

A. Export or reexport to or on behalf
of the Denied Person any item subject to
the Regulations;

B. Take any action that facilitates the
acquisition or attempted acquisition by
the Denied Person of the ownership,
possession, or control of any item
subject to the Regulations that has been
or will be exported from the United
States, including financing or other
support activities related to a
transaction whereby the Denied Person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from the Denied Person of
any item subject to the Regulations that
has been exported from the United
States;

D. Obtain from the Denied Person in
the United States any item subject to the
Regulations with knowledge or reason
to know that the item will be, or is
intended to be, exported from the
United States; or

E. Engage in any transaction to service
any item subject to the Regulations that
has been or will be exported from the
United States and which is owned,
possessed or controlled by the Denied
Person, or service any item, of whatever
origin, that is owned, possessed or
controlled by the Denied Person if such
service involves the use of any item

subject to the Regulations that has been
or will be exported from the United
States. For purposes of this paragraph,
servicing means installation,
maintenance, repair, modification or
testing.

III. After notice and opportunity for
comment as provided in section 766.23
of the Regulations, any other person,
firm, corporation, or business
organization related to Diaa Mohsen by
affiliation, ownership, control, or
position of responsibility in the conduct
of trade or related services may also be
made subject to the provisions of this
Order.

IV. This Order does not prohibit any
export, reexport, or other transaction
subject to the Regulations where the
only items involved that are subject to
the Regulations are the foreign-
produced direct product of U.S.-origin
technology.

V. This Order is effective immediately
and shall remain in effect until
February 15, 2012.

VI. In accordance with part 756 of the
Regulations, Mohsen may file an appeal
of this Order with the Under Secretary
of Commerce for Industry and Security.
The appeal must be filed within 45 days
from the date of this Order and must
comply with the provisions of part 756
of the Regulations.

VIIL. A copy of this Order shall be
delivered to Mohsen. This Order shall
be published in the Federal Register.

Dated: July 11, 2006.

Eileen M. Albanese,

Director, Office of Exporter Services.

[FR Doc. 06-6273 Filed 7-17—-06; 8:45 am]
BILLING CODE 3510-DT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic from the People’s
Republic of China: Final Results of
2004-2005 Semi—Annual New Shipper
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 4, 2006, the
Department of Commerce (“the
Department”’) published the preliminary
results of new shipper reviews of the
antidumping duty order on fresh garlic
from the People’s Republic of China
(“PRC”). See Fresh Garlic from the
People’s Republic of China: Preliminary
Results of 2004-2005 Semi-Annual New
Shipper Reviews, 71 FR 26322 (May 4,
2006) (“Preliminary Results”). The
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merchandise covered by this order is
fresh garlic as described in the “Scope
of the Order” section of this notice. The
period of review (“POR”) is November
1, 2004, through April 30, 2005. We
invited parties to comment on our
Preliminary Results. We received no
comments, and no new evidence was
placed on the record to cause us to
question that determination. Therefore,
the final results are unchanged from
those presented in the Preliminary
Results. The final dumping margins for
these reviews are listed in the “Final
Results of the Reviews” section below.
EFFECTIVE DATE: July 18, 2006.

FOR FURTHER INFORMATION CONTACT:
Ryan Douglas or Katharine Huang, AD/
CVD Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-1277 and (202)
482-1271, respectively.
SUPPLEMENTARY INFORMATION:

Background

On May 4, 2006, the Department
published the preliminary results of the
2004-2005 semi—annual new shipper
reviews of fresh garlic from the PRC. See
Preliminary Results. These new shipper
reviews cover four respondents,? and

the period November 1, 2004, through
April 30, 2005. In the Preliminary
Results, we invited parties to comment.
We received no comments.

Scope of the Order

The products subject to the
antidumping duty order are all grades of
garlic, whole or separated into
constituent cloves, whether or not
peeled, fresh, chilled, frozen,
provisionally preserved, or packed in
water or other neutral substance, but not
prepared or preserved by the addition of
other ingredients or heat processing.
The differences between grades are
based on color, size, sheathing, and
level of decay.

The scope of this order does not
include the following: (a) garlic that has
been mechanically harvested and that is
primarily, but not exclusively, destined
for non—fresh use; or (b) garlic that has
been specially prepared and cultivated
prior to planting and then harvested and
otherwise prepared for use as seed.

The subject merchandise is used
principally as a food product and for
seasoning. The subject garlic is
currently classifiable under subheadings
0703.20.0010, 0703.20.0020,
0703.20.0090, 0710.80.7060,
0710.80.9750, 0711.90.6000, and
2005.90.9700 of the Harmonized Tariff
Schedule of the United States

(“HTSUS”). Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
order is dispositive. In order to be
excluded from the antidumping duty
order, garlic entered under the HTSUS
subheadings listed above that is (1)
mechanically harvested and primarily,
but not exclusively, destined for non—
fresh use or (2) specially prepared and
cultivated prior to planting and then
harvested and otherwise prepared for
use as seed must be accompanied by
declarations to U.S. Customs and Border
Protection (““CBP”’) to that effect.

Separate Rates

In our Preliminary Results, we
preliminarily found that Chengshun,
Fanhui, Dongbao, and Anqgiu Friend had
met the criteria for the application of a
separate antidumping duty rate. See
Preliminary Results, 71 FR at 26325. We
have not received any information since
the issuance of the Preliminary Results
that provides a basis for reconsideration
of these determinations.

Final Results of the Reviews

The Department has determined that
the following final dumping margins
exist for the period November 1, 2004,
through April 30, 2005:

Margin

Exporter Producer (percent)
Shandong Chengshun Farm Produce Trading Company, Ltd. ............... Jinxiang Chengsen Agricultural Trade Company, Ltd. 0.00
Shenzhen Fanhui Import and Export Co., Ltd. .....ccoccoiiiiiiiiiiiiiiciees Shenzhen Fanhui Import and Export Co., Ltd. 0.00
Qufu Dongbao Import and Export Trade Co., Ltd. .....ccoceeviiiiiineinncnee. Qufu Dongbao Import and Export Trade Co., Ltd. 0.00
Anqiu Friend Food Co., Ltd. ...ccooiiiiiiieiiee e Angiu Friend Food Co., Ltd. 0.00

Duty Assessment and Cash-Deposit
Requirements

The Department will determine, and
CBP shall assess, antidumping duties on
all appropriate entries. In accordance
with 19 CFR 351.106(c)(2), we will
instruct CBP to liquidate, without regard
to antidumping duties, all entries of
subject merchandise during the POR for
which the importer- (or customer-)
specific assessment rate is zero.

Bonding will no longer be permitted
to fulfill security requirements for
shipments of fresh garlic from the PRC
produced by CATC and exported by
Chengshun, produced and exported by
Fanhui, produced and exported by
Dongbao, and produced and exported by
Angiu Friend that are entered, or

1The four respondents are Shandong Chengshun
Farm Produce Trading Company, Ltd.
(“Chengshun”), Shenzhen Fanhui Import and
Export Co., Ltd. (“Fanhui”), Qufu Dongbao Import
and Export Trade Co., Ltd. (“Dongbao”), and Angiu

withdrawn from warehouse, for
consumption on or after the publication
date of the final results of these new
shipper reviews. The following cash
deposit requirements will be effective
upon publication of the final results of
these new shipper reviews for all
shipments of subject merchandise from
Chengshun, Fanhui, Dongbao, and
Angiu Friend entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
by section 751(a)(2)(C) of the Act: (1)
For subject merchandise produced by
CATC and exported by Chengshun;
produced and exported by Fanhui;
produced and exported by Dongbao; or
produced and exported by Angiu
Friend, the cash deposit rate will be

Friend Food Co., Ltd. (“Anqiu Friend”). These new
shipper reviews cover shipments of fresh garlic
from the PRC that were produced by Jinxiang
Chengsen Agricultural Trade Company, Ltd.
(“CATC”) and exported by Chengshun, produced

zero; (2) for subject merchandise
exported by Chengshun but not
produced by CATC, the cash deposit
rate will continue to be the PRC-wide
rate (i.e., 376.67 percent); (3) for subject
merchandise exported by Fanhui,
Dongbao, or Angiu Friend, but
produced by any party other than itself,
the cash deposit rate will be the PRC—
wide rate (i.e., 376.67 percent); (4) for
subject merchandise produced by
Fanhui, Dongbao, or Anqiu Friend, but
exported by any party other than itself,
the cash deposit rate will be the PRC—
wide rate (i.e., 376.67 percent); and (5)
for subject merchandise produced by
CATC but exported by any party other
than Chengshun, the cash deposit rate

and exported by Fanhui, produced and exported by
Dongbao, and produced and exported by Angiu
Friend.
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will be the PRC—wide rate (i.e., 376.67
percent).

Notification of Interested Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during the review period. Pursuant to 19
CFR 351.402(f)(3), failure to comply
with this requirement could result in
the Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”’) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO as explained in
the administrative protective order
itself. Timely written notification of the
return/destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing this
notice in accordance with sections
751(a)(2)(B) and 777(i)(1) of the Act, 19
CFR 351.214(i)(1), and 19 CFR
351.221(b)(5).

Dated: July 11, 2006.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E6-11290 Filed 7-17-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-820]

Certain Hot-Rolled Carbon Steel Flat
Products From India: Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On January 12, 2006, the
Department of Commerce (the
Department) published the preliminary
results of the administrative review of
the antidumping duty order on certain
hot-rolled carbon steel flat products
(HRS) from India. See Certain Hot—
Rolled Carbon Steel Flat Products From
India: Preliminary Results of
Antidumping Duty Administrative
Review, 71 FR 2018 (January 12, 2006)
(Preliminary Results). This review

covers one producer/exporter of HRS,
Essar Steel Ltd. (Essar). The period of
review (POR) is December 1, 2003,
through November 30, 2004. Based on
our analysis of the comments received,
we made changes to the preliminary
dumping margin calculation. Despite
these changes, the calculated dumping
margin for these final results does not
differ from the dumping margin
determined in the Preliminary Results.
The final weighted—average dumping
margin for the reviewed firm is listed
below in the section entitled “Final
Results of Review.”

EFFECTIVE DATE: July 18, 2006.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Pedersen or Howard Smith, AD/
CVD Operations, Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230,
telephone: (202) 482—-2769 or (202) 482—
5193, respectively.

SUPPLEMENTARY INFORMATION:

Background

On January 12, 2006, the Department
published the Preliminary Results in the
Federal Register and invited interested
parties to comment on those results. In
response to the Department’s invitation
to comment on the Preliminary Results
of this review, Essar and Nucor
Corporation (Nucor), one of two
petitioners, filed case briefs on February
22, 2006. Essar, Nucor and United States
Steel Corporation (USSC), the other
petitioner, filed rebuttal briefs on
February 27, 2006. At the Department’s
request, Nucor excluded certain factual
information from its brief and rebuttal
brief and resubmitted its briefs on
March 17, 2006. On March 3, 2006,
Essar withdrew its February 10, 2006,
request for a hearing.

Scope of the Order

The products covered by the
antidumping duty order are certain hot—
rolled carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non—-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths, of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and

without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of the order.

Specifically included within the
scope of the order are vacuum degassed,
fully stabilized (commonly referred to as
interstitial-free (IF)) steels, high
strength low alloy (HSLA) steels, and
the substrate for motor lamination
steels. IF steels are recognized as low
carbon steels with micro—alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro—alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro—alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of the order, regardless of
definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: i) iron
predominates, by weight, over each of
the other contained elements; ii) the
carbon content is 2 percent or less, by
weight; and iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or

2.25 percent of silicon, or

1.00 percent of copper, or

0.50 percent of aluminum, or

1.25 percent of chromium, or

0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or

0.30 percent of tungsten, or

0.10 percent of molybdenum, or

0.10 percent of niobium, or

0.15 percent of vanadium, or

0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of the order
unless otherwise excluded. The
following products, by way of example,
are outside or specifically excluded
from the scope of the order:

¢ Alloy HRS products in which at
least one of the chemical elements
exceeds those listed above
(including, e.g., American Society
for Testing and Materials (ASTM)
specifications A543, A387, A514,
A517, A506).

e Society of Automotive Engineers
(SAE)/American Iron & Steel
Institute (AISI) grades of series 2300
and higher.

e Ball bearing steels, as defined in the
HTSUS.

e Tool steels, as defined in the
HTSUS.
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e Silico-manganese (as defined in the
HTSUS) or silicon electrical steel
with a silicon level exceeding 2.25
percent.

o ASTM specifications A710 and
A736.

e USS abrasion-resistant steels (USS
AR 400, USS AR 500).

¢ All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

¢ Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or
stamping and which have assumed
the character of articles or products
classified outside chapter 72 of the
HTSUS.

The merchandise subject to the order
is classified in the HTSUS at
subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by the order,
including: vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under review is dispositive.

Analysis of Comments Received

The issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum to
David M. Spooner, Assistant Secretary
for Import Administration, from
Stephen J. Claeys, Deputy Assistant

Secretary for Import Administration,
dated concurrently herewith (the
Decision Memorandum), which is
adopted herein, by reference. Attached,
as an appendix to this notice, is a list
of the comments the Department
received from interested parties, all of
which are discussed in the Decision
Memorandum. The Decision
Memorandum is on file in the Central
Record Unit, Room B-099 of the Herbert
C. Hoover Building, and may be
accessed on the Web at http://
ia.ita.doc.gov/frn/index.html.

Changes Since the Preliminary Results

Based on our analysis of comments
received, we made the following
changes in the comparison and margin
calculation programs. For a full
discussion of these changes, see the
Decision Memorandum.

1. We corrected our ministerial error
related to the addition to costs of
credits granted under the Duty
Entitlement Passbook Scheme.

2. We corrected ministerial errors
related to increases of general and
administrative (G&A) and interest
expenses that were added in
addition to increases of material
costs by the Department under the
major input rule.

Final Results of Review

As a result of this review, we
determine that the following weighted—
average dumping margin exists for the
period December 1, 2003, through
November 30, 2004:

Manufacturer/Exporter Margin (percent)

Essar Steel Limited

0.00 (de minimis)

Assessment

The Department has determined, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries, pursuant to
19 CFR § 351.212(b). The Department
calculated an importer—specific duty
assessment rate on the basis of the ratio
of the total amount of antidumping
duties calculated for the examined sales
to the total entered value of the
examined sales. Where the importer—
specific assessment rate is above de
minimis, the Department will instruct
CBP to assess the importer—specific rate
uniformly on the entered value of all
entries of subject merchandise by that
importer. The Department will issue
appropriate assessment instructions
directly to CBP within 15 days of
publication of the final results of
review.

The Department clarified its
‘“automatic assessment” regulation on

May 6, 2003 (68 FR 23954). This
clarification will apply to entries of
subject merchandise during the period
of review produced by companies
included in these final results of review
for which the reviewed companies did
not know their merchandise was
destined for the United States. In such
instances, we will instruct CBP to
liquidate unreviewed entries at the all—
others rate if there is no rate for the
intermediate company involved in the
transaction. For a full discussion of this
clarification, see Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

Cash Deposits

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Tariff Act of
1930, as amended (the Act). In the
instant matter: (1) since the dumping
margin for Essar is de minimis (less than
0.50 percent), no cash deposit will be
required for Essar; (2) for previously
investigated or reviewed companies not
listed above, the cash deposit rate will
continue to be the company—specific
rate published for the most recent
period; (3) if the exporter is not a firm
covered in this review, a prior review,
or the less—than-fair—value (LTFV)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the subject
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be the “all
others” rate of 23.87 percent, which is
the “all others” rate established in the
LTFV investigation (38.72 percent),
adjusted for the export subsidy rate in
the companion countervailing duty
investigation. These cash deposit rates,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review. See
section 751(a)(2)(C) of the Act.

Notification to Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR § 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
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that reimbursement of the antidumping
duties occurred and the concomitant
assessment of double antidumping
duties. This notice is also the only
reminder to parties subject to the
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR § 351.305.
Timely written notification of the
return/destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

The Department is publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 11, 2006.
David M. Spooner,

Assistant Secretary for Import
Administration.

Appendix

List of Issues Discussed in the Issues
and Decision Memorandum

Comment 1: Determining the Market
Price of Electricity in Applying the
Major Input Rule

Comment 2: Whether to Adjust U.S.
Prices for Duties Imposed to Offset
Export Subsidies

Comment 3: Whether to Recalculate
Interest and General and Administrative
Expenses After Applying the Major
Input Rule

Comment 4: Adding Import Duties to
Reported Costs

[FR Doc. E6-11292 Filed 7-17-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-834]

Stainless Steel Sheet and Strip in Coils
from the Republic of Korea; Notice of
Extension of Time Limits for Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: ]uly 18, 2006.

FOR FURTHER INFORMATION CONTACT: Irina
Itkin or Brianne Riker, AD/CVD
Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482—-0656 and (202)
482-0629, respectively.

SUPPLEMENTARY INFORMATION:

Background

The Department of Commerce (the
Department) published an antidumping
duty order on stainless steel sheet and
strip in coils (SSSSC) from the Republic
of Korea on July 27, 1999. See Notice of
Antidumping Duty Order; Stainless
Steel Sheet and Strip in Coils From
United Kingdom, Taiwan and South
Korea, 64 FR 40555 (July 27, 1999). On
August 29, 2005, the Department
published a notice of initiation of an
administrative review of the order on
SSSSC from Korea for the period July 1,
2004, through June 30, 2005. See 70 FR
51009. The respondents in this
administrative review are: Boorim
Corporation, Dae Kyung Corporation,
DaiYang Metal Co., Ltd., Dine Trading
Co., Ltd., and Dosko Co., Ltd. On April
10, 2005, the Department published in
the Federal Register its preliminary
results. See Stainless Steel Sheet and
Strip in Coils from the Republic of
Korea; Preliminary Results and Partial
Rescission of Antidumping Duty
Administrative Review, 71 FR 18074
(Apr. 10, 2006). The final results are
currently due no later than August 8,
2006.

Extension of the Time Limit for Final
Results of Administrative Review

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act) requires
the Department to make a final
determination in an administrative
review within 120 days after the date on
which the preliminary determination is
published. However, if it is not
practicable to complete the review
within this time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the final results to 180 days (or 300 days
if the Department does not extend the
time limit for the preliminary results)
from the date of publication of the
preliminary results.

In accordance with section
751(a)(3)(A) of the Act, and 19 CFR
351.213(h)(2), the Department finds that
it is not practicable to complete the
review within the original time frame
because analysis of the issues presented
in the case briefs, including the issue
related to the U.S. price adjustment for
countervailing duties imposed to offset
export subsidies, requires additional
time. Because it is not practicable to
complete this administrative review
within the time limit mandated by
section 751(a)(3)(A) of the Act and 19
CFR 351.213(h)(2), the Department is
fully extending the time limit for
completion of the final results to 300
days. Therefore, the final results are due
no later than February 5, 2007, the next

business day after 300 days from
publication of the preliminary results.

This notice is issued and published in
accordance with section 751(a)(3)(A) of
the Act.

Dated: July 11, 2006.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E6-11370 Filed 7-17-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-808]

Stainless Steel Wire Rods From India:
Notice of Rescission of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 19, 2006, the
Department of Commerce (The
Department) published a notice of its
intent to rescind the administrative
review of the antidumping duty order
on stainless steel wire rods from India
for Viraj Alloys, Ltd., Viraj Forgings,
Ltd., Viraj Impoexpo, Ltd., Viraj
Smelting, Viraj Profiles, and VSL Wires,
Ltd. (collective, the Viraj entities), and
Mukand Limited (Mukand) due to the
lack of suspended entries of
merchandise subject to the order during
the period December 1, 2004, through
November 30, 2005. See Stainless Steel
Wire Rods from India: Notice of Intent
of Rescind Antidumping Duty
Administrative Review, 71 FR 29124
(May 19, 2006). The Department
received comments from Mukand and
rebuttal comments from the petitioner,
Carpenter Technology Corporation,
regarding Mukand but did not receive
any comments from any parties
regarding the Viraj entities. We are now
rescinding the administrative review
with respect to the Viraj entities and
Mukand.

DATES: Effective Date: July 18, 2006.
FOR FURTHER INFORMATION CONTACT:
Kristin Case or John Holman, AD/CVD
Operations Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-3174 or (202) 482—
3683, respectively.

SUPPLEMENTARY INFORMATION:

Background

After initiating an administrative
review of the Viraj entities and Mukand
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(see Notice of Initiation of Antidumping
and Countervailing Duty Administrative
Reviews and Request for Revocation in
Part, 71 FR 5241 (February 1, 2006)), the
Department determined that there were
no suspended entries of merchandise
subject to the order involving any of the
Viraj entities or Mukand for the period
of review (POR). Therefore, it published
a notice of intent to rescind the
administrative review and requested
comments with respect to its intent to
rescind the administrative review of
wire rods from India. See Stainless Steel
Wire Rods from India: Notice of Intent
to Rescind Antidumping Duty
Administrative Review, 71 FR 29124
(May 19, 2006) (Intent to Rescind).

On May 18, 2006, Mukand submitted
a letter claiming that it had an entry of
subject merchandise during the POR.
The letter included a copy of U.S.
Customs and Border Protection (CBP)
form 7501 which indicated a November
2005 entry date. On June 5, 2006,
Mukand submitted a case brief and
documentation to support its claim that
it had an entry during the POR. On June
16, 2006, the petitioner submitted
comments rebutting Mukand’s
arguments. At the request of Mukand,
on June 21, 2006, we held a hearing on
our intent to rescind the administrative
review with respect to Mukand. The
Department did not receive comments
concerning its intent to rescind the
administrative review of the Viraj
entities.

Scope of the Order

The products covered by this order
are certain stainless steel wire rods,
which are hot-rolled or hot-rolled
annealed and/or pickled rounds,
squares, octagons, hexagons or other
shapes, in coils. Wire rods are made of
alloy steels containing, by weight, 1.2
percent or less of carbon and 10.5
percent or ore of chromium, with or
without other elements. These products
are only manufactured by hot-rolling,
are normally sold in coiled form, and
are of solid cross section. The majority
of wire rods sold in the United States
are round in cross-section shape,
annealed, and pickled. The most
common size is 5.5 millimeters in
diameter.

The products are currently classifiable
under subheadings 7221.00.0005,
7221.00.0015, 7221.00.0030,
7221.00.0045, and 7221.00.0075 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
proceeding remains dispositive.

Analysis of Comments Received

All issues concerning the Intent to
Rescind raised in the case and rebuttal
briefs by parties to the administrative
review of the order on stainless steel
wire rods from India are addressed in
the “Issues and Decision Memorandum”’
(Decision Memo) from Stephen J.
Claeys, Deputy Assistant Secretary, to
David M. Spooner, Assistant Secretary,
dated July 12, 2006, which is hereby
adopted by this notice. The Decision
Memo, which is a public document, is
on file in the Central Records Unit, main
Commerce building, Room B—099, and
is accessible on the Web at http://
ia.ita.doc.gov/frn/index.html. The paper
copy and electronic version of the
Decision Memo are identical in content.

Rescission of Administrative Review

Section 751(a) of the Act provides
that, when conducting administrative
reviews, the Department shall determine
the dumping margin for entries during
the POR. Further, according to 19 CFR
351.213(d)(3), the Department may
rescind an administrative review in
whole or only with respect to a
particular exporter or producer if it
concludes that, during the POR, there
were no entries, exports, or sales of the
subject merchandise, as the case may be.
The Department has consistently
interpreted the statutory and regulatory
language as requiring ““‘that there be
entries during the period of review upon
which to assess antidumping duties.”
See Granular Polytetrafluoroethylene
Resin from Japan: Notice of Rescission
of Antidumping Duty Administrative
Review, 70 FR 44088, 44088 (August 1,
2005), and Stainless Steel Plate in Coils
from Taiwan: Final Rescission of
Antidumping Duty Administrative
Review, 66 FR 18610 (April 10, 2001). In
Allegheny Ludlum Corp. v. United
States, 346 F.3d 1368 (Fed. Cir. 2003),
the Court of Appeals for the Federal
Circuit upheld the Department’s
practice of rescinding annual reviews
when there are no entries of subject
merchandise during the POR. See also
Stainless Steel Plate in Coils from
Taiwan: Final Rescission of
Antidumping Duty Administrative
Review, 68 FR 63067, 63068 (November
7, 2003) (stating that “‘the Department’s
interpretation of its statute and
regulations, as affirmed by the Court of
Appeals for the Federal Circuit,
supports not conducting an
administrative review when the
evidence on the record indicates that
respondents had no entries of subject
merchandise during the POR”).

Viraj Entities

Previously we determined that “there
are no suspended entries of
merchandise subject to the order
involving any of the Viraj entities for the
POR.” See Intent to Rescind. Further,
we received no comments with respect
to this determination. Therefore, we are
rescinding the review with respect to
the Viraj Entities.

Mukand

Previously we determined that “there
were no entries of merchandise subject
to the order from Mukand during the
POR.” See Intent to Rescind.

After a review of all of the facts on the
record, we have determined that
Mukand’s entry in question entered
after the POR. We found that the entry
documentation submitted by Mukand
was actually pre-filed and indicated the
broker’s elected date of entry and not
the actual date of entry. Morever,
Mukand confirmed this fact when it
stated in its case brief that “wire rod
then moved in bond from Los Angeles
to Chicago. When it arrived in Chicago
Customs, Customs indicated a December
5, 2006, release date as the arrival date
in the Port of Chicago.” See Mukand’s
Letter to the Secretary, dated June 5,
2006.

Thus, we are rescinding the review
with respect to Mukand. For a detailed
discussion of this issue, see the Decision
Memo and also the “Memorandum to
the File” from the analyst through
Minoo Hatten, Program Manager,
“2004—2005 Entry of Stainless Steel
Wire Rods from India by Mukand
Limited,” dated July 12, 2006.

Thus, the regulations, previous
administrative decisions, and case law
all support rescission of the
administrative review in this case.
Therefore, the Department rescinds the
administrative review with respect to
the Viraj entities and Mukand.

This notice is published in
accordance with sections 751(a)(1) and
777(1)(1) of the Act and 19 CFR
351.213(d).

Dated: July 12, 2006.

Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 06-6300 Filed 7-7—-06; 8:45 am|
BILLING CODE 3510-DS-M
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-401-806]

Stainless Steel Wire Rod From
Sweden: Notice of Extension of Time
Limit for 2004—2005 Administration
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: July 18, 2006.

FOR FURTHER INFORMATION CONTACT:
Brian Smith, AD/CVD Operations,
Office 2, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone (202)
482—-1766.

SUPPLEMENTARY INFORMATION:

Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department of Commerce
(“Department”) to issue the preliminary
results of an administrative review
within 245 days after the last day of the
anniversary month of an order for which
a review is requested and a final
determination within 120 days after the
date on which the preliminary results
are published. If it is not practicable to
complete the review within the time
period, section 751(a)(3)(A) of the Act
allows the Department to extend these
deadlines to a maximum of 365 days
and 180 days, respectively.

Background

On April 26, 2006, the Department
partially extended the time limit for the
preliminary results in this review until
August 1, 2006. See Stainless Steel Wire
Rod from Sweden: Notice of Extension
of Time Limit for 2004-2005
Administrative Review, 71 FR 25813
(May 2, 2006).

Extension of Time Limits for
Preliminary Results

As a result of recent meetings which
took place between the interested

parties and Department officials on June
19 and 22, 2006, the Department
requires additional time to consider a
model matching criteria issue raised by
the respondent in this review and seek
additional comment on the matter.
Thus, it is not practicable to complete
the preliminary results of this review by
August 1, 2006. Therefore, the
Department is fully extending the time
limit for completion of the preliminary
results to 365 days, in accordance with
section 751(a)(3)(A) of the Act. The
preliminary results are now due no later
than October 2, 2006, the next business
day after 365 days from the last day of
the anniversary month of the order. The
deadline for the final results continues
to be 120 days after publication of the
preliminary results.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 11, 2006.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E6-11291 Filed 7-17-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

Quarterly Update to Annual Listing of
Foreign Government Subsidies on
Articles of Cheese Subject to an In—
Quota Rate of Duty

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: ]uly 18, 2006.

FOR FURTHER INFORMATION CONTACT:
Maura Jeffords or Eric Greynolds, AD/
CVD Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave., NW, Washington, DC 20230,
telephone: (202) 482—3146 or 6071,
respectively.

SUPPLEMENTARY INFORMATION: Section
702 of the Trade Agreements Act of

APPENDIX

1979 (as amended) (“the Act”) requires
the Department of Commerce (‘‘the
Department”’) to determine, in
consultation with the Secretary of
Agriculture, whether any foreign
government is providing a subsidy with
respect to any article of cheese subject
to an in—quota rate of duty, as defined
in section 702(h) of the Act, and to
publish an annual list and quarterly
updates of the type and amount of those
subsidies. We hereby provide the
Department’s quarterly update of
subsidies on articles of cheese that were
imported during the period January 1,
2006, through March 31, 2006.

The Department has developed, in
consultation with the Secretary of
Agriculture, information on subsidies
(as defined in section 702(h) of the Act)
being provided either directly or
indirectly by foreign governments on
articles of cheese subject to an in—quota
rate of duty. The appendix to this notice
lists the country, the subsidy program or
programs, and the gross and net
amounts of each subsidy for which
information is currently available. The
Department will incorporate additional
programs which are found to constitute
subsidies, and additional information
on the subsidy programs listed, as the
information is developed.

The Department encourages any
person having information on foreign
government subsidy programs which
benefit articles of cheese subject to an
in—quota rate of duty to submit such
information in writing to the Assistant
Secretary for Import Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

This determination and notice are in
accordance with section 702(a) of the
Act.

Dated: July 12, 2006.

David M. Spooner,

Assistant Secretary for Import
Administration.

SUBSIDY PROGRAMS ON CHEESE SUBJECT TO AN IN-QUOTA RATE OF DUTY"

Country

Program(s)

AUSEHA eeeiiee e

Belgium ..
Canada

CYPIUS ittt ettt

Denmark ...
Finland

European Union Restitution Payments
EU Restitution Payments

Export Assistance on Certain Types of
Cheese

EU Restitution Payments

EU Restitution Payments

EU Restitution Payments

Gross? Subsidy (8/ | Nets Subsiay ($/b)
$ 0.00 $0.00
$0.00 $0.00
$0.30 $0.30
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
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APPENDIX—Continued

SUBSIDY PROGRAMS ON CHEESE SUBJECT TO AN IN-QUOTA RATE OF DUTY"

Country

Program(s)

FranCe ..o

Germany ...
Greece
Hungary*
Ireland ....
Italy
Lithuania
Netherlands ..

NOIWAY ..o

Poland .........oooiiiiiie s

Portugal ..

SPAIN i

Switzerland
U.K.

EU Restitution Payments
EU Restitution Payments
EU Restitution Payments
EU Restitution Payments
EU Restitution Payments
EU Restitution Payments
EU Restitution Payments
EU Restitution Payments
Indirect (Milk) Subsidy
Consumer Subsidy

Total

EU Restitution Payments
EU Restitution Payments
EU Restitution Payments
Deficiency Payments

EU Restitution Payments

Gross? ?;)bs'dy &/ | Nets Subsidy ($/1b)
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00

1This chart includes only those countries which exported articles of cheese to the United States during 1st Quarter, 2006, Luxembourg, Poland
and Slovenia did not export articles of cheese to the United States during the 1st Quarter, 2006.

2Defined in 19 U.S.C. 1677(5).
3Defined in 19 U.S.C. 1677(6).

[FR Doc. E6-11369 Filed 7-17-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-821]

Notice of Rescission of Countervailing
Duty Administrative Review: Certain
Hot-Rolled Carbon Steel Flat Products
from India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 28, 2006, the
Department of Commerce (“the
Department”’) published a notice of
intent to rescind the administrative
review of the countervailing duty order
on certain hot-rolled carbon steel flat
products from India. The review covers
Essar Steel, Ltd. (“Essar”). The period of
review (“POR”) is January 1, 2005,
through December 31, 2005. The
Department received no comments
concerning the intent to rescind;
therefore, we are rescinding the
administrative review. We have found
that, during the POR, Essar made no
shipments of subject merchandise to the
United States during the POR.

EFFECTIVE DATE: ]uly 18, 2006.

FOR FURTHER INFORMATION CONTACT:
Preeti Tolani, AD/CVD Operations,
Office 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Ave., NW,
Washington, DC 20230; telephone: (202)
482—-0395.

SUPPLEMENTARY INFORMATION:

Background

On March 28, 2006, the Department
published a notice of intent to rescind
the administrative review of the
countervailing duty order on certain
hot-rolled carbon steel flat products
from India. See Notice of Intent to
Rescind Countervailing Duty
Administrative Review: Certain Hot—
Rolled Carbon Steel Flat Products from
India, 71 FR 15379 (March 28,
2006)(“Intent to Rescind’’). On April 20,
2006, the Department published a
correction to the notice of intent to
rescind. See Notice of Correction to
Notice of Intent to Rescind
Countervailing Duty Administrative
Review: Certain Hot-Rolled Carbon
Steel Flat Products from India, 71 FR
20390 (April 20, 2006). We invited
interested parties to comment on the
Intent to Rescind. We received no
comments.

Scope of Review

The merchandise subject to this order
is certain hot-rolled flat-rolled carbon—
quality steel products of a rectangular
shape, of a width of 0.5 inch or greater,
neither clad, plated, nor coated with
metal and whether or not painted,
varnished, or coated with plastics or
other non—metallic substances, in coils
(whether or not in successively
superimposed layers), regardless of
thickness, and in straight lengths, of a
thickness of less than 4.75 mm and of
a width measuring at least 10 times the
thickness. Universal mill plate (i.e., flat—
rolled products rolled on four faces or
in a closed box pass, of a width

exceeding 150 mm, but not exceeding
1250 mm, and of a thickness of not less
than 4 mm, not in coils and without
patterns in relief) of a thickness not less
than 4.0 mm is not included within the
scope of this order.

Specifically included in the scope of
this order are vacuum—degassed, fully
stabilized (commonly referred to as
interstitial-free (“IF’’)) steels, high—
strength low—alloy (“HSLA”) steels, and
the substrate for motor lamination
steels. IF steels are recognized as low—
carbon steels with micro—alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro—alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro—alloying levels of
elements such as silicon and aluminum.

Steel products included in the scope
of this order, regardless of definitions in
the Harmonized Tariff Schedule of the
United States (“HTSUS”), are products
in which: i) Iron predominates, by
weight, over each of the other contained
elements; ii) the carbon content is 2
percent or less, by weight; and iii) none
of the elements listed below exceeds the
quantity, by weight, respectively
indicated:

1.80 percent of manganese, or

2.25 percent of silicon, or

1.00 percent of copper, or

0.50 percent of aluminum, or

1.25 percent of chromium, or

0.30 percent of cobalt, or

0.40 percent of lead, or
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1.25 percent of nickel, or

0.30 percent of tungsten, or

0.10 percent of molybdenum, or

0.10 percent of niobium, or

0.15 percent of vanadium, or

0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this order
unless otherwise excluded. The
following products, by way of example,
are outside or specifically excluded
from the scope of this order:

¢ Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., ASTM
specifications A543, A387, A514,
A517, A506).

e SAE/AISI grades of series 2300 and
higher.

e Ball bearings steels, as defined in
the HTSUS.

e Tool steels, as defined in the
HTSUS.

e Silico-manganese (as defined in the
HTSUS) or silicon electrical steel
with a silicon level exceeding 2.25
percent.

e ASTM specifications A710 and
A736.

e USS Abrasion-resistant steels (USS
AR 400, USS AR 500).

¢ All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

¢ Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or
stamping and which have assumed
the character of articles or products
classified outside chapter 72 of the
HTSUS.

The merchandise subject to this order
is currently classifiable in the HTSUS at
subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled flat-rolled carbon—
quality steel covered by this order,
including: vacuum—degassed fully
stabilized; high—strength low—alloy; and
the substrate for motor lamination steel
may also enter under the following tariff

numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
Department’s written description of the
merchandise subject to this order is
dispositive.

Rescission of Administrative Review

On February 16, 2006, Essar asserted
that it had made no shipments of subject
merchandise during the POR and
requested that the Department rescind
the review. The petitioner did not
comment on Essar’s claim of no
shipments. On February 27, 2006, the
Department conducted a customs query
to ascertain whether there were any
entries of the subject merchandise from
Essar during the POR; the query showed
that there were none. See the March 15,
2006, Memorandum to the File from the
Team regarding Customs Query, the
public version of which is on file in the
Central Records Unit (“‘CRU”). Thus, the
Department was able to confirm that
Essar had no entries of subject
merchandise during the POR.

Pursuant to 19 CFR 351.213(d)(3), the
Department may rescind an
administrative review if the Secretary
concludes that during the POR, there
were no entries, exports, or sales of the
subject merchandise, as the case may be.
See Certain Hot-Rolled Lead and
Bismuth Carbon Steel Products From
Germany: Notice of Termination of
Countervailing Duty Administrative
Review, 64 FR 44489 (August 16, 1999),
and Final Results and Partial Rescission
of Countervailing Duty Administrative
Review: Stainless Steel Sheet and Strip
From the Republic of Korea, 68 FR
13267 (March 19, 2003). Therefore,
because Essar had no entries of subject
merchandise during the POR, consistent
with the regulation and our practice, we
determine to rescind this review.

Cash Deposit Requirements

We will instruct CBP to continue to
collect cash deposits for Essar at the rate
set forth in the most recently completed
administrative review.

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”) of their
responsibility concerning the
disposition of proprietary information

disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This administrative review and this
notice are issued and published in
accordance with sections 751(a)(1) and
777(i)(1) of the Act.

Dated: July 11, 2006.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E6-11371 Filed 7-17-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 071306E]

Endangered Species; File No. 1570

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
Southeast Fisheries Science Center
(SEFSC), NMFS, 75 Virginia Beach
Drive, Miami, Florida 33149, has
applied in due form for a permit to take
green (Chelonia mydas), loggerhead
(Caretta caretta), Kemp’s ridley
(Lepidochelys kempii), hawsbill
(Eretmochelys imbricata), olive ridley
(Lepidochelys olivacea), and leatherback
(Dermochelys coriacea) sea turtles for
purposes of scientific research.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
August 17, 2006.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)427—2521; and

Southeast Region, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701;
phone (727)824-5312; fax (727)824—
5309.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
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13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Comments may also be submitted by
facsimile at (301)427-2521, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period.

Comments may also be submitted by
e-mail. The mailbox address for
providing e-mail comments is
NMFS.PriComments@noaa.gov. Include
in the subject line of the e-mail
comment the following document
identifier: File No. 1570.

FOR FURTHER INFORMATION CONTACT:
Patrick Opay or Carrie Hubard,
(301)713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

The proposed research would
evaluate modifications to commercial
fishing gear to mitigate sea turtle
interactions and capture. These
evaluations and subsequent gear
modifications would help to reduce
incidental turtle bycatch in the gear
types studied. By assessing those
animals incidentally captured, the
research would also provide new data to
improve stock assessments, assess the
impact of anthropogenic activities,
better manage and, ultimately, recover
these species. The research would take
up to 253 loggerhead, 101 Kemp’s
ridley, 112 leatherback, 51 green, 37
hawksbill, 36 olive ridley sea turtles,
and 88 unidentified hardshell species
(e.g., a turtle that escaped from the gear
before identification could be made).
Animals would be handled, measured,
weighed, photographed, flipper tagged,
passive integrated transponder tagged,
skin biopsied, and released. A subset of
these animals would be captured by
trawl research authorized by the permit.
The research would take place in waters
of the Atlantic Ocean, Gulf of Mexico,
Caribbean Sea and their tributaries. The
permit would be issued for 5 years.

Dated: July 13, 2006.
P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. E6-11368 Filed 7—17-06; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Determination under the African
Growth and Opportunity Act

July 12, 20086.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA)

ACTION: Directive to the Commissioner
of Customs and Border Protection.

SUMMARY: The Committee for the
Implementation of Textile Agreements
(CITA) has determined that certain
textile and apparel goods from
Madagascar shall be treated as
“handloomed, handmade, folklore
articles, or ethnic printed fabrics”” and
qualify for preferential treatment under
the African Growth and Opportunity
Act. Imports of eligible products from
Madagascar with an appropriate visa
will qualify for duty-free treatment.

EFFECTIVE DATE: July 17, 2006.

FOR FURTHER INFORMATION CONTACT:
Anna Flaaten, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Sections 112(a) and 112(b)(6) of
the African Growth and Opportunity Act
(Title I of the Trade and Development Act of
2000, Pub. L. No. 106-200) (“AGOA™), as
amended by Section 7(c) of the AGOA
Acceleration Act of 2004 (Pub. L. 108-274)
(“AGOA Acceleration Act”) (19 U.S.C. §§
3721(a) and (b)(6)); Sections 2 and 5 of
Executive Order No. 13191 dated January 17,
2001; Sections 25-27 and Paras. 13-14 of
Presidential Proclamation 7912 dated June
29, 2005.

AGOA provides preferential tariff
treatment for imports of certain textile
and apparel products of beneficiary sub-
Saharan African countries, including
handloomed, handmade, or folklore
articles of a beneficiary country that are
certified as such by the competent
authority in the beneficiary country.
The AGOA Acceleration Act further
expanded AGOA by adding ethnic
printed fabrics to the list of products
eligible for the preferential treatment
described in section 112(a) of the
AGOA. In Executive Order 13191 and
Presidential Proclamation 7912, the
President authorized CITA to consult
with beneficiary sub-Saharan African
countries and to determine which, if
any, particular textile and apparel goods
shall be treated as handloomed,
handmade, folklore articles, or ethnic
printed fabrics. See Executive Order
13191, 66 FR 7271, 7272 (January 22,
2001); Presidential Proclamation 7912,

70 FR 37959, 37961 & 63 (June 30,
2005).

In a letter to the Commissioner of
Customs dated January 18, 2001, the
United States Trade Representative
directed Customs to require that
importers provide an appropriate export
visa from a beneficiary sub-Saharan
African country to obtain preferential
treatment under section 112(a) of the
AGOA (66 FR 7837). The first digit of
the visa number corresponds to one of
nine groupings of textile and apparel
products that are eligible for preferential
tariff treatment. Grouping “9” is
reserved for handmade, hand-loomed,
folklore articles, or ethnic printed
fabrics.

CITA has consulted with Malagasy
authorities and has determined that
handloomed fabrics, handloomed
articles (e.g., handloomed rugs, scarves,
place mats, and tablecloths), and
handmade articles made from
handloomed fabrics, if produced in and
exported from Madagascar, are eligible
for preferential tariff treatment under
section 112(a) of the AGOA, as
amended. After further consultations
with Malagasy authorities, CITA may
determine that additional textile and
apparel goods shall be treated as
folklore articles or ethnic printed
fabrics. In the letter published below,
CITA directs the Commissioner of
Customs and Border Protection to allow
duty-free entry of such products under
U.S. Harmonized Tariff Schedule
subheading 9819.11.27 if accompanied
by an appropriate AGOA visa in
grouping “9”.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

July 12, 2006.

Comumissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: The Committee for the
Implementation of Textiles Agreements
(“CITA”), pursuant to Sections 112(a) and
(b)(6) of the African Growth and Opportunity
Act (Title I of the Trade and Development
Act of 2000, Pub. L. No. 106-200) (“AGOA”"),
as amended by Section 7(c) of the AGOA
Acceleration Act of 2004 (Pub. L. 108-274)
(“AGOA Acceleration Act””) (19 U.S.C. §§
3721(a) and (b)(6)), Executive Order No.
13191 dated January 17, 2001, and
Presidential Proclamation 7912 dated June
29, 2005, has determined, effective on July
17, 2006, that the following articles shall be
treated as articles eligible under Category 9
of the AGOA: handloomed fabrics,
handloomed articles (e.g., handloomed rugs,
scarves, placemats, and tablecloths), and
handmade articles made from handloomed
fabrics, if made in Madagascar from fabric
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handloomed in Madagascar. Such articles are
eligible for duty-free treatment only if
entered under subheading 9819.11.27 and
accompanied by a properly completed visa
for product grouping ““9”, in accordance with
the provisions of the Visa Arrangement
between the Government of Madagascar and
the Government of the United States
Concerning Textile and Apparel Articles
Claiming Preferential Tariff Treatment under
Section 112 of the Trade and Development
Act of 2000. After further consultations with
Malagasy authorities, CITA may determine
that additional textile and apparel goods
shall be treated as folklore articles or ethnic
printed fabrics.

Sincerely,
James C. Leonard III,
Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 06—6299 Filed 7-13-06; 3:17 pm]
BILLING CODE 3510-DS

DEPARTMENT OF DEFENSE

Office of the Secretary
[DoD-2006—0S—-0105]

Privacy Act of 1974; System of
Records

AGENCY: Office of the Secretary, DoD.

ACTION: Notice to amend systems of
records.

SUMMARY: The Office of the Secretary of
Defense is amending a system of records
notice in its existing inventory of record
systems subject to the Privacy Act of
1974, (5 U.S.C. 552a), as amended.
DATES: This proposed action will be
effective without further notice on
August 17, 2006 unless comments are
received which result in a contrary
determination.

ADDRESSES: Send comments to the OSD
Privacy Act Coordinator, Records
Management Section, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Ms.
Juanita Irvin at (703) 696—4940.
SUPPLEMENTARY INFORMATION: The Office
of the Secretary of Defense systems of
records notices subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the address above.

The specific changes to the record
system being amended are set forth
below followed by the notice, as
amended, published in its entirety. The
proposed amendments are not within
the purview of subsection (r) of the
Privacy Act of 1974, (5 U.S.C. 552a), as
amended, which requires the
submission of a new or altered system
report.

Dated: July 12, 2006.
L.M. Bynum,
OSD Federal Register Liaison Officer,
Department of Defense.
DPR 31

SYSTEM NAME:
Personal Commercial Solicitation

Evaluation (June 19, 2006, 71 FR 35259).

CHANGES:

* * * * *

NOTIFICATION PROCEDURE:

In the first paragraph, delete “1745
Jefferson Davis Highway’’ and replace
with ““241 S. 18th Street”.

In the second paragraph, change the
word “much® to “such.”

RECORD ACCESS PROCEDURES:

In the first paragraph, delete “1745
Jefferson Davis Highway’’ and replace
with ““241 S. 18th Street”.

* * * * *

DPR 31

SYSTEM NAME:

Personal Commercial Solicitation
Evaluation.

SYSTEM LOCATION:

Department of Defense, Military
Community and Family Policy, ATTN:
Morale, Welfare and Recreation Policy
Office, 241 S. 18th Street, Suite 302,
Arlington, VA 22202-3424.

Records are also located at
installations and activities where the
commercial solicitation occurred.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Active duty service members and
solicitors.

CATEGORIES OF RECORDS IN THE SYSTEM:

Name of sales representative and
company; appointment information;
conduct of sale representative; active
duty service member’s name, home and
work phone number, unit address and
email.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulation; 15 U.S.C. 1601,
Congressional findings and declaration
of purpose; and DoD Directive 1344.7,
Personnel Commercial Solicitation on
DoD Installations.

PURPOSE(S):

The information is used to document
the active duty service member’s
experience with the sales
representatives. Service member
responses ensure sales representatives
conduct themselves fairly and in

accordance with DoD Directive 1344.7.
Information may be used as part of a
case file in the event proceedings are
considered necessary to deny or
withdraw permission for the sales
representative and/or the company to
solicit on one or more military
installations.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of OSD’s
compilation of systems of records
notices do not apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Paper in file folders.

RETRIEVABILITY:

Records are retrieved by the active
duty service members’ name and unit.

SAFEGUARDS:

Records are maintained in controlled
areas accessible only to authorized
personnel with a valid requirement and
authorization to enter. Physical entry is
restricted by use of combination
numbered and cipher locks.

RETENTION AND DISPOSAL:

Permanent. Cut off and retire to the
Washington National Records Center
when superseded or obsolete.

SYSTEM MANAGER(S) AND ADDRESS:

Department of Defense, Military
Community and Family Policy, ATTN:
Morale, Welfare and Recreation Policy
Office, 241 S. 18th Street, Suite 302,
Arlington, VA 22202-3424.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Office of
the Under Secretary of Defense (Military
Community and Family Policy), ATTN:
Morale, Welfare and Recreation Policy
Directorate, 241 S. 18th Street, Suite
302, Arlington, VA 22202-3424.

Individuals also can seek such
information from the office responsible
for commercial solicitation activities for
the installation or activity where the
commercial solicitation occurred.
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Requests should include the
individual’s name, phone number, and
address.

RECORD ACCESS PROCEDURES:

Individual seeking access to
information about themselves should
address written requests to the Office of
the Under Secretary of Defense (Military
Community and Family Policy), ATTN:
Morale, Welfare and Recreation Policy
Directorate, 241 S. 18th Street, Suite
302, Arlington, VA 22202-3424.

Individuals also can obtain such
information from the office responsible
for commerical solicitation activities for
the installation or activity where the
commercial solicitation occurred.

Requests should include the
individual’s name, phone number, and
address.

CONTESTING RECORD PROCEDURES:

The OSD rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in OSD Administrative
Instruction 81; 32 CFR part 311; or may
be obtained from the system manager.

RECORD SOURCE CATEGORIES:
Active duty service member.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 06-6270 Filed 7-17-06; 8:45 am]
BILLING CODE 1005-06-M

DEPARTMENT OF DEFENSE
Defense Intelligence Agency
[DoD-2006-0S-0098]

Privacy Act of 1974; Systems of
Records

AGENCY: Defense Intelligence Agency,
DoD.

ACTION: Notice to amend a system of
records.

SUMMARY: The Defense Intelligence
Agency is amending a system of records
notice to its existing inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended.
DATES: This proposed action will be
effective without further notice on
August 17, 2006 unless comments are
received that would result in a contrary
determination.

ADDRESSES: Freedom of Information
Office, Defense Intelligence Agency
(DAN-1A), 200 MacDill Blvd,
Washington, DC 20340-5100.

FOR FURTHER INFORMATION CONTACT: Ms.
Theresa Lowery at (202) 231-1193.
SUPPLEMENTARY INFORMATION: The
Defense Intelligence Agency notices for

systems of records subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
address above.

The specific changes to the record
system being amended are set forth
below followed by the notice, as
amended, published in its entirety. The
proposed amendment are not within the
purview of subsection (r) of the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, which requires the
submission of a new or altered system
report.

Dated: July 12, 2006.
L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

LDIA 0010

SYSTEM NAME:

Requests for Information (February
22,1993, 58 FR 10613).

CHANGES:

* * * * *

SYSTEM NAME:

Delete entry and replace with:
“Requests for Freedom of Information
Act, Privacy Act, and Mandatory
Declassification Review Information”.

SYSTEM LOCATION:

Delete entry and replace with:
“Defense Intelligence Agency,
Washington, DC 20340-5100.”

* * * * *

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with: “‘5
U.S.C. 301, Departmental Regulations; 5
U.S.C. 552, Freedom of Information
Act—FOIA; 5 U.S.C. 552a, Privacy Act;
DoD 5400.7-R, DoD FOIA Program; DoD
5400.11-R, DoD Privacy Program; and
DIA Instruction 5400.11R, Privacy Act
Instruction.”

PURPOSE(S):

Delete first paragraph and replace
with: “To provide records and
documentation in response to requests
from the public sector for information
which is originated by or contained in
the files of the Defense Intelligence
Agency.”

* * * * *

STORAGE:

Delete entry and replace with: ‘“Paper
records in file folders and electronically
in a database.”

RETRIEVABILITY:

Delete entry and replace with:
‘“Alphabetically by surname of
individual and case numbers.”

SAFEGUARDS:

Delete entry and replace with:
“Records are maintained in a building
protected by security guards and are
stored in vaults, safes or locked cabinets
and are accessible only to authorized
personnel who are properly screened,
cleared and trained in the protection of
privacy information.”

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with: “Public
Access Branch, Defense Intelligence
Agency, Washington, DC 20340-5100.”

NOTIFICATION PROCEDURE:

Delete entry and replace with:
“Individuals seeking to determine
whether information about themselves
is contained in this system of records
should address written inquiries to the
Freedom of Information Act Office
(DAN-1A/FQOIA), Defense Intelligence
Agency, 200 MacDill Blvd, Washington,
DC 20340-5100.

Individuals should provide their full
name, current address, telephone
number and, if the request is made
under the Privacy Act, Social Security
Number. Providing the Social Security
Number is voluntary and it will be used
solely for identification purposes.
Failure to provide the Social Security
Number will not affect the ind