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Presidential Documents

Title 3—

The President

[FR Doc. 06—4868
Filed 5-23-06; 8:45 am]
Billing code 3195-01-P

Proclamation 8020 of May 19, 2006

National Hurricane Preparedness Week, 2006

By the President of the United States of America

A Proclamation

During National Hurricane Preparedness Week, private organizations, public
officials, and government agencies will highlight the preparations necessary
for the new hurricane season that begins on June 1.

Last year, a record number of hurricanes caused unprecedented devastation
across an entire region of our country. Our citizens along the Gulf Coast
demonstrated their strength and resilience, and individuals across America
revealed their compassion and resolve by opening their hearts, homes, and
communities to those in need.

After these storms, Federal, State, and local governments have worked to
enhance our Nation’s ability to respond to large-scale natural disasters. The
Federal Government has conducted an extensive review of preparedness
and response efforts, and actions are being taken at all levels of government
to improve communications and strengthen emergency response capabilities.

To help individuals, families, and businesses prepare for the future, the
Department of Homeland Security provides checklists and information on
natural disasters and other threats at ready.gov. By working together, govern-
ment, private entities, and civic and charitable organizations can help in-
crease preparedness for this year’s hurricane season.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim May 21 through May
27, 2006, as National Hurricane Preparedness Week. I call upon government
agencies, private organizations, schools, media, and residents in the coastal
areas of our Nation to share information about hurricane preparedness and
response to help save lives and protect communities.

IN WITNESS WHEREOQOF, I have hereunto set my hand this nineteenth day
of May, in the year of our Lord two thousand six, and of the Independence
of the United States of America the two hundred and thirtieth.

~ /
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Presidential Documents

Title 3—

The President

Proclamation 8021 of May 19, 2006

National Maritime Day, 2006

By the President of the United States of America

A Proclamation

The United States Merchant Marine plays an important role in ensuring
our national security and strengthening our economy. As we celebrate Na-
tional Maritime Day and the 70th anniversary of the Merchant Marine Act,
we pay tribute to merchant mariners and their faithful service to our Nation.

Since 1775, merchant mariners have bravely served our country, and in
1936, the Merchant Marine Act officially established their role in our military
as a wartime naval auxiliary. During World War II, merchant mariners were
critical to the delivery of troops and supplies overseas, and they helped
keep vital ocean supply lines operating. President Franklin D. Roosevelt
praised these brave merchant mariners for persevering ‘“despite the perils
of the submarine, the dive bomber, and the surface raider.” Today’s merchant
mariners follow those who courageously served before them as they continue
to provide crucial support for our Nation’s service men and women. America
is grateful for their commitment to excellence and devotion to duty.

In addition to helping defend our country, merchant mariners facilitate
commerce by importing and exporting goods throughout the world. They
work with our Nation’s transportation industry to share their valuable skills
and experience in ship maintenance, navigation, and cargo transportation.
This past year, the good work and compassion of merchant mariners also
played an important role in hurricane relief efforts. Ships brought urgently
needed supplies to the devastated areas, provided assistance for oil spill
cleanup, generated electricity, and provided meals and lodging for recovery
workers and evacuees.

In recognition of the importance of the U.S. Merchant Marine, the Congress,
by joint resolution approved on May 20, 1933, as amended, has designated
May 22 of each year as ‘“National Maritime Day,” and has authorized and
requested that the President issue an annual proclamation calling for its
appropriate observance.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, do hereby proclaim May 22, 2006, as National Maritime Day.
I call upon all the people of the United States to mark this observance
by honoring the service of merchant mariners and by displaying the flag
of the United States at their homes and in their communities. I also request
that all ships sailing under the American flag dress ship on that day.
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IN WITNESS WHEREOF, I have hereunto set my hand this nineteenth day
of May, in the year of our Lord two thousand six, and of the Independence
of the United States of America the two hundred and thirtieth.

~ /

[FR Doc. 06—4869
Filed 5-23-06; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. APHIS—2006-0039]

Pine Shoot Beetle; Additions to
Quarantined Areas; Wisconsin

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the pine
shoot beetle regulations by designating
the State of Wisconsin, in its entirety, as
a quarantined area based on the
detection of new pine shoot beetle
infested areas in the State, as well as its
decision to no longer enforce intrastate
movement restrictions. This action is
necessary to prevent the spread of pine
shoot beetle, a pest of pine trees, into
noninfested areas of the United States.

DATES: This interim rule is effective May
24, 2006. We will consider all
comments that we receive on or before
July 24, 2006.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
lower “Search Regulations and Federal
Actions” box, select “Animal and Plant
Health Inspection Service” from the
agency drop-down menu, then click on
“Submit.” In the Docket ID column,
select APHIS-2006—0039 to submit or
view public comments and to view
supporting and related materials
available electronically. Information on
using Regulations.gov, including
instructions for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“User Tips” link.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to APHIS-2006—-0039, Regulatory
Analysis and Development, PPD,
APHIS, Station 3A—-03.8, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to APHIS-2006—-0039.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Weyman Fussell, Program Manager, Pest
Detection and Management Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1231; (301) 734—
5705.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 7 CFR 301.50
through 301.50-10 (referred to below as
the regulations) restrict the interstate
movement of certain regulated articles
from quarantined areas in order to
prevent the spread of pine shoot beetle
(PSB) into noninfested areas of the
United States.

PSB is a pest of pine trees that can
cause damage in weak and dying trees,
where reproduction and immature
stages of PSB occur. During “‘shoot
feeding,” young beetles tunnel into the
center of pine shoots (usually of the
current year’s growth), causing stunted
and distorted growth in host trees. PSB
is also a vector of several diseases of
pine trees. Factors that may result in the
establishment of PSB populations far
from the location of the original host
tree include: (1) Adults can fly at least
1 kilometer, and (2) infested trees and
pine products are often transported long
distances. This pest damages urban
ornamental trees and can cause
economic losses to the timber,
Christmas tree, and nursery industries.

PSB hosts include all pine species.
The beetle has been found in a variety
of pine species (Pinus spp.) in the
United States. Scotch pine (P. sylvestris)
is the preferred host of PSB. The Animal
and Plant Health Inspection Service
(APHIS) has determined, based on
scientific data from European countries,
that fir (Abies spp.), larch (Larix spp.),
and spruce (Picea spp.) are not hosts of
PSB.

The regulations in § 301.50-3 provide
that the Administrator of APHIS will list
as a quarantined area each State, or each
portion of a State, in which PSB has
been found by an inspector, in which
the Administrator has reason to believe
PSB is present, or that the Administrator
considers necessary to regulate because
of its inseparability for quarantine
enforcement purposes from localities in
which PSB has been found.

The regulations further provide that
less than an entire State will be
designated as a quarantined area only if
the Administrator determines that: (1)
The State has adopted and is enforcing
a quarantine and regulations that
impose restrictions on the intrastate
movement of regulated articles that are
equivalent to those imposed on the
interstate movement of those articles
and (2) the designation of less than the
entire State as a regulated area will
otherwise be adequate to prevent the
artificial interstate spread of PSB.

In accordance with these criteria, the
State of Wisconsin has contained nine
counties designated as quarantined
areas in the regulations. However,
surveys ! conducted by State and
Federal inspectors have revealed that
additional areas in the State of
Wisconsin are infested with PSB, and
the State has notified APHIS that it no
longer wishes to enforce a quarantine
and regulations on the intrastate
movement of regulated articles within
its borders. Therefore, we are amending
§ 301.50-3(c) to designate the State of
Wisconsin, in its entirety, as a
quarantined area.

Entities affected by this interim rule
may include nursery stock growers,
Christmas tree farms, logging
operations, and others who sell, process,
or move regulated articles. As a result of
this interim rule, any regulated articles
to be moved interstate from the State of

1 Copies of the surveys may be obtained by
writing to the individual listed under FOR FURTHER
INFORMATION CONTACT.
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Wisconsin must first be inspected and/
or treated in order to qualify for a
certificate or limited permit authorizing
the movement.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent PSB from
spreading to noninfested areas of the
United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

This emergency situation makes
timely compliance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
impracticable. We are currently
assessing the potential economic effects
of this action on small entities. Based on
that assessment, we will either certify
that the rule will not have a significant
economic impact on a substantial
number of small entities or publish a
regulatory flexibility analysis.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106—113, 113 Stat.
1501A—293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

m 2.In § 301.50-3, paragraph (c), the
entry for Wisconsin is revised to read as
follows:

§301.50-3 Quarantined areas.

* * * * *

(C] * * %
Wisconsin

The entire State.

Done in Washington, DC, this 18th day of
May 2006.

W. Ron DeHaven,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 06-4810 Filed 5-23—06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. APHIS-2006-0046]
Emerald Ash Borer; Quarantined
Areas; Indiana, Michigan, and Ohio

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the emerald
ash borer regulations by adding areas in
Indiana, Michigan, and Ohio to the list
of areas quarantined because of emerald
ash borer. As a result of this action, the
interstate movement of regulated

articles from those areas is restricted.
This action is necessary to prevent the
artificial spread of the emerald ash borer
from infested areas in the States of
Indiana, Michigan, and Ohio into
noninfested areas of the United States.
DATES: This interim rule was effective
May 18, 2006. We will consider all
comments that we receive on or before
July 24, 2006.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
lower “Search Regulations and Federal
Actions” box, select “Animal and Plant
Health Inspection Service” from the
agency drop-down menu, then click on
“Submit.” In the Docket ID column,
select APHIS—2006—0046 to submit or
view public comments and to view
supporting and related materials
available electronically. Information on
using Regulations.gov, including
instructions for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“User Tips” link.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to APHIS—-2006-0046, Regulatory
Analysis and Development, PPD,
APHIS, Station 3A-03.8, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to APHIS-2006—0046.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah McPartlan, Operations Officer,
Pest Detection and Management
Programs, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1236;
(301) 734-4387.

SUPPLEMENTARY INFORMATION:

Background

The emerald ash borer (EAB) (Agrilus
planipennis) is a destructive wood-
boring insect that attacks ash trees
(Fraxinus spp., including green ash,
white ash, black ash, and several
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horticultural varieties of ash). The
insect, which is indigenous to Asia and
known to occur in China, Korea, Japan,
Mongolia, the Russian Far East, Taiwan,
and Canada, eventually kills healthy ash
trees after it bores beneath their bark
and disrupts their vascular tissues.

Quarantined Areas

The EAB regulations in 7 CFR 301.53—
1 through 301.53-9 (referred to below as
the regulations) restrict the interstate
movement of regulated articles from
quarantined areas to prevent the
artificial spread of EAB to noninfested
areas of the United States. Portions of
the States of Indiana, Michigan, and
Ohio are already designated as
quarantined areas.

Recent surveys conducted by
inspectors of State, county, and city
agencies and by inspectors of the
Animal and Plant Health Inspection
Service (APHIS) have revealed that
infestations of EAB have occurred
outside the quarantined areas in
Indiana, Michigan, and Ohio.
Specifically, new infestations of EAB
have been detected in Adams, Hamilton,
Huntington, Marion, and Randolph
Counties, IN; Alcona, Barry, Benzie,
Berrien, Charlevoix, Cheboygan,
Chippewa, Huron, Ionia, Iosco,
Kalamazoo, Kent, Mason, Montcalm,
Montmorency, Oceana, Ogemaw,
Presque Isle, Roscommon, Sanilac, St.
Joseph, and Van Buren Counties, MI;
and Defiance, Delaware, Erie, Fulton,
Hancock, Henry, Huron, Lorain, Ottawa,
Sandusky, Williams, and Wood
Counties, OH. Officials of the U.S.
Department of Agriculture and officials
of State, county, and city agencies in
Indiana, Michigan, and Ohio are
conducting intensive survey and
eradication programs in the infested
areas. Indiana, Michigan, and Ohio have
quarantined the infested areas and have
restricted the intrastate movement of
regulated articles from the quarantined
areas to prevent the spread of EAB
within each State. However, Federal
regulations are necessary to restrict the
interstate movement of regulated
articles from the quarantined areas to
prevent the spread of EAB to other
States.

The regulations in § 301.53-3(a)
provide that the Administrator of APHIS
will list as a quarantined area each
State, or each portion of a State, where
EAB has been found by an inspector,
where the Administrator has reason to
believe that EAB is present, or where
the Administrator considers regulation
necessary because of its inseparability
for quarantine enforcement purposes
from localities where EAB has been
found.

Less than an entire State will be
designated as a quarantined area only
under certain conditions. Such a
designation may be made if the
Administrator determines that: (1) The
State has adopted and is enforcing
restrictions on the intrastate movement
of regulated articles that are equivalent
to those imposed by the regulations on
the interstate movement of regulated
articles; and (2) the designation of less
than an entire State as a quarantined
area will be adequate to prevent the
artificial spread of the EAB.

In accordance with these criteria and
the recent EAB findings described
above, we are amending § 301.53-3(c) to
add Adams, Hamilton, Huntington,
Marion, and Randolph Counties, and
the remaining portions of LaGrange and
Steuben Counties, IN; portions of
Alcona, Barry, Benzie, Berrien,
Charlevoix, Cheboygan, Chippewa,
Huron, Ionia, Iosco, Kalamazoo, Kent,
Mason, Montcalm, Montmorency,
Oceana, Ogemaw, Presque Isle,
Roscommon, Sanilac, St. Joseph, and
Van Buren Counties, MI; and all or
portions of Defiance, Delaware, Erie,
Fulton, Hancock, Henry, Huron, Lorain,
Ottawa, Sandusky, Williams, and Wood
Counties, OH, to the list of quarantined
areas. An exact description of the
quarantined areas can be found in the
rule portion of this document.

Emergency Action

This rulemaking is necessary on an
emergency basis to help prevent the
spread of EAB to noninfested areas of
the United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

We are amending the EAB regulations
by adding areas in Indiana, Michigan,
and Ohio to the list of quarantined

areas. As a result of this action, the
interstate movement of regulated
articles from those areas is restricted.
This action is necessary to prevent the
artificial spread of this plant pest into
noninfested areas of the United States.

This interim rule will affect business
entities located within the newly
expanded quarantined areas of Indiana,
Ohio, and Michigan. In Indiana, this
interim rule may affect as many as 26
nurseries, 18 firewood dealers, and
approximately 20 ash lumber producers
and an unknown number of woodlot
owners.! However, we do not have
information on the exact number of
operations that will be subject to
movement restrictions in the expanded
quarantined area. Only regulated
articles to be moved out of the
quarantine area will be affected. We
welcome information that the public
may offer on the number of entities in
Indiana and the proportion of their sales
that will be affected by the rule.

In Ohio, at least 100 nurseries,
nursery stock dealers, and landscapers
are located within the newly
quarantined areas.2 Also located within
quarantined areas are 60 ash lumber
operations, 18 firewood dealers, 10
sawmills, 10 pallet and other wood
product manufacturers, and an
unknown number of woodlot owners.3
We do not have information on the
exact number of operations that will be
affected by movement restrictions in
Ohio’s expanded quarantined area.
Again, only restricted articles moved
out of the quarantine area. We welcome
information that the public may offer on
the number of entities in Ohio and the
proportion of their sales that will be
affected by the rule.

Although more than 7,000 nursery
operations are located within the
quarantined areas of Michigan, the rule
only affects the proportion of nursery
stock in these operations that is
deciduous shade trees of an ash species.
It is also estimated that approximately
5,000 to 6,000 sawmills and firewood
dealers are located within or near
quarantined areas of the State. The
Michigan EAB survey program is
currently a statewide effort, and
estimated that as many as 15,000 firms
and businesses located in quarantined
areas may be affected. As with the
newly quarantined areas in Ohio and
Indiana, we do not have information on
the exact number of operations that will

1Robert Waltz, State Entomologist, Indiana
Division of Entomology & Plant Pathology, personal
communication.

22002 U.S. Census of Agriculture, County Data,
Table 2.

3Tom Harrison, Ohio Department of Agriculture,
personal communication.
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be regulated by the interim rule in
Michigan newly EAB-infested areas,
only that there were around 317
nurseries in that area in 2002. We invite
public comment regarding the number
of entities in Michigan and the
proportion of their sales that will be
affected by the rule.

The exact number and size of newly
affected entities is unknown. However,
it is reasonable to assume that most are
small in size according to the U.S. Small
Business Administration’s standards.
The small business size standard based
upon the North American Industry
Classification System (NAICS) code
111421 (nursery and tree production) is
$750,000 or less in annual receipts. The
small business size standard based upon
NAICS code 113210 (forest nursery and
gathering of forest products) is $5
million or less in annual receipts. The
small business size standard based upon
NAICS codes 113310 (logging
operations) and 321113 (sawmills) is
500 or fewer persons employed by the
operation.* It is estimated that more
than 90 percent of nursery operations
located in these States are small
operations with annual receipts of less
than $750,000 (including nursery
operations that sell deciduous shade
trees).5 It is reasonable to assume that
nearly all sawmills and logging
operations have 500 or fewer
employees, since more then 80 percent
of the sawmills located in these States
have fewer than 20 employees and each
State has an average of 14 to 15
employees per operation.®

The percentage of annual revenue
attributable to ash species alone for
affected entities is unknown. However,
by way of comparison, only about 10 to
20 of the nurseries in the original
quarantined area in Michigan (six
counties), that is, 0.2 to 0.5 percent of
all nurseries, were expected to be
significantly affected by that rule. It is
possible that a similarly small
percentage of nurseries will be
significantly affected in the areas
quarantined under this rule.

Under the regulations, regulated
articles may be moved interstate from a
quarantined area into or through an area
that is not quarantined if they are
accompanied by a certificate or limited
permit. An inspector or a person
operating under a compliance

4Based upon 2002 Census of Agriculture—State
Data and the “Small Business Size Standards by
NAICS Industry,” Code of Federal Regulations,
Title 13, Chapter 1.

5 “Nursery Crops: 2003 Summary,” National
Agricultural Statistics Service, USDA July 2004.

62002 Economic Census: Manufacturing,” U.S.
Census Bureau, July 2005 (Indiana, Michigan, and
Ohio Geographical reports).

agreement will issue a certificate for
interstate movement of a regulated
article if certain conditions are met,
including that the regulated article is
determined to be apparently free of
EAB.

Businesses could be affected by the
regulations in two ways. First, if a
business wishes to move regulated
articles interstate from a quarantined
area, that business must either: (1) Enter
into a compliance agreement with
APHIS for the inspection and
certification of regulated articles to be
moved interstate from the quarantined
area; or (2) present its regulated articles
for inspection by an inspector and
obtain a certificate or a limited permit,
issued by the inspector, for the
interstate movement of regulated
articles. The inspections may be
inconvenient, but they should not be
costly in most cases, even for businesses
operating under a compliance
agreement who would perform the
inspections themselves. For those
businesses that elect not to enter into a
compliance agreement, APHIS would
provide the services of the inspector
without cost. There is also no cost for
the compliance agreement, certificate, or
limited permit for the interstate
movement of regulated articles.

Second, there is a possibility that,
upon inspection, a regulated article
could be determined by the inspector to
be potentially infested with EAB, and,
as a result, the article would be
ineligible for interstate movement under
a certificate. In such a case, the entity’s
ability to move regulated articles
interstate would be restricted. However,
the affected entity could conceivably
obtain a limited permit under the
conditions of § 301.53-5(b).

Our experience with administering
the EAB regulations and the regulations
for other pests, such as the Asian
longhorned beetle, that impose
essentially the same conditions on the
interstate movement of regulated
articles lead us to believe that any
economic effects on affected small
entities will be small and are
outweighed by the benefits associated
with preventing the spread of EAB into
noninfested areas of the United States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires

intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Public Law 106-113, 113 Stat.
1501A-293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Public
Law 106—224, 114 Stat. 400 (7 U.S.C. 1421
note).

m 2.In § 301.53-3, paragraph (c) is
amended as follows:

m a. Under the heading Indiana, by
revising the entries for LaGrange County
and Steuben County, and by adding, in
alphabetical order, entries for Adams
County, Hamilton County, Huntington
County, Marion County, and Randolph
County to read as set forth below.

m b. Under the heading Michigan, by:

m i. Removing the entry for Barry and
Ionia Counties.

m ii. In the entry for Montcalm County,
designating the description of the
Crystal Lake area as paragraph (1) and
adding a new paragraph (2) to read as
set forth below.

m iii. In the entry for Presque Isle
County, designating the description of
the Ocqueoc Lake area as paragraph (1)
and adding a new paragraph (2) to read
as set forth below.

m iv. In the entry for St. Joseph County,
designating the description of the
Nottawa/Colon area as paragraph (1)
and adding a new paragraph (2) to read
as set forth below.
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m v. Revising the entries for Alcona and
Iosco Counties, Berrien County, Oceana
County, Roscommon County, and
Sanilac County to read as set forth
below.

m vi. Adding, in alphabetical order,
entries for Barry, Ionia, and Kent
Counties; Benzie County; Charlevoix
County; Cheboygan County; Chippewa
County; Huron County; Iosco County;
Iosco and Ogemaw Counties; Kalamazoo
County; Mason County; Montmorency
County; and Van Buren County to read
as set forth below.

m c. Under the heading Ohio, by

revising the entries for Defiance County,
Fulton County, Hancock County, Henry
County, Ottawa County, Sandusky
County, and Wood County, and by
adding, in alphabetical order, entries for
Delaware County, Erie County, Huron
County, Lorain County, and Williams
County to read as set forth below.

§301.53-3 Quarantined areas.

* * * * *
(C) * * *
Indiana

Adams County. The entire county.
Hamilton County. The entire county.
Huntington County. The entire
county.
LaGrange County. The entire county.
Marion County. The entire county.
Randolph County. The entire county.
Steuben County. The entire county.

Michigan

Alcona and Iosco Counties. Cedar
Lake/Van Etten area: Greenbush
Township in Alcona County in its
entirety and that portion of Oscoda
Township east of an imaginary line that
begins at the intersection of Barlow
Road and the Alcona/losco County line

and runs due south to River Road.
* * * * *

Barry, Ionia, and Kent Counties.
Freeport/Lake Odessa area: That portion
of the counties bounded by a line drawn
as follows: Beginning at the intersection
of 84th Street and Wingeier Avenue;
then east on 84th Street to Keim Road;
then east on Keim Road to Nash
Highway; then south on Nash Highway
to Campbell Road; then east on
Campbell Road to Jackson Road; then
south on Jackson Road to Musgrove
Highway; the east on Musgrove
Highway to Bliss Road; then south on
Bliss Road to Martin Road; then south
on Martin Road to Jordon Road; then
west on Jordon Road to its end and
continuing west along the shared
boundary between Sections 9 and 16 in
Carlton Township to Sisson Road; then
west on Sisson Road to Wood School
Road; then north on Wood School Road

to Baker Avenue; then north on Baker
Avenue to 100th Street; then east on
100th Street to Wingeier Avenue; then
north on Wingeier Avenue to the point
of beginning.

Benzie County. Almira, Homestead,
Inland, and Platte area: That portion of
the counties bounded by a line drawn
as follows: Beginning at the intersection
of Ely Road and Hooker Road; then east
on Hooker Road to Burnt Mill Road;
then south on Burnt Mill Road to
Bronson Lake Road; then east on
Bronson Lake Road to Marl Road; then
south on Marl Road to Fewins Road,;
then east on Fewins Road to Lamb Road;
then south on Lamb Road to Cinder
Road; then southwest on Cinder Road to
Miller Road; then south on Miller Road
to Homestead Road; then west on
Homestead Road to Zimmerman Road;
then north on Zimmerman Road to
Benzie Highway; then east on Benzie
Highway to Ely Road; then north on Ely
Road to the point of beginning.

Berrien County. (1) Benton area: That
portion of Benton Township west of
southbound Michigan Route 139 and
that part of Benton Harbor south of
Main Street and west of Fair Avenue.

(2) Royalton area: That portion of
Royalton Township north of Glenlord
Road and Michigan Route 63, and west
of Michigan Route 139.

(3) Sawyer area: Chickaming
Township, City of Bridgman, that
portion of Lake Township south of
Shawnee Road and west of Date Road,
and that portion of Weesaw Township
north of Woods Road and west of Pardee
Road.

(4) St. Joseph area: St. Joseph
Township in its entirety and that
portion of the City of St. Joseph south
and west of the St. Joseph River.

(5) Watervliet Township and the City
of Watervliet.

* * * * *

Charlevoix County. That portion of
the county that includes Evangeline
Township in its entirety; Boyne City
west of Melrose Township; and Eveline
Township east of an imaginary line
running north/south between the
western boundary lines of Bay and
Wilson Townships.

Cheboygan County. (1) Cheboygan
area: That portion of the county
bounded by a line drawn as follows:
Beginning at the intersection of
Woiderski Road and Inverness Trail
Road; then south on Inverness Trail
Road to its end and continuing south
along an imaginary line to Maple Grove
Lane; then east on Maple Grove Lane to
Michigan Route 27; then south on
Michigan Route 27 to the Inverness/
Mullett Township line; then east along

the Inverness/Mullett Township line to
the Aloha/Benton Township line; then
east along the Aloha/Benton Township
line to the Benton/Grant Township line;
then east along the Benton/Grant
Township line to Black River Road; then
northwest on Black River Road to Kreft
Road; then north on Kreft Road to its
end and continuing north along an
imaginary line to McCormick Road; then
northwest on McCormick Road to
Orchard Road; then west on Orchard
Road to Upper Mograin Road; then
north on Upper Mograin Road to
Wartella Road; then west on Wartella
Road to Butler Road; then north on
Butler Road to Vanyea Road; then west
on Vanyea Road to Eastern Avenue;
then north on Eastern Road to Lincoln
Avenue; then west on Lincoln Avenue
to Riggsville Road; then west on
Riggville Road to Woiderski Road; then
west on Woiderski Road to the point of
beginning.

Chippewa County. Brimley area. That
portion of the county bounded by a line
drawn as follows: Beginning at the
intersection of Michigan Route 28 and
Crawford Street; then north on Crawford
Street to Irish Line Road; then north on
Irish Line Road to its end and
continuing north along an imaginary
line to the Bay Mills/Superior Township
line; then north and east along the Bay
Mills/Superior Township line to the
Lake Superior shoreline; then east along
the Lake Superior shoreline to the Bay
Mills/Soo Township line; then south on
the Bay Mills/Soo Township line to the
intersection of the Dafter and Superior
Township lines at 6 Mile Road; then
south along the Dafter/Superior
Township line to Forrest Road; then
south on Forrest Road to Michigan
Route 28; then west on Michigan Route
28 to the point of beginning.

Note: This quarantined area includes tribal
land of the Bay Mills Indian Community.
Movement of regulated articles on those
lands is subject to tribal jurisdiction.

* * * * *

Huron County. Caseville area: Lake
Township in its entirety, and that
portion of Caseville Township north of
a line drawn as follows: Beginning on
the Lake Huron shoreline at Legion
Drive; then east on Legion Drive to its
end and continuing east along an
imaginary line to Gwinn Road; then east
on Gwinn Road to the Caseville/Lake
Township lines.

Iosco County. Tawas Point area: That
portion of the county that includes the
City of East Tawas in its entirety and
Baldwin Township east of Wilber Road.
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Iosco and Ogemaw Counties. Londo
Lake area: That portion of Iosco and
Ogemaw Counties bounded by a line
drawn as follows: Beginning at the
intersection of Michigan Route 65 and
Kokosing Road; then south on Michigan
Route 65 to the intersection of Galion
Road and the Reno and Plainsfield
Township lines; then west along the
Reno and Plainfield Township lines to
Peters Road; then west on Peters Road
to Sage Lake Road; then north and west
on Sage Lake Road to Laird Lake Road;
then north along an imaginary line to
Short Lake Road; then continuing north
on Short Lake Road to East Rose City
Road; then east on East Rose City Road
to Long Lake Road; then north on Long
Lake Road to Kokosing Road; then east
on Kokosing Road to the point of
beginning.

* * * * *

Kalamazoo County. Leonidas area:
That portion of Wakeshma Township
south of W Avenue.

* * * * *

Mason County. Ludington area: That
portion of the county west of North
Lincoln Road, including Hamlin
Township.

* * * * *

Montcalm County. (1) Crystal Lake
area: * * *

(2) Vestaburg area: That portion of
Home Township east of Deja Road and
that portion of Richland Township west
of Douglas Road.

Montmorency County. Long Lake area:
That portion of the county bounded by
a line drawn as follows: Beginning at
the intersection of County Road 452 and
Hubert Road; then west on Hubert Road
to the point where it turns northwest;
then south from this point along an
imaginary line to County Road 628; then
west and southwest on County Road 628
to Voyer Lake Road; then south on
Voyer Lake Road to Brush Creek Truck
Trail; then east on Brush Creek Truck
Trail to Pine Oaks Road; then south on
Pine Oaks Road to Pleasant Valley Road;
the east on Pleasant Valley Road to State
Street; then north on State Street to
where it becomes County Road 451;
then north on County Road 451 to
County Road 452; then north on County
Road 452 to the point of beginning.

* * * * *

Oceana County. (1) Pentwater area:
Pentwater Township, including the
Village of Pentwater.

(2) Silver Lake area: That portion of
the county bounded by a line drawn as
follows: Beginning at the intersection of
48th Avenue and Deer Road; then west
on Deer Road to 40th Avenue; then
north on 40th Avenue to Lake Road;
then west on Lake Road to Ridge Road;

then north on Ridge Road to Harrison
Road; then west on Harrison Road to its
end and continuing west along an
imaginary line to the Lake Michigan
shoreline; then southwest along the
Lake Michigan shoreline to a point due
west of the west end of Buchanan Road;
then east from that point along an
imaginary line to Buchanan Road; then
east on Buchanan Road to 48th Avenue;
then north on 48th Avenue to the point
of beginning.

Presque Isle County. (1) Ocqueoc Lake
area: * * *

(2) Posen area: That portion of Posen
Township east of Michigan Route 65,
and that portion of Krakow Township
west of a north-south line defined by
Basswood Road and south of the line
defined by the northern boundaries of
sections 4, 5, and 6 of township 33
north, range 7 east.

Roscommon County. Saint Helen area:
That portion of the county bounded by
a line drawn as follows: Beginning at
the intersection of Interstate 75 and
Marl Lake Road; then south and east on
Interstate 75 to the Roscommon/
Ogemaw County line; then north along
the Roscommon/Ogemaw County line to
Marl Lake Road; then west on Marl Lake
Road to its end and continuing west
along an imaginary line to Marl Lake
Road; then west on Marl Lake Road to
the point of beginning.

Sanilac County. The entire county.
* * * * *

St. Joseph County. (1) Nottawa/Colon
area: * * *

(2) Leonidas area: Leonidas
Township.

Van Buren County. Hartford/
Watervliet area: That portion of Bangor
Township south of County Road 376
and west of County Road 687; that
portion of Covert Township south of
County Road 376 and east of Michigan
Route 140; that portion of Hartford
Township west of 62nd Street and the
City of Hartford; and Watervliet
Township and the City of Watervliet.

* * * * *
Ohio
* * * * *

Defiance County. The entire county.

Delaware County. Delaware
Township, Orange Township.

Erie County. The entire county,
excluding Kelleys Island.

Fulton County. The entire county.

Hancock County. Allen Township,
Cass Township, Pleasant Township,
Portage Township, and Washington
Township.

Henry County. The entire county.

Huron County. Bronson Township,
Clarksfield Township, Harland
Township, Lyme Township, Norwalk
Township, Peru Township, Ridgefield
Township, Sherman Township,
Townsend Township, and Wakeman
Township.

Lorain County. Brownhelm
Township, Camden Township,
Henrietta Township, and the City of

Vermilion.
* * * * *

Ottawa County. The entire county,
excluding Ballast, Green, Middle Bass,
North Bass, Rattlesnake, South Bass,
Starve, and Sugar Islands.

Sandusky County. The entire county.

Williams County. The entire county.

Wood County. The entire county.

Done in Washington, DC, this 18th day of
May 2006.
W. Ron DeHaven,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 06—4812 Filed 5-23-06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 05-059-2]

Importation of Baby Corn and Baby
Carrots From Zambia

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the fruits
and vegetables regulations to allow the
importation into the continental United
States of fresh, dehusked immature
(baby) sweet corn and fresh baby carrots
from Zambia. As a condition of entry,
both commodities will be subject to
inspection at the port of first arrival and
will have to be accompanied by a
phytosanitary certificate with an
additional declaration stating that the
commodity has been inspected and
found free of the quarantine pest listed
on the certificate. This action will allow
for the importation of Zambian baby
corn and baby carrots into the United
States while continuing to provide
protection against the introduction of
quarantine pests.

DATES: Effective Date: May 24, 2006.
FOR FURTHER INFORMATION CONTACT: Ms.
Sharon Porsche, Import Specialist,
Commodity Import Analysis and
Operations, Plant Health Programs,
PPQ, APHIS, 4700 River Road Unit 133,
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Riverdale, MD 20737-1231; (301) 734—
8758.
SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 through
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

On January 11, 2006, we published in
the Federal Register (71 FR 1700-1704,
Docket No. 05—059—1) a proposal * to
amend the fruit and vegetable
regulations to allow the importation of
baby corn and baby carrots from Zambia
into the continental United States under
certain conditions. As a condition of
entry, we proposed that both
commodities would be subject to
inspection at the port of first arrival and
would have to be accompanied by a
phytosanitary certificate with an
additional declaration stating that the
commodity has been inspected and
found free of the quarantine pest listed
on the certificate.

We solicited comments concerning
our proposal for 60 days ending March
13, 2006. We received two comments by
that date. One comment was from a
private citizen who supported the
proposed rule, but asked whether the
national plant protection organization
(NPPO) of Zambia has agreed to provide
the certification that would be required
in the rule. The mitigation measures for
both baby carrots and baby corn were
discussed with the NPPO of Zambia and
agreed to in writing prior to the
publication of the proposed rule.

The second comment, from an official
with a State department of agriculture,
expressed concern that the root knot
nematode Meloidogyne ethiopica could
enter the United States on baby carrots
and suggested that an annual laboratory
analysis of soil and root samples be
required along with the required field
inspections.

The NPPO of Zambia has agreed that
shipments of baby carrots would be
accompanied by a phytosanitary
certificate with an additional
declaration stating that the carrots in the
shipment have been inspected and
found free from M. ethiopica. Under the

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov, click
on the “Advanced Search” tab, and select “Docket
Search.” In the Docket ID field, enter APHIS-2005—
0111, then click on “Submit.” Clicking on the
Docket ID link in the search results page will
produce a list of all documents in the docket.

International Plant Protection
Convention (IPPC), an additional
declaration (AD) is a statement which is
required by an importing country (in
this case, the United States) to be
entered on a phytosanitary certificate
and which provides specific additional
information pertinent to the
phytosanitary condition of a
consignment. Zambia follows the IPPC
standards for phytosanitary
certification. The NPPO of Zambia will,
therefore, be performing the tests that
are necessary to issue the phytosanitary
certificate with the requisite AD. These
necessary tests include the annual soil
and root sampling tests suggested by the
commenter.

Further, the pest risk assessment
states ‘“The risk assessment assumed
that M. ethiopica was present with
carrots in Zambia, based on evidence
that the nematode was described from
neighboring Zimbabwe and that the
nematode can infect carrots.” It is
unknown whether M. ethiopica is
present in Zambia, however, we have
evaluated the risk of introducing M.
ethiopica into the United States through
the importation of baby carrots from
Zambia. The requirement of the
additional declaration is a preemptive,
preventative measure being taken in
case this nematode ever does become
established in Zambia.

Meloidogyne species typically cause
roots to be malformed with numerous
gall or knots, which would cause
infected carrots to be culled due to post-
harvest processing. In addition, the
harvesting and post-harvesting
processing of baby carrots in Zambia is
all done by hand. The post-harvest
processing procedures involve five
points of handling and inspection,
including an initial wash, hand
trimming or slicing, commodity grading,
another wash, and finally hand
packaging. The packinghouse personnel
are trained to recognize and reject
malformed carrots for export to the
United States. These phytosanitary
measures are taken to ensure that M.
ethiopica does not enter into the United
States through the importation of baby
carrots from Zambia.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

Immediate implementation of this
rule is necessary to provide relief to

those persons who are adversely
affected by restrictions we no longer
find warranted. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective upon publication in the
Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

We are amending the fruits and
vegetables regulations to allow the
importation into the continental United
States of fresh, dehusked immature
(baby) sweet corn and fresh baby carrots
from Zambia. As a condition of entry,
both commodities will be subject to
inspection at the port of first arrival and
will have to be accompanied by a
phytosanitary certificate with an
additional declaration stating that the
commodity has been inspected and
found free of the quarantine pest listed
on the certificate. This action will allow
for the importation of Zambian baby
corn and baby carrots into the United
States while continuing to provide
protection against the introduction of
quarantine pests.

The Regulatory Flexibility Act (RFA)
requires that agencies consider the
economic impact of their rules on small
businesses, organizations, and
governmental jurisdictions. In
accordance with section 604 of the RFA,
we have prepared a final regulatory
flexibility analysis describing the
expected impact of the changes in this
rule on small entities. During the
comment period for our proposed rule,
we did not receive any comments
pertaining to the initial regulatory
flexibility analysis presented in that
document.

U.S. entities that could be affected by
this rule are domestic producers of baby
corn and baby carrots, and wholesalers
that would import the two commodities.
Restaurants or other retailers that would
subsequently purchase the items could
be indirectly affected. Businesses
producing baby corn or baby carrots are
classified in the North American
Industry Classification System (NAICS)
within the category of Other Vegetable
(except Potato) and Melon Farming
(NAICS code 111219). The Small
Business Administration’s (SBA) small-
entity definition for these producers is
annual receipts of not more than
$750,000. Firms that would import the
baby corn and baby carrots from Zambia
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are defined as small entities if they have
100 or fewer employees (NAICS code
424480, Fresh Fruit and Vegetable
Merchant Wholesalers). The wholesale
sector comprises two types of
wholesalers, those that sell goods on
their own account and those that
arrange sales and purchases for others
for a commission or fee. Importers are
included in both cases.

We believe that most if not all of the
businesses affected by this rule will be
small since, in general, firms engaged in
production and importation of
agricultural commodities are
predominantly small.

APHIS has not been able to obtain
production or trade data that is specific
to baby carrots, and only limited
information on baby corn. Statistical
information on baby corn production is
limited because producing countries
either include it within the sweet corn
category, as is done in the United States,
or do not report production of this
commodity at all. Quantities of baby
corn produced, imported, and
consumed in the United States are not
known. According to industry sources,
it is grown in California, and the largest
foreign supplier is Costa Rica. Other
sources are Mexico, Guatemala, and
Honduras. Mexico provided 92 percent
of U.S. fresh sweet corn imports during
1998-2000, with the majority arriving
during the winter (December to April).
Fresh baby corn is included in these
imports; however its amount is
unknown.

The Food and Agriculture
Organization of the United Nations’
statistics indicate that Zambia produced
an average of 750,000 metric tons of
corn per year between 1997 and 2002
and exported 1 percent of its corn
production. How much of Zambia’s corn
production and exports is baby corn is
not known. It is noted that production
of baby corn and baby carrots depends
on hand labor due to the unsuitability
of mechanical agricultural harvesting
techniques. Zambia’s plentiful farm
labor resources provide it with an
economic advantage in the production
of these crops.

The Government of Zambia has
indicated its intention to export
approximately 400 metric tons (16 40-
foot shipping containers) of baby corn
and 400 metric tons of baby carrots to
the continental United States annually.
There are two large commercial
agricultural companies in Zambia (York
Farm and Chalimbana Fresh Produce
Ltd., formerly known as Agriflora
Limited) that are responsible for
producing the bulk of specialty crops
(crops that require more intensive labor
to qualify for exportation). The two

companies use either contract growers
or their own farms, which are
distributed between Zambia’s three
geographical zones to ensure a year
round supply of fresh produce. In 2002,
Agriflora exported 100 metric tons of
baby corn to the United Kingdom.
According to the technical advisor of
the Organic Producer and Processor
Association of Zambia, of a total of
2,500 hectares of agricultural land
devoted to specialty crop production
that was inspected in 2004, 743 hectares
have been certified for exports.

During the comment period for our
proposed rule, we did not receive any
information on the number of small
entities that may be affected. Without
additional information on the number of
U.S. producers of baby corn and baby
carrots, the quantities they produce, and
the quantities already being imported
into the United States, we cannot assess
the potential impact of this rule on U.S.
small entities. An increase in supply
can be expected to exert downward
pressure on prices and thus benefit U.S.
consumers. U.S. importers of these
commodities are also expected to
benefit.

As discussed in the proposed rule’s
initial regulatory flexibility analysis, an
alternative to this rule would be to
require that a different set of
phytosanitary measures be satisfied.
However, we have concluded that the
import conditions prescribed in this
rule are appropriate and necessary to
address the risks associated with the
importation of baby corn and baby
carrots from Zambia, and that import
requirements less or more stringent than
those in this rule would either not
provide an appropriate level of
phytosanitary protection or impose
unduly burdensome measures.

This rule contains information
collection or recordkeeping
requirements (see “Paperwork
Reduction Act” below).

Executive Order 12988

This final rule allows baby corn and
baby carrots to be imported into the
continental United States from Zambia.
State and local laws and regulations
regarding baby corn and baby carrots
imported under this rule will be
preempted while the fruit is in foreign
commerce. Fresh baby corn and baby
carrots are generally imported for
immediate distribution and sale to the
consuming public, and remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. No retroactive effect will be
given to this rule, and this rule will not

require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment was
prepared for, and made available for
public comment through, the proposed
rule for this rulemaking. No comments
regarding the environmental assessment
were received during the comment
period for the proposed rule. The
environmental assessment provides a
basis for the conclusion that the
importation of baby corn and baby
carrots under the conditions specified in
this rule will not have a significant
impact on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment and
finding of no significant impact may be
viewed on the Regulations.gov Web
site.2 Copies of the environmental
assessment and finding of no significant
impact are also available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et. seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget

2Go to http://www.regulations.gov, click on the
“Advanced Search” tab and select “Docket Search.”
In the Docket ID field, enter APHIS-2005-0111,
click on “Submit,” then click on the Docket ID link
in the search results page. The environmental
assessment and finding of no significant impact will
appear in the resulting list of documents.
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(OMB) under OMB control number
0579-0284.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS” Information Collection
Coordinator, at (301) 734—7477.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

m Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 450, 7701-7772, and

7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

m 2.In §319.41-1, anew paragraph (d)
is added to read as follows:

§319.41-1
entry.?
* * * * *

Plant products permitted

(d) Immature, dehusked “‘baby’’ sweet
corn may be imported from Zambia in
accordance with §319.56-2f(a).

m 3. Anew §319.56-2fis added to read
as follows:

§319.56-2f Conditions governing the
entry of baby corn and baby carrots from
Zambia.

(a) Immature, dehusked “baby’’ sweet
corn (Zea mays L.) measuring 10 to 25
millimeters (0.39 to 0.98 inches) in
diameter and 60 to 105 millimeters (2.36
to 4.13 inches) in length may be
imported into the continental United
States from Zambia only under the
following conditions:

(1) The production site, which is a
field, where the corn has been grown
must have been inspected at least once
during the growing season and before
harvest for the following pest:
Phomopsis jaczewskii.

1Except as provided in § 319.41-6 the regulations
in this subpart do not authorize importations
through the mails.

(2) After harvest, the corn must be
inspected by Zambia’s national plant
protection organization (NPPO) and
found free of the pests listed in
paragraph (a)(1) of this section before
the corn may be shipped to the
continental United States.

(3) The corn must be inspected at the
port of first arrival as provided in
§319.56-6.

(4) Each shipment must be
accompanied by a phytosanitary
certificate issued by the NPPO of
Zambia that includes an additional
declaration stating that the corn has
been inspected and found free of
Phomopsis jaczewskii based on field
and packinghouse inspections.

(5) The corn may be imported in
commercial shipments only.

(b) Immature “baby”’ carrots (Daucus
carota L. ssp. sativus) for consumption
measuring 10 to 18 millimeters (0.39 to
0.71 inches) in diameter and 50 to 105
millimeters (1.97 to 4.13 inches) in
length may be imported into the
continental United States from Zambia
only under the following conditions:

(1) The production site, which is a
field, where the carrots have been grown
must have been inspected at least once
during the growing season and before
harvest for the following pest:
Meloidogyne ethiopica.

(2) After harvest, the carrots must be
inspected by the NPPO of Zambia and
found free of the pests listed in
paragraph (b)(1) of this section before
the carrots may be shipped to the
continental United States.

(3) The carrots must be inspected at
the port of first arrival as provided in
§319.56-6.

(4) Each shipment must be
accompanied by a phytosanitary
certificate issued by the NPPO of
Zambia that includes an additional
declaration stating that the carrots have
been inspected and found free of
Meloidogyne ethiopica based on field
and packinghouse inspections.

(5) The carrots must be free from
leaves and soil.

(6) The carrots may be imported in
commercial shipments only.

(Approved by the Office of Management and
Budget under control number 0579-0284)

Done in Washington, DC, this 19th day of
May 2006.

W. Ron DeHaven,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 06—4813 Filed 5-23-06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93

[Docket No. 00—-022-2]

Standards for Privately Owned
Quarantine Facilities for Ruminants

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations for the importation of
ruminants into the United States to
establish standards for privately owned
quarantine facilities. The regulations
have authorized the establishment of
privately operated quarantine facilities
for ruminants, which are subject to
approval and oversight by the Animal
and Plant Health Inspection Service, but
have not provided specific standards for
the approval, operation, and oversight of
such facilities, with the exception of
privately operated quarantine facilities
for sheep or goats. Based on recent
interest in establishing such facilities for
cattle, we are adding standards for
privately owned quarantine facilities
covering all ruminants to ensure that
any facilities that may be approved for
this purpose operate in a manner that
protects the health of the U.S. livestock
population.

DATES: Effective Date: June 23, 2006.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnaldo Vaquer, Senior Staff
Veterinarian, National Center for Import
and Export, VS, APHIS, USDA, 4700
River Road Unit 39, Riverdale, MD
20737-1231; (301) 734-3277.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 93
govern the importation into the United
States of specified animals and animal
products in order to help prevent the
introduction of various animal diseases
into the United States. The regulations
in part 93 require, among other things,
that certain animals, as a condition of
entry, be quarantined upon arrival in
the United States. The Animal and Plant
Health Inspection Service (APHIS) of
the U.S. Department of Agriculture
operates animal quarantine facilities.
We also authorize the use of quarantine
facilities that are privately owned and
operated for certain animal
importations.

The regulations at subpart D of part 93
(9 CFR 93.400 through 93.435, and
referred to below as the regulations)
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pertain to the importation of ruminants.
Ruminants include all animals that
chew the cud, such as cattle, buffaloes,
sheep, goats, deer, antelopes, camels,
llamas, and giraffes. Section 93.411
requires that ruminants imported into
the United States be quarantined upon
arrival for at least 30 days, with certain
exceptions. Ruminants from Canada and
Mexico are not subject to this
quarantine requirement.

On August 28, 2003, we published a
proposed rule in the Federal Register
(68 FR 51716—51734, Docket No. 00—
022-1) to amend the regulations for the
importation of ruminants into the
United States to establish standards for
privately owned quarantine facilities.
The proposed rule described specific
standards for the approval, operation,
and oversight of such facilities.

We solicited comments concerning
our proposal for 60 days ending October
27, 2003. We received two comments by
that date, from the Australian
Department of Agriculture, Fisheries
and Forestry and a private cattle feeding
company. These comments are
discussed below.

Both comments objected to the
proposed requirement that ruminants
destined for a facility more than 1 mile
from the port of entry be held
temporarily in a facility located near the
port until they are inspected. As
proposed, this facility would have been
a permanent structure. One commenter
stated that this practice would prove
costly and burdensome to importers and
stressful to the animals. The commenter
suggested that an inspection be
conducted on board the ship. The other
commenter stated that land prices and
availability within 1 mile of a major port
of entry would make building temporary
or destination quarantine facilities there
prohibitive.

We agree that building permanent
structures that would serve as
temporary inspection facilities within 1
mile of the port of entry may prove
prohibitive for importers. Therefore, our
final rule will allow the inspection
facilities to be temporary structures that
may be assembled and disassembled as
needed. Specifically, we have changed
our proposed definition of temporary
inspection facilities in § 93.400 and
have removed requirements in proposed
§93.412(d)(3)(i)(C)(4) that would be
unnecessary for temporary port-side
structures. These include requirements
for submitting blueprints of the
inspection facility, a description of the
financial resources available for the
facility’s construction, and copies of
State and local permits for construction
and operation of the facilities. We will
require that exporters submit a plan for

APHIS approval that includes the port
of entry, a description of the type of
temporary facility that they wish to use
at the port of entry to sort and load
ruminants, and the source(s) of
materials for the facilities.

One commenter disagreed with the
proposed requirement that the owner of
the quarantine facility pay all expenses
for services provided by APHIS and
place on deposit enough money to cover
estimated costs for the duration of the
quarantine.

We believe it is appropriate to charge
those who benefit directly from APHIS’
services for the costs of our providing
those services. The requirement that
privately owned quarantine facilities
deposit, in advance, the amount needed
to cover all expenses for the duration of
the quarantine is a precautionary
measure designed to ensure animals
receive the appropriate care and do not
present a disease risk in case the
company is later unable to pay for these
expenses.

One commenter asked which types of
facility, minimum or medium security,
Australian feeder cattle would be
quarantined in.

The determination regarding which
type of facility may be used will depend
on a country of origin’s animal health
status at the time of exportation. Based
on Australia’s current animal health
status, Australian feeder cattle would be
quarantined in minimum security
facilities.

One commenter noted that our
proposal provided that ruminants to be
quarantined come into the United States
only at a port of which appropriate
Federal personnel are available to
provide the necessary services and
stated that the port of entry needs to be
as close as possible to the quarantine
facility. The commenter appears to
suggest that the location of privately
owned quarantine facilities be
considered in decisions regarding
staffing at ports.

Few cattle are being shipped to the
United States at this time that require
quarantine. If this number increases, we
will respond appropriately so that staff
at the maritime ports at which the cattle
would arrive will be able to continue
providing necessary services.

In addition to the issues discussed
above, the commenters raised issues
that were outside the scope of this
rulemaking. These issues pertain to the
post-arrival quarantine of ruminants,
which was not addressed in the
proposed rule.

Specifically, the commenters argued
that our mandatory 30-day post-arrival
quarantine, which would follow a 60-
day pre-export quarantine period under

the current regulations in addition to
transit time, was too lengthy. One of
these commenters stated that Australian
feeder cattle that may be imported into
the United States should not be required
to undergo the 30-day post-arrival
quarantine.

These issues are outside the scope of
this rulemaking. Our proposed rule
addressed only standards for privately
owned quarantine facilities for
ruminants and did not propose any
changes to existing quarantine
requirements for imported ruminants.

Miscellaneous Changes

In addition to the changes noted
previously, we are also making several
nonsubstantive changes to this rule.
After the proposed rule was published,
the Office of International Epizooties
(OIE) changed its name to the World
Organization for Animal Health (OIE).
We have changed all references to the
Office of International Epizooties in the
rule portion of this document to reflect
this change. In addition, OIE has
changed its disease classifications from
List A and B to listed diseases. We have
changed all references to “OIE List A
diseases” to ““OIE listed diseases.”

In several locations, our proposal
listed “Unit 38” in the address for the
National Center for Import and Export,
but the correct unit number is 39. We
have replaced all occurrences of “Unit
38" with “Unit 39.”

In proposed §93.412(d)(3)(v)(B)(2) we
stated that quarantine facilities would
have to be equipped with an alarm
system approved by Underwriter’s
Laboratories. In this final rule, we have
removed the statement requiring
Underwriter’s Laboratories approval
because we believe it is unnecessary. It
is APHIS’ position that very few, if any,
alarm systems will be available on the
market without Underwriter’s
Laboratories Eg}proval.

As proposed, § 93.412 (d)(4)
contained some errors that we are
correcting in this final rule. Specifically,
paragraphs (d)(4)(iii)(B) and
(d)(4)(iv)(A)(4) of this final rule prohibit
contact with any susceptible animals
outside the facility for 5 days rather
than 7 days. Also, proposed §93.412
(d)(4)(iv)(F)(1)(i) stated that all persons
granted access to a medium security
facility quarantine area would have to
shower when entering and leaving the
quarantine area. It is not customary to
require individuals to shower when
entering quarantine facilities, only when
leaving them. Therefore, we have
changed this provision in our final rule
by removing the showering when
entering requirement. In addition,
proposed §93.412 (d)(4)(iv)(F)(2) stated
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that quarantine facility operators would
be required to provide clothing and
footwear to ensure that workers and
others provided access to the quarantine
area have clean, protective clothing and
footwear after showering. Since
showering will not be required prior to
entering the quarantine area, § 93.412
(d)(4)(iv)(F)(2) of this final rule states
that quarantine facility operators must
ensure that workers and others provided
access to the quarantine area have clean,
protective clothing and footwear before
entering the facility. Finally, we have
corrected the address of where
individuals can obtain a list of approved
vaccines for ruminants in quarantine.
That address is in § 93.412(d)(4)(v)(D),
footnote 8.

In our proposed rule, we proposed to
add a definition of area veterinarian in
charge. Following the publication of our
proposed rule, we published in the
Federal Register (70 FR 71213-71218,
Docket No. 03—080-8) an interim rule in
which we added a definition for area
veterinarian in charge. Therefore, in this
final rule we are not adding the term
area veterinarian in charge to the
definitions section.

Our proposal included existing
provisions which allowed APHIS to
seize and sell ruminants from
quarantine facilities under
circumstances in which APHIS was not
fully compensated for its services. We
believe this requirement is no longer
necessary due to the provisions of the
compliance agreement in § 93.412 (d)(2).
These provisions include, among other
things, that prior to entering into a
compliance agreement, an operator must
obtain insurance or a surety bond
approved by APHIS that financially
guarantees the operator’s ability to cover
all costs and other financial liabilities
and obligations of the facility, including
a worst case scenario in which all
quarantined ruminants must be
destroyed and disposed of because of an
animal health emergency, as determined
by the Administrator. We believe that
these provisions will preclude any
circumstances under which APHIS
would have to seize and sell animals for
failure to pay. Therefore, in §93.412 (a)
of this final rule, we have removed
language regarding seizing and selling
animals and instead, point to the
provisions of our compliance agreement
in paragraph (d)(2).

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

The regulations for the importation of
ruminants appear at 9 CFR part 93,
subpart D, §§ 93.400 through 93.435.
Section 93.411 requires that ruminants
arriving in the United States, with
certain exceptions, be quarantined upon
arrival for at least 30 days. Ruminants
from Canada and Mexico are generally
not subject to this quarantine
requirement.

Section 93.412, paragraph (a),
authorizes the establishment of
privately operated quarantine facilities
for ruminants, subject to APHIS
approval and oversight. Section 93.434
contains standards for the approval,
operation, and oversight of privately
operated quarantine facilities for sheep
or goats. After these standards were first
established in 1988, privately operated
quarantine facilities were briefly used
for the importation of sheep and goats
into the United States. However, there
are currently no approved private
quarantine facilities for sheep or goats,
or for other ruminants. Therefore,
imported ruminants subject to
quarantine must enter the United States
through facilities maintained by APHIS.

We have received requests to import
cattle into the United States through
quarantine facilities that are privately
owned and operated.

Given the current interest in
establishing privately owned quarantine
facilities for cattle, we are amending our
regulations and publishing standards for
approval and oversight of such facilities.
The standards are consistent with the
standards followed at APHIS quarantine
facilities to ensure that the health of the
U.S. livestock population is not
jeopardized by the release of unhealthy
animals or communicable disease agents
from quarantine facilities.

These standards apply not only to
privately owned facilities intended for
imported cattle, but for privately owned
and operated facilities that wish to
handle other imported ruminants,
including sheep and goats. Therefore,
we are removing from our regulations
the existing standards for the approval
of privately operated quarantine
facilities for sheep or goats.

Over the 14-year period 1991-2004,
U.S. bovine imports averaged more than
2.1 million head per year, with an
annual average nominal value of $1.1
billion. In comparison, the U.S. cattle

inventory has averaged about 99 million
head over this period. According to the
2002 Census of Agriculture, the value of
U.S. cattle and calf sales in that year
was approximately $45 billion, based on
the sale of 74 million head. Thus,
bovine imports represent about 2
percent of the U.S. cattle and calf
population, and less than 3 percent, by
value, of domestic sales.

Nearly all bovines imported by the
United States come from Canada and
Mexico. Prior to the discovery of bovine
spongiform encephalopathy (BSE) in
Canada in May 2003, Canada was the
main foreign supplier. Currently,
Mexico is the primary source of imports.
In 2002, Canada exported nearly 1.7
million bovine and Mexico exported
more than 800,000 bovine into the
United States. Following the Canadian
BSE discovery in May 2003, bovine
imports from Canada were restricted for
a little over 2 years, until July 2005.
Imports from Mexico averaged 1.3
million head per year in 2003 and 2004.

During the 14-year period 1991-2004,
bovine imports from countries other
than Canada and Mexico averaged only
87 head per year. In 2002, the only other
sources of bovine imports were
Australia (4 head) and Guatemala (1
head). In 2003, the only bovine imports
other than those supplied by Canada
and Mexico were 12 head imported
from New Zealand. In 2004, all of the
bovines imported by the United States
came from Mexico (1.37 million head)
and Canada (135 head).

Based on the historic record, the
number of cattle imported into the
United States that would be affected by
this rule would likely be small, given
that ruminants from Canada and Mexico
have generally not been subject to
quarantine as a condition of entry into
the United States. However, bovine
imports from countries other than
Canada and Mexico may become more
substantial, depending on the number
and type of facilities (medium or
minimum security facility) that are
approved for operation.

From 1991-2002, U.S. sheep imports
averaged 51,268 head annually, showing
an increase from about 23,000 head in
1991 to about 139,000 head in 2002.
Canada dominated this market as well,
prior to the 2003 BSE discovery,
supplying more than 99 percent of U.S.
sheep imports. Numbers of sheep
imported from all other countries have
been very small (12 head from Australia
in 2003, 20 head from Mexico in 2004).
The annual average nominal value of
sheep imports in the 1991-2002 period
was approximately $54 million. After
BSE was discovered in Canada in May
2003, we began prohibiting imports of
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live ruminants from Canada. Therefore,
in 2003, the value of sheep imports fell
to $7.1 million and in 2004, it totaled
only $16,000 due to BSE import
restrictions on Canada.

U.S. imports of goats in 1994 (28,912
head) greatly exceeded the number
imported in all other years of the period
from 1991-2002. When this year is
excluded, annual import levels over the
period averaged 2,244 head, with more
than 80 percent supplied by Canada.
The annual average nominal value of
goat imports from 1991-2002 (excluding
1994 imports) was about $400,000 ($178
per head). There were 11,874 goats
imported by the United States in 2002,
of which 9,948 head (84 percent) were
supplied by Canada. In 2003, 5,967 and
1,486 goats were imported from Canada
and Australia, respectively, valued at
about $600,000. In 2004, only 147 goats
valued at $14,000 were imported, all
from Australia.

APHIS and other Federal agencies are
required to evaluate whether proposed
regulations are likely to have a
significant economic impact on a
substantial number of small entities.
Privately owned and operated
quarantine facilities have been used
from time to time for the importation of
sheep and goats into the United States.
However, no such approved facilities
are currently in operation. Therefore,
the standards contained in this rule will
not adversely affect any such entities,
large or small. However, should one or
more privately owned quarantine
facility be approved for operation,
importers should benefit by having
additional options for the placement of
ruminants to be imported into the
United States. And, particularly in the
case of minimum security facilities,
importers may have the opportunity to
import ruminants from certain regions
in larger lot sizes as compared to the
current situation of having the animals
placed in an APHIS indoor quarantine
facility.

APHIS does not expect this rule to
have a major effect on the number of
cattle, sheep, and goats imported by the
United States, given the historically
small import percentages supplied by
countries other than Canada (prior to
May 2003) and Mexico. Moreover, the
total import levels, themselves, are
small in comparison to U.S. production
levels.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment has not
been prepared for this final rule.
Because the environmental impacts that
will result from this action would vary
according to the location and design of
the facility being approved, APHIS has
determined site-specific environmental
assessments must be conducted for each
privately owned quarantine facility for
ruminants prior to approval of the
facility. APHIS will publish a notice in
the Federal Register for each
environmental assessment we conduct
in this regard and we will invite public
comment on each site-specific
environmental assessment.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0232.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

List of Subjects in 9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

m Accordingly, we are amending 9 CFR
part 93 as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

m 1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

m 2-3. Section 93.400 is amended by
revising the footnotes to the definitions
of immediate slaughter and recognized
slaughtering establishment and by
adding, in alphabetical order, new
definitions for Federal veterinarian, lot,
lot-holding area, nonquarantine area,
operator, privately owned medium
security quarantine facility (medium
security facility), privately owned
minimum security quarantine facility
(minimum security facility), quarantine
area, State veterinarian, temporary
inspection facility, World Organization
for Animal Health (OIE) to read as
follows:

§93.400 Definitions.
* * * * *

Federal veterinarian. A veterinarian
employed and authorized by the Federal
Government to perform the tasks
required by this subpart.

* * * * *

Immediate slaughter. Consignment
directly from the port of entry to a
recognized slaughtering establishment ?
and slaughtered within 2 weeks from
the date of entry.

* * * * *

Lot. A group of ruminants that, while
held on a conveyance or premises, has
opportunity for physical contact with
each other or with each other’s
excrement or discharges at any time
between arrival at the quarantine facility
and 60 days prior to export to the
United States.

Lot-holding area. That area in a
privately owned medium or minimum
security quarantine facility in which a
single lot of ruminants is held at one
time.

* * * * *

Nongquarantine area. That area of a
privately owned medium or minimum
security quarantine facility that includes

1 The name of recognized slaughtering
establishments approved under this part may be
obtained from the area veterinarian in charge for the
State of destination of the shipment. The name and
address of the area veterinarian in charge in any
State is available from the Animal and Plant Health
Inspection Service, Veterinary Services, National
Center for Import and Export, 4700 River Road Unit
39, Riverdale, MD 20737-1231.
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offices, storage areas, and other areas
outside the quarantine area, and that is
off limits to ruminants, samples taken
from ruminants, and any other objects
or substances that have been in the
quarantine area during the quarantine of
ruminants.

* * * * *

Operator. A person other than the
Federal Government who owns or
operates, subject to APHIS’ approval
and oversight, a privately owned
medium or minimum security
quarantine facility.

* * * * *

Privately owned medium security
quarantine facility (medium security
facility). A facility that:

(1) Is owned, operated, and financed
by a person other than the Federal
Government;

(2) Is subject to the strict oversight of
APHIS representatives;

(3) Is constructed, operated, and
maintained in accordance with the
requirements for medium security
facilities in § 93.412(d); and

(4) Provides the necessary level of
quarantine services for the holding of
ruminants in an indoor, vector-proof
environment prior to the animals’ entry
into the United States. Quarantine
services would have to include testing
or observation for any OIE listed
diseases and other livestock diseases
exotic to the United States, as well as
any other diseases, as necessary, to be
determined by the Administrator.

Privately owned minimum security
quarantine facility (minimum security
facility). A facility that:

(1) Is owned, operated, and financed
by a person other than the Federal
Government;

(2) Is subject to the strict oversight of
APHIS representatives;

(3) Is constructed, operated, and
maintained in accordance with the
requirements for minimum security
facilities in § 93.412(d);

(4) Is used for the quarantine of
ruminants that pose no significant risk,
as determined by the Administrator, of
introducing or transmitting to the U.S.
livestock population any livestock
disease that is biologically transmissible
by vectors; and

(5) Provides the necessary level of
quarantine services for the outdoor
holding of ruminants, prior to the
animals’ entry into the United States.
Quarantine services would have to
include testing or observation for any
OIE listed diseases and other livestock
diseases exotic to the United States, as
well as any other diseases, as necessary,
to be determined by the Administrator.

Quarantine area. That area of a
privately owned medium or minimum

security quarantine facility that
comprises all of the lot-holding areas in
the facility and any other areas in the
facility that ruminants have access to,
including loading docks for receiving
and releasing ruminants, and any areas
used to conduct examinations of
ruminants and take samples and any
areas where samples are processed or
examined.

Recognized slaughtering
establishment.2 * * *

* * * * *

State veterinarian. A veterinarian
employed and authorized by a State or
political subdivision of a State to
perform the tasks required by this
subpart.

* * * * *

Temporary inspection facility. A
temporary facility that is constructed of
metal panels that can be erected and
broken down alongside the
transportation vessel carrying ruminants
that are imported into the United States
in accordance with § 93.408 of this
subpart and that will be quarantined at
a minimum or medium security
quarantine facilities located more than 1
mile from the port of entry.

* * * * *

World Organization for Animal
Health (OIE). The international
organization recognized by the World
Trade Organization for setting animal
health standards, reporting global
animal situations and disease status,
and presenting guidelines and
recommendations on sanitary measures

related to animal health.
* * * * *

m 4. In § 93.403, paragraph (g) is revised
to read as follows:

§93.403 Ports designated for the
importation of ruminants.
* * * * *

(g) Ports and privately owned
quarantine facilities. Ruminants may be
imported into the United States at any
port specified in paragraph (a) of this
section, or at any other port designated
as an international port or airport by the
Bureau of Customs and Border
Protection, and quarantined at an
APHIS-approved privately owned
quarantine facility, provided the
applicable provisions of §§ 93.401,
93.404(a), 93.407, 93.408, and 93.412
are met.

§93.404 [Amended]

m 5.In § 93.404, paragraph (a)(1) is
amended by adding the words ‘““the
name and address of the quarantine
facility, if the ruminants are to be

2 See footnote 1.

quarantined at a privately owned
quarantine facility;” after the words
“and the port of entry in the United
States;”’.

m 6.In §93.412, paragraphs (a) and (c)
are revised and a new paragraph (d) and
OMB citation at the end of the section
are added to read as follows:

§93.412 Ruminant quarantine facilities.

(a) Privately owned quarantine
facilities. The operator of a privately
owned medium or minimum security
quarantine facility subject to the
regulations in this subpart shall arrange
for acceptable transportation from the
port to the privately owned quarantine
facility and for the care, feeding, and
handling of the ruminants from the time
of unloading at the port to the time of
release from the quarantine facility.
Such arrangements shall be agreed to in
advance by the Administrator. All
expenses related to these activities shall
be the responsibility of the operator.
The privately owned quarantine facility
must be suitable for the quarantine of
the ruminants and must be approved by
the Administrator prior to the issuance
of any import permit. The facilities
occupied by the ruminants should be
kept clean and sanitary to the
satisfaction of the APHIS
representatives. If for any cause, the
care, feeding, or handling of ruminants,
or the sanitation of the facilities is
neglected, in the opinion of the
overseeing APHIS representative, such
services may be furnished by APHIS in
the same manner as though
arrangements had been made for such
services as provided by paragraph (b) of
this section. The operator must request
in writing inspection and other services
as may be required, and shall waive all
claims against the United States and
APHIS or any employee of APHIS for
damages which may arise from such
services. The Administrator may
prescribe reasonable rates for the
services provided under this paragraph.
When APHIS finds it necessary to
extend the usual minimum quarantine
period, APHIS shall advise the operator
in writing, and the operator must pay
for such additional quarantine and other
services required. The operator must
pay for all services received in
connection with each separate lot of
ruminants as specified in the
compliance agreement required under
paragraph (d)(2) of this section.

*

* * * *

(c) APHIS collection of payments
from the importer, or his or her agent,
or the operator, for service rendered
shall be deposited so as to be available
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for defraying the expenses involved in
this service.

(d) Standards for privately owned
quarantine facilities for ruminants.

(1) APHIS approval of facilities.

(i) Approval procedures. Persons
seeking APHIS approval of a privately
owned medium or minimum security
quarantine facility for ruminants must
make written application to the
Administrator, c/o National Center for
Import and Export, Veterinary Services,
APHIS, 4700 River Road Unit 39,
Riverdale, MD 20737-1231. The
application must include the full name
and mailing address of the applicant;
the location and street address of the
facility for which approval is sought;
blueprints of the facility; a description
of the financial resources available for
construction, operation and
maintenance of the facility; copies of all
approved State permits for construction
and operation of the facility (but not
local building permits), as well as
copies of all approved Federal, State,
and local environmental permits; the
anticipated source(s) or origin(s) of
ruminants to be quarantined, as well as
the expected size and frequency of
shipments, and a contingency plan for
the possible destruction and disposal of
all ruminants capable of being held in
the facility.

(A) If APHIS determines that an
application is complete and merits
further consideration, the person
applying for facility approval must agree
to pay the costs of all APHIS services
associated with APHIS’ evaluation of
the application and facility. APHIS
charges for evaluation services at hourly
rates are listed in § 130.30 of this
chapter. If the facility is approved by
APHIS, the operator must enter into a
compliance agreement in accordance
with paragraph (d)(2) of this section.

(B) Requests for approval must be
submitted at least 120 days prior to the
date of application for local building
permits. Requests for approval will be
evaluated on a first-come, first-served
basis.

(ii) Criteria for approval. Before a
facility may be built to operate as a
privately owned medium or minimum
security quarantine facility for
ruminants, it must be approved by
APHIS. To be approved:

(A) APHIS must find, based on an
environmental assessment, and based
on any required Federal, State, and local
environmental permits or evaluations
secured by the operator and copies of
which are provided to APHIS, that the
operation of the facility will not have
significant environmental effects;

(B) The facility must meet all the
requirements of paragraph (d) of this
section;

(C) The facility must meet any
additional requirements that may be
imposed by the Administrator in each
specific case, as specified in the
compliance agreement required under
paragraph (d)(2) of this section, to
ensure that the quarantine of ruminants
in the facility will be adequate to enable
determination of their health status, as
well as to prevent the transmission of
livestock diseases into, within, and from
the facility; and

(D) The Administrator must
determine whether sufficient personnel,
including one or more APHIS
veterinarians and other professional,
technical, and support personnel, are
available to serve as APHIS
representatives at the facility and
provide continuous oversight and other
technical services to ensure the
biological security of the facility, if
approved. APHIS will assign personnel
to facilities requesting approval in the
order that the facilities meet all of the
criteria for approval. The Administrator
has sole discretion on the number of
APHIS personnel to be assigned to the
facility.

(iii) Maintaining approval. To
maintain APHIS approval, the operator
must continue to comply with all the
requirements of paragraph (d) of this
section as well as the terms of the
compliance agreement executed in
accordance with paragraph (d)(2) of this
section.

(iv) Withdrawal or denial of approval.
Approval of a proposed privately owned
medium or minimum security
quarantine facility may be denied or
approval of a facility already in
operation may be withdrawn at any time
by the Administrator for any of the
reasons provided in paragraph
(d)(1)(iv)(C) of this section.

(A) Before facility approval is denied
or withdrawn, APHIS will inform the
operator of the proposed or existing
facility and include the reasons for the
proposed action. If there is a conflict as
to any material fact, APHIS will afford
the operator, upon request, the
opportunity for a hearing with respect to
the merits or validity of such action in
accordance with rules of practice that
APHIS adopts for the proceeding.

(B) Withdrawal of approval of an
existing facility will become effective
pending final determination in the
proceeding when the Administrator
determines that such action is necessary
to protect the public health, interest, or
safety. Such withdrawal will be
effective upon oral or written
notification, whichever is earlier, to the

operator of the facility. In the event of
oral notification, APHIS will give
written confirmation to the operator of
the facility as promptly as
circumstances allow. This withdrawal
will continue in effect pending the
completion of the proceeding and any
judicial review, unless otherwise
ordered by the Administrator. In
addition to withdrawal of approval for
the reasons provided in paragraph
(d)(1)(iv)(C) of this section, the
Administrator will also automatically
withdraw approval when the operator of
any approved facility notifies the area
veterinarian in charge for the State in
which the facility is located, in writing,
that the facility is no longer in
operation.”

(C) The Administrator may deny or
withdraw the approval of a privately
owned medium or minimum security
quarantine facility if:

(1) Any requirement of paragraph (d)
of this section or the compliance
agreement is not met; or

(2) The facility has not been in use to
quarantine ruminants for a period of at
least 1 year; or

(3) The operator fails to remit any
charges for APHIS services rendered; or

(4) The operator or a person
responsibly connected with the business
of the facility is or has been convicted
of any crime under any law regarding
the importation or quarantine of any
animal; or

(5) The operator or a person
responsibly connected with the business
of the facility is or has been convicted
of a crime involving fraud, bribery,
extortion, or any other crime involving
a lack of integrity needed for the
conduct of operations affecting the
importation of animals; or

(6) Any other requirement under the
Animal Health Protection Act (7 U.S.C.
8301-8317) or the regulations
thereunder are not met.

(D) For the purposes of paragraph
(d)(1)(iv) of this section, a person is
deemed to be responsibly connected
with the business of the facility if such
person has an ownership, mortgage, or
lease interest in the facility, or if such
person is a partner, officer, director,
holder, or owner of 10 percent or more
of its voting stock, or an employee in a
managerial or executive capacity.

(2) Compliance agreement. (i) A
privately owned medium or minimum
security quarantine facility must operate
in accordance with a compliance

7 The name and address of the area veterinarian
in charge in any State is available from the Animal
and Plant Health Inspection Servcie, Veterinary
Services, National Center for Import and Export,
4700 River road Unit 39, Riverdale, MD 20737—
1231.
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agreement executed by the operator or
other designated representative of the
facility and by the Administrator. The
compliance agreement must be signed
by both parties before a facility may
commence operations. The compliance
agreement must provide that:

(A) The facility must meet all
applicable requirements of paragraph
(d) of this section;

(B) The facility’s quarantine
operations are subject to the strict
oversight of APHIS representatives;

(C) The operator agrees to be
responsible for the cost of building the
facility; all costs associated with its
maintenance and operation; all costs
associated with the hiring of personnel
to attend to the ruminants, as well as to
maintain and operate the facility; all
costs associated with the care of
quarantined ruminants, such as feed,
bedding, medicines, inspections,
testing, laboratory procedures, and
necropsy examinations; all costs
associated with the death or destruction
and disposition of quarantined
ruminants; and all APHIS charges for
the services of APHIS representatives in
accordance with this section and part
130 of this chapter;

(D) The operator obtained, prior to
execution of this agreement, a financial
instrument (insurance or surety bond)
approved by APHIS that financially
guarantees the operator’s ability to cover
all costs and other financial liabilities
and obligations of the facility, including
a worst case scenario in which all
quarantined ruminants must be
destroyed and disposed of because of an
animal health emergency, as determined
by the Administrator.

(E) The operator will deposit with the
Administrator, prior to commencing
quarantine operations, a certified check
or U.S. money order to cover the
estimated costs, as determined by the
Administrator, of professional,
technical, and support services to be
provided by APHIS at the facility over
the duration of the quarantine. If actual
costs incurred by APHIS over the
quarantine period exceed the deposited
amount, the operator will pay for any
additional costs incurred by APHIS,
based on official accounting records.
Payment for all services received in
connection with each lot of ruminants
in quarantine shall be made prior to
release of the ruminants. The operator
must pay for any other costs incurred by
APHIS with respect to the quarantine
following the release of the ruminants,
based on official records, within 14 days
of receipt of the bill showing the
balance due. APHIS will return to the
operator any unobligated funds
deposited with APHIS, after the release

of the lot of ruminants from the facility
and termination or expiration of the
compliance agreement, or, if requested,
credit to the operator’s account such
funds to be applied towards payment of
APHIS services at a future date.

(ii) Prior to the entry of each
subsequent lot of ruminants into the
medium or minimum security facility, a
new compliance agreement must be
executed, and a certified check or U.S.
money order to the Administrator must
be deposited to cover the estimated
costs, as determined by the
Administrator, of professional,
technical, and support services to be
provided by APHIS at the facility over
the duration of the quarantine.

(3) Physical plant requirements. A
privately owned medium or minimum
security quarantine facility must meet
the following requirements as
determined by an APHIS inspection
before ruminants may be admitted to it.

(i) Location.

(A) The medium or minimum security
facility must be located at a site
approved by the Administrator, and the
specific routes for the movement of
ruminants from the port must be
approved in advance by the
Administrator, based on consideration
of whether the site or routes would put
the animals in a position that could
result in their transmitting
communicable livestock diseases.

(B) In the case of a medium security
facility, the facility must be located at
least one-half mile from any premises
holding livestock. In the case of a
minimum security facility, the
Administrator will establish the
required minimum distance between the
facility and other premises holding
livestock on a case-by-case basis.

(C) 1f the medium or minimum
security facility is to be located more
than 1 mile from a designated port, the
operator must make arrangements for
the imported ruminants to be held in a
temporary inspection facility to allow
for the inspection of the imported
ruminants by a Federal or State
veterinarian prior to the animals’
movement to the medium or minimum
security facility.

(1) The temporary inspection facility
must have adequate space for Federal or
State veterinarians to conduct
examinations and testing of the
imported ruminants.

(2) The examination space of the
temporary inspection facility must be
equipped with appropriate animal
restraining devices for the safe
inspection of ruminants.

(3) The temporary inspection facility
may not hold more than one lot of
animals at the same time.

(4) In seeking APHIS approval of the
temporary inspection facility, the
operator must provide APHIS with the
following information: The port of
entry; a description of the temporary
inspection facility; and the anticipated
source(s) of the materials to be used for
the facility.

(5) If the ruminants, upon inspection
at the temporary inspection facility, are
determined to be infected with or
exposed to a disease that precludes their
entry into the United States, the animals
will be refused entry. Ruminants
refused entry remain the responsibility
of the operator, but subject to further
handling or disposition as directed by
the Administrator in accordance with
§ 93.408 of this subpart.

(6) APHIS’ approval to build and
operate a medium or minimum security
facility outside the immediate vicinity
of a designated port is contingent upon
APHIS’ approval of the temporary
inspection facility at the port, as well as
approval of the routes for the movement
of ruminants from the port to the
medium or minimum security facility.

(ii) Construction. The medium or
minimum security facility must be of
sound construction, in good repair, and
properly designed to prevent the escape
of quarantined ruminants. It must have
adequate capacity to receive and hold a
shipment of ruminants as a lot on an
“all-in, all-out” basis and must include
the following:

(A) Loading docks. The facility must
include separate docks for animal
receiving and releasing and for general
receiving and pickup, or, alternatively,
a single dock may be used for both
purposes if the dock is cleaned and
disinfected after each use in accordance
with paragraph (d)(4)(iv)(D) of this
section.

(B) Perimeter fencing. The facility
must be surrounded by double-security
perimeter fencing separated by at least
30 feet and of sufficient height and
design to prevent the entry of
unauthorized persons and animals from
outside the facility and to prevent the
escape of any ruminants in quarantine.

(C) Means of isolation. The facility
must provide pens, chutes, and other
animal restraining devices, as
appropriate, for inspection and
identification of each animal, as well as
for segregation, treatment, or both, of
any ruminant exhibiting signs of illness.
The medium or minimum security
facility must also have lot-holding areas
of sufficient size to prevent
overcrowding. A medium security
facility may hold more than one lot of
ruminants as long as the lots are
separated by physical barriers such that
ruminants in one lot do not have
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physical contact with ruminants in
another lot or with their excrement or
discharges. A minimum security facility
may not hold more than one lot of
animals at the same time.

(D) APHIS space. The facility must
have adequate space for APHIS
representatives to conduct examinations
and draw samples for testing of
ruminants in quarantine, prepare and
package samples for mailing, and store
duplicate samples and the necessary
equipment and supplies for each lot of
ruminants. The examination space must
be equipped with appropriate animal
restraining devices for the safe
inspection of ruminants. The facility
must also provide a secure, lockable
office for APHIS use with enough room
for a desk, chair, and filing cabinet.

(E) Storage. The facility must have
sufficient storage space for equipment
and supplies used in quarantine
operations. Storage space must include
separate, secure storage for pesticides
and for medical and other biological
supplies, as well as a separate storage
area for feed and bedding, if feed and
bedding are stored at the facility.

(F) Other work areas. The facility
must include work areas for the repair
of equipment and for cleaning and
disinfecting equipment used in the
facility.

(iii) Additional construction
requirements for medium security
facilities. For medium security facilities
only, the following requirements must
also be met:

(A) Self-contained building. The
medium security facility must be
constructed so that the quarantine area
is located in a secure, self-contained
building that contains appropriate
control measures against the spread of
livestock diseases biologically
transmissible by vectors. All entryways
into the nonquarantine area of the
building must be equipped with a
secure and lockable door. While
ruminants are in quarantine, all access
to the quarantine area must be from
within the building. Each entryway to
the quarantine area must be equipped
with a solid self-closing door. Separate
access must be provided within the
quarantine area to each lot-holding area
so that it is not necessary to move
through one lot-holding area to gain
access to another lot-holding area.
Entryways to each lot-holding area
within the quarantine area would also
have to be equipped with a solid
lockable door. Emergency exits to the
outside may exist in the quarantine area
if required by local fire ordinances.
Such emergency exits must be
constructed so as to permit their

opening from the inside of the facility
only.

(B) Windows and other openings. Any
windows or other openings in the
quarantine area must be double-
screened with screening of sufficient
gauge and mesh to prevent the entry or
exit of insects and other vectors of
livestock diseases and to provide
ventilation sufficient to ensure the
comfort and safety of all ruminants in
the facility. The interior and exterior
screens must be separated by at least 3
inches (7.62 cm). All screening of
windows or other openings must be
easily removable for cleaning, yet
otherwise remain locked and secure at
all times in a manner satisfactory to
APHIS representatives in order to
ensure the biological security of the
facility.

(C) Surfaces. The medium security
facility must be constructed so that the
floor surfaces with which ruminants
have contact are nonslip and wear-
resistant. All floor surfaces with which
the ruminants, their excrement, or
discharges have contact must slope
gradually to the center, where one or
more drains of at least 8 inches in
diameter are located for adequate
drainage, or, alternatively, must be of
slatted or other floor design that allows
for adequate drainage. All floor and wall
surfaces with which the ruminants,
their excrement, or discharges have
contact must be impervious to moisture
and be able to withstand frequent
cleaning and disinfection without
deterioration. Other ceiling and wall
surfaces with which the ruminants,
their excrement, or discharges do not
have contact must be able to withstand
cleaning and disinfection between
shipments of ruminants. All floor and
wall surfaces must be free of sharp
edges that could cause injury to
ruminants.

(D) Ventilation and climate control.
The medium security facility must be
constructed with a heating, ventilation,
and air conditioning (HVAC) system
capable of controlling and maintaining
the ambient temperature, air quality,
moisture, and odor at levels that are not
injurious or harmful to the health of
ruminants in quarantine. Air supplied
to lot-holding areas must not be
recirculated or reused for other
ventilation needs. HVAC systems for
lot-holding areas must be separate from
air handling systems for other
operational and administrative areas of
the facility. In addition, if the facility is
approved to handle more than one lot of
ruminants at a time, each lot-holding
area must have its own separate HVAC
system that is designed to prevent cross-

contamination between the separate lot-
holding areas.

(E) Lighting. The medium security
facility must have adequate lighting
throughout, including in the lot-holding
areas and other areas used to examine
ruminants and conduct necropsies.

(F) Fire protection. The medium
security facility, including the lot-
holding areas, must have a fire alarm
and voice communication system.

(G) Monitoring system. The medium
security facility must have a television
monitoring system or other arrangement
sufficient to provide a full view of the
lot-holding areas.

(H) Communication system. The
medium security facility must have a
communication system between the
nonquarantine and quarantine areas of
the facility.

(I) Necropsy area. The medium
security facility must have an area that
is of sufficient size to perform
necropsies on ruminants and that is
equipped with adequate lighting, hot
and cold running water, a drain, a
cabinet for storing instruments, a
refrigerator-freezer for storing
specimens, and an autoclave to sterilize
veterinary equipment.

(J) Additional storage requirements.
Feed storage areas in the medium
security facility must be vermin-proof.
Also, if the medium security facility has
multiple lot-holding areas, then separate
storage space for supplies and
equipment must be provided for each
lot-holding area.

(K) Showers. In a medium security
facility, there must be a shower at the
entrance to the quarantine area. A
shower also must be located at the
entrance to the necropsy area. A clothes-
storage and clothes-changing area must
be provided at each end of each shower
area. There also must be one or more
receptacles near each shower so that
clothing that has been worn in a lot-
holding area or elsewhere in the
quarantine area can be deposited in the
receptacle(s) prior to entering the
shower.

(L) Restrooms. The medium security
facility must have permanent restrooms
in both the nonquarantine and
quarantine areas of the facility.

(M) Break room. The medium security
facility must have an area within the
quarantine area for breaks and meals.

(N) Laundry area. The medium
security facility must have an area for
washing and drying clothes, linens, and
towels.

(iv) Sanitation. To ensure that proper
animal health and biological security
measures are observed, a privately
owned medium or minimum security
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quarantine facility must provide the
following:

(A) Equipment and supplies necessary
to maintain the facility in a clean and
sanitary condition, including pest
control equipment and supplies and
cleaning and disinfecting equipment
with adequate capacity to disinfect the
facility and equipment.

(B) Separately maintained sanitation
and pest control equipment and
supplies for each lot-holding area if the
facility will hold more than one lot of
ruminants at a time (applicable to
medium security facilities only).

(C) A supply of potable water
adequate to meet all watering and
cleaning needs, with water faucets for
hoses located throughout the facility.
An emergency supply of water for
ruminants in quarantine also must be
maintained.

(D) A stock of disinfectant authorized
in § 71.10(a)(5) of this chapter or
otherwise approved by the
Administrator that is sufficient to
disinfect the entire facility.

(E) The capability to dispose of
wastes, including manure, urine, and
used bedding, by means of burial,
incineration, or public sewer. Other
waste material must be handled in such
a manner that minimizes spoilage and
the attraction of pests and must be
disposed of by incineration, public
sewer, or other preapproved manner
that prevents the spread of disease.
Disposal of wastes must be carried out
under the direct oversight of APHIS
representatives.

(F) The capability to dispose of
ruminant carcasses in a manner
approved by the Administrator and
under conditions that prevent the
spread of disease from the carcasses.

(G) For incineration to be carried out
at the facility, incineration equipment
that is detached from other facility
structures and is capable of burning
wastes or carcasses as required. The
incineration site must include an area
sufficient for solid waste holding.
Incineration may also take place at a
local site away from the facility
premises. All incineration activities
must be carried out under the direct
oversight of an APHIS representative.

(H) The capability to control surface
drainage and effluent into, within, and
from the facility in a manner that
prevents the spread of disease into,
within, and from the facility. If the
facility is approved to handle more than
one lot of ruminants at the same time,
there must be separate drainage systems
for each lot-holding area in order to
prevent cross contamination.

(v) Security.

(A) A privately owned medium or
minimum security quarantine facility
must provide the following security
measures:

(1) The facility and premises must be
kept locked and secure at all times
while the ruminants are in quarantine.

(2) The facility and premises must
have signs indicating that the facility is
a quarantine area and no visitors are
allowed.

(3) The operator must furnish a
telephone number or numbers to APHIS
at which the operator or his or her agent
can be reached at all times.

(4) APHIS is authorized to place seals
on any or all entrances and exits of the
facility, when determined necessary by
APHIS to ensure security, and to take all
necessary steps to ensure that the seals
are broken only in the presence of an
APHIS representative. If the seals are
broken by someone other than an APHIS
representative, it will be considered a
breach in security, and an immediate
accounting of all ruminants in the
facility will be made by an APHIS
representative. If a breach in security
occurs, APHIS may extend the
quarantine period as long as necessary
to determine that the ruminants are free
of communicable livestock diseases.

(5) In the event that a communicable
livestock disease is diagnosed in
quarantined ruminants, the
Administrator may require that the
operator have the facility guarded by a
bonded security company, at the
expense of the operator of the facility,
in a manner that the Administrator
deems necessary to ensure the biological
security of the facility.

(B) A privately owned medium
security facility also must provide the
following security measures:

(1) The medium security facility and
premises must be guarded at all times
by one or more representatives of a
bonded security company, or,
alternatively, the medium security
facility must have an electronic security
system that prevents the entry of
unauthorized persons into the facility
and prevents animals outside the
facility from having contact with
ruminants in quarantine;

(2) If an electronic security system is
used, the electronic security system
must be coordinated through or with the
local police so that monitoring of the
facility is maintained whenever APHIS
representatives are not at the facility.
The electronic security system must be
of the “silent type” and must be
triggered to ring at the monitoring site
and, if the operator chooses, at the
facility. The operator must provide
written instructions to the monitoring
agency stating that the police and an

APHIS representative designated by
APHIS must be notified by the
monitoring agency if the alarm is
triggered. The operator also must submit
a copy of those instructions to the
Administrator. The operator must notify
the designated APHIS representative
whenever a break in security occurs or
is suspected of occurring.

(4) Operating procedures. The
following procedures must be followed
at a privately owned medium or
minimum security quarantine facility at
all times:

(i) APHIS oversight.

(A) The quarantine of ruminants at
the facility will be subject to the strict
oversight of APHIS representatives
authorized to perform the services
required by this subpart.

(B) If, for any reason, the operator fails
to properly care for, feed, or handle the
quarantined ruminants as required in
paragraph (d) of this section, or in
accordance with animal health and
husbandry standards provided
elsewhere in this chapter, or fails to
maintain and operate the facility as
provided in paragraph (d) of this
section, APHIS representatives are
authorized to furnish such neglected
services at the operator’s expense, as
authorized in paragraph (a) of this
section.

(ii) Personnel.

(A) The operator must provide
adequate personnel to maintain the
facility and care for the ruminants in
quarantine, including attendants to care
for and feed ruminants, and other
personnel as needed to maintain,
operate, and administer the facility.

(B) The operator must provide APHIS
with an updated list of all personnel
who have access to the facility. The list
must include the names, current
residential addresses, and identification
numbers of each person, and must be
updated with any changes or additions
in advance of such person having access
to the quarantine facility.

(@] Tghe operator must provide APHIS
with signed statements from all
personnel having access to the facility
in which the person agrees to comply
with paragraph (d) of this section and
applicable provisions of this part, all
terms of the compliance agreement, and
any related instructions from APHIS
representatives pertaining to quarantine
operations, including contact with
animals both inside and outside the
facility.

(iii) Authorized access.

(A) Access to the facility premises as
well as inside the quarantine area will
be granted only to APHIS
representatives and other persons
specifically authorized to work at the
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facility. All other persons are prohibited
from the premises unless specifically
granted access by an APHIS
representative. Any visitors granted
access must be accompanied at all times
by an APHIS representative while on
the premises.

(B) All visitors, except veterinary
practitioners who enter the facility to
provide emergency care, must sign an
affidavit before entering the quarantine
area, if determined necessary by the
overseeing APHIS representative,
declaring that they will not have contact
with any susceptible animals outside
the facility for at least 5 days after
contact with the ruminants in
quarantine, or for a period of time
determined by the overseeing APHIS
representative as necessary to prevent
the transmission of communicable
livestock diseases of ruminants.

(iv) Sanitary practices.

(A) All persons granted access to the
quarantine area must:

(1) Wear clean protective work
clothing and footwear upon entering the
quarantine area.

(2) Wear disposable gloves when
handling sick animals and then wash
hands after removing gloves.

(3) Change protective clothing,
footwear, and gloves when they become
soiled or contaminated.

(4) Be prohibited, if determined
necessary by the overseeing APHIS
representative, from having contact with
any susceptible animals outside the
facility for at least 5 days after the last
contact with ruminants in quarantine, or
for a longer period of time determined
necessary by the overseeing APHIS
representative to prevent the
transmission of livestock diseases.

(B) All equipment (including tractors)
must be cleaned and disinfected prior to
being used in the quarantine area of the
facility with a disinfectant that is
authorized in § 71.10(a)(5) of this
chapter or that is otherwise approved by
the Administrator. The equipment must
remain dedicated to the facility for the
entire quarantine period. Any
equipment used with quarantined
ruminants must remain dedicated to
that particular lot of ruminants for the
duration of the quarantine period or be
cleaned and disinfected before coming
in contact with ruminants from another
lot. Prior to its use on another lot of
ruminants or its removal from the
quarantine area, such equipment must
be cleaned and disinfected to the
satisfaction of an APHIS representative.

(C) Any vehicle, before entering or
leaving the quarantine area of the
facility, must be immediately cleaned
and disinfected under the oversight of
an APHIS representative with a

disinfectant that is authorized in
§71.10(a)(5) of this chapter or that is
otherwise approved by the
Administrator.

(D) If the facility has a single loading
dock, the loading dock must be
immediately cleaned and disinfected
after each use under the oversight of an
APHIS representative with a
disinfectant that is authorized in
§71.10(a)(5) of this chapter or that is
otherwise approved by the
Administrator.

(E) That area of the facility in which
a lot of ruminants had been held or had
access must be thoroughly cleaned and
disinfected under the oversight of an
APHIS representative upon release of
the ruminants, with a disinfectant that
is authorized in § 71.10(a)(5) of this
chapter or that is otherwise approved by
the Administrator, before a new lot of
ruminants is placed in that area of the
facility.

(F) For medium security facilities
only, the following additional sanitary
practices also must be followed:

(1) All persons granted access to the
quarantine area, must:

(7)) Shower when leaving the
quarantine area.

(i) Shower before entering a lot-
holding area if previously exposed from
access to another lot-holding area.

(iii) Shower when leaving the
necropsy area if a necropsy is in the
process of being performed or has just
been completed, or if all or portions of
the examined animal remain exposed.

(iv) Be prohibited, unless specifically
allowed otherwise by the overseeing
APHIS representative, from having
contact with any ruminants in the
facility, other than the lot or lots of
ruminants to which the person is
assigned or is granted access.

(2) The operator is responsible for
providing a sufficient supply of clothing
and footwear to ensure that workers and
others provided access to the quarantine
area of the facility have clean, protective
clothing and footwear before entering
the facility.

(3) The operator is responsible for the
proper handling, washing, and disposal
of soiled and contaminated clothing
worn in the quarantine area in a manner
approved by an APHIS representative as
adequate to preclude the transmission of
disease within and from the facility. At
the end of each workday, work clothing
worn into each lot-holding area and
elsewhere in the quarantine area must
be collected and kept in bags until the
clothing is washed. Used footwear must
either be left in the clothes changing
area or cleaned with hot water (148 °F
minimum) and detergent and

disinfected as directed by an APHIS
representative.

(v) Handling of ruminants in
quarantine.

(A) Each lot of ruminants to be
quarantined must be placed in the
facility on an ““all-in, all-out” basis. No
ruminant may be taken out of a lot
while the lot is in quarantine, except for
diagnostic purposes, and no ruminant
may be added to a lot while in
quarantine.

(B) The facility must provide
sufficient feed and bedding for the
ruminants in quarantine, and it must be
free of vermin and not spoiled. Feed and
bedding must originate from a region
that has been approved by APHIS as a
source for feed and bedding.

(C) Breeding of ruminants or
collection of germ plasm from
ruminants is prohibited during the
quarantine period unless necessary for a
required import testing procedure.

(D) Ruminants in quarantine will be
subjected to such tests and procedures
as directed by an APHIS representative
to determine whether the ruminants are
free of communicable livestock diseases.
While in quarantine, ruminants may be
vaccinated only with vaccines that have
been approved by the APHIS
representative and licensed in
accordance with § 102.5 of this chapter.?
Vaccines must be administered either by
an APHIS veterinarian or an accredited
veterinarian under the direct oversight
of an APHIS representative.

(E) Any death or suspected illness of
ruminants in quarantine must be
reported immediately to the overseeing
APHIS representative. The affected
ruminants must be disposed of as the
Administrator may direct or, depending
on the nature of the disease, must be
cared for as directed by APHIS to
prevent the spread of disease.

(F) Quarantined ruminants requiring
specialized medical attention or
additional postmortem testing may be
transported off the quarantine site, if
authorized by APHIS. A second
quarantine site must be established to
house the ruminants at the facility of
destination (e.g., veterinary college
hospital). In such cases, APHIS may
extend the quarantine period until the
results of any outstanding tests or
postmortems are received.

(G) Should the Administrator
determine that an animal health
emergency exists at the facility,
arrangements for the final disposition of
the infected or exposed lot of ruminants
must be accomplished within 4

8 A list of approved vaccines is available from the
Center for Veterinary Biologics, USDA, APHIS, VS,
510 south 17th Street6, Suite 104, Ames, IA 50010.
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workdays following disease
confirmation. Subsequent disposition of
the ruminants must occur under the
direct oversight of APHIS
representatives.

(vi) Recordkeeping.

(A) The operator must maintain a
current daily log, to record the entry and
exit of all persons entering and leaving
the facility.

(B) The operator must retain the daily
log, along with any logs kept by APHIS
and deposited with the operator, for at
least 2 years following the date of
release of the ruminants from
quarantine and must make such logs
available to APHIS representatives upon
request.

(5) Environmental quality. If APHIS
determines that a privately owned
medium or minimum security
quarantine facility does not meet
applicable local, State, or Federal
environmental regulations, APHIS may
deny or suspend approval of the facility
until appropriate remedial measures
have been applied.

(6) Other laws. A privately owned
medium or minimum security
quarantine facility must comply with
other applicable Federal laws and
regulations, as well as with all
applicable State and local codes and
regulations.

(7) Variances. The Administrator may
grant variances to existing requirements
relating to location, construction, and
other design features of a privately
owned medium security quarantine
facility or minimum security quarantine
facility as well as to sanitation, security,
operating procedures, recordkeeping,
and other provisions in paragraph (d) of
this section, but only if the
Administrator determines that the
variance causes no detrimental impact
to the health of the ruminants or to the
overall biological security of the
quarantine operations. The operator
must submit a request for a variance to
the Administrator in writing at least 30
days in advance of the arrival of the
ruminants to the facility. Any variance
also must be expressly provided for in
the compliance agreement.

(Approved by the Office of Management
and Budget under control number 0579-
0232)

m 7. Section 93.413 is revised to read as
follows:

§93.413 Quarantine stations, visiting
restricted; sales prohibited.

Visitors are not permitted in the
quarantine enclosures during any time
that ruminants are in quarantine unless
the APHIS representative or inspector in
charge specifically grants access under

such conditions and restrictions as may
be imposed by the APHIS representative
or inspector in charge. An importer (or
his or her accredited agent or
veterinarian) may be admitted to the
yards and buildings containing his or
her quarantined ruminants at such
intervals as may be deemed necessary,
and under such conditions and
restrictions as may be imposed, by the
APHIS representative or the inspector in
charge of the quarantine facility or
station. On the last day of the
quarantine period, owners, officers, or
registry societies, and others having
official business or whose services may
be necessary in the removal of the
ruminants may be admitted upon
written permission from the APHIS
representative or inspector in charge. No
exhibition or sale shall be allowed
within the quarantine grounds.

§93.414 [Amended]

m 8.In § 93.414, the first sentence is
amended by adding the words “APHIS
representative or”’ immediately before
the words “inspector in charge”.

m 9. In the undesignated center heading
“Mexico” before § 93.424, redesignate
footnote 9 as footnote 10.

m 10. In the undesignated center
heading “Central America and West
Indies” before § 93.422, redesignate
footnote 8 as footnote 9.

m 11. In the undesignated center
heading “Canada” before § 93.417,
redesignate footnote 7 as footnote 8.

§93.434 [Removed and Reserved]

m 12. Section 93.434 is removed and
reserved.

Done in Washington, DC, this 19th day of
May 2006.
W. Ron DeHaven,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 06—4811 Filed 5-23-06; 8:45 am]
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18 CFR Parts 41, 158, 286 and 349

[Docket No. RM06—2-001; Order No. 675—
A]

Procedures for Disposition of
Contested Audit Matters

Issued May 18, 2006.
AGENCY: Federal Energy Regulatory
Commission; DOE.

ACTION: Final rule, order on rehearing
and clarification.

SUMMARY: In this Final Rule, the Federal
Energy Regulatory Commission
(Commission) is amending its
regulations to expand due process for
certain audited persons who dispute
findings or proposed remedies
contained in draft audit reports.

DATES: Effective Date: This Final Rule
will become effective June 23, 2006.

FOR FURTHER INFORMATION CONTACT: John
R. Kroeger, Office of Enforcement,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426. (202) 502-8177.
John.Kroeger@ferc.gov.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Joseph T. Kelliher,
Chairman; Nora Mead Brownell, and
Suedeen G. Kelly.

Order No. 675-A
Order on Rehearing and Clarification

I. Introduction

1. On February 17, 2006, the
Commission issued a Final Rule, Order
No. 675,1 that expands the procedural
rights of persons subject to all audits
conducted by the Commission staff
under the Federal Power Act (FPA),2 the
Natural Gas Act (NGA),3 the Natural Gas
Policy Act (NGPA),* and the Interstate
Commerce Act (ICA),5 except for audits
pertaining to reliability that the
Commission authorized in Order No.
672.5 Prior to the effective date of Order
No. 675, audited persons who disagreed
with non-financial audit matters
approved by the Commission were
required to seek rehearing of that order
to obtain further Commission review.

2. Pursuant to Order No. 675, audited
persons may seek Commission review of
disputed matters contained in an audit
report or similar document in a
procedure that provides additional due
process to audited persons subject to
non-financial audits. Under this
procedure, audited persons may provide
in writing to the audit staff a response
to a draft notice of deficiency, draft
audit report or similar document

1 Procedures for Disposition of Contested Audit
Matters, Order No. 675, 71 FR 9698 (Feb. 27, 2006),
III FERC Stats. & Regs. 31,209 (Feb. 17, 2006).

216 U.S.C. 791a, et seq. (2000).

315 U.S.C. 717, et seq. (2000).

415 U.S.C. 3301, et seq. (2000).

549 U.S.C. App. 1, et seq. (2000).

6 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval, and Enforcement of
Electric Reliability Standards, 71 FR 8662 (Feb. 17,
2006), III FERC Stats. & Regs. 131,204 (Feb. 2,
2006); reh’g granted in part and denied in part,
Order No. 672—-A, 71 FR 19814 (Apr. 18, 2006), 114
FERC {61,328 (Mar. 30, 2006).
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(collectively, draft audit report)
indicating any and all findings or
proposed remedies, or both, in any
combination, with which the audited
person disagrees. The audit staff
communicates this response to the
Commission along with the draft audit
report. The Commission may make
determinations on the merits in a public
order with respect to the findings and
proposed remedies contained in the
draft audit report that are not in dispute.
The Commission will publicly notice
the disputed items and provide the
audited person the opportunity to elect
in writing a shortened procedure, which
consists of a submission of memoranda,
or a trial-type hearing, by a date certain.
The audited person may timely respond
to the notice in a public filing by
electing in writing the shortened
procedure or the trial-type hearing.

3. The Commission will honor the
audited person’s timely election (unless
a trial-type hearing is chosen and there
are in the Commission’s judgment no
disputed issues of material fact
requiring a trial-type hearing) and issue
a public notice setting the schedule for
submission of memoranda, in the case
of the shortened procedure, or referring
the matter to the Chief Administrative
Law Judge, in the case of the trial-type
hearing.

4. On March 20, 2006, Edison Electric
Institute (EEI) timely filed the only
request for rehearing and clarification of
Order No. 675.7 The Commission grants
the request for rehearing and
clarification filed by EEI in four
respects. First, the Commission grants
EEI’s request for clarification regarding
the scope of contested audit matters.
Second, the Commission grants EEI’s
request for clarification that contested
audit procedures will not be used to
amend Final Rules. Third, the
Commission grants EEI's request for
clarification by specifying that an
audited person shall have at least 15
days to provide in writing to the audit
staff a response to the draft audit report
indicating findings or proposed
remedies with which it disagrees.
Fourth, the Commission grants the
substance of EEI’s proposal to change
the regulatory text regarding the time
within which an audited person must
elect either the shortened procedure or
a trial-type hearing. In all other respects,
as explained below, the Commission
denies EEI’s request for rehearing and
clarification.

7 See 16 U.S.C. 8251(a) (2000).

IL. Discussion
A. Scope of Contested Audit Matters

5. In Order No. 675, the Commission
stated that entities other than the
audited person and the audit staff may
participate in the shortened procedure
or the trial-type hearing.8 The
Commission explained that an entity
other than the audited person may have
an interest in the outcome of the
contested audit proceeding and may
have information about the audited
person’s operations or proposed remedy
that would inform the Commission’s
determination regarding the contested
issue.?

1. Request for Rehearing or Clarification

6. EEI requests clarification, or in the
alternative, rehearing, that the Final
Rule is not intended to allow
intervenors to raise new issues in
response to a public notice of a
contested audit report.1? EEI expresses
concern that intervenors may seek to
intervene in a contested audit
proceeding and raise issues that are
beyond the scope of contested issues
raised by the audited person. EEI asserts
that allowing intervenors to expand the
scope of audit proceedings in such a
manner would tend to dilute the due
process rights afforded by Order No.
675.11 To address this concern, EEI
urges that the Final Rule should be
clarified to permit intervenors only to
raise arguments or facts that directly
relate to a finding or remedy already at
issue in the contested audit proceeding.
EEI contends that, under the FPA and
consistent with due process norms, new
issues must be raised in a section 206
complaint 12 filed by the interested
entity.13

8Order No. 675 at P 11, 38.

9Order No. 675 at P 11.

10EEI Request for Rehearing and Clarification at
p- 6.

11 EEI Request for Rehearing and Clarification at
pp. 5-7.

12 See 16 U.S.C. 824e (2000).

131n support of its argument, EEI cites Public
Service Commission of N.Y. v. FERC, 642 F.2d
1335, 1345 (DC Cir. 1980), for the proposition that
section 4(e) of the NGA “‘cannot be used by the
Commission to institute any change in a ratemaking
component * * * that does not represent at least
partial approval of the change for which the
enterprise had petitioned in its filing. If the
Commission seeks to make such changes, it has no
alternative save compliance with the strictures of
section 5(a).” EEI also cites Public Service
Commission of Kentucky v. FERC, 397 F.3d 1004,
1012 (DC Cir. 2005), for the proposition that ““[t]he
Due Process Clause and the [Administrative
Procedure Act] require that an agency setting a
matter for hearing provide parties ‘with adequate
notice of the issues that would be considered, and
ultimately resolved, at that hearing.””

2. Commission Determination

7. The Commission grants EEI’s
request for clarification. An interested
entity that has successfully intervened
in a proceeding will be limited to
arguments or facts that directly relate to
a finding or proposed remedy already at
issue in the contested audit proceeding
that the audited person has
appropriately designated and that is
noted in the Commission’s initial order
concerning the audit report or similar
document.14 Permitting an intervenor to
raise extraneous issues could deflect the
focus of the contested proceeding from
the designated issue or issues, could
cause unnecessary expense, litigation
and delay, and could require an audited
person to litigate issues of which it had
no notice at the time it made its election
to challenge a finding or proposed
remedy in the audit report.

B. Orders in Contested Audit
Proceedings

1. Request for Rehearing or Clarification

8. EEI requests that the Commission
clarify that it does not intend the Final
Rule’s language regarding the
precedential effect of contested audit
orders to create or support the ability to
amend, by individual adjudication,
rules adopted through rulemaking
proceedings.5 EEI contends that such a
result would be contrary to law. EEI
asserts that courts have struck down
agencies’ attempts to use clarification
and interpretations as a way of imposing
more stringent requirements and setting
higher standards on the regulated
community.16 EEI also asserts that
courts have rejected agencies’ efforts to
enforce new policies by gradually
imposing more restrictive standards and
higher burdens without allowing the
regulated community to participate or
object.1?7

2. Commission Determination

9. The Commission grants EEI's
request for clarification. Orders that the

14 This limitation is consistent with Commission
practice. For example, the Commission has rejected
the timely-filed or otherwise accepted pleadings of
intervenors where they addressed issues that were
not relevant to the Commission’s disposition of a
seller’s market-based rates application and where
they related to issues that were otherwise outside
the scope of the proceeding. See H.Q. Energy
Services (U.S.) Inc., 81 FERC {61,184 at 61,809 n.5
(1997).

15 EEI Request for Rehearing and Clarification at
p. 9.

16 To support this position, EEI cites Alaska
Professional Hunters Ass’'nv. FAA, 177 F.3d 1030,
1034 (DC Cir. 1999) (Alaska Professional Hunters
Ass’n).

17 To support this position, EEI cites Appalachian
Power Co. v. EPA, 208 F.3d 1015, 1024 (DC Cir.
2000) (Appalachian Power).
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Commission issues in contested audit
proceedings will not amend rules
adopted through rulemaking
proceedings.

C. Clarification of Time Frames for
Audited Person To Respond

1. Request for Rehearing and
Clarification

10. EEI states that if the Commission
intended to require a 30-day time frame
in which the audited person must
provide in writing to the audit staff a
response to the draft audit report noting
the items with which it disagrees, then
EEI seeks rehearing of that
determination. EEI states that the time
frame in which the audited person must
provide in writing to the audit staff a
response to the draft audit report
indicating items with which it disagrees
should be flexible and that it should be
determined by the Commission audit
staff and the audited person based on
the facts of the audit. EEI also asks the
Commission to clarify the regulatory
text to make it clear that after the public
issuance of the Commission’s initial
order concerning an audit report, the
audited person will have 30 days to
respond to the Commission with the
selection of a shortened procedure or a
trial-type proceeding.18

2. Commission Determination

11. The Commission grants EEI’s
request for clarification in part. In Order
No. 675, the Commission did not
specify a time frame in which the
audited person must provide in writing
to the audit staff a response to the draft
audit report noting the items with
which it disagrees. Instead, the
pertinent regulation stated that the
audited person’s written response must
be “timely.” The Commission intended
that the audit staff would determine the
length of time an audited person would
have to file a written response
indicating the findings or proposed
remedies with which it disagrees. The
relevant regulatory text at §§41.1, 158.1,
286.103 and 349.1 reads as follows:

Where such findings, with or without
proposed remedies, appear in a notice of
deficiency, audit report or similar document,
such document shall be provided to the
audited person, and the finding or findings,
and any proposed remedies, shall be noted
and explained. The audited person shall
timely indicate in a written response any and
all findings or proposed remedies, or both, in
any combination, with which the audited
person disagrees. Any initial order that the
Commission subsequently may issue with
respect to the notice of deficiency, audit
report or similar document shall note, but not

18 EEI Request for Rehearing and Clarification at
pp. 10-11.

address on the merits, the finding or findings,
or the proposed remedy or remedies, or both,
in any combination, with which the audited
person disagreed. The Commission shall
provide the audited person 30 days to
respond with respect to the finding or
findings or any proposed remedies, or both,
in any combination, with which it disagreed.

12. The Commission declines to adopt
EET’s suggestion that both the audited
person and the audit staff determine the
time period in which the audited person
shall provide a written response to the
audit staff indicating findings or
proposed remedies with which the
audited person disagrees. If the time
period for the audited person’s
submission of this response were
subject to agreement between the
audited person and the audit staff, there
might be instances in which the audited
person and the audit staff would fail to
agree, resulting in inappropriate delay.
The Commission recognizes, however,
that a certain time period for the audited
person to provide a written response
indicating findings and proposed
remedies with which it disagrees, with
the possibility for additional time if
deemed necessary by the Commission,
would provide a measure of assurance
to the audited person that it will have
sufficient time to make this written
response to audit staff. The Commission
determines that 15 days to make this
written response will be sufficient time
in the large majority of cases in which
the audited person and audit staff do
not disagree regarding the contents of
the draft audit report. Even in the
remaining instances in which the
audited person and the audit staff
disagree regarding the contents of the
draft audit report, the discussion
between them regarding the contents of
the draft audit report preceding the
commencement of the 15-day period
should render the allotted time
sufficient for the audited person to
indicate the areas of disagreement. In
instances in which the audited person
may require more than 15 days to
provide a written statement of findings
or proposed remedies with which it
disagrees to audit staff, the audit staff
may provide in writing to the audited
person additional time at the time the
draft audit report is sent. The audited
person may also move the Commission
for additional time. Consequently, the
Commission will add two sentences to
follow the second sentence of §§41.1,
158.1, 286.103, and 349.1 quoted above
to read as follows: “The audited person
shall have 15 days from the date it is
sent the notice of deficiency, audit
report or similar document to provide a
written response to the audit staff
indicating any and all findings or

proposed remedies, or both, in any
combination, with which the audited
person disagrees, and such further time
as the audit staff may provide in writing
to the audited person at the time the
document is sent to the audited person.
The audited person may move the
Commission for additional time to
provide a written response to the audit
staff and such motion shall be granted
for good cause shown.”

13. In Order No. 675, the Commaission
intended to indicate that an audited
person shall have 30 days to respond to
a Commission order with a selection of
a shortened procedure or a trial-type
proceeding.1® The 30-day provision in
the last sentence quoted in paragraph 11
above is meant to convey this intention.
To remove any possible ambiguity, the
Commission will amend the last
sentence of §§41.1, 158.1, 286.103, and
349.1 quoted above, to read as follows:
“The Commission shall provide the
audited person 30 days to respond to
the initial Commission order concerning
a notice of deficiency, audit report or
similar document with respect to the
finding or findings or any proposed
remedy or remedies, or both, in any
combination, with which it disagreed.”

D. Precedential Effect of Decisions in
Contested Audit Matters

14. In Order No. 675, the Commission
stated that a Commission order that
resolves a contested audit matter would
be precedent for non-parties. The
Commission explained that an audited
person who challenges a finding or
proposed remedy in an audit report
using the procedure in the Final Rule is
participating in a contested, on-the-
record proceeding, and, like any other
such proceeding before the Commission,
the legal reasoning and conclusions of
the resulting order would apply to non-
parties.2°

1. Request for Clarification

15. EEI requests clarification that the
Commission will not apply any ruling
on a contested audit matter to an entity
that was not a party to the adjudication
unless and until the non-party entity
has been afforded an opportunity to
challenge the basis of the ruling as it
applies to that entity. EEI states that the
language in the Final Rule regarding the
precedential value of the Commission’s
rulings on a contested audit may not be
clear. According to EEI, judicial
precedent clearly supports its position.
EEI relies principally upon Florida Gas
Transmission Co. v. FERC, 876 F.2d 42,
44 (5th Cir. 1989) (FGT). In that case, the

19 Order No. 675 at P 24-25.
20 Order No. 675 at P 32.
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United States Court of Appeals for the
Fifth Circuit held that the Commission
did not sufficiently substantiate its
decision to grant individual NGA
section 7(c) certificates for interruptible
service for a one-year term instead of the
multi-year terms requested by FGT. The
Commission had relied on a policy of
granting one-year terms for such
certificates. The court stated that due
process

guarantees that parties who will be affected
by the general rule be given an opportunity
to challenge the agency’s action. When the
rule is established through formal
rulemaking, public notice and hearing
provide the necessary protection. But where,
as here, the rule is established in individual
adjudications, due process requires that
affected parties be allowed to challenge the
basis of the rule. FERC must be able to
substantiate the general rule.2?

2. Commission Determination

16. The Commission denies EEI’s
request for clarification. The
Commission plainly stated in the Final
Rule that a Commission order that
resolves a contested matter has
precedential effect.22 As the
Commission noted in Order No. 675,
“the choice made between proceeding
by general rule or by individual, ad hoc
litigation is one that lies primarily in the
informed discretion of the
administrative agency.” 23 The long-
settled principle of Federal
administrative law is that “[a]bsent
express congressional direction to the
contrary, agencies are free to choose
their procedural mode of
administration.” 24

17. FGT does not require a different
conclusion. The issue in that case was
whether the Commission could rely
upon its one-year policy for denying
requests for longer term individual
certificates or whether the Commission
needed to provide an explanation
specific to FGT’s circumstances and
failed to do so. On remand, the
Commission gave an explanation 25 that
the court subsequently concluded was
sufficient.26 To the extent that the
Commission makes a determination in a
contested audit matter and subsequently
applies that determination to an audited

21 FGT, 876 F.2d at 44 (citations omitted). EEI also
cites PPL Wallingford Energy LLC v. FERC, 419 F.3d
1194 (DC Cir. 2005). In that case, the court vacated
orders of the Commission on the grounds that the
Commission did not directly respond to or address
arguments the petitioner in that proceeding had
made before the Commission.

22 Order No. 675 at P 32.

23 SEC v. Chenery Corp., 332 U.S. 194, 203 (1947).

24 Davis v. EPA, 336 F.3d 965 (9th Cir. 2003).

25 Florida Gas Transmission Co., 49 FERC
161,375 (1989).

26 Monsanto Co. v. FERC, 963 F.2d 827 (5th Cir.
1992).

person who had not been a party in the
prior proceeding, the Commission will
provide a reasoned explanation to
comply with applicable legal standards.
18. In sum, just like other
Commission contested, on-the-record
proceedings that provide third parties
an opportunity to intervene and
participate, we find that Commission
determinations in contested audit
proceedings are precedent for non-
parties in subsequent proceedings. And,
as in such proceedings, the Commission
will explain the application of that
precedent on the basis of the record
developed in subsequent proceedings.

E. Codifying the Determination in the
Preamble of the Final Rule

1. EEI’s Request for Rehearing and
Clarification

19. EEI asks that the Commission
include a number of its determinations
contained in the Final Rule in the
regulatory text. EEI states that the types
of matters addressed in the Final Rule
that were not included in the regulatory
text have been included in the
Commission’s regulations on other
occasions. As an example, EEI cites
§1b.16 of the Commission’s
regulations,2” which pertains, in part, to
the right of a person who is compelled
to appear, or who appears in person at
the request or permission of the
Investigating Officer, to be
accompanied, represented and advised
by counsel, subject to certain additional
provisions. EEI notes in this regard that
in the Final Rule, the Commission
stated that an attorney may be present
during interviews of an audited person’s
employees. EEI contends that a person
should not have to refer to the language
of the Final Rule, but instead should be
able to consult the Commission’s
regulations, to learn this information.28

20. EEI identifies seven matters that it
states are discussed in the Final Rule
but not reflected in the regulatory text.
These matters are (1) The right to have
counsel present during an audit; (2) use
by the Commission of the standard set
forth in § 385.214(b) of its regulations 29
to govern interventions in contested
audit proceedings and the
disallowances of interested persons to
intervene until after the Commission
issues the notice described in Part 41 of
the Commission’s regulations; (3)
confidential treatment of information
provided in an audit; (4) the absence of
discovery in the shortened procedure
and the applicability of Part 385 of the

2718 CFR 1b.16 (2005).

28 EEI Request for Rehearing and Clarification at
pp. 11-14.

2918 CFR 85.214(b) (2005).

Commission’s regulations 3¢ with
respect to discovery in a trial-type
proceeding; (5) the precedential value of
an audit report and an order approving
an uncontested audit report; (6) the 30-
day time frame for an audited person’s
response; 31 and (7) protection of
confidential treatment in trial-type
proceedings.

2. Commission Determination

21. EEI has not provided a compelling
reason for the Commission to include
the noted portions of the Final Rule in
the regulatory text. In particular, four of
the issues EEI raises are not germane to
the procedural matters addressed in the
regulatory text. The right to counsel,
confidential treatment, precedential
value of an audit report and a
Commission order approving an
uncontested audit report, and protection
of confidential treatment issues do not
pertain to the procedure an audited
person may use to challenge findings or
proposed remedies in an audit report.
Accordingly, it would not be
appropriate to include them in the
regulatory text of the parts of Title 18
involved in this rulemaking. The
Commission has exercised its discretion
in past proceedings to clarify matters in
final rules and in orders on rehearing of
final rules without inserting those
clarifications in the underlying
regulations.32

22. The Commission’s statements in
the Final Rule regarding interventions
likewise do not warrant inclusion in the
regulatory text. The Commission stated
that it will use the standard stated in
§ 385.214(b),33 which is in subpart B of
Part 385 of the Commission’s
regulations, for permitting interested

3018 CFR part 385 (2005).

31EET’s request with respect to the 30-day time
frame for an audit person’s response is addressed
supra P 11-13.

32 See, e.g., Regulations Implementing Energy
Policy Act of 2005; Pre-filing Procedures for Review
of LNG Terminals and Other Natural Gas Facilities,
Order No. 665, 70 FR 60426 (Oct. 18, 2005), FERC
Stats. & Regs., Regulations Preambles 2001-2005
31,195 (Oct. 7, 2005) (“In view of the clarification
and regulatory text revisions discussed above, the
Commission does not believe that it is necessary to
include in the final regulations additional criteria
or definitions for the Director’s use in reaching a
determination whether prospective modifications to
an existing or approved LNG terminal should be
subject to a mandatory pre-filing process.”);
Standards of Conduct for Transmission Providers,
Order No. 2004-A, 69 FR 23562 (Apr. 29, 2004),
FERC Stats. & Regs., Regulations Preambles 2001—
2005 9 31,161 (Apr. 16, 2004) (“The Commission
denies National Fuel-Supply’s request to revise the
regulatory text, but clarifies that by using the term
‘relate’ in the phrase ‘if it relates solely to a
Marketing or Energy Affiliate’s specific request for
transmission service,” the Commission intended to
include the corresponding transportation service
agreements that result from a ‘request.””).

3318 CFR 385.214(b) (2005).
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entities to file memoranda in the
shortened procedure as it uses to permit
interventions in other proceedings.
Subpart B of Part 385 “applies to any
pleading” 34 and thus no addition to the
regulatory text is needed to provide
certainty.

23. The Commission’s statements in
the Final Rule regarding discovery also
do not warrant inclusion in the
regulatory text. The regulatory text
accompanying the Final Rule does not
authorize discovery in the shortened
procedure. The Final Rule clarified that
discovery is not available in the
shortened procedure at EEI's request.35
Again, adding language in the regulatory
text will not provide certainty. As is
true for adding regulatory text regarding
interventions, adding regulatory text
regarding discovery in trial-type
proceedings would also be redundant,
in this case to the rules in Part 385 of
the Commission’s regulations.

24. The Commission does not agree
with EEI’s contention that a provision in
Part 1b of the Commission’s regulations,
which pertains to a person’s right to
have counsel present under certain
circumstances in an investigation,
suggests that the revised Part 41 should
also address issues relating to counsel,
in addition to other issues. Part 1b
contains provisions describing the
Commission’s policy and procedures for
investigations conducted under the
statutes it administers. 36 Part 41 does
not describe the audit process. Instead,
Part 41 sets forth the procedure an
audited person can use to challenge
audit findings or proposed remedies
with which it disagrees. In sum, by
declining to include in the regulatory
text the topics EEI references the
Commission is not acting in a manner
inconsistent with its promulgation of
Part 1b.

F. Separation of Functions Issues

1. Request for Rehearing and
Clarification

25. In its request for rehearing and
clarification, EEI asks the Commaission
to issue a policy statement, with an
opportunity for public comment, to
consider and determine the appropriate
relationship between the Commission’s
audit and enforcement staffs during
audits, shortened or trial-type
procedures for contested audit matters,
and formal and informal investigations

3418 CFR 385.201 (2005).

35 Order No. 675 at P 9, 12. The Final Rule also
clarified that the applicable standards under Part
385 of the Commission’s regulations will govern if
the trial-type procedure is used. Order No. 675 n.25.

36 Rules Relating to Investigations, Order No. 8,
43 FR 27174 (Jun. 23, 1978), FERC Stats. & Regs.,
Regulations Preambles 1977-1981 { 30,012 (1978).

under Part 1b of the Commission’s
regulations. EEI asserts that the time is
ripe for such a policy statement because
of developments and changes in the
roles and functions of the audit and
enforcement staffs since the
Commission’s issuance of its Policy
Statement on Separation of Functions 37
in 2002 and the Commission’s new and
substantial enforcement and remedial
authority under the Energy Policy Act of
2005 (EPAct 2005).38 EEI states that the
purpose of the policy statement it
proposes would be for the Commission
to examine the relationship of the audit
and enforcement staffs to ensure that
their work is fair and consistent with
due process rights and separations of
functions during every possible stage of
the audit process and any subsequent
investigatory or enforcement action. EEI
states that a policy statement, with
opportunity for public comment, would
help build an appropriate Commission
record and basis for balancing
separation of functions and due process
requirements.3° Finally, EEI asserts that
a case the Commission cited in the Final
Rule, Trans Alaska Pipeline System, 9
FERC 461,205 (1979), which states that
the Commission’s audit and
investigatory staffs may freely share
information, is no longer fully
relevant.40

2. Commission Determination

26. The Commission declines EEI’s
proposal that the Commission issue a
policy statement concerning the
relationship of its audit and
investigations staffs. As an initial
matter, EEI’s proposal is not related to
the Commission’s promulgation of a
new procedure for audited persons
seeking to challenge audit findings or
proposed remedies, which is the subject
of Order No. 675. Moreover, the
Commission already has a policy
statement on Separations of
Functions,*? which is as applicable
today as it was when it was issued in
2002. Nothing in EPAct 2005 affects the
operation of Rule 2202,42 which was the
focus of that policy statement.

27. For its part, EEI’s request is not
supported by facts. EEI does not identify
any specific practice or activity that
warrants examination. EEI refers to

37101 FERC {61,340 (2002).

38 P L. No. 109-58, 119 Stat. 594 (2005).

39 EEI Request for Rehearing and Clarification at
pp. 14-15. According to EEI, the Commission has
not established a sufficient basis and record with
respect to this issue to satisfy the reasoned decision
making standard under the Administrative
Procedure Act, 5 U.S.C. 706 (2000).

40 EE] Request for Rehearing and Clarification at
pp. 15-16.

41101 FERC 161,340 (2002).

4218 CFR 385.2202 (2005).

developments and changes since 2002,
but does not state what material
developments and changes have
occurred that compel the public
examination of separation of functions
issues that EEI requests. EPAct 2005
provided the Commission with
enhanced authority to assess civil
penalties for violations of the FPA, NGA
and NGPA, but EEI does not suggest
why this authority should trigger the
policy statement it seeks.*3

28. Trans Alaska Pipeline System
remains relevant to the issue of whether
the audit staff and investigative staff
may share information. In that
proceeding, the Trans Alaska Pipeline
System owners asked that the
Commission forbid communications
between the valuation and audit staff on
the one hand and the rate staff on the
other. The Commission determined,
among other things, that
communications between these two
staffs would not constitute
impermissible, ex parte
communications and that the staffs need
not be separated to ensure the integrity
of the valuation.4* The Commission
approvingly quoted from a prior
proceeding in which it endorsed the
sharing of information among different
staffs:

Administrative agencies were brought into
being to supply expertise and to minimize
formalism. Walls of separation between those
who litigate and those who investigate do not
serve those ends. Nor does due process
require them. All that due process mandates
in situations of this kind is that adjudicative
proceedings be decided solely on the basis of
the records developed in them.*5

29. Efficiency and sound
administrative practice favors the
sharing of information between the
audit staff and investigative staff, and no
entity suffers a cognizable due process
harm as a result. We see no need at this

43 Since the enactment of EPAct 2005, the
Commission has issued a number of statements and
orders to provide guidance to the regulated
community. For example, in October 2005, the
Commission issued a Policy Statement on
Enforcement to provide guidance and regulatory
certainty regarding the Commission’s enforcement
of the statutes, orders, rules and regulations it
administers. Enforcement of Statutes, Orders, Rules,
and Regulations, 113 FERC {61,068 (2005). In
November 2005, the Commission issued an
Interpretive Order Regarding No-Action Letter
Process to clarify that members of the public may
request and obtain no-action letters with respect to
whether staff will recommend that the Commission
take no enforcement action with respect to specific
proposed transactions, practices or situations that
may raise issues under certain Commission
regulations. Informal Staff Advice on Regulatory
Requirements, 113 FERC 61,174 (2005).

44 Trans Alaska Pipeline System, 9 FERC at
61,371-372.

45 ]d. at 61,372, quoting Tenneco, Inc., 7 FERC
161,258 at 61,541-542 (1979) (footnotes omitted).
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time to reevaluate the interaction
between these staffs.

The Comimission orders: EEI’s petition
for rehearing and clarification is granted
in part and denied in part as discussed
in the body of this order.

By the Commission.
Magalie R. Salas,
Secretary.

List of Subjects

18 CFR Part 41

Administrative practice and
procedure, Electronic utilities,
Reporting and recordkeeping
requirements, Uniform System of
Accounts.

18 CFR Part 158

Administrative practice and
procedure, Natural gas, Reporting and
recordkeeping requirements.

18 CFR Parts 286 and 349

Administrative practice and
procedure, Natural gas, Price Controls.
m In consideration of the foregoing, the
Commission amends parts 41, 158, 286
and 349, Chapter I, Title 18 of the Code
of Federal Regulations, as follows:

PART 41—ACCOUNTS, RECORDS,
MEMORANDA AND DISPOSITION OF
CONTESTED AUDIT FINDINGS AND
PROPOSED REMEDIES

m 1. The authority citation for part 41
continues to read as follows:

Authority: 16 U.S.C. 791a—825r, 2601—
2645; 42 U.S.C. 7101-7352.

m 2. Section 41.1 isrevised to read as
follows:

§41.1 Notice to audited person.

(a) Applicability. This part applies to
all audits conducted by the Commission
or its staff under authority of the Federal
Power Act except for Electric Reliability
Organization audits conducted pursuant
to the authority of part 39 of the
Commission’s regulations.

(b) Notice. An audit conducted by the
Commission’s staff under authority of
the Federal Power Act may result in a
notice of deficiency or audit report or
similar document containing a finding
or findings that the audited person has
not complied with a requirement of the
Commission with respect to, but not
limited to, the following: A filed tariff
or tariffs, contracts, data, records,
accounts, books, communications or
papers relevant to the audit of the
audited person; matters under the
Standards of Conduct or the Code of
Conduct; and the activities or operations
of the audited person. The notice of
deficiency, audit report or similar

document may also contain one or more
proposed remedies that address findings
of noncompliance. Where such findings,
with or without proposed remedies,
appear in a notice of deficiency, audit
report or similar document, such
document shall be provided to the
audited person, and the finding or
findings, and any proposed remedies,
shall be noted and explained. The
audited person shall timely indicate in
a written response any and all findings
or proposed remedies, or both, in any
combination, with which the audited
person disagrees. The audited person
shall have 15 days from the date it is
sent the notice of deficiency, audit
report or similar document to provide a
written response to the audit staff
indicating any and all findings or
proposed remedies, or both, in any
combination, with which the audited
person disagrees, and such further time
as the audit staff may provide in writing
to the audited person at the time the
document is sent to the audited person.
The audited person may move the
Commission for additional time to
provide a written response to the audit
staff and such motion shall be granted
for good cause shown. Any initial order
that the Commission subsequently may
issue with respect to the notice of
deficiency, audit report or similar
document shall note, but not address on
the merits, the finding or findings, or
the proposed remedy or remedies, or
both, in any combination, with which
the audited person disagreed. The
Commission shall provide the audited
person 30 days to respond to the initial
Commission order concerning a notice
of deficiency, audit report or similar
document with respect to the finding or
findings or any proposed remedy or
remedies, or both, in any combination,
with which it disagreed.

PART 158—ACCOUNTS, RECORDS,
MEMORANDA AND DISPOSITION OF
CONTESTED AUDIT FINDINGS AND
PROPOSED REMEDIES

m 3. The authority citation for part 158
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7102-7352.

m 4. Section 158.1 is revised to read as
follows:

§158.1 Notice to audited person.

An audit conducted by the
Commission’s staff under authority of
the Natural Gas Act may result in a
notice of deficiency or audit report or
similar document containing a finding
or findings that the audited person has
not complied with a requirement of the

Commission with respect to, but not
limited to, the following: A filed tariff
or tariffs, contracts, data, records,
accounts, books, communications or
papers relevant to the audit of the
audited person; matters under the
Standards of Conduct or the Code of
Conduct; and the activities or operations
of the audited person. The notice of
deficiency, audit report or similar
document may also contain one or more
proposed remedies that address findings
of noncompliance. Where such findings,
with or without proposed remedies,
appear in a notice of deficiency, audit
report or similar document, such
document shall be provided to the
audited person, and the finding or
findings, and any proposed remedies,
shall be noted and explained. The
audited person shall timely indicate in
a written response any and all findings
or proposed remedies, or both, in any
combination, with which the audited
person disagrees. The audited person
shall have 15 days from the date it is
sent the notice of deficiency, audit
report or similar document to provide a
written response to the audit staff
indicating any and all findings or
proposed remedies, or both, in any
combination, with which the audited
person disagrees, and such further time
as the audit staff may provide in writing
to the audited person at the time the
document is sent to the audited person.
The audited person may move the
Commission for additional time to
provide a written response to the audit
staff and such motion shall be granted
for good cause shown. Any initial order
that the Commission subsequently may
issue with respect to the notice of
deficiency, audit report or similar
document shall note, but not address on
the merits, the finding or findings, or
the proposed remedy or remedies, or
both, in any combination, with which
the audited person disagreed. The
Commission shall provide the audited
person 30 days to respond to the initial
Commission order concerning a notice
of deficiency, audit report or similar
document with respect to the finding or
findings or any proposed remedy or
remedies, or both, in any combination,
with which it disagreed.

PART 286—ACCOUNTS, RECORDS,
MEMORANDA AND DISPOSITION OF
CONTESTED AUDIT FINDINGS AND
PROPOSED REMEDIES

m 5. The authority citation for part 286
is revised to read as follows:

Authority: 5 U.S.C. 551 et seq.; 15 U.S.C.
717-717w, 3301-3432; 42 U.S.C. 7102-7352.



Federal Register/Vol. 71, No. 100/ Wednesday, May 24, 2006 /Rules and Regulations

29785

m 6. Section 286.103 is revised to read
as follows:

§286.103 Notice to audited person.

An audit conducted by the
Commission’s staff under authority of
the Natural Gas Policy Act may result in
a notice of deficiency or audit report or
similar document containing a finding
or findings that the audited person has
not complied with a requirement of the
Commission with respect to, but not
limited to, the following: A filed tariff
or tariffs, contracts, data, records,
accounts, books, communications or
papers relevant to the audit of the
audited person; matters under the
Standards of Conduct or the Code of
Conduct; and the activities or operations
of the audited person. The notice of
deficiency, audit report or similar
document may also contain one or more
proposed remedies that address findings
of noncompliance. Where such findings,
with or without proposed remedies,
appear in a notice of deficiency, audit
report or similar document, such
document shall be provided to the
audited person, and the finding or
findings, and any proposed remedies,
shall be noted and explained. The
audited person shall timely indicate in
a written response any and all findings
or proposed remedies, or both, in any
combination, with which the audited
person disagrees. The audited person
shall have 15 days from the date it is
sent the notice of deficiency, audit
report or similar document to provide a
written response to the audit staff
indicating any and all findings or
proposed remedies, or both, in any
combination, with which the audited
person disagrees, and such further time
as the audit staff may provide in writing
to the audited person at the time the
document is sent to the audited person.
The audited person may move the
Commission for additional time to
provide a written response to the audit
staff and such motion shall be granted
for good cause shown. Any initial order
that the Commission subsequently may
issue with respect to the notice of
deficiency, audit report or similar
document shall note, but not address on
the merits, the finding or findings, or
the proposed remedy or remedies, or
both, in any combination, with which
the audited person disagreed. The
Commission shall provide the audited
person 30 days to respond to the initial
Commission order concerning a notice
of deficiency, audit report or similar
document with respect to the finding or
findings or any proposed remedy or
remedies, or both, in any combination,
with which it disagreed.

PART 349—DISPOSITION OF
CONTESTED AUDIT FINDINGS AND
PROPOSED REMEDIES

m 7. The authority citation for part 349
is revised to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
1, et seq.

m 8. Section 349.1 is revised to read as
follows:

§349.1 Notice to audited person.

An audit conducted by the
Commission or its staff under authority
of the Interstate Commerce Act may
result in a notice of deficiency or audit
report or similar document containing a
finding or findings that the audited
person has not complied with a
requirement of the Commission with
respect to, but not limited to, the
following: A filed tariff or tariffs,
contracts, data, records, accounts,
books, communications or papers
relevant to the audit of the audited
person; and the activities or operations
of the audited person. The notice of
deficiency, audit report or similar
document may also contain one or more
proposed remedies that address findings
of noncompliance. Where such findings,
with or without proposed remedies,
appear in a notice of deficiency, audit
report or similar document, such
document shall be provided to the
audited person, and the finding or
findings, and any proposed remedies,
shall be noted and explained. The
audited person shall timely indicate in
a written response any and all findings
or proposed remedies, or both, in any
combination, with which the audited
person disagrees. The audited person
shall have 15 days from the date it is
sent the notice of deficiency, audit
report or similar document to provide a
written response to the audit staff
indicating any and all findings or
proposed remedies, or both, in any
combination, with which the audited
person disagrees, and such further time
as the audit staff may provide in writing
to the audited person at the time the
document is sent to the audited person.
The audited person may move the
Commission for additional time to
provide a written response to the audit
staff and such motion shall be granted
for good cause shown. Any initial order
that the Commission subsequently may
issue with respect to the notice of
deficiency, audit report or similar
document shall note, but not address on
the merits, the finding or findings, or
the proposed remedy or remedies, or
both, in any combination, with which
the audited person disagreed. The
Commission shall provide the audited

person 30 days to respond to the initial
Commission order concerning a notice
of deficiency, audit report or similar
document with respect to the finding or
findings or any proposed remedy or
remedies, or both, in any combination,
with which it disagreed.

[FR Doc. 06—4814 Filed 5—23—06; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration
30 CFR Parts 48, 50, and 75

RIN 1219-AB46

Emergency Mine Evacuation

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Extension of comment period.

SUMMARY: The Mine Safety and Health
Administration is extending the
comment period for the Emergency
Temporary Standard on Emergency
Mine Evacuation published on March 9,
2006 (71 FR 12252). This action is in
response to a request from the public.

DATES: The comment period will close
on June 29, 2006.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Acting Director;
Office of Standards, Regulations, and
Variances, MSHA; phone: (202) 693—
9440; facsimile: (202) 693—9441; E-mail:
Silvey.Patricia@dol.gov.
SUPPLEMENTARY INFORMATION: The Mine
Safety and Health Administration
(MSHA) received a request to extend the
public comment period for 60 days so
that interested parties could adequately
address issues contained in MSHA'’s
opening statement. MSHA is conducting
this rulemaking under the statutory
requirement that the Agency must
publish the Final Rule no later than
December 9, 2006, that is, 9 months
following the publication of the ETS.
MSHA is granting a 30-day extension of
the comment period (from May 30,
2006, to June 29, 2006) to allow all
interested parties additional time to
provide input into this important
rulemaking. The comment period will
close on June 29, 2006; MSHA
welcomes comment from all interested
parties.

Dated: May 18, 2006.
David G. Dye,

Acting Assistant Secretary for Mine Safety
and Health.

[FR Doc. 06—4825 Filed 5—22—06; 9:53 am]
BILLING CODE 4510-43-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[RO4-OAR-2005-KY-0002-200531(a); FRL—
8174-1]

Approval and Promulgation of
Implementation Plans; Kentucky;
Redesignation of the Boyd County SO,
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On May 13, 2005, and later
clarified in a July 12, 2005,
supplemental submittal, the
Commonwealth of Kentucky submitted
a request to redesignate the sulfur
dioxide (SO,) nonattainment area of
Boyd County to attainment of the
National Ambient Air Quality Standards
(NAAQS) for SO,. Boyd County is
located within the Huntington-Ashland,
West Virginia (WV)-Kentucky (KY)-Ohio
(OH) Metropolitan Statistical Area
(MSA), and the Boyd County SO,
nonattainment area is comprised of the
southern portion of Boyd County. The
Commonwealth also submitted, as
revisions to the Kentucky State
Implementation Plan (SIP), a
maintenance plan for the area and a
source-specific SIP revision for the
Calgon Carbon Corporation facility in
Catlettsburg, Kentucky. EPA is
approving the redesignation request for
the Boyd County SO, nonattainment
area and the maintenance plan for this
area. The maintenance plan provides for
the maintenance of the SO, NAAQS in
Boyd County for the next ten years. EPA
is also approving the source-specific SIP
revision for the Calgon Carbon
Corporation facility.

DATES: This rule is effective on July 24,
2006 without further notice, unless EPA
receives adverse written comment by
June 23, 2006. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R04-OAR—-2005—
KY-0002, by one of the following
methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ RME. EPA’s
electronic public docket and comment
system is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key

in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: difrank.stacy@epa.gov.

4. Fax: 404.562.9019.

5. Mail: “R04-OAR-2005-KY-0002,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

6. Hand Delivery or Courier. Deliver
your comments to: Stacy DiFrank,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
RME ID No. R04-OAR-2005-KY-0002.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the Federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection.

FOR FURTHER INFORMATION CONTACT:
Stacy DiFrank, (404) 562-9042, or by e-
mail at difrank.stacy@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. What is the Background for the Actions?

II. What Actions is EPA Taking?

III. What are the Criteria for Redesignation
and Approval of the Maintenance Plan?

IV. Final Actions

V. Statutory and Executive Order Reviews

I. What is the Background for the
Actions?

On March 3, 1978 (43 FR 8962), EPA
designated Boyd County, Kentucky as
nonattainment for SO, based upon
modeling which indicated that both the
annual and the 24-hour SO, NAAQS
were being violated. The 1978
nonattainment designation covered
Boyd County in its entirety. On
November 2, 1979 (44 FR 63104),
following the completion of a
monitoring study and at the request of
the Commonwealth of Kentucky, EPA
redefined the SO, nonattainment area to
include only the southern portion of
Boyd County (e.g., that part of the
County lying south of Universal
Transverse Mercator (UTM) Northing
Line 4251 km). Thus, after 1979, the
Boyd County SO, nonattainment area
has been comprised of only the southern
portion of the County. The major
sources of SO, emissions impacting the
Boyd County SO nonattainment area
are Calgon Carbon Corporation’s carbon
reactivation facility in Catlettsburg,
Kentucky (Calgon Carbon Corporation’s
facility) and a petroleum refinery in
Catlettsburg operated by Catlettsburg
Refining, LLC, a subsidiary of Marathon
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Ashland Petroleum LLC (Marathon
Ashland’s petroleum refinery).

On the date of enactment of the 1990
Clean Air Act (CAA or the Act)
Amendments, SO, areas meeting the
conditions of section 107(d) of the Act,
including pre-existing SO»
nonattainment areas, were designated
nonattainment for the SO, NAAQS by
operation of law. As a result, the Boyd
County SO; nonattainment area
remained nonattainment for the SO,
NAAQS following enactment of the
1990 CAA Amendments on November
15, 1990.

Under the CAA, EPA may redesignate
areas to attainment if sufficient data are
available to warrant such changes and
the area meets the criteria contained in
section 107(d)(3) of the Act, including
full approval of a maintenance plan for
the area. On May 13, 2005, and later
clarified in a July 12, 2005,
supplemental submittal, Kentucky
submitted a request to redesignate the
Boyd County SO nonattainment area to
attainment status. The request includes
modeling and monitoring data that
demonstrates attainment of the SO,
NAAQS. The modeling analysis
includes an inventory of SO, emissions
sources located within fifty kilometers
(km) of the nonattainment area. The
Commonwealth also submitted a
maintenance plan as a SIP revision
which provides for maintenance of the
SO, NAAQS in Boyd County for the
next ten years. The maintenance plan
includes a list of emissions sources,
their emission rates and other stack
parameters. In addition, Kentucky
submitted a source-specific SIP revision
to incorporate specified emissions
points and their associated emissions
limits (as set out in the Calgon Carbon
Corporation facility’s 2005 title V

operating permit) into the Kentucky SIP.

II. What Actions is EPA Taking?

Through this rulemaking, EPA is
taking several related actions. EPA is

redesignating the Boyd County SO,
nonattainment area to attainment status
because Kentucky’s redesignation
request meets the requirements of
section 107(d)(3)(E) of the CAA. EPA is
also approving Kentucky’s SIP revision
which provides a maintenance plan for
Boyd County (such approval being one
of the CAA criteria for redesignation to
attainment status) because the plan
meets the requirements of CAA section
175A. Finally, EPA is approving the
source-specific SIP revision for Calgon
Carbon Corporation’s facility, which
incorporates specified emissions points
and their associated emissions limits (as
detailed in section III below) into the
Kentucky SIP.

III. What are the Criteria for
Redesignation and Approval of the
Maintenance Plan?

Section 107(d)(3)(E) of the CAA, as
amended, specifies five requirements
that must be met to redesignate an area
to attainment. They are as follows:

1. The area must meet the applicable
NAAQS;

2. The area must have a fully
approved SIP under section 110(k);

3. The area must show improvement
in air quality due to permanent and
enforceable reductions in emissions;

4. The area must meet all applicable
requirements under section 110 and part
D of the Act; and

5. The area must have a fully
approved maintenance plan pursuant to
section 175A.

EPA has reviewed the redesignation
request submitted by the
Commonwealth for the Boyd County
SO, nonattainment area and finds that
the request meets the five requirements
of section 107(d)(3)(E).

1. The Data Shows Attainment of the
NAAQS for SO, in the Boyd County
Nonattainment Area

Boyd County’s 1979 nonattainment
designation was based upon monitored

values recorded in the area in the mid
1970s. No ambient air quality violations
of the SO, NAAQS have occurred in
recent years due to the implementation
of permanent and enforceable measures
to reduce ambient SO, levels. In
particular, since the time of the
nonattainment designation, reductions
in SO, emissions have occurred at the
Marathon Ashland petroleum refinery
and at the Calgon Carbon Corporation
facility—both located in Catlettsburg,
Boyd County, Kentucky.

There is currently one monitor
operating within the Boyd County SO,
nonattainment area and the
redesignation request for the area is
based upon the most recent five years of
air quality data (2001-2005) from that
monitor. See Table 1 below. The data
was collected and quality assured in
accordance with 40 CFR part 58, and
entered into the Air Quality Subsystem
(AQS) of the Aerometric Information
Retrieval System (AIRS). The primary
SO, NAAQS consists of an annual mean
of 0.030 parts per million (ppm), not to
be exceeded in a calendar year, and a
24-hour average of 0.14 ppm, not to be
exceeded more than once per calendar
year. The secondary SO, NAAQS is a 3-
hour average of 0.5 ppm, not to be
exceeded more than once per calendar
year. The data indicate that the County’s
ambient air quality attains the annual
and 24-hour primary SO, standards, as
well as the 3-hour SO, secondary
standard. Kentucky’s May 2005
submittal also includes a table in
Appendix C, summarizing the
monitoring data that has been collected
in Boyd County since 1975. The
Commonwealth’s submittal is included
and available for review in both the
hard copy and E-Docket for this
rulemaking.

TABLE 1.—SO, DATA FOR BOYD COUNTY AMBIENT MONITORS

Vo ond max 24-hr | #OBS>0.14 | 5 o o | #OBS>05 Annual #0BS >0.03
onitor ID Year (ppm) ppm m ppm (ppm) ppm
PP (365 pug/m3) PP (1300 pg/m3) PP (80 pg/md)
21-019-0017 ....ccceeuee. 2001 .013 0 .038 0 .0045 0
2002 .020 0 .041 0 .0039 0
2003 .023 0 .063 0 .0038 0
2004 .018 0 .061 0 .0041 0
2005 .023 0 .048 0 .0060 0

For SO,, monitoring data alone is
generally insufficient to assess an area’s
attainment status. EPA’s guidance
memorandum addressing redesignation
requests states that for SO, and

specified other pollutants, “dispersion
modeling will generally be necessary to
evaluate comprehensively sources’
impacts.” See “Procedures for
Processing Requests to Redesignate

Areas to Attainment,” Memorandum
from John Calcagni, Director Air Quality
Management Division, to EPA Regional
Air Directors, dated September 4, 1992.
Typically, attainment planning for SO,
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involves dispersion modeling used to
demonstrate that the emission limits
adopted by the state are sufficient to
assure attainment. With such modeling,
EPA can generally determine an area to
be attaining the standard without
further modeling, provided monitoring
data also support that determination.
An inventory of significant SO,
emissions sources located within fifty
km of the Boyd County SO,
nonattainment area is contained in the
May 2005 maintenance plan submitted
by Kentucky. The SO, emissions from
these sources were used in a modeling
demonstration to show maintenance of
the SO, NAAQS for at least ten years.
A summary of the modeling
demonstration is presented below. The
complete details of the emissions
inventory are contained in Appendix F
of Kentucky’s 2005 submittal.
Maximum allowable permitted
emissions limits were used for the Boyd
County modeling demonstration. Using
the maximum allowable emissions
limits (that are not expected to change)
results in a current and a future
projected inventory which are the same.
These emissions limits are established
in operating conditions contained in
federally enforceable permits. In
addition, certain source-specific
emissions limits (discussed below) for
the Calgon Carbon Corporation facility
are being incorporated, through this
rulemaking, into the Kentucky SIP. Any
future increases in emissions and/or
significant changes to the stack
configuration parameters from those
that were modeled would be subject to
the Kentucky SIP’s minor source New

Source Review (NSR) and/or Prevention
of Deterioration (PSD) requirements,
which include demonstrating that the
SO, NAAQS and applicable PSD
increments are protected.

The Commonwealth’s air dispersion
modeling was developed according to
EPA guidance at Appendix W of 40 CFR
part 51: Guideline on Air Quality
Models (i.e. Modeling Guideline). The
American Meteorological Society
(AMS)/United States Environmental
Protection Agency (EPA) Regulatory
Model Improvement Committee
(AERMIC) Model (AERMOD) was used
in the demonstration. The modeling
system consists of 3 components:
AERMOD (the air dispersion model), the
AERMOD meteorological preprocessor
(AERMET), and the AERMOD mapping
program for processing terrain and
generating receptor elevations
(AERMAP). The AERMOD modeling
system can be found on the Support
Center for Regulatory Models (SCRAM)
Internet site, i.e. http://www.epa.gov/
ttn/scram/. During the development of
the redesignation modeling and at the
time of the submittal of the SIP and its
supplement, AERMOD was not an EPA
regulatory model but was proposed to
be included as a preferred EPA model
in the April 20, 2000 Federal Register
(65 FR 21506). The Kentucky Division
for Air Quality (KDAQ) requested
approval for use of the AERMOD model
in a letter dated October 20, 2003, and
EPA approved the request in a letter to
the Commonwealth dated November 12,
2003. AERMOD was promulgated as a
regulatory air dispersion model in the

November 9, 2005 Federal Register (70
FR 68218).

Meteorological data used in this
modeling demonstration consists of: (1)
Surface level date collected on-site at
the Cooper School tower near
Catlettsburg, Kentucky, which is within
the nonattainment area and which has
been supplemented with data from the
Huntington/Tri-State Airport National
Weather Service (NWS) station as
needed; and (2) upper-air data from the
Huntington/Tri-State Airport NWS
station. These meteorological data were
prepared for use with AERMOD using
the AERMET preprocessor. As indicated
in the emissions inventory discussion
above, significant SO, emissions sources
located within fifty km of the
nonattainment area were used in the
modeling demonstration. Maximum
allowable and/or permitted SO,
emissions rates were used as inputs to
the model for each source specifically
modeled.

Compliance with the three averaging
periods for the SO, NAAQS (i.e., 3-hour,
24-hour and annual) was indicated in
the modeling demonstration. The
model-predicted concentration, when
added to the background ambient air
quality monitored concentrations, were
less than the three averaging periods.
These modeling results for the three
averaging periods for the SO, NAAQS
are presented in Table 2 below. A more
detailed discussion of the modeling
demonstration is included in the
Kentucky SIP submittal, including the
complete details of all the modeling
inputs and results.

TABLE 2.—SUMMARY OF SO, MODELING RESULTS FOR BOYD COUNTY, KENTUCKY NONATTAINMENT AREA

[Micrograms per cubic meter]

. Percent of
Maximum
Averaging period modeled Sackground Total EPA NAAQS Janas
concentration

(percent)
1060.18 103.4 1163.58 1300 89.5
306.66 432 349.86 365 95.9
66.1 11.0 77.1 80 96.4

EPA’s review of both the monitoring
and modeling data indicates that
attainment of the SO, NAAQS has been
demonstrated for the Boyd County SO,
nonattainment area.

2. The Area Has a Fully Approved SIP
Under Section 110(k) of the CAA

EPA has fully approved, under
section 110(k) of the Act, the applicable
Kentucky SIP for the Boyd County SO»
nonattainment area. Following passage
of the CAA of 1970, Kentucky has

adopted and submitted, and EPA has
fully approved at various times,
provisions addressing the general SIP
requirements set out in CAA section 110
for all areas, including Boyd County.
The historical record of EPA’s approval
of Kentucky’s SIP can be found at 40
CFR 52.920. In addition, EPA is
approving through this rulemaking, the
Commonwealth’s attainment
demonstration, maintenance plan, and
source-specific SIP revision related
directly to the Boyd County SO»

nonattainment area. EPA may rely on
prior SIP approvals in approving a
redesignation request, see Calcagni
Memo, p. 3 Southwestern Pennsylvania
Growth Alliance v. Browner, 144 F.3d
984, 989-90 (6th Cir. 1998), Wall v.
EPA, 265 F.3d 426 (6th Cir. 2001), plus
any additional measures it may approve
in conjunction with a redesignation
action. See also 68 FR 25426 (May 12,
2003) and citations therein.
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3. The Improvement in Air Quality Is
Due to Permanent and Enforceable
Reductions in Emissions

EPA has determined that the
improvement in air quality in the Boyd
County SO, nonattainment area is due
to permanent and enforceable emission
reductions. Emissions inventories
contained in the attainment
demonstration represent emissions
limitations that are federally enforceable
because they are either SIP requirements
or permit limitations. For example, the
primary sources of SO, emissions in the
Boyd County SO, nonattainment area,
Marathon Ashland’s petroleum refinery
and Calgon Carbon Corporation’s
facility, are subject to SO limitations in
permits that have resulted in significant
SO; reductions that are permanent and
enforceable.

Marathon Ashland’s petroleum
refinery reduced SO, emissions by 24
percent in 1993 and these reductions
were used in the modeled attainment
demonstration submitted by the

Commonwealth in conjunction with its
redesignation request. In addition, the
petroleum refinery is subject to a 2001
Federal consent decree requiring
implementation of certain
environmental measures, along with
emissions limitations and monitoring
requirements which result, among other
things, in further SO, emissions
reductions from the refinery. The
consent decree requires that these
further measures, limitations, and
monitoring requirements be
incorporated into an appropriate
Federally enforceable permit and,
pursuant to this requirement, the
Commonwealth issued a synthetic
minor permit to Marathon Ashland for
the petroleum refinery in Catlettsburg
on March 29, 2002. The synthetic minor
permit incorporates the consent decree’s
emissions limitations and other
specified standards and measures for a
number of pollutants, including SO,
making them permanent and
enforceable.

Calgon Carbon Corporation’s facility
in Catlettsburg is also subject to SO»
emissions limitations and other
reporting and recordkeeping
requirements that are permanent and
enforceable. Those limitations and
requirements are contained in the
facility’s CAA title V operating permit
issued on August 21, 2000, and revised
on March 1, 2004, and result in a total
SO, emissions decrease at the facility of
1,439.67 tons per year (tpy). In addition
to the facility’s title V permit, specified
SO- emissions points and their
corresponding SO, emissions limits
which are contained in the Calgon
Carbon Corporation title V permit are
being, through this rulemaking,
incorporated into the Kentucky SIP as a
source-specific SIP revision. The
specific SO, emissions points and
associated SO, emissions limits which
are being incorporated into the SIP are
described in Table 3 below.

TABLE 3.—S0O, EMISSION AND OPERATING CAPS DESCRIPTION FOR CALGON CARBON CORPORATION

[Catlettsburg, Kentucky]

AERMOD Calgon - Title V permit
emggﬁﬁlon emggﬁ]stlon Affected facility (V=00-015 R2) SO, limitation
12 | B-Line Baker Heater ... 0.0853 Ib/mmBTU.
14 | B-Line Activator 2.88 Ib/hr 12.6 tons/12 month period.
21 | C-Line Activators .... 7.72 Ib/hr 33.8 tons/12 month period.
31 | D-LiN@ BAKErS .....coviiiiiiiieie it 15.0 Ib/hr 65.7 tons/12 month period.
34 | D-Line ACHVAOrS ....ccocviieeciiie e e 15 Ib/hr 65.7 tons/12 month period.
32 | D-Line Baker Heater .........cccoooiiiiiiiiiiiee e 0.0853 Ib/mmBTU.
40 | E-Line Baker Heater .........occviiiiiiieeee e 0.477 Ib/mmBTU.
39 | E-Line BaKErS .....cccviiiiiiieee e 15.0 Ib/hr 65.7 tons/12 month period.
42 | E-LiN€ ACHVALOrS .....ooiitiiiiiiiiie ittt 7.5 Ib/hr 32.85 tons/12 months each.
64 | Package BoIler ... 1.166 Ib/mmBTU.

The SO, emissions reductions and
emissions limitations resulting from the
permits and SIP revisions described
above for these existing sources support
EPA’s determination that the
improvement in air quality in the Boyd
County SO, nonattainment area is due
to permanent and enforceable emission
reductions. If a new source is
constructed or an existing source
modified after EPA redesignates the area
to attainment, the air quality analyses
required under Kentucky’s SIP-
approved PSD program will ensure that
such sources are permitted with
emissions limits at or below those
needed to assure attainment and
maintenance of the SO, NAAQS and to
protect all applicable PSD increments.

4. The Commonwealth Has Met All
Applicable Requirements for the Area
Under Section 110 and Part D of the
CAA

Section 110(a)(2) of the Act contains
the general requirements for
nonattainment plans (enforceable
emission limits, ambient monitoring,
permitting of new sources, adequate
funding, etc.). Over the years, EPA has
approved Kentucky’s SIP as meeting the
basic requirements of CAA section
110(a)(2). See 40 CFR 52.920. In
addition, through this rulemaking, EPA
is approving the attainment
demonstration and maintenance plan
for the Boyd County SO, nonattainment
area and the source-specific SIP revision
for Calgon Carbon Corporation’s facility
(which incorporates specified SO»
emissions points and their
corresponding SO, emissions limits into
the Kentucky SIP). Thus, the

Commonwealth has met all applicable
requirements for the area under CAA
section 110(a)(2).

For redesignation, the Boyd County
SO, nonattainment area must also meet
all applicable requirements under part D
of title I of the Act. Part D contains the
general provisions applicable to SIPs for
nonattainment areas. The planning
requirements for SO, nonattainment
areas are set out in subparts 1 (CAA
sections 171-179B) and 5 (CAA sections
191-192) of part D of the Act. EPA
issued guidance in the General
Preamble to title I of the CAA which
describes our views on how we will
review SIPs and SIP revisions submitted
under title I, including those containing
SO- nonattainment and maintenance
area SIP provisions. See 57 FR 13498
(April 16, 1992); 57 FR 18070 (April 28,
1992). The General Preamble also
discusses EPA’s interpretation of the
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title I requirements and lists SO, policy
and guidance documents.

CAA sections 191 and 192 of subpart
5 address requirements for SO,
nonattainment areas designated
subsequent to enactment of the 1990
CAA Amendments and areas lacking
fully approved SIPs immediately before
enactment of the 1990 CAA
Amendments. The Boyd County SO,
nonattainment area falls into neither of
these categories and is therefore subject
to the general nonattainment planning
requirements of subpart 1 (CAA sections
171-179B). In particular, CAA section
172 provides, among other
requirements, that SIPs must assure that
reasonably available control measures
(RACM) (including such reductions in
emissions from existing sources in the
area as may be obtained through the
adoption, at a minimum, of reasonably
available control technology (RACT))
shall be implemented as expeditiously
as practicable and shall provide for
attainment. As noted above, EPA is
approving, through this rulemaking, the
Commonwealth’s attainment
demonstration (including the emissions
inventory and enforceable emissions
limitations), maintenance plan, and
source-specific SIP revision related
directly to the Boyd County SO»
nonattainment area. The emissions
inventory and enforceable emissions
reductions demonstrated in the
Commonwealth’s May 2005 submittal,
along with the Commonwealth’s
maintenance plan and source-specific
SIP revision for Calgon Carbon
Corporation’s facility, satisfy subpart 1’s
nonattainment planning requirements
and provide for attainment of the area.

5. The Area Has a Fully Approved
Maintenance Plan Under Section 175A
of the CAA

Section 175A of the CAA sets forth
the necessary elements of a maintenance
plan needed for areas seeking
redesignation from nonattainment to
attainment. The maintenance plan is
required to be approved as a SIP
revision under section 110 of the CAA.
Under section 175A(a) of the CAA, the
maintenance plan must show that the
NAAQS will be maintained for at least
ten years after EPA approves a
redesignation to attainment. The
maintenance plan must also include
contingency measures to address any
violation of the NAAQS.

In conjunction with its request to
redesignate the Boyd County SO,
nonattainment area to attainment status,
Kentucky submitted a SIP revision to
provide for the maintenance of the
NAAQS in Boyd County for at least ten
years after the effective date of

redesignation to attainment. The
maintenance plan and associated
contingency measures are being
approved in the SIP with this
rulemaking because it satisfies the
requirements of CAA section 175A. The
emissions inventory and maintenance
demonstration elements of this
maintenance plan are discussed above.
The remaining major elements of the
plan are described below.

Continuation of the Monitoring Network

Kentucky has indicated in the
submitted maintenance plan that it will
continue to monitor SO in the Boyd
County area in accordance with 40 CFR
parts 53 and 58 to verify continued
attainment of the SO, NAAQS. The data
will continue to be entered into the Air
Quality Subsystem of the Aerometric
Information Retrieval System.

Verification of Continued Attainment

Kentucky has committed in the
maintenance plan to review the
monitored data annually, and to review
the local monitored meteorological data.
KDAQ will also assess compliance of
local targeted facilities to verify
continued attainment of the area and
will review and update the annual
emissions inventory for the Boyd
County area at a minimum of once every
three years.

Contingency Plan

Kentucky has indicated in its
submitted maintenance plan that it will
rely on ambient air monitoring data in
the Boyd County area to track
compliance with the SO, NAAQS and to
determine the need to implement
contingency measures. In the event that
an exceedance of the SO, NAAQS
occurs, KDAQ will expeditiously
investigate and determine the source(s)
that caused the exceedance and/or
violation, and enforce any SIP or permit
limit that is violated. In the event that
all sources are found to be in
compliance with applicable SIP and
permit emission limits, KDAQ will
perform the necessary analysis to
determine the cause(s) of the
exceedance, and determine what
additional control measures are
necessary to impose on the area=s
stationary sources to continue to
maintain attainment of the SO, NAAQS.
KDAQ will inform any affected
stationary source(s) of SO of the
potential need for additional control
measures. If there is a violation of the
SO> NAAQS, it will notify the stationary
source(s) that the potential exists for a
NAAQS violation. Within six months,
the source(s) must submit a detailed
plan of action specifying additional

control measures to be implemented no
later than 18 months after the
notification. The additional control
measures will be submitted to EPA for
approval and incorporation into the SIP.

IV. Final Actions

EPA is approving the Commonwealth
of Kentucky’s request to redesignate the
Boyd County SO nonattainment area to
attainment because the redesignation
request meets the requirements of
section 107(d)(3)(E) of the CAA. In
addition, EPA is approving Kentucky’s
maintenance plan for Boyd County as a
SIP revision because the plan meets the
requirements of section 175A. Finally,
EPA approving the Commonwealth’s
source-specific SIP revision for Calgon
Carbon Corporation’s Catlettsburg
facility as detailed in Section III above.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve these SIP revisions if adverse
comments are filed. This rule will be
effective on July 24, 2006 without
further notice unless EPA receives
adverse comment by June 23, 2006. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Redesignation of an area to
attainment under section 107(d)(3)(E) of
the CAA does not impose any new
requirements on small entities.
Redesignation is an action that affects
the status of a geographical area and
does not impose any new regulatory
requirements on sources. Accordingly,
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the Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
affects the status of a geographical area,
does not impose any new requirements
on sources, or allow a state to avoid
adopting or implementing other
requirements and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant and because
the Agency does not have reason to
believe that the rule concerns an
environmental health risk or safety risk

that may disproportionately affect
children.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Redesignation is an action that
affects the status of a geographical area
but does not impose any new
requirements on sources. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States

Court of Appeals for the appropriate
circuit by July 24, 2006. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Sulfur oxides.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: May 12, 2006.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42. U.S.C. 7401 et seq.
Subpart S—Kentucky

m 2. Section 52.920 is amended:

m (a) In paragraph (d) by adding a new
entry at the end of the table for “Calgon
Carbon Corporation,” and

m (b) In paragraph (e) by adding a new
entry at the end of the table for
“Ashland-Huntington Maintenance
Plan,” to read as follows:

§52.920 Identification of plan.
* * * * *
(d) * % %

EPA-APPROVED KENTUCKY SOURCE-SPECIFIC REQUIREMENTS

State effective

EPA approval

Name of source Permit No. date date Explanation
Calgon Carbon Corporation ......... V—-00-015 ....ccovvverens 05/13/05 05/24/06 [Insert first page num- The only parts of the permit

ber of publication].

being approved and incor-
porated are the SO, emission
limits from the following emis-
sions points: 12, 14, 21, 31,
34, 32, 40, 39, 42, and 64.

(e)* * %



29792

Federal Register/Vol. 71, No. 100/ Wednesday, May 24, 2006 /Rules and Regulations

EPA-APPROVED KENTUCKY NON-REGULATORY PROVISIONS

Name of non-regulatory SIP

Applicable geo-

State submittal

rovision graphic or nonattain-  date/effective EPA approval date Explanation
P ment area date

Kentucky portion of the Ashland-
Huntington Sulfur Dioxide Main-
tenance Plan.

Boyd County

05/13/05 05/24/06 [Insert first page num-
ber of publication].

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In §81.318, the table entitled
“Kentucky SO,” is amended by revising
the entry for “That portion of Boyd

KENTUCKY—SO,

County south of UTM northing line
4251 km” to read as follows:

§81.318 Kentucky.

* * * * *

Does not meet

Does not meet

Designated area primary secondary Cannot be classified Better than national standards
standards standards
That portion of BoYd COUNTY  oiiiiiiiiiiiciiiiiis et iies eete et et e et et r e e X
south of UTM northing line
4251km.
* * * * *

[FR Doc. 06—4820 Filed 5—23—06; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2004-0441; FRL—8174-5]
RIN 2060-Al66

National Emission Standards for the
Printing and Publishing Industry

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on amendments to the national
emission standards for hazardous air
pollutants (NESHAP) for the printing
and publishing industry which were
promulgated on May 30, 1996, under
the authority of section 112 of the Clean
Air Act (CAA). The direct final rule
amendments amend specific provisions
in the Printing and Publishing Industry
NESHAP to resolve issues and questions
raised after promulgation of the final
rule and to correct errors in the
regulatory text. This action also makes
direct final rule amendments to the

Paper and Other Web Coating NESHAP
and the Printing, Coating, and Dyeing of
Fabric and Other Textiles NESHAP to
clarify the interaction between these
rules and the Printing and Publishing
Industry NESHAP.

DATES: The direct final rule is effective
on August 22, 2006 without further
notice, unless EPA receives adverse
written comment by June 23, 2006 or by
July 10, 2006 if a public hearing is
requested by June 5, 2006. If adverse
comments are received, EPA will
publish a timely withdrawal in the
Federal Register indicating which
amendments, sections or paragraphs
will become effective and which are
being withdrawn due to adverse
comment. If anyone contacts EPA
requesting to speak at a public hearing,
a public hearing will be held on June 8,
2006.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2004-0441. All
documents in the docket are listed in
the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly

available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Docket, EPA West
Building, Room B-102, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.

Public Hearing. If a public hearing is
held, it will be held at 10 a.m. at the
EPA’s Environmental Research Center
Auditorium, Research Triangle Park,
NG, or at an alternate site nearby.

FOR FURTHER INFORMATION CONTACT: For
further information contact Mr. David
Salman, EPA, Office of Air Quality
Planning and Standards, Sector Policies
and Programs Division, Coatings and
Chemicals Group (D205-01), Research
Triangle Park, NC 27711; telephone
number (919) 541-0859; fax number
(919) 541-0246; e-mail address:
salman.dave@epa.gov.

SUPPLEMENTARY INFORMATION:

Regulated Entities. Categories and
entities potentially regulated by this
action include:
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Category

NAICS* code

Examples of potentially regulated entities

INAUSEIY .o

322212
322221
322222
322223
322224
322225
323111
323112
323119
326192

Commercial Gravure Printing.

Other Commercial Printing.

Commercial Flexographic Printing.

Folding Paperboard Box Manufacturing.

Coated and Laminated Packaging Paper and Plastics Film Manufacturing.
Coated and Laminated Paper Manufacturing.

Plastics, Foil, and Coated Paper Bag Manufacturing.

Uncoated Paper and Multiwall Bag Manufacturing.

Laminated Aluminum Foil Manufacturing for Flexible Packaging.

Resilient Floor Covering Manufacturing.

*North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility is regulated by this
action, you should examine the
applicability criteria of the rule. If you
have any questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s direct final
NESHAP will also be available on the
WWW through the Technology Transfer
Network (TTN). Following the
Administrator’s signature, a copy of the
NESHAP will be posted on the TTN’s
policy and guidance page for newly
proposed or promulgated rules at http://
www.epa.gov/ttn/oarpg/. The TTN at
EPA’s Web site provides information
and technology exchange in various
areas of air pollution control.

Comments. We are publishing the
direct final rule amendments without
prior proposal because we view the
amendments as noncontroversial and do
not anticipate adverse comments.
However, in the Proposed Rules section
of this Federal Register notice, we are
publishing a separate document that
will serve as the proposal to amend the
Printing and Publishing Industry
NESHAP (40 CFR part 63, subpart KK),
the Paper and Other Web Coating
NESHAP (40 CFR part 63, subpart JJJJ),
and the Printing, Coating, and Dyeing of
Fabric and Other Textiles NESHAP (40
CFR part 63, subpart OOOO) if adverse
comments are filed. Instructions for
submitting comments are provided in
that document. If we receive any
adverse comments on one or more
distinct amendments, we will publish a
timely withdrawal in the Federal
Register informing the public which
provisions will become effective, and
which provisions are being withdrawn
due to adverse comment. We will
address all public comments in a
subsequent final rule, should the EPA

determine to issue one. Any of the
distinct amendments in today’s direct
final rule for which we do not receive
adverse comment will become effective
on the previously mentioned date. We
will not institute a second comment
period on the direct final rule
amendments. Any parties interested in
commenting must do so at this time.

Judicial Review. Under section
307(b)(1) of the CAA, judicial review of
the direct final rule amendments is
available only by filing a petition for
review in the U.S. Court of Appeals for
the District of Columbia Circuit by July
24, 2006. Under section 307(d)(7)(B) of
the CAA, only an objection to the direct
final rule amendments that was raised
with reasonable specificity during the
period for public comment can be raised
during judicial review. Moreover, under
section 307(b)(2) of the CAA, the
requirements established by the direct
final rule amendments may not be
challenged separately in any civil or
criminal proceeding brought by EPA to
enforce these requirements.

Outline. The information presented in
this preamble is organized as follows:

I. Background
II. Amendments
A. Applicability
B. Designation of Affected Source
C. Definitions
D. Standards: Publication Rotogravure
Printing
E. Standards: Product and Packaging
Rotogravure and Wide-Web Flexographic
Printing
F. Performance Test Methods
G. Monitoring Requirements
H. Recordkeeping Requirements
I. Reporting Requirements
J. Appendix A to 40 CFR Part 63, Subpart
KK

III. Statutory and Executive Order Reviews

A. Executive Order 12866, Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility

D. Unfunded Mandates Reform Act

E. Executive Order 13132, Federalism

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Congressional Review Act.

I. Background

On May 30 1996, we issued the final
NESHAP for the printing and publishing
industry (61 FR 27140). The final
NESHAP established standards to
control organic hazardous air pollutant
(HAP) emissions from new and existing
publication rotogravure, product and
packaging rotogravure, and wide-web
flexographic printing operations.

Since promulgation of the rule,
various issues and questions have been
raised by stakeholders and some errors
have been identified in the regulatory
text. Today’s action includes direct final
rule amendments that resolve
inconsistencies, clarify language, and
add additional compliance flexibility.
We are also making direct final rule
amendments to the Paper and Other
Web Coating NESHAP (40 CFR part 63,
subpart JJJJ), and the Printing, Coating,
and Dyeing of Fabric and Other Textiles
NESHAP (40 CFR part 63, subpart
0000) to clarify the interaction
between these rules and the Printing
and Publishing Industry NESHAP (40
CFR part 63, subpart KK). None of the
amendments will have any discernable
effect on the stringency of the rules.

II. Amendments

The discussion in this section of the
preamble pertains to the Printing and
Publishing Industry NESHAP (40 CFR
part 63, subpart KK) unless otherwise
noted as applying to the Paper and
Other Web Coating NESHAP (40 CFR
part 63, subpart JJJJ) or the Printing,
Coating, and Dyeing of Fabric and Other
Textiles NESHAP (40 CFR part 63,
subpart OO0O0).
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A. Applicability

The final rule contains a provision
which some sources can use to establish
and maintain themselves as area sources
of HAP with respect to the Printing and
Publishing Industry NESHAP. EPA has
received many questions about whether
this provision in 40 CFR 63.820(a)(2) is
an optional or mandatory provision for
sources that wish to establish and
maintain themselves as area sources. We
have added language to 40 CFR
63.820(a)(2) to emphasize that this is an
optional provision. Facilities which
establish and maintain themselves as
area sources through other mechanisms,
as described in 40 CFR 63.820(a)(7), are
not subject to this subpart.

B. Designation of Affected Source

In 40 CFR 63.821(a)(3), the final rule
provides an option for including “stand-
alone coating equipment” in product
and packaging rotogravure or wide-web
flexographic printing affected sources.
We have amended 40 CFR 63.821(a)(3)
to now refer to ““stand-alone equipment”
rather than “stand-alone coating
equipment.” This change provides the
owner or operator with more flexibility
for bringing additional equipment into
the product and packaging rotogravure
or wide-web flexographic printing
affected source. This may simplify the
compliance demonstration for some
affected sources because they will not
need to separately quantify the materials
used on stand-alone equipment in order
to exclude them from the compliance
demonstration as is necessary when
stand-alone equipment is not part of the
product and packaging rotogravure or
wide-web flexographic printing affected
source. This may also simplify the
compliance demonstration for affected
sources which vent emissions from
product and packaging rotogravure or
wide-web flexographic presses and from
stand-alone equipment to a common
control device.

Consistent with this change, we have
also amended 40 CFR 63.3300(a) of the
Paper and Other Web Coating NESHAP
(40 CFR part 63, subpart JJJJ) to now
refer to “stand-alone equipment” rather
than “stand-alone coating equipment.”

In response to several requests we
have added options in 40 CFR
63.821(a)(4) for including narrow-web
flexographic presses and in 40 CFR
63.821(a)(5) for including proof presses
in product and packaging rotogravure or
wide-web flexographic printing affected
sources. These options may simplify the
compliance demonstration for some
affected sources because they will not
need to separately quantify the materials
used on narrow-web flexographic

presses or proof presses in order to
exclude them from the compliance
demonstration as is necessary when
narrow-web flexographic presses and
proof presses are not part of the product
and packaging rotogravure or wide-web
flexographic printing affected source.

We have corrected 40 CFR
63.821(a)(2)(ii)(A) to state that the total
mass of materials applied by the press
using product and packaging
rotogravure “print” stations be included
in the numerator. The final rule
incorrectly referred to product and
packaging rotogravure “work’’ stations
in the numerator.

We have added a new 40 CFR
63.821(a)(6) to clarify that certain
operations affiliated with product and
packaging rotogravure or wide-web
flexographic printing affected sources
are part of the printing and publishing
industry source category, but are not
part of the product and packaging
rotogravure or wide-web flexographic
printing affected source. These affiliated
operations include mixing or dissolving
of ink or coating ingredients prior to
application; ink or coating mixing for
viscosity adjustment, color tint or
additive blending, or pH adjustment;
cleaning of ink or coating lines and line
parts; handling and storage of inks,
coatings and solvents; and conveyance
and treatment of wastewater. Including
these affiliated operations in the
printing and publishing source category
is consistent with 40 CFR 63.7985(d)(2)
of the Miscellaneous Coating
Manufacturing NESHAP (40 CFR part
63, subpart HHHHH) which exempts
these affiliated operations from coverage
under that rule. They were excluded
from the product and packaging
rotogravure or wide-web flexographic
printing affected source in the final rule
because they were not within the scope
of the data collected and used to
establish the floor and the maximum
achievable control technology (MACT)
standard for these affected sources.

These affiliated operations continue
to be part of publication rotogravure
affected sources as described in 40 CFR
63.821(a)(1). The material balance
records kept for the solvent recovery
systems used by all publication
rotogravure facilities were broader in
scope and included these affiliated
operations. As a result, they form part
of the basis for the floor and the MACT
standard for publication rotogravure
affected sources.

We have added a new 40 CFR
63.821(a)(7) to clarify that certain
lithographic presses, letterpress presses,
or screen printing presses, referred to in
this new paragraph as ‘“‘other presses,”
are part of the printing and publishing

industry source category, but are not
part of the publication rotogravure
affected source or the product and
packaging rotogravure or wide-web
flexographic printing affected source
unless the owner or operator chooses to
include them in the affected source as
stand-alone equipment as provided in
40 CFR 63.821(a)(3). A definition of the
term “other presses” has been added to
the rule.

Rotogravure, flexography,
lithography, letterpress, and screen
printing were all part of the printing and
publishing source category in the
“Initial List of Categories of Sources
Under Section 112(c)(1) of the Clean Air
Act Amendments of 1990” published on
July 16, 1992 (57 FR 31576). The source
category was described in detail in
“Documentation for Developing the
Initial Source Category List” (EPA—450/
3-91-030, July 1992). The publication
rotogravure affected source in the final
rule addresses the publication
rotogravure printing process. The
product and packaging rotogravure or
wide-web flexographic printing affected
source in the final rule addresses the
product and packaging rotogravure and
wide-web flexographic printing
processes. Lithography, letterpress, and
screen printing are different printing
processes than publication rotogravure,
product and packaging rotogravure, and
flexographic printing. Lithographic,
letterpress, and screen printing presses
that did not also meet the definition of
rotogravure press or wide-web
flexographic press (i.e., that had no
rotogravure print stations and no wide-
web flexographic print stations),
therefore, were not part of the
publication rotogravure affected source,
or the product and packaging
rotogravure or wide-web flexographic
printing affected source in the final rule.

We have added a new 40 CFR
63.821(a)(8) to clarify that narrow-web
flexographic presses are part of the
printing and publishing industry source
category, but are not part of the
publication rotogravure affected source
or the product and packaging
rotogravure or wide-web flexographic
printing affected source unless the
owner or operator chooses to include
them in the product and packaging
rotogravure or wide-web flexographic
printing affected source as provided in
40 CFR 63.821(a)(3) through (5). The
rule did not previously treat narrow-
web flexographic presses as part of
either of these affected sources. We are
providing the option of including them
in the product and packaging
rotogravure or wide-web flexographic
printing affected source because this
may simplify the compliance
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demonstration for some affected sources
that previously had to separately
quantify the materials used on these
presses in order to exclude them from
the compliance demonstration.

We have added the word “affected” to
40 CFR 63.821(b)(1) and (2) to clarify
that these paragraphs apply to “‘affected
sources.”

C. Definitions

We have added, removed, and revised
a number of definitions in the rule.
These changes add clarity and
consistency to the rule.

We added a definition of “coating” to
clarify that in addition to solvent-borne
coatings and waterborne coatings,
materials with 100 percent or near 100
percent solids such as wax coatings,
wax laminations, extrusion coatings,
ultra-violet cured coatings, etc., are
coatings. Materials used to form
unsupported substrates such as
calendaring of vinyl, blown film, cast
film, etc., are not coatings.

We added a definition of “flexible
packaging.” This term is used in the
revised definition of “printing
operation.”

We added a definition of “narrow-
web flexographic press” to complement
the already existing definition of “wide-
web flexographic press.”

We added a definition of “other
press” to complement the use of that
term in 40 CFR 63.821(a)(7).

We added a definition of “publication
rotogravure press” to complement the
definition of “rotogravure press.”” This
definition clarifies that a publication
rotogravure press may include one or
more flexographic imprinters and that a
publication rotogravure press with one
or more flexographic imprinters is not a
flexographic press.

We added a definition of “stand-alone
equipment” and removed the definition
of “stand-alone coating equipment.”
This change provides the owner or
operator with additional flexibility for
bringing additional equipment into the
product and packaging rotogravure or
wide-web flexographic printing affected
source. We also removed the definitions
of “coating operation” and “coating
station.” Since these two terms were
used only in the definition of stand-
alone coating equipment and they are
not used in the definition of stand-alone
equipment, these two definitions are no
longer needed.

We revised the definition of “certified
product data sheet” (CPDS) to refer to
40 CFR 63.827(b) rather than to Method
311 or 40 CFR 63.827(b) since Method
311 is discussed in 40 CFR 63.827(b).
We included volatile matter weight
fraction along with solids weight

fraction in the reference to 40 CFR
63.827(c) since both of these attributes
are addressed in 40 CFR 63.827(c). We
also explained how a material safety
data sheet may serve as a CPDS.

We revised the definition of “control
device efficiency” to refer to organic
HAP emissions rather than to HAP
emissions. The word “organic” was
inadvertently omitted from the original
definition.

We revised the definitions of
“flexographic press’”” and ‘‘rotogravure
press’ to clarify that the unwind or feed
section may contain more than one
unwind or feed station. For example, a
press that prints on paper and then
laminates plastic film to the paper will
have an unwind or feed station for the
paper, and an unwind or feed station for
the plastic that is being laminated to the
paper. Both are included in the unwind
or feed section.

We revised the definition of
“flexographic print station” to clarify
the meaning of the term and to
distinguish it from certain operations
which take place on “other presses.”

We revised the definition of “printing
operation” to include fabric or other
textiles for use in flexible packaging,
and to exclude wood furniture
components and wood building
products. Fabric is printed by roller
(intaglio), rotary screen, ink jet, and
other printing techniques. Rotogravure
and flexographic printing are not
traditional fabric printing techniques
because the materials used are too fluid.
Today, there is some rotogravure or
flexographic printing of non-woven
substrates, which may meet the
definition of “fabric” or ““textile” in the
Printing, Coating, and Dyeing of Fabrics
and Other Textiles NESHAP (40 CFR
part 63, subpart OOOO). This includes
rotogravure or flexographic printing of
fabric or other textiles for use in flexible
packaging which is most appropriately
covered by the Printing and Publishing
Industry NESHAP (40 CFR part 63,
subpart KK). Therefore, we are
including rotogravure or flexographic
printing of fabric or other textiles for use
in flexible packaging in the definition of
“printing operation” in the Printing and
Publishing Industry NESHAP.

Consistent with this change, we have
also amended 40 CFR 63.4281 of the
Printing, Coating, and Dyeing of Fabrics
and Other Textiles NESHAP (40 CFR
part 63, subpart OOOO) by adding a
new paragraph (d)(4) which states that
equipment used to coat or print on
fabric or other textiles for use in flexible
packaging that is included in an affected
source under the Printing and
Publishing Industry NESHAP (40 CFR
part 63, subpart KK) is not part of an

affected source under the Printing,
Coating, and Dyeing of Fabrics and
Other Textiles NESHAP.

There is some rotogravure printing of
wood furniture components and wood
building products. These wood printing
operations are covered by the Wood
Furniture Manufacturing Operations
NESHAP (40 CFR part 63, subpart JJ) or
the Surface Coating of Wood Building
Products NESHAP (40 CFR part 63,
subpart QQQQ). Therefore, we are
excluding them from the definition of
“printing operation” in the Printing and
Publishing Industry NESHAP (40 CFR
part 63, subpart KK).

We revised the definition of ““proof
press”’ by broadening it to include
checking the quality of substrates, inks,
or other solids-containing materials.
Proof presses sometimes serve these
other purposes, for example, at a paper
mill or ink manufacturing facility.

We corrected the definition of
“rotogravure print station” to use the
term ‘“‘print station” rather than the term
“work station” in the body of the
definition and revised this definition to
clarify that other types of materials that
may not be referred to by the supplier
or by the user as inks can be applied by
rotogravure print stations. The term
“ink” in the definition in the final rule
was intended to include any solids
containing material since materials that
might be characterized by the supplier
or by the user as inks, coatings, or
adhesives are applied on rotogravure
print stations.

We revised the definition of “‘work
station” to clarify that work stations are
present on equipment other than
rotogravure or wide-web flexographic
presses. For example, work stations are
present on proof presses and stand-
alone equipment.

The symbol H was used in two
different ways in the final rule. To
resolve this inconsistency, we revised
the definition of the symbol H and
changed the symbol used in equation 8
from H to Happ. The symbol H is now
defined to mean the monthly organic
HAP emitted in kilograms. The symbol
H.pp is defined to mean the total
monthly organic HAP applied in
kilograms. Since the symbol H,pp, is only
used in equation 8, we have placed the
definition of H,p, immediately after that
equation.

The symbols C; and MW; were used
only in equation 20 in the final rule.
The definitions of these symbols were
inconsistent with the manner in which
the results of Methods 25 and 25A are
expressed. The definitions referred to
individual organic compounds. The
results of Methods 25 and 25A,
however, are expressed as carbon. We
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have added a new symbol C. for use in
equation 20. The definition of C. is
consistent with the manner in which the
results of Methods 25 and 25A are
expressed. Since C. is used only in
equation 20, we have placed the
definition of C. immediately after that
equation. The symbols MW; and C; are
not needed and have been removed. The
symbols M¢ and Qgq are used only in
equation 20. We have moved the
definitions of these symbols to
immediately after that equation.

D. Standards: Publication Rotogravure
Printing

We revised 40 CFR 63.824(b)(1)(i)(A)
and (b)(3)(i) by inserting a comma
between “varnish” and “adhesive” to
clarify that these are two different types
of materials.

We revised 40 CFR 63.824(b)(1)(ii)(A)
and (b)(2)(ii) to clarify the continuous
emission monitoring requirements for
solvent recovery devices and oxidizers.
For solvent recovery devices, a single
continuous volumetric gas flow
measurement should be sufficient since
the inlet and outlet volumetric gas flow
rates for a solvent recovery device are
essentially equal. For oxidizers, separate
continuous volumetric gas flow
measurements of the inlet and outlet
volumetric gas flow rates are required.

E. Standards: Product and Packaging
Rotogravure and Wide-Web
Flexographic Printing

We corrected the first sentence of 40
CFR 63.825(b) introductory text to refer
to “organic HAP emissions” rather than
to “emissions.”

We revised 40 CFR 63.825(b)(6) to use
the symbol H,,, instead of H because the
symbol H is used with a different
meaning elsewhere in the final rule. We
defined H,pp in 40 CFR 63.825(b)(6) in
the same way in which H was
previously used in this paragraph of the
final rule.

We revised 40 CFR 63.825(c)(2)(iii)
and (d)(2) to clarify the continuous
emission monitoring requirements for
solvent recovery devices and oxidizers.
For solvent recovery devices, a single
continuous volumetric gas flow
measurement should be sufficient since
the inlet and outlet volumetric gas flow
rates for a solvent recovery device are
essentially equal. For oxidizers, separate
continuous volumetric gas flow
measurements of the inlet and outlet
volumetric gas flow rates are required.

We revised 40 CFR 63.825(d)(1)(iv) to
refer to a common oxidizer rather than
a common solvent recovery system
because 40 CFR 63.825(d) describes
compliance demonstration requirements
for oxidizers.

F. Performance Test Methods

We revised 40 CFR 63.827(a)(1)(i) and
(ii) to clarify that there must be
continuous emission monitors for both
total organic volatile matter
concentration and volumetric gas flow
rate, and that the continuous emission
monitoring must be done in accordance
with the requirements of this subpart.
Both concentration and flow data are
needed to calculate the total organic
volatile matter mass flow.

In 40 CFR 63.827(b) of the final rule,
the provisions for using manufacturers
formulation data for determining
organic HAP content required the
inclusion of all HAP present at a level
greater than 0.1 weight percent in any
raw material used. This requirement
was based on indications from ink and
coating manufacturers that they were
already receiving this level of
information from their raw material
suppliers. A trade association
representing certain raw material
suppliers submitted information
showing that ink and coating
manufacturers are not receiving this
level of information from their
suppliers. Rather, they are receiving
information consistent with the
requirements of the Occupational Safety
and Health Administration (OSHA)
hazard communication standards which
require the identification of hazardous
constituents present at greater than or
equal to 0.1 weight percent for OSHA-
defined carcinogens as specified in 29
CFR 1910.1200(d)(4) and greater than or
equal to 1.0 weight percent for other
hazardous constituents. We revised 40
CFR 63.827(b) to make it consistent with
the OSHA hazard communication
standards, included some examples, and
clarified that test data and formulation
data can be provided by suppliers or
independent third parties.

We revised 40 CFR 63.827(c) by
including some examples, specifying
how to calculate weight solids fraction
from volatile matter weight fraction, and
clarifying that test data and formulation
data can be provided by suppliers or
independent third parties.

We revised 40 CFR 63.827(d)(1)(vi) to
clarify that the same method must be
used to determine inlet and outlet
organic volatile matter concentration,
and that the 50 parts per million by
volume levels for Method 25A are
expressed on an as carbon basis.

We revised 40 CFR 63.827(d)(1)(viii)
to clarify that the results of Methods 25
and 25A are expressed on an as carbon
basis and to define the symbols used in
equation 20 immediately after that
equation.

In 40 CFR 63.827(e)(1) and (2) the
final rule referred to the capture
efficiency procedures in appendix B to
40 CFR 52.741 and 40 CFR
52.741(a)(4)(iii)(B). We revised 40 CFR
63.827(e)(1) and (2) to refer to Methods
204 and 204A through F of 40 CFR part
51, appendix M. These methods did not
exist when the final rule was published
on May 30, 1996. They are updated
versions of the procedures specified in
the final rule.

G. Monitoring Requirements

We revised 40 CFR 63.828(a)(3) to
clarify that there must be continuous
emission monitors for both total organic
volatile matter concentration and
volumetric gas flow rate. Both
concentration and flow data are needed
to calculate the total organic volatile
matter mass flow.

H. Recordkeeping Requirements

We corrected 40 CFR 63.829(e)(1) and
(2) to state that records must be kept of
the total mass, as opposed to volume, of
each material applied on product and
packaging rotogravure or wide-web
flexographic printing presses during
each month. This is consistent with 40
CFR 63.821(b)(2) and 40 CFR
63.827(b)(2) which require these
measurements to be done on a mass
basis.

I. Reporting Requirements

We revised 40 CFR 63.830(b)(6) to
clarify that summary reports are
required even if the affected source does
not have any control devices or does not
take the performance of any control
devices into account in demonstrating
compliance with the emission
limitations in 40 CFR 63.824 or 40 CFR
63.825. As stated in 40 CFR
63.830(b)(6)(i) through (iv), these
summary reports must include
information about various types of
exceedances. These types of
exceedances can occur at sources with
or without control devices.

J. Appendix A to 40 CFR Part 63,
Subpart KK

We revised appendix A to subpart KK
to make several clarifications. In
paragraph 3.2 of appendix A we have
clarified that the confidence intervals
are two-sided, changed the designation
of the table to Table A—1, changed the
table references to Table A—1, and
corrected the table entry for 11 valid test
runs. In paragraph 4.8 of appendix A we
have changed the table reference to
Table A-1.
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III. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether this regulatory
action is “significant’”” and, therefore,
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Executive Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a ““significant regulatory action”
under the terms of Executive Order
12866 and is, therefore, not subject to
OMB review.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. This
action adds clarifications and
corrections to the final standards.
However, OMB has previously approved
the information collection requirements
contained in the existing regulations (69
FR 3912, January 27, 2004) under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq., and has
assigned OMB control number 2060—
0335 (EPA ICR No. 1739.04). A copy of
the Information Collection Request (ICR)
may be obtained from Ms. Susan Auby
by mail at the Office of Environmental
Information, Collection Strategies
Division (2822), EPA, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, by e-mail at
auby.susan@epa.gov, or by calling (202)
566—1672. You also may download a
copy from the internet at http://
www.epa.gov/icr. Include the ICR
number in any correspondence.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a

Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9.

C. Regulatory Flexibility Analysis

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
the direct final rule amendments.

For purposes of assessing the impacts
of today’s direct final rule on small
entities, small entity is defined as: (1) A
small business ranging from 500 to
1,000 as defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impact of today’s direct final rule
amendments on small entities, EPA has
concluded that this action will not have
a significant economic impact on a
substantial number of small entities. We
conducted an assessment of the impact
of the May 30, 1996 final rule on small
businesses within the industries
affected by that rule. This analysis
allowed us to conclude that there would
not be a significant economic impact on
a substantial number of small entities
from the implementation of that rule.
There is nothing contained in the direct
final rule amendments that will impose
an economic impact on small businesses
in any way not considered in the
analysis of the May 30, 1996 final rule;
this means that the direct final rule
amendments have no incremental
economic impact on small businesses
beyond what was already examined in
the final rule.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating a rule for which a written
statement is needed, section 205 of the
UMRA generally requires us to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows us to adopt an alternative other
than the least costly, most cost-effective,
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that the direct
final rule amendments do not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any 1 year. The direct final rule
amendments apply to affected sources
in the printing and publishing industry
and clarify and correct errors in the final
rule and, therefore, add no additional
burden on sources. Thus, the direct final
rule amendments are not subject to the
requirements of sections 202 and 205 of
the UMRA.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
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1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

The direct final rule amendments do
not have federalism implications. They
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132. No
printing and publishing facilities subject
to the direct final rule amendments are
owned by State or local governments.
Therefore, State and local governments
will not have any direct compliance
costs resulting from the direct final rule
amendments. Furthermore, the direct
final rule amendments do not require
these governments to take on any new
responsibilities. Thus, Executive Order
13132 does not apply to the direct final
rule amendments.

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” The direct final rule
amendments do not have tribal
implications as specified in Executive
Order 13175. They will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
because we are not aware of any Indian
tribal governments or communities
affected by the direct final rule
amendments. Thus, Executive Order
13175 does not apply to the direct final
rule amendments.

EPA specifically solicits additional
comment on the direct final rule
amendments from tribal officials.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. The direct final rule
amendments are not subject to
Executive Order 13045 because they are
based on technology performance and
not on health or safety risks.

H. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

The direct final rule amendments are
not subject to Executive Order 13211 (66
FR 28355, May 22, 2001) because they
are not a significant regulatory action
under Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995, Public Law 104—
113, 12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards (VCS) in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. VCS are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by VCS
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable VCS.

These amendments add references to
EPA Methods 204 and 204A through F
of 40 CFR part 51, appendix M for
determining capture efficiency. These
methods replace the capture efficiency
procedures of appendix B to 40 CFR
52.741 and 40 CFR 52.741(a)(4)(iii)(B).
EPA Methods 204 and 204A through F

are updated versions of the previously
used procedures.

Consistent with the NTTAA, EPA
conducted searches to identify VCS in
addition to these EPA methods. No
applicable VCS were identified for EPA
Methods 204 and 204A-F. The search
and review results have been
documented and are placed in the
docket for the amendments.

EPA test methods included in the rule
are specified in 40 CFR 63.827. Under
40 CFR 63.7(f) and 40 CFR 63.8(f) of
subpart A of the General Provisions, a
source may apply to EPA for permission
to use alternative test methods or
alternative monitoring requirements in
place of any of the EPA testing methods,
performance specifications, or
procedures.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing the direct final rule
amendments and other required
information to the United States Senate,
the United States House of
Representatives, and the Comptroller
General of the United States prior to
publication of the direct final rule
amendments in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. The direct final rule
amendments are not a ‘“major rule”’ as
defined by 5 U.S.C. 804(2). The direct
final rule amendments will be effective
on August 22, 2006.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, and Reporting and
recordkeeping requirements.

Dated: May 18, 2006.

Stephen L. Johnson,
Administrator.

m For the reasons set out in the
preamble, Title 40, chapter I, part 63 of
the Code of Federal Regulations is
amended as follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
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Subpart KK—[Amended]

m 2. Section 63.820 is amended by
revising paragraph (a)(2) introductory
text to read as follows:

§63.820 Applicability.

(a) * *x %

(2) Each new and existing facility at
which publication rotogravure, product
and packaging rotogravure, or wide-web
flexographic printing presses are
operated for which the owner or
operator chooses to commit to and
meets the criteria of paragraphs (a)(2)(i)
and (ii) of this section for purposes of
establishing the facility to be an area
source of HAP with respect to this
subpart. A facility which establishes
area source status through some other
mechanism, as described in paragraph
(a)(7) of this section, is not subject to the

provisions of this subpart.
* * * * *

m 3. Section 63.821 is amended by:

m a. Revising paragraphs (a)(1), (a)(2)
introductory text, (a)(2)(i), (a)(2)(ii)(A),
and (a)(3).

m b. Adding paragraphs (a)(4) through
(a)(8).

m c. Revising paragraphs (b)(1) and
(b)(2) to read as follows:

§63.821 Designation of Affected Sources.

(a) * K* %

(1) All of the publication rotogravure
presses and all related equipment,
including proof presses, cylinder and
parts cleaners, ink and solvent mixing
and storage equipment, and solvent
recovery equipment at a facility.

(2) All of the product and packaging
rotogravure or wide-web flexographic
printing presses at a facility plus any
other equipment at that facility which
the owner or operator chooses to
include in accordance with paragraphs
(a)(3) or (a)(4) of this section, except

(i) Proof presses, unless the owner or
operator chooses to include proof
presses in the affected source in
accordance with paragraph (a)(5) of this
section.

(ii) * *x %

(A) the sum of the total mass of inks,
coatings, varnishes, adhesives, primers,
solvents, thinners, reducers, and other
materials applied by the press using
product and packaging rotogravure print
stations and the total mass of inks,
coatings, varnishes, adhesives, primers,
solvents, thinners, reducers, and other
materials applied by the press using
wide-web flexographic print stations in
each month never exceeds 5 percent of
the total mass of inks, coatings,
varnishes, adhesives, primers, solvents,
thinners, reducers, and other materials
applied by the press in that month,

including all inboard and outboard

stations; and
* * * * *

(3) The owner or operator of an
affected source, as defined in paragraph
(a)(2) of this section, may elect to
include in that affected source stand-
alone equipment subject to the
following provisions:

(i) Stand-alone equipment meeting
any of the criteria specified in this
subparagraph is eligible for inclusion:

(A) The stand-alone equipment and
one or more product and packaging
rotogravure or wide-web flexographic
presses are used to apply solids-
containing materials to the same web or
substrate; or

(B) The stand-alone equipment and
one or more product and packaging
rotogravure or wide-web flexographic
presses apply a common solids-
containing material; or

(C) A common control device is used
to control organic HAP emissions from
the stand-alone equipment and from one
or more product and packaging
rotogravure or wide-web flexographic
printing presses;

(ii) All eligible stand-alone equipment
located at the facility is included in the
affected source; and

(iii) No product and packaging
rotogravure or wide-web flexographic
presses are excluded from the affected
source under the provisions of
paragraph (a)(2)(ii) of this section.

(4) The owner or operator of an
affected source, as defined in paragraph
(a)(2) of this section, may elect to
include in that affected source narrow-
web flexographic presses subject to the
following provisions:

(i) Each narrow-web flexographic
press meeting any of the criteria
specified in this subparagraph is eligible
for inclusion:

(A) The narrow-web flexographic
press and one or more product and
packaging rotogravure or wide-web
flexographic presses are used to apply
solids containing material to the same
web or substrate; or

(B) The narrow-web flexographic
press and one or more product and
packaging rotogravure or wide-web
flexographic presses apply a common
solids-containing material; or

(C) A common control device is used
to control organic HAP emissions from
the narrow-web flexographic press and
from one or more product and
packaging rotogravure or wide-web
flexographic presses; and

(ii) All eligible narrow-web
flexographic presses located at the
facility are included in the affected
source.

(5) The owner or operator of an
affected source, as defined in paragraph
(a)(2) of this section, may elect to
include in that affected source
rotogravure proof presses or
flexographic proof presses subject to the
following provisions:

(i) Each proof press meeting any of the
criteria specified in this subparagraph is
eligible for inclusion.

(A) The proof press and one or more
product and packaging rotogravure or
wide-web flexographic presses apply a
common solids-containing material; or

(B) A common control device is used
to control organic HAP emissions from
the proof press and from one or more
product and packaging rotogravure or
wide-web flexographic presses; and

(ii) All eligible proof presses located
at the facility are included in the
affected source.

(6) Affiliated operations such as
mixing or dissolving of ink or coating
ingredients prior to application; ink or
coating mixing for viscosity adjustment,
color tint or additive blending, or pH
adjustment; cleaning of ink or coating
lines and line parts; handling and
storage of inks, coatings, and solvents;
and conveyance and treatment of
wastewater are part of the printing and
publishing industry source category, but
are not part of the product and
packaging rotogravure or wide-web
flexographic printing affected source.

(7) Other presses are part of the
printing and publishing industry source
category, but are not part of the
publication rotogravure affected source
or the product and packaging
rotogravure or wide-web flexographic
printing affected source and are,
therefore, exempt from the requirements
of this subpart except as provided in
paragraph (a)(3) of this section.

(8) Narrow web-flexographic presses
are part of the printing and publishing
industry source category, but are not
part of the publication rotogravure
affected source or the product and
packaging rotogravure or wide-web
flexographic printing affected source
and are, therefore, exempt from the
requirements of this subpart except as
provided in paragraphs (a)(3) through
(5) of this section.

(b) * x %

(1) The owner or operator of the
affected source applies no more than
500 kilograms (kg) per month, for every
month, of inks, coatings, varnishes,
adhesives, primers, solvents, thinners,
reducers, and other materials on
product and packaging rotogravure or
wide-web flexographic printing presses,
or

(2) The owner or operator of the
affected source applies no more than



29800

Federal Register/Vol. 71, No. 100/ Wednesday, May 24, 2006 /Rules and Regulations

400 kg per month, for every month, of
organic HAP on product and packaging
rotogravure or wide-web flexographic
printing presses.

* * * * *

m 4. Section 63.822 is amended by:

m a. Adding in alphabetical order in
paragraph (a) definitions for “coating,”
“flexible packaging,” ‘“‘narrow-web
flexographic press,” “other press,”
“publication rotogravure press,” and
“stand-alone equipment.”

m b. Removing the definitions of
“coating operation,” ‘“‘coating station,”
and “‘stand-alone coating equipment”
from paragraph (a).

m c. Revising the definitions in
paragraph (a) of “certified product data
sheet (CPDS),” “control device
efficiency,” “flexographic press,”
“flexographic print station,” “printing
operation,” “proof press,”” ‘“‘rotogravure
press,” “‘rotogravure print station,” and
“work station.”

m d. Revising paragraph (b)(12).

m e. Removing and reserving paragraphs
(b)(6), (b)(22), (b)(32), and (b)(36) to read
as follows:

§63.822 Definitions.

(a) R
* * * * *

Certified product data sheet (CPDS)
means documentation furnished by
suppliers of inks, coatings, varnishes,
adhesives, primers, solvents, and other
materials or by an independent third
party that provides the organic HAP
weight fraction of these materials
determined in accordance with
§63.827(b), or the volatile matter weight
fraction or solids weight fraction
determined in accordance with
§63.827(c). A material safety data sheet
(MSDS) may serve as a CPDS provided
the MSDS meets the data requirements
of §63.827(b) and (c). The purpose of
the CPDS is to assist the owner or
operator in demonstrating compliance
with the emission limitations presented
in §§63.824-63.825.

Coating means material applied onto
or impregnated into a substrate for
decorative, protective, or functional
purposes. Such materials include, but
are not limited to, solvent-borne
coatings, waterborne coatings, wax
coatings, wax laminations, extrusion
coatings, extrusion laminations, 100
percent solid adhesives, ultra-violet
cured coatings, electron beam cured
coatings, hot melt coatings, and cold
seal coatings. Materials used to form
unsupported substrates such as
calendaring of vinyl, blown film, cast
film, extruded film, and coextruded film

are not considered coatings.
* * * * *

Control device efficiency means the
ratio of organic HAP emissions
recovered or destroyed by a control
device to the total organic HAP
emissions that are introduced into the
control device, expressed as a
percentage.

* * * * *

Flexible packaging means any
package or part of a package the shape
of which can be readily changed.
Flexible packaging includes, but is not
limited to, bags, pouches, labels, liners
and wraps utilizing paper, plastic, film,
aluminum foil, metalized or coated
paper or film, or any combination of
these materials.

Flexographic press means an unwind
or feed section, which may include
more than one unwind or feed station
(such as on a laminator), a series of
individual work stations, one or more of
which is a flexographic print station,
any dryers (including interstage dryers
and overhead tunnel dryers) associated
with the work stations, and a rewind,
stack, or collection section. The work
stations may be oriented vertically,
horizontally, or around the
circumference of a single large
impression cylinder. Inboard and
outboard work stations, including those
employing any other technology, such
as rotogravure, are included if they are
capable of printing or coating on the
same substrate. A publication
rotogravure press with one or more
flexographic imprinters is not a
flexographic press.

Flexographic print station means a
print station on which a flexographic
printing operation is conducted. A
flexographic print station includes an
anilox roller that transfers material to a
raised image (type or art) on a plate
cylinder. The material is then
transferred from the image on the plate
cylinder to the web or sheet to be
printed. A flexographic print station
may include a fountain roller to transfer
material from the reservoir to the anilox
roller, or material may be transferred
directly from the reservoir to the anilox
roller. The materials applied are of a
fluid, rather than paste, consistency.

* * * * *

Narrow-web flexographic press means
a flexographic press that is not capable
of printing substrates greater than 18
inches in width and that does not also
meet the definition of rotogravure press
(i.e., it has no rotogravure print
stations).

* * * * *

Other press means a lithographic
press, letterpress press, or screen
printing press that does not meet the
definition of rotogravure press or

flexographic press (i.e., it has no
rotogravure print stations and no
flexographic print stations), and that
does not print on fabric or other textiles
as defined in the Printing, Coating, and
Dyeing of Fabrics and Other Textiles
NESHAP (40 CFR part 63, subpart
0000), wood furniture components as
defined in the Wood Furniture
Manufacturing Operations NESHAP (40
CFR part 63, subpart JJ) or wood
building products as defined in the
Surface Coating of Wood Building
Products NESHAP (40 CFR part 63,
subpart QQQQ).

Printing operation means the
formation of words, designs, or pictures
on a substrate other than wood furniture
components as defined in the Wood
Furniture Manufacturing Operations
NESHAP (40 CFR part 63, subpart JJ),
wood building products as defined in
the Surface Coating of Wood Building
Products NESHAP (40 CFR part 63,
subpart QQQQ), and fabric or other
textiles as defined in the Printing,
Coating, and Dyeing of Fabric and Other
Textiles NESHAP (40 CFR part 63,
subpart OO0Q), except for fabric or
other textiles for use in flexible
packaging.
* * * * *

Proof press means any press which
prints only non-saleable items used to
check the quality of image formation of
rotogravure cylinders or flexographic
plates; substrates such as paper, plastic
film, metal foil, or vinyl; or ink, coating
varnish, adhesive, primer, or other
solids-containing material.

* * * * *

Publication rotogravure press means a
rotogravure press used for publication
rotogravure printing. A publication
rotogravure press may include one or
more flexographic imprinters. A
publication rotogravure press with one
or more flexographic imprinters is not a
flexographic press.

Rotogravure press means an unwind
or feed section, which may include
more than one unwind or feed station
(such as on a laminator), a series of
individual work stations, one or more of
which is a rotogravure print station, any
dryers associated with the work
stations, and a rewind, stack, or
collection section. Inboard and outboard
work stations, including those
employing any other technology, such
as flexography, are included if they are
capable of printing or coating on the
same substrate.

Rotogravure print station means a
print station on which a rotogravure
printing operation is conducted. A
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rotogravure print station includes a
rotogravure cylinder and supply for ink
or other solids containing material. The
image (type and art) to be printed is
etched or engraved below the surface of
the rotogravure cylinder. On a
rotogravure cylinder the printing image
consists of millions of minute cells.

* * * * *

Stand-alone equipment means an
unwind or feed section, which may
include more than one unwind or feed
station (such as on a laminator); a series
of one or more work stations and any
associated dryers; and a rewind, stack,
or collection section that is not part of
a product and packaging rotogravure or
wide-web flexographic press. Stand-
alone equipment is sometimes referred
to as “off-line” equipment.

* * * * *

Work station means a unit on which
material is deposited onto a substrate.

(b) L

(6) [Reserved]

(12) H = the monthly organic HAP
emitted, kg.
* * * * *

(22) [Reserved]

(32) [Reserved]

(36) [Reserved]

m 5. Section 63.824 is amended by
revising paragraphs (b)(1)(i)(A),
(b)(1)(ii)(A), (b)(2)(ii), and (b)(3)(i) to

read as follows:

§63.824 Standards: Publication
rotogravure printing.
* * * * *

(b) L

(1) * x %

(i) * % %

(A) Measure the mass of each ink,
coating, varnish, adhesive, primer,
solvent, and other material used by the
affected source during the month.

* * * * *

(11) * K %

(A) Install continuous emission
monitors to collect the data necessary to
calculate the total organic volatile
matter mass flow in the gas stream
entering and the total organic volatile
matter mass flow in the gas stream
exiting the solvent recovery device for
each month such that the percent
control efficiency (E) of the solvent
recovery device can be calculated for
the month. This requires continuous
emission monitoring of the total organic
volatile matter concentration in the gas
stream entering the solvent recovery
device, the total organic volatile matter

concentration in the gas stream exiting
the solvent recovery device, and the
volumetric gas flow rate through the
solvent recovery device. A single
continuous volumetric gas flow
measurement should be sufficient for a
solvent recovery device since the inlet
and outlet volumetric gas flow rates for
a solvent recovery device are essentially
equal. Each month’s individual inlet
concentration values and corresponding
individual gas flow rate values are
multiplied and then summed to get the
total organic volatile matter mass flow
in the gas stream entering the solvent
recovery device for the month. Each
month’s individual outlet concentration
values and corresponding individual gas
flow rate values are multiplied and then
summed to get the total organic volatile
matter mass flow in the gas stream
exiting the solvent recovery device for

the month.
* * * * *

(2) * *x *

(ii) Use continuous emission
monitors, conduct an initial
performance test of capture efficiency,
and continuously monitor a site specific
operating parameter to assure capture
efficiency. The percent control
efficiency of the oxidizer shall be
demonstrated in accordance with the
requirements of paragraph (b)(1)(ii) of
this section except that separate
continuous measurements of the inlet
volumetric gas flow rate and the outlet
volumetric gas flow rate are required for
an oxidizer.

(3) * *x *

(i) Measure the mass of each ink,
coating, varnish, adhesive, primer,
solvent, and other material used in the

affected source during the month.
* * * * *

m 6. Section 63.825 is amended by:

m a. Revising the first sentence of
paragraph (b) introductory text.

m b. Revising paragraph (b)(6).

m c. Revising paragraph (c)(2)(iii).

m d. Revising paragraph (d)(1)(iv).

m e. Revising paragraph (d)(2) to read as
follows:

§63.825 Standards: Product and
packaging rotogravure and wide-web
flexographic printing.

* * * * *

(b) Each product and packaging
rotogravure or wide-web flexographic
printing affected source shall limit
organic HAP emissions to no more than
5 percent of the organic HAP applied for
the month; or to no more than 4 percent
of the mass of inks, coatings, varnishes,
adhesives, primers, solvents, reducers,
thinners, and other materials applied for
the month; or to no more than 20

percent of the mass of solids applied for
the month; or to a calculated equivalent
allowable mass based on the organic
HAP and solids contents of the inks,
coatings, varnishes, adhesives, primers,
solvents, reducers, thinners, and other
materials applied for the month. * * *
* * * * *

(6) Demonstrate that the total monthly
organic HAP applied, Happ, as
determined by Equation 8, is less than
the calculated equivalent allowable
organic HAP, H,, as determined by
paragraph (e) of this section.

p q
H,, = Z}M]Chi Jrz}Mjchj Eq. 8
1= =

Where:

Happ = Total monthly organic HAP
applied, kg.
* *

* * *

(c) * x %

2) L

(iii) Install continuous emission
monitors to collect the data necessary to
calculate the total organic volatile
matter mass flow in the gas stream
entering and the total organic volatile
mass flow in the gas stream exiting the
solvent recovery device for each month
such that the percent control efficiency
(E) of the solvent recovery device can be
calculated for the month. This requires
continuous emission monitoring of the
total organic volatile matter
concentration in the gas stream entering
the solvent recovery device, the total
organic volatile matter concentration in
the gas stream exiting the solvent
recovery device, and the volumetric gas
flow rate through the solvent recovery
device. A single continuous volumetric
gas flow measurement should be
sufficient for a solvent recovery device
since the inlet and outlet volumetric gas
flow rates for a solvent recovery device
are essentially equal. Each month’s
individual inlet concentration values
and corresponding individual gas flow
rate values are multiplied and then
summed to get the total organic volatile
matter mass flow in the gas stream
entering the solvent recovery device for
the month. Each month’s individual
outlet concentration values and
corresponding individual gas flow rate
values are multiplied and then summed
to get the total organic volatile matter
mass flow in the gas stream exiting the
solvent recovery device for the month.
* * * * *

(d) L

(1) * * %

(iv) If demonstrating compliance on
the basis of organic HAP emission rate
based on solids applied, organic HAP
emission rate based on materials
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applied, or emission of less than the
calculated allowable organic HAP,
measure the mass of each ink, coating,
varnish, adhesive, primer, solvent, and
other material applied on the press or
group of presses controlled by a
common control device during the

month.
* * * * *

(2) Use continuous emission
monitors, conduct an initial
performance test of capture efficiency,
and continuously monitor a site specific
operating parameter to assure capture
efficiency. The percent control
efficiency of the oxidizer shall be
demonstrated in accordance with the
requirements of paragraph (c)(2) of this
section except that separate continuous
volumetric gas flow measurements of
the inlet and outlet volumetric gas flow

rates are required for an oxidizer.
* * * * *

m 7. Section 63.827 is amended by:

m a. Revising paragraphs (a)(1)(i) and
(a)(2)(ii).

m b. Revising paragraph (b).

m c. Revising paragraph (c).

m d. Revising paragraphs (d)(1)(vi) and
(d)(1)(viii).

m e. Revising paragraphs (e)(1) and (e)(2)
to read as follows:

§63.827 Performance Test Methods.

(a) * *x %

(1) * *x %

(i) It is equipped with continuous
emission monitors for determining total
organic volatile matter concentration
and the volumetric gas flow rate, and
capture efficiency has been determined
in accordance with the requirements of
this subpart, such that an overall
organic HAP control efficiency can be
calculated, and

(ii) The continuous emission monitors
are used to demonstrate continuous
compliance in accordance with
§63.824(b)(1)(ii), § 63.825(b)(2)(ii),
§63.825(c)(2), or §63.825(d)(2), as
applicable, and §63.828, or

* * * * *

(b) Determination of the weight
fraction organic HAP of inks, coatings,
varnishes, adhesives, primers, solvents,
thinners, reducers, diluents, and other
materials used by a publication
rotogravure affected source shall be
conducted according to paragraph (b)(1)
of this section. Determination of the
weight fraction organic HAP of inks,
coatings, varnishes, adhesives, primers,
solvents, thinners, reducers, diluents,
and other materials applied by a
product and packaging rotogravure or
wide-web flexographic printing affected
source shall be conducted according to
paragraph (b)(2) of this section. If the

weight fraction organic HAP values are
not determined using the procedures in
paragraphs (b)(1) or (b)(2) of this
section, the owner or operator must
submit an alternative test method for
determining their values for approval by
the Administrator in accordance with
§63.7(f). The recovery efficiency of the
test method must be determined for all
of the target organic HAP and a
correction factor, if necessary, must be
determined and applied.

(1) Each owner or operator of a
publication rotogravure affected source
shall determine the weight fraction
organic HAP of each ink, coating,
varnish, adhesive, primer, solvent, and
other material used by following one of
the procedures in paragraphs (b)(1)(i)
through (iii) of this section:

(i) The owner or operator may test the
material in accordance with Method 311
of appendix A of this part. The Method
311 determination may be performed by
the owner or operator of the affected
source, the supplier of the material, or
an independent third party. The organic
HAP content determined by Method 311
must be calculated according to the
criteria and procedures in paragraphs
(b)(1)(i)(A) through (C) of this section.

(A) Include each organic HAP
determined to be present at greater than
or equal to 0.1 weight percent for
Occupational Safety and Health
Administration (OSHA)-defined
carcinogens as specified in 29 CFR
1910.1200(d)(4) and greater than or
equal to 1.0 weight percent for other
organic HAP compounds.

(B) Express the weight fraction of each
organic HAP included according to
paragraph (b)(1)(i)(A) of this section as
a value truncated to four places after the
decimal point (for example, 0.3791).

(C) Calculate the total weight fraction
of organic HAP in the tested material by
summing the weight fraction of each
organic HAP included according to
paragraph (b)(1)(i)(A) of this section and
truncating the result to three places after
the decimal point (for example, 0.763).

(ii) The owner or operator may
determine the weight fraction volatile
matter of the material in accordance
with §63.827(c)(1) and use this value
for the weight fraction organic HAP for
all compliance purposes.

(iii) The owner or operator may use
formulation data to determine the
weight fraction organic HAP of a
material. Formulation data may be
provided to the owner or operator on a
CPDS by the supplier of the material or
an independent third party.
Formulation data may be used provided
that the weight fraction organic HAP is
calculated according to the criteria and
procedures in paragraphs (b)(1)(iii)(A)

through (D) of this section. In the event
of an inconsistency between the
formulation data and the result of
Method 311 of appendix A of this part,
where the test result is higher, the
Method 311 data will take precedence
unless, after consultation, the owner or
operator can demonstrate to the
satisfaction of the enforcement agency
that the formulation data are correct.

(A) For each raw material used in
making the material, include each
organic HAP present in that raw
material at greater than or equal to 0.1
weight percent for OSHA-defined
carcinogens as specified in 29 CFR
1910.1200(d)(4) and greater than or
equal to 1.0 weight percent for other
organic HAP compounds. The weight
fraction of each such organic HAP in
each raw material must be determined
by Method 311 of appendix A of this
part, by an alternate method approved
by the Administrator, or from a CPDS
provided by the raw material supplier or
an independent third party. The weight
fraction of each such organic HAP in
each raw material must be expressed as
a value truncated to four places after the
decimal point (for example, 0.1291).

(B) For each raw material used in
making the material, the weight fraction
contribution of each organic HAP,
which is included according to
paragraph (b)(1)(iii)(A) of this section, in
that raw material to the weight fraction
organic HAP of the material is
calculated by multiplying the weight
fraction, truncated to four places after
the decimal point (for example, 0.1291),
of that organic HAP in that raw material
times the weight fraction of that raw
material, truncated to four places after
the decimal point (for example, 0.2246),
in the material. The product of each
such multiplication is to be truncated to
four places after the decimal point (for
example, 0.1291 times 0.2246 yields
0.02899586 which truncates to 0.0289).

(C) For each organic HAP which is
included according to paragraph
(b)(1)(ii1)(A) of this section, the total
weight fraction of that organic HAP in
the material is calculated by adding the
weight fraction contribution of that
organic HAP from each raw material in
which that organic HAP is included
according to paragraph (b)(1)(iii)(A) of
this section. The sum of each such
addition must be expressed to four
places after the decimal point.

(D) The total weight fraction of
organic HAP in the material is the sum
of the counted individual organic HAP
weight fractions. This sum must be
truncated to three places after the
decimal point (for example, 0.763).

(2) Each owner or operator of a
product and packaging rotogravure or
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wide-web flexographic printing affected
source shall determine the organic HAP
weight fraction of each ink, coating,
varnish, adhesive, primer, solvent, and
other material applied by following one
of the procedures in paragraphs (b)(2)(i)
through (iii) of this section:

(i) The owner or operator may test the
material in accordance with Method 311
of appendix A of this part. The Method
311 determination may be performed by
the owner or operator of the affected
source, the supplier of the material, or
an independent third party. The organic
HAP content determined by Method 311
must be calculated according to the
criteria and procedures in paragraphs
(b)(2)(i)(A) through (C) of this section.

(A) Include each organic HAP
determined to be present at greater than
or equal to 0.1 weight percent for
OSHA-defined carcinogens as specified
in 29 CFR 1910.1200(d)(4) and greater
than or equal to 1.0 weight percent for
other organic HAP compounds.

(B) Express the weight fraction of each
organic HAP included according to
paragraph (b)(2)(i)(A) of this section as
a value truncated to four places after the
decimal point (for example, 0.3791).

(C) Calculate the total weight fraction
of organic HAP in the tested material by
summing the weight fraction of each
organic HAP included according to
paragraph (b)(2)(i)(A) of this section and
truncating the result to three places after
the decimal point (for example, 0.763).

(ii) The owner or operator may
determine the weight fraction volatile
matter of the material in accordance
with §63.827(c)(2) and use this value
for the weight fraction organic HAP for
all compliance purposes.

(iii) The owner or operator may use
formulation data to determine the
weight fraction organic HAP of a
material. Formulation data may be
provided to the owner or operator on a
CPDS by the supplier of the material or
an independent third party.
Formulation data may be used provided
that the weight fraction organic HAP is
calculated according to the criteria and
procedures in paragraphs (b)(2)(iii)(A)
through (D) of this section. In the event
of an inconsistency between the
formulation data and the result of
Method 311 of appendix A of this part,
where the test result is higher, the
Method 311 data will take precedence
unless, after consultation, the owner or
operator can demonstrate to the
satisfaction of the enforcement agency
that the formulation data are correct.

(A) For each raw material used in
making the material, include each
organic HAP present in that raw
material at greater than or equal to 0.1
weight percent for OSHA-defined

carcinogens as specified in 29 CFR
1910.1200(d)(4) and greater than or
equal to 1.0 weight percent for other
organic HAP compounds. The weight
fraction of each such organic HAP in
each raw material must be determined
by Method 311 of appendix A of this
part, by an alternate method approved
by the Administrator, or from a CPDS
provided by the raw material supplier or
an independent third party. The weight
fraction of each such organic HAP in
each raw material must be expressed as
a value truncated to four places after the
decimal point (for example, 0.1291).

(B) For each raw material used in
making the material, the weight fraction
contribution of each organic HAP,
which is included according to
paragraph (b)(2)(iii)(A) of this section, in
that raw material to the weight fraction
organic HAP of the material is
calculated by multiplying the weight
fraction, truncated to four places after
the decimal point (for example, 0.1291),
of that organic HAP in that raw material
times the weight fraction of that raw
material, truncated to four places after
the decimal point (for example, 0.2246),
in the material. The product of each
such multiplication is truncated to four
places after the decimal point (for
example, 0.1291 times 0.2246 yields
0.02899586 which truncates to 0.0289).

(C) For each organic HAP which is
included according to paragraph
(b)(2)(iii)(A) of this section, the total
weight fraction of that organic HAP in
the material is calculated by adding the
weight fraction contribution of that
organic HAP from each raw material in
which that organic HAP is included
according to paragraph (b)(2)(iii)(A) of
this section. The sum of each such
addition must be expressed to four
places after the decimal point.

(D) The total weight fraction of
organic HAP in the material is the sum
of the counted individual organic HAP
weight fractions. This sum is to be
truncated to three places after the
decimal point (for example, 0.763).

(c) Determination of the weight
fraction volatile matter content of inks,
coatings, varnishes, adhesives, primers,
solvents, reducers, thinners, diluents,
and other materials used by a
publication rotogravure affected source
shall be conducted according to
paragraph (c)(1) of this section.
Determination of the weight fraction
volatile matter content and weight
fraction solids content of inks, coatings,
varnishes, adhesives, primers, solvents,
reducers, thinners, diluents, and other
materials applied by a product and
packaging rotogravure or wide-web
flexographic printing affected source

shall be conducted according to
paragraph (c)(2) of this section.

(1) Each owner or operator of a
publication rotogravure affected source
shall determine the volatile matter
weight fraction of each ink, coating,
varnish, adhesive, primer, solvent,
reducer, thinner, diluent, and other
material used by following the
procedures in paragraph (b)(1)(i) of this
section, or by using formulation data as
described in paragraph (c)(3) of this
section.

(i) Determine the volatile matter
weight fraction of the material using
Method 24A of 40 CFR part 60,
appendix A. The Method 24A
determination may be performed by the
owner or operator of the affected source,
the supplier of the material, or an
independent third party. The Method
24A result shall be truncated to three
places after the decimal point (for
example, 0.763). If these values cannot
be determined using Method 24A, the
owner or operator shall submit an
alternative technique for determining
their values for approval by the
Administrator.

(2) Each owner or operator of a
product and packaging rotogravure or
wide-web flexographic printing affected
source shall determine the volatile
matter weight fraction and solids weight
fraction of each ink, coating, varnish,
adhesive, primer, solvent, reducer,
thinner, diluent, and other material
applied by following the procedures in
paragraphs (b)(2)(i) and (ii) of this
section, or by using formulation data as
described in paragraph (c)(3) of this
section.

(i) Determine the volatile matter
weight fraction of the material using
Method 24 of 40 CFR part 60, appendix
A. The Method 24 determination may be
performed by the owner or operator of
the affected source, the supplier of the
material, or an independent third party.
The Method 24 result shall be truncated
to three places after the decimal point
(for example, 0.763). If these values
cannot be determined using Method 24,
the owner or operator shall submit an
alternative technique for determining
their values for approval by the
Administrator.

(ii) Calculate the solids weight
fraction Method 24 result by subtracting
the volatile matter weight fraction
Method 24 result from 1.000. This
calculation may be performed by the
owner or operator, the supplier of the
material, or an independent third party.

(3) The owner or operator may use
formulation data to determine the
volatile matter weight fraction or solids
weight fraction of a material.
Formulation data may be provided to
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the owner or operator on a CPDS by the
supplier of the material or an
independent third party. The volatile
matter weight fraction and solids weight
fraction shall be truncated to three
places after the decimal point (for
example, 0.763). In the event of any
inconsistency between the formulation
data and the result of Method 24 or
Method 24A of 40 CFR part 60,
appendix A, where the test result for
volatile matter weight fraction is higher
or the test result for solids weight
fraction is lower, the applicable test
method data will take precedence
unless, after consultation, the owner or
operator can demonstrate to the
satisfaction of the enforcement agency
that the formulation data are correct.

(d)* * %

Where:

M = Total organic volatile matter mass
flow rate, kg/hour (h).

Qsa = Volumetric flow rate of gases
entering or exiting the control
device, as determined according to
§63.827(d)(1)(ii), dry standard
cubic meters (dscm)/h.

C. = Concentration of organic
compounds as carbon, ppmv.

12.0 = Molecular weight of carbon.

0.0416 = Conversion factor for molar
volume, kg-moles per cubic meter
(mol/m3) (@ 293 Kelvin (K) and 760

millimeters of mercury (mmHg)).
* * * * *

(e) * k%

(1) You may assume your capture
efficiency equals 100 percent if your
capture system is a permanent total
enclosure (PTE). You must confirm that
your capture system is a PTE by
demonstrating that it meets the
requirements of section 6 of Method 204
of 40 CFR part 51, appendix M, and that
all exhaust gases from the enclosure are
delivered to a control device.

(2) You may determine capture
efficiency according to the protocols for
testing with temporary total enclosures
that are specified in Methods 204 and
204A through F of 40 CFR part 51,
appendix M. You may exclude never
controlled work stations from such
capture efficiency determinations.

* * * * *

m 8. Section 63.828 is amended by
revising paragraph (a)(3) to read as
follows:

§63.828 Monitoring Requirements.
(a) * *x %

M, =Q,,C,[12.0][0.0416][10™°]

(1) EE

(vi) Method 25 of 40 CFR part 60,
appendix A, shall be used to determine
organic volatile matter concentration,
except as provided in paragraphs
(d)(1)(vi)(A) through (D) of this section.
The owner or operator shall submit

notice of the intended test method to the

Administrator for approval along with
notice of the performance test required
under § 63.7(c). The same method must

be used for both the inlet and outlet

measurements. The owner or operator

may use Method 25A of 40 CFR part 60,

appendix A, if (A) An exhaust gas

organic volatile matter concentration of

50 parts per million by volume (ppmv)
or less as carbon is required to comply

with the standards of §§ 63.824—63.825,

or

(3) An owner or operator complying
with §§63.824—63.825 through
continuous emission monitoring of a
control device shall install, calibrate,
operate, and maintain continuous
emission monitors to measure total
organic volatile matter concentration
and volumetric gas flow rate in
accordance with §63.824(b)(1)(ii),
§63.825(b)(2)(ii), § 63.825(c)(2), or
§63.825(d)(2), as applicable.

* * * * *

m 9. Section 63.829 is amended by
revising paragraphs (e)(1) and (e)(2) to
read as follows:

§63.829 Recordkeeping Requirements.

* * * * *

(e] R

(1) For each facility which meets the
criteria of § 63.821(b)(1), the owner or
operator shall maintain records of the
total mass of each material applied on
product and packaging rotogravure or
wide-web flexographic printing presses
during each month.

(2) For each facility which meets the
criteria of § 63.821(b)(2), the owner or
operator shall maintain records of the
total mass and organic HAP content of
each material applied on product and
packaging rotogravure or wide-web
flexographic printing presses during
each month.

m 10. Section 63.830 is amended by
revising paragraph (b)(6) introductory
text to read as follows:

§63.830 Reporting Requirements.

* * * * *

(b)* E

Eq. 20

(B) The organic volatile matter
concentration at the inlet to the control
system and the required level of control
are such to result in exhaust gas organic
volatile matter concentrations of 50
ppmv or less as carbon, or

(C) Because of the high efficiency of
the control device, the anticipated
organic volatile matter concentration at
the control device exhaust is 50 ppmv
or less as carbon, regardless of inlet
concentration, or

(D) The control device is not an
oxidizer.
* * * * *

(viii) Organic volatile matter mass
flow rates shall be determined using
Equation 20:

(6) A summary report specified in
§63.10(e)(3) of this part shall be
submitted on a semi-annual basis (i.e.,
once every 6-month period). These
summary reports are required even if
the affected source does not have any
control devices or does not take the
performance of any control devices into
account in demonstrating compliance
with the emission limitations in
§63.824 or §63.825. In addition to a
report of operating parameter
exceedances as required by
§63.10(e)(3)(i), the summary report
shall include, as applicable:

* * * * *

m 11. Appendix A is amended by
revising paragraphs 3.2 and 4.8 to read
as follows:

Appendix A to Subpart KK of Part 63—
Data Quality Objective and Lower
Confidence Limit Approaches for
Alternative Capture Efficiency
Protocols and Test Methods

* * * * *

3.2 The DQO calculation is made as
follows using Equations 1 and 2:

P=|:i}100 Eq. 1
X

avg

_ £o.0758

Jn

Eq. 2

Where:

a = Distance from the average measured
CE value to the endpoints of the 95-
percent (two-sided) confidence
interval for the measured value.
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n = Number of valid test runs.

P = DQO indicator statistic, distance
from the average measured CE value
to the endpoints of the 95-percent
(two-sided) confidence interval,
expressed as a percent of the
average measured CE value.

s = Sample standard deviation.

to.075 = t-value at the 95-percent (two-
sided) confidence level (see Table
A-1).

Xave = Average measured CE value
(calculated from all valid test runs).

x; = The CE value calculated from the
ith test run.

TABLE A—1.—t-VALUES

Number of valid test t t
rUnS, n 0.975 0.90

N/A N/A
4.303 1.886
3.182 1.638
2.776 1.533
2.571 1.476
2.447 1.440
2.365 1.415
2.306 1.397
2.262 1.383
2.228 1.372
2.201 1.363
2.179 1.356
2.160 1.350
2.145 1.345
2.131 1.341
2.120 1.337
2.110 1.333
2.101 1.330
2.093 1.328
2.086 1.325

4.8 The LCL is calculated at an 80
percent (two-sided) confidence level as
follows using Equation 11:

_ to008

avg \/H
Where:

LC; = LCL at an 80-percent (two-sided)
confidence level.

n = Number of valid test runs.

s = Sample standard deviation.

to.00 = t-value at the 80-percent (two-
sided) confidence level (see Table
A-1).

Xavg = Average measured CE value
(calculated from all valid test runs).

* * * * *

LC, =x Eq. 11

Subpart JJJJ—[Amended]

m 12. Section 63.3300 is amended by
revising paragraph (a) to read as follows:

§63.3300 Which of my emission sources
are affected by this subpart?
* * * * *

(a) Any web coating line that is stand-
alone equipment under subpart KK of

this part (National Emission Standards
for the Printing and Publishing
Industry) which the owner or operator
includes in the affected source under
subpart KK.

* * * * *

Subpart 0000—[Amended]

m 13. Section 63.4281 is amended by:

m a. Revising paragraph (d) introductory
text.

m b. Adding paragraphs (d)(4) to read as
follows:

§63.4281 Am | subject to this subpart?

(d) Web coating lines specified in
paragraphs (d)(1) through (4) of this
section are not part of the affected
source of this subpart.

(4) Any web coating line that coats or
prints fabric or other textiles for use in
flexible packaging and that is included
in an affected source under subpart KK
of this part (National Emission
Standards for the Printing and
Publishing Industry).

* * * * *

[FR Doc. 06—4821 Filed 5-23-06; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

42 CFR Part 102
RIN 0906—AA60

Smallpox Vaccine Injury
Compensation Program: Smallpox
(Vaccinia) Vaccine Injury Table

AGENCY: Health Resources and Services
Administration (HRSA), HHS.

ACTION: Adoption of interim final rule as
final rule with an amendment.

SUMMARY: This document adopts the
Smallpox (Vaccinia) Vaccine Injury
Table (the Table) Interim Final Rule as
the Final Rule with an amendment, as
follows: the Final Rule clarifies that, in
order for the presumption of causation
to apply, the time intervals listed on the
Table refer specifically to the period in
which the first symptom or
manifestation of onset of injury must
appear following administration of the
smallpox vaccine or exposure to
vaccinia, and that the time intervals
listed have no relevance to time of
diagnosis of the injury.

DATES: The Interim Final Rule,
published on August 27, 2003, was

effective on that date, and is adopted as
the Final Rule with an amendment
effective May 24, 2006.

FOR FURTHER INFORMATION CONTACT: Paul
T. Clark, Director, Smallpox Vaccine
Injury Compensation Program,
Healthcare Systems Bureau, Health
Resources and Services Administration,
(301) 443-2330.

SUPPLEMENTARY INFORMATION:
Background

The Smallpox Emergency Personnel
Protection Act of 2003 (SEPPA), Pub. L.
108-20, 117 Stat. 638, directed the
Secretary of Health and Human Services
(the Secretary) to establish the Smallpox
Vaccine Injury Compensation Program
(the Program). Secondary to other
payers, the Program provides medical,
lost employment income, and death
benefits for eligible individuals who
sustained covered injuries as a result of
receiving smallpox vaccine or other
covered countermeasures, or as a result
of accidental exposure to vaccinia.
Congress appropriated $42 million in
fiscal year (FY) 2003 for the
administration of, and payment of
benefits under, the Program. The
Consolidated Appropriations Act of
2005 reduced this appropriation to $22
million. The Departments of Labor,
Health and Human Services, and
Education, and Related Agencies
Appropriations Act, 2006 (Pub. L. 109—
149) further reduced the Program’s
appropriation by $10 million to a total
of $12 million.

Individuals who receive a smallpox
vaccination under a Department of
Health and Human Services (HHS),
State, or local emergency response plan
approved by HHS within the period
described in the Secretary’s Declaration,
and who sustain a covered injury may
be eligible for benefits under SEPPA.
Individuals who contracted vaccinia
through contact with such individuals
or other eligible vaccinia contacts and
who sustain a covered injury may also
be eligible for benefits. In the case of
death resulting directly from receipt of
the smallpox vaccine or exposure to
vaccinia by eligible individuals, certain
of their survivors may be considered for
death benefits. If an eligible individual
who sustained a covered injury dies
from another cause before payment of
benefits has been made under the
Program, the estate may qualify for
payment of unreimbursed medical
expenses incurred and employment
income lost as a result of the covered
injury, secondary to other payers.
SEPPA directed the Secretary to
establish a table identifying adverse
effects (including injuries, disabilities,



29806

Federal Register/Vol. 71, No. 100/ Wednesday, May 24, 2006 /Rules and Regulations

conditions, and deaths) that shall be
presumed to result from the
administration of, or exposure to, the
smallpox vaccine, and the time interval
in which the first symptom or
manifestation of each listed injury must
appear in order for such presumption to
apply. An Interim Final Rule for the
Table was published in the Federal
Register on August 27, 2003 (68 FR
51492), with public comments sought
on these provisions.

Based on the comments received, this
Final Rule clarifies that the Table is not
the sole standard for determining
medical eligibility for benefits under the
Program. Therefore, an individual who
sustains an injury that is not on the
Table or not within the timeframes on
the Table, and believes it was caused by
a smallpox vaccination, is encouraged to
submit a Request Package to the
Program. This Final Rule makes it clear
that the time intervals on the Table refer
specifically to the first symptom or
manifestation of onset of illness or
injury, not to the date of the diagnosis.
It also clarifies that any component of a
smallpox vaccine, not only the vaccinia,
could be the possible cause of a covered
injury. Further, this regulation updates
the Interim Final Rule to reflect that the
Secretary has extended the effective
period of the Declaration Regarding
Administration of Smallpox
Countermeasures (the Declaration).
Finally, this Final Rule also updates the
change in name of the Special Programs
Bureau to the Healthcare Systems
Bureau; and provides the new address
of the Program Office.

Discussion of Comments

The public comment period ended on
October 27, 2003. HHS received a total
of 11 public comments. Four were from
professional associations; three were
from medical professionals; two were
from the general public; one was from
a State health department; and one was
from a nonprofit community health
organization. The issues raised and
HHS’s responses appear below.

A. Time Intervals for the First Symptom
or Manifestation of Onset of Injury

The Secretary received two comments
suggesting that the time intervals listed
on the Table be lengthened. One
commenter requested that the Secretary
extend the time limit for the onset of
myocarditis and pericarditis from 21
days to 60 days. The other commenter
indicated concern that the time intervals
listed on the Table seem potentially
short, and should be determined in
consultation with the Centers for
Disease Control and Prevention (CDC)
and the military regarding all the Table

time intervals, independent of how long
it takes for a scab to fall off. The
Secretary received a third comment
related to the time intervals on the Table
requesting an appeal process to the
Table time intervals.

The Secretary does not concur with
changing the time intervals on the
Table, whether it be for the onset of
myocarditis or pericarditis from 21 to 60
days, or any other seemingly short time
intervals. The Secretary did consult
with the Department of Defense (DoD)
and CDC, as well as with other HHS
components and the private sector.
Their scientific data support the time
intervals as specified on the Table. The
commenters did not provide evidence to
support lengthening the time intervals
beyond that which the Secretary had
already considered and, therefore, they
remain as currently listed. However, as
discussed below, if any individual has
symptoms that manifest outside of those
time intervals, he or she may still be
considered for benefits under the
Program.

The third commenter expressed the
hope that the Table permits adequate
time for injured individuals to seek
compensation, and recommended that
language be added to the regulations to
provide an avenue for appeal to the
timeframes established in the Table,
should an individual become ill or
exhibit symptoms related to the vaccine
beyond the established Table
timeframes.

The Secretary wishes to emphasize
that an injury that manifests itself
outside of the timeframe listed on the
Table may still be a covered injury. The
Secretary recognizes that symptoms can
occur subsequent to the Table
timeframes in some cases. In this event,
the individual may be found medically
eligible if he or she submits evidence to
show that it is more likely than not that
the smallpox vaccine or other covered
countermeasure, or the vaccinia
contracted from accidental vaccinia
exposure, actually caused the injury.
SEPPA does not provide an avenue for
appeal of the timeframes established in
the Table. Thus, the Secretary disagrees
with the commenter that there is a need
for an appeal process for the time
intervals. However, the Secretary has
established a reconsideration process for
re-review of the Program’s
determinations on medical/program and
financial eligibility requirements
through the Administrative Regulations
for this Program published in the
Federal Register on December 16, 2003.
If a requester is not satisfied with the
Program’s decisions, the requester has
the right to seek reconsideration of any
adverse determination.

There were two additional comments
regarding time intervals. One
commenter wanted to make sure that
HHS clarifies that the time intervals
relate to the timeframe of the first
symptom or manifestation of onset of
injury, not to the timeframe of the
diagnosis. The Secretary agrees with
this comment and has clarified this
issue by inserting appropriate language
into this Final Rule.

The other commenter requested that
the time intervals of 21 days be
extended because it may take 6 to 8
weeks for the scab at the vaccination
site to fall off. The Secretary does not
agree to change the time intervals on the
Table because these timeframes are not
related to the time it takes for the scab
to fall off spontaneously.

B. Additions of Injuries to the Table

There were three comments
pertaining to the injuries listed on the
Table. Two comments suggested that the
Table should be amended to include
myocardial infarction and tremors,
respectively. The other commenter
indicated that the list of injuries limited
to those published in the August 27,
2003, Interim Final Rule, was
incomplete.

The Secretary does not concur with
these comments. At this time, there is
no clear scientific evidence to support
the inclusion of myocardial infarction,
tremors, or other conditions as
additional Table injuries, and the
commenters did not provide additional
evidence showing it would be
appropriate to add more Table injuries.
Should an individual have any injury
believed to have resulted from the
administration of, or exposure to, the
smallpox vaccine that is not listed on
the Table, he or she may nevertheless be
eligible for benefits and should submit
a request to the Program.

C. The Documentation Requirements

One commenter raised the issue that
the Table regulations exceed the
statute’s requirements in terms of
medical injury documentation burden
and related cost. The commenter
believes that these regulations are far
more onerous than SEPPA requires,
specifying that the issues of
documenting method of treatment,
identification of injury, etc., are not
even referenced in the statute. The
commenter stated that the burdensome
and costly requirements for first
responders should immediately be
rescinded.

The Secretary disagrees with the
commenter that the documentation
requirement is onerous and exceeds
legislative intent. The specific comment
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relates to the requirement for a
treatment plan in order to be considered
for a Table injury. This language
appears in five of the twelve Table
injuries. The requirement for a
treatment plan is case-specific and
applies only in certain circumstances
where there is an issue of needed long-
term medical/surgical care. Requesters
do not need to provide one in order to
be considered for a Table injury.

The commenter also wrote that first
responders are obligated to pay out of
their own pockets for immediate
treatment and again for a detailed
surgical treatment plan. Section 264(b)
of the Smallpox Emergency Personnel
Protection Act of 2003 establishes that
the government is the payer of last
resort after all other payments have been
or will be made to an individual for
medical care directly resulting from an
injury caused by the smallpox
vaccination. Individuals are reimbursed
for their out-of-pocket medical expenses
in accordance with the Act.

D. Other Issues Raised by Commenters

One commenter raised the concern
that the Table regulations cover only
those injuries caused by the vaccinia
virus and not all components of the
smallpox vaccine. Another commenter
was concerned about the scope of the
Program and if it would cover the
general population.

In reference to the issue of the
components in the smallpox vaccine,
the Secretary concurs that the
components of a smallpox vaccine may
cause a covered injury. Therefore, the
Secretary has clarified in this final
regulation that a covered injury can be
caused not only by vaccinia, but by any
component or constituent of the
smallpox vaccine.

In response to the concern about the
scope of the legislation, SEPPA only
covers individuals who are members of
HHS-approved smallpox emergency
response plans and individuals who
contracted vaccinia from them or from
other eligible contacts. SEPPA is not
designed to provide benefits to the
general population.

Explanation of Provisions

Some of the comments received
indicate to the Secretary that there may
be confusion as to the significance of the
Table. Therefore, this Final Rule
clarifies that having an injury listed on
the Table is only one of the ways that
an individual can show medical
eligibility for Program benefits. The
Secretary emphasizes that the purpose
of the Table is merely to provide
potential requesters who can
demonstrate that they sustained a Table

injury within the specified time interval
with the presumption that the smallpox
vaccine caused the injury. However,
sustaining an injury not listed on the
Table (including an injury resulting
from administration of another covered
countermeasure), or manifesting a Table
injury outside of the time interval listed,
simply means that the presumption
does not apply. In those cases, the
individual must show that it is more
likely than not (i.e., by a preponderance
of the evidence), that administration of
the smallpox vaccine (or other covered
countermeasure), or exposure to the
vaccine in the case of contacts, was the
cause of the injury. The Secretary
encourages such individuals to file a
request for benefits. The Program has
found individuals with Table or non-
Table injuries to be medically eligible.

As previously mentioned, this Final
Rule also clarifies that the time intervals
listed on the Table refer specifically to
the period in which the first symptom
or manifestation of onset of injury must
appear following administration of the
smallpox vaccine or exposure to
vaccinia, in order for the presumption of
causation to apply. The time intervals
listed have no relevance whatsoever to
when the injury is diagnosed.

Thus, the Secretary herein amends
§102.21(a) of the Interim Final Rule by
adding language to the subheading of
the Table that lists the time intervals.
This additional language makes it clear
that these time intervals refer only to the
first symptom or manifestation of onset
of the injury, not to the time interval
within which a diagnosis of the injury
must be made.

The Secretary also wishes to make it
clear that a covered injury can be caused
not only by the vaccinia component of
the smallpox vaccine, but by any
component or constituent of the
vaccine.

Further, this Final Rule updates the
effective period of the Secretary’s
Declaration. The Secretary has amended
the effective period of the Declaration
by extending it each year. The Secretary
will continue to publish a Notice in the
Federal Register as needed to update
any further amendments to the effective
period. These amendments to the
Declaration are made pursuant to the
Secretary’s authority under section
261(a)(5) of SEPPA (section 224(p)(2)(A)
of the Public Health Service Act).

Additionally, this Final Rule reflects
the change in name of the Special
Programs Bureau, which has been
renamed the Healthcare Systems
Bureau. Finally, this regulation updates
the address of the Program Office. The
new address, to which all mail to the
Program should be sent, whether by

U.S. Postal Service, commercial carrier,
or private courier service, is: Parklawn
Building, Room 11C-06, 5600 Fishers
Lane, Rockville, Maryland 20857.

Justification of Waiver of Delay of
Effective Date

The Secretary has found that a delay
in the effective date of this Final Rule
with an amendment is unnecessary and
contrary to the public interest. The
adoption of the Interim Final Rule as a
Final Rule reflects an amendment and
clarifications that are a result of
comments received on the Interim Final
Rule and, therefore, will be helpful to
requesters without imposing additional
burdens. It has no effect on any
individual’s rights or responsibilities.

Economic and Regulatory Impact

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when rulemaking is necessary, to select
regulatory approaches that provide the
greatest net benefits (including potential
economic, environmental, public health,
safety distributive and equity effects). In
addition, under the Regulatory
Flexibility Act of 1980 (RFA), if a rule
has a significant economic effect on a
substantial number of small entities, the
Secretary must specifically consider the
economic effect of a rule on small
entities and analyze regulatory options
that could lessen the impact of the rule.

Executive Order 12866 requires that
all regulations reflect consideration of
alternatives, of costs, of benefits, of
incentives, of equity, and of available
information. Regulations must meet
certain standards, such as avoiding an
unnecessary burden. Regulations that
are ‘‘significant” because of cost,
adverse effects on the economy,
inconsistency with other agency actions,
effects on the budget, or novel legal or
policy issues, require special analysis.

The Secretary has determined that
minimal resources are required to
implement the provisions included in
this regulation. Therefore, in accordance
with the RFA, and the Small Business
Regulatory Enforcement Fairness Act of
1996, which amended the RFA, the
Secretary certifies that this Final Rule
will not have a significant impact on a
substantial number of small entities.

The Secretary has also determined
that this rule does not meet the criteria
for a major rule as defined by Executive
Order 12866 and would have no major
effect on the economy or Federal
expenditures. This rule is not a “major
rule” within the meaning of the statute
providing for Congressional Review of
Agency Rulemaking, 5 U.S.C. 801.
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Unfunded Mandates Reform Act of
1995

The Secretary has determined that
this Final Rule will not have effects on
State, local, or tribal governments or on
the private sector such as to require
consultation under the Unfunded
Mandates Reform Act of 1995.

Federalism Impact Statement

The Secretary has also reviewed this
rule in accordance with Executive Order
13132 regarding federalism, and has
determined that it does not have
“federalism implications.” The rule
does not “have substantial direct effects
on the States, or on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Impact on Family Well-Being

This rule will not adversely affect the
following elements of family well-being:
Family safety, family stability, marital
commitment; parental rights in the
education, nurture and supervision of
their children; family functioning,
disposable income or poverty; or the
behavior and personal responsibility of
youth, as determined under section
654(c) of the Treasury and General
Government Appropriations Act of
1999. In fact, this Final Rule may have
a positive impact on the disposable
income and poverty elements of family
well-being to the extent that injured
persons (or their survivors who are
eligible to receive compensation)
receive benefits without a
corresponding burden being imposed on
them.

Paperwork Reduction Act

The information collection
requirements remain unchanged.

List of Subjects in 42 CFR Part 102

Benefits, Biologics, Compensation,
Immunization, Public health, Smallpox,
Vaccinia.

Dated: November 14, 2005.

Elizabeth M. Duke,
Administrator.

Approved: December 22, 2005.
Michael O. Leavitt,
Secretary.

Editorial Note: This document was
received at the Office of the Federal Register
on May 18, 2006.

m For the reasons stated above, the
Secretary is adopting the Interim Final
Rule adding 42 CFR part 102, published
at 68 FR 51492 on Wednesday, August
27,2003, as a Final Rule with the
following amendment:

PART 102—SMALLPOX
COMPENSATION PROGRAM

m 1. The authority citation for part 102
continues to read as follows:

Authority: 42 U.S.C. 216, 42 U.S.C. 239—
239h.

m 2. In section 102.21, the table in
paragraph (a) is amended by adding the
following sentence at the end of the
time interval description subheading:

§102.21 Smallpox (Vaccinia) Vaccine
Injury Table.

(a] * * %

Please note that these time intervals
do not refer to time periods for the date
of diagnosis of the injury.

* * * * *
[FR Doc. 06—4761 Filed 5—23—-06; 8:45 am]
BILLING CODE 4165-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

42 CFR Part 102
RIN 0906—AA61

Smallpox Vaccine Injury
Compensation Program:
Administrative Implementation

AGENCY: Health Resources and Services

Administration (HRSA), HHS.

ACTION: Adoption of interim final rule as
final rule with amendments.

SUMMARY: This document adopts the
Smallpox Vaccine Injury Compensation
Program (the Program) Administrative
Implementation Interim Final Rule as
the Final Rule with amendments, as
follows: explains how the term “child”
survivor is defined; updates the
effective period of the Secretary’s
Declaration Regarding Administration of
Smallpox Countermeasures (the
Declaration); corrects an error in
§102.20(d) to clarify that one of the
Smallpox (Vaccinia) Vaccine Injury
Table requirements to establish a
covered Table injury is the first
symptom or manifestation of onset of
the injury in the Table time period
specified; reflects the change in name
from the Special Programs Bureau to the
Healthcare Systems Bureau; provides
the new address of the Bureau’s
Associate Administrator, and the new
address of the Program Office; clarifies
that no payments are authorized for fees
or costs of personal representatives,
including those of attorneys; and
corrects a typographical error in
§102.83(c) to make clear that the

Secretary determines the timeframe for
submission of required documentation.
DATES: The interim final rule, published
on December 16, 2003, was effective on
that date, and is adopted as the final
rule with an amendment effective May
24, 2006.

FOR FURTHER INFORMATION CONTACT: Paul
T. Clark, Director, Smallpox Vaccine
Injury Compensation Program,
Healthcare Systems Bureau, Health
Resources and Services Administration,
(301) 443-2330.

SUPPLEMENTARY INFORMATION:

Background

The Smallpox Emergency Personnel
Protection Act of 2003 (SEPPA), Pub. L.
108-20, 117 Stat. 638, directed the
Secretary of Health and Human Services
(the Secretary) to establish the Program.
Secondary to other payers, the Program
provides medical, lost employment
income, and death benefits for eligible
individuals who sustained covered
injuries as a result of receiving smallpox
vaccine or other covered
countermeasures, or as a result of
accidental exposure to vaccinia.
Congress appropriated $42 million in
fiscal year (FY) 2003 for the
administration of, and payment of
benefits under, the Program. The
Consolidated Appropriations Act of
2005 reduced this amount by $20
million. The Departments of Labor,
Health and Human Services and
Education and Related Agencies
Appropriations Act, 2006 (Pub. L. 109-
149) further reduced the Program’s
appropriation by $10 million to a total
of $12 million. Section 220 of the
Appropriations Act of 2006 (Pub. L.
109-149) further reduced the Program’s
appropriation by $10 million to a total
of $12 million.

Individuals who receive a smallpox
vaccination under a Department of
Health and Human Services (HHS),
State, or local emergency response plan
approved by HHS within the time
period described in the Secretary’s
Declaration, and who sustain a covered
injury, may be eligible for benefits
under SEPPA. Individuals who
contracted vaccinia through contact
with such individuals or other eligible
vaccinia contacts and who sustain a
covered injury may also be eligible for
benefits. In the case of death resulting
directly from receipt of the smallpox
vaccine or exposure to vaccinia by
eligible individuals, certain of their
survivors may be considered for death
benefits. If an eligible individual who
sustained a covered injury dies from
another cause before payment of
benefits has been made under the
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Program, the estate may qualify for
payment of unreimbursed medical
expenses incurred and employment
income lost as a result of the covered
injury, secondary to other payers.

SEPPA directed the Secretary to
establish a table identifying adverse
effects (including injuries, disabilities,
conditions, and deaths) that shall be
presumed to result from the
administration of, or exposure to, the
smallpox vaccine, and the time interval
in which the first symptom or
manifestation of each listed injury must
appear in order for such presumption to
apply. An Interim Final Rule for the
Smallpox (Vaccinia) Vaccine Injury
Table was published in the Federal
Register on August 27, 2003 (68 FR
51492). Following a public comment
period, the Final Rule was published on
May 24, 2006.

An Interim Final Rule for the
Administrative Implementation of the
Program was published in the Federal
Register on December 16, 2003 (42 CFR
Part 102), with a 60-day public
comment period. The public comment
period ended on February 17, 2004.
HHS received no comments.

Technical corrections to the Interim
Final Rule were published in the
Federal Register on February 17, 2004
(69 FR 7376).

Explanation of Provisions

In accordance with section
266(a)(2)(A) of the Public Health Service
Act, added by SEPPA, death benefit
amounts payable under the Program are
equal to those available under the
Public Safety Officers’ Benefits (PSOB)
Program. The PSOB Program death
benefit amount is subject to change on
October 1 each year. For example, in
fiscal year (FY) 2003, the amount was
$262,100; by FY 2006 the amount had
increased to $283,385. To keep the
public informed of the current amount,
the Secretary will publish a Notice in
the Federal Register announcing the
new amount for each fiscal year
consistent with the rate established
under the PSOB Program. In accordance
with PSOB Program provisions, the
amount payable is determined by the
date of death of the smallpox vaccine
recipient or vaccinia contact, not the
date of payment.

Also, this Final Rule is adding to the
definition section, §102.3, a new
paragraph (e) to clarify that, for
purposes of survivorship benefits under
the Program, the term ‘“‘child” is defined
in accordance with the PSOB Program’s
statutory definition in 42 U.S.C. at
§ 3796b(3), as implemented in 28 CFR
Part 32, as amended.

An adult child survivor of a deceased
smallpox vaccine recipient or vaccinia
contact may claim eligibility for death
benefits if, at the time of the recipient
or contact’s death, he or she is over 18
years of age and incapable of self-
support because of physical or mental
disability. Examples of the types of
supporting documentation requesters
should submit to support eligibility as a
disabled adult child survivor include,
but are not limited to: Determination of
disability letter, or award letter, issued
by the Social Security Administration;
determination of disability by a court of
competent jurisdiction (e.g., requiring
the need for a guardianship or
conservatorship); and medical
documentation of the physical or mental
condition that precludes the capacity for
self-support.

The Secretary has amended the
Declaration by extending the dates of its
effective period each year. The Secretary
will continue to publish a notice in the
Federal Register as needed to update
further the effective period of the
Declaration. These amendments to the
Declaration are made pursuant to the
Secretary’s authority under section
261(a)(5) of the Public Health Service
Act, added by SEPPA and section
224(p)(2)(A) of the Public Health
Service Act. Therefore, this Final Rule
updates the definition of the effective
period of the Declaration in § 102.3(k) of
the Interim Final Rule (redesignated
now as paragraph (1) to accommodate
insertion of the new paragraph (e)).

For the presumption to apply that an
injury resulted from the administration
of, or exposure to, the smallpox vaccine,
the injury must be listed on the
Smallpox (Vaccinia) Vaccine Injury
Table, and the first symptom or
manifestation of onset of the injury must
occur within the time interval listed on
the Table. Otherwise, the presumption
of causation does not apply, and the
requester must prove causation. The
parenthetical example given in
§102.20(d) of the Interim Final Rule
erroneously states that one of the Table
requirements to establish a covered
injury is “onset of the injury within the
time interval included on the Table.”
However, it is not the onset of the injury
that must manifest within that time
interval. Rather, the requirement is that
the onset of the first symptom or
manifestation of the injury must
manifest within the specified time
period. Therefore, this Final Rule herein
amends the parenthetical example in
§102.20(d) to reflect the inadvertent
omission of this language.

This Final Rule also reflects the
change in name of the HRSA Bureau
that operates the Program. The Special

Programs Bureau has been renamed the
Healthcare Systems Bureau. Therefore,
§§102.40(a) and (b), 102.41(a) and (b),
and 102.90(b)(1),(2), and (c)) are
amended accordingly.

Further, the Program Office has a new
address: Parklawn Building, Room 11C-
06, 5600 Fishers Lane, Rockville,
Maryland 20857. This is the address to
which all mail to the Program should be
sent, whether by U.S. Postal Service,
commercial carrier, or private courier
service. Thus, §§102.40(a) and (b), and
102.41(a) and (b)) are amended to reflect
this change. Program telephone
numbers remain unchanged.

In addition, this Final Rule updates
the address for the Associate
Administrator of the Healthcare Systems
Bureau listed in §§102.90(b)(1) and (2).
All letters seeking reconsideration of the
Secretary’s eligibility or benefits
determinations, whether sent by U.S.
Postal Service, commercial carrier, or
private courier service, should be sent to
the Associate Administrator, Healthcare
Systems Bureau, Health Resources and
Services Administration, Parklawn
Building, Room 12-105, 5600 Fishers
Lane, Rockville, Maryland 20857.

The Program is not authorized to pay,
or reimburse a requester for fees or costs
incurred by the requester in using a
personal representative, including legal
fees, to file for benefits on his or her
behalf (see Frequently Asked Questions
on the Program’s Web site at http://
www.hrsa.gov/smallpoxinjury).
Therefore, for clarification purposes,
§102.44(d) of the Interim Final Rule is
changed in this Final Rule to read as
follows: “No payment or reimbursement
for representatives’ fees or costs. The
Act does not authorize the Secretary to
pay, or reimburse for, any fees or costs
associated with a requester’s use of a
personal representative under this
Program, including those of an
attorney.” The Program does not
provide guidelines for legal fees.

Finally, this regulation also corrects a
typographical error in § 102.83(c) of the
Interim Final Rule regarding interim
payments of benefits. The fourth
sentence of that subsection should read:
“If a requester’s documentation is
incomplete, the requester must submit
the required documentation within the
timeframe determined by the Secretary”
not “determined by the requester” as
erroneously stated.

Justification of Waiver of Delay of
Effective Date

The Secretary has found that a delay
in the effective date of this Final Rule
is unnecessary and contrary to the
public interest. The adoption of the
Interim Final Rule as a Final Rule
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reflects amendments, updates, and
clarifications that will be helpful to
requesters without imposing additional
burdens. It has no effect on any
individual’s rights or responsibilities.

Economic and Regulatory Impact

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when rulemaking is necessary, to select
regulatory approaches that provide the
greatest net benefits (including potential
economic, environmental, public health,
safety distributive and equity effects). In
addition, under the Regulatory
Flexibility Act of 1980 (RFA), if a rule
has a significant economic effect on a
substantial number of small entities, the
Secretary must specifically consider the
economic effect of a rule on small
entities and analyze regulatory options
that could lessen the impact of the rule.

Executive Order 12866 requires that
all regulations reflect consideration of
alternatives, of costs, of benefits, of
incentives, of equity, and of available
information. Regulations must meet
certain standards, such as avoiding an
unnecessary burden. Regulations that
are “‘significant”” because of cost,
adverse effects on the economy,
inconsistency with other agency actions,
effects on the budget, or novel legal or
policy issues, require special analysis.

The Secretary has determined that
minimal resources are required to
implement the provisions included in
this regulation. Therefore, in accordance
with the RFA, and the Small Business
Regulatory Enforcement Fairness Act of
1996, which amended the RFA, the
Secretary certifies that this Final Rule
will not have a significant impact on a
substantial number of small entities.

The Secretary has also determined
that this rule does not meet the criteria
for a major rule as defined by Executive
Order 12866 and would have no major
effect on the economy or Federal
expenditures. This rule is not a “major
rule” within the meaning of the statute
providing for Congressional Review of
Agency Rulemaking, 5 U.S.C. 801.

Unfunded Mandates Reform Act of
1995

The Secretary has determined that
this Final Rule will not have effects on
State, local, or tribal governments or on
the private sector such as to require
consultation under the Unfunded
Mandates Reform Act of 1995.

Federalism Impact Statement

The Secretary has also reviewed this
rule in accordance with Executive Order
13132 regarding federalism, and has
determined that it does not have

“federalism implications.” The rule
does not “have substantial direct effects
on the States, or on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Impact on Family Well-Being

This rule will not adversely affect the
following elements of family well-being:
Family safety, family stability, marital
commitment; parental rights in the
education, nurture and supervision of
their children; family functioning,
disposable income or poverty; or the
behavior and personal responsibility of
youth, as determined under section
654(c) of the Treasury and General
Government Appropriations Act of
1999. In fact, this Final Rule may have
a positive impact on the disposable
income and poverty elements of family
well-being to the extent that injured
persons (or their survivors who are
eligible to receive compensation)
receive benefits without a
corresponding burden being imposed on
them.

Paperwork Reduction Act

The information collection
requirements remain unchanged.

List of Subjects in 42 CFR Part 102

Benefits, Biologics, Compensation,
Immunization, Public health, Smallpox,
Vaccinia.

Dated: November 14, 2005.
Elizabeth M. Duke,
Administrator.

Approved: December 22, 2005.
Michael O. Leavitt,

Secretary.

Editorial Note: This document was
received at the Office of the Federal Register
on May 18, 2006.

m For the reasons stated above, the
Secretary is adopting the Interim Final
Rule adding 42 CFR part 102, published
at 68 FR 70080 on Tuesday, December
16, 2003, as amended on February 17,
2004, at 69 FR 7376, as a Final Rule
with the following amendments:

PART 102—SMALLPOX VACCINE
INJURY COMPENSATION PROGRAM

m 1. The authority citation for part 102
continues to read as follows:

Authority: 42 U.S.C. 216, 42 U.S.C. 239—
239h.
m 2. Amend § 102.3 to read as follows:
m A. Redesignate paragraphs (e) through
(bb) as paragraphs (f) through (cc) and
add new paragraph (e) to read as set
forth below; and

m B. Amend newly designated
paragraph (1) (formerly designated
paragraph (k)) to read as set forth below:

§102.3 Definitions

* * * * *

(e) Child means any natural,
illegitimate, adopted, or posthumous
child or stepchild of a deceased
smallpox vaccine recipient or vaccinia
contact who, at the time of the recipient
or contact’s death is:

(1) 18 years of age or under; or

(2) Over 18 years of age and a student
as defined in section 8101 of title 5,
United States Code; or

(3) Over 18 years of age and incapable
of self-support because of physical or

mental disability.
* * * * *

(1) Effective period of the Declaration
means the time span specified in the
Declaration, as amended by the

Secretary.
* * * * *

§102.20 [Amended]

m 3. Amend § 102.20, paragraph (d)
introductory text by adding the words
“the first symptom or manifestation of”’
before the word “onset” in the
parenthetical example.

§102.40 [Amended]

m 4. Amend § 102.40 as follows:

m A. In paragraph (a), remove the words
“Special Programs Bureau”, and add in
their place “Healthcare Systems
Bureau”, and remove the words Room
“16C-17", and add in their place
“Room 11C-06"’;

m B. In paragraph (b), remove the words
“Special Programs Bureau, Health
Resources and Services Administration,
4350 East-West Highway, 10th Floor,
Bethesda, Maryland 20814”” and add in
their place ‘““Healthcare Systems Bureau,
Health Resources and Services
Administration, Parklawn Building,
Room 11C-06, 5600 Fishers Lane,
Rockville, Maryland 20857”.

§102.41 [Amended]

m 5. Amend §102.41 as follows:

m A. In paragraph (a), remove the words
“Special Programs Bureau”, and add in
their place “Healthcare Systems
Bureau”, and remove the words Room
“16C-17", and add in their place
“Room 11C-06"’;

m B. In paragraph (b), remove the words
“Special Programs Bureau, Health
Resources and Services Administration,
Parklawn Building, 4350 East-West
Highway, 10th Floor, Bethesda,
Maryland 20814” and add in their place
“Healthcare Systems Bureau, Health
Resources and Services Administration,



Federal Register/Vol. 71, No. 100/ Wednesday, May 24, 2006 /Rules and Regulations

29811

Parklawn Building, Room 11C-06, 5600
Fishers Lane, Rockville, Maryland
20857,

m 6. Revise § 102.44 paragraph (d) to
read as follows:

§102.44 Representatives of requesters.
* * * * *

(d) No payment or reimbursement for
representatives’ fees or costs. The Act
does not authorize the Secretary to pay,
or reimburse for, any fees or costs
associated with the requester’s use of a
personal representative under this

Program, including those of an attorney.

§102.83 [Amended]

m 7. Amend § 102.83, paragraph (c), by
removing the second occurance of the
word “requester” and in its place add
the word ““Secretary” at the end of the
fourth sentence of that section.

§102.90 [Amended]

m 8. Amend §102.90 as follows:

m A. In paragraph (b)(1) remove the
words “Special Programs Bureau”, and
add in their place “Healthcare Systems
Bureau,” and remove the words ‘“Room
16C-17, and add in their place ‘“Room
12-105";

m B. In paragraph (b)(2) remove the
words “Special Programs Bureau,
Health Resources and Services
Administration, 4350 East-West
Highway, 10th Floor, Bethesda,
Maryland 20814,” and add in their
place “Healthcare Systems Bureau,
Parklawn Building, Room 12-105, 5600
Fishers Lane, Rockville, Maryland
20857";

m C. In paragraph (c), remove the words
“Special Programs Bureau” and add in
their place “Healthcare Systems
Bureau”.

[FR Doc. 06—4762 Filed 5—-23-06; 8:45 am]
BILLING CODE 4165-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, and 87

[ET Docket No. 00-258, WT Docket No. 02—
8; FCC 06-43]

Advanced Wireless Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document denies
Petitions for Reconsideration and
affirms the Commission’s decision that
the Broadcast Auxiliary Service and
other incumbent services will share the
2025—-2110 MHz band with relocated
Department of Defense facilities.

DATES: Effective June 23, 2006.

FOR FURTHER INFORMATION CONTACT: Ted
Ryder, Office of Engineering and
Technology, Policy and Rules Division,
(202) 418-2803, e-mail:
Ted.Ryder@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Fourth
Memorandum Opinion and Order, ET
Docket No. 00-258, and WT Docket No.
02-8, FCC 06—43, adopted April 5, 2006,
and released April 11, 2006. The full
text of this document is available on the
Commission’s Internet site at http://
www.fcc.gov. It is also available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street., SW., Washington, DC 20554.
The full text of this document also may
be purchased from the Commission’s
duplication contractor, Best Copy and
Printing Inc., Portals II, 445 12th St.,
SW., Room CY-B402, Washington, DC
20554; telephone (202) 488-5300; fax
(202) 488-5563; e-mail
FCC@BCPIWEB.COM.

Summary of the Report and Order

1. The Commission considered two
petitions for reconsideration
(“Petitions”) of the Seventh Report and
Order, 69 FR 77938, December 29, 2004,
in this proceeding, one filed by the
Association for Maximum Service
Television and National Association of
Broadcasters (together, “MSTV/NAB”)
and the other by the Society of
Broadcast Engineers, Inc. (“SBE”). In
the Seventh Report and Order (“AWS
Seventh Report and Order”) in this
proceeding, the Commission, among
other things, allowed primary access to
the band 2025-2110 MHz for
Department of Defense (“DOD”’) uplink
earth stations at 11 sites to support
military space operations (also known
as tracking, telemetry, and commanding
or “TT&C”) on a co-equal basis with
stations in the incumbent Television
Broadcast Auxiliary Service (“BAS”),
Cable Television Relay Service
(“CARS”), and Local Television
Transmission Service (“LTTS”). For
simplicity, in the remainder of this
document the BAS, LTTS, and CARS
services collectively will be referred to
as BAS. The actions taken in the AWS
Seventh Report and Order were
specifically designed to facilitate the
introduction of new advanced wireless
services (“AWS”) in the band 1710-
1755 MHz by providing replacement
spectrum for clearing that band of
incumbent Federal Government
operations that would otherwise impede
the development of new nationwide
AWS services. These actions were

consistent with proposals made in the
AWS Fourth NPRM, 68 FR 52156,
September 2, 2003, and previous actions
in this proceeding and with the United
States Department of Commerce,
National Telecommunications and
Information Administration (“NTIA”’)
2002 Viability Assessment, which
adderssed relocation and
reaccommodation options for Federal
Government operations in the band
1710-1755 MHz.

2. In the Memorandum Opinion and
Order, the Commission denied both the
MSTV/NAB and the SBE petitions. In
this regard, the Commission found that
the Petitioners have not raised any new
arguments or concerns that were not
already considered by the Commission
in its adoption of the AWS Seventh
Report and Order and that the
Commission’s decision properly
addressed the relevant facts in order to
reach its conclusion that BAS and
Federal Government operations will be
able to co-exist in the band. The
Commission, however, provided
additional clarification on a matter
raised in the SBE petition.

3. In the AWS Seventh Report and
Order, the Commission undertook the
specific task of reaccommodating
Federal users in order to make the band
1710-1755 MHz available for AWS use.
This decision was part of a larger and
substantially more complex proceeding
designed to make spectrum available for
a variety of new and innovative wireless
services and involving a variety of
bodies, including this Commission,
Federal stakeholders as represented
through NTIA, and Congress.

4. In the AWS Seventh Report and
Order decision, the Commission
recognized the concerns of the
broadcasting community that sharing 