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Presidential Documents

Title 3—

The President

Proclamation 7988 of March 10, 2006

National Poison Prevention Week, 2006

By the President of the United States of America

A Proclamation

National Poison Prevention Week helps raise awareness about the dangers
of poison exposure. Our Nation has made great progress in reducing the
number of poison-related deaths and injuries since the first National Poison
Prevention Week in 1962, yet poisonings remain a threat to the health
and safety of many Americans.

Approximately 1 million of our Nation’s children under the age of 5 are
exposed to poisonous substances each year. Most of these instances are
preventable and result from the ingestion of household products. The Con-
sumer Product Safety Commission requires child-resistant packaging for many
medicines and household chemicals, and it is important for parents and
adults to remember to act responsibly by storing these substances out of
the reach of children.

The most common cause of death due to accidental poisoning results from
exposure to carbon monoxide, an odorless, colorless gas that is produced
by products such as grills, gas stoves, water heaters, and automobiles. Every
year, more than 500 Americans die from carbon monoxide poisoning, usually
during winter months. Knowledge is the key to preventing this kind of
poisoning. Placing a carbon monoxide alarm on each level of a home,
and especially near bedrooms, is a good way to monitor air quality and
remain alert to potentially high levels of carbon monoxide.

Information about poison exposure and how homes can be made safer is
available at the Centers for Disease Control and Prevention website,
www.cdc.gov/health/poisoning.html, and the Poison Prevention Week Coun-
cil website, www.poisonprevention.org. In case of emergency, families can
contact their nearest Poison Control Center, 24 hours a day, 7 days a week,
by calling 1-800-222-1222. By working together and taking the appropriate
precautions, we can help to prevent deaths and injuries caused by accidental
poisonings.

To encourage Americans to learn more about the dangers of accidental
poisonings and to take appropriate preventive measures, the Congress, by
joint resolution approved September 26, 1961, as amended (75 Stat. 681),
has requested the President to issue a proclamation designating the third
week of March each year as ‘“National Poison Prevention Week.”

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, do hereby proclaim March 19 through March 25, 2006, as
National Poison Prevention Week. I call upon all Americans to observe
this week by participating in appropriate activities and by learning how
to prevent poisonings, especially among children.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this tenth day of
March, in the year of our Lord two thousand six, and of the Independence
of the United States of America the two hundred and thirtieth.

~ /

[FR Doc. 062563
Filed 3—14-06; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE240, Special Condition 23—
180-SC]

Special Conditions; Heritage Aviation
LTD; Honeywell EFIS 40 on a Cessna
208B, Protection of Systems for High
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Heritage Aviation LTD, 2617
Aviation Parkway, Grand Prairie, TX
75052, for a supplemental type
certificate for the Cessna 208B. These
airplanes will have novel and unusual
design features when compared to the
state of technology envisaged in the
applicable airworthiness standards.
These novel and unusual design
features include the installation of a
Honeywell EFIS 40, for which the
applicable regulations do not contain
adequate or appropriate airworthiness
standards for the protection of these
systems from the effects of high
intensity radiated fields (HIRF). This
system will interface to other airplane
systems also covered by these special
conditions. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
DATES: The effective date of these
special conditions is March 6, 2006.
Comments must be received on or
before April 14, 2006.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,

Docket No. CE240, Room 506, 901
Locust, Kansas City, Missouri 64106. All
comments must be marked: Docket No.
CE240. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable since the
substance of this special condition has
been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA, therefore, finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. CE240.” The postcard will
be date stamped and returned to the
commenter.

Background
On July 6, 2005, Heritage Aviation
LTD, 12617 Aviation Parkway, Grand

Prairie, TX 75052, made an application
to the FAA for a new supplemental type

certificate for the Cessna 208B. The
Cessna 208B is currently approved
under TC No. A37CE. The proposed
modification incorporates a novel or
unusual design feature, such as digital
avionics consisting of an EFIS that is
vulnerable to HIRF external to the
airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Heritage Aviation LTD
must show that the Cessna 208B meets
the original certification basis, as listed
on Type Data Sheet A37CE, the
additional certification requirements
added for the Honeywell EFIS 40
system, exemptions, if any; and the
special conditions adopted by this
rulemaking action. The additional
certification requirements for the
Honeywell EFIS 40 include §§23.1301,
23.1309, 23.1311, 23.1322, 23.1353 and
other rules at the amendment
appropriate for the date of application.
Further details of the certification basis
for the installation of the Honeywell
EFIS 40 are available on request.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

Heritage Aviation LTD plans to
incorporate certain novel and unusual
design features into the Cessna 208B for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the
effects of HIRF. These features include
an EFIS, which are susceptible to the
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HIRF environment that was not
envisaged by the existing regulations for
this type of airplane.

Protection of Systems from High
Intensity Radiated Fields (HIRF): Recent
advances in technology have given rise
to the application in aircraft designs of
advanced electrical and electronic
systems that perform functions required
for continued safe flight and landing.
Due to the use of sensitive solid-state
advanced components in analog and
digital electronics circuits, these
advanced systems are readily responsive
to the transient effects of induced
electrical current and voltage caused by
the HIRF. The HIRF can degrade
electronic systems performance by
damaging components or upsetting
system functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and

electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field strength
Frequency (volts per meter)

Peak Average
10 kHz—100 kHz ........... 50 50
100 kHz-500 kHz ......... 50 50
500 kHz—2 MHz 50 ....... 50 50
2 MHz-30 MHz ............. 100 100
30 MHz-70 MHz ..... . 50 50
70 MHz-100 MHz 50 50
100 MHz—200 MHz ....... 100 100
200 MHz-400 MHz ....... 100 100
400 MHz-700 MHz ....... 700 50
700 MHz-1 GHz 700 100
1 GHz-2 GHz ...... 2000 200
2 GHz—4 GHz ...... 3000 200
4 GHz-6 GHz ...... 3000 200
6 GHz-8 GHz ............... 1000 200
8 GHz-12 GHz ............. 3000 300
12 GHz-18 GHz .. 2000 200
18 GHz-40 GHz 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values.
or,
(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant for
approval by the FAA to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions, whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection

against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to the Cessna
208B. Should Heritage Aviation LTD
apply at a later date for a supplemental
type certificate to modify any other
model on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Cessna 208B airplanes
modified by Heritage Aviation LTD to
add the Honeywell EFIS 40 system.

1. Protection of Electrical and
Electronic Systems from High Intensity
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Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri on March
6, 2006.

David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 06—2491 Filed 3—14—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-22398; Airspace
Docket No. 05-AS0-7]

RIN 2120-AA66
Establishment of High Altitude Area

Navigation Routes; South Central
United States

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the geographic coordinate for one
navigation fix listed in a final rule
published in the Federal Register on
February 13, 2006 (71 FR 7409),
Airspace Docket No. 05—-ASO-7, FAA
Docket No. FAA-2005-22398.

DATES: Effective: April 13, 2006.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

On February 13, 20086, a final rule for
Airspace Docket No. 05—~ASO-7, FAA
Docket No. FAA-2005-22398 was
published in the Federal Register (71
FR 7409). This rule established 16 high
altitude area navigation routes in the
South Central United States. In the
description for route Q-36, the

longitude coordinate for the SWAPP fix
was incorrectly published as 86°10'56”

W., which represents a one degree error.

The correct longitude coordinate is
85°10°56” W. This action corrects the
error. The rule listed the correct
coordinates for the SWAPP fix in the
descriptions of routes Q—32 and Q-34.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the legal
description for route Q—-36 as published
in the Federal Register on February 13,
2006 (71 FR 7409), Airspace Docket No.
05—-AS0O-7, FAA Docket No. FAA—
2005-22398, and incorporated by
reference in 14 CFR 71.1, is corrected as
follows:

PART 71—[AMENDED]

§71.1 [Amended]

m On page 7411, correct the description
for route Q-36, to read as follows:

Paragraph 2006—Area Navigation Routes

* * * * *

Q-36 RZC to SWAPP [Corrected]

RZC ..... VORT- (lat. 36°14’47” N., long.
AC. 94°07’17” W.)
TWITS WP ... (lat. 36°08’32” N., long.
90°54’48” W.)
DEPEC WP ...... (lat. 36°06’00” N., long.
87°31°00” W.)
BNA ... VORT- (lat. 36°08"13” N., long.
AC 86°41°05” W.)
SWAPP Fix ...... (lat. 36°36’50” N., long.
85°10'56” W.)
* * * * *

Issued in Washington, DC, on March 8,
2006.

Edith V. Parish,

Manager, Airspace and Rules.

[FR Doc. 06-2503 Filed 3—14—06; 8:45 am)|]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 312

Children’s Online Privacy Protection
Rule

AGENCY: Federal Trade Commission.

ACTION: Retention of rule without
modification.

SUMMARY: The Federal Trade
Commission (“the Commission”) has
completed its regulatory review of the
Children’s Online Privacy Protection
Rule (‘“the COPPA Rule” or “the Rule”),
which implements the Children’s
Online Privacy Protection Act of 1998.
The Rule regulates how Web site
operators and others may collect, use,
and distribute personal information
from children online. The Commission

requested comment on the costs and
benefits of the Rule and whether it
should be retained without change,
modified, or eliminated. The
Commission also requested comment on
the Rule’s effect on: information
practices relating to children; children’s
ability to obtain online access to
information of their choice; and the
availability of Web sites directed to
children. Pursuant to this review, the
Commission concludes that the Rule
continues to be valuable to children,
their parents, and Web site operators,
and has determined to retain the Rule in
its current form. This document
discusses the comments received in
response to the Commission’s request
for public comment and announces the
Commission’s decision to retain the
Rule without modification.

DATES: Effective Date: March 15, 2006.
FOR FURTHER INFORMATION CONTACT:
Karen Muoio, (202) 326—2491, Federal
Trade Commission, 600 Pennsylvania
Avenue NW., Mail Drop NJ-3212,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION:

I. Introduction

Pursuant to Congressional direction
and the Commission’s systematic
program of reviewing its rules and
guides, in April 2005 the Commission
issued a Federal Register Proposed Rule
seeking public comment on the overall
costs and benefits of the COPPA Rule
and other issues related to the Rule
(“April 2005 NPR”).1 In response, the
Commission received 25 comments
from various parties, including: trade
associations, Web site operators, privacy
and educational organizations, COPPA
safe harbor programs, and consumers.2
As part of its review, the Commission
also considered the 91 comments
received in response to its January 14,
2005 Notice of Proposed Rulemaking
(“January 2005 NPR”) on the Rule’s
sliding scale approach to obtaining
verifiable parental consent.?

170 FR 21107 (Apr. 22, 2005). The NPR also may
be found online at http://www.ftc.gov/opa/2005/04/
coppacomments.htm.

2The comments responsive to the April 2005
NPR have been filed on the Commission’s public
record as Document Nos. 516296-00001, et seq.,
and may be found online at http://www.ftc.gov/os/
comments/COPPArulereview/index.htm. This
document cites comments by commenter name and
page number. If a commenter submitted comments
in response to the April 2005 NPR and the January
2005 NPR, the comment submitted second is
delineated with the number “2.” All comments are
available for public inspection at the Public
Reference Room, Room 130, Federal Trade
Commission, 600 Pennsylvania Ave., NW.,
Washington, D.C. 20580.

370 FR 2580 (Jan. 14, 2005). The comments
responsive to the January 2005 NPR have been filed

Continued
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In the April 2005 NPR, the
Commission asked members of the
public to comment on all aspects of the
Rule and additionally posed twenty-one
specific questions. The Commission
requested comment on the general costs
and benefits of the Rule, each specific
provision of the Rule, prominent issues
that have arisen since the inception of
the Rule, and particular issues that
Congress statutorily directed the
Commission to evaluate. The April 2005
NPR also restated the questions
pertaining to the sliding scale approach
to obtaining verifiable parental consent
that were posed in the January 2005
NPR, to give the public further
opportunity to comment on that issue.

Commenters generally favored
retaining the Rule without modification.
In addition, although some commenters
did not favor making the sliding scale
approach permanent, they did not
provide the Commission with sufficient
data upon which to base a
determination to eliminate or revise the
sliding scale approach.

This document first describes the
background and requirements of the
Rule. It then summarizes the comments
received regarding the costs and benefits
of the Rule and whether it should be
retained, eliminated, or modified. It
finally explains the Commission’s
determination to retain the Rule without
modification.*

II. Description and Background of the
Children’s Online Privacy Protection
Rule

On October 21, 1998, Congress
enacted COPPA (15 U.S.C. 6501-6508),
which prohibits certain unfair or
deceptive acts or practices in
connection with the collection, use, or
disclosure of personal information from
children on the Internet.> Pursuant to
COPPA’s requirements, the Commission
issued its final Rule implementing
COPPA on November 3, 1999.6

The Rule imposes requirements on
operators of Web sites or online services
directed to children under 13 years of
age or that have actual knowledge that
they are collecting personal information
online from children under 13 years of
age (collectively, “operators”).” Among
other things, the Rule requires operators

on the Commission’s record as Document Nos.
514511-00001, et seq., and may be found online at
http://www.ftc.gov/os/comments/

COPPA %20Rule%20Ammend/Index.htm.

4 Because the Commission is not modifying the
Rule, this document does not contain analyses
under the Regulatory Flexibility Act, 5 U.S.C. 601—
612, and the Paperwork Reduction Act, 44 U.S.C.
3501-3520.

515 U.S.C. 6501-6508.

664 FR 59888 (Nov. 3, 1999).

716 CFR Part 312.

to provide notice to parents and to
obtain “verifiable parental consent”
prior to collecting, using, or disclosing
personal information from children
under 13 years of age.? “Verifiable
parental consent”” means that the
consent method must be reasonably
calculated, in light of available
technology, to ensure that the person
providing consent is the child’s parent.®

When the Commission issued the
Rule in 1999, it adopted a sliding scale
approach to obtaining verifiable
parental consent.1® Under such an
approach, more reliable measures are
required for parental consent if an
operator intends to disclose a child’s
information to third parties or the
public than if the operator only uses the
information internally. The Commission
adopted the sliding scale approach to
address concerns that it was not yet
feasible to require more technologically
advanced methods of consent for
internal uses of information. To reflect
the expectation that this assessment
could change, the sliding scale was
scheduled to sunset in 2002. When
public comment in 2002 indicated that
changes in the technology had not
occurred, the Commission extended the
sliding scale approach three more
years.1? In January 2005, the
Commission sought public comment on
whether to make the sliding scale
approach permanent.12 Based on the
comments received, the Commission
determined that it would be appropriate
to evaluate the sliding scale approach in
the broader context of the current Rule
review. Pending the outcome of the
instant review, the Commission
amended the Rule to extend the sliding
scale approach.13

In addition to requiring operators to
obtain verifiable parental consent before
collecting, using, or disclosing personal
information from children, the Rule
requires operators to post a notice of
their information practices online,
provide parents with access to their
children’s information, and keep that
information confidential and secure.'# It
also prohibits operators from
conditioning children’s participation in
an activity on the children providing
more personal information than is

816 CFR 312.4(c) and 312.5.

916 CFR 312.5(b)(1).

10 The Commission adopted the sliding scale as
part of the Rule in 1999 after soliciting public
comments, http://www.ftc.gov/privacy/comments/
index.html, and conducting a public workshop,
http://www.ftc.gov/privacy/chonlpritranscript.pdf,
on consent methods.

1167 FR 18818 (Apr. 17, 2002).

1270 FR 2580.

1370 FR 21107.

1416 CFR 312.4(b), 312.6, and 312.8.

reasonably necessary to participate in
that activity.15 Further, the Rule
provides a safe harbor for operators
following Commission-approved self-
regulatory guidelines, and instructions
on how to get such guidelines
approved.16

Both the Act and the Rule require that
the Commission initiate a review of the
Rule, including requesting data on
certain issues, within five years of the
Rule’s effective date, i.e., April 21,
2005.17 The Commission initiated its
review on that date.?8 The review also
has been conducted pursuant to the
Commission’s systematic program of
periodically reviewing its rules and
guides.

II1. Discussion of Comments and the
Retention of the Rule Without
Modification

A. Summary of Comments

The Commission received 25
comments in response to its April 2005
NPR on the overall Rule and 91
comments in response to its January
2005 NPR on the sliding scale approach
to obtaining verifiable parental consent,
for a total of 116 comments.® The
commenters included trade
associations, Web site operators, privacy
and educational organizations, COPPA
safe harbor programs, and consumers.

Of the 116 comments received, 68
were non-form letter comments from
various entities and individuals.
Approximately two-thirds of these 68
comments solely addressed the sliding
scale approach.20 About one-third of

1516 CFR 312.7.

1616 CFR 312.10.

1715 U.S.C. 6507; 16 CFR 312.11.

1870 FR 21107. The NPR also may be found
online at http://www.ftc.gov/opa/2005/04/
coppacomments.htm.

19 The comments are discussed in subsections B
and C of this Part. In addition, complete lists of the
commenters and their comments appear at http://
www.ftc.gov/os/publiccomments.htm.

20 Dori Acampora; ADVO, Inc.; American
Association of Advertising Agencies, et al.
(“AAAA”); Lou Apa; Susan Barrett; Belinda
Brewer; American Library Association (“ALA”);
Center for Digital Democracy (“CDD”); Children’s
Advertising Review Unit (“CARU”); Children’s
Media Policy Coalition (“CMPC”); Consortium for
School Networking (“CoSN”); Council of American
Survey Research Organizations, Inc. (“CASRO”);
Council for Marketing and Opinion Research
(“CMOR”); Credit Union National Association
(“CUNA”); William Demers; Gale DeVoar Sr.; Direct
Marketing Association, Inc. (“DMA”); Christina
Dukes; Electronic Privacy Information Center
(“EPIC”); Gestweb S.p.a.; Illinois Credit Union
League (“ICUL”); IT Law Group (“ITLG”); Gary
Kelly; Liana Laughlin; Masterfoods USA; Mattel,
Inc.; Adrieh Mehdikdani et al.; Jim Minor; Motion
Picture Association of America (“MPAA”’); National
Cable & Telecommunications Association
(“NCTA”); Navy Federal Credit Union (“NFCU”);
Alta Price; Privo, Inc.; Procter & Gamble (“P&G”);
Schwab Learning; Terri Seleman; Software &
Information Industry Association (‘“SIIA”);
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them addressed other aspects of the
Rule, in some cases also addressing the
sliding scale approach.2?

Forty-eight commenters submitted a
form letter opposing letting operators
obtain verifiable parental consent
through a reply to an e-mail alone,
because this could allow children to
forge their parents’ consent. The form
letter states, in pertinent part, that
“Merely receiving an email from a
parent’s email address does not qualify
as permission since it is possible for
parents to not even be aware that an
exchange has taken place and therefore
allows companies to market to children
without parental permission.” 22 In its
original COPPA rulemaking, the
Commission agreed, concluding ‘““that e-
mail alone does not satisfy the COPPA
because it is easily subject to
circumvention by children.” 23
Therefore, the Commission adopted the
requirement in the Rule that operators
must take an additional step to verify
that it is, in fact, the parent sending the
e-mail, a consent method commonly
known as “‘e-mail plus.”24 Specifically,
the operator must send the parent by e-
mail, letter, or telephone call a
confirmation of his or her consent.25

No commenter stated that the Rule
should be eliminated. To the contrary,
almost all commenters advocated
retaining the Rule in its current form 26
or adding to its requirements.2” Two
commenters suggested excepting certain
kinds of Web sites from the Rule’s
requirements,28 and one of the Rule’s
safe harbor programs suggested
extending the protected status granted
to safe harbor program participants.29
Some commenters requested

TRUSTe; John Surr; United States Internet Service
Provider Association (“US ISPA”); John Villamil et
al.; Anton Vogel et al.; Scot Wallace-Zeid; Carrie
Williams.

21Parry Aftab, et al.; ALA 2; Robert Chapin; CoSN
2; CUNA 2; Robert Custer; DMA 2; Edita
Domentech, et al.; EPIC 2; Entertainment Software
Rating Board (“ESRB”’); Eileen Fernandez-Parker;
Joseph Hodges; William Kreps; Mattel 2; Microsoft
Corporation; MPAA 2; NFCU 2; Nickelodeon; Chris
O’Neal; Peter Renguin; Scholastic Inc.; Time
Warner Inc.; TRUSTe 2; Washington Legal
Foundation (“WLF”).

22 See, e.g., Barbara Abbate.

2364 FR at 59902.

24 Id. Under the sliding scale approach, if an
operator wants to collect personal information from
children and disclose it to third parties or the
public, the Rule requires the operator to obtain
verifiable parental consent through one of the more
reliable means described in Section 312.5(b)(2) of
the Rule. 16 CFR 312.5(b)(2).

25 Id.

26 F.g., ALA 2; CoSN 2; DMA 2; Mattel 2; MPAA
2; Nickelodeon; O’Neal; Scholastic; Time Warner.

27 CUNA 2; EPIC 2; Fernandez-Parker; Domenech;
Kreps; NFCU 2; Reguin.

28 Aftab; Custer.

29TRUSTe 2.

clarification on particular aspects of the
Rule.30

On the specific issue of the sliding
scale approach, unique commenters
generally supported retaining it, with 34
unique comments submitted in favor of
making it permanent 3! and nine unique
comments submitted in favor of
extending it for some period of time.32
Forty-eight form-letter comments
opposed allowing receipt from a
parent’s e-mail address to qualify as
permission but, as explained above, the
Rule already requires more. Eleven
unique commenters were against
making permanent or extending the
sliding scale approach 33 and four did
not take a clear position.34

B. General Comments on the Rule

The Commission’s April 2005 NPR
asked several questions about the
implementation and necessity of the
Rule as a whole. The NPR contained
several standard Commission regulatory
review questions about the costs and
benefits of the Rule. The NPR also
sought comments on three specific
issues that Congress in the Act directed
the Commission to evaluate.

1. The Costs and Benefits of the Rule

The Commission asked several
general questions in the April 2005 NPR
pertaining to the necessity and
effectiveness of the Rule. The questions
requested comment on how the Rule has
affected children’s online privacy and
safety, whether the Rule is still needed,
and how the Rule has affected
consumers and operators. The
Commission also requested comment on
the Rule’s effect on small businesses
and whether the Rule is in conflict with
other existing laws.

Commenters uniformly stated that the
Rule has succeeded in providing greater
protection to children’s personal
information online, that there is a
continuing need for the Rule, and that
the Rule should be retained.35 For
example, in explaining the Rule’s
success in protecting children’s privacy

30 Chapin; ESRB; EPIC 2; Microsoft; Privo;
Reguin.

31 ADVO; Aftab; AAAA; Apa; Brewer; ALA 1, 2;
CARU; CoSN 1, 2; CUNA 1, 2; DeVoar; DMA 1, 2;
ESRB; ICUL; ITLG; Mattel 1, 2; Masterfoods; MPAA
1, 2; NCTA; NFCU 1, 2; Nickelodeon; P&G;
Scholastic; SIIA; Time Warner; TRUSTe; U.S. ISPA;
WLF.

32CDD; CMPC; CASRO; CMOR; EPIC 1, 2;
Mehdikdani; Villamil; Vogel.

33 Acampora; Barrett; Demers; Dukes; Laughlin;
Minor; Price; Privo; Schwab Learning; Seleman;
Williams.

34 Gestweb; Kelly; Surr; Wallace-Zeid.

35 F.g., Aftab at 2; ALA 2 at 1; COSN 2 at 1; CUNA
2 at 1-2; DMA 2 at 1-2; EPIC 2 at 1, 3; MPAA 2
at 2, 5; NFCU 2 at 1; Nickelodeon at 1; O’Neal;
Scholastic at 2—3; Time Warner at 1.

and safety online, one commenter stated
that “COPPA has been very successful
in improving the data collection
practices and curtailing unscrupulous
interactive marketing practices of
commercial Web sites,” 36 while another
said that ““all indications are that
COPPA and its implementing rules
provide an important tool in protecting
the privacy and safety of children using
the Internet.” 37 Another commenter
stated that the Rule has increased
consumer awareness of privacy issues
across the board while encouraging
operators to respond creatively to the
challenge of protecting children
online.38

As to the continuing need for the
COPPA Rule, numerous commenters
emphasized that the Rule provides
operators with a clear set of standards
to follow and that operators have
received few, if any, complaints from
parents about the standards and how
they are implemented.3° One
commenter described how the Rule’s
definite standards have fostered
consumer and business confidence in
the Internet.4® Moreover, operators
stated that they have no complaints
about the costs of complying with the
Rule’s requirements.4?

The Commission did not receive any
comments specifically addressing the
Rule’s costs and benefits for small
businesses or the Rule’s overlap with
other laws or regulations.

The Commission concludes that no
modifications to the Rule are necessary
on the basis of general comments
submitted on the Rule and its costs and
benefits.

2. COPPA-Mandated Issues

When Congress enacted COPPA, it
included a provision requiring the
Commission to evaluate and report on
the implementation of the Rule five
years after its effective date. Congress
directed the Commission to evaluate
three particular issues: (1) How the Rule
has affected practices relating to the

36 Aftab at 2.

37EPIC 2 at 1.

38 Chapin at 1.

39DMA 2 at 2; MPAA 2 at 2, 5; Nickelodeon at
1; Scholastic at 2—-3; Time Warner at 1.

40MPAA 2 at 3—4.

41CoSN 2 at 1; NFCU 2 at 1; Nickelodeon at 1;
Scholastic at 2—3; Time Warner at 1. Indeed, one
commenter detailed the ways in which changing
the Rule’s sliding scale approach would impose
substantial costs on operators. MPAA at 4-5. The
commenter, a large trade association representing
numerous Web site operators, stated that these costs
would include not only up-front labor and other
quantifiable financial costs, but also unquantifiable
costs associated with operators becoming unwilling
to invest in new technology due to an uncertain
regulatory climate and consumers becoming
unwilling to trust an uncertain system. Id.
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collection and disclosure of information
relating to children online; (2) how the
Rule has affected children’s access to
information of their choice online; and
(3) how the Rule has affected the
availability of Web sites or online
services directed to children.#2
Accordingly, the Commission
specifically included questions about
these issues in the April 2005 NPR.43
Some commenters submitted views
on the three issues, although none
provided the Commission with related
empirical data. Regarding the question
of whether and, if so, how the Rule has
affected practices relating to the
collection, use, and disclosure of
information relating to children online,
three commenters (two operators of
major Web sites and their trade
association) provided specific and
concrete examples of how the Rule has
affected their own information practices
concerning children.4# These
commenters stated that the primary
response of operators has been to limit
the personal information they collect
from children (by either not collecting
any personal information or collecting
only e-mail addresses) while developing
innovative ways to offer the interactive
online experiences children want. The
commenters each described a wide
variety of activities they offer at their
Web sites that let children interact with
the sites but require little or no
information collection or disclosure.45
These commenters also stated that the
Rule’s exceptions to prior verifiable
parental consent for e-mail addresses
are useful for providing children with
safe online interactivity while
preserving their Web sites’ viability.46
The Rule sets forth five exceptions to its
requirement that operators obtain
verifiable parental consent before
collecting a child’s personal
information. These exceptions allow
operators to collect a child’s online
contact information (i.e., an e-mail
address) 47 without obtaining prior
parental consent and use that
information only for certain specified
purposes.#8 In each instance, the Rule

4215 U.S.C. 6507.

4370 FR at 21109.

44DMA 2 at 2; Nickelodeon at 3—4; Time Warner
at 2.

45 Id.

46 Id.

47 Id. Some exceptions also allow the operator to
collect the child’s name, the parent’s name, or the
parent’s online contact information.

4816 CFR 312.5(c). For example, an operator can
collect and use a child’s e-mail address without
prior parental consent to obtain verifiable parental
consent, to protect the safety of a child visitor, or
to respond to judicial process. 16 CFR 312.5(c)(1),
312.5(c)(4), and 312.5(c)(5)(ii).

prohibits the operator from using the
information for any other purpose.

The commenters highlighted two of
the exceptions as particularly useful in
providing interactive content to
children. The first of these exceptions
lets operators collect a child’s e-mail
address to respond once to a child’s
specific request, such as to answer a
question (e.g., homework help) or to
provide other information (e.g., when a
new product will be on sale).#® The
operator does not need to provide notice
to the parents or obtain parental
consent, so long as it deletes the child’s
e-mail address upon responding. The
second noted exception lets an operator
collect the e-mail addresses of the child
and his or her parent so that the
operator can respond more than once to
a child’s specific request, such as to
subscribe the child to an electronic
newsletter.5° Here, the operator must
provide notice to the parent before
contacting the child a second time and
give the parent an opportunity to opt
out of the repeated contact. Commenters
stated that these two exceptions help
them to provide safe, interactive, and
fun children’s content.51

The second statutorily mandated
question was whether and, if so, how
the Rule has affected children’s ability
to access information online. Most
commenters stated that the Rule’s
requirements have struck an appropriate
balance between protecting children’s
personal information online and
preserving their ability to access
content.52 One commenter stated that
the Rule has “unfairly limited student
access to educational sites.” 3 In
contrast, another commenter noted that,
in her experience as a teacher, children
have been able to access online
educational content without revealing
their personal information and that her
students “have not faced a problem
because of COPPA.” 54 In addition, in
the educational context, teachers often

4916 CFR 312.5(c)(2).

5016 CFR 312.5(c)(3).

51DMA 2 at 2; Nickelodeon at 3—4; Time Warner
at 2.

52DMA 2 at 1-2; Fernandez-Parker; Nickelodeon
atl; Time Warner at 3.

53 Custer. The commenter suggested that the
Commission exempt educational sites from the
Rule. The Commission notes that the Rule already
exempts certain nonprofit entities, which would
include many educational sites. 16 CFR 312.2
(“Operator means any person who operates a
website * * * where such website or online service
is operated for commercial purposes[.] * * * This
definition does not include any nonprofit entity
that would otherwise be exempt from coverage
under Section 5 of the Federal Trade Commission
Act (15 U.S.C. 45).”).

54 Fernandez-Parker.

can act on behalf of parents to provide
consent for purposes of COPPA.55

The final statutorily mandated
question concerned the Rule’s effect on
the availability of Web sites directed to
children. Many commenters indicated
that they have been successful in
operating popular and viable children’s
Web sites in the five years since the
Rule’s effective date.5¢ One commenter,
however, suggested that the Rule’s
requirements could have caused at least
a few smaller children’s Web sites to
fail.57 However, this commenter also
acknowledged that, given the failure of
innumerable Web sites for multiple
reasons during the dot-com bust of
2000, it would be difficult to single out
the Rule as the cause. No commenters
submitted empirical data showing the
Rule’s direct impact on the availability
of Web sites directed to children.
Accordingly, the record does not
indicate that the cost of complying with
COPPA has decreased the number of
children’s Web sites.58

The Commission concludes that no
modifications to the Rule are necessary
on the basis of the comments submitted
in response to the three COPPA-
mandated questions.

C. Comments Pertaining to Specific Rule
Provisions 59

1. Section 312.2: Definitions

Section 312.2 defines various terms
used in the Rule.60 The Commission

55 Most schools require parents to agree to the
school’s Internet “Acceptable Use Policy” (“AUP”)
before a child can visit the Internet at school. Such
AUPs can and often do authorize teachers to act on
behalf of parents to provide verifiable parental
consent for purposes of COPPA. In this way, if
children must provide personal information to
access certain content, the teacher can provide the
requisite consent. The Commission has posted
COPPA guidance for teachers and parents at
http://www.ftc.gov/bcp/conline/pubs/online/
teachers.htm.

56 DMA 2 at 2; MPAA 2 at 8; Nickelodeon at 11;
Scholastic at 2.

57 Aftab at 1.

58 One commenter suggested that the Commission
regularly evaluate the status of children’s privacy
online to ensure that the Rule continues to provide
children with the best protection. EPIC 2 at 3.
Under the FTC’s systematic program of periodically
reviewing its rules and guides, the Rule will be
evaluated comprehensively, approximately every
ten years.

59 The Commission received no comments on
certain provisions of the Rule, including Section
312.1 (describing the Rule’s scope); Section 312.3
(generally describing the Rule’s requirements);
Section 312.9 (providing that a violation of the Rule
shall be treated as a violation of a rule prohibiting
an unfair or deceptive act or practice prescribed
under Section 18(a)(1)(B) of the FTC Act, 15 U.S.C.
57(a)(1)(B)); Section 312.11 (mandating the instant
regulatory review); and Section 312.12 (providing
that each Rule provision is separate and severable
from the others). The Commission has determined
that no modifications to these provisions are
necessary.

6016 CFR 312.2.
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requested comment on whether the
definitions contained in this section are
effective, clear, and appropriate, and
whether any improvements or additions
should be made. In particular, the
Commission asked whether the Rule
correctly articulates the factors to
consider in determining whether a Web
site is directed to children and whether
the term ‘““actual knowledge” is
sufficiently clear.5?

No comments were submitted on the
general effectiveness of the Rule’s
definitions section, but the Commission
received some comments concerning the
terms “website or online service
directed to children” and ““actual
knowledge.” The term ‘“website or
online service directed to children” is
defined specifically in COPPA and the
Rule itself,62 while “actual knowledge”
is discussed in the Rule’s Statement of
Basis and Purpose and later
Commission guidance.®3 Overall, most
commenters stated that the terms are
sufficiently clear,4 although two
suggested that the Commission continue
to refine the terms through enforcement
actions or other guidance.5°

a. “Website or Online Service Directed
to Children”

The Rule specifically defines the term
“website or online service directed to
children” as ““a commercial website or
online service, or portion thereof, that is
targeted to children.” 66 The Rule
further provides that, in determining
whether a Web site or online service is
“targeted to children,” the Commission
will consider several factors. These
factors include subject matter; visual
and audio content; age of models;
language or other characteristics;
advertising appearing on or promoting
the site or service; competent and
reliable empirical evidence of audience
composition; evidence regarding the
intended audience; and whether the site
uses animated characters or child-
oriented activities or incentives.6” The
Rule’s Statement of Basis and Purpose
states that the Commission, in making

6170 FR at 21109.

6215 U.S.C. 6502; 16 CFR 312.2. See also
discussion of factors to be considered in
determining whether a Web site is directed to
children at 64 FR 59893.

6364 FR 59892; Frequently Asked Questions
about the Children’s Online Privacy Protection
Rule: Volume One (“COPPA FAQs”), questions 38
and 39, available at http://www.ftc.gov/privacy/
coppafaqs.htm#teen; and The Children’s Online
Privacy Protection Rule: Not Just for Kids’ Sites,
available at http://www.ftc.gov/bcp/conline/pubs/
alerts/coppabizalrt.htm.

64 DMA 2 at 2—4; EPIC 2 at 3-5; Nickelodeon at
9-10; Time Warner at 4, 6.

65EPIC 2 at 5; ESRB at 2-3.

6616 CFR 312.2.

6764 FR 59912-13.

its determination, will consider ““the
overall character of the site—and not
just the presence or absence of one or
more factors.” 68 Commenters
representing numerous Web site
operators stated that the language of the
Rule and discussion in the Rule’s
Statement of Basis and Purpose provide
effective and clear guidance for
determining whether a Web site is
directed to children.®9

Two commenters suggested that the
Commission clarify, through additional
guidance, when a Web site is considered
to be directed to children under the
Rule. The first commenter suggested
adding several design elements to the
Rule’s list of factors the Commission
will consider, including color, non-
textual content, interactivity,
navigational tools, and
advertisements.”® The Commission
believes that the existing factors set
forth in the Rule already encompass
these suggested additions. For example,
the Rule’s definition expressly provides
that the Commission will consider
advertising appearing on or promoting
the Web site or service.”* The Rule also
provides that the Commission will
consider a site’s visual and audio
content, language and other
characteristics of the site, and any child-
oriented activities or incentives.”2 The
Commission therefore concludes it is
unnecessary to modify the Rule’s
definition of a Web site or online service
directed to children.

A second commenter suggested it
might be instructive to incorporate into
the Rule the analysis that Commission
staff set forth in a recent letter denying
a petition for law enforcement action
filed concerning the Amazon Web site,
http://www.amazon.com.”? The letter,
published on the petitioner’s Web site,”+
analyzes the Amazon Web site using the
factors set forth in the Rule for
determining whether a Web site is
directed to children. The commenter
suggested that incorporating the
analysis into the Rule would clarify how
the Commission determines whether
other Web sites are directed to children.
The letter does provide one example of
how the Commission staff has applied
the Rule’s factors in analyzing whether
a particular Web site was directed to
children. However, the Commission
does not believe that the general factors

6864 FR 59893.

69DMA 2 at 2; Nickelodeon at 9; Time Warner at
4-5.

70EPIC 2 at 4.

7116 CFR 312.2.

72]d.

73ESRB at 2.

74 See http://www.epic.org/privacy/amazon/
fte_amazon.pdf (last accessed 10/12/05).

in the Rule need to be modified in light
of the FTC staff’s application of these
factors in that specific instance.

b. “Actual Knowledge”

The Commission also asked whether
the term ‘““actual knowledge” is
sufficiently clear. The Rule’s
requirements apply to operators of Web
sites other than those directed to
children (sometimes referred to as
“general audience Web sites”) if such
operators have “actual knowledge” that
they are collecting or maintaining
personal information from children.”5
The Rule’s Statement of Basis and
Purpose explains that a general
audience Web site operator has the
requisite actual knowledge if it ““learns
of a child’s age or grade from the child’s
registration or a concerned
parent * * * .76 It may have the
requisite knowledge if it asks age, grade,
or other age-identifying questions.??
Subsequent to the Rule’s issuance, the
Commission staff posted guidance on
the FTC Web site clarifying that a
general audience Web site operator does
not obtain actual knowledge of a child’s
age “[ilf a child posts personal
information on a general audience site,
but doesn’t reveal his or her age
* * *2781n addition, the guidance
provides that the operator would not
have actual knowledge if a child posts
his or her age in a chat room on the site,
but no one at the operator sees or is
alerted to the post.79

Most commenters stated that the
Rule’s Statement of Basis and Purpose
and subsequent guidance have made the
term “‘actual knowledge” sufficiently
clear and no modification to the Rule is
necessary.89 For example, one
commenter states “‘the Commission’s
guidance clarifying that asking for age or
date of birth information or similar
questions through which the Web site
would learn the ages of specific
visitors[] provides clear criteria for Web

7516 CFR 312.3.

76 64 FR 59892.

77 Id.

78 COPPA FAQs, question 38, available at
http://www.ftc.gov/privacy/coppafaqs.htmiteen.

79]d. The Commission also released a business
alert in 2004 reiterating its guidance on actual
knowledge, in conjunction with filing complaints
and consent decrees against two general audience
Web site operators that allegedly had actual
knowledge that they were collecting personal
information from children. See February 18, 2004
FTC news release at http://www.ftc.gov/opa/2004/
02/bonziumg.htm and FTC Business Alert entitled
The Children’s Online Privacy Protection Rule: Not
Just for Kids Sites at http://www.ftc.gov/bcp/
conline/pubs/alerts/coppabizalrt.htm.

80 g, DMA 2 at 3—4; Nickelodeon at 9-10; Time
Warner at 6-7.
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sites to determine their obligations.” 81
One commenter did suggest, however,
that the Commission continue to clarify
the term in the context of additional
enforcement actions.82 The Commission
concludes that no modifications to the
Rule are necessary on the basis of these
comments.

c. Age Screening and Age Falsification

General audience Web sites or those
directed to teenagers may attract a
substantial number of children under
the age of 13. Although such Web sites
are not directed at children under 13,
operators of such sites must comply
with the Rule to the extent that they
have ‘“‘actual knowledge” that visitors
are under 13.

Some operators of such Web sites
choose to screen visitors to determine
whether they are under 13. This
practice, popularly referred to as “‘age-
screening,” started with Web sites
directed to teenagers and is now used by
many general audience Web sites that
may appeal to children. Some general
audience Web sites appear to use age-
screening to reject children’s
registration requests, thus providing
children with an incentive to falsify
their age to gain access. The FTC staff
has issued guidance regarding how
operators of teen-directed Web sites can
obtain age information from their
visitors without encouraging age
falsification.83

The Commission asked if there was
evidence that a substantial number of
children were falsifying age information
in response to age-screening on general
audience Web sites and, if so, whether
the Rule should be modified to address
this problem. The Commission received
five comments concerning age-
screening. Two commenters stated that
some children falsify their age to
register on Web sites that screen for age,
but provided no empirical information
as to how frequently this occurs.84 Other
commenters stated that age falsification
is not a problem in practice, especially
when Web sites follow Commission staff
guidance and request age information in
a neutral manner, then set session
cookies to prevent children from later
changing their age.85 One commenter
suggested that attempting to regulate
online age falsification would be
unrealistic, because there is no way to
prevent certain children from falsifying
their age.86 Instead, commenters

81 Nickelodeon at 10.

82EPIC 2 at 5.

83 COPPA FAQs, question 39, available at
http://www.ftc.gov/privacy/coppafaqs.htmiteen.

84 Aftab at 5; WLF at 5.

85 DMA 2 at 4; Time Warner at 6.

86 WLF at 5.

stressed that following Commission staff
guidance on age-screening remains a
reasonable practice for teen or general
audience site operators seeking to
comply with the Rule.8” The
Commission has concluded that no
changes to the Rule are needed in
response to operators’ age-screening
practices.

d. Other Definitions

Few comments were submitted about
the definitions of other terms used in
the Rule. Two commenters suggested
that the term “internal use” is not
adequately defined.88 The Rule does not
define the term “internal use,” but it
does define “disclosure” to include
releasing personal information collected
from a child, except to a person
providing internal support for the
operations of the Web site.89 The Rule
also explicitly provides that persons
providing internal support cannot use
the information for any other purpose.90
The Rule’s Statement of Basis and
Purpose further explains that “support
for the internal operations of the Web
site” can include providing technical
support, servers, or services such as chat
and e-mail.91

The commenters that asked that
“internal use” of information be defined
specifically sought clarification as to
whether sharing information among
corporate affiliates constitutes an
internal use or a disclosure. The Rule’s
Statement of Basis and Purpose explains
that determining whether an operator’s
sharing of information with another
entity is an internal use or a disclosure
depends on the receiving entity’s
relationship to the information. Sharing
information with another entity can
constitute an internal use of the
information only if it is solely to
facilitate internal support services for
the operator and the entity does not use
the information for any other purpose.92

87 DMA 2 at 4; Time Warner at 6. One commenter
reported that age-screening in the shopping area of
its general audience Web site was preventing adults
who enter an age under 13 from completing their
purchase. Mattel at 2—3. As discussed in the text,
age-screening is designed for general audience Web
sites or portions of Web sites that may appeal to
children. The shopping areas of Web sites are
unlikely to attract children because making a
purchase online generally requires a credit card,
which most children do not have. The Commission
therefore has not advocated that operators of
general audience Web sites, like the commenter, ask
age-screening questions on the shopping areas of
their sites.

88 Privo at 5; EPIC at 2.

8916 CFR 312.2.

90 Jd.

91 See 64 FR 59890-91.

92]d. at 59890, 59891. The Rule’s Statement of
Basis and Purpose incorporates by reference a set
of factors that can be used to help define an entity’s
relationship to collected information, including

Sharing for any other use, whether or
not the other entity is a corporate
affiliate, constitutes a disclosure.®3 The
Commission concludes that no
modification to the Rule is necessary.

Another commenter suggested that
the Commission expand the Rule’s
definition of “operator” to include
individuals operating noncommercial
Web sites and nonprofit entities
operating Web sites.?¢ COPPA expressly
applies only to operators of Web sites
and online services “operated for
commercial purposes” and excludes
“any nonprofit entity that would
otherwise be exempt from coverage
under Section 5 of the Federal Trade
Commission Act (15 U.S.C. 45).”” 95 The
Rule includes the statutory language of
COPPA,96 so the Commission cannot
modify the definition.

Finally, one commenter sought
clarification of certain statutory terms
set forth in COPPA, such as “online
contact information,” “personal
information,” “retrievable form,” and
“recontact.” 97 To provide businesses
and consumers with additional
guidance, the Commission has provided
more specific articulations of some of
COPPA’s statutory terms in the Rule and
the Rule’s Statement of Basis and
Purpose. For example, the commenter
asked the Commission to clarify
whether certain types of information not
specifically listed in COPPA’s definition
of “personal information,” such as IP
addresses, unique identifiers, birthdates,
or photographs, do constitute “personal
information.” The Rule’s definition of
“personal information” includes “a
persistent identifier * * * associated
with individually identifiable
information” as well as a photograph
when combined with other information
that permits contacting the individual.?8
The Commission concludes that no

ownership, control, payment, use, and maintenance
of the information, as well as any pre-existing
contractual relationships. Id. at 59891, citing 64 FR
22750, 22752 (Apr. 27, 1999). See also COPPA
FAQs, question 47, at http://www.ftc.gov/privacy/
coppafaqs.htm.

93]d.

94Reguin.

9515 U.S.C. 6502(2).

9616 CFR 312.2. The Commission staff has
provided guidance encouraging all operators to
practice fair information principles with their
visitors, http://www.ftc.gov/privacy/
coppafaqs.htm#teen, and many nonprofit Web sites
do voluntarily comply with COPPA and the Rule
because they want to protect children’s safety and
privacy. In addition, Federal policy requires all
federal Web sites to provide their child visitors with
COPPA protections. Memorandum for the Heads of
Executive Departments and Agencies, M—00-13
(June 22, 2000), available at http://
www.whitehouse.gov/omb/memoranda/m00-
13.html.

97 Chapin.

9816 CFR 312.2.
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additional clarification of the particular
terms identified by this commenter is
necessary.

For the reasons discussed above, the
Commission concludes that no
modifications to the Rule’s current
definitions are necessary.

2. Section 312.4: Notice

Section 312.4 of the Rule requires
operators to provide notice of their
information practices to parents. These
notices must inform parents about their
information practices, including what
information they collect from children
online, how they use the information,
and their disclosure practices for such
information. The Commission requested
comment on whether the notice
requirement is effective, if its benefits
outweigh its costs, and what changes, if
any, should be made to it.

Two commenters submitted
comments on the Rule’s notice
provision. The first commenter noted
the importance of providing parents
with contact information for the
operator, so they can discuss and
attempt to resolve any concerns with the
operator.99 The commenter did not seek
any changes to the Rule’s notice
provision.

The second commenter stated that it
was unclear whether the Rule requires
a general audience Web site operator
with actual knowledge that it has
collected personal information from a
child to post a privacy notice on its
site.100 Section 312.4(b) of the Rule sets
forth the requirements for posting a
privacy notice on a Web site, including
which operators must post a privacy
notice online.191 According to the Rule,
“an operator of a Web site or online
service directed to children must post a
link to a notice of its information
practices with regard to children
* * #2102 [p addition, “[aln operator of
a general audience website or online
service that has a separate children’s
area or site must post a link to a notice
of its information practices with regard
to children* * *.””103 The Rule
therefore does not otherwise require that
operators post privacy notices,
including general audience site
operators that have actual knowledge
that they have collected personal
information from children. For the
above reasons, the Commission
concludes that no modification to the
Rule’s notice requirement is necessary.

99 CUNA 2 at 1-2.
100 Microsoft at 2—3.
10116 CFR 312.4.
10216 CFR 312.4(b).
103 [d,

3. Section 312.5: Verifiable Parental
Consent

a. General Issues

Section 312.5 of the Rule requires
operators to obtain verifiable parental
consent before collecting, using, or
disclosing any personal information
from children, including making any
material change to information practices
to which the parent previously
consented. The Commission requested
comment on whether the consent
requirement is effective, if its benefits
outweigh its costs, and what changes, if
any, should be made to the requirement.
The Commission further asked whether
it is reasonable for an operator to use a
credit card to verify a parent’s identity.
The Commission also offered an
additional opportunity for the public to
comment on the Rule’s sliding scale
approach to obtaining verifiable
parental consent.

1. Parental Opt-Out From Disclosure to
Third Parties

One commenter asked how operators
that provide online communication
services such as e-mail accounts,
bulletin boards, and chat rooms can
comply with Section 312.5(a)(2) of the
Rule.104 This section mandates that
parents must be given the option to
allow an operator to collect a child’s
personal information (such as by
registering a child for an e-mail or chat
account) but not disclose the
information collected to third parties.105
The commenter noted that the Rule
defines “disclosure” to include “making
personal information collected * * *
publicly available in identifiable form,”
such as through an e-mail account or
chat room.106 Specifically, the
commenter contended that “a parent
cannot realistically consent only to the
use of his or her child’s personal
information and not to the disclosure of
such information by these [online
communications] services.”’107

Commission staff guidance addresses
this point. “The Rule only requires
parental choice as to disclosures to third
parties. You don’t have to offer parents
choice regarding the collection of
personal information necessary for chat
or a message board; but prior parental
consent is still required before
permitting children to participate in
chat rooms or message boards that
enable them to make their personal

104 Microsoft at 4.

10516 CFR 312.2.

106 Microsoft at 4, citing 16 CFR 312.2.
107Id.

information publicly available.” 108 For
example, when an e-mail provider
obtains verifiable parent consent for
registering a child for an e-mail account,
the operator must let the parent opt out
from any disclosures, by the operator, of
information collected during the
registration process. The Commission
concludes that no modification to the
Rule is required.

2. Using a Credit Card To Obtain
Verifiable Parental Consent

The Rule sets forth a nonexclusive list
of approved methods to obtain verifiable
parental consent, including the use of a
credit card in connection with a
transaction.09 In light of reports that
companies are marketing credit cards to
minors,?10 the Commission specifically
requested comment on the continued
use of credit cards as a means of
obtaining verifiable parental consent.

The majority of commenters on this
issue stated that even if a small
percentage of children may possess
credit cards, using a credit card with a
transaction is a reasonable and
trustworthy method to obtain verifiable
parental consent.111 No information was
submitted demonstrating to what extent
credit cards are issued to children under
13.112 Commenters, however,
emphasized that granting credit requires
the formation of a legally enforceable
contract between the creditor and the
debtor, which has resulted in credit
cards being issued almost exclusively to
adults.113 Moreover, even if credit cards
are being issued to children under 13,
the same principles of contract law
would require the credit cards to be
linked to a supervisory adult’s
account.1?# Through this link, parents
can set controls on and monitor the
account, ensuring that the children
cannot use the credit cards without
permission.115

In addition, the Rule’s requirement
that the credit card be used in
connection with a transaction provides

108 COPPA FAQs, question 37, available at
http://www.ftc.gov/privacy/coppafaqs.htm#consent.
See also 64 FR at 59899, note 166.

10916 CFR 312.5(b).

110 See, e.g., articles at http://www.bankrate.com/
brm/news/cc/20000508.asp; http://
www.commercialalert.org/blog/archives/2005/02/
marketing_credi.html; http://www.fool.com/news/
commentary/2004/commentary04092804.htm (all
last accessed 12/07/05).

111DMA 2 at 4, 5; ESRB at 2; Mattel 2 at 5; MPAA
2 at 6-8; Nickelodeon at 10-11; Scholastic at 2;
Time Warner at 2.

112DMA 2 at 4; ESRB at 2; Mattel 2 at 5; MPAA
2 at 6; Scholastic at 2; Time Warner at 7.

113DMA 2 at 4; MPAA 2 at 7-8; Nickelodeon at
10; Scholastic at 2; Time Warner at 7-8.

114DMA 2 at 4; MPAA 2 at 6; Nickelodeon at 10;
Time Warner at 7.

115 CUNA 2 at 2; NFCU 2 at 1.
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extra reliability because parents obtain a
transaction record that gives them
additional notice of the consent
provided.116 Parents thus are notified of
the purported consent, and can
withdraw it if improperly given.117 The
Commission is satisfied that no change
in circumstances has invalidated using
a credit card with a transaction to obtain
verifiable parental consent.118

One commenter requested
clarification on whether the Rule would
permit using a credit card to obtain
verifiable parental consent without a
concomitant transaction.'1® The Rule
provides: “Any method to obtain
verifiable parental consent must be
reasonably calculated, in light of
available technology, to ensure that the
person providing consent is the child’s
parent.” 120 Some methods can confirm
that the credit card number provided is
consistent with numbers that issuers
assign to their credit cards, but this does
not provide reasonable assurance that
the number provided is for an actual
credit card. Other methods can confirm
that the credit card number is the
number of an actual credit card, but
does not provide reasonable assurance
that the card belongs to the child’s
parent. The Commission therefore
concludes that these methods are not
reasonably calculated to ensure that it
was the parent who provided consent.
In addition, unless the operator
conducts a transaction in connection
with the consent, no record is formed
notifying the parent of the purported
consent and offering an opportunity to
revisit that consent.12? The Commission
concludes that no modification is
warranted to the Rule provision treating
the use of a credit card in connection
with a transaction as one method of
obtaining verifiable parental consent.122

3. The E-Mail Exceptions to Prior
Parental Consent

The Commission next requested
comment on the Rule’s exceptions to
prior parental consent (the “e-mail

116 MPAA 2 at 6.

117DMA 2 at 5; MPAA 2 at 7.

118 The Commission expresses no view about the
legal ramifications of using a credit card transaction
as a proxy for age generally, a tangential issue
raised by some commenters. Mattel 2 at 5; MPAA
at 7—8; Nickelodeon at 10-11; Scholastic at 2; Time
Warner at 8.

119ESRB at 2.

12016 CFR 312.5(b)(1).

121DMA 2 at 5.

122 Previous FTC staff guidance suggested that
operators might not always be prohibited from
using a credit card without a transaction to obtain
consent. Such guidance will be clarified to reflect
the Commission’s determination that such a method
currently does not constitute verifiable parental
consent. See COPPA FAQs, question 34, at http://
www.ftc.gov/privacy/coppafaqs.htm#consent.

exceptions” to prior parental consent).
In limited circumstances, COPPA and
Section 312.5(c) of the Rule allow
operators to collect the online contact
information of the child, and sometimes
parent, before obtaining verifiable
parental consent.123 Such circumstances
include when the operator seeks to
obtain parental consent, wants to
respond once to a child’s specific
request (such as a homework help
question), or wants to respond multiple
times to a child’s specific request (such
as an electronic newsletter).124

Two commenters stated that the e-
mail exceptions are useful in allowing
operators to continue to provide
interactive content to children online.
One stated: “The ability to use COPPA’s
‘e-mail exceptions’ to parental consent
has enabled us to offer meaningful
children’s content and preserve the
interactivity of the medium, while still
protecting privacy.” 12° The commenter
noted that the e-mail exceptions enable
not only online activities popular with
children, such as contests, online
newsletters, and electronic postcards,
but also sending direct notices and
requests for consent to parents.126

Another commenter suggested that
the Rule should prohibit operators from
collecting any information from
children, even just an e-mail address,
without parental consent. However, the
commenter neither provided any basis
for eliminating the e-mail exceptions
nor offered any alternative way to
provide direct notice and obtain
parental consent.’2” The Commission
concludes for these reasons that no
modification to the e-mail exceptions to
prior parental consent is necessary.

b. The Sliding Scale Approach To
Obtaining Verifiable Parental Consent

In its April 2005 FRN, the
Commission gave the public an
additional opportunity to comment on
the Rule’s sliding scale approach to
obtaining verifiable parental consent.
The Rule provides that “[a]ny method to
obtain verifiable parental consent must
be reasonably calculated, in light of
available technology, to ensure that the
person providing consent is the child’s
parent.” 128 Prior to issuing the Rule, the
Commission studied extensively the
state of available parental consent
technologies.129 In July 1999, the

12315 U.S.C. 6503(b)(2); 16 CFR 312.5(c).

124 Id'

125 Nickelodeon at 1.

126 [d. at 5.

127 Domentech at 6.

12816 CFR 312.5(b)(1).

129 See, e.g., public comments received on initial
rulemaking (1999), available at http://www.ftc.gov/
privacy/comments/index.html.

Commission held a workshop on
parental consent, which revealed that
more reliable electronic methods of
verification were not widely available or
affordable.130

In determining to adopt the sliding
scale approach in 1999, the Commission
balanced the costs imposed by the
method of obtaining parental consent
and the risks associated with the
intended uses of information.131
Because of the limited availability and
affordability of the more reliable
methods of obtaining consent—
including electronic methods of
verification—the Commission found
that these methods should be required
only when obtaining consent for uses of
information posing the greatest risks to
children, such as chat, e-mail accounts,
and message boards.132 Accordingly, the
Commission implemented the sliding
scale approach, noting that it would
“provide[] operators with cost-effective
options until more reliable electronic
methods became available and
affordable, while providing parents with
the means to protect their children.” 133

The sliding scale approach allows an
operator, when collecting personal
information only for its internal use, to
obtain verifiable parental consent
through an e-mail from the parent, so
long as the e-mail is coupled with
additional steps. Such additional steps
include: obtaining a postal address or
telephone number from the parent and
confirming the parent’s consent by letter
or telephone call, or sending a delayed
confirmatory e-mail to the parent after
receiving consent.134 The purpose of the
additional steps is to provide greater
assurance that the person providing the
consent is, in fact, the parent.

In contrast, for uses of personal
information that involve disclosing the
information to the public or third
parties, the Rule requires operators to
use more reliable methods of obtaining
verifiable parental consent. These
methods include: using a print-and-send
form that can be faxed or mailed back
to the Web site operator; requiring a
parent to use a credit card in connection
with a transaction; having a parent call
a toll-free telephone number staffed by
trained personnel; using a digital
certificate that uses public key

130 See FTC news release announcing workshop
and transcript of workshop, available at http://
www.ftc.gov/opa/1999/06/kidswork.htm and http://
www.ftc.gov/privacy/chonlpritranscript.pdf.

13164 FR 59901-02.

132 (.

133]d.

134 Jd. CARU, a Commission-approved COPPA
safe harbor program, expressed concern that
operators may not understand that an additional
step is required.
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technology; and using e-mail
accompanied by a PIN or password
obtained through one of the above
methods.135 As noted in the Rule’s
Statement of Basis and Purpose, these
more reliable methods of obtaining
parental consent are justified because
“the record shows that disclosures to
third parties are among the most
sensitive and potentially risky uses of
children’s personal information.” 136

When it issued the Rule, the
Commission anticipated that the sliding
scale approach would be necessary only
in the short term because more reliable
methods of obtaining verifiable parental
consent would become widely available
and affordable.137 Accordingly, the
approach originally was set to expire
two years after the Rule went into
effect.138 However, when public
comment in 2002 revealed that the
expected progress in available
technology had not occurred, the
Commission extended the approach
three more years.139

With the sliding scale approach set to
expire on April 21, 2005, the
Commission again sought comment on
it in its January 2005 NPR.140 The NPR
noted that the expected progress in
available technology apparently still
had not transpired and requested
comment on a proposed amendment
making the sliding scale approach a
permanent feature of the Rule. The
Commission also requested comment
on: (1) The current and anticipated
availability and affordability of more
secure electronic mechanisms or
infomediaries for obtaining parental
consent; (2) the effect of the sliding
scale approach on the incentive to
develop and deploy more secure
electronic mechanisms; (3) the effect of
the sliding scale approach on operators’
incentives to disclose children’s
personal information to third parties or
the public; and (4) any evidence the
sliding scale approach is being misused
or not working effectively.

The vast majority of the commenters
responding to the NPR stated that the
development and deployment of secure
electronic verification technologies did
not appear to be on the horizon.
However, because some commenters
questioned the effectiveness of and need
for the sliding scale approach, the
Commission decided it would be
beneficial to accept additional
comments during the regulatory review

13516 CFR 312.5(b)(2).
136 64 FR 59899.

137 64 FR 59902.
13816 CFR 312.5(b)(2).
13967 FR 18818.

14070 FR 2580.

comment period. To allow for such
additional comments, the Commission
eliminated the sliding scale approach’s
sunset date from the Rule, thereby
extending the approach.141

Having reviewed the comments
submitted in response to the January
2005 NPR and the April 2005 NPR, the
Commission concludes that more secure
electronic mechanisms and infomediary
services for obtaining verifiable parental
consent are not yet widely available at
a reasonable cost. The Commission
therefore has decided to extend the
sliding scale approach indefinitely,
while continuing to monitor
technological developments. As
discussed below, the Commission
believes that this flexible approach will
allow parents and operators to continue
to rely on a familiar and efficient tool
and allow the Rule to reflect changes in
technology.

1. The Availability and Cost of More
Secure Methods of Verification

a. Electronic Verification Technology

Most of the commenters that
specifically addressed the sliding scale
approach stated that secure electronic
mechanisms have not developed to the
point where they are widely available
and affordable.142 In addition, the
anticipated date for the development
and deployment of such technologies on
a widespread and affordable basis
cannot be predicted with any reasonable
certainty.143 For example, the Software
& Information Industry Association, the
principal and worldwide trade
association of the software code and
digital content industry, stated that:

In reviewing developments over the last
several years, there are no clear signals that
the anticipated verification technology—
technology that must be low-cost, widely
deployed and acceptable to consumer end
users—is likely to be economically and
widely available in the consumer market in
the foreseeable future.144

The comments received suggest that
extending the sliding scale approach
will not discourage technological
innovation or undermine the global
development of secure electronic
verification technologies.?45 One
commenter noted that the sliding scale

14170 FR at 21106.

142 ADVO at 1; Aftab at 5; AAAA at 2; CARU at
2; CASRO at 3—5; CMOR; CUNA at 2; CUNA 2 at
2; DMA at 4; DMA 2 at 6; EPIC at 2; EPIC 2 at 3;
ITLG at 1; Masterfoods; Mattel at 1; Mattel 2 at 4;
MPAA at 6; NCTA at 2; NFCU at 1; NCFU 2 at 1—
2; Nickelodeon at 8; P&G; SIIA at 1; Scholastic at
2; Time Warner 3—4; TRUSTe at 2; U.S. ISPA at 1;
WLF at 6-7.

143 CASRO at 5-6; DMA at 4; MPAA at 2; SITA
at 3; Time Warner at 3—4; U.S. ISPA at 3.

144 STTA at 3.

145 CARU at 2; Mattel at 1.

approach does not prevent companies
from using secure electronic
technologies now or in the future.146
Although three commenters suggested
that extending the sliding scale
approach may discourage the
development of secure verification
technologies, none explained how or to
what extent children’s privacy and
parental consent issues would have
such an effect.147

Several commenters discussed the
state of electronic verification
technology in detail and noted the lack
of widely available, cost effective, and
consumer friendly verification
technologies.148 In particular,
commenters discussed how digital
signatures, digital certificates, public
key infrastructure, P3P, and other
electronic technologies have not
developed as anticipated.149 For
example, the Motion Picture
Association of America (“MPAA”) said
that “the range of digital signature
technologies are either too costly for
consumers (e.g., biometric verification
systems), not able to confirm the
identity of users (e.g., P3P), or not
widely deployed (e.g., encryption key
systems).” 150 The MPAA further stated
that encryption key technology is only
effective at confirming which computer
has transmitted consent and cannot
independently identify whether the user
is a parent or a child.?51 No commenters
presented evidence that the state of
these technologies—or their usefulness
in obtaining parental consent—has
improved since the inception of the
Rule.

The United States Internet Service
Provider Association, which represents
major Internet service providers and
network providers, explained that
widespread public key infrastructure
solutions have not developed due to the
lack of an appropriate legal regime:
“there is no easily identifiable
certification authority that will take on
the liability for verifying identities in an
open, public system.” 152 The group also
stated that reliable public key solutions
are difficult to achieve because
“certification standards are
insufficiently developed and precise to
assure reliable interoperability of the
various subtly different
implementations of a given standard

146 MPAA at 6.

147 CASRO at 6; Mehdikdani at 3; Privo at 7.

148 Aftab at 5; CASRO at 3—5; Mattel 2 at 4; MPAA
at 5-6; SIIA at 3; Time Warner at 3—4; U.S. ISPA
at 2-3.

149]d,

150 MPAA at 5.

151]d, at 5-6.

152JS ISPA at 3.
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* * * that inevitably appear in the open
Internet environment.” 153

The Platform for Privacy Preferences
Project (“P3P”’), developed by the World
Wide Web Consortium, is a technology
that enables Web sites to express their
privacy practices in a standard,
machine-readable format. P3P-enabled
browsers can “read” privacy practices
automatically and compare them to a
consumer’s own set of privacy
preferences. The technology is designed
to give consumers a simple, automated
way to gain more control over the use
of their personal information on Web
sites they visit.15¢ While P3P technology
can offer individuals more control over
how their personal information is used
or disclosed online, it is not employed
widely by consumers.15% Even if it were
widely used, the automated P3P
platform would not facilitate the notice
and consent required by COPPA. To
give verifiable parental consent under
COPPA, a parent must be informed
about specific information and then
provide an appropriate form of
verifiable parental consent. P3P cannot
ensure either that a parent has been
informed or that the person providing
consent is the child’s parent. Moreover,
parents’ privacy preferences for
themselves might not be the same as for
their children.

Other commenters agreed that digital
signature, digital certificate, and other
digital verification technologies are not
currently viable options for obtaining
parental consent because they have not
developed sufficiently and are not
widely accessible to consumers.?56 One
commenter also noted that the cost of
these technologies may be prohibitive
for both businesses and consumers to
use in obtaining parental consent.157

Finally, commenters also noted that,
to the extent these electronic
verification technologies have
improved, the advances have been in
business-to-business, not business-to-
consumer, applications.158 For example,
digital signature and digital certificate
technologies, which can provide reliable
electronic verification of a signer’s
identity, are sometimes employed in
commercial transactions, but have not
advanced to the point of being a viable
alternative for obtaining verifiable

153 Id

154 See World Wide Web Consortium
Recommendation for the Platform for Privacy
Preferences 1.0 (P3P1.0) Specification, available at
http://www.w3.org/TR/P3P/#Introduction.

155 CASRO at 4-5; MPAA at 5.

156 CARU at 2; Mattel at 1; Mehdikdani at 1;
NCTA at 2.

157 MPAA at 6.

158 CASRO at 4-5; MPAA at 5; US ISPA at 2.

parental consent.?59 Public key
infrastructure solutions, which provide
a means for encrypting and decrypting
information, also seem to be marketed
almost exclusively for business-to-
business applications.16°

b. The Availability and Cost of
Infomediary Services

Commenters likewise submitted
information about whether infomediary
services are widely available and
affordable. Infomediary services act as
middlemen in obtaining verifiable
parental consent for Web sites and can
offer options such as driver’s license
and social security number verification.
Several commenters noted that
infomediary services to facilitate
obtaining verifiable parental consent are
not widely available and affordable.161

One commenter, Privo Inc., an
infomediary service recently approved
as a COPPA safe harbor program, stated
that such services are already widely
available at a reasonable cost, but cited
only one example, itself.162 Privo’s
comment did not indicate how many
clients have used its service, although
another commenter stated that it has
used Privo’s service.'83 This commenter
expressed support for Privo’s
registration process; however, it did not
contend that infomediary services are
otherwise widely available.164

The comments received did not
demonstrate that infomediary services
are affordable or would be widely used.
Privo’s comment did not provide any
information about the start-up and
monthly costs for operators that use its
service, although it stated that it
“currently does not charge more than $1
per verification, and often much
less.”” 165 Other commenters, in contrast,
stated that the costs of obtaining
verifiable parental consent through
more verifiable means, like infomediary
services, are higher than what many
small and medium-size operators can
afford to pay.166 Moreover, one
commenter stated that parents are
willing to grant consent to an operator
with a recognizable brand name, but
would be unlikely to “‘embrace
infomediary technology” because it
involves granting consent to an entity
with which the parents have little or no

159 CASRO at 4; MPAA at 5.

160 MPAA at 5; U.S. ISPA at 3.

161 CASRO at 5; ITLG at 1; P&G.

162 Privo at 6. Privo did note that it has
“processed hundreds of thousands of online
registrations requiring verifiable parental consent.”

163 Schwab Learning at 1.

164 Id'

165 Privo at 6.

166 CARU at 2; DMA at 5; ITLG at 1; MPAA at 3—
4; see also P&G; SIIA at 3.

experience.167 Consequently, the
Commission finds that more secure
electronic verification technologies and
infomediary services to facilitate
obtaining parental consent do not
appear to be, currently or foreseeably,
widely available at a reasonable cost.168

2. The Effectiveness of the Sliding Scale
Approach

The Commission concludes that, over
the course of five years, the sliding scale
approach has proven to be an effective
method for protecting children’s privacy
without hindering the development of
children’s online content.169 Several
commenters noted that there have been
few complaints by parents about the
sliding scale approach.170 Although
some commenters suggested that the e-
mail plus mechanism, permitted for
internal use of information collected
from children, is unreliable, they did
not provide any examples where
children’s privacy has been violated.171
One commenter was concerned that
operators may not understand that an
additional follow-up step is required in
addition to the consent e-mail itself.172

Some comments received in response
to the January 2005 NPR suggested that
making the sliding scale approach
permanent may foster the development
of appropriate children’s online
content.’”3 These commenters noted
that the sliding scale approach enables
Web sites to provide interactive content
for children without requiring operators
to institute more costly parental consent
mechanisms that could have the
unintended effect of reducing children’s

167 Mattel 2 at 4.

168 One commenter stated that more research is
required to better understand the role of
infomediaries but did not explain what specifically
needs to be studied. CDD at 2.

169 Comments that support the Commission’s
conclusion include: ADVO at 1; AAAA at 1; ALA;
Brewer; CARU at 2; DMA at 2; Mattel 2 at 4; MPAA
at 2; NCTA at 1; P&G; Scholastic at 2; SIIA at 3;
Time Warner at 3—4; US ISPA at 3; WLF at 4, 6.

170 ALA; CARU at 2; CASRO at 7; CoSN; DMA at
4; Mattel at 2; Mattel 2 at 4; MPAA at 3; NCTA at
2; Scholastic at 2; WLF at 7. These comments are
consistent with the FTC staff’s enforcement
experience.

171 E.g., Acampora; Privo at 2, 4-5; Villamil at 3;
Vogel at 1-2. Some commenters appear to be under
the misimpression that the Rule permits operators
to obtain consent through a single e-mail, without
more. E.g., Abbate and 47 other commenters who
submitted form letters.

172 CARU at 2. The commenter did not suggest
any particular language that might further clarify
the language, which identifies such steps as
“sending a confirmatory e-mail to the parent
following receipt of consent; or obtaining a postal
address or telephone number from the parent and
confirming the parent’s consent by letter or
telephone call.”” 16 CFR 312.5(b)(2).

173 ADVO at 1; AAAA at 1; CoSN 2 at 1; DMA
at 4-5; MPAA at 4; Nickelodeon at 1-2, 8; SIIA at
3.
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content on the Internet.174 The
commenters suggested that making the
sliding scale approach permanent may
encourage companies to make the types
of investments in children’s content that
they may have hesitated to make in the
past given the temporary nature of the
sliding scale approach.175

Nearly all commenters agreed that use
of the sliding scale approach is justified
because collecting children’s personal
information only for internal use
continues to present a low risk to
children.17¢ Even when an operator
obtains consent through the e-mail plus
mechanism, such information is
protected because the operator must
comply with the Rule’s mandate to
“establish and maintain reasonable
procedures to protect the
confidentiality, security, and integrity”
of that information.177 In addition,
commenters noted that disclosing
children’s personal information
continues to pose a greater risk to
children than keeping it internal.178
Some commenters stated that the low
cost of the e-mail plus mechanism will
encourage operators to not disclose
children’s information to third
parties,’79 which furthers one of
COPPA’s stated goals of protecting
children’s online safety.180 Two
commenters even suggested that, given
the lesser risks posed by operators’
internal uses of information, the
Commission should eliminate the prior
parental consent requirement for such
operators and require them only to
provide parents with direct notice and
an opportunity to opt-out of the
maintenance and use of their child’s
information.181

The Commission concludes that the
effectiveness of the sliding scale
approach warrants its continued use
without modification.

3. The Commission’s Decision To
Extend the Sliding Scale on an
Indefinite Basis

Several commenters argued that the
sliding scale approach should be made
permanent rather than extending it for

174 ADVO at 1; AAAA at 1; DMA at 4-5; MPAA
at 4; SIIA at 3.

175 Id.; Nickelodeon at 8.

176 ADVO at 1; AAAA at 1; ALA; Brewer; CARU
at 2; CoSN; CUNA at 1-2; ICUL; Mattel at 1; NFCU
at 1; P&G; SIIA at 4; US ISPA at 3. But cf. Privo
at 5; Villamil at 1, 3; Vogel at 1, 2 (stating that
internal use and disclosure are equally risky).

17716 CFR 312.8.

178 ADVO at 1; AAAA at 1; Brewer; CARU at 2;
CoSN; CUNA at 1-2; DMA at 2-3; ICUL; Mattel at
1; NFCU at 1; P&G; SIIA at 4; US ISPA at 3.

179 ADVO at 1; ALA 2 at 2; CASRO at 6; CUNA
at 2; NFCU at 1; TRUSTe at 2.

180 ADVO at 1; CUNA at 2; NFCU at 1.

181 CARU at 2; Mattel at 2.

a finite period of time. They stressed the
benefits of greater regulatory certainty,
including providing a consistent
standard that operators can rely on in
deciding how to structure their
activities and encouraging investments
in children’s content with some
assurance about the law’s requirements
for parental consent mechanisms.182
Some commenters additionally noted
that many operators have made
significant investments in implementing
the sliding scale and that abandoning
the regime without an equally viable,
cost-effective alternative may adversely
affect these companies, particularly the
small ones.183

Based on the public comments
received, and its own experience in
administering the Rule, the Commission
concludes that the risk to children’s
privacy from an operator collecting
personal information only for its
internal use remains relatively low. The
Commission also determines that more
secure electronic technologies and
infomediary services that might be used
to obtain parental consent for internal
use of personal information from
children are not widely available at a
reasonable cost. Further, the
Commission concludes that the sliding
scale approach has worked well and its
continued use may foster the
development of children’s online
content.

In light of the unpredictability of
technological advancement and the
benefits of decreasing regulatory
uncertainty, the Commission has
determined to retain the sliding scale
indefinitely while it continues to
evaluate developments. As one
commenter noted, nothing precludes the
Commission from revisiting the issue at
an appropriate point in the future.184 If
warranted by future developments, the
Commission will seek comment on
amending the Rule to change the sliding
scale mechanism.

4. Section 312.6: Parental Access

Section 312.6 of the Rule requires
operators to give a parent, upon request:
(1) A description of the types of
personal information collected from
children (e.g., “We collect full name and
e-mail address from children”); (2) the
opportunity for the parent to refuse to
permit the further use or collection of
personal information from his or her
child and direct the deletion of the
information; and (3) a means of

182DMA at 5; MPAA at 2; NCTA at 2; P&G; SITIA
at 3.

183 CASRO at 6; CARU at 2; ITLG at 1; Mattel at
1; MPAA at 3; NCTA at 2.

184 CUNA at 2.

reviewing any actual personal
information collected from his or her
child (e.g., “We have collected the
following information from your child:
Mary Smith, msmith@domain.com”).
The Commission asked if these
requirements are effective, if their
benefits outweigh their costs, and what
changes, if any, should be made.

The Commission received one
comment related to a parent’s right to
direct the operator to delete the child’s
personal information.?85 The
commenter indicated that operators may
want to retain children’s personal
information in certain situations,
ranging from private contractual
obligations to active law enforcement
investigations, irrespective of a parent’s
direction to delete the information.186
The commenter then suggested that the
Commission should draft a list of
exceptions to the Rule’s deletion
requirement to address these
situations.187

COPPA mandates, and the Rule
requires, that operators satisfy three
requests when made by parents upon
“proper identification.” 188 First,
operators must provide parents with a
description of the types of information
collected from children.18° Second,
operators must provide parents with
“the opportunity at any time to refuse
to permit the operator’s further use or
maintenance in retrievable form” of
their child’s personal information.19°
Third, operators must provide parents
with the actual information collected
from their child.19? Without a change in
the Act, the Commission cannot adopt
the exceptions from the parental
deletion requirement the commenter
advocated.?92 The Commission also is
not aware of information sufficient to
justify recommending that Congress
amend the Act to create such
exceptions.

The commenter also requested that
the Commission clarify why operators
must verify the identity of a purported
parent before disclosing his or her
child’s personal information, but not
verify the identity of a purported parent

18516 CFR 312.6(a)(2).

186 Microsoft at 3.

187 Id

18815 U.S.C. 6503(b)(1)(B).

18915 U.S.C. 6503(b)(1)(B)().

19015 U.S.C. 6503(b)(1)(B)(ii).

19115 U.S.C. 6503(b)(1)(B)(iii).

192 The Rule does give operators the right to
collect, without parental consent, the name and
online contact information of a child “to the extent
permitted under other provisions of law, to provide
information to law enforcement agencies or for an
investigation on a matter related to public safety.”
16 CFR 312.5(c)(5)(iv).
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before deleting the information.193 In
drafting the Rule, the Commission
carefully considered what level of
identification would be appropriate for
these two requirements. Erroneously
disclosing a child’s actual personal
information to a purported parent poses
a high risk to that child’s privacy
because the purported parent receives
the actual personal information of the
child.194 In contrast, erroneously
deleting a child’s actual personal
information poses a lower risk because
the purported parent never receives the
information.195 The Commission thus
concluded that the former, but not the
latter, situation warrants verifying the
purported parent’s identity.196 After
reconsideration, the Commission
concludes that no modification to this
requirement is warranted.

5. Section 312.7: Prohibition Against
Conditioning a Child’s Participation on
the Collection of More Personal
Information Than Is Necessary

Section 312.7 of the Rule prohibits
operators from conditioning a child’s
participation in an activity on disclosing
more personal information than is
reasonably necessary to participate in
that activity. The Commission asked
whether this prohibition is effective, if
its benefits outweigh its costs, and what
changes, if any, should be made to it.
The Commission received one comment
addressing this provision of the Rule.
The commenter raised no concerns and
cited this provision as one way in which
the Rule has “succeeded in providing
more privacy protections and safeguards
for both children and their parents.” 197
The Commission concludes that no
changes to this provision are warranted.

6. Section 312.8: Confidentiality,
Security, and Integrity of Personal
Information Collected From a Child

Section 312.8 of the Rule requires
operators to establish and maintain
reasonable procedures to protect the
confidentiality, security, and integrity of
personal information collected from a
child. The Commission asked whether
this requirement is effective, if its
benefits outweigh its costs, and what
changes, if any, should be made to it.
The FTC also specifically asked if the
term ‘‘reasonable procedure” is
sufficiently clear. The Commission
received no comments addressing this

193n conducting this verification, operators are
required to use the same methods that they must
use to obtain verifiable parental consent. 16 CFR
312.6(a)(3)(i).

19464 FR at 59904.

195 Id. at 59904-05.

196 16 CFR 312.6(a)(1) and (2).

197 CUNA 2 at 2.

provision of the Rule. The FTC
concludes that no modifications to this
requirement are necessary.

7. Section 312.10: Safe Harbors

Section 312.10 of the Rule provides
that an operator will be deemed in
compliance if the operator complies
with Commission-approved self-
regulatory guidelines. The Commission
asked if this “safe harbor’’ approach is
effective, if its benefits outweigh its
costs, and what changes, if any, should
be made to it. In addressing the Rule’s
safe harbor provision, commenters
uniformly lauded the part played by
COPPA safe harbors in making
successful the Commission’s effort to
protect children’s online safety and
privacy.198 In addition, one commenter
stated that the COPPA safe harbors “are
an important educational resource on
children’s privacy issues, and serve to
heighten awareness of children’s
privacy issues more generally.” 199
Another commenter said, ‘‘the Safe
Harbor program demonstrates the
benefits of a self-regulatory scheme and
mechanism for industry to maintain
high standards with limited government
intervention.” 200

One commenter, a COPPA safe
harbor, suggested that the Commission
encourage greater participation in
COPPA safe harbor programs by
amending the Rule to provide that
“membership in good standing in a
Commission-approved safe harbor
program is an affirmative defense to an
enforcement action” under COPPA 201
As this commenter recognized, the Rule
already provides that operators “in
compliance” with an approved safe
harbor program “will be deemed to be
in compliance” with the Rule and the
Commission will consider an operator’s
participation in a safe harbor program in
determining whether to open an
investigation or file an enforcement
action, and what remedies to seek.202
The commenter did not provide any
evidence demonstrating that these
current incentives to participate in safe
harbor programs are inadequate. The
Commission thus concludes that no
changes to the safe harbor provision are
necessary.

IV. Conclusion

For the foregoing reasons, the
Commission has determined to retain
the Children’s Online Privacy Protection
Rule without modification.

198 DMA 2 at 5; ESRB at 3—4; Mattel 2 at 5-6;
TRUSTe at 1-3.

199PDMA 2 at 5.

200 Mattel 2 at 5-6.

201 TRUSTe at 3.

20216 CFR 312.10(a) and 312.10(b)(4).

List of Subjects in 16 CFR Part 312

Communications, Computer
technology, Consumer protection,
Infants and Children, Privacy, Reporting
and recordkeeping requirements, Safety,
Science and technology, Trade
practices, Youth.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 06—2356 Filed 3—14—-06; 8:45 am]
BILLING CODE 6750-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest
assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in April 2006. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective April 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Attorney, Legislative
and Regulatory Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005,
202-326—4024. (TTY/TDD users may
call the Federal relay service toll-free at
1-800-877-8339 and ask to be
connected to 202—-326—4024.)
SUPPLEMENTARY INFORMATION: The
PBGC’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
section 4044 (found in Appendix B to
Part 4044), (2) a set for the PBGC to use
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to determine whether a benefit is
payable as a lump sum and to determine
lump-sum amounts to be paid by the
PBGC (found in Appendix B to Part
4022), and (3) a set for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using the PBGC’s historical
methodology (found in Appendix C to
Part 4022).

This amendment (1) adds to
Appendix B to Part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during April 2006, (2)
adds to Appendix B to Part 4022 the
interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during April
2006, and (3) adds to Appendix C to
Part 4022 the interest assumptions for
private-sector pension practitioners to
refer to if they wish to use lump-sum
interest rates determined using the
PBGC’s historical methodology for
valuation dates during April 2006.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in
Appendix B to part 4044) will be 5.60
percent for the first 20 years following
the valuation date and 4.75 percent
thereafter. These interest assumptions
represent a decrease (from those in
effect for March 2006) of 0.10 percent
for the first 20 years following the
valuation date and are otherwise
unchanged. These interest assumptions
reflect the PBGC’s recently updated
mortality assumptions, which are
effective for terminations on or after

January 1, 2006. See the PBGC'’s final
rule published December 2, 2005 (70 FR
72205), which is available at http://
www.pbgc.gov/docs/05-23554.pdf.
Because the updated mortality
assumptions reflect improvements in
mortality, these interest assumptions are
higher than they would have been using
the old mortality assumptions.

The interest assumptions that the
PBGC will use for its own lump-sum
payments (set forth in Appendix B to
part 4022) will be 2.75 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent no change from those in effect
for March 2006.

For private-sector payments, the
interest assumptions (set forth in
Appendix C to part 4022) will be the
same as those used by the PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during April 2006, the
PBGC finds that good cause exists for
making the assumptions set forth in this

amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a ‘“‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022
Employee benefit plans, Pension

insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

m In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.
m 2. In appendix B to part 4022, Rate Set
150, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates For PBGC Payments

* * * * *

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) I 2 3 m n2
150 4-1-06 5-1-06 2.75 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
150, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates For Private-Sector

table. Payments
* * * * *
For plans v(\;iétlrt\ea valuation Immediate Deferred annuities (percent)
Rate set annuitys rate ] ] ]
On or after Before (percent) I 2 3 m n2
150 4-1-06 5-1-06 2.75 4.00 4.00 4.00 7 8
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PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In appendix B to part 4044, a new
entry for April 2006, as set forth below,
is added to the table.

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

* * * * *

For valuation occurring in the month—

The values of i, are:

i fort = it

fort= i fort=

* *

APIiIl 2006 ......oooviiieiicc e

1-20

.0475

>20 N/A N/A

Issued in Washington, DC, on this 8th day
of March 2006.

Vincent K. Snowbarger,

Deputy Executive Director, Pension Benefit
Guaranty Corporation.

[FR Doc. 06—2458 Filed 3—14—06; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF THE TREASURY

31 CFR Part 103
RIN 1506—AA64

Financial Crimes Enforcement
Network; Amendment to the Bank
Secrecy Act Regulations—Imposition
of Special Measure Against
Commercial Bank of Syria, Including
Its Subsidiary, Syrian Lebanese
Commercial Bank, as a Financial
Institution of Primary Money
Laundering Concern

AGENCY: Financial Crimes Enforcement
Network, Department of the Treasury.
ACTION: Final rule.

SUMMARY: The Financial Crimes
Enforcement Network is issuing a final
rule imposing a special measure against
Commercial Bank of Syria as a financial
institution of primary money laundering
concern, pursuant to the authority
contained in 31 U.S.C. 5318A of the
Bank Secrecy Act.

DATES: This final rule is effective on
April 14, 2006.

FOR FURTHER INFORMATION CONTACT:
Regulatory Policy and Programs
Division, Financial Crimes Enforcement
Network, (800) 949-2732.
SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory Provisions

On October 26, 2001, the President
signed into law the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001,
Public Law 107-56 (USA PATRIOT
Act). Title III of the USA PATRIOT Act

amends the anti-money laundering
provisions of the Bank Secrecy Act,
codified at 12 U.S.C. 1829b, 12 U.S.C.
1951-1959, and 31 U.S.C. 5311-5314
and 5316-5332, to promote the
prevention, detection, and prosecution
of money laundering and the financing
of terrorism. Regulations implementing
the Bank Secrecy Act appear at 31 CFR
part 103.1 The authority of the Secretary
of the Treasury (“‘the Secretary”) to
administer the Bank Secrecy Act and its
implementing regulations has been
delegated to the Director of the
Financial Crimes Enforcement
Network.2 The Act authorizes the
Director to issue regulations to require
all financial institutions defined as such
in the Act to maintain or file certain
reports or records that have been
determined to have a high degree of
usefulness in criminal, tax, or regulatory
investigations or proceedings, or in the
conduct of intelligence or counter-
intelligence activities, including
analysis, to protect against international
terrorism, and to implement anti-money
laundering programs and compliance
procedures.3

Section 311 of the USA PATRIOT Act
added section 5318A to the Bank
Secrecy Act, granting the Secretary the
authority, after finding that reasonable
grounds exist for concluding that a
foreign jurisdiction, institution, class of
transactions, or type of account is of
“primary money laundering concern,”

1The statute generally referred to as the “Bank
Secrecy Act,” Titles I and II of Public Law 91-508,
as amended, is codified at 12 U.S.C. 1829b, 12
U.S.C. 1951-1959, and 31 U.S.C. 5311-5314, 5316—
5332. In pertinent part, regulations implementing
Title II of the Bank Secrecy Act appear at 31 CFR
Part 103.

2 Therefore, references to the authority of the
Secretary of the Treasury under section 311 of the
USA PATRIOT Act apply equally to the Director of
the Financial Crimes Enforcement Network.

3 Language expanding the scope of the Bank
Secrecy Act to intelligence or counter-intelligence
activities to protect against international terrorism
was added by section 358 of the Uniting and
Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism
(“USA PATRIOT”) Act of 2001, Public Law 107—
56 (October 26, 2001).

to require domestic financial
institutions and domestic financial
agencies to take certain “special
measures’’ against the primary money
laundering concern. Section 311
identifies factors for the Secretary to
consider and Federal agencies to consult
before we may find that reasonable
grounds exist for concluding that a
jurisdiction, institution, class of
transactions, or type of account is of
primary money laundering concern. The
statute also provides similar procedures,
including factors and consultation
requirements, for selecting the specific
special measures to be imposed against
the primary money laundering concern.

Taken as a whole, section 311
provides the Secretary with a range of
options that can be adapted to target
specific money laundering and terrorist
financing concerns most effectively.
These options give us the authority to
bring additional and useful pressure on
those jurisdictions and institutions that
pose money-laundering threats and
allow us to take steps to protect the U.S.
financial system. Through the
imposition of various special measures,
we can gain more information about the
concerned jurisdictions, institutions,
transactions, and accounts; monitor
more effectively the respective
jurisdictions, institutions, transactions,
and accounts; and ultimately protect
U.S. financial institutions from
involvement with jurisdictions,
institutions, transactions, or accounts
that pose a money laundering concern.

Before making a finding that
reasonable grounds exist for concluding
that a foreign financial institution is of
primary money laundering concern, the
Secretary is required by the Bank
Secrecy Act to consult with both the
Secretary of State and the Attorney
General.

In addition to these consultations,
when finding that a foreign financial
institution is of primary money
laundering concern, the Secretary is
required by section 311 to consider
“such information as [we] determine to
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be relevant, including the following
potentially relevant factors:”

e The extent to which such financial
institution is used to facilitate or
promote money laundering in or
through the jurisdiction;

e The extent to which such financial
institution is used for legitimate
business purposes in the jurisdiction;
and

e The extent to which such action is
sufficient to ensure, with respect to
transactions involving the institution
operating in the jurisdiction, that the
purposes of the Bank Secrecy Act
continue to be fulfilled, and to guard
against international money laundering
and other financial crimes.

If we determine that reasonable
grounds exist for concluding that a
foreign financial institution is of
primary money laundering concern, we
must determine the appropriate special
measure(s) to address the specific
money laundering risks. Section 311
provides a range of special measures
that can be imposed, individually, or
jointly, in any combination, and in any
sequence.* In the imposition of special
measures, we follow procedures similar
to those for finding a foreign financial
institution to be of primary money
laundering concern, but we also engage
in additional consultations and consider
additional factors. Section 311 requires
us to consult with other appropriate
Federal agencies and parties ® and to
consider the following specific factors:

e Whether similar action has been or
is being taken by other nations or
multilateral groups;

e Whether the imposition of any
particular special measure would create
a significant competitive disadvantage,

4 Available special measures include requiring:
(1) Recordkeeping and reporting of certain financial
transactions; (2) collection of information relating to
beneficial ownership; (3) collection of information
relating to certain payable-through accounts; (4)
collection of information relating to certain
correspondent accounts; and (5) prohibition or
conditions on the opening or maintaining of
correspondent or payable-through accounts. 31
U.S.C. 5318A(b)(1)—(5). For a complete discussion
of the range of possible countermeasures, see 68 FR
18917 (April 17, 2003) (proposing to impose special
measures against Nauru).

5 Section 5318A(a)(4)(A) requires the Secretary to
consult with the Chairman of the Board of
Governors of the Federal Reserve System, any other
appropriate Federal banking agency, the Secretary
of State, the Securities and Exchange Commission,
the Commodity Futures Trading Commission, the
National Credit Union Administration, and, in our
sole discretion, “such other agencies and interested
parties as the Secretary may find to be appropriate.”
The consultation process must also include the
Attorney General if the Secretary is considering
prohibiting or imposing conditions upon the
opening or maintaining of a correspondent account
by any domestic financial institution or domestic
financial agency for the foreign financial institution
of primary money laundering concern.

including any undue cost or burden
associated with compliance, for
financial institutions organized or
licensed in the United States;

o The extent to which the action or
the timing of the action would have a
significant adverse systemic impact on
the international payment, clearance,
and settlement system, or on legitimate
business activities involving the
particular institution; and

¢ The effect of the action on U.S.
national security and foreign policy.®

In this final rule, we are imposing the
fifth special measure (31 U.S.C.
5318A(b) (5)) against Commercial Bank
of Syria. The fifth special measure
prohibits or imposes conditions upon
the opening or maintaining of
correspondent or payable-through
accounts for or on behalf of the foreign
financial institution of primary money
laundering concern. This special
measure may be imposed only through
the issuance of a regulation.

B. Commercial Bank of Syria

Commercial Bank of Syria is based in
Damascus, Syria, and maintains
approximately 50 branches and employs
about 4,500 persons. All of the branches
are located in Syria. It was established
in Syria in 1967 as the single,
government-owned bank specializing in
servicing foreign trade and commercial
banking, including foreign exchange
transactions. Commercial Bank of Syria
maintains correspondent accounts with
banks in countries all over the world,
but we are not aware of any
correspondent accounts with U.S.
financial institutions.”

Commercial Bank of Syria has one
subsidiary, Syrian Lebanese Commercial
Bank, located in Beirut, Lebanon. The
subsidiary offers banking services, with
the emphasis on providing import/
export facilities to individuals in
Lebanon and Syria. Syrian Lebanese
Commercial Bank has two branches in
Beirut and two representative offices,
one in Aleppo and another in
Damascus, Syria. We are not aware of
any correspondent accounts maintained
by the Syrian Lebanese Commercial
Bank with U.S. financial institutions.?

6 Classified information used in support of a
section 311 finding of primary money laundering
concern and imposition of special measure(s) may
be submitted by Treasury to a reviewing court ex
parte and in camera. See section 376 of the
Intelligence Authorization Act for Fiscal Year 2004,
Public Law 108-177 (amending 31 U.S.C. 5318A by
adding new paragraph (f)).

7 Several U.S. banks terminated their
correspondent accounts with the Commercial Bank
of Syria after we found the foreign bank to be of
primary money laundering concern and proposed
imposing the fifth special measure.

8For purposes of this document and unless the
context dictates otherwise, references to

In February 2006, Syria reportedly
switched all of its foreign currency
transactions to euros from U.S. dollars
to avoid possible settlement problems
involving dollar payment systems,
apparently in anticipation of possible
future U.S. Government action. Most of
the government’s foreign currency
transactions are conducted through
Commercial Bank of Syria. Commercial
Bank of Syria reportedly has also
stopped dealing in U.S. dollars for
international transactions, such as
imports, exports, and letters of credit.

II. The 2004 Finding and Subsequent
Developments

A. The 2004 Finding

In May 2004, the Secretary, through
the Director of the Financial Crimes
Enforcement Network, found that
reasonable grounds exist for concluding
that Commercial Bank of Syria, a Syrian
government-owned bank, is a financial
institution of primary money laundering
concern. This finding was published in
the notice of proposed rulemaking,
which proposed prohibiting U.S.
financial institutions from, directly or
indirectly, opening and maintaining
correspondent accounts for Commercial
Bank of Syria, and any of its branches,
offices, and subsidiaries, pursuant to the
authority under 31 U.S.C. 5318A.° The
notice of proposed rulemaking outlined
the various factors supporting the
finding and proposed prohibition. In
finding Commercial Bank of Syria to be
of primary money laundering concern,
we determined that:

e Commercial Bank of Syria was used
by criminals to facilitate or promote
money laundering. In particular, we
determined Commercial Bank of Syria
had been used as a conduit for the
laundering of proceeds generated from
the illicit sale of Iraqi oil and had been
used by terrorists or persons associated
with terrorist organizations.1©

¢ Any legitimate business use of
Commercial Bank of Syria was
significantly outweighed by its use to
promote or facilitate money laundering
and other financial crimes.

e The finding and proposed special
measure would prevent suspect
accountholders at Commercial Bank of
Syria from accessing the U.S. financial
system to facilitate money laundering
and would bring criminal conduct
occurring at or through Commercial

Commercial Bank of Syria include Syrian Lebanese
Commercial Bank, and any other branch, office, or
subsidiary of Commercial Bank of Syria or Syrian
Lebanese Commercial Bank.

969 FR 28098 (May 18, 2004).

10For a more detailed analysis of the finding of
primary money laundering concern, see the notice
of proposed rulemaking.
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Bank of Syria to the attention of the
international financial community and
thus serve the purposes of the Bank
Secrecy Act.

We also stated in our finding that
Commercial Bank of Syria is licensed in
Syria, a jurisdiction with very limited
money laundering controls. Finally, in
the notice of proposed rulemaking
containing our finding, we further stated
that Commercial Bank of Syria, as a
financial entity under the control of a
designated State Sponsor of Terrorism,
provides cause for real concern about
terrorist financing and money
laundering activities.

B. Subsequent Developments

Commercial Bank of Syria and Syria
did not dispute any of these grounds for
our May 2004 finding of Commercial
Bank of Syria as a primary money
laundering concern. Following this
finding, however, Commercial Bank of
Syria and Syrian government financial
authorities did engage in initial
discussions with the U.S. Department of
the Treasury to learn more about the
bases for the finding and to consider
developing effective money laundering
controls.

Pursuant to this engagement, Syria
has taken certain steps to develop an
anti-money laundering regime, although
these steps are not sufficient to address
our concerns about money laundering
and terrorist financing issues within
Commercial Bank of Syria. In response
to international pressure to improve its
anti-money laundering regime, Syria
passed Decree 33 in May 2005, which
strengthened an existing Anti-Money
Laundering Commission (the
“Commission’’) 11 and laid the
foundation for the development of a
financial intelligence unit.12 Under this
law, all banks and non-bank financial
institutions are required to keep records
on transactions exceeding an amount
specified by the Commission and also
on transactions where it is suspected
that money laundering or terrorist
financing is involved. In September
2005, the Commission informed banks
that they must use know your customer

11 The Anti-Money Laundering Commission,
created by legislation passed in 2003, is the
financial intelligence unit for Syria and is charged
with overseeing all issues related to money
laundering and terrorist financing, including
unveiling bank secrecy; establishing memoranda of
understandings with counterpart financial
intelligence units; conducting money laundering
and terrorist financing inquiries; and freezing
suspected accounts.

12 Financial intelligence units are specialized
governmental agencies created to combat money
laundering and terrorist financing. The Egmont
Group is an international body comprised of
Financial Intelligence Units from 101 member
countries. See http://www.egmontgroup.org.

procedures to follow up on their
customers every three years and that
they must maintain records on closed
accounts for five years. Recent
legislation has also provided the Central
Bank of Syria, the entity that issues the
national currency, new authority to
oversee the banking sector and
investigate financial crimes. Finally,
Syria is working on integrating its anti-
money laundering efforts with other
countries in the Middle East and North
Africa Financial Action Task Force
(“MENA FATF”).13 Syria will host a
team of assessors from the MENA FATF
in early 2006, which will assess its
progress in developing and
implementing an effective anti-money
laundering regime.

Despite these recent enhancements,
there remain significant jurisdictional
anti-money laundering vulnerabilities
that have not been addressed by
necessary legislation or other
governmental action. Some of these
vulnerabilities include the lack of
regulation for hawaladars,# the failure
to address cash smuggling and other
criminal movement across the country’s
porous borders and the rampant
corruption among Syria’s political and
business elite. In addition, Syrian law
does not establish terrorist financing as
a predicate offense for money
laundering. Furthermore, Syria’s free
trade zones 15 provide significant
opportunities for laundering the
proceeds of criminal activities because
the Syrian General Directorate of
Customs does not have effective
oversight procedures to monitor goods
that move through the zones. Finally,
Syria faces serious ongoing challenges
in implementing its anti-money
laundering regime. Syria has failed to
issue implementing rules for Decree 33,
making adequate implementation and
enforcement of the law questionable.
Syria does not appear to have taken any
significant regulatory, law enforcement
or prosecutorial action with respect to
any money laundering or terrorist
financing activity in Syria, despite the
terrorist financing and money
laundering concerns associated with

13In November 2004, the governments of 14
countries decided to establish a Financial Action
Task Force regional style body for the Middle East
and North Africa. The body is known as the Middle
East and North Africa Financial Action Task Force,
or MENA FATF, and is headquartered in the
Kingdom of Bahrain. See http://www.menafatf.org.

14Hawala is an alternative or parallel trust-based
remittance system. It exists and operates outside of,
or parallel to ‘traditional’ banking or financial
channels. The person who operates a hawala is
commonly referred to as a hawaladar.

15 An area of a country specifically set apart or
an adjacent port where there is an exemption of
duty rights for foreign goods.

Commercial Bank of Syria as identified
in our May 2004 finding.

These jurisdictional money
laundering and terrorist financing
vulnerabilities are exacerbated by
Syria’s ongoing support for terrorist
activity. Syria has been designated by
the U.S. Government as a State Sponsor
of Terrorism since 1979.16 As of 2006,
the Syrian Government continued to
provide material support to Lebanese
Hizballah and Palestinian terrorist
groups. HAMAS, Palestinian Islamic
Jihad (PIJ), and the Popular Front for the
Liberation of Palestine (PFLP), among
others, continue to maintain offices in
Damascus, from which their members
direct public relations and fundraising
activities and provide guidance to
terrorist operatives and fundraisers in
the West Bank, Gaza, and across the
region. For example, according to a
significant volume of information
available to the U.S. Government, PIJ
leadership in Damascus, Syria controls
all PIJ officials, activists and terrorists in
the West Bank and Gaza. Syria-based PIJ
leadership was implicated in the
February 2005 terrorist attack in Tel
Aviv, Israel that killed five and
wounded over 50.

As late as 2005, Syrian Military
Intelligence (SMI) official Assef
Shawkat met with terrorist leaders
Hassan Nasrallah of Hizballah, Ahmed
Jibril of Popular Front for the Liberation
of Palestine, and Abdullah Ramadan
Shallah of Palestinian Islamic Jihad, in
addition to Hamas officials, to discuss
coordination and cooperation with the
Syrian government. Shawkat managed a
branch of SMI charged with overseeing
liaison relations with major terrorist
groups resident in Damascus.?” In
January 2006, the Syrian Government
facilitated a meeting in Damascus
between Iranian government officials

16 Syria is designated as a state sponsor of
terrorism, under section 6(j) of the Export
Administration Act (“EAA”) of 1979, 50 U.S.C.
App. 2405. Section 321 of the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA),
Public Law 104-132, makes it a criminal offense for
U.S. persons, except as provided in regulations
issued by the Secretary of the Treasury in
consultation with the Secretary of State, knowingly
to engage in a financial transaction with the
government of any country designated under
section 6(j) of the EAA as supporting international
terrorism. For the purpose of implementing section
321 of AEDPA, regulations issued and administered
by the Office of Foreign Assets Control (OFAC) of
the U.S. Department of the Treasury effectively
prohibit U.S. persons from engaging in financial
transactions with the government of Syria that
constitute unlicensed donations to U.S. persons or
are such financial transactions that the U.S. person
knows or has reasonable cause to believe pose a risk
of furthering terrorist acts in the United States. See
31 CFR parts 596, 504, 542.102.

17In January 2006, Assef Shawkat was named a
Specially Designated National by the U.S.
Government under Executive Order 13338.
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and several designated terrorist leaders,
including, Abdullah Ramadan Shallah,
Ahmed Jibril, Hassan Nasrallah, and
Khaled Mishal of Hamas. The Syrian
Government also continues to permit
Iran to use Damascus as a transshipment
point for re-supplying Lebanese
Hizballah in Lebanon.

These ongoing terrorist activities
supported by Syria as a designated State
Sponsor of Terrorism, coupled with the
continuing jurisdictional vulnerabilities
associated with Syria’s weak money
laundering and terrorist financing
controls, continue to be directly relevant
to our 2004 finding that Commercial
Bank of Syria is of primary money
laundering concern. As stated above,
Commercial Bank of Syria is a Syrian
government-owned and controlled bank.
As such, Commercial Bank of Syria
presents a direct and ongoing
opportunity for the Syrian government
to continue to support and finance
terrorist activity. This risk, in addition
to the uncontested and ongoing money
laundering and terrorist financing
concerns associated with Commercial
Bank of Syria as described in our May
2004 finding, further substantiates our
belief that Commercial Bank of Syria is
of primary money laundering concern.
Accordingly, our finding remains that
Commercial Bank of Syria is a financial
institution of primary money laundering
concern.

III. Imposition of the Fifth Special
Measure

Consistent with the finding that
Commercial Bank of Syria is a financial
institution of primary money laundering
concern, and based upon additional
consultations with required Federal
agencies and departments and
consideration of additional relevant
factors, including the comments
received for the proposed rule, we are
imposing the special measure
authorized by 31 U.S.C. 5318A(b)(5)
with regard to Commercial Bank of
Syria.1® That special measure authorizes
the prohibition of, or the imposition of
conditions upon, the opening or
maintaining of correspondent or
payable-through accounts 19 by any
domestic financial institution or
domestic financial agency for, or on
behalf of, a foreign financial institution
found to be of primary money
laundering concern. A discussion of the

18 Supra footnote 4.

19 For purposes of the rule, a correspondent
account is defined as an account established to
receive deposits from, or make payments or other
disbursements on behalf of, a foreign bank, or
handle other financial transactions related to the
foreign bank (31 U.S.C. 5318A(e)(1)(B) as
implemented in 31 CFR 103.175(d)(1)(ii)).

additional section 311 factors relevant
to the imposition of this particular
special measure follows.

1. Similar Actions Have Not Been or
May Not Be Taken by Other Nations or
Multilateral Groups Against
Commercial Bank of Syria

At this time, other countries have not
taken any action similar to the
imposition of the fifth special measure
of section 311, that which prohibits U.S.
financial institutions and financial
agencies from opening or maintaining a
correspondent account for or on behalf
of Commercial Bank of Syria or that
requires those institutions and agencies
to guard against indirect use by
Commercial Bank of Syria. Especially in
response to Syria’s recent conversion
from U.S. dollars to euros for foreign
currency transactions, we encourage
other countries to take similar action
based on our finding that Commercial
Bank of Syria is a financial institution
of primary money laundering concern.

2. The Imposition of the Fifth Special
Measure Would Not Create a Significant
Competitive Disadvantage, Including
Any Undue Cost or Burden Associated
With Compliance, for Financial
Institutions Organized or Licensed in
the United States

The fifth special measure imposed by
this rule prohibits covered financial
institutions from opening or
maintaining correspondent accounts for,
or on behalf of, Commercial Bank of
Syria. As a corollary to this measure,
covered financial institutions also are
required to take reasonable steps to
apply due diligence to all of their
correspondent accounts to ensure that
no such account is being used indirectly
to provide services to Commercial Bank
of Syria. The burden associated with
these requirements is not expected to be
significant, given that we are not aware
of any U.S. financial institutions that
maintain correspondent accounts
directly for Commercial Bank of Syria.
Moreover, there is a minimal burden
involved in transmitting a one-time
notice to all correspondent
accountholders concerning the
prohibition on providing services to
Commercial Bank of Syria indirectly.

In addition, U.S. financial institutions
generally apply some degree of due
diligence in screening their transactions
and accounts, often through the use of
commercially available software, such
as that used for compliance with the
economic sanctions programs
administered by the Office of Foreign
Assets Control of the Department of the
Treasury. As explained in more detail in
the section-by-section analysis below,

financial institutions should be able to
adapt their existing screening
procedures to comply with this special
measure. Thus, the due diligence that is
required by this rule is not expected to
impose a significant additional burden
upon covered financial institutions.

3. The Action or Timing of the Action
Will Not Have a Significant Adverse
Systemic Impact on the International
Payment, Clearance, and Settlement
System, or on Legitimate Business
Activities of the Commercial Bank of
Syria

Commercial Bank of Syria is not a
major participant in the international
payment system and is not relied upon
by the international banking community
for clearance or settlement services.
Furthermore, since the issuance of the
notice of proposed rulemaking in 2004,
we have become aware of additional
financial institutions that have been
established in Syria to engage in
international transactions. Thus, the
imposition of the fifth special measure
against Commercial Bank of Syria will
not have a significant adverse systemic
impact on the international payment,
clearance, and settlement system. In
addition, we believe that any legitimate
use of Commercial Bank of Syria is
significantly outweighed by its reported
use to promote or facilitate money
laundering and terrorist financing.

4. The Action Enhances the United
States’ National Security and
Complements the United States’ Foreign
Policy

The exclusion from the U.S. financial
system of banks that serve as conduits
for significant money laundering
activity and that participate in other
financial crime enhances national
security by making it more difficult for
criminals to access the substantial
resources and services of the U.S.
financial system. In addition, the
imposition of the fifth special measure
against Commercial Bank of Syria
complements the U.S. Government’s
overall foreign policy strategy of making
entry into the U.S. financial system
more difficult for high-risk financial
institutions located in jurisdictions with
weak or poorly enforced anti-money
laundering controls.

IV. Notice of Proposed Rulemaking and
Comments

We have not become aware of any
information inconsistent with our
determination that there are reasonable
grounds to find that Commercial Bank
of Syria is a financial institution of a
primary money laundering concern. In
response to the 2004 notice of proposed
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rulemaking, we did not receive any
comments from Commercial Bank of
Syria or any other entity disputing that
the imposition of the fifth special
measure was warranted. We did receive
two comment letters, both from
domestic associations representing
segments of the U.S. financial industry,
which supported the finding and special
measure, but sought clarification
regarding particular obligations of
domestic institutions, as detailed below.

One trade association comment stated
that the relative unavailability of certain
banking services in Syria through
institutions other than Commercial
Bank of Syria, particularly with respect
to foreign currency transactions, would
cause undue burden on legitimate U.S.
business activities in Syria, as well as
on Syrian diplomatic activities in the
United States. In response to this
comment, we note that during the past
year, private banks have been
established in Syria to conduct foreign
transactions. Accordingly, Commercial
Bank of Syria is no longer the only
financial institution in Syria that can
engage in international transactions, and
legitimate U.S. businesses may continue
transacting with other institutions.

In the notice of proposed rulemaking,
we specifically solicited comment on
the impact of the fifth special measure
on legitimate business involving
Commercial Bank of Syria, and we
understand that this measure may
require legitimate businesses to make
alternative banking arrangements. Since
the issuance of the notice of proposed
rulemaking, however, the privately
owned Syrian banking sector has
expanded significantly, increasing the
availability of alternative banking
services as mentioned above.

One trade association comment letter
requested clarification of the proposed
rule with regard to standby letters of
credit.2® The commenter stated that a
U.S. business might have contracts in
Syria guaranteed by renewable standby
letters of credit issued by a U.S. bank.
The commenter sought clarification as
to whether this rulemaking would
require the U.S. bank to terminate the
letter of credit, which would then
require payment by the U.S. bank to
Commercial Bank of Syria.

As described by the commenter, the
issuance of a standby letter of credit by

20 A standby letter of credit is a credit instrument
issued by a bank that represents an obligation by
the issuing bank on a designated third party (the
beneficiary), that is contingent on the failure of the
bank’s customer to perform under the terms of a
contract with the beneficiary. A standby letter of
credit is most often used as a credit enhancement,
with the understanding that, in most cases, it will
never be drawn against or funded. Barron’s
Dictionary of Banking Terms (Fourth Edition).

a covered financial institution does not
create a correspondent account
relationship as defined in 31 CFR
103.175(d)(1)(ii) between the covered
financial institution and Commercial
Bank of Syria. The commenter described
a scenario in which a U.S. business
seeks a standby letter of credit in favor
of Commercial Bank of Syria so that
Commercial Bank of Syria is ultimately
not at risk should the U.S. business fail
to perform on a services contract. In
such a situation, no formal banking or
business relationship is established
between the covered financial
institution and Commercial Bank of
Syria. Thus, this final rule—which only
applies to correspondent account
relationships—does not require the
termination of standby letters of credit
described by the commenter.

The first trade association commenter
requested clarification on whether a
final rule could require a covered
financial institution to reject a funds
transfer involving Commercial Bank of
Syria. The fifth special measure
imposed in this rule prohibits covered
financial institutions from opening or
maintaining correspondent accounts for
or on behalf of Commercial Bank of
Syria. As explained in detail below, a
covered financial institution must take
reasonable steps to identify indirect use
of its correspondent accounts by
Commercial Bank of Syria through other
foreign banks. Institutions that detect
such indirect access, such as identifying
a funds transfer involving Commercial
Bank of Syria, must take all appropriate
steps to prevent such indirect access,
including, if necessary, the termination
of the correspondent account.

The same commenter also sought
guidance on whether there is an
expectation for banks to file suspicious
activity reports merely because a
transaction with a connection to
Commercial Bank of Syria was
attempted or completed. A covered
financial institution is not required to
automatically and without inquiry file a
suspicious activity report based solely
on the fact that a transaction involves
Commercial Bank of Syria. However, a
covered financial institution must file a
suspicious activity report if it becomes
aware, after further investigation, that
the triggers for filing such a report and
the applicable thresholds have been
met.2?

The second trade association
comment, addressing the requirement
that a covered institution provide notice
to its foreign correspondents regarding

21 Suspicious Activity Reporting rules are
promulgated at 31 CFR 103.17-103.21.

this rule, is addressed in the section-by-
section analysis below.

V. Section-by-Section Analysis

The final rule prohibits covered
financial institutions from opening or
maintaining any correspondent account
for, or on behalf of, Commercial Bank of
Syria. Covered financial institutions are
required to apply due diligence to their
correspondent accounts to guard against
their indirect use by Commercial Bank
of Syria. At a minimum, that due
diligence must include two elements.
First, a covered financial institution
must notify its correspondent account
holders that the account may not be
used to provide Commercial Bank of
Syria with access to the covered
financial institution. Second, a covered
financial institution must take
reasonable steps to identify any indirect
use of its correspondent accounts by
Commercial Bank of Syria, to the extent
that such indirect use can be
determined from transactional records
maintained by the covered financial
institution in the normal course of
business. A covered financial institution
must take a risk-based approach when
deciding what, if any, additional due
diligence measures it should adopt to
guard against the indirect use of its
correspondent accounts by Commercial
Bank of Syria, based on risk factors such
as the type of services offered by, and
geographic locations of, its
correspondents.

A. 103.188(a)—Definitions
1. Commercial Bank of Syria

Section 103.188(a)(1) of the rule
defines Commercial Bank of Syria to
include all branches, offices, and
subsidiaries of Commercial Bank of
Syria operating in Syria or in any other
jurisdiction. The one known subsidiary
of Commercial Bank of Syria, Syrian
Lebanese Commercial Bank, and any of
its branches or offices, is included in the
definition. We will provide information
regarding the existence or establishment
of any other subsidiaries as it becomes
available; however, covered financial
institutions should take commercially
reasonable measures to determine
whether a customer is a subsidiary,
branch, or office of Commercial Bank of
Syria.

2. Correspondent Account

Section 103.188(a)(2) defines the term
“correspondent account” by reference to
the definition contained in 31 CFR
103.175(d)(1)(ii). Section
103.175(d)(1)(ii) defines a
correspondent account to mean an
account established for a foreign bank to
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receive deposits from, or make
payments or other disbursements on
behalf of, the foreign bank, or handle
other financial transactions related to
the foreign bank.

In the case of a U.S. depository
institution, this broad definition
includes most types of banking
relationships between a U.S. depository
institution and a foreign bank,
established to provide regular services,
dealings, and other financial
transactions including a demand
deposit, savings deposit, or other
transaction or asset account and a credit
account or other extension of credit.

In the case of securities broker-
dealers, futures commission merchants,
introducing brokers in commodities,
and investment companies that are
open-end companies (mutual funds), we
are using the same definition of
“account” for purposes of this rule as
that established in the final rule
implementing section 312 of the USA
PATRIOT Act.?2

3. Covered Financial Institution

Section 103.188(a)(3) of the rule
defines covered financial institution by
reference to 31 CFR 103.175(f)(1). Thus
a covered financial institution includes
the following:

e An insured bank (as defined in
section 3(h) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(h));

e A commercial bank;

¢ An agency or branch of a foreign
bank in the United States;

¢ A federally insured credit union;

e A savings association;

e A corporation acting under section
25A of the Federal Reserve Act (12
U.S.C. 611 et seq.);

e A trust bank or trust company that
is federally regulated and is subject to
an anti-money laundering program
requirement;

e A broker or dealer in securities
registered, or required to be registered,
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.), except persons who register
pursuant to section 15(b)(11) of the
Securities Exchange Act of 1934;

¢ A futures commission merchant or
an introducing broker registered, or
required to be registered, with the
Commodity Futures Trading
Commission under the Commodity
Exchange Act (7 U.S.C. 1 et seq.), except
persons who register pursuant to section
4(f)(a)(2) of the Commodity Exchange
Act; and

¢ A mutual fund, which means an
investment company (as defined in

22 See 71 FR 496, 512-13 (January 4, 2006),
codified at 31 CFR 103.175(d)(2)(ii)—(iv).

section 3(a)(1) of the Investment
Company Act of 1940 ((“Investment
Company Act”) (15 U.S.C. 80a—3(a)(1))
that is an open-end company (as defined
in section 5(a)(1) of the Investment
Company Act (15 U.S.C. 80a—5(a)(1))
and that is registered, or is required to
register, with the Securities and
Exchange Commission pursuant to the
Investment Company Act.

In the notice of proposed rulemaking,
we defined “covered financial
institution” by reference to 31 CFR
103.175(f)(2), the operative definition of
that term for purposes of the rules
implementing sections 313 and 319 of
the USA Patriot Act, and also included
in the definition futures commission
merchants, introducing brokers, and
mutual funds. The definition of
“covered financial institution” we are
adopting for purposes of this final rule
is substantially the same.

B. 103.188(b)—Requirements for
Covered Financial Institutions

For purposes of complying with the
rule’s prohibition on the opening or
maintaining of correspondent accounts
for, or on behalf of, Commercial Bank of
Syria, we expect a covered financial
institution to take steps analogous to
those that a reasonable and prudent
financial institution would take to
protect itself from loan or other fraud or
loss based on misidentification of a
person’s status.

1. Prohibition on Direct Use of
Correspondent Accounts

Section 103.188(b)(1) of the rule
prohibits all covered financial
institutions from opening or
maintaining a correspondent account in
the United States for, or on behalf of,
Commercial Bank of Syria. The
prohibition requires all covered
financial institutions to review their
account records to ensure that they
maintain no accounts directly for, or on
behalf of, Commercial Bank of Syria.

2. Due Diligence of Correspondent
Accounts To Prohibit Indirect Use

As a corollary to the prohibition on
the opening or maintaining of
correspondent accounts directly for
Commercial Bank of Syria, section
103.188(b)(2) requires a covered
financial institution to apply due
diligence to its correspondent accounts
that is reasonably designed to guard
against their indirect use by Commercial
Bank of Syria. At a minimum, that due
diligence must include notifying
correspondent account holders that the
account may not be used to provide
Commercial Bank of Syria with access
to the covered financial institution. For

example, a covered financial institution
may satisfy this requirement by
transmitting the following notice to all
of its correspondent account holders:

Notice: Pursuant to U.S. regulations issued
under section 311 of the USA PATRIOT Act,
31 CFR 103.188, we are prohibited from
opening or maintaining a correspondent
account for, or on behalf of, Commercial
Bank of Syria or any of its subsidiaries
(including Syrian Lebanese Commercial
Bank). The regulations also require us to
notify you that your correspondent account
with our financial institution may not be
used to provide Commercial Bank of Syria or
any of its subsidiaries with access to our
financial institution. If we become aware that
Commercial Bank of Syria or any of its
subsidiaries is indirectly using the
correspondent account you hold at our
financial institution, we will be required to
take appropriate steps to prevent such access,
including terminating your account.

The purpose of the notice requirement
is to help ensure that Commercial Bank
of Syria is denied access to the U.S.
financial system, as well as to increase
awareness within the international
financial community of the risks and
deficiencies of Commercial Bank of
Syria. However, we do not require or
expect a covered financial institution to
obtain a certification from its
correspondent account holders that
indirect access will not be provided in
order to comply with this notice
requirement. Instead, methods of
compliance with the notice requirement
could include, for example, transmitting
a one-time notice by mail, fax, or e-mail
to a covered financial institution’s
correspondent account holders,
informing those holders that the
accounts may not be used to provide
Commercial Bank of Syria with indirect
access to the covered financial
institution, or including such
information in the next regularly
occurring transmittal from the covered
financial institution to its correspondent
account holders.

In its comment letter, one trade
association requested that we consider
permitting other methods of providing
notice to correspondent account holders
or allowing sufficient flexibility so that
covered financial institutions can use
systems already established under other
provisions of the USA PATRIOT Act to
provide notice. As we stated in the
notice of proposed rulemaking, a
covered financial institution is not
obligated to use any specific form or
method in notifying its correspondent
account holders of the special measure.
We suggested the provision of written
notice containing certain language as
only one example of how a covered
financial institution could comply with
its obligation to notify its
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correspondents. The trade association
further suggested that we specifically
consider means such as including the
notice within the certificates used by
financial institutions to comply with the
rules issued under sections 313 and 319
of the USA PATRIOT Act. While there
may be circumstances where this would
be appropriate, we note that those
certificates are renewable every three
years, and that relying solely on the
certification process for notice purposes
would not be reasonable where a re-
certification would not be made within
a reasonable time following the issuance
of this final rule. Furthermore, we are
not requiring that covered financial
institutions obtain a certification
regarding compliance with the final rule
from each correspondent accountholder.
This rule also requires a covered
financial institution to take reasonable
steps to identify any indirect use of its
correspondent accounts by Commercial
Bank of Syria, to the extent that such
indirect use can be determined from
transactional records maintained by the
covered financial institution in the
normal course of business. For example,
a covered financial institution is
expected to apply an appropriate
screening mechanism to be able to
identify a funds transfer order that, on
its face, lists Commercial Bank of Syria
as the originator’s or beneficiary’s
financial institution, or otherwise
references Commercial Bank of Syria in
a manner detectable under the financial
institution’s normal business screening
procedures. We acknowledge that not
all institutions are capable of screening
every field in a funds transfer message,
and that the risk-based controls of some
institutions may not require such
comprehensive screening. Alternatively,
other institutions may perform more
thorough screening as part of their risk-
based determination to perform
“additional due diligence,” as described
below. An appropriate screening
mechanism could be the mechanism
currently used by a covered financial
institution to comply with various legal
requirements, such as the commercially
available software used to comply with
the sanctions programs administered by
the Office of Foreign Assets Control.
Notifying its correspondent account
holders and taking reasonable steps to
identify any indirect use of its
correspondent accounts by Commercial
Bank of Syria in the manner discussed
above are the minimum due diligence
requirements under this final rule.
Beyond these minimum steps, a covered
financial institution should adopt a risk-
based approach for determining what, if
any, additional due diligence measures
it should implement to guard against the

indirect use of its correspondent
accounts by Commercial Bank of Syria,
based on risk factors such as the type of
services it offers and the geographic
locations of its correspondent account
holders.

A covered financial institution that
obtains knowledge that a correspondent
account is being used by a foreign bank
to provide indirect access to
Commercial Bank of Syria must take all
appropriate steps to prevent such
indirect access, including, when
necessary, terminating the
correspondent account. A covered
financial institution may afford the
foreign bank a reasonable opportunity to
take corrective action prior to
terminating the correspondent account.
We have added language in the final
rule clarifying that should the foreign
bank refuse to comply, or if the covered
financial institution cannot obtain
adequate assurances that the account
will not be available to Commercial
Bank of Syria, the covered financial
institution must terminate the account
within a commercially reasonable time.
This means that the covered financial
institution should not permit the foreign
bank to establish any new positions or
execute any transactions through the
account, other than those necessary to
close the account. A covered financial
institution may reestablish an account
closed under this rule if it determines
that the account will not be used to
provide banking services indirectly to
Commercial Bank of Syria.

3. Reporting Not Required

Section 103.188(b)(3) of the rule
clarifies that the rule does not impose
any reporting requirement upon any
covered financial institution that is not
otherwise required by applicable law or
regulation. A covered financial
institution, however, must document its
compliance with the requirement that it
notify its correspondent account holders
that the accounts may not be used to
provide Commercial Bank of Syria with
access to the covered financial
institution.

VI. Regulatory Flexibility Act

It is hereby certified that this rule will
not have a significant economic impact
on a substantial number of small
entities. Commercial Bank of Syria no
longer holds correspondent accounts in
the United States. The U.S.
correspondent accounts that the bank
previously held, as well as the U.S.
correspondent accounts of foreign banks
that still maintain a correspondent
relationship with Commercial Bank of
Syria, were with large banks. Thus, the
prohibition on establishing or

maintaining such correspondent
accounts will not have a significant
impact on a substantial number of small
entities. In addition, all covered
financial institutions currently must
exercise some degree of due diligence in
order to comply with various legal
requirements. The tools used for such
purposes, including commercially
available software used to comply with
the economic sanctions programs
administered by the Office of Foreign
Assets Control, can be modified to
monitor for the use of correspondent
accounts by Commercial Bank of Syria.
Thus, the due diligence that is required
by this rule— i.e., the one-time
transmittal of notice to correspondent
account holders and screening of
transactions to identify any indirect use
of a correspondent account—is not
expected to impose a significant
additional economic burden upon small
U.S. financial institutions.

VII. Paperwork Reduction Act of 1995

The collection of information
contained in the final rule has been
approved by the Office of Management
and Budget (OMB) in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)), and assigned OMB
Control Number 1506—0036. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by OMB.

The only requirements in the final
rule that are subject to the Paperwork
Reduction Act are the requirements that
a covered financial institution notify its
correspondent account holders that the
correspondent accounts maintained on
their behalf may not be used to provide
Commercial Bank of Syria with access
to the covered financial institution and
the requirement that a covered financial
institution document its compliance
with its obligation to notify its
correspondents. The estimated annual
average burden associated with this
collection of information is one hour per
affected financial institution. We
received no comments on this
information collection burden estimate.

Comments concerning the accuracy of
this information collection estimate and
suggestions for reducing this burden
should be sent (preferably by fax (202—
395-6974)) to Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 (or by the
Internet to
Alexander_T._Hunt@omb.eop.gov), with
a copy to the Financial Crimes
Enforcement Network by paper mail to
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FinCEN, P.O. Box 39, Vienna, VA
22183, “ATTN: Section 311—
Imposition of Special Measure Against
Commercial Bank of Syria” or by
electronic mail to
regcomments@fincen.treas.gov with the
caption “ATTN: Section 311—
Imposition of Special Measure Against
Commercial Bank of Syria” in the body
of the text.

VIII. Executive Order 12866

This rule is not a significant
regulatory action for purposes of
Executive Order 12866, ‘‘Regulatory
Planning and Review.”

List of Subjects in 31 CFR Part 103

Administrative practice and
procedure, Banks and banking, Brokers,
Counter-money laundering, Counter-
terrorism, and Foreign banking.

Authority and Issuance

m For the reasons set forth in the
preamble, part 103 of title 31 of the
Code of Federal Regulations is amended
as follows:

PART 103—FINANCIAL
RECORDKEEPING AND REPORTING
OF CURRENCY AND FINANCIAL
TRANSACTIONS

m 1. The authority citation for part 103
is revised to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314, 5316-5332; title III,
secs. 311, 312, 313, 314, 319, 326, 352, Pub.
L. 107-56, 115 Stat. 307.

m 2. Subpart I of part 103 is amended by
adding new §103.188 as follows:

§103.188 Special measures against
Commercial Bank of Syria.

(a) Definitions. For purposes of this
section:

(1) Commercial Bank of Syria means
any branch, office, or subsidiary of
Commercial Bank of Syria operating in
Syria or in any other jurisdiction,
including Syrian Lebanese Commercial
Bank.

(2) Correspondent account has the
same meaning as provided in
§103.175(d)(1)(i).

(3) Covered financial institution
includes:

(i) An insured bank (as defined in
section 3(h) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(h)));

(ii) A commercial bank;

(iii) An agency or branch of a foreign
bank in the United States;

(iv) A federally insured credit union;

(v) A savings association;

(vi) A corporation acting under
section 25A of the Federal Reserve Act
(12 U.S.C. 611 et seq.);

(vii) A trust bank or trust company
that is federally regulated and is subject
to an anti-money laundering program
requirement;

(viii) A broker or dealer in securities
registered, or required to be registered,
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.), except persons who register
pursuant to section 15(b)(11) of the
Securities Exchange Act of 1934;

(ix) A futures commission merchant
or an introducing broker registered, or
required to be registered, with the
Commodity Futures Trading
Commission under the Commodity
Exchange Act (7 U.S.C. 1 ef seq.), except
persons who register pursuant to section
4(f)(a)(2) of the Commodity Exchange
Act; and

(x) A mutual fund, which means an
investment company (as defined in
section 3(a)(1) of the Investment
Company Act of 1940 ((“Investment
Company Act”) (15 U.S.C. 80a—3(a)(1)))
that is an open-end company (as defined
in section 5(a)(1) of the Investment
Company Act (15 U.S.C. 80a—5(a)(1)))
and that is registered, or is required to
register, with the Securities and
Exchange Commission pursuant to the
Investment Company Act.

(4) Subsidiary means a company of
which more than 50 percent of the
voting stock or analogous equity interest
is owned by another company.

(b) Requirements for covered financial
institutions—(1) Prohibition on direct
use of correspondent accounts. A
covered financial institution shall
terminate any correspondent account
that is open or maintained in the United
States for, or on behalf of, Commercial
Bank of Syria.

(2) Due diligence of correspondent
accounts to prohibit indirect use. (i) A
covered financial institution shall apply
due diligence to its correspondent
accounts that is reasonably designed to
guard against their indirect use by
Commercial Bank of Syria. At a
minimum, that due diligence must
include:

(A) Notifying correspondent account
holders that the correspondent account
may not be used to provide Commercial
Bank of Syria with access to the covered
financial institution; and

(B) Taking reasonable steps to identify
any indirect use of its correspondent
accounts by Commercial Bank of Syria,
to the extent that such indirect use can
be determined from transactional
records maintained in the covered
financial institution’s normal course of
business.

(ii) A covered financial institution
shall take a risk-based approach when

deciding what, if any, additional due
diligence measures it should adopt to
guard against the indirect use of its
correspondent accounts by Commercial
Bank of Syria.

(iii) A covered financial institution
that obtains knowledge that a
correspondent account is being used by
the foreign bank to provide indirect
access to Commercial Bank of Syria
shall take all appropriate steps to
prevent such indirect access, including,
where necessary, terminating the
correspondent account.

(iv) A covered financial institution
required to terminate a correspondent
account pursuant to paragraph (b)(2)(iii)
of this section:

(A) Should do so within a
commercially reasonable time, and
should not permit the foreign bank to
establish any new positions or execute
any transaction through such
correspondent account, other than those
necessary to close the correspondent
account; and

(B) May reestablish a correspondent
account closed pursuant to this
paragraph if it determines that the
correspondent account will not be used
to provide banking services indirectly to
Commercial Bank of Syria.

(3) Recordkeeping and reporting. (i) A
covered financial institution is required
to document its compliance with the
notice requirement set forth in
paragraph (b)(2)(i)(A) of this section.

(ii) Nothing in this section shall
require a covered financial institution to
report any information not otherwise
required to be reported by law or
regulation.

Dated: March 9, 2006.
Robert Werner,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 06—2455 Filed 3—14—-06; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-06-020]

Drawbridge Operation Regulations;
Connecticut River, Old Lyme, CT

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
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the operation of the AMTRAK Old
Saybrook-Old Lyme Bridge across the
Connecticut River at mile 3.4, between
0Old Saybrook and Old Lyme,
Connecticut. This temporary deviation
requires the bridge to operate on a fixed
opening schedule from March 8, 2006
through April 15, 2006, and also allows
the bridge to remain in the closed
position for 72 hours, from 6 a.m. on
Saturday, March 11, 2006 through 6
a.m. on Tuesday, March 14, 2006. The
draw shall open on signal for
commercial vessels, except during the
72 hour bridge closure period, after at
least a four-hour advance notice is
given. This deviation is necessary to
facilitate urgent bridge maintenance.
DATES: This deviation is effective from
March 8, 2006 through April 15, 2006.
ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, One
South Street, New York, New York,
10004, between 7 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (212)
668-7165. The First Coast Guard
District Bridge Branch Office maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7165.
SUPPLEMENTARY INFORMATION: The
AMTRAK Old Saybrook-Old Lyme
Bridge, across the Connecticut River at
mile 3.4, has a vertical clearance in the
closed position of 19 feet at mean high
water and 22 feet at mean low water.
The existing regulations are listed at 33
CFR 117.205(b).

On February 3, 2006, the Coast Guard
issued a temporary deviation from the
drawbridge operation regulations
governing the operation of the AMTRAK
0Old Saybrook-Old Lyme Bridge to
facilitate scheduled electrical and
mechanical bridge maintenance.

On February 24, 2006, during the
course of the above scheduled bridge
maintenance the bridge owner
discovered additional necessary vital
repairs, faulty bridge electrical cables,
and a worn pinion bearing that must be
replaced as soon as possible to assure
the continued safe and reliable
operation of the bridge.

As aresult of the above information,
the owner of the bridge, National
Railroad Passenger Corporation
(AMTRAK), has requested a temporary
deviation to facilitate urgent bridge
repairs, replacement of the bridge
electrical cables and the pinion bearing.

In order to perform the above repairs
the bridge must open on a fixed

schedule in order to facilitate the
electrical cable repair and must remain
in the closed position for 72 hours to
replace the worn pinion bearing.

Under this temporary deviation the
AMTRAK Old Saybrook-Old Lyme
Bridge across the Connecticut River at
mile 3.4, shall open on signal Monday
through Friday at 8:15 a.m., 12:15 p.m.,
and 2:15 p.m., and on Saturday and
Sunday at 8 a.m., 10 a.m., 1 p.m., 2:15
p.am., and 4 p.m.

In addition, the draw need not open
for the passage of vessel traffic for 72
hours, from 6 a.m. on Saturday, March
11, 2006 through 6 a.m. on Tuesday,
March 14, 2006.

The draw shall open on signal for
commercial vessels, except during the
72 hour closed period, if at least a four-
hour advance notice is given by calling
the number posted at the bridge.

The operation of the CONRAIL
Middletown-Portland Bridge at mile
32.0, across the Connecticut River,
which is also listed under 33 CFR
117.205(b), will not be effected by this
temporary deviation.

In accordance with 33 CFR 117.35(b),
these vital, unscheduled repairs should
be performed without delay in order to
return the bridge to normal operation as
soon as possible.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: March 6, 2006.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 06—2445 Filed 3—14—-06; 8:45 am|]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

New Marking Requirement for Bound
Printed Matter Machinable Parcels

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule adopts a new
marking requirement for Bound Printed
Matter (BPM) machinable parcels
consisting of multiple pieces secured
with transparent shrinkwrap. The new
marking will enable our automated
equipment to recognize that these BPM
machinable parcels are intended for a
single address. Under the new
standards, mailers must use a firm
optional endorsement line or apply a
pressure-sensitive firm Label F. The
new standards do not apply to BPM flats
or irregular parcels.

DATES: Effective Date: July 6, 2006.

FOR FURTHER INFORMATION CONTACT: Joel
Walker, 202—-268-7266.

SUPPLEMENTARY INFORMATION:
Background

The Postal Service published a
proposal in the Federal Register on
December 27, 2005 (70 FR 76435), to
require a firm optional endorsement line
or a pressure-sensitive firm Label F on
Bound Printed Matter machinable
parcels consisting of multiple pieces
secured with transparent shrinkwrap.

Summary of Comments

We received two comments on the
proposal, both from commercial mailers.
Neither mailer opposed our proposal.

One mailer suggested we clarify that
the new marking requirement does not
apply to all Bound Printed Matter (BPM)
parcels. The new firm optional
endorsement line (OEL) or pressure-
sensitive label F requirement applies
only to BPM machinable parcels
consisting of multiple pieces secured
with transparent shrinkwrap. A BPM
parcel prepared with a cardboard box,
for example, does not require a firm
OEL or Label F.

The other mailer recommended the
requirement include Standard Mail
machinable parcels consisting of
multiple pieces secured with
transparent shrinkwrap. We believe the
volume of Standard Mail parcels with
these characteristics is so low that it
does not warrant a new marking
requirement. Therefore, we will not
extend the change to Standard Mail.

We also received an informal request
about the proposal via e-mail. The
request asked whether the new
standards will allow, as an option, the
use of the firm OEL on a BPM parcel
consisting of a single phone book
enclosed in transparent shrinkwrap.
While not required, mailers may use a
firm OEL on BPM parcels consisting of
a single piece, since in some cases the
OEL can assist with the automated
processing of single pieces in
transparent shrinkwrap.

Several customers have asked us if
they may label according to the new
standards immediately. The effective
date of these changes is July 6, 2006, but
mailers are encouraged to comply as
soon as possible.

Summary of Changes

When a BPM machinable parcel
consists of multiple pieces for a single
address secured with transparent
shrinkwrap, mailers must label the
parcel using one of the following
options:
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¢ A firm optional endorsement line,
followed by the 5-digit destination ZIP
Code of the parcel.

e A blue, pressure-sensitive, barcoded
Label F on the address side of the
parcel.

We provide the new standards, and
how they are applied for Bound Printed
Matter, below.

We adopt the following amendments
to Mailing Standards of the United
States Postal Service, Domestic Mail
Manual (DMM), incorporated by
reference in the Code of Federal
Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR Part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

400 Discount Mail Parcels

* * * * *

402 Elements on the Face of a
Mailpiece

* * * * *

2.0 PLACEMENT AND CONTENT OF
MARKINGS

* * * * *

2.2 Parcel Post, Bound Printed Matter,
Media Mail, and Library Mail Markings

* * * * *

[Renumber 2.2.5 and 2.2.6 as 2.2.6
and 2.2.7. Add new 2.2.5, as follows:]

2.2.5 Address and Firm Designation on
Bound Printed Matter Machinable
Parcels

When a Bound Printed Matter
machinable parcel consists of multiple
pieces for a single address secured with
transparent shrinkwrap, the delivery
address information and barcoded
pressure-sensitive Label F or firm
optional endorsement line must be
visible and readable by the naked eye.
Mailers must label the parcel using one
of the following options:

a. A firm optional endorsement line
under 708.7.0, followed by the 5-digit
destination ZIP Code of the parcel.

b. A blue, pressure-sensitive,
barcoded Label F on the address side of
the parcel.

* * * * *

700 Special Standards

* * * * *

708 Technical Specifications

* * * * *

7.0 OPTIONAL ENDORSEMENT
LINES (OELs)

* * * * *
7.1 OEL Use
* * * * *

Exhibit 7.1.1 OEL Formats

[Revise Exhibit 7.1.1 by adding an
OEL example for BPM parcels, as
follows:]

Sortation level OEL Example

Firm—BPM e Firm 12345.
machinable
parcels

* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. 06—2454 Filed 3—14—06; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 174
[EPA-HQ-OPP-2006-0174; FRL-7766—6]

Modified Cry3A Protein and the
Genetic Material for Its Production in
Corn; Extension of a Temporary
Exemption from the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends an
existing temporary exemption from the
requirement of a tolerance for residues
of the Bacillus thuringiensis modified
Cry3A protein (mCry3A) and the genetic
material necessary for its production in
corn on field corn, sweet corn, and
popcorn when applied/used as a plant-
incorporated protectant. Syngenta
Seeds, Inc. submitted a petition to EPA
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA), requesting this extension of the
existing temporary tolerance exemption.
This regulation eliminates the need to
establish a maximum permissible level

for residues of modified Cry3A protein
(mCry3A) and the genetic material
necessary for its production in corn. The
temporary tolerance exemption as
extended will expire on October 15,
2007.

DATES: This regulation is effective
March 15, 2006. Objections and requests
for hearings must be received on or
before May 15, 2006.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VIIL of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number EPA-HQ-
OPP-2006-0174. All documents in the
docket are listed on the http://
www.regulations.gov Web site.
(EDOCKET, EPA’s electronic public
docket system was replaced on
November 25, 2005, by an enhanced
federal-wide eletronic management and
comment system located at http//
www.regulations.gov/. Follow the on-
line instructions.) Although listed in the
index, some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305—-5805.

FOR FURTHER INFORMATION CONTACT:
Mike Mendelsohn, Biopesticides and
Pollution Prevention Division (7511C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8715; e-mail address:
mendelsohn.mike@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).
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¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 174 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of January 25,
2006 (71 FR 4140) (FRL-7757-6), EPA
issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 4G6808)
by Syngenta Seeds, Inc., P.O. Box
12257, 3054 East Cornwallis Road,
Research Triangle Park, NC 27709-2257.
The petition requested that 40 CFR part
174 be amended by extending by 1 year
a temporary exemption from the
requirement of a tolerance for residues
of Bacillus thuringiensis modified
Cry3A protein (mCry3A) and the genetic
material necessary for its production in
corn on field corn, sweet corn, and
popcorn when applied/used as a plant-
incorporated protectant (40 CFR
174.456). This notice included a
summary of the petition prepared by the
petitioner Syngenta Seeds, Inc.. One
comment was received in response to
the notice of filing. The commentor
objected to an exemption from the
requirement of a tolerance, stated that
she does not favor genetically
engineered corn, and objected to the
lack of long term tests. The Agency
understands the commenter’s concerns
and recognizes that some individuals
believe that genetically modified crops
and food should be banned completely.
Regarding the commenter’s concern

regarding a lack of long term tests; when
proteins are toxic, they are known to act
via acute mechanisms and at very low
dose levels (Sjoblad, Roy D., et al.
“Toxicological Considerations for
Protein Components of Biological
Pesticide Products,” Regulatory
Toxicology and Pharmacology 15, 3-9
(1992)). Since no effects were shown to
be caused by the plant-incorporated
protectants, even at relatively high dose
levels, the mCry3A protein is not
considered toxic. Pursuant to its
authority under the FFDCA, EPA
conducted a comprehensive assessment
of the modified Cry3A protein and the
genetic material necessary for its
production in corn, including a review
of acute oral toxicity data on the
mCry3A protein, amino acid sequence
comparisons to known toxins and
allergens, as well as data demonstrating
that the mCry3A protein is rapidly
degraded by gastric fluid in vitro, is not
glycosylated, is inactivated when heated
to 95 °C for 30 minutes, and is present
in low levels in corn tissue, and has
concluded that there is a reasonable
certainty that no harm will result from
dietary exposure to this protein as
expressed in genetically modified corn.

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “‘safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information. ”’ This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B), in establishing or
maintaining in effect an exemption from
the requirement of a tolerance, EPA
must take into account the factors set
forth in section 408(b)(2)(C), which
require EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....” Additionally, section
408(b)(2)(D) of the FFDCA requires that
the Agency consider “available
information concerning the cumulative
effects of a particular pesticide’s
residues” and ‘““other substances that
have a common mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

Data have been submitted
demonstrating the lack of mammalian
toxicity at high levels of exposure to the
pure mCry3A protein. These data
demonstrate the safety of the products at
levels well above maximum possible
exposure levels that are reasonably
anticipated in the crops. This is similar
to the Agency position regarding
toxicity and the requirement of residue
data for the microbial Bacillus
thuringiensis products from which this
plant-incorporated protectant was
derived (See 40 CFR 158.740(b)(2)(i)).
For microbial products, further toxicity
testing and residue data are triggered by
significant acute effects in studies such
as the mouse oral toxicity study, to
verify the observed effects and clarify
the source of these effects (Tiers II and
110).

An acute oral toxicity study was
submitted for the mCry3A protein. The
acute oral toxicity data submitted
support the prediction that the mCry3A
protein would be non-toxic to humans.
Male and female mice (5 of each) were
dosed with 2,377 milligrams/kilograms
bodyweight (mg/kg bwt) of mCry3A
protein. With the exception of one
female in the test group that was
euthanized on day 2 (due to adverse
clinical signs consistent with a dosing
injury), all other mice survived the
study, gained weight, had no test
material-related clinical signs, and had
no test material-related findings at
necropsy.

When proteins are toxic, they are
known to act via acute mechanisms and
at very low dose levels (Sjoblad, Roy D.,
et al. “Toxicological Considerations for
Protein Components of Biological
Pesticide Products,” Regulatory
Toxicology and Pharmacology 15, 3—9
(1992)).Therefore, since no effects were
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shown to be caused by the plant-
incorporated protectants, even at
relatively high dose levels, the mCry3A
protein is not considered toxic. Further,
amino acid sequence comparisons
showed no similarity between the
mCry3A protein to known toxic proteins
available in public protein data bases.

Since mCry3A is a protein, allergenic
sensitivities were considered. Current
scientific knowledge suggests that
common food allergens tend to be
resistant to degradation by heat, acid,
and proteases; may be glycosylated; and
present at high oncentrations in the
food.

Data have been submitted that
demonstrate that the mCry3A protein is
rapidly degraded by gastric fluid in
vitro. In a solution of simulated gastric
fluid 1 milligrams/milliliter (mg/mL)
mCry3A test protein mixed with
simulated gastric fluid (pH 1.2,
containing 2 mg/mL NaCl, 14 muL 6 N
HCI, and 2.7 mg/mL pepsin) resulting in
10 pepsin activity units/ mug protein
(complies with year 2000 U.S.
Pharmacopoeia recommendations),
complete degradation of detectable
mCry3A protein occurred within 2
minutes. A comparison of amino acid
sequences of known allergens
uncovered no evidence of any homology
with mCry3A, even at the level of eight
contiguous amino acids residues.
Further, data demonstrate that mCry3A
is not glycosylated, is inactivated when
heated to 95 °C for 30 minutes, and is
present in low levels in corn tissue.
Therefore, the potential for the mCry3A
protein to be a food allergens is
minimal. As noted above, toxic proteins
typically act as acute toxins with low
dose levels. Therefore, since no effects
were shown to be caused by the plant-
incorporated protectant, even at
relatively high dose levels, the mCry3A
protein is not considered toxic.

IV. Aggregate Exposures

In examining aggregate exposure,
section 408 of the FFDCA directs EPA
to consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

The Agency has considered available
information on the aggregate exposure
levels of consumers (and major
identifiable subgroups of consumers) to
the pesticide chemical residue and to
other related substances. These
considerations include dietary exposure
under the tolerance exemption and all

other tolerances or exemptions in effect
for the plant-incorporated protectant
chemical residue, and exposure from
non-occupational sources. Exposure via
the skin or inhalation is not likely since
the plant-incorporated protectant is
contained within plant cells, which
essentially eliminates these exposure
routes or reduces these exposure routes
to negligible. Exposure via residential or
lawn use to infants and children is also
not expected because the use sites for
the mCry3A protein are all agricultural
for control of insects. Oral exposure, at
very low levels, may occur from
ingestion of processed corn products
and, potentially, drinking water.
However, oral toxicity testing done at a
dose in excess of 2 grams/kilogram (gm/
kg) showed no adverse effects.
Furthermore, the expression of the
modified Cry3A protein in corn kernals
has been shown to be in the parts per
million range, which makes the
expected dietary exposure several
orders of magnitude lower than the
amounts of mCry3A protein shown to
have no toxicity. Therefore, even if
negligible aggregate exposure should
occur, the Agency concludes that such
exposure would prevent no harm due to
the lack of mammalian toxicity and the
rapid digestibility demonstrated for the
mCry3A protein.

V. Cumulative Effects

Pursuant to FFDCA section
408(b)(2)(D)(v), EPA has considered
available information on the cumulative
effects of such residues and other
substances that have a common
mechanism of toxicity. These
considerations included the cumulative
effects on infants and children of such
residues and other substances with a
common mechanism of toxicity.
Because there is no indication of
mammalian toxicity, resulting from the
plant-incorporated protectant, we
conclude that there are no cumulative
effects for the mCry3A protein.

VI. Determination of Safety for U.S.
Population, Infants and Children

A. Toxicity and Allergenicity
Conclusions

The data submitted and cited
regarding potential health effects for the
mCry3A protein include the
characterization of the expressed
mCry3A protein in corn, as well as the
acute oral toxicity, and in vitro
digestibility of the proteins. The results
of these studies were determined
applicable to evaluate human risk, and
the validity, completeness, and
reliability of the available data from the
studies were considered.

Adequate information was submitted
to show that the mCry3A protein test
material derived from microbial cultures
was biochemically and functionally
similar to the protein produced by the
plant-incorporated protectant
ingredients in corn. Production of
microbially produced protein was
chosen in order to obtain sufficient
material for testing.

The acute oral toxicity data submitted
supports the prediction that the mCry3A
protein would be non-toxic to humans.
As mentioned above, when proteins are
toxic, they are known to act via acute
mechanisms and at very low dose levels
(Sjoblad, Roy D., et al. “Toxicological
Considerations for Protein Components
of Biological Pesticide Products,”
Regulatory Toxicology and
Pharmacology 15, 3-9 (1992)). Since no
effects were shown to be caused by
mCry3A protein, even at relatively high
dose levels (2,377 mg/kg bwt), the
mCry3A protein is not considered toxic.
This is similar to the Agency position
regarding toxicity and the requirement
of residue data for the microbial
Bacillus thuringiensis products from
which this plant-incorporated
protectant was derived. (See 40 CFR
158.740(b)(2)(i)). For microbial
products, further toxicity testing and
residue data are triggered by significant
acute effects in studies such as the
mouse oral toxicity study to verify the
observed effects and clarify thesource of
these effects (Tiers II and III).

MCry3A protein residue chemistry
data were not required for a human
health effects assessment of the subject
plant-incorporated protectant
ingredients because of the lack of
mammalian toxicity. However, data
submitted demonstrated low levels of
mCry3A in corn tissues with less than
2 micrograms mCry3A protein/gram dry
weight in kernals and less than 30
micrograms mCry3A protein/gram dry
weight of whole corn plant.

Since modified Cry3A is a protein, its
potential allergenicity is also considered
as part of the toxicity assessment. Data
considered as part of the allergenicity
assessment include that the modified
Cry3A protein came from Bacillus
thuringiensis which is not a known
allergenic source, showed no sequence
similarity to known allergens, was
readily degraded by pepsin, was
inactivated by heat and was not
glycosylated when expressed in the
plant. Therefore, there is a reasonable
certainty that modified Cry3A protein
will not be an allergen.

Neither available information
concerning the dietary consumption
patterns of consumers (and major
identifiable subgroups of consumers
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including infants and children); nor
safety factors that are generally
recognized as appropriate for the use of
animal experimentation data were
evaluated. The lack of mammalian
toxicity at high levels of exposure to the
mCry3A protein, as well as the minimal
potential to be a food allergen
demonstrate the safety of the product at
levels well above possible maximum
exposure levels anticipated in the crop.

The genetic material necessary for the
production of the plant-incorporated
protectant active ingredients are the
nucleic acids (DNA, RNA) which
comprise genetic material encoding
these proteins and their regulatory
regions. The genetic material (DNA,
RNA), necessary for theproduction of
mCry3A protein has been exempted
under the blanket exemption for all
nucleic acids (40 CFR 174.475).

B. Infants and Children Risk
Conclusions

FFDCA section 408(b)(2)(C) provides
that EPA shall assess the available
information about consumption patterns
among infants and children, special
susceptibility of infants and children to
pesticide chemical residues and the
cumulative effects on infants and
children of the residues and other
substances with a common mechanism
of toxicity.

In addition, FFDCA section
408(b)(2)(C) also provides that EPA shall
apply an additional tenfold margin of
safety, also referred to as margins of
exposure (MOEs), for infants and
children in the case of threshold effects
to account for prenatal and postnatal
toxicity and the completeness of the
data base unless EPA determines that a
different MOE will be safe for infants
and children.

In this instance, based on all the
available information, the Agency
concludes that there is a finding of no
toxicity for the mCry3A protein and the
genetic material necessary for their
production. Thus, there are no threshold
effects of concern to infants and
children when the mCry3A protein is
used as a plant-incorporated protectant.
Accordingly, the Agency concludes that
the additional MOE is not necessary to
protect infants and children, and that
not adding any additional MOE will be
safe for infants and children.

C. Overall Safety Conclusion

There is a reasonable certainty that no
harm will result from aggregate
exposure to the U.S. population,
including infants and children, to the
mCry3A protein and the genetic
material necessary for its production.
This includes all anticipated dietary

exposures and all other exposures for
which there is reliable information.

The Agency has arrived at this
conclusion because, as discussed above,
no toxicity to mammals has been
observed, nor any indication of
allergenicity potential for the plant-
incorporated protectant.

VII. Other Considerations

A. Endocrine Disruptors

The pesticidal active ingredient is a
protein, derived from sources that are
not known to exert an influence on the
endocrine system. Therefore, the
Agency is not requiring information on
the endocrine effects of the plant-
incorporated protectant at this time.

B. Analytical Method(s)

A method for extraction and ELISA
analysis of mCry3A protein in corn has
been submitted and found acceptable by
the Agency.

C. Codex Maximum Residue Level

No Codex maximum residue levels
exist for the plant-incorporated
protectant Bacillus thuringiensis
mCry3A protein and the genetic
material necessary for its production in
corn.

VIII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d), as was provided in the
old sections 408 and 409 of the FFDCA.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-OPP-2006-0174 in the subject
line on the first page of your

submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before May 15, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VIILA., you should also send a
copy of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
EPA-HQ-OPP-2006—-0174, to: Public
Information and Records Integrity
Branch, Information Technology and
Resources Management Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. You may also
send an electronic copy of your request
via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
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electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IX. Statutory and Executive Order
Reviews

This final rule establishes a temporary
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition

under section 408(d) of the FFDCA,
such as the exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.

Thus, Executive Order 13175 does not
apply to this rule.

X. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 174

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 2, 2006.
Janet L. Andersen,
Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 174—[AMENDED]

m 1. The authority citation for part 174
continues to read as follows:

Authority: 7 U.S.C. 136-136y; 21 U.S.C.
346a and 371.
m 2. Section 174.456 is revised to read
as follows:

§174.456 Bacillus thuringiensis modified
Cry3A protein (mCry3A) and the genetic
material necessary for its production in
corn.

Bacillus thuringiensis modified Cry3A
protein (mCry3A) and the genetic
material necessary for its production in
corn is temporarily exempt from the
requirement of a tolerance when used as
plant-incorporated protectant in the
food and feed commodities of field corn,
sweet corn and popcorn. Genetic
material necessary for its production
means the genetic material which
comprise genetic material encoding the
mCry3A protein and its regulatory
regions. Regulatory regions are the
genetic material, such as promoters,
terminators, and enhancers, that control
the expression of the genetic material
encoding the mCry3A protein. This
temporary exemption from the
requirement of a tolerance will permit
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the use of the food commodities in this
paragraph when treated in accordance
with the provisions of the experimental
use permit 67979-EUP—-4 which is being
issued under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended (7 U.S.C. 136).
This temporary exemption from the
requirement of a tolerance expires and
is revoked October 15, 2007; however, if
the experimental use permit is revoked,
or if any experience with or scientific
data on this pesticide indicate that the
tolerance is not safe, this temporary
exemption from the requirement of a
tolerance may be revoked at any time.

[FR Doc. 06—2431 Filed 3—14—06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0103; FRL-7765-3]
Triflumizole; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
triflumizole, 1-(1-((4-chloro-2-
(trifluoromethyl)phenyl)imino-2-
propoxyethyl)-1H-imidazole, and its
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compound in or
on filberts. Interregional Research
Project Number 4 (IR-4) requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act
0f1996 (FQPA).

DATES: This regulation is effective
March 15, 2006. Objections and requests
for hearings must be received on or
before May 15, 2006.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0103. All documents in the
docket are listed on the http://
www.regulations.gov Web site.
(EDOCKET, EPA’s electronic public
docket and comment system was
replaced on November 25, 2005, by an
enhancedFederal-wide electronic docket
management and comment system
located at http://www.regulations.gov/.
Follow the on-line instructions.)
Although listed in the index, some

information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2,1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Barbara Madden, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—6463; e-mail address:
madden.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

o Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of This Document and Other Related
Information?

In addition to using EDOCKET
(http://www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of January 18,
2006 (71 FR 2930) (FRL-7757—1), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 3E6535) by IR-4,
681 U.S. Highway #1 South, North
Brunswick, NJ 08902. The petition
requested that 40 CFR 180.476 be
amended by establishing a tolerance for
combined residues of the fungicide
triflumizole, 1-(1-((4-chloro-2-
(trifluoromethyl)phenyl)imino-2-
propoxyethyl]-1H-imidazole, and its
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compound in or
on filberts at 0.05 parts per million
(ppm). That notice included a summary
of the petition prepared by Chemtura,
the registrant. There were no comments
received in response to the notice of
filing.

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”
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EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for combined
residues of triflumizole, 1-(1-((4-chloro-
2-(trifluoromethyl)phenyl)imino-2-
propoxyethyl)-1H-imidazole, and its
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compound in or
on filbert at 0.05 ppm. EPA’s assessment
of exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
triflumizole as well as the no observed
adverse effect level (NOAEL) and the
lowest observed adverse effect level
(LOAEL) from the toxicity studies can
be found at http://www.epa.gov/EPA-
PEST/2002/June/Day-12/p14768.htm

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members

of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at http://www.epa.gov/
pesticides/health/human.htm.

A summary of the toxicological
endpoints for triflumizole used for
human risk assessment is discussed in
Unit VL A. of the final rule published in
the Federal Register of April 8, 2005 (70
FR 17908) (FRL-7701-6).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.476) for the
combined residues of triflumizole, 1-(1-
((4-chloro-2-
(trifluoromethyl)phenyl)imino-2-
propoxyethyl)-1H-imidazole, and its
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compound, in
or on a variety of raw agricultural
commodities. In addition, tolerances for
livestock commodities have been
established for the combined residues of
triflumizole, the metabolite 4-chloro-2-
hydroxy-6-trifluoromethylaniline
sulfate, and other metabolites
containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as parent compound, in/on
milk; eggs; meat, fat, and meat
byproducts (mbyp) of cattle, goats, hogs,
horses, and sheep; and in/on meat, and
mbyp of poultry. Risk assessments were
conducted by EPA to assess dietary
exposures from triflumizole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Dietary Exposure Evaluation Model -
Food Commodity Intake Database
(DEEM-FCID™) (ver. 2.03) analysis
evaluated the individual food
consumption as reported by
respondents in the United States
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII) and accumulated
exposure to the chemical for each
commodity. The following assumptions

were made for the acute exposure
assessments: tolerance level residues
and 100 percent crop treated (PCT)
information for all registered and
proposed uses.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the DEEM software with the
DEEM-FCID™, which incorporates food
consumption data as reported by
respondents in the USDA 1994-1996
and 1998 Nationwide (CSFII), and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments: A refined,
chronic dietary exposure assessment
was performed using anticipated
residues (ARs) from average field trial
residues for apple, grape, pear, cherry,
cucurbit, strawberry, and milk
commodities; registered and proposed
tolerance for all other commodities; PCT
information for apples, grapes and pear
commodities; and 100 PCT information
for all other uses.

iii. Cancer. Triflumizole is classified
as a “Group E” (evidence of non-
carcinogenicity in humans) chemical
based on adequate studies in two
species of animal. Therefore, a cancer
dietary exposure assessment was not
performed.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
chemicals that have been measured in
food. If EPA relies on such information,
EPA must pursuant to section 408(f)(1)
require that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. Following the initial
data submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. For the present
action, EPA will issue such Data Call-
Ins for information relating to
anticipated residues as are required by
FFDCA section 408(b)(2)(E) and
authorized under FFDCA section
408(f)(1). Such Data Call-Ins will be
required to be submitted no later than
5 years from the date of issuance of this
tolerance.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
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Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of FFDCA, EPA may
require registrants to submit data on
PCT.

The Agency used PCT information as
follows:

Apples of 18%, grapes of 13%, pears
of 29%.

EPA uses an average PCT for chronic
dietary risk analysis. The average PCT
figure for each existing use is derived by
combining available federal, state, and
private market survey data for that use,
averaging by year, averaging across all
years, and rounding up to the nearest
multiple of five except for those
situations in which the average PCT is
less than one. In those cases <1% is
used as the average and <2.5% is used
as the maximum. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the single
maximum value reported overall from
available federal, state, and private
market survey data on the existing use,
across all years, and rounded up to the
nearest multiple of five. In most cases,
EPA uses available data from USDA/
National Agricultural Statistics Service
(USDA/NASS), Proprietary Market
Surveys, and the National Center for
Food and Agriculture Policy (NCFAP)
for the most recent 6 years.

This method of projecting PCT for a
new pesticide use, with or without
regard to specific pest(s), produces an
upper-end projection that is unlikely, in
most cases, to be exceeded in actuality
because the dominant pesticide is well-
established and accepted by farmers.
Factors that bear on whether a
projection based on the dominant
pesticide could be exceeded are whether
the new pesticide is more efficacious or
controls a broader spectrum of pests
than the dominant pesticide, whether it
is more cost-effective than the dominant
pesticide, and whether it is likely to be
readily accepted by growers and
experts. These factors have been
considered for this pesticide new use,
and they indicate that it is unlikely that
actual PCT for this new use will exceed
the PCT for the dominant pesticide in
the next 5 years.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a

comprehensive dietary exposure
analysis and risk assessment for
triflumizole in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
triflumizole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the First Index Reservoir
Screening Tool and Screening
Concentrations in Groundwater models,
the estimated environmental
concentrations (EECs) of triflumizole for
acute exposures are estimated to be 191
parts per billion (ppb) for surface water
and 0.12 ppb for ground water. The
EEG:s for chronic exposures are
estimated to be 40 ppb for surface water
and 0.12 ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Triflumizole is not registered for use on
any sites that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
triflumizole and any other substances,
and triflumizole does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that triflumizole has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common

mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
There is qualitative evidence of
increased susceptibility demonstrated in
the oral prenatal developmental toxicity
studies in rats. Developmental toxicity
resulted in fetal death as compared to
maternal toxicity which included
decreases in body weight gain and food
consumption and increases in placental,
spleen and liver weights at the same
dosages. No quantitative or qualitative
evidence of increased susceptibility was
demonstrated in the prenatal
developmental toxicity studies in
rabbits or the multi-generation
reproduction studies in rats. In the
rabbit developmental studies, 24—hour
fetal survival was decreased at the
highest dose tested. This endpoint is not
a recommended guideline parameter
and is generally believed to have limited
value in the assessment of development
toxicity; rather, it is more an indicator
of fetal endurance in the absence of
critical maternal care, following removal
from the uterus. The Agency did not
consider this effect to be a measurement
of treatment-related effects on fetal
viability and, thus, did not consider it
to be relevant to the assessment of fetal
susceptibility. There was no evidence of
quantitative or qualitative susceptibility
in the 2—generation reproduction study
in rats. In that study, increased gestation
length was observed at the study
LOAEL. In rats, this alteration in normal
reproductive function can result in
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equally adverse consequences (i.e.,
mortality) in both dams and offspring.

3. Conclusion. In the Agency’s
previous triflumizole human health risk
assessments (refer to http://
www.epa.gov/EPA-PEST/2002/June/
Day-12/p14768.htm) the following
toxicity studies were determined to be
data gaps: A 28—day rat inhalation study
(OPPTS Harmonized Guideline Number
870.3465), acute rat neurotoxicity study
(OPPTS Harmonized Guideline
870.6200), and subchronic rat
neurotoxicity study (OPPTS
Harmonized Guideline 870.6200). The
acute and sub-chronic neurotoxicity
studies have been submitted, reviewed
by the Agency and determined to be
acceptable.

The Agency has re-evaluated the
quality of the exposure and hazard data;
and, based on these data, concluded that
the additional 10X FQPA safety factor
should be removed (previously, a 3X
FQPA safety factor was retained). The
conclusion is based on the following:

e The toxicity database is complete
for FQPA assessment.

e There was no quantitative or
qualitative evidence of increased
susceptibility in the rabbit fetuses
following in utero exposure or the rat
following prenatal and postnatal
exposure in the rat reproduction study.

e There was evidence of qualitative
susceptibility in the developmental rat
study; however, there are no residual
uncertainties, and the use of the
developmental NOAEL and the
endpoint for the acute RfD for females
13 to 50 would be protective of the
prenatal toxicity following an acute
dietary exposure.

e The acute dietary food exposure
assessment utilizes existing and
proposed tolerance level residues and
100 PCT information for all
commodities. By using these screening-
level assessments, actual exposures/
risks will not be underestimated.

e The chronic dietary food exposure
assessment utilizes ARs and PCT data
verified for several existing uses. For all
proposed use, tolerance-level residue
and 100% CT is assumed. The chronic
assessment is somewhat refined and
based on reliable data and will not
underestimate exposure/risk.

e The dietary drinking water
assessment utilizes water concentration
values generated by model and
associated modeling parameters which
are designed to provide conservative,
health- protective, high-end estimates of
water concentrations which will not
likely be exceeded.

e There are no registered or proposed
uses of triflumizole that would result in
residential exposure.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to triflumizole will
occupy 6% of the aPAD for the U.S.
population, 9% of the aPAD for females
13 years and older, 11% of the aPAD for
all infants (<1 year old), and 21% of the
aPAD for children 1-2 years old, the
subpopulation at greatest exposure. In
addition, there is potential for acute
dietary exposure to triflumizole in
drinking water. To estimate total
aggregate exposure to a pesticide from
food, drinking water, and residential
uses, the Agency calculates drinking
water levels of comparison (DWLOCs)
which are used as a point of comparison
against EECs. More information on the
use of DWLOCs in dietary aggregate risk
assessments can be found at http://
www.epa.gov/oppfead1/trac/science/
screeningsop.pdf. After calculating
drinking water level of concentration
DWLOCs and comparing them to the
EECs for surface water and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the aPAD, as shown in Table 1 of this
unit:

TABLE 1.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO TRIFLUMIZOLE

Population Subgroup aPAkDg)(mg/ O/?ggcfa?/ Wz?tlg:aECgC/ Wgrec;ulggC/ DC\;}IPéeC/
(ppb) (ppb) (ppb)
U.S. population 0.25 6 191 0.12 8,300
Females (13 years and older) 0.1 9 191 0.12 2,700
All infants (<1 year) 0.25 11 191 0.12 2,200
Children (1-2 years old) 0.25 21 191 0.12 2,000

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to triflumizole from food
will utilize 5% of the chronic
Population adjusted dose (cPAD) for the
U.S. population, 4% of the cPAD for all

infants (<1 year old), and 13% of the
cPAD for children 1-2 years old, the
subpopulation at greatest exposure.
There are no residential uses for
triflumizole. There is potential for
chronic dietary exposure to triflumizole
in drinking water. After calculating

DWLOGs and comparing them to the
EECs for surface water and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in Table 2 of this

unit:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO TRIFLUMIZOLE

Population/Subgroup C'T(G%/g;/g/ %E{:C()F;Aa?/ WgtLérrraECEC/ WgcreoruglgC/ SWIC_)S(%
(ppb) (ppb) (ppb)
U.S. population 0.015 5 40 0.12 500
All infants (<1 year) 0.015 4 40 0.12 140
Children (1-2 years old) 0.015 13 40 0.12 130
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3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account residential
exposure plus chronic exposure to food
and water (considered to be a
background exposure level).
Triflumizole is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which do not exceed the
Agency’s level of concern.

4. Aggregate cancer risk for U.S.
population. Triflumizole has been
classified as not likely to be
carcinogenic to humans. Therefore,
triflumizole is expected to pose at most
a negligible cancer risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to triflumizole
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
gas chromatography/mass spectrometry
detector (GC/MSD) method (Morse
Method METH-115, Revision #3) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no established Codex,
Canadian or Mexican maximum residue
limits (MRLs) for triflumizole in/on
filberts. Therefore, harmonization is not
an issue at this time.

V. Conclusion

Therefore, the tolerance is established
for combined residues of triflumizole, 1-
(1-((4-chloro-2-
(trifluoromethyl)phenyl)imino-2-
propoxyethyl)-1H-imidazole, and its
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compound in or
on filbert at 0.05 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those

regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-OPP-2006-0103 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before May 15, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request

with the Hearing Clerk as described in
Unit VLA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0103, to: Public
Information and Records Integrity
Branch, Information Technology and
Resources Management Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. Please use an
ASCII file format and avoid the use of
special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
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Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop

an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 3, 2006.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.476 is amended by
alphabetically adding the following
commodity to the table in paragraph
(a)(1) to read as follows:

§180.476 Triflumizole; tolerances for
residues.

(a) General. (1) * * *

Commodity Parts per million
Filbert .....cccoviiiiiien 0.05
* * * * *

[FR Doc. 06—2379 Filed 3—-14-06; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[WT Docket No. 03—-66; RM-10586; FCC 04—
135]

Facilitating the Provision of Fixed and
Mobile Broadband Access,
Educational and Other Advanced
Services in the 2150-2162 and 2500
2690 MHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final regulations,
which were published in the Federal
Register on Friday, December 10, 2004,
(69 FR 72020). The Commission
published final rules in the Report and
Order, that renamed the Instructional
Television Fixed Service (ITFS) as the
Educational Broadband Service (EBS)
and renames the Multichannel
Multipoint Distribution Service (MMDS)
and the Multipoint Distribution Service
(MDS) as the Broadband Radio Service
(BRS). This document corrects the final
regulations by revising Section 1.1307.
DATES: Effective January 10, 2005.

FOR FURTHER INFORMATION CONTACT:
Nancy J. Brooks, Office of Engineering
and Technology, (202) 418-2454 e-mail:
Nancy.Brooks@fcc.gov.

SUPPLEMENTARY INFORMATION: The final
regulations that are the subject of this
correction relate to final rules in the
Report and Order, which transformed
the rules and policies governing the
licensing of the Instructional Television
Fixed Service (ITFS) the Multichannel
Multipoint Distribution Service (MMDS)
and the Multipoint Distribution Service
(MDS), in the 2500-2690 bands.

Need for Correction

As published, the final regulations
contain errors, which require immediate
correction.
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List of Subjects in 47 CFR Part 1

Communications common carriers,

Communications equipment, Education,
Equal employment opportunity, Radio,

Reporting and recordkeeping
requirements, Television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r) 309 and 325(e).

m 2. Section 1.1307 is amended by
revising Table 1 immediately following

m Accordingly, 47 CFR part 1 is paragraph (b)(1) to read as follows:

corrected by making the following
correcting amendments: §1.1307 Actions that may have a
significant environmental effect, for which

PART 1—PRACTICE AND Environmental Assessments (EAs) must be

PROCEDURE prepared.

* * * * *
m 1. The authority citation for part 1 (b) * * *
continues to read as follows: (1) * * *

TABLE 1.—TRANSMITTERS, FACILITIES AND OPERATIONS SUBJECT TO ROUTINE ENVIRONMENTAL EVALUATION

Service (title 47 CFR rule part)

Evaluation required if:

Experimental Radio Services (part 5)
Paging and Radiotelephone Service
(subpart E of part 22).

Cellular Radiotelephone Service (subpart
H of part 22).

Personal Communications Services (part
24).

Satellite Communications Services (part
25).

Miscellaneous Wireless Communications
Services (part 27 except subpart M).

Broadband Radio Service and Edu-
cational Broadband Service (subpart M
of part 27).

Radio Broadcast Services (part 73)

Experimental Radio, Auxiliary, Special
Broadcast and Other Program Distribu-
tional Services (part 74).

Stations in the Maritime Services (part
80).

Private Land Mobile Radio Services Pag-
ing Operations (subpart P of part 90).

Private Land Mobile Radio Services Spe-
cialized Mobile Radio (subpart S of
part 90).

Amateur Radio Service (part 97)

Power > 100 W ERP (164 W EIRP).

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
power > 1000 W ERP (1640 W EIRP).

Building-mounted antennas: power > 1000 W ERP (1640 W EIRP).

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
total power of all channels > 1000 W ERP (1640 W EIRP).

Building-mounted antennas: total power of all channels > 1000 W ERP (1640 W EIRP).

(1) Narrowband PCS (subpart D):

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
total power of all channels > 1000 W ERP (1640 W EIRP).
Building-mounted antennas: total power of all channels > 1000 W ERP (1640 W EIRP).

(2) Broadband PCS (subpart E):
Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
total power of all channels > 2000 W ERP (3280 W EIRP).
Building-mounted antennas: total power of all channels > 2000 W ERP (3280 W EIRP).

All included.

In addition, for NGSO subscriber equipment, licensees are required to attach a label to subscriber
transceiver antennas that:
(1) provides adequate notice regarding potential radiofrequency safety hazards, e.g., information
regarding the safe minimum separation distance required between users and transceiver antennas;
and
(2) references the applicable FCC-adopted limits for radiofrequency exposure specified in § 1.1310
of this chapter.

(1) For the 1390-1392 MHz, 1392—-1395 MHz, 1432-1435 MHz, 1670-1675 MHz, and 2385-2390
MHz bands:
Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
total power of all channels > 2000 W ERP (3280 W EIRP).
Building-mounted antennas: total power of all channels > 2000 W ERP (3280 W EIRP).

(2) For the 698-746 MHz, 746-764 MHz, 776-794 MHz, 2305-2320 MHz, and 2345-2360 MHz
bands:
Total power of all channels > 1000 W ERP (1640 W EIRP).

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
power > 1640 W EIRP.

Building-mounted antennas: power > 1640 W EIRP.

BRS and EBS licensees are required to attach a label to subscriber transceiver or transverter anten-
nas that:

(1) provides adequate notice regarding potential radiofrequency safety hazards, e.g., information re-
garding the safe minimum separation distance required between users and transceiver antennas;
and

(2) references the applicable FCC-adopted limits for radiofrequency exposure specified in §1.1310.

All included.

Subparts A, G, L: power > 100 W ERP.

Ship earth stations only.

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
power > 1000 W ERP (1640 W EIRP).

Building-mounted antennas: power > 1000 W ERP (1640 W EIRP).

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
total power of all channels > 1000 W ERP (1640 W EIRP).

Building-mounted antennas: Total power of all channels > 1000 W ERP (1640 W EIRP).
Transmitter output power > levels specified in §97.13(c)(1) of this chapter.



Federal Register/Vol. 71, No. 50/ Wednesday, March 15, 2006 /Rules and Regulations

13281

TABLE 1.—TRANSMITTERS, FACILITIES AND OPERATIONS SUBJECT TO ROUTINE ENVIRONMENTAL EVALUATION—Continued

Service (title 47 CFR rule part)

Evaluation required if:

Local Multipoint Distribution Service (sub-
part L of part 101) and 24 GHz (sub-
part G of part 101).

70/80/90 GHz Bands (subpart Q of part
101).

Building-mounted antennas: power > 1640 W EIRP.

LMDS and 24 GHz Service licensees are required to attach a label to subscriber transceiver anten-
nas that:
(1) provides adequate notice regarding potential radiofrequency safety hazards, e.g., information
regarding the safe minimum separation distance required between users and transceiver antennas;
and
(2) references the applicable FCC-adopted limits for radiofrequency exposure specified in §1.1310.

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
power > 1640 W EIRP.

Building-mounted antennas: power > 1640 W EIRP.

Licensees are required to attach a label to transceiver antennas that:
(1) provides adequate notice regarding potential radiofrequency safety hazards, e.g., information
regarding the safe minimum separation distance required between users and transceiver antennas;
and
(2) references the applicable FCC-adopted limits for radiofrequency exposure specified in §1.1310.

Non-building-mounted antennas: height above ground level to lowest point of antenna < 10 m and
power > 1640 W EIRP.

* * * * *

[FR Doc. 06—2422 Filed 3—-14-06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[CC Docket No. 02-6; FCC 04-289]

Rural Health Care Support Mechanism

AGENCY: Federal Communications
Commission.
ACTION: Final rule, correction.

SUMMARY: This document corrects an
error in the DATES section of a Federal
Register document regarding the
Commission modifying it rules to
improve the effectiveness of the rural
health care universal service support
mechanism.

DATES: Effective March 15, 2006.
FOR FURTHER INFORMATION CONTACT:
Regina Brown and Dana Bradford,
Attorneys, Telecommunications Access
Policy Division, Wireline Competition
Bureau, (202) 418-7400.
SUPPLEMENTARY INFORMATION: This
summary contains a correction to the
DATES section of a Federal Register
summary, 70 FR 6365, February 7, 2005.
The full text of the Commission’s Report
and Order, and Order on
Reconsideration, in CC Docket No. 02—
6, FCC 04-289 released on December 17,
2004 is available for public inspection
during regular business hours in the
FCC Reference Center, Room CY-A257,
445 Twelfth Street, SW., Washington,
DC 20554.

In rule FR Doc. 05-2269 published
February 7, 2005, 70 FR 6365 make the
following correction.

On page 6365, in the second column,
in the DATES section, replace
“§54.621(c)” with “§54.619.”

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 06-2332 Filed 3—14-06; 8:45 am)|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 03-123, FCC 05-203]

Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved for three years the information
collection requirements contained in the
Telecommunications Relay Services
(TRS) and Speech-to-Speech Services
for Individuals with Hearing and Speech
Disabilities, Report and Order, Order on
Reconsideration (Report and Order).
The Report and Order states that the
Commission will publish a document in
the Federal Register announcing the
effective date of the rules.

DATES: 47 CFR 64.605(a)(2), (c)(2), (e)(2),
(f)(2) and (g) published at 70 FR 76208,
December 23, 2005 are effective March
15, 2006.

FOR FURTHER INFORMATION CONTACT:
Dana Jackson or Thomas Chandler,

Consumer & Governmental Affairs
Bureau, Disability Rights Office at (202)
418-2517 (voice), (202) 418—-7898
(TTY).

SUPPLEMENTARY INFORMATION: This
document announces that, on February
21, 2006, OMB approved for three years
the information collection requirements
contained in 47 CFR 64.605(a)(2), (c)(2),
(e)(2), (f)(2) and (g), published at 70 FR
76208 (December 23, 2005). The OMB
Control Number is 3060-1047. If you
have any comments on these burden
estimates, or how the Commission can
improve the collections and reduce the
burdens caused thereby, please write to
Les Smith, Federal Communications
Commission, Room 1-A804, 445 12th
Street, SW., Washington, DC 20554.
Please include the OMB Control
Number 3060-1047, in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to
Leslie.Smith@fcc.gov, or call (202) 418—
0217. The Report and Order also
adopted or modified regulations that do
not require OMB approval, and states
that such regulations become effective
30 days from the date of publication of
the Report and Order, in the Federal
Register. See Report and Order at
paragraph 37, released December 12,
2005. Accordingly, these modified rules
became effective on January 23, 2006. A
summary of the Report and Order was
published in the Federal Register at 70
FR 76208, December 23, 2005. A copy
of the TRS rules, as amended, will
appear after that date on the
Commission’s Web site at: http://
www.fcc.gov/cgb/dro/4regs.html.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an e-mail to
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fec504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received approval from OMB on
February 21, 2006, for the collections of
information contained in 47 CFR
64.605(a)(2), (c)(2), (e)(2), (£)(2), and (g).
The OMB Control Number is 3060—
1047. The annual reporting burden for
the collection(s) of information,
including the time for gathering and
maintaining the collection of
information, is estimated to be: 177
respondents, and average of 2 to 5 hours
per response per annum, for a total hour
burden of 2,554 hours, and no annual
cost.

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid OMB Control
Number.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995, 44
U.S.C. 3507.

Federal Communications Commaission.
Marlene H. Dortch,

Secretary.

[FR Doc. 06-2247 Filed 3—14—-06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-338; MB Docket No. 04—-341; RM-
10779; RM-11110]

Radio Broadcasting Services; New
Harmony, IN and West Salem, IL

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document denies a
petition filed by Linda A. Davidson,
proposing the allotment of Channel
266A at New Harmony, Indiana, as that
community’s first local service. See 69
FR 54760, published September 10,
2004. This document also grants a
counterproposal filed by West Salem
Broadcasting by allotting Channel 266 A
at West Salem, Illinois, as its first local
service. Channel 266A can be allotted to

West Salem with a site restriction of 9.7
kilometers (6.0 miles) south of the
community, using coordinates 38—25-54
NL and 88-01-17 WL.

DATES: Effective April 3, 2006.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 04-341,
adopted February 15, 2006, and released
February 17, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by adding West Salem, Channel 266A.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2420 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-340; MB Docket No. 05-33; RM—
10756]

Radio Broadcasting Services; Cuney,
X

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants a
petition filed by Charles Crawford,
requesting the allotment of Channel
259A at Cuney, Texas, as its first local
service. See 70 FR 8334, published
February 18, 2005. Channel 259A can be
allotted at Cuney consistent with the
Commission’s minimum spacing
requirements, provided there is a site
restriction of 6.8 kilometers (4.3 miles)
southeast of the community, using
reference coordinates 31-58—52 NL and
95-22-24 WL.

DATES: Effective April 3, 2006.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 05-33,
adopted February 15, 2006 and released
February 17, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.



Federal Register/Vol. 71, No. 50/ Wednesday, March 15, 2006 /Rules and Regulations

13283

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Cuney, Channel 259A.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2421 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-382; MB Docket No. 04—219; RM-
10986]

Radio Broadcasting Services;
Evergreen, AL and Shalimar, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petition for
reconsideration.

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-423; MB Docket No. 05-54, RM-
11151]

Radio Broadcasting Services; Otter
Creek, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document denies a
Petition for Reconsideration filed by
Qantum of Fort Walton Beach License
Company, LLC directed to the Report
and Order in this proceeding. See 70 FR
19337, April 13, 2005. With this action,
the proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau (202) 418—
2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Memorandum Opinion
and Order in MB Docket No.04-219
adopted February 15, 2006, and released
February 17, 2006. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC Reference Information Center
at Portals I, CY—-A257, 445 12th Street,
SW., Washington, DC The complete text
of this decision may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—-378-3160 or hitp://
www.BCPIWEB.com. The Commission
will not send a copy of this
Memorandum Opinion and Order
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A), because
the petition for reconsideration was
denied.

Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 062248 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

SUMMARY: The Audio Division grants a
Petition for Rule Making filed by Living
Proof, Inc., requesting the reservation of
vacant Channel 240A at Otter Creek,
Florida for noncommercial educational
use. See 70 FR 10352, March 3, 2005.
The reference coordinates for Channel
*240A at Otter Creek, Florida are 29—
16-52 NL and 82-51—42 WL.

DATES: Effective April 10, 2006.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 05-54,
adopted February 22, 2006, and released
February 24, 2006. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of the Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Florida, is amended
by removing Channel 240A and by
adding Channel *240A at Otter Creek.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2246 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-339; MB Docket No. 04-274; RM—
11016]

Radio Broadcasting Service; Port
Isabel, TX

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Dana J. Puopolo allots
Channel 288A at Port Isabel, Texas, as
the community’s second local service.
See 69 FR 46474, published August 3,
2004. Channel 288A can be allotted to
Port Isabel in compliance with the
Commission’s minimum distance
separation requirements at reference
coordinates 25-59-25 North Latitude
and 97-09-59 West Longitude, provided
there is a site restriction of 10.0
kilometers (6.3) miles southeast of the
community. Mexican concurrence has
been obtained. A filing window for
Channel 288A at Port Isabel, Texas will
not be opened at this time. Instead, the
issue of opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.
DATES: Effective April 3, 2006.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Helen McLean, Media Bureau, (202)
418-2738.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04—-274,
adopted February 15, 2006, and released
February 17, 2006. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
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Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

The Audio Division also amends the
FM Table to reflect that Station KNVO—
FM was granted a license (BLH-
20011226 AAP) for a one-step
application (BPH-19990304IE) to
upgrade from Channel 266A to Channel
266C2 at Port Isabel, Texas. This action
constitutes an editorial change in the
FM Table of Allotments. Therefore, we
find for good cause that a public notice
and comment proceeding is
unnecessary. See 5 U.S.C. 553(b)(A) and
(B).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 266A, and by adding
Channel 266C2 and Channel 288A at
Port Isabel.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2415 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-341; MB Docket No. 05-118; RM-
11183; RM-11301; RM-11302]

Radio Broadcasting Services; Cuba
and Knoxville, IL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 70 FR 17047
(April 4, 2005) this Report and Order
grants a proposal to allot Channel 292A
to Cuba, Illinois, as a first local aural

transmission service to that community
and denies two requests to allot a
second FM channel to Knoxville,
Illinois. The coordinates for Channel
292A at Cuba, Illinois are 40—-25-50
North Latitude and 90-14—-05 West
Longitude, with a site restriction of 7.9
kilometers (4.9 miles) southwest of
Cuba, Illinois.

DATES: Effective April 3, 2006.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 05-118,
adopted February 15, 2006, and released
February 17, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC, 20554. The new copy
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. The document
may also be purchased from the
Commission’s duplicating contractor.
The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by adding Cuba, Channel 292A.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2326 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-343; MB Docket No. 03—-12; RM-
10627]

Radio Broadcasting Services; Charles
Town, WV and Stephens City, VA

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petition for
reconsideration.

SUMMARY: In response to a Petition for
Reconsideration, this Memorandum
Opinion and Order affirms the Report
and Order in this proceeding, 68 FR
62540 (November 5, 2003). The Report
and Order realloted Channel 252A,
Station WKSI-FM, Charles Town, West
Virginia to Stephens City, Virginia, and
modified Station WKSI-FM'’s license to
specify Stephens City as its community
of license.

DATES: Effective April 3, 2006.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MB
Docket No. 03—12, adopted February 15,
2006, and released February 17, 2006.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, 445 12th Street,
SW., Room CY-A257, Washington, DC,
20554. The document may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, telephone 1-800-378-3160 or
http://www.BCPIWEB.com. The
Commission will send a copy of this
Memorandum Opinion and Orderin a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2329 Filed 3—14-06; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-337; MB Docket No. 03-238; RM-
10820]

Radio Broadcasting Services;
Lancaster, Pickerington, and
Westerville, OH

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of Franklin
Communications Inc., licensee of
Station WJZA(FM), Lancaster, Ohio,
Channel 278A is reallotted from
Lancaster, Ohio, to Pickerington, Ohio,
as the community’s first local
transmission service, and the license for
Station WJZA(FM) is modified to reflect
the new community. 68 FR 67390
(December 2, 2003). An application for
construction permit for a minor change
of facilities filed by North American
Broadcasting Co., licensee of Station
WTDA(FM), Westerville Ohio, was
considered as a counterproposal and
dismissed (File No. BPH—-
20040108ALM). Channel 278A is
reallotted at Pickerington at a site 8.8
kilometers (5.4 miles) northeast of the
community at coordinates 39-56—39 NL
and 82—41-14 WL.

DATES: Effective April 3, 2006.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 03-238,
adopted February 15, 2006, and released
February 17, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 Twelfth Street, SW.,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc. 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—-378-3160 or hitp://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Ohio, is amended by
removing Channel 278A at Lancaster
and adding Pickerington, Channel 278A.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2328 Filed 3—14—06; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 06-426; MB Docket No. 04—215, RM-
10993]

Radio Broadcasting Services;
Matagorda, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of Joseph L.
Sandlin, the Audio Division allots
Channel 252A at Matagorda, Texas, as
the community’s first local aural
transmission service. See 69 FR 35564
(June 25, 2004). Channel 252A is
allotted at Matagorda without a site
restriction at coordinates 28—41-25 NL
and 95-58-02 WL. A counterproposal
filed by Fort Bend Broadcasting
Company is dismissed as defective.
DATES: Effective, April 10, 2006.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-215
adopted February 22, 2006, and released
February 24, 2006. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be

purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20054,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A)

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Matagorda, Channel 252A.
Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2499 Filed 3—14-06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-355; MB Docket No.04-280; RM-
11037; RM-11117%]

Radio Broadcasting Service;
Coupeville and Sequim, WA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Dana J. Puopolo, allots
Channel 266A at Coupeville,
Washington, as the community’s first
local service. See 69 FR 46474. In
addition, the Audio Division allots
Channel 237A at Sequim, Washington
as an alternate channel to a
counterproposal filed by Plan 9
Broadcasting for Channel 266A at
Sequim. See Public Notice, Report No.
2683, RM—-11117*. Channel 266A can be
allotted to Coupeville in compliance
with the Commission’s minimum
distance separation requirements at 48—
18-00 North Latitude and 122-42—-00
West Longitude with a site restriction of
9.5 (5.9 miles) north of Coupeville.
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Channel 237A can be allotted to Sequim
in compliance with the Commission’s
minimum distance separation
requirements at 48—07—12 North
Latitude and 123-04-20 West Longitude
with a site restriction of 4.9 (3.1 miles)
northeast of Sequim. Canadian
concurrence has been obtained for
Channel 266A at Coupeville and 237A
at Sequim. A filing window for these
channels will not be opened at this
time. Instead, the issue of opening a
filing window for these channels will be
addressed by the Commission in a
subsequent order.

DATES: Effective April 3, 2006.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Helen McLean, Media Bureau, (202)
418-2738.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-280,
adopted February 15, 2006, and released
February 17, 2006. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by adding Coupeville,
Channel 266A and Sequim, Channel
237A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2498 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 06-515]

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on
these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications by
Applications, 8 FCC Rcd 4735 (1993)
and Streamlining of Radio Technical
Rules in Part 73 and 74 of the
Commission’s Rules, 15 FCC Red 21649
(2000).

DATES: Effective March 15, 2006.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted March 1, 2006, and
released March 3, 2006. The full text of
this Commission decision is available
for inspection and copying during
regular business hours at the FCC
Reference Information Center, Portals II,
445 12th Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20054,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will not send a copy of the Report &
Order in this proceeding pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the adopted rules
are rules of particular applicability.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCASTING
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 261C1 and adding
Channel 261C2 at Flagstaff.

m 3. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel 255C
and adding Channel 255C0 at Chester.
W 4. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 231C and adding
Channel 231C0 at Smyrna.

m 5. Section 73.202(b), the Table of FM
Allotments under Iowa, is amended by
removing Channel 288A and adding
Channel 288C3 at Perry.

m 6. Section 73.202(b), the Table of FM
Allotments under Kansas, is amended
by removing Channel 293C and adding
Channel 293C0 at Arkansas City.

m 7. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing Channel 233C
and adding Channel 233C0 at
Shreveport.

m 8. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by removing Channel 223C and adding
Channel 223C1 at Atlanta.

m 9. Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by removing Channel 279C
and adding Channel 279C0 at
Hattiesburg.

m 10. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by removing Channel 227C and Channel
271C and adding Channel 227C0 and
Channel 271C0 at Kansas City.

m 11. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by removing Channel 286A and adding
Channel 286C at Whitefish.

m 12. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by removing Channel 240A
and adding Channel 241C3 at Chama.

m 13. Section 73.202(b), the Table of FM
Allotments under Oregon, is amended
by removing Channel 230C2 and adding
Channel 230C1 at Portland.



Federal Register/Vol. 71, No. 50/ Wednesday, March 15, 2006 /Rules and Regulations

13287

m 14. Section 73.202(b), the Table of FM
Allotments under Pennsylvania, is
amended by removing Channel 258A
and adding Channel 258B1 at Centre
Hall.

m 15. Section 73.202(b), the Table of FM
Allotments under South Dakota, is
amended by removing Channel 300A
and adding Channel 299C2 at Ipswich.
m 16. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 221A and adding
Channel 221C3 at Carrizo Springs.

m 17. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by removing Channel 295C
and adding Channel 295C1 at
Bremerton.

m 18. Section 73.202(b), the Table of FM
Allotments under West Virginia, is
amended by removing Channel 279A
and adding Channel 279B1 at Fisher.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2490 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-383; MB Docket No. 04—432; RM—
11121]

Radio Broadcasting Services; Grand
Portage, MN

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Cook County Broadcasting of
Minnesota, allots Channel 274C at
Grand Portage, Minnesota, as the
community’s third local FM service.
The Canadian government has
concurred in a specially-negotiated,
short-spaced allotment limited to 50W
ERP and 100 meters HAAT to protect
Channel 274A1 in Thunder Bay,
Ontario. With those limitations,
Channel 274C can be allotted to Grand
Portage, Minnesota, in compliance with
the Commission’s minimum distance
separation requirements at city
reference coordinates without site
restriction. The coordinates for Channel
274C at Grand Portage, Minnesota, are
47-57-50 North Latitude and 89-41-05
West Longitude.

DATES: Effective April 10, 2006.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04—433,
adopted February 22, 2006, and released
February 24, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC, 20554, (800) 378—3160,
or via the company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Minnesota, is
amended by adding Channel 274C at
Grand Portage.

Federal Communications Commisssion.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2488 Filed 3—14—06; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-514; MB Docket No. 05-117]
Radio Broadcasting Services; Bairoil
and Sinclair, WY

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Audio Division, on its on
motion, substitutes Channel 235A for
vacant Channel 265A at Bairoil,
Wyoming and substitutes Channel 267C
for vacant Channel 262C at Sinclair,
Wyoming to resolve existing distance

spacing conflicts. Channel 235A can be
allotted to Bairoil, Wyoming in
conformity with the Commission’s rules
without a site restriction at coordinates
42-14-40 NL and 107-33-32 WL.
Channel 267C can be allotted to
Sinclair, Wyoming consistent with the
minimum distance separation
requirements of Section 73.207(b) of the
Commission’s rules, provided there is a
site restriction of 9.6 kilometers (6
miles) west of the community at
coordinates 41-46—19 NL and 107-13—
40 WL. This document also dismisses
the counterproposal filed jointly by
Michael Radio Group, permittee of
Station KGRK(FM), Channel 252A,
Glenrock, Wyoming and White Park
Broadcasting, Inc., permittee of Station
KTED(FM), Channel 265C2, Douglas,
Wyoming.
DATES: Effective April 17, 2006.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 05-117,
adopted March 1, 2006, and released
March 3, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20054,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).
The FM Table of Allotments lists
Channel 281A at Bairoil. Channel 281A
at Bairoil was inadvertently added to
the Table. See Wamsutter and Bairoil,
Wyoming, 15 FCC Rcd 12759 (MMB
2000).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of the Code of Federal

Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
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§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by removing Channel 281A and adding
Channel 235A at Bairoil and by
removing Channel 262C and adding
Channel 267C at Sinclair.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2487 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-344; MB Docket No. 05-240; RM—
11261]

Radio Broadcasting Services;
Fernandina Beach and Yulee, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants a
petition filed by Tama Radio Licenses of
Jacksonville, FL, Inc., licensee of Station
WJSJ(FM), Channel 287A, Fernandina
Beach, Florida, requesting the
reallotment of Channel 287A from
Fernandina Beach to Yulee, Florida, as
its first local service and modification of
the Station WJSJ(FM) license
accordingly. See 70 FR 48360. Channel
287A can be allotted to Yulee in
conformity with the Commission’s
rules, provided there is a site restriction
of 10.6 kilometers (6.6 miles) southeast
of the community, using reference
coordinates 30-34—00 NL and 81-31-30
WL. To accommodate the reallotment,
this document granted the relocation of
transmitter site for co-owned Station
WSJF(FM), Channel 288C3, St.
Augustine Beach, Florida to reference
coordinates 29-46-53 NL and 81-15-25
WL. This site requires a site restriction
of 7.0 kilometers (4.3 miles) south of the
community.

DATES: Effective April 3, 2006.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 05-240,

adopted February 15, 2006, and released
February 17, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20054,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m The Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Florida, is amended
by removing Fernandina Beach,
Channel 287A and by adding Yulee,
Channel 287A.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2486 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-421; MB Docket No. 05-296; RM—
11289]

Radio Broadcasting Services; Okeene,
OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Charles Crawford, allots
Channel 268C3 at Okeene, Oklahoma, as
the community’s first local FM service.

Channel 268C3 can be allotted to
Okeene, Oklahoma, in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 19.1 km (11.9 miles)
northeast of Okeene. The coordinates for
Channel 268C3 at Okeene, Oklahoma,
are 36—15—00 North Latitude and 98—
11-00 West Longitude. See
Supplementary Information infra.

DATES: Effective April 10, 2006.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 05—-296,
adopted February 22, 2006, and released
February 24, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, (800) 378-3160,
or via the company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Okeene, Channel
268C3.

Federal Communications Commaission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 06—2485 Filed 3—14—06; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Part 192

[Docket No. PHMSA-1998-4868; Amdt. 192—
102]

RIN 2137-AB15

Gas Gathering Line Definition;
Alternative Definition for Onshore
Lines and New Safety Standards

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Final rule.

SUMMARY: This action adopts a
consensus standard to distinguish
onshore gathering lines from other gas
pipelines and production operations. In
addition, it establishes safety rules for
certain onshore gathering lines in rural
areas and revises current rules for
certain onshore gathering lines in
nonrural areas. Operators will use a new
risk-based approach to determine which
onshore gathering lines are subject to
PHMSA'’s gas pipeline safety rules and
which of these rules the lines must
meet. PHMSA intends this action to
reduce disagreements over
classifications of onshore gathering
lines, increase public confidence in the
safety of onshore gathering lines, and
provide safety rules consistent with the
risks of onshore gathering lines.

DATES: This final rule takes effect April
14, 2006. The Director of the Federal
Register approves the incorporation by
reference of API RP 80 in this rule as of
April 14, 2006.

FOR FURTHER INFORMATION CONTACT:
DeWitt Burdeaux by phone at 405-954—
7220 or by e-mail at
dewitt.burdeaux@dot.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. Current Regulation of Onshore
Gathering Lines; Definition Problem

Gas gathering lines are pipelines used
to collect natural gas from production
facilities and transport it to transmission
or distribution lines, which then
transports it to the consumer. PHMSA'’s
pipeline safety rules in 49 CFR part 192
apply to the transportation of natural
gas and other gas by pipeline. However,
onshore gathering lines in rural areas
(areas outside cities, towns, villages, or
designated residential or commercial
areas) are subject only to § 192.612,
which prescribes inspection and burial
requirements for lines within Gulf of

Mexico inlets (§§ 192.1(b)(4) and (b)(5)).
(Note: Lines in these inlets are not
covered by this final rule.)

Under § 192.9, gathering lines in
nonrural areas must meet the same
safety standards for design,
construction, testing, operation, and
maintenance as gas transmission lines,
except the requirements of § 192.150 on
passage of an internal inspection device
(also known as smart pigs) and subpart
O on integrity management. In addition,
PHMSA'’s drug and alcohol testing
regulations in 49 CFR part 199 apply to
nonrural gas gathering lines.

Section 192.3 currently defines the
terms “gathering line,” “transmission
line,” and ““distribution line’’:

“Gathering line” means a pipeline that
transports gas from a current production
facility to a transmission line or main.
“Transmission line” means a pipeline, other
than a gathering line, that transports gas from
a gathering line or storage facility to a gas
distribution center or storage facility;
operates at a hoop stress of 20 percent or
more of a Specified Minimum Yield Strength
(SMYS), or transports gas within a storage
field. “Distribution line” means a pipeline
other than a gathering or transmission line.

Because these definitions are circular
and part 192 does not define
“production facility,” operators and
government inspectors have had
difficulty distinguishing regulated
gathering lines from unregulated
production facilities and unregulated
gathering lines from regulated
transmission and distribution lines.
Also, the complexity of many gathering
systems has increased the difficulty of
distinguishing gathering lines.

B. Past Attempts To Resolve the
Definition Problem and Determine the
Need To Regulate Rural Gathering Lines

In 1974, DOT tried to correct the
problem of distinguishing gathering
lines by proposing to revise the
gathering line definition (39 FR 34569;
Sept. 26, 1974). However, the proposal
was later withdrawn because comments
indicated many terms and phrases were
unclear (43 FR 42773; Sept. 21, 1978).
Afterward, the problem lingered until
1986, when the National Association of
Pipeline Safety Representatives
(NAPSR), a nonprofit association of
State pipeline safety officials, surveyed
its members and reported numerous and
continuing disagreements with
operators over gathering lines. Driven by
the NAPSR survey, in 1991 DOT again
proposed to revise the gathering line
definition (56 FR 48505; Sept. 25, 1991).
However, the public response was
generally unfavorable, so DOT delayed
any further action until it collected and
considered more information.

Part 192 does not regulate the safety
of most rural gathering lines because,
until 1992, the pipeline safety law (49
U.S.C. Chapter 601) restricted DOT’s
authority over onshore gathering lines to
lines in nonrural locations.? In 1992,
Congress gave DOT specific authority to
define gas gathering lines for purposes
of safety regulation, and to regulate a
class of rural gathering lines called
“regulated gathering lines” (49 U.S.C.
60101(a)(21) and 60101(b)). The new
authority directed DOT to consider
functional and operational
characteristics in defining gathering
lines. Further direction was to consider
such factors as location, length of line,
operating pressure, throughput, and gas
composition in deciding which rural
lines warrant regulation. This authority
also expressly allows PHMSA to depart
from the concepts of gathering under the
Natural Gas Act (15 U.S.C. 717 et seq.)

In 1999, in furtherance of the still
open 1991 gathering line proceeding
and Congress’ action on gathering lines,
DOT opened a Web site for public
discussion of the definition problem
and the need to regulate rural gathering
lines (Docket No. PHMSA-1998-4868;
64 FR 12147; Mar. 11, 1999). The
comments mainly focused on the
comprehensive work by the American
Petroleum Institute (API), later
published as API Recommended
Practice 80, “Guidelines for the
Definition of Onshore Gas Gathering
Lines” (API RP 80). API RP 80 defines
onshore gas gathering lines through a
series of definitions, descriptions, and
diagrams intended to represent the
varied and complex nature of
production and gathering in the U.S.
Although industry commenters spoke
favorably about the API RP 80 gathering
line definition, NAPSR objected to the
use of certain “furthermost
downstream” endpoints to mark the
beginning and end of gathering.
NAPSR’s concern was if the definition
were included in part 192, operators
would have an incentive to establish or
move the endpoints further downstream
to reduce the amount of regulated
pipelines. While considering its next
step, DOT published an Advisory
Bulletin to remind operators it was still
regulating gathering lines according to
court precedents and its prior
interpretations (67 FR 64447; October
18, 2002).

Then in 2003, DOT held public
meetings in Austin, Texas (68 FR 62555;
November 5, 2003) and Anchorage,
Alaska (68 FR 67129; December 1, 2003)

1In 1990 Congress gave DOT limited authority
over gathering lines in Gulf of Mexico inlets (see
Pub. L. 101-599).
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to attract more comments on the best
way to define gas gathering lines and
what, if any, safety rules may be needed
for rural gathering lines. At the
meetings, DOT gave the history of the
gas gathering issue and proffered a
“sliding corridor” concept as a possible
basis for deciding which lines should be
regulated. Under this concept,
previously used in a pipeline safety
enforcement case, operators would slide
along their gathering lines an imaginary
corridor with dimensions 1000 feet long
and the width would be based on the
stress level. Wherever the corridor
contained five or more dwellings, the
gathering line would be subject to safety
rules, the intensity of which would
increase with the stress level.
Transcripts of both meetings are in the
docket (PHMSA-1998-4868-120 and
122).

As a follow-up to these two meetings,
DOT published a notice extending the
time for comments and clarifying its
intentions about defining and regulating
gathering lines (69 FR 5305; February 4,
2004). DOT said definitions of
production and gathering should not
overlap State regulations on production
and should be capable of consistent
application by regulators and operators.
Also, the notice explained the need for
comments on an appropriate approach
to identify rural lines warranting
regulation. After the 2003 public
meetings, DOT met several times with
State agency officials, industry
representatives, and others to obtain
views on gathering line risks and the
need for safety rules. Notes of these
informal meetings are in Docket No.
PHMSA-1998-4868.

C. Public Comments Resulting From the
Public Meetings

Twenty-three comments were
submitted as a result of the public
meetings and clarification notice. Three
industry commenters expressed
satisfaction with the current part 192
gathering line definition and prior DOT
interpretations. But most commenters,
including a coalition of trade
associations, urged adoption of API RP
80 as the basis for determining onshore
gas gathering lines. These commenters
believed it would result in few, if any,
reclassifications of pipelines from
production to gathering or gathering to
transmission. However, NAPSR
opposed the unqualified use of API RP
80 because of its use of the term
“furthermost downstream” to identify
the beginning and possible ends of
gathering. NAPSR suggested several
limitations to prevent manipulating the
term “‘furthermost downstream” to

change production to gathering or
gathering to transmission.

On the need to regulate rural lines,
some trade associations contended rural
gathering lines generally pose a low risk
to public safety, citing an incident
survey the Gas Processors Association
(GPA), a trade association representing
gatherers and processors, conducted in
December 2003. These trade
associations and the U.S. Department of
Energy (DOE) suggested that DOT
should first identify and analyze the
risks involved and then target
regulations to specific problems. Cook
Inlet Keeper, a nonprofit organization
dedicated to protecting Alaska’s Cook
Inlet Watershed and North Slope
Borough, the northernmost county of
Alaska, advocated regulation of all
unregulated lines threatening people
and the environment. Cook Inlet Keeper
also submitted data on releases from
unregulated pipelines in Alaska.

GPA presented the survey at a
meeting of PHMSA’s gas pipeline safety
advisory committee on February 5, 2004
(Docket No. PHMSA-1998—-4470-120).
The survey asked 40 operators of rural
gas gathering lines about incidents
impacting the public during a 5-year
period (1999-2003). The survey showed
58 incidents occurred on 171,768 miles
of pipeline, about 96 percent of GPA
members’ gathering lines. The incidents
resulted in three injuries and one death
as well as evacuations, minor property
damage ($5,000-$25,000), and major
property damage (over $25,000).
Corrosion caused most of the incidents,
followed by third-party excavation,
which produced the most severe
consequences (including the death and
two of the injuries). No other cause
occurred more than twice. In
comparison to transmission incidents
reported to DOT over the same period,
transmission lines impacted the public
from three to six times more often, even
though the reporting threshold for
property damage was 10 times as high
as the survey’s threshold. GPA
attributed the lower impact of rural
gathering lines to operators’ safety
practices and to operating conditions
generally involving sparsely populated
areas, low pressures, and small pipe
sizes.

Concerning the approach to
regulation, the coalition suggested an
overall plan covering rural and nonrural
lines under which the intensity of
regulation would increase with risk
determined by operating parameters and
population density. Under the current
plan, regulated nonrural gathering lines
posing a lower risk would be subject to
fewer safety rules than they are now.
ONEOK, Inc., an operator of gas

gathering lines, suggested a similar but
more detailed tiered approach. Delta
County, Colorado preferred the ““sliding
corridor” approach discussed at the
public meetings. Two industry
commenters favored a hands-off
approach that would leave the
regulation of rural gathering to State
agencies already regulating oil and gas
production.

Several trade associations were
concerned about the impact of any new
DOT regulations on rural gathering
lines. DOE and the Independent
Petroleum Association of America were
particularly concerned that increased
costs could cause producers to shut in
marginally profitable wells. They
pointed out that since marginal wells
account for about 10 percent of U.S. gas
production, additional costs could
reduce gas supplies.

D. Alternatives To Resolve the
Definition Problem

Considering the previous attempts in
1974 and again in 1991 to resolve the
definition problem were controversial,
we concluded a single definition wholly
consistent with industry’s complex
practices probably could not be
developed. So we looked closer at API
RP 80. Its development by a wide range
of experienced personnel, its attention
to detail, and its backing by commenters
led us to believe it could, if used
appropriately, distinguish gathering
lines under part 192 without the
controversy attendant to the earlier
proposals. In reaching this conclusion,
we did not intend persons to use API RP
80 for non-safety purposes, such as to
identify gathering under the Natural Gas
Act. By its own terms, API RP 80
applies only in the context of pipeline
safety: “[TTlhe definitions presented
herein are not designed to address
issues—nor are they intended for
application—in any regulatory context
other than gas pipeline safety pursuant
to the Federal Pipeline Safety Act”
(section 2.6.2.4 of API RP 80).

We considered the following ways
API RP 80 could serve to determine
onshore gas gathering under part 192:

1. Use APIRP 80 as guidance to
determine the beginning and end of
onshore gathering under the present
part 192 definition. The advantages of
this alternative were some operators
would likely support it and rulemaking
would not be necessary. On the other
hand, this alternative would probably
not be sufficient to satisfy the
congressional directive to define gas
gathering and it would provide a shaky
basis for regulating rural gathering lines.
In addition, NAPSR’s comments
suggested many State pipeline safety
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agencies would be unlikely to accept
some API RP 80 provisions even as
guidance.

2. Adopt API RP 80 as the basis for
determining onshore gas gathering lines.
This alternative had wide industry
support, would likely minimize the
difficulty of distinguishing gathering
lines, and would likely result in few
pipeline reclassifications. However, API
RP 80’s many supplemental definitions,
descriptions, and diagrams, although
helpful, could be difficult to apply
uniformly. Also, as NAPSR contended,
the “furthermost downstream”
provisions of API RP 80 could result in
manipulation of endpoints to avoid
pipeline regulation. If that happened,
State pipeline safety agencies could lose
control over many miles of pipeline
they now regulate, and public safety
could be compromised.

3. Adopt API RP 80, but with
limitations to remove opportunities for
manipulation. The main advantage of
this alternative was it would balance
industry’s desire to use API RP 80 with
NAPSR’s desire for definite endpoints.
The disadvantage was limitations could
make API RP 80 more difficult to apply.
In addition, any limitation could renew
industry’s claims of line
reclassifications. As discussed further in
section II of this preamble, we chose
this alternative for the proposed
definition of ““onshore gathering line.”

E. Need for DOT Rules on the Safety of
Onshore Rural Gathering Lines

PHMSA has authority under 49 U.S.C.
60102(a) to issue safety standards for gas
pipeline transportation. In 1992,
Congress granted DOT specific authority
to define gas gathering for purposes of
safety regulations. Congress also
recognized that some rural gathering
lines might present unacceptable risks
and authorized DOT to regulate lines
whose risk warranted regulation. In its
report on H.R. 1489, a bill leading to the
1992 change in the law, the House
Committee on Energy and Commerce
said “DOT should find out whether any
gathering lines present a risk to people
or the environment, and if so how large
arisk and what measures should be
taken to mitigate the risk.” (H.R. Report
No. 102—247, Part 1, 102nd Cong., 1st
Sess. 23 (1991)).

As discussed above, because DOT
lacked information about whether the
risks of rural lines warranted regulation,
it held a Web discussion and then two
public meetings to get input from the
public on the need to regulate these
lines. GPA submitted the most detailed
information based on a survey of its
members. Although the survey results
showed rural gathering lines presented

a lower risk to the public than
transmission lines, the impacts to the
public and property during the survey
period were not insignificant. Many
people living or working near rural lines
suffered adverse consequences. Also,
the potential for future harm was
apparent, because the survey confirmed
the leading threats to rural gathering
lines: corrosion and excavation damage,
matched the leading threats to regulated
gas pipelines.

Not all rural gathering lines present as
low a risk as the lines in GPA’s survey.
Some rural lines are near pockets of
housing or operate at high pressures
threatening housing further away. In
fact, high-pressure gathering lines in
populated areas can present the same
risk as regulated transmission lines.

In consideration of the known and
foreseeable risks presented by rural
gathering lines, we decided it was no
longer appropriate to maintain the
almost total exemption of rural lines
from part 192. But in changing the
present exemption, we also decided to
focus on lines posing significant risk, or
lines located where a release of gas
could have serious consequences.

F. Approach To Regulating Onshore
Gathering Lines

We believe the potential for harm of
some onshore gathering lines is too low
to warrant DOT regulation. These lines
generally have small diameters and
operate at low pressures in remote or
secluded areas.

For other lines, we agree with
commenters that the level of regulation
should increase as risk increases by
operating pressure and proximity to
people. Under this approach, the
highest risk lines would have the most
regulation. This approach is consistent
with the statutory directive on
determining which rural gathering lines
warrant regulation.

In deciding what safety rules to apply
according to risk, we favored the tiered
models two commenters suggested.
Tiers are a reasonable way to pair safety
regulations with lines posing different
levels of risk. However, considering the
need for practicality in both compliance
and enforcement, we created a model
with only two tiers. This approach is
discussed in more detail in section II of
this preamble.

Currently, part 192 regulates nonrural
gathering lines and transmission lines
similarly, except § 192.150 pig passage
and subpart O apply only to
transmission lines. Nevertheless,
PHMSA'’s incident data indicate
gathering and transmission lines do not
pose the same overall level of risk to the
public. This data shows that

transmission line incidents have had a
greater impact on the public than
gathering line incidents. We therefore
believe a significant factor in many
nonrural gathering line segments is that
they operate at low pressures away from
highly populated areas. So safety rules
intended for all transmission lines are
probably not appropriate for all
gathering lines.

A related problem with the current
part 192 approach to regulation of
nonrural lines involves line segments
inside sparsely populated areas of cities
or towns. Often a city or town will
extend its boundaries to incorporate
these rural-like areas. For instance, a
low-pressure gathering line in such
areas may be distant from any populated
site but because it lies within city or
town boundaries it becomes subject to
part 192 and must meet transmission
line rules.

We believe a risk-based approach is
the most suitable for applying part 192
rules to onshore gathering lines whether
the lines are in rural or nonrural areas.
Regulation of an onshore gathering line
should not depend on subdivision or
local government boundaries as it does
now, but on the risk the line poses to
the public based on its pressure and
proximity to people. For example, the
proximity of a line to dwellings is a
much more precise measure of risk than
the rural-nonrural approach currently in
use. For nonrural lines, this change to
a risk-based approach would maintain
the current level of regulation where
justified by risk. At the same time, it
would lighten the present regulatory
burden on less risky lines.

II. Proposed Rules

To get public comments on its latest
approach to defining and regulating the
safety of onshore gas gathering lines, on
October 3, 2005, PHMSA published a
supplementary notice of proposed
rulemaking (SNPRM) (70 FR 57536).
The SNPRM was a continuation of the
rulemaking proceeding started by the
1991 notice of proposed rulemaking
(NPRM).

The SNPRM sought comments on
proposed new definitions of the terms
“onshore gathering line”” and ‘“‘regulated
onshore gathering line.” These
definitions would provide the basis for
determining which gas pipelines would
be subject to part 192 rules for regulated
onshore gathering lines. Any onshore
gathering line not covered by the
proposed definition of “regulated
onshore gathering line’” would not be
subject to part 192. The SNPRM also
sought comments on proposed risk-
based safety rules for regulated onshore
gathering lines. A description of the
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proposed definitions and safety rules
follows.

A. Proposed Definition of “Onshore
Gathering Line”

We wanted to define “onshore
gathering line” in a way that not only
reasonably matched current
classifications but also addressed
NAPSR’s concerns. So we proposed to
allow operators to use API RP 80 to
determine “onshore gathering lines.”
But use of API RP 80 would be subject
to the following five limitations on the
beginning of gathering and the possible
endpoints of gathering under section
2.2(a) of API RP 80:

1. Under section 2.2(a)(1), the
beginning of an onshore gathering line
is the furthermost downstream point in
a production operation. We proposed to
restrict this point to piping or
equipment used solely in the process of
extracting natural gas from the earth for
the first time and preparing it for
transportation or delivery. The purpose
of the limitation was to ensure certain
dual-use equipment, capable of use in
either production or transportation,
would be part of gathering when not
used solely in the process of extracting
and preparing gas for transportation.

2. Under section 2.2(a)(1)(A), the first
possible endpoint is the inlet of the
furthermost downstream natural gas
processing plant, other than a natural
gas processing plant located on a
transmission line. We proposed this
endpoint may not be a natural gas
processing plant located further
downstream than the first downstream
natural gas processing plant unless the
operator can demonstrate, based on
sound engineering reasons, gathering
should extend beyond the first plant.
Past DOT interpretations and State
agency enforcement actions have
recognized the first downstream natural
gas processing plant as the customary
end of gathering. (See PHMSA’s Web
site for interpretations and enforcement
actions: http://www.phmsa.dot.gov/.)

3. Under section 2.2(a)(1)(B), the
second possible endpoint is the outlet of
the furthermost downstream gathering
line gas treatment facility. We proposed
this endpoint would apply only if no
other endpoint under sections 2.2(a)(1)
(A), (C), (D) or (E) existed.

4. Under section 2.2(a)(1)(C), the third
possible endpoint is the furthermost
downstream point where gas produced
in the same production field or separate
production fields are commingled. This
endpoint recognizes a gathering line
may receive gas from several production
fields. But because it does not restrict
the distance between fields, gathering
could potentially continue endlessly,

causing reclassifications from
transmission to gathering along the way.
To set a reasonable limit, we proposed
that separate production fields from
which gas is commingled must be
within 50 miles of each other. We
specifically invited comments on
whether a maximum distance is needed.

5. Under section 2.2(a)(1)(D), the
fourth possible endpoint is the outlet of
the furthermost downstream compressor
station used to lower gathering line
operating pressure to facilitate
deliveries into the pipeline from
production operations or to increase
gathering line pressure for delivery to
another pipeline. For consistency with
our past interpretations and current
enforcement policy, we proposed to
limit this endpoint to the outlet of a
compressor used to deliver gas to
another pipeline.

We did not propose a limitation on
the fifth possible endpoint under
section 2.2(a)(1)(E). This endpoint is the
connection to another pipeline
downstream of the furthermost
downstream endpoint under sections
2.2(a)(1)(A) through (D), or in the
absence of such an endpoint, the
furthermost downstream production
operation. The endpoint applies to
connecting lines described as
“incidental gathering” under section
2.2.1.2.6 of APIRP 80. An example of
a connecting line is a pipeline that runs
from the outlet of a natural gas
processing plant to a transmission line.
PHMSA considers “incidental
gathering” to include only lines that
directly connect a transmission line to
one of the endpoints (A) through (D), as
limited by this final rule. Lines that
connect a transmission line to one of
these endpoints by way of another
facility are not considered “incidental
gathering.”

B. Proposed Definition of “‘Regulated
Onshore Gathering Line”’

We proposed to amend § 192.3 to
define “regulated onshore gathering
lines” by either of two risk categories,
Type A and Type B, based on operating
stress and location. Type A would
include lines whose maximum
allowable operating pressure (MAOP)
results in a hoop stress of 20 percent or
more of SMYS, and non-metallic lines
whose MAOP is more than 125 per
square inch gauge (psig). The location
would be Class 3 and 4 locations, as
defined in § 192.5, and other areas the
operator determines using potential
impact circles with five or more
dwellings or a sliding corridor 440 yards
by 1000 feet with either 5 or more
dwellings per 1000 feet or 25 or more
dwellings per mile, whichever results in

more regulated lines. Type A lines in a
Class 1 or Class 2 location would also
include additional lengths of line
upstream and downstream to serve as a
shield against potential harm to nearby
dwellings.

Type B lines would include metallic
lines whose MAOP produces a hoop
stress of less than 20 percent of SMYS,
and non-metallic lines whose MAOP is
125 psig or less. The location would be
Class 3 and 4 locations and other areas
determined by a sliding corridor 300
feet by 1000 feet with 5 or more
dwellings per 1000 feet. Lines within a
Class 1 or Class 2 location would
include additional lengths of line as a
shield against potential harm to nearby
dwellings.

C. Proposed Safety Requirements

We proposed to revise § 192.9 to
include safety requirements for all
gathering lines subject to part 192.
Paragraph (b) would simply restate the
present part 192 requirements
applicable to offshore gathering lines.

Under paragraph (c), Type A
regulated onshore gathering lines would
have to meet part 192 requirements
applicable to transmission lines, except
requirements concerning the passage of
smart pigs (§ 192.150) and integrity
management (subpart O). Because of the
higher stress at which Type A lines
operate and their ability to harm more
of the public, we considered Type A
lines to warrant safety requirements
equivalent to transmission line
requirements. Currently regulated
gathering lines are subject to these
requirements.

Paragraph (d) contains the proposed
requirements for Type B regulated
onshore gathering lines. These lines,
although located near the public and
housing, operate at a lower stress than
Type A lines and pose a lower-risk. So
for Type B lines, we proposed safety
requirements focused just on the main
threats to these lines—corrosion and
excavation damage. First, new lines and
existing lines replaced, relocated, or
otherwise changed would have to be
designed, installed, constructed,
initially inspected, and initially tested
according to part 192 requirements.
Second, operators of Type B lines would
have to control corrosion according to
applicable subpart I requirements; carry
out a damage prevention program under
§192.614; establish MAOP under
§192.619; install and maintain line
markers under § 192.707 according to
transmission line requirements; and
establish a public education program as
required by § 192.616.

To allow time for line identification
and preparation for compliance, we
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proposed extended compliance
deadlines in paragraph (e) for operation
and maintenance requirements.
Similarly, we proposed to amend
§192.13 to allow 1 year after the final
rule takes effect before new, replaced,
relocated, or otherwise changed lines
would have to meet design and
construction requirements. Also in
paragraph (e), we proposed to allow
operators 1 year to bring unregulated
lines into compliance if they become
regulated because of changes in
population.

In addition, we proposed to ease the
transition to regulated status of newly
regulated lines and lines subsequently
regulated due to population increases by
revising the MAOP requirements of
§§192.619(a)(3) and (c). The proposal
would allow operation of a line at the
highest actual operating pressure to
which it was subjected during the 5
years before the final rule is published
or the line becomes regulated.

As part of the corrosion control
requirements, we proposed to apply
those subpart I requirements specifically
applicable to pipelines installed before
August 1, 1971, to regulated onshore
gathering lines in existence when the
final rule takes effect and not previously
subject to subpart I (lines in rural
locations). Other subpart I requirements
specifically applicable to pipelines
installed after July 31, 1971, would not
apply to these existing lines unless they
substantially meet the requirements.

D. Related Proposals

We proposed to amend § 192.1(b)(4)
to exclude from part 192 onshore
gathering lines operating under vacuum,
or at less than atmospheric pressure. We
reasoned that regulation was not
necessary because these lines pose little
risk since they cannot release natural
gas to the atmosphere. An additional
amendment to this section clarifies the
present rulemaking on onshore
gathering lines does not affect gathering
lines in inlets of the Gulf of Mexico.

III. Advisory Committee
Recommendations

The Technical Pipeline Safety
Standards Committee (TPSSC), a
statutorily mandated advisory
committee, advises PHMSA on
proposed safety standards and other
policies concerning gas pipelines. The
committee has an authorized
membership of 15 persons with
membership evenly divided between
government, industry, and the public.
Each member is qualified to consider
the technical feasibility, reasonableness,
cost-effectiveness, and practicability of
proposed pipeline safety standards.

The TPSSC considered the SNPRM at
a teleconference on January 19, 2006.
During the conference, we discussed the
public comments summarized in section
IV of this preamble and the draft
Regulatory Evaluation of costs and
benefits. After careful consideration, the
TPSSC voted unanimously to find the
SNPRM and supporting Regulatory
Evaluation technically feasible,
reasonable, practicable, and cost-
effective, subject to resolution of the
comments in the manner we discussed.
A transcript of the teleconference is
available in Docket No. PHMSA—98—
4470.

IV. Disposition of Comments on
Proposed Rules

We received written comments on the
SNPRM from 19 sources: American Gas
Association (AGA), Clark Resource
Council and Powder River Basin
Resource Council, Columbia Gas
Transmission Corporation (Columbia),
Cook Inlet Keeper, Dominion Delivery
(Dominion), Duke Energy Field Services
(Duke), Equitable Resources (Equitable),
Independent Petroleum Association of
America (IPAA), National Association of
Pipeline Safety Representatives
(NAPSR), National Fuel Gas Supply
Corporation (NFGSC), Oil and Gas
Industry Onshore Gas Gathering
Regulation Coalition (Coalition),
Oklahoma Corporation Commission
(OCC), Oklahoma Independent
Petroleum Association (OIPA), Pipeline
Safety Trust (PST), Public Service
Commission of West Virginia (PSCWV),
Public Utilities Commission of Ohio,
Robert A. Honig, Susan Franzheim, and
West Texas Gas, Inc. (West).

In the SNPRM, we discussed the
impact our proposed gathering line
definition might have on economic
decisions of the Federal Energy
Regulatory Commission (FERC).
Although we concluded the definition
was unlikely to influence FERC’s
decisions, we suggested an alternative
approach that would not define
gathering lines, just which gathering
lines would be regulated for safety. We
specifically invited comments on the
potential impact of the proposed
definition on FERC decisions, on ways
to avoid difficulties of the alternative
approach, and on advantages and
disadvantages of either approach. No
one who submitted comments on the
SNPRM addressed any of these issues
either directly or indirectly. We
continue to believe that the approach
we adopt in this final rule will not have
implications on FERC practice. This
approach does not rely on the Natural
Gas Act for determining if a pipeline is
a gathering line.

Commenters generally favored the
proposed definitions and tiered safety
requirements subject to changes
discussed in the outline below.
However, West was against regulation of
rural gathering lines, saying it was not
needed because strong economic and
liability-avoidance incentives encourage
safe operations, and States can act if
needed. West also said the Regulatory
Evaluation was based on
unsubstantiated assumptions,
particularly with respect to the impact
of lost reserves due to premature
abandonment of stripper wells.

We disagree with West on the need
for DOT regulation of rural gas gathering
lines. Although operators have
economic and legal incentives to
operate these lines safely and States can
take regulatory action, we think DOT
regulation is still needed. As explained
above in section I of this preamble, this
need derives from the Congress’ concern
about the safety of higher-risk rural
gathering, public comments favoring
regulation where warranted by risk, and
the incident data industry submitted
showing rural gathering lines
experience the same leading causes of
accidents as lines PHMSA now
regulates. Thus, the present exemption
of rural gathering lines from nearly all
safety rules in part 192 is no longer
appropriate. We took West’s comment
on the draft Regulatory Evaluation into
account in preparing a final evaluation.

A. Limitations on Using API RP 80
Definition of “Gathering Line”’

As explained in the SNPRM, we
proposed to adopt API RP 80 as the
basis for determining onshore gathering
lines and which of these lines would be
subject to part 192 (70 FR 57540). Under
this proposal, to determine if a pipeline
is an onshore gathering line, operators
would use API RP 80 in its entirety,
including the definition of “gathering
line” in section 2.2, the definition of
“production operation” in section 2.3,2
the supplemental terms in section 2.4,
and the Decision Trees, and
Representative Applications.

However, we recognized the
definition of “gathering line” in section
2.2 of API RP 80 is susceptible to
manipulation because it uses the term
“furthermost downstream” to identify

2 As defined in section 2.3 of APIRP 80,
“production operation” means piping and
equipment used for production and preparation for
transportation or delivery of hydrocarbon gas and/
or liquids and includes the following processes: (a)
Extraction and recovery, lifting, stabilization,
treatment, separation, production processing,
storage, and measurement of hydrocarbon gas and/
or liquids; and (b) associated production
compression, gas lift, gas injection, or fuel gas
supply.
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facilities marking the beginning and end
of a gathering line. By installing certain
dual-use equipment (equipment used in
either production or pipeline
transportation, such as separators or
dehydrators) further downstream from
normal production, operators could
arguably extend production and reduce
the amount of regulated gathering.
Similarly, the “furthermost
downstream” feature would allow
operators to manipulate gathering
endpoints marking the changeover to
transmission, resulting in
inconsistencies with prior DOT
interpretations. So we proposed the
following five limitations on use of the
definition.

1. Limitation on Furthermost Point of
Production

Under section 2.2(a)(1) of API RP 80,
gathering begins at the furthermost
downstream point in a “production
operation.” We proposed the following
limitation on this aspect of the
definition:

The beginning of a gathering line may not
be further downstream than piping or
equipment used solely in the process of
extracting natural gas from the earth for the
first time and preparing it for transportation
or delivery.

The purpose was to classify dual-use
equipment as transportation equipment
if it is not used in the process of
producing and preparing gas for
transportation. In other words, once
produced gas enters pipeline
transportation, any dual-use equipment
installed further downstream would be
transportation equipment and not
production equipment.

a. Comments

Coalition thought the limitation
would expand gathering to include
facilities, such as centralized separation,
that API RP 80 describes as “production
operations.” It offered the following
alternative wording to preclude
production manipulation:

The beginning of a gathering line * * *
shall not be artificially circumvented by:

(1) The installation of one or more pieces
of equipment at an extreme downstream
location not normally associated with a
production operation; or

(2) Natural gas injection into, and
subsequent withdrawal from, a gas storage
cavern or field.

Similarly, IPAA found the proposal
confusing and said it would impact
potentially thousands of producers
across the country. It urged us to adopt
a clear production definition, and
suggested the following:

“Production Operation” means any piping
and equipment that qualify as a production

operation under section 2.3 of API RP-80,
with the following limitations: (1) Facilities
operated in connection with natural gas
storage operations shall be excluded; and (2)
separation and dehydration facilities located
contrary to the prudent operating standards
commonly applicable in the industry to the
particular geographic location and solely for
the purpose of avoiding regulation as a
gathering line under Title 49 of the Code of
Federal Regulations, part 192, shall be
excluded.

OCC, OIPA, NAPSR, and PST found the
proposed limitation ambiguous. They
too recommended alternative solutions.
OCC and OIPA asked us to clarify the
reference to the API RP 80 definition of
“production operations.” NAPSR and
PST recommended adding the phrase
“for the first time” at the end of the
proposed limitation.

b. PHMSA Response

We think the text of the proposed rule
(70 FR 47546) was the cause of the
commenters’ concerns. Nowhere does
the proposed text say operators must
use API RP 80 in its entirety to
determine onshore gathering lines, even
though in the SNPRM preamble we
proposed such use subject to certain
limitations on section 2.2. This
omission created uncertainty about use
of the API RP 80 definition of
“production operations.” In addition,
commenters may have thought the
phrasing of the proposed limitation
would narrow the meaning of
“production operations” in API RP 80.
However, we merely intended the
limitation to clarify the classification of
dual-use equipment positioned
downstream from production
operations.

To resolve this misunderstanding, the
final rule does not add a definition of
“onshore gathering line” to § 192.3 as
proposed. Instead, we created a new
§192.8, titled “How are onshore
gathering lines and regulated onshore
gathering lines determined?” Paragraph
(a) of this new section allows operators
to determine onshore gathering lines
according to API RP 80, subject to
certain limitations. Thus, operators
must use API RP 80 in its entirety to
determine onshore gathering lines, not
just section 2.2 as the proposed
definition of “onshore gathering line”
implied.

In addition, in final §192.8(a)(1), we
changed the proposed limitation on the
furthermost point of production to focus
on the classification of dual-use
equipment. The limitation now provides
the beginning of gathering may not
extend beyond the furthermost
downstream point in a production
operation. This furthermost point does
not include equipment capable of use in

either production or transportation,
such as separators or dehydrators,
unless the equipment is involved in the
processes of “production and
preparation for transportation or
delivery of hydrocarbon gas” within the
meaning of “production operation”
under section 2.3 of APIRP 80. This
change removes any inference that the
limitation narrows the meaning of
“production operation” under section
2.3 of APIRP 80.

We did not adopt commenters’
suggestions to exclude from production
“equipment at an extreme downstream
location not normally associated with a
production operation” or ‘““facilities
located contrary to the prudent
operating standards” because these
terms are not precise enough for a safety
rule. However, we think the situations
they depict are relevant to deciding if
equipment falls within the meaning of
“production operation” under API RP
80. Also, we did not think additional
use of the term “‘for the first time,” as
two commenters suggested, would
lessen the confusion the proposed
limitation created. Finally, we did not
see any need to exclude from
production any equipment used in
connection with a natural gas storage
cavern or field because section 2.4.4 of
APIRP 80 indicates the term “‘storage”
in the definition of “production
operation” does not include
underground storage of natural gas.

2. Limitation on Furthermost Gas
Processing Plant Endpoint

Under section 2.2(a)(1)(A) of API RP
80, gathering ends at the inlet of the
furthermost downstream natural gas
processing plant not on a transmission
line. We proposed the following
limitation:

Under section 2.2(a)(1)(A) of API RP 80,
the endpoint may not extend beyond the first
downstream natural gas processing plant,
unless the operator can demonstrate, using
sound engineering principles, that gathering
extends to a further downstream plant.

The purpose of the limitation was to
maintain consistency with prior DOT
interpretations and State agency
enforcement actions on gathering.

a. Comments

Coalition and Duke were concerned
about the impact the closing of a gas
processing plant could have on
gathering line classifications. They
asked us to clarify that the endpoint of
gathering would not change if a plant
closes temporarily for maintenance or
market reasons.

West objected to placing the burden
on operators to prove the need for
further downstream processing. It
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thought the government should have the
burden of proving further downstream
processing is not needed. In addition,
West thought we should allow
economic reasons as proof.

b. PHMSA Response

We have not experienced a situation
in which the closing of a gas processing
plant affected a gathering line
classification. Although closings of a
few weeks for maintenance reasons
would not trigger a classification
change, longer closings could occur for
a variety of reasons and the duration
could be uncertain. So we decided not
to make a general statement on how
temporary plant closures would affect
the end of gathering. Instead, when
requested, we will determine the impact
of closings on an individual basis as the
need to do so arises. We expect certified
State agencies with safety jurisdiction
over gathering lines under 49 U.S.C.
60105 will do likewise.

Regarding West’s burden of proof
issue, it is not unusual for part 192
safety rules to include exceptions
applicable only if operators can
demonstrate certain conditions exist.
For example, under § 192.479(c),
operators do not have to protect
aboveground pipelines from
atmospheric corrosion if they
demonstrate the corrosion will have
certain characteristics. We require
operators to demonstrate grounds for
exceptions when they are the best
source of information on which the
exception is based. In the case of
gathering lines, we think operators are
the best source of information to
demonstrate why further downstream
processing is necessary to complete the
gathering process.

As for the proof required in the
demonstration, no doubt economics
would be a factor in any decision
involving further downstream
processing. However, many of our prior
interpretations have based the end of
gathering on the first downstream
processing plant. Maintaining
consistency with this policy as far as
possible is desirable for both
government and industry. For this
reason, we think any future variation
should be based on the fundamental
qualities of gas processing, which is best
determined by engineering analyses
rather than economic conditions, which
are transitory. Therefore, the proposed
limitation is unchanged in the final rule.

3. Limitation on Furthermost Treatment
Facility Endpoint

Under section 2.2(a)(1)(B) of API RP
80, gathering ends at the outlet of the
furthermost downstream gathering line

gas treatment facility. We proposed the
following limitation:

The endpoint under section 2.2(a)(1)(B) of
APIRP 80 applies only if no other endpoint
identified under section 2.2(a)(1)(A)
[processing], (a)(1)(C) [commingling], or
(a)(1)(D) [compression] exists.

We intended this limitation to preclude
manipulation of the transition from
gathering to transmission by installing
equipment used in gas treatment.

a. Comments

Coalition, supported by Duke, said the
proposed limitation would make the
furthermost treatment endpoint
unusable, because processing,
commingling, or compression is almost
always upstream of a treatment facility.
These commenters insisted gathering
should continue downstream to a gas
treatment facility endpoint no matter if
compression, commingling, or
processing occurs upstream. Coalition
offered an alternative approach to
preclude treatment manipulation:

(1) Use the following wording: ““The end of
a gathering line * * * shall not be defined
by the installation of one or more pieces of
gas treating equipment at an extreme
downstream location that is not justified by
sound engineering and economic principles
independent of the pipeline’s regulatory
classification.” (2) Explain in the final rule
preamble that this endpoint refers to a “‘gas
treating plant” or similar facility and is not
intended to be a simple piece of equipment
like a separator or dehydrator (other than as
can be shown, using sound engineering and
economic principles, to be needed at that
location to meet transmission pipeline
specifications).

b. PHMSA Response

Section 2.2.1.2.2 of APIRP 80
explains the meaning of a gas treatment
facility under section 2.2(a)(1)(B). This
provision describes gathering gas
treatment (other than treatment in gas
processing or compression) as involving
significant stand-alone facilities (e.g., a
sulfur recovery or large dehydration
facility). We think this explanation is
sufficient to preclude possible
manipulation of the treatment endpoint
by installing a simple piece of
treatment-related equipment, such as a
separator or dehydrator. Thus,
Coalition’s alternative is not necessary
and the proposed limitation is
withdrawn.

4. Limitation on Furthermost
Commingling Endpoint

Under section 2.2(a)(1)(C) of API RP
80, gathering ends at the furthermost
downstream point where gas produced
in the same production field or separate
production fields is commingled. We
proposed the following limitation:

If the endpoint is determined by the
commingling of gas from separate production
fields, the fields may not be more than 50
miles from each other.

With no limit on the distance between
separate production fields, a gathering
line could continue endlessly, causing
reclassification of pipelines from
transmission to gathering.

a. Comments

Coalition, Duke, and West said the
proposed limitation was not flexible
enough to account for future
acquisitions and use of maturing fields.
Duke said its existing commingled fields
were less than 50 miles apart. Although
Coalition thought some commingled
fields were 125 miles apart, it did not
cite an actual example. Coalition and
Duke recommended allowing case-by-
case regulatory approvals of longer
distances based on sound engineering
and economic reasons.

b. PHMSA Response

Because, Duke, the largest gas
gathering line operator in the U.S., said
the proposed 50-mile limit would be
adequate for its current systems, the
proposed 50-mile limit is unchanged in
the final rule. We did not adopt
Coalition’s request to change the limit to
125 miles because it did not provide any
examples of an existing system where
the 50-mile limit would be too
restrictive. However, to provide
flexibility, the final rule allows
operators to petition PHMSA, under the
procedures in 49 CFR §190.9, to find a
longer limit is justified in a particular
case.

5. Limitation on Furthermost
Compressor Endpoint

Under section 2.2(a)(1)(D) of API RP
80, gathering ends at the outlet of the
furthermost downstream compressor
station used to lower gathering line
operating pressure to facilitate
deliveries into the pipeline from
production operations or to increase
gathering line pressure for delivery to
another pipeline. We proposed the
following limitation:

The endpoint may not extend beyond the
furthermost downstream compressor used to
increase gathering line pressure for delivery
to another pipeline.

This limitation is consistent with our
past interpretations.

a. Comment

Coalition agreed with the proposed
limitation, but asked us to clarify
delivery to “another pipeline” does not
mean delivery to another gathering line.
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b. PHMSA Response

Section 3.2.8 of APIRP 80 says, “the
definition of gathering line did not
directly address the issue of one
operator’s gathering line beginning or
ending with a connection to another
operator’s gathering line.” Based on this
clarification, we believe the term
“another pipeline” in section
2.2(a)(1)(D) of API RP 80 does not mean
delivering to another gathering line.

B. Defining “Regulated Onshore
Gathering Line”

We proposed to change how part 192
applies to onshore gathering lines
outside inlets of the Gulf of Mexico by
making the rules fit the level of risk
gathering lines present. The proposal
would restrict rules to two categories of
lines, Type A and Type B, and define
these lines as “regulated onshore
gathering lines.” A description of the
proposed definition is in section II of
this preamble.

1. Approach To Defining Regulated
Lines

a. Comments

Columbia suggested we adopt a
simpler definition of “regulated onshore
gathering line” limited to lines in Class
3 and Class 4 locations and lines in
Class 1 and Class 2 locations where a
potential impact circle includes 20 or
more dwellings. It said the alternative
would be easier to understand and
apply, and consistent with the
scientific-based definition of “high
consequence area’’ in § 192.903. PST
also suggested a more straightforward
approach under which gathering and
transmission lines of similar pressures
and operating conditions would be
regulated alike, and other gathering
lines would be regulated the same as
distribution lines.

b. PHMSA Response

We did not adopt Columbia’s
alternative because it would apply the
same classification method (potential
impact circles with 20 or more
dwellings) to high-pressure and low-
pressure lines in Class 1 and 2 locations.
If impact circles were applied to low-
pressure lines in Class 1 and 2 locations,
the circles would most likely be too
small to include 20 or more dwellings.
So the risk of low-pressure lines to
fewer than 20 nearby dwellings would
not be addressed.

PST’s alternative parallels our
proposal to regulate higher-risk
gathering lines the same as transmission
lines, but most transmission line rules
are more stringent than appear to be
necessary for lower-risk gathering lines.

Also, gathering lines are not sufficiently
similar to distribution lines to apply the
same rules to both types of lines.

2. Identifying Regulated Lines by
Potential Impact Circles

a. Comments

AGA and Dominion supported using
potential impact circles to identify
higher-risk regulated gathering, but said
the population criteria (proposed 5 or
more dwellings) should not be more
stringent than the criteria applied to gas
transmission lines (20 or more
dwellings under § 192.903). Dominion
also suggested allowing use of impact
circles as an optional identification
method for Type B lines, not just Type
A lines as proposed.

NAPSR spotted an irregularity in
using potential impact circles to identify
Type A lines. Some smaller Type B
lines (10 inches nominal diameter or
less) uprated to operate above 20
percent of SMYS would lose their
regulated status if operators use impact
circles to identify Type A lines and the
circles do not contain the minimum
number of dwellings (5) found in the
rectangles (300 ft x 1000 ft) previously
used to identify the lines as Type B.
Likewise, the use of impact circles
could cause some currently regulated
nonrural lines operating above 20% of
SMYS to lose their regulated status,
even though similarly situated Type B
lines would remain regulated.
Consequently, NAPSR suggested we
adopt the proposed Type B rectangles
and safety rules as the minimum
standard of safety for all regulated lines.

b. PHMSA Response

The decision discussed below (in
response to NAPSR’s comment) to
withdraw the proposal on using
potential impact circles to identify Type
A lines makes the AGA and Dominion
comments moot. Nevertheless, we offer
the following: Section 192.903 requires
20 or more dwellings in potential
impact circles used to identify
transmission line segments subject to
integrity management rules. These rules
apply to the identified segments in
addition to other applicable
transmission rules. In contrast, we did
not propose to apply integrity
management rules to Type A lines
identified by circles with just 5
dwellings or more. So we do not
consider the proposed 5-per-circle
method to be more stringent than the
20-per-circle method used for integrity
management.

We did not propose potential impact
circles to identify Type B lines because
for low-pressure lines the circles would

most likely be too small to contain at
least 5 dwellings. For this reason, they
would not equate to the proposed
method of 5 or more dwellings per 1000
feet. As further explained under
subheading 4 of this section of the
preamble, we did not adopt potential
impact circles as a method to identify
Type B lines.

We believe NAPSR recognized a
serious equivalency problem in
allowing use of the proposed impact
circles to identify Type A lines. The
outcome could easily be an unregulated
gathering line operating above 20
percent of SMYS next to a regulated
Type B line, with both lines exposing
the same dwellings to risk. To avoid this
situation, we are withdrawing the
proposal to use potential impact circles
to identify Type A lines. We did not
adopt NAPSR’s suggested remedy
because the compliance cost of
detecting 5 dwellings per 1000 feet
would likely be disproportionate to the
benefits, as discussed below under
subheading 4 of this section of the
preamble.

3. Identifying Regulated Lines by
Operating Stress

a. Comment

Coalition said 20 percent of SMYS is
too low to distinguish high-stress Type
A lines from low-stress Type B lines. It
recommended using 30 percent of
SMYS as in §§192.935, 192.937, and
192.941 for integrity management and in
§§192.505 and 192.507 for pressure
testing because lines operating at less
than 30 percent of SMYS may leak but
not rupture.

b. PHMSA Response

To regulate the safety of rural gas
gathering lines, PHMSA must consider
various physical characteristics,
including operating pressure, to decide
which lines warrant safety regulation
(49 U.S.C. 60101(a)(21)(B) and
(b)(2)(A)). We proposed 20 percent of
SMYS as indicative of onshore gathering
lines whose operating pressure presents
a significant enough risk in certain
circumstances to warrant the same
amount of regulation as transmission
lines, except rules on integrity
management and smart pig passage. The
basis for this 20-percent threshold is the
part 192 definition of “transmission
line,” which includes pipelines other
than gathering lines operating at 20
percent of SMYS or more. These
pipelines must meet all applicable part
192 safety rules. Because Type A lines
can pose risks similar to transmission
lines, we do not think 30 percent of
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SMYS would be an appropriate
threshold for Type A lines.

4. Identifying Regulated Lines Outside
Class 3 and 4 Locations by 5 Dwellings
per 1000 Feet

a. Comments

Coalition, Dominion, and Duke
believed frequently surveying slightly
populated areas (Class 1 and 2
locations) to identify line segments with
5 dwellings per 1000 feet would dilute,
rather than expand, public safety by
diverting attention from heavily
populated areas (Class 3 and 4
locations). Coalition and Duke also said
because most operators do not have the
proposed 5-per-1000 dwelling data, they
would have to create a new survey
process and train personnel to use it. To
apply the 5-per-1000 process initially,
Coalition believed operators would
survey all their onshore gathering lines
(rather than 25 percent as we estimated)
at a cost of $99.5 million (four times our
estimate). From then on, Coalition
estimated operators would resurvey at
least 65 percent of lines each year at a
cost of over $12.9 million instead of our
estimate of 15 percent at $3 million.

To improve cost effectiveness,
Coalition recommended an alternative
regulatory approach to identify
regulated onshore gathering lines in
areas outside Class 3 and 4 locations.
This approach focuses only on lines in
Class 2 locations and uses the following
methods rather than 5 dwellings per
1000 feet:

e For Type A lines, areas within (1)

a Class 2 location; or (2) a potential
impact circle with a minimum radius of
150 feet including 5 or more dwellings.

e For Type B lines, an area 150 feet
on either side of the centerline of any
continuous 1-mile length of pipeline
including more than 10 but fewer than
46 dwellings.

¢ In addition, for Type A lines, Duke
supported our proposed sliding mile
approach using 25 or more houses per
mile.

Commenting on Coalition’s approach,
Equitable also recommended focusing
only on Class 2 locations. But it advised
allowing operators a wider choice of
identification methods for Type B lines:
Potential impact circles like Coalition
recommended for Type A lines, our
proposed 5-per-1000 method, or
Coalition’s sliding mile alternative.
Equitable said expanding the options to
include potential impact circles would
allow operators with advanced mapping
systems to use them for compliance.

NFGSC sought to add a cluster
exception to the proposed 5-per-1000
method for Type B lines to avoid

regulating substantial lengths of line
posing little risk. It said a Type B
gathering line might pass within 150
feet of 5 dwellings clustered near a
highway intersection, but not pass near
another dwelling for 1,000 feet in either
direction. Under the proposed
definition, the regulated segment would
extend for up to 1,000 feet in each
direction, but pose little risk beyond the
cluster. NFGSC suggested the regulated
segment should extend in each direction
only 150 feet from the nearest dwelling
in the cluster.

b. PHMSA Response

On further consideration of the
proposal, we agree with commenters
who suggested frequently searching for
pockets of 5 dwellings per 1000 feet in
long, thinly populated Class 1 locations,
which itself has at most 10 dwellings
per mile, does not appear to be a
reasonable use of available resources. So
we are withdrawing the proposal to
define certain lines in Class 1 locations
as either Type A or Type B lines.
However, as stated in the SNPRM, we
are considering amending 49 CFR part
191 to collect reports of gathering line
incidents in rural areas. If those reports
indicate the risk of gathering lines in
Class 1 locations is unacceptable, we
will consider the need to expand our
gathering line rules to include segments
of or all lines in Class 1 locations.

We also think the burden of
frequently surveying lines in Class 2
locations to look for line segments with
5 dwellings per 1000 feet is not the least
costly way to tackle the risks involved
with Type A lines. Thus we are
adopting instead the commenters’
recommendations to identify Type A
lines outside Class 3 and 4 locations as
lines in Class 2 locations. Most areas
outside Class 3 and 4 locations with a
population density of 5 dwellings per
1000 feet are found in Class 2 locations.
Also, focusing on Class 2 as a whole,
rather than by segments, is a clear and
concise risk identification method. It
has the advantage of allowing use of
customary survey methods, eliminating
the need for operators to devise new
methods and provide additional
training. Our proposed sliding mile
approach with 25 or more houses per
mile would have some of the same
drawbacks as the 5 per 1000 approach.
So it too is withdrawn. The change to
Class 2 locations appears in final
§192.8(b)(2).

Coalition’s recommendation to allow
use of potential impact circles with a
minimum radius of 150 feet to identify
Type A line segments in Class 2
locations would not cure the irregularity
NAPSR recognized. In some cases, the

practical effect of the minimum radius
would simply be a threshold density of
5 dwellings per 300 feet. This density
would still be less stringent than the
threshold of 5 dwellings per 1000 feet
we proposed for Type B lines.

Because Type B lines operate at less
than 20 percent of SMYS, they are not
likely to have potential impact circles
large enough to include at least 5
dwellings. So for Type B lines, the
impact circle method does not equate to
the proposed 5-per-1000 method we
proposed for Class 2 locations. Nor do
we think requiring impact circles to
have a minimum radius of 150 feet, as
commenters suggested, would cure the
irregularity NAPSR recognized. So we
did not adopt Equitable’s comment to
allow use of a potential impact circles
with a minimum radius of 150 feet for
Type B lines.

However, we favor Equitable’s idea of
offering operators more than one way to
identify Type B lines outside Class 3
and 4 locations. As an alternative to the
5-per-1000 method, Coalition and
Equitable suggested a variation of Class
2 criteria in which the sliding mile
would extend only 150 feet on either
side of the centerline instead of 220
yards. Because the potential impact of
lines operating is less than 20 percent of
SMYS is closer to 150 feet than 220
yards, we think this suggestion is
reasonable. We also think small
operators or operators who do not have
Class 2 survey data may want to use the
proposed 5-per-1000 method to
minimize regulated mileage. So it
remains an option in final § 192.8(b)(2).
Also, operators well acquainted with
Class 2 location surveys may prefer to
treat all low-stress gathering lines in
Class 2 locations as Type B lines. Thus,
final § 192.8(b)(2) allows this option as
well.

Regarding NFGSC’s comment,
§192.5(c)(2) provides the following
cluster exception for Class 2 and 3
locations: “When a cluster of buildings
intended for human occupancy requires
a Class 2 or 3 location, the class location
ends 220 yards (200 meters) from the
nearest building in the cluster.” As
NFGSC recommended, we think a
similar exception is appropriate for
Type B lines identified by any of the
options. The exception is in final

§192.8(b)(2).
V. Safety Requirements

A. Applying Operator Qualification
(OQ) Rules to Type A Lines Outside
Class 3 and 4 Locations

Under proposed § 192.9(c), the safety
rules now applicable to nonrural
gathering lines would apply to Type A
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regulated onshore gathering lines. These
rules include all part 192 rules for gas
transmission lines, except the rules in

§ 192.150 on passage of smart pigs and
in subpart O on integrity management.
Consequently, the proposed rules would
require operators to comply with OQ
rules in subpart N on Type A lines, no
matter where the lines are located.

1. Comments

Coalition and Duke said because most
gathering incidents are caused by
excavation damage or corrosion rather
than operator error, application of OQ
rules outside Class 3 and 4 locations
would impose significant costs with no
proportionate reduction in risk. Duke
reasoned compliance would be very
costly because, for efficient use of
personnel, operators would apply OQ
rules to all lines in a gathering system
not just to regulated segments. These
commenters recommended we drop the
proposal to require OQ rules for Type A
lines outside Class 3 and 4 locations. In
addition, Coalition recommended we
collect incident data on regulated lines,
and if operator error contributes
noticeably to incidents, consider
extending the OQ rules at that time.

2. PHMSA Response

In response to Coalition’s and Duke’s
comments, PHMSA again reviewed the
GPA study results that were submitted
to the TPSSC.? This study looked at
incidents ¢ reported by 40 companies
representing an aggregate 171,628 miles
of non-regulated onshore gas gathering
and found 1 incident attributable to
human error. PHMSA notes that other
operator qualification factors may
indirectly contribute to pipeline
failures. Furthermore, Congress directed
DOT to establish regulations for OQ
programs on pipelines. Congress also
directed pipeline facility operators to
develop and adopt a qualification
program should DOT fail to prescribe
standards and criteria. Congress further
allowed DOT and State pipeline safety
agencies to waive or modify any OQ
requirements if not inconsistent with
pipeline safety laws (49 U.S.C.
60131(e)(5) and (f)). Thus, Congress
recognized that compliance with OQ
regulations may not be suitable in all
situations. In consideration of this data
and Congress’ intent, PHMSA modified

3 The results of this study were presented at the
February 2004 meeting of PHMSA'’s Technical
Pipeline Safety Standards Advisory Committee.

4The GPA used the following criteria to define
incidents for the informal study:

(1) Death or injury;

(2) Evacuation;

(3) Minor property damage ($5,000-$25,000);

(4) Major property damage (over $25,000).

the requirements of subpart N for Type
A gathering lines in Class 2 locations.
This change will allow operators of
Type A lines in Class 2 locations to
describe the processes they have in
place to ensure that the personnel
performing operations and maintenance
activities are qualified. Because
Congress directed operators to have OQ
programs, this change should not
impose any additional administrative
costs.

B. Applying Safety Requirements to
Lines “Otherwise Changed”

1. Comment

Commenting on proposed
§192.9(d)(1), NFGSC considered the
term ““‘otherwise changed” unnecessary
and vague. It asked us to drop the term
unless we clearly explain its meaning.

2. PHMSA Response

Use of the term ‘“‘otherwise changed”
in proposed § 192.9(d)(1) parallels its
use in existing § 192.13(b). This latter
section, which has been part of part 192
since its initial publication in 1970,
provides:

No person may operate a segment of
pipeline that is replaced, relocated, or
otherwise changed after November 12, 1970,
or in the case of an offshore gathering line,
after July 31, 1977, unless that replacement,
relocation, or change has been made in
accordance with this part.

Though not defined in part 192,
“otherwise changed” refers to a
substantial physical alteration of a
pipeline facility as opposed to a repair
or restoration.

C. Compliance Times

Under proposed § 192.9(e)(1), design,
installation, construction, initial
inspection, and initial testing
requirements would not apply to new,
replaced, relocated, or otherwise
changed lines until 1 year after
publication of the final rule. Under
proposed § 192.9(e)(2), the following
compliance deadlines for lines not
previously subject to part 192 would

apply:

Proposed compliance

Requirement deadline

Control corrosion
under subpart I.
Prevent excavation
damage under

§192.614.
Establish MAOP
under §192.619.
Install line markers
under § 192.707.
Educate public under
§192.616.

2 years after final
rule takes effect.

6 months after final
rule takes effect.

6 months after final
rule takes effect.

1 year after final rule
takes effect.

1 year after final rule
takes effect.

Proposed compliance

Requirement deadline

Other requirements
for Type A lines.

2 years after final
rule is published.

PHMSA proposed the shorter
timelines for provisions that require less
time to implement, such as damage
prevention. It proposed longer time
frames for provisions that may require
more time to procure and install
materials.

Lastly, as proposed in § 192.9(e)(3), if
an onshore gathering line becomes
regulated because of a change in class
location or an increase in dwelling
density, the operator would have 1 year
to comply with applicable requirements.

1. Comments

Coalition requested at least 1
additional year to complete training for
and to carry out initial classifications if
we adopted the Coalition’s alternatives
to the 5 per 1000 proposal (described in
section IV. B. 4. of this preamble). AGA
thought operators would need 2 years to
complete the proposed classifications,
and 4 years for full compliance.
Dominion believed most operators
would need 3 years for classifications,
and large operators would need 4 years
to meet corrosion control requirements.
Duke said compliance times for large
operators should be about twice as long
as proposed, and 5 years for full
compliance if operators have to
determine classifications based on 5
dwellings per 1000 feet.

For lines that become regulated
because of a change in class location or
dwelling density, Columbia
recommended allowing 2 years to meet
the proposed safety requirements. It said
this timeframe—1 year longer than we
proposed—would be consistent with the
time allowed for confirmation or
revision of MAOP under § 192.611.

2. PHMSA Response

On the whole, comments indicated
the proposed compliance times would
not allow enough time to complete
initial classifications and assure all
regulated lines are in compliance. Since
the final rule does not mandate 5 per
1000 surveys, we adopted Coalition’s
comment and, in final § 192.9(e)(2),
added 1 year to the proposed times to
allow more time for classifications. This
change results in 3 years for full
compliance. If an operator finds it needs
more time final §192.9(e)(2) allows
operators to petition for more time on a
case-by-case basis. For consistency with
the time allowed for corrosion control,
in final § 192.9(e)(2), we added 1 month
to the time proposed for compliance
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with “other requirements for Type A
lines.”

After initial classifications, we expect
most class location or dwelling density
changes would cause only short
segments of lines to become newly
regulated. The bulk of these changes
will probably affect Type B lines,
requiring compliance with only a few
part 192 safety rules. Operators could
largely meet these requirements by
folding the segments into their existing
programs. In these cases, allowing 2
years for compliance as Columbia
suggested does not appear necessary.
However, if Type A lines are affected,
operators would have to comply with
many more requirements. Therefore, for
Type A lines, final § 192.9(e)(3) allows
2 years for compliance.

D. Corrosion Control
1. Comment

Regarding proposed §§ 192.9(c) and
(d)(2)), PSCWYV said where cathodic
protection is impractical, operators
should have to survey the line for leaks
each calendar year, not to exceed 15
months, using gas detection equipment.

2. PHMSA Response

We did not adopt this comment
because the SNPRM did not include a
proposal to require leak surveys where
cathodic protection is impractical. In
such cases, which should be few,
operators may petition PHMSA or a
State agency under 49 U.S.C. 60118 to
waive applicable requirements, if not
inconsistent with pipeline safety.
PSCWYV may have been concerned about
situations in which § 192.465(e) requires
operators to reevaluate unprotected
piping but it is impractical to perform
an electrical survey to determine the
need for cathodic protection. In these
situations, § 192.465(e) allows use of
alternative means if they include review
and analysis of leak repairs and other
relevant information.

E. Determining MAOP

For any gathering line part 192
regulates for the first time on and after
the effective date of this final rule,
proposed §§ 192.619(a)(3) and (c) would
allow the operator to determine the
line’s MAQOP based on the line’s highest
actual operating pressures during the
preceding 5-year period.

1. Comment

Coalition recommended we also apply

the proposed rules to transmission lines

part 192 regulates for the first time
because of the final rule.

2. PHMSA Response

Although we expect few
reclassifications of gathering to
transmission lines, we agree any newly
regulated transmission lines should
have the same MAOP options as
gathering lines. So we adopted
Coalition’s comment. For simplicity, we
based the pressure date in the table in
final § 192.619(a)(3) on the publication
date of the final rule rather than the first
day of the month preceding the
publication date as proposed.

F. Editorial Changes

The proposed definition of “regulated
onshore gathering line” distinguished
Type A metallic lines by whether the
MAOQOP produces a hoop stress of 20
percent or more of SMYS. In most cases,
determining operating stress level is not
a problem. However, on some older
lines, the stress level corresponding to
MAOQOP may be unknown because a pipe
characteristic relevant to calculating
stress, such as SMYS or wall thickness,
is unknown. Subpart C of part 192
provides options to deal with these
uncertainties. Final § 192.8(b) provides
that operators are to apply applicable
provisions in subpart C if the stress
level is unknown.

The proposal to amend § 192.9 to
require operators of Type B lines to
control corrosion according to subpart I
requirements did not specifically refer
to subpart I requirements applicable to
transmission lines. Final §192.9(d)(2)
makes it clear Type B lines are to meet
transmission line requirements.

We proposed to amend § 192.452 to
clarify how subpart I requirements
specifically applicable to pipelines
installed before or after certain past
dates would apply to regulated onshore
gathering lines existing when the final
rule takes effect and not previously
subject to subpart I (lines in rural
locations). Final § 192.452(b) extends
this provision to any onshore gathering
line that becomes a regulated onshore
gathering line because of an increase in
population.

We have made some wording changes
in final §§192.452 and 192.619 to use
more plain language. These non
substantive wording changes do not
change any of the proposed or existing
requirements in these sections.

VI. Regulatory Analyses and Notices
Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the

comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
dms.dot.gov.

Executive Order 12866 and DOT
Policies and Procedures

This rulemaking is not a significant
regulatory action under Section 3(f) of
Executive Order 12866 (58 FR 51735;
Oct. 4, 1993). Therefore, the Office of
Management and Budget (OMB) has not
received a copy of this rulemaking to
review. This rulemaking is also not
significant under DOT regulatory
policies and procedures (44 FR 11034:
February 26, 1979).

PHMSA prepared a Regulatory
Evaluation of this rulemaking and a
copy is in Docket No. PHMSA—-1998—
4868. The evaluation concludes that
there will be a net cost savings from
implementing this final rule. The
savings result from reducing the
regulatory burden currently imposed on
regulated gas gathering lines by
establishing a tiered approach to safety
requirements. PHMSA estimates that the
total amount of gas gathering pipeline
mileage that will be subject to part 192
will be about the same after
implementing this rulemaking as it is
now. However, requirements applicable
to approximately three fourths of the
regulated gathering line mileage, that
which poses less public safety risk, will
be reduced compared to the
requirements now applicable to
regulated lines. This proposal will result
in a total cost of $26.54 million over a
20-year period. PHMSA estimates that
the benefit of reducing the frequency of
gas gathering pipeline incidents that
have public safety consequences will
cause a net benefit that is consistent
with the increased regulatory burden.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), PHMSA must
consider whether rulemaking actions
would have a significant economic
impact on a substantial number of small
entities.

This rulemaking will affect operators
of gas gathering pipelines. This
rulemaking refines the definition of gas
gathering pipelines subject to regulation
and establishes a tiered regulatory
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structure, under which regulated gas
gathering lines posing less risk will be
subject to only some of the requirements
now applied to all regulated gathering
lines. PHMSA estimates that the overall
economic effect of this regulation will
be a net reduction in costs to operators.

At present, many operators of such
pipelines are subject to federal safety
regulation. The particular portions of
their pipeline that are subject to
regulation may change, in some cases,
due to the changes in the definition, but
the economic impact on these operators
is expected to be a net reduction in
costs, consistent with the regulatory
analysis.

There may be some operators of gas
gathering pipelines that are not now
subject to safety regulations that will
become so because portions of their
pipeline will meet the criteria in the
new definition for regulated gas
gathering lines. These companies will
experience added costs. The costs will
depend on the risk posed by their
pipelines. The number of companies
expected to come under safety
regulation for the first time is
approximately 25, some of which may
be small entities. In this SNPRM,
however, PHMSA invited comments
specifically on this estimate, but
received no comments. Nevertheless,
PHMSA believes the estimate may be
too high. The Small Business
Administration (SBA) also reviewed the
SNPRM analysis and the comments
filed in response to the SNPRM. The
SBA discussed the SNPRM with its
constituents and it resulted in the SBA
providing favorable comments. Based
on these facts, only a few companies
will experience increased costs, and
PHMSA believes that there will not be
a significant economic impact on a
“substantial” number of small entities.

The regulatory flexibility analysis
accompanies the regulatory evaluation
and is in the docket for review.

Executive Order 13175

PHMSA has analyzed this rulemaking
according to the principles and criteria
contained in Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments.” Because
the rulemaking will not significantly or
uniquely affect the communities of the
Indian tribal governments nor impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13175 do not apply.

Paperwork Reduction Act

This rulemaking contains information
collection requirements applicable to
operators of regulated onshore gas
gathering lines. As required by the

Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)), PHMSA submitted a
paperwork analysis to the Office of
Management and Budget for its review.
A copy of the analysis is in the docket.
The OMB control numbers are: OMB
No. 2137-0049 (recordkeeping under 49
CFR part 192) and OMB No. 2137-0579
(drug and alcohol testing under 49 CFR
part 199).

For Type B regulated onshore
gathering lines, operators will have to
comply with part 192 information
collection requirements regarding
corrosion control, damage prevention
programs, and public education
programs. For Type A regulated onshore
gathering lines, operators will have to
comply not only with these
requirements but also with others under
various part 192 rules applicable to gas
transmission lines. All operators of
onshore gathering lines that are
regulated will have to comply with the
information collection requirements in
49 CFR part 199 concerning drug and
alcohol testing. The small operators
while required to collect test
information, do not have to send reports
annually and therefore are excluded
from the reporting burden estimates but
not the reporting estimates.

As explained above in section III of
this preamble, gas gathering lines in
non-rural locations are currently subject
to PHMSA'’s safety regulations. The
number of gathering line operators
subject to regulation varies by year as
pipelines are brought, taken out of
service, and as changes occur in the
boundaries of non-rural locations.
Currently there are 284 onshore natural
gas gathering pipeline operators subject
to PHMSA safety regulation.

At present, all 284 of these operators
are required to comply with part 192
rules applicable to transmission lines,
including information collection
requirements. The specific portions of
these operators’ gathering lines that are
subject to part 192 regulations may
change as a result of the final rule. Some
portions may no longer be regulated,
while others could become Type A or
Type B lines. For Type B lines, the part
192 information collection burden will
be significantly reduced, because Type
B lines will be subject to far fewer part
192 regulations. The net effect on the
paperwork burden faced by these 284
operators is thus expected to be a
reduction. However, the magnitude of
this reduction is difficult to estimate
because PHMSA lacks the data
necessary to determine which portions
of operators currently regulated
gathering lines will continue to be
regulated by part 192 and which

portions will become Type A or Type B
lines.

Under the final rulemaking, some
operators of gas gathering lines in rural
locations could become subject to part
192 regulations for the first time.
PHMSA estimates that no more than 25
operators will be newly subject to part
192 regulations as a result of this final
rule. These operators will be required to
comply with part 192 regulations
proposed for Type A and Type B lines
and with part 199 drug and alcohol
testing regulations, including associated
information collection requirements.

PHMSA’s estimate of the paperwork
burden on these newly-regulated
operators is an average of approximately
40 hours per year. Much of this time
will involve clerical personnel, but
some involvement by managers and
technical personnel will be required. At
an estimated average hourly rate of $75
the estimated cost for 25 operators of
this new paperwork burden, is $75,000.

PHMSA expects that this increase in
cost for newly-regulated operators will
be more than offset by the reduction in
paperwork burden associated with
currently regulated gas gathering lines
that become either unregulated or Type
B lines, as described above. Thus, the
overall paperwork impact will be a
small reduction.

Unfunded Mandates Reform Act of 1995

This rulemaking does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of $100
million or more to either State, local, or
tribal governments, in the aggregate, or
to the private sector, and is the least
burdensome alternative that achieves
the objective of the rulemaking.

National Environmental Policy Act

PHMSA has analyzed this rulemaking
for purposes of the National
Environmental Policy Act (42 U.S.C.
4321 et seq.). Because the rulemaking
will require limited physical
modification or other work that will
disturb pipeline rights-of-way, PHMSA
has determined the rulemaking is
unlikely to significantly affect the
quality of the human environment.
Much of the pipeline mileage that will
be subject to this final rule is already
regulated, and no new actions likely to
affect the environment are adopted for
currently regulated lines. Also much of
the existing rural mileage that become
regulated under this final rule is already
equipped with cathodic protection and
location markers, the two requirements
that will involve any installation/
modification work along the pipeline.
An environmental assessment document
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is available for review in the docket. By
requiring operators to participate in
damage prevention programs and follow
the applicable requirements for
corrosion control, it may be expected
that the number of failures on gathering
lines will be reduced. Since gathering
lines often contain gas streams laden
with condensates and natural gas
liquids (NGL’s), the reduced number of
failures also means a reduced number of
spills of these liquids.

Executive Order 13132

PHMSA has analyzed this rulemaking
according to the principles and criteria
contained in Executive Order 13132
(“Federalism”). In its meetings with
state agency officials on gathering lines,
PHMSA discussed Federalism issues.
None of the rules (1) Has substantial
direct effects on the States, the
relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government; (2) impose
substantial direct compliance costs on
State and local governments; or (3)
preempt state law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

Executive Order 13211

Executive Order 13211 (May 18, 2001;
66 FR 28355) requires Federal agencies
to prepare a statement of energy effects
to ensure that agencies weigh and
consider the effects of governmental
regulations on the supply, distribution,
and use of energy. This statement
constitutes the required statement of
energy effects for the final rule
redefining gas gathering lines and
establishing the scope of safety
regulations applicable to them.

The Department of Energy (DOE)
expressed concerns about the potential
adverse effect on the nation’s energy
supply derived from “marginal well” 5
production in the Alaska, Rocky
Mountain, and Appalachian regions of
the United States. Production from

To better understand the potential
impact of changing the gas gathering
definition and applying a risk-based
approach, PHMSA conducted a study in
West Virginia to determine if
reclassification would occur as a result
of applying the new definitions, to
compare the effect on the amount of
regulated mileage by applying the new
“regulated segment” criteria, and to
evaluate the expected cost increase/
reductions expected by applying tiered
risk-based compliance activities. West
Virginia operators were selected for the
study as a representative sample of
marginal well production. In the sample
study, PHMSA found that the concept of
applying a risk-based approach to
regulating gas gathering for pipeline
safety purposes is viable. The gas
gathering definitions will not cause
significant reclassification of pipelines
from a gathering classification to a
transmission or distribution
classification. Redefining the areas that
PHMSA regulates will focus operator
and regulatory resources on areas that
could have detrimental consequences to
the public, in the event of a pipeline
failure. Regulatory compliance activities
driven by risk will reduce operating and
maintenance compliance costs for
gathering lines operating at lower stress
levels. Given these facts, current and
future domestic natural gas production
should not be impacted in a negative
manner as a result of the final rule.

As described in more detail in the
related regulatory analysis, the operators
of some gas gathering pipelines will
experience a reduction in costs to
comply with safety regulations. This
reduction in costs, if shared with
operators of producing natural gas
wells, could result in some wells
operating beyond what would now be
their economic end-of-life. This could
result, over time, in more natural gas
being produced for U.S. consumption
than would be the case absent this
change. PHMSA also discussed this
final rule with the DOE and received no
negative comments.

significant adverse impact on energy
supply, distribution or prices as a result
of implementing this final rule.

List of Subjects in 49 CFR Part 192

Incorporation by reference, Natural
gas, Pipeline safety, Reporting and
recordkeeping requirements.

m For the reasons discussed in the
preamble, PHMSA amends 49 CFR part
192 as follows:

PART 192—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE: MINIMUM FEDERAL
SAFETY STANDARDS

m 1. The authority citation for part 192
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60110, 60113, and 60118; and
49 CFR 1.53.

m2.In§192.1,

m a. Revise the section heading,

m b. Revise paragraph (b)(4),

m c. Remove paragraph (b)(5), and
m d. Redesignate paragraph (b)(6) as
(b)(5).

The changes read as follows:

§192.1 What is the scope of this part?

* * * * *

(b) * * *

(4) Onshore gathering of gas—

(i) Through a pipeline that operates at
less than 0 psig (0 kPa);

(ii) Through a pipeline that is not a
regulated onshore gathering line (as
determined in § 192.8); and

(iii) Within inlets of the Gulf of
Mexico, except for the requirements in
§192.612.

* * * * *

m 3.In § 192.7, revise the section
heading, and in paragraph (c)(2) amend
the table of referenced material by
redesignating items (B)(4) and (B)(5) as
(B)(5) and (B)(6) and adding an a new
item (B)(4) to read as follows:

§192.7 What documents are incorporated
by reference partly or wholly in this part?

marginal wells represents Based on the above considerations, * * * * *
approximately 10% of the domestic gas  and discussions with the DOE, PHMSA (c)* * *
supply.6 has determined that there will be no (2)* * =
. 49 CFR
Source and name of referenced material reference
52PN o
(4) APl Recommended Practice 80 (APl RP 80) “Guidelines for the Definition of Onshore Gas Gathering Lines” (1st edition, April
07070 NSRS §192.8

5 A marginal well is generally defined as a well
that produces less than 60,000 cubic feet of gas per
day.

6 “Interstate Oil and Gas Compact Commission,
Marginal Oil and Gas: Fuel for Economic Growth
(2003 Edition).”
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W 4. Add anew §192.8 toread as
follows:

§192.8 How are onshore gathering lines
and regulated onshore gathering lines
determined?

(a) An operator must use APIRP 80
(incorporated by reference, see § 192.7),
to determine if an onshore pipeline (or
part of a connected series of pipelines)
is an onshore gathering line. The
determination is subject to the
limitations listed below. After making
this determination, an operator must
determine if the onshore gathering line
is a regulated onshore gathering line
under paragraph (b) of this section.

(1) The beginning of gathering, under
section 2.2(a)(1) of APIRP 80, may not
extend beyond the furthermost
downstream point in a production
operation as defined in section 2.3 of

APIRP 80. This furthermost
downstream point does not include
equipment that can be used in either
production or transportation, such as
separators or dehydrators, unless that
equipment is involved in the processes
of “production and preparation for
transportation or delivery of
hydrocarbon gas” within the meaning of
“production operation.”

(2) The endpoint of gathering, under
section 2.2(a)(1)(A) of API RP 80, may
not extend beyond the first downstream
natural gas processing plant, unless the
operator can demonstrate, using sound
engineering principles, that gathering
extends to a further downstream plant.

(3) If the endpoint of gathering, under
section 2.2(a)(1)(C) of API RP 80, is
determined by the commingling of gas
from separate production fields, the

fields may not be more than 50 miles
from each other, unless the
Administrator finds a longer separation
distance is justified in a particular case
(see 49 CFR §190.9).

(4) The endpoint of gathering, under
section 2.2(a)(1)(D) of API RP 80, may
not extend beyond the furthermost
downstream compressor used to
increase gathering line pressure for
delivery to another pipeline.

(b) For purposes of § 192.9, “regulated
onshore gathering line” means:

(1) Each onshore gathering line (or
segment of onshore gathering line) with
a feature described in the second
column that lies in an area described in
the third column; and

(2) As applicable, additional lengths
of line described in the fourth column
to provide a safety buffer:

Type Feature

Area

Safety buffer

an operator must

part.

—Metallic and the MAOP produces a
hoop stress of 20 percent or more of
SMYS. If the stress level is unknown,

determine

stress level according to the applica-
ble provisions in subpart C of this

the

Class 2, 3, or 4 location (see §192.5) ..

None.

—Non-metallic and the MAOP is more
than 125 psig (862 kPa).

—NMetallic and the MAOP produces a
hoop stress of less than 20 percent of
SMYS. If the stress level is unknown,
an operator must determine the
stress level according to the applica-
ble provisions in subpart C of this
part.

—Non-metallic and the MAOP is 125

Area 1. Class 3 or 4 location
Area 2. An area within a Class 2 loca-
tion the operator determines by using
any of the following three methods:
(a) A Class 2 location. ......cc.cccceeeerieeennen.
(b) An area extending 150 feet (45.7 m)
on each side of the centerline of any
continuous 1 mile (1.6 km) of pipeline

If the gathering line is in Area 2(b) or
2(c), the additional lengths of line ex-
tend upstream and downstream from
the area to a point where the line is
at least 150 feet (45.7 m) from the
nearest dwelling in the area. How-
ever, if a cluster of dwellings in Area
2 (b) or 2(c) qualifies a line as Type

psig (862 kPa) or less.

than 46 dwellings.

and including more than 10 but fewer

(c) An area extending 150 feet (45.7 m)
on each side of the centerline of any
continous 1000 feet (305 m) of pipe-
line and including 5 or more dwellings.

B, the Type B classification ends 150
feet (45.7 m) from the nearest dwell-
ing in the cluster.

m 5. Revise § 192.9 to read as follows:

§192.9 What requirements apply to
gathering lines?

(a) Requirements. An operator of a
gathering line must follow the safety
requirements of this part as prescribed
by this section.

(b) Offshore lines. An operator of an
offshore gathering line must comply
with requirements of this part
applicable to transmission lines, except
the requirements in § 192.150 and in
subpart O of this part.

(c) Type A lines. An operator of a
Type A regulated onshore gathering line
must comply with the requirements of
this part applicable to transmission
lines, except the requirements in
§192.150 and in subpart O of this part.
However, an operator of a Type A

regulated onshore gathering line in a
Class 2 location may demonstrate
compliance with subpart N by
describing the processes it uses to
determine the qualification of persons
performing operations and maintenance
tasks.

(d) Type B lines. An operator of a
Type B regulated onshore gathering line
must comply with the following
requirements:

(1) If a line is new, replaced,
relocated, or otherwise changed, the
design, installation, construction, initial
inspection, and initial testing must be in
accordance with requirements of this
part applicable to transmission lines;

(2) If the pipeline is metallic, control
corrosion according to requirements of
subpart I of this part applicable to
transmission lines;

(3) Carry out a damage prevention
program under § 192.614;

(4) Establish a public education
program under § 192.616;

(5) Establish the MAOP of the line
under §192.619; and

(6) Install and maintain line markers
according to the requirements for
transmission lines in § 192.707.

(e) Compliance deadlines. An
operator of a regulated onshore
gathering line must comply with the
following deadlines, as applicable.

(1) An operator of a new, replaced,
relocated, or otherwise changed line
must be in compliance with the
applicable requirements of this section
by the date the line goes into service,
unless an exception in § 192.13 applies.

(2) If a regulated onshore gathering
line existing on April 14, 2006 was not
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previously subject to this part, an
operator has until the date stated in the
second column to comply with the
applicable requirement for the line
listed in the first column, unless the
Administrator finds a later deadline is
justified in a particular case:

Requirement Compliance deadline

Control corrosion ac-
cording to Subpart |
requirements for
transmission lines.

Carry out a damage
prevention program
under §192.614.

Establish MAOP
under § 192.619.

Install and maintain
line markers under
§192.707.

Establish a public
education program
under § 192.616.

Other provisions of
this part as required
by paragraph (c) of
this section for Type
A lines.

April 15, 2009.

October 15, 2007.

October 15, 2007.

April 15, 2008.

April 15, 2008.

April 15, 2009.

that is readied for service after the date
in the second column, unless:

(1) The pipeline has been designed,
installed, constructed, initially
inspected, and initially tested in
accordance with this part; or

(2) The pipeline qualifies for use
under this part according to the
requirements in § 192.14.

Pipeline Date

Offshore gathering
line.

Regulated onshore
gathering line to
which this part did
not apply until April
14, 2006.

All other pipelines

July 31, 1977.

March 15 2007.

March 12, 1971.

(b) No person may operate a segment
of pipeline listed in the first column
that is replaced, relocated, or otherwise
changed after the date in the second
column, unless the replacement,
relocation or change has been made
according to the requirements in this
part.

(3) If, after April 14, 2006, a change
in class location or increase in dwelling
density causes an onshore gathering line
to be a regulated onshore gathering line,
the operator has 1 year for Type B lines
and 2 years for Type A lines after the
line becomes a regulated onshore
gathering line to comply with this
section.
m6.1n§192.13,

m a. Revise the section heading, and
m b. Revise paragraphs (a) and (b), to
read as follows:

§192.13 What general requirements apply
to pipelines regulated under this part?

(a) No person may operate a segment
of pipeline listed in the first column

Pipeline Date

Offshore gathering
line.

Regulated onshore
gathering line to
which this part did
not apply until April
14, 2006.

All other pipelines

July 31, 1977.

March 15, 2007.

November 12, 1970.

* * * * *

m7.In §192.452,

m a. Revise the section heading,

m b. Designate the existing text as
paragraph (a),

m c. Add “Converted pipelines.” as the
heading of newly designated paragraph
(a), and

m d. Add a new paragraph (b), to read
as follows:

§192.452 How does this subpart apply to
converted pipelines and regulated onshore
gathering lines?

(a) Converted pipelines. * * *

(b) Regulated onshore gathering lines.
For any regulated onshore gathering line
under § 192.9 existing on April 14,
2006, that was not previously subject to
this part, and for any onshore gathering
line that becomes a regulated onshore
gathering line under § 192.9 after April
14, 2006, because of a change in class
location or increase in dwelling density:

(1) The requirements of this subpart
specifically applicable to pipelines
installed before August 1, 1971, apply to
the gathering line regardless of the date
the pipeline was actually installed; and

(2) The requirements of this subpart
specifically applicable to pipelines
installed after July 31, 1971, apply only
if the pipeline substantially meets those
requirements.

m 8.In §192.619, revise the section
heading and paragraphs (a)(3) and (c) to
read as follows:

§192.619 What is the maximum allowable
operating pressure for steel or plastic
pipelines?

(a) * x %

(3) The highest actual operating
pressure to which the segment was
subjected during the 5 years preceding
the applicable date in the second
column. This pressure restriction
applies unless the segment was tested
according to the requirements in
paragraph (a)(2) of this section after the
applicable date in the third column or
the segment was uprated according to
the requirements in subpart K of this
part:

Pipeline segment

Pressure date

Test date

—Onshore gathering line that first became sub-
ject to this part (other than §192.612) after
April 13, 2006.

—Onshore transmission line that was a gath-
ering line not subject to this part before
March 15, 2006.

Offshore gathering lines

All other pipelines

March 15, 2006, or date line becomes subject
to this part, whichever is later.

July 1, 1976
July 1, 1970

5 years preceding applicable date in second
column.

July 1, 1971.
July 1, 1965.

* * * * *

(c) The requirements on pressure
restrictions in this section do not apply
in the following instance. An operator
may operate a segment of pipeline
found to be in satisfactory condition,
considering its operating and
maintenance history, at the highest
actual operating pressure to which the

segment was subjected during the 5
years preceding the applicable date in
the second column of the table in
paragraph (a)(3) of this section. An
operator must still comply with
§192.611.

Issued in Washington, DC, on March 10,
2006.

Brigham A. McCown,
Acting Administrator.
[FR Doc. 06—2562 Filed 3—14—06; 8:45 am]
BILLING CODE 4910-60-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 001005281-0369-02; 1.D.
030906E]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the commercial
hook-and-line fishery for king mackerel
in the exclusive economic zone (EEZ) in
the southern Florida west coast
subzone. This closure is necessary to
protect the Gulf king mackerel resource.

DATES: The closure is effective 12:01
a.m., local time, March 12, 2006, until
the start of the 2006—2007 fishing year
at 12:01 a.m., July 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Steve Branstetter, telephone: 727-824—
5305, fax: 727-824-5308, e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, and, in the Gulf of
Mexico only, dolphin and bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, on April 30, 2001 (66
FR 17368, March 30, 2001), NMFS
implemented a commercial quota of
2.25 million 1b (1.02 million kg) for the
eastern zone (Florida) of the Gulf
migratory group of king mackerel. That
quota is further divided into separate
quotas for the Florida east coast and
west coast subzones. The Florida west
coast subzone is that part of the eastern
zone south and west of 25°20.4" N. lat.
(a line directly east from the Miami-
Dade County, FL, boundary) along the
west coast of Florida to 87°31.1" W.

long. (a line directly south from the
Alabama/Florida boundary). The
Florida west coast subzone is further
divided into a northern and southern
subzone. The southern subzone is that
part of the Florida west coast subzone,
which from November 1 through March
31 extends south and west from 25°20.4"
N. lat. to 26°19.8" N. lat.(a line directly
west from the Lee/Collier County, FL,
boundary), i.e., the area off Collier and
Monroe Counties. From April 1 through
October 31, the southern subzone is that
part of the Florida west coast subzone
which is between 26°19.8" N. lat. and
25°48’ N. lat.(a line directly west from
the Monroe/Collier County, FL,
boundary), i.e., the area off Collier
County. The quota implemented for the
southern Florida west coast subzone is
1,040,625 1b (472,020 kg). That quota is
further divided into two equal quotas of
520,312 1b (236,010 kg) for vessels in
each of two groups fishing with run-
around gillnets and hook-and-line gear
(50 CFR 622.42(c)(1){1)(A)(2)(1)).

Under 50 CFR 622.43(a)(3), NMFS is
required to close any segment of the
king mackerel commercial fishery when
its quota has been reached, or is
projected to be reached, by filing a
notification at the Office of the Federal
Register. NMFS has determined that the
commercial quota of 520,312 1b (236,010
kg) for Gulf group king mackerel for
vessels using hook-and-line gear in the
southern Florida west coast subzone has
been met. Accordingly, the commercial
fishery for king mackerel for such
vessels in the southern Florida west
coast subzone is closed at 12:01 a.m.,
local time, March 12, 2006, through
12:01 a.m., July 1, 2006, the beginning
of the next fishing season.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B), as such prior notice
and opportunity for public comment is
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule itself
already has been subject to notice and
comment, and all that remains is to
notify the public of the closure.
Allowing prior notice and opportunity
for public comment is contrary to the
public interest because of the need to
immediately implement this action in
order to protect the fishery since the
capacity of the fishing fleet allows for
rapid harvest of the quota. Prior notice

and opportunity for public comment
will require time and would potentially
result in a harvest well in excess of the
established quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30 day delay in effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR

622.43(a) and is exempt from review
under Executive Order 12866.
Authority: 16 U.S.C. 1801 et seq.

Dated: March 9, 2006.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—2504 Filed 3—-10-06; 3:02 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 060216045-6045-01; I.D.
030906G]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Processor Vessels Using
Trawl Gear in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by catcher
processor vessels using trawl gear in the
Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 2006
first seasonal allowance of the Pacific
cod total allowable catch (TAC)
specified for catcher processor vessels
using trawl gear in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 12, 2006, through
1200 hrs, A.Lt., April 1, 2006.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
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appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2006 first seasonal allowance of
the Pacific cod TAC specified for
catcher processor vessels using trawl
gear in the BSAI is 21,086 metric tons
(mt) as established by the 2006 and 2007
final harvest specifications for
groundfish in the BSAI (71 FR 10894,
March 3, 2006), for the period 1200 hrs,
A.lt., January 1, 2006, through 1200 hrs,
A.lt., April 1, 2006. See
§679.20(c)(3)(iii), § 679.20(c)(5), and
§679.20(a)(7)(1)(B).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the 2006
first seasonal allowance of the Pacific
cod TAC specified for catcher processor
vessels using trawl gear in the BSAI will
soon be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 20,586 mt, and is
setting aside the remaining 500 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with

§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
catcher processor vessels using trawl
gear in the BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries

data in a timely fashion and would
delay the closure of Pacific cod by
catcher processor vessels using trawl
gear in the BSAL. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of March 9, 2006.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 10, 2006.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—2505 Filed 3-10-06; 3:02 pm]
BILLING CODE 3510-22-S
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FEDERAL ELECTION COMMISSION

11 CFR Part 109
[Notice 2006-5]

Coordinated Communications

AGENCY: Federal Election Commission.
ACTION: Supplemental notice of
proposed rulemaking; re-opening of
comment period.

SUMMARY: The Federal Election
Commission is making public data
related to its ongoing rulemaking
regarding coordinated communications
and is re-opening the public comment
period for the Notice of Proposed
Rulemaking (“NPRM’’) published on
December 14, 2005. The Commission
requests additional comments on
alternatives presented in the NPRM in
light of data regarding the timing of
campaign advertising in recent
elections. No final decision has been
made by the Commission on the issues
presented in this rulemaking. Further
information is provided in the
supplementary information that follows.

DATES: Comments must be received on
or before March 22, 2006.

ADDRESSES: All comments must be in
writing, must be addressed to Mr. Brad
C. Deutsch, Assistant General Counsel,
and must be submitted in either e-mail,
facsimile, or paper copy form.
Commenters are strongly encouraged to
submit comments by e-mail or fax to
ensure timely receipt and consideration.
E-mail comments must be sent to either
coordination@fec.gov or submitted
through the Federal eRegulations Portal
at http://www.regulations.gov. If e-mail
comments include an attachment, the
attachment must be in either Adobe
Acrobat (.pdf) or Microsoft Word (.doc)
format. Faxed comments must be sent to
(202) 219-3923, with paper copy follow-
up. Paper comments and paper copy
follow-up of faxed comments must be
sent to the Federal Election
Commission, 999 E Street, NW.,
Washington, DC 20463. All comments
must include the full name and postal

service address of the commenter or
they will not be considered. The
Commission will post comments on its
Web site after the comment period ends.
FOR FURTHER INFORMATION CONTACT: Mr.
Brad C. Deutsch, Assistant General
Counsel, Mr. Ron B. Katwan or Ms. Esa
L. Sferra, Attorneys, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: On
December 14, 2005, the Commission
published a Notice of Proposed
Rulemaking (“NPRM”) proposing to
amend its current rules at 11 CFR
109.21 that set forth a three-prong test
for determining whether a
communication is a coordinated
communication, and therefore an in-
kind contribution to a candidate, a
candidate’s authorized committee, or a
political party committee. 70 FR 73946
(Dec. 14, 2005). The NPRM proposed
seven different alternatives for revising
the content prong of the coordinated
communications test in response to the
decisions in Shays v. FEC, 337 F. Supp.
2d 28 (D.D.C. 2004) (“Shays District”),
aff’d, Shays v. FEC, 414 F.3d 76 (D.C.
Cir. 2005) (“Shays Appeal”) (pet. for
reh’g en banc denied Oct. 21, 2005) (No.
04-5352). In Shays Appeal, the Court of
Appeals invalidated one aspect of the
content prong—the 120-day time
frame—because the court believed that
the Commission had not provided an
adequate explanation and justification
under the Administrative Procedure
Act. Shays Appeal at 100. The Court of
Appeals emphasized that justifying the
120-day time frame (or any other time
frame) requires the Commission to
undertake a factual inquiry to determine
the appropriate time frame regarding
“election-related advocacy.” Id. at 102.

The Court of Appeals ordered the
Commission to consider carefully
certain questions in promulgating new
rules, including: “Do candidates in fact
limit campaign-related advocacy to the
four months surrounding elections, or
does substantial election-related
communication occur outside that
window? Do congressional, senatorial,
and presidential races—all covered by
this rule—occur on the same cycle, or
should different rules apply to each?”
Shays Appeal, 414 F.3d at 102.

In the NPRM, the Commission
specifically requested that commenters
submit empirical data showing the time
period before an election during which

campaign communications generally
occur. NPRM at 73949. None of the
commenters on this rulemaking
provided empirical data in response to
the Commission’s request. One joint
comment did provide, however, a
compilation of selected campaign
advertisements run before certain
elections that took place during several
recent election cycles.

The Commission held a public
hearing on this rulemaking on January
25-26, 2006, at which eighteen
commenters testified. At the close of the
hearings, the Commission still had not
received any empirical data regarding
the timing of campaign advertisements.

Therefore, the Commission is issuing
this Supplemental Notice of Proposed
Rulemaking (“SNPRM”) to invite
comment on data that the Commission
has now licensed from TNS Media
Intelligence/CMAG. These data, which
can be accessed from the Commission’s
Web site at http://www.fec.gov/law/
law_rulemakings.shtml#coordinated,
provide information regarding television
advertising spots run by Presidential,
Senate, and House candidates during
the 2004 election cycle. The
Commission has also provided graphical
representations of these data, which are
also available at this Web site address.

This SNPRM also re-opens the
comment period for this rulemaking.
The Commission seeks additional
comment, in light of the information
presented by these data, on the issues
and questions raised in the NPRM
regarding the content prong time frame.
See NPRM at 73948-52. Comments are
due on or before March 22, 2006.

Dated: March 8, 2006.

Michael E. Toner,

Chairman, Federal Election Commission.
[FR Doc. 062551 Filed 3—14—-06; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Parts 900, 917, 925, 930, 931
and 934

[No. 2006-03]

RIN 3069-AB30

Excess Stock Restrictions and

Retained Earnings Requirements for
the Federal Home Loan Banks

AGENCY: Federal Housing Finance
Board.
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ACTION: Proposed rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is proposing to
add to its regulations provisions that
would limit the amount of excess stock
that a Federal Home Loan Bank (Bank)
can have outstanding and that would
prescribe a minimum amount of
retained earnings for each Bank. The
proposed amendments also would
prohibit a Bank from selling excess
stock to its members or paying stock
dividends, and restrict a Bank’s ability
to pay dividends when its retained
earnings are below the prescribed
minimum.

DATES: The Finance Board will accept
written comments on the proposed rule
on or before July 13, 2006.

Comments: Submit comments by any
of the following methods:

E-mail: comments@fhfb.gov.

Fax: 202—408-2580.

Mail/Hand Delivery: Federal Housing
Finance Board, 1625 Eye Street, NW.,
Washington, DC 20006, ATTENTION:
Public Comments.

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to the Finance Board
at comments@fhfb.gov to ensure timely
receipt by the agency.

Include the following information in
the subject line of your submission:
Federal Housing Finance Board.
Proposed Rule: Excess Stock
Restrictions and Retained Earnings
Requirements for the Federal Home
Loan Banks. RIN Number 3069—-AB30.
Docket Number 2006—-03.

We will post all public comments we
receive without change, including any
personal information you provide, such
as your name and address, on the
Finance Board Web site at http://
www.fhfb.gov/
Default.aspx?Page=93&Top=93.

FOR FURTHER INFORMATION CONTACT:
Scott L. Smith, Associate Director,
smiths@fhfb.gov or 202—-408-2991;
Anthony Cornyn, Senior Advisor to the
Director, cornyna@fhfb.gov or 202—408—
2522; Office of Supervision; or Thomas
E. Joseph, Senior Attorney-Advisor,
josepht@fhfb.gov or 202—-408-2512,
Office of General Counsel. You can send
regular mail to the Federal Housing
Finance Board, 1625 Eye Street, NW.,
Washington, DC 20006.

SUPPLEMENTARY INFORMATION:

I. Statutory and Regulatory Background

The Federal Home Loan Bank System
consists of 12 Banks and the Office of

Finance (OF). The Banks are
instrumentalities of the United States
organized under the authority of the
Federal Home Loan Bank Act (Bank
Act). 12 U.S.C. 1421 et seq. Although
Banks are federally chartered
institutions, they are privately owned
and were created by Congress to support
the financing of housing and
community lending by their members
(which are principally depository
institutions), and as such, are commonly
categorized as ““government sponsored
enterprises’”” (GSEs). See 12 U.S.C.
1422a(a)(3)(B)(ii), 1424, 1430(i) and
1430(j). As GSEs, the Banks are able to
borrow in the capital markets at
favorable rates. They then pass along
this funding advantage to their member
institutions—and ultimately to
consumers—by providing secured loans
known as advances and other financial
services to member institutions at rates
that the members generally could not
obtain elsewhere.

The Banks and OF operate under the
supervision of the Finance Board. The
Finance Board’s primary duty is to
ensure that the Banks operate in a
financially safe and sound manner. See
12 U.S.C. 1422a(a)(3)(A). To the extent
consistent with this primary duty, the
Bank Act also requires the Finance
Board to supervise the Banks and ensure
that they carry out their housing finance
mission, remain adequately capitalized
and are able to raise funds in the capital
markets. See 12 U.S.C. 1422a(a)(3)(B).
To carry out its duties, the Finance
Board is empowered, among other
things, “‘to promulgate and enforce such
regulations and orders as are necessary
from time to time to carry out the
provisions of [the Bank Act].” 12 U.S.C.
1422b(a)(1).

Prior to the passage of the Gramm-
Leach-Bliley Act?® (GLB Act) in
November 1999, all Banks issued a
single class of stock with a par value set
at $100. Generally, all transactions in
this stock were required to occur at the
par value. See 12 U.S.C. 1426(a) and
(b)(3) (1994); 12 CFR 925.19 and
925.22(b)(2). By statute, Bank members
were required to purchase and retain a
minimum amount of stock equal to the
greater of: (i) $500; (ii) 1 percent of the
member’s aggregate unpaid principal
balance of home mortgage or similar
loans; or (iii) 5 percent of a member’s
outstanding advances. See 12 U.S.C.
1426(b) (1994). Further, the Bank Act
did not impose specific minimum
capital requirements on the Banks
individually, although the Finance

1Public Law 106-102, 133 Stat. 1338 (November
12, 1999).

Board did establish such requirements
by regulation. See 12 CFR 966.3(a).

The GLB Act amended the Bank Act
to create a new capital structure for the
Bank System and to impose statutory
minimum capital requirements on the
individual Banks. As part of this
change, each Bank must adopt and
implement a capital plan consistent
with provisions of the GLB Act and
Finance Board regulations. Among other
things, each capital plan establishes
stock purchase requirements that set the
minimum amount of capital stock a
Bank’s members must purchase as a
condition of membership and of doing
business with the Bank. See 12 U.S.C.
1426(c)(1); 12 CFR 933.2(a).

Under the new capital structure,
Banks may issue either Class A or Class
B stock or both. Class A stock is defined
as stock redeemable in cash and at par
six months following submission by a
Bank member of written notice of its
intent to redeem such stock, and Class
B stock is defined as stock redeemable
in cash and at par five years following
submission of a member’s written notice
of its intent to do so. See 12 U.S.C.
1426(a)(4)(A). A Bank must establish in
its capital plan the classes of stock that
it intends to issue, the par value of such
stock, and other rights associated with
this new stock. See 12 U.S.C. 1426(c)(4);
12 CFR 933.2. Any transactions in Class
A or Class B stock, whether involving
issuance, redemption, repurchase or
transfer of such stock, must be at par
value. See 12 CFR 931.1 and 931.6.

The GLB Act also requires each Bank
to meet certain minimum capital
requirements once the Bank converts to
the new capital structure. Under these
requirements, a Bank must maintain
“permanent capital” in an amount
sufficient to cover the credit risk and
market risk to which it is subject, with
the market risk being based on a stress
test established by the Finance Board.2
By regulation, the Finance Board also
requires a Bank to hold sufficient
permanent capital to meet an operations
risk charge. See 12 CFR 932.3. See also
Final Rule: Capital Requirements for the
Federal Home Loan Banks, 66 FR 8262,
8299-8300 (Jan. 30, 2001) (explaining
reasons for operations risk capital
charge) (hereinafter Final Capital Rule).
The GLB Act also requires the Banks to
hold sufficient “total capital” to comply
with both a “weighted”” and

2See 12 U.S.C. 1426(a)(3)(A); 12 CFR 932.3.
Permanent capital is defined by statute to include
the amounts paid-in for Class B stock plus the
retained earnings of the Bank, where retained
earnings are determined in accordance with
generally accepted accounting principles (GAAP).
See 12 U.S.C. 1426(a)(5)(A).
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“unweighted” minimum leverage
requirement.3

To date, 11 of the 12 Banks have
implemented their capital structure
plans and converted to the new capital
structure established by the GLB Act.
The pre-GLB Act stock purchase and
retention requirements will continue to
apply to the members of the remaining
Bank until the Bank implements its
capital plan and issues its new capital
stock.*

II. Proposed Rule Amendments

A. Introduction

The proposed amendments would
restrict the amount of excess stock that
a Bank can accumulate and keep
outstanding and would establish a
required minimum level of retained
earnings for each Bank. These changes
are being proposed for prudential
reasons to address the Finance Board’s
concerns that some Banks increasingly
use excess stock to capitalize assets that
are long term in nature and not readily
saleable, such as acquired member
assets (AMA), or that are not mission
related, and that the Banks’ current
levels of retained earnings are not
adequate to protect against potential
impairment of the par value of the
Banks’ capital stock.5

3See 12 U.S.C. 1426(a)(2); 12 CFR 932.2. The
statute defines total capital to include a Bank’s
permanent capital, plus the amounts paid-in by
members for Class A stock, any general allowances
for losses (if consistent with GAAP), and any
amounts determined by the Finance Board by
regulation to be available to absorb losses. See 12
U.S.C. 1426(a)(5)(B). The “weighted”” minimum
leverage requirement is calculated by multiplying a
Bank’s permanent capital by a factor of 1.5 and
adding the other elements of total capital to this
result, and requires each Bank to maintain a ratio
of “weighted” total capital to total assets of at least
5 percent. When the leverage ratio is calculated
without weighting permanent capital, each Bank
must maintain a ratio of total capital to total assets
of at least 4 percent. See 12 U.S.C. 1426(a)(2); 12
CFR 932.2.

4 See 12 U.S.C. 1426(a)(6). The regulatory leverage
requirement in § 966.3(a) also continues to apply to
a Bank until it implements its capital plan and
complies with the minimum capital requirements
in the GLB Act. See 12 CFR 931.9(b)(1). The one
Bank that has not yet converted to the new capital
structure, however, is operating pursuant to a
written agreement with the Finance Board, which
requires the Bank to hold capital in excess of the
amount set forth in § 966.3(a). See 2005-SUP-01
(Oct. 18, 2005). (2005—SUP-01 is available
electronically in the Finance Board’s “FOIA
Reading Room’ under “Supervisory Actions”:
http://www.fhfb.gov/
Default.aspx?Page=59&Top=4).

5 Among other considerations, a Bank’s capital
stock could be deemed impaired if losses have
depleted a Bank’s current income and retained
earnings and resulted in “negative” retained
earnings. Capital stock impairment is not
necessarily indicative of capital insolvency or
capital inadequacy. In fact, a Bank could exceed all
its minimum capital requirements and still have
capital stock that is impaired.

To enforce these proposed limitations,
the amendments are proposing to
restrict the amount of dividends that a
Bank could pay whenever the Bank is
not in compliance with the minimum
retained earnings requirements, and to
prohibit the Banks from issuing
dividends in the form of stock. These
changes principally would be
incorporated into new part 934, which
the Finance Board is proposing to add
to current subchapter E of its
regulations. Conforming changes are
also being proposed to other parts of the
Finance Board’s regulations. The
Finance Board emphasizes that the
proposed excess stock requirements, the
minimum retained earnings
requirements and the related dividend
limitations would apply to all Banks,
whether or not the Bank has
implemented its capital plan and
converted to the new capital structure
mandated by the GLB Act.

B. Excess Stock Limitation

1. Reasons for Proposing the Excess
Stock Limitations

Excess stock is any Bank capital stock
owned by an institution greater than the
minimum amount that it is required to
hold under a Bank’s capital plan, the
Bank Act or Finance Board regulations
as a condition of becoming a member of,
or of obtaining and maintaining
advances or other transactions with, the
Bank.6 Generally, excess stock may be
created in three ways: (1) When stock
originally held to fulfill a membership
or activity-based stock purchase
requirement is no longer needed
because that requirement has decreased;
(2) through a Bank’s payment of
dividends in the form of shares of stock
rather than in cash; and (3) by direct
purchase of excess stock by a member.”

6 While Bank stock generally is held only by
members of the Bank, former members may also
continue to hold stock for a limited period of time
after their membership terminates. A non-member
institution also may come into possession of Bank
stock if it acquires a Bank member (whose
membership would terminate upon its
consolidation into the non-member institution), and
may continue to hold that stock for a limited period
of time and for limited purposes. Stock held by
former members or other institutions also may be
categorized as either required or excess stock. For
example, under Finance Board regulations, any
indebtedness or other transactions that were
outstanding at the time an institution’s membership
terminated may be liquidated in an orderly fashion
as determined by the Bank. Under Finance Board
rules, however, Bank stock must continue to be
held to support such indebtedness or transactions
during the period of orderly liquidation and until
the indebtedness or other transactions are paid off
or otherwise terminated. See 12 CFR 925.29. While
these non-member institutions may hold Bank stock
under limited circumstances, they may not enter
into any new transactions with the Bank.

7Finance Board rules currently allow a member
to purchase excess stock so long as “such purchase

Banks, in their sole discretion, have the
right to buy back or repurchase a
member’s excess stock, subject to
specific limitations. See 12 U.S.C.
1426(e)(1); 12 CFR 925.22(b)(2) and
931.7(b). These limitations include a
restriction that prevents a Bank from
repurchasing any excess stock if, after
the repurchase, the Bank would fail to
meet any of its minimum regulatory
capital requirements or the member
would no longer meet any of its stock
purchase requirements.

Historically, the Banks usually have
repurchased excess stock from members
when requested to do so, although other
aspects of the Banks’ policies on excess
stock may differ. In this respect, some
Banks specifically have limited the
amount of excess stock that members
can hold, or periodically have
repurchased excess stock to keep the
total outstanding amounts of excess
stock low. Other Banks do not
implement such limits or may actively
encourage member investment in excess
Bank stock. Thus, the amount of excess
stock outstanding at each Bank has
tended to vary both in absolute value
and as a percentage of the Bank’s total
capital base.

System-wide, as of December 31,
2005, the Banks had approximately $7.4
billion in excess stock outstanding. This
equaled about 16 percent of the Banks’
combined total capital of $46 billion. As
a comparison, as of December 31, 2005,
the Banks collectively had abo