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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 56 and 57

[Docket No. PY-05-003]

RIN 0581-AC47

Update and Clarify a Shell Egg Grading
Definition

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service is amending the regulations
governing the voluntary shell egg
grading program and the regulations
governing the inspection of eggs. The
revision will revise the definition of
washed ungraded eggs in each of the
regulations. From time to time, sections
in the regulations are affected by
changes in egg production and
processing technology. This rule
updates the regulations to reflect these
changes.

DATES: Effective Date: April 12, 20086.
FOR FURTHER INFORMATION CONTACT:
Charles L. Johnson, Chief, Grading
Branch, (202) 720-3271.
SUPPLEMENTARY INFORMATION:

Background and Proposed Changes

AMS administers a voluntary grading
program for shell eggs under the
Agricultural Marketing Act of 1946, as
amended (AMA) (7 U.S.C. 1621 et seq.).
Any interested party that applies for
service must comply with the terms and
conditions of the regulations and must
pay for the services rendered. AMS
graders monitor processing operations
and verify the grade and size of eggs
packed into packages bearing the USDA
grademark. Regulations governing this
program are contained in 7 CFR part 56.

AMS also administers a mandatory
inspection program for shell eggs under

the Egg Products Inspection Act (EPIA)
(21 U.S.C. 1031 et seq.). This inspection
program ensures that shell eggs sold to
consumers contain no more restricted
eggs than are permitted in the standards
for consumer grades. Regulations
governing this program are contained in
7 CFR part 57.

The Agency routinely reviews its
regulations to ensure that they are
current and up-to-date. The latest
review of 7 CFR part 56 and 7 CFR part
57 identified the following changes that
are needed to bring the regulations up-
to-date with current egg production and
processing technology.

Washed Ungraded Eggs

The Agency will clarify the definition
of washed ungraded eggs that appears in
both regulations. The definitions
currently state that washed ungraded
eggs mean “* * * eggs which have been
washed but not sized or segregated for
quality.” The revised definitions will
state that washed ungraded eggs mean
“eggs which have been washed and that
are either sized or unsized, but not
segregated for quality.”

Proposed Rule and Comments

The proposed rule was published in
Federal Register on September 26, 2005
(70 FR 56139). The comment period
ended November 25, 2005.

We received two comments: one from
a shell egg producer and one from an
unidentified commenter. The shell egg
producer supported the proposed
amendment. The Agency did not
address the second comment because it
was outside the scope of this
rulemaking.

Executive Order 12866 and Effect on
Small Entities

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB). In
addition, pursuant to requirements set
forth in the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq.), AMS has
considered the economic impact of the
rule on small entities and has
determined that its provisions would
not have a significant economic impact
on a substantial number of small
entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in

order that small businesses will not be
unduly or disproportionately burdened.
The Small Business Administration
(SBA) (13 CFR 121.201) defines small
entities that produce and process
chicken eggs as those whose annual
receipts are less than $9,000,000.
Approximately 625,000 egg laying hens
are needed to produce enough eggs to
gross $9,000,000.

Currently, the AMA authorizes a
voluntary grading program for shell
eggs. Shell egg processors that apply for
service must pay for the services
rendered. Shell egg processors are
entitled to pack their eggs in packages
bearing the USDA grade shield when
AMS graders are present to certify that
the eggs meet the grade requirements as
labeled. Plants in which these grading
services are performed are called official
plants. Shell egg processors who do not
use USDA’s grading service may not use
the USDA grademark. There are about
540 shell egg processors registered with
the Department that have 3,000 or more
laying hens. Of these, 161 are official
plants that use USDA’s grading service
and would be subject to this proposed
rule. Of these 161 official plants, 38
meet the small business definition.

The EPIA authorizes the mandatory
inspection of egg products operations
and the mandatory surveillance of the
disposition of shell eggs that are
undesirable for human consumption,
with implementing regulations in 7 CFR
part 57. All of the approximate 540 shell
egg processors registered with the
Department are required to comply with
the labeling provisions of the EPIA and
would be subject to this proposed rule.
Of these 540 shell egg processors, 313
meet the small business definition.

This amendment will not have an
adverse economic impact on processors.
It will revise the AMA and the EPIA
regulations by up-dating the definition
of washed ungraded eggs to reflect
current egg production and processing
technology.

For the above reasons, the Agency has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
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present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) the Office of Management and
Budget (OMB) has approved the
information collection and
recordkeeping requirements included in
this proposed rule, and there are no new
requirements. The assigned OMB
control number is 0581-0128.

AMS is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

List of Subjects

7 CFR Part 56

Eggs and egg products, Food grades
and standards, Food labeling, Reporting
and recordkeeping requirements.

7 CFR Part 57

Eggs and egg products, Exports, Food
grades and standards, Food labeling,
Imports, Reporting and recordkeeping
requirements.

m Forreasons set forth in the preamble,
7 CFR parts 56 and 57 are amended as
follows:

PART 56—VOLUNTARY GRADING OF
SHELL EGGS

m 1. The authority citation for part 56
continues to read as follows:
Authority: 7 U.S.C. 1621-1627.

m 2.In §56.1, revise the term Washed
ungraded eggs to read as follows:

§56.1 Meaning of words and terms
defined.
* * * * *

Washed ungraded eggs means eggs
which have been washed and that are
either sized or unsized, but not
segregated for quality.

PART 57—INSPECTION OF EGGS
(EGGS PRODUCTS INSPECTION ACT)

m 3. The authority citation for part 57
continues to read as follows:
Authority: 21 U.S.C. 1031-1056.

m 4.In §57.1, revise the term Washed
ungraded eggs to read as follows:

§57.1 Definitions.

* * * * *

Washed ungraded eggs means eggs
which have been washed and that are
either sized or unsized, but not
segregated for quality.

Dated: March 8, 2006.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06—2366 Filed 3—10-06; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 932
[Docket No. FV06-932—1 IFR]

Olives Grown in California; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule decreases the
assessment rate established for the
California Olive Committee (committee)
for the 2006 and subsequent fiscal years
from $15.68 to $11.03 per assessable ton
of olives handled. The committee
locally administers the marketing order
which regulates the handling of olives
grown in California. Assessments upon
olive handlers are used by the
committee to fund reasonable and
necessary expenses of the program. The
fiscal year began January 1 and ends
December 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: Effective March 14, 2006.
Comments received by May 12, 2006,
will be considered prior to issuance of

a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or E-mail:
moab.docketclerk@usda.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Laurel May, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,

AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, CA 93721;
Telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
effective beginning on January 1, 2006,
apply to all assessable olives from the
current crop year, and will continue
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
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inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the committee for
the 2005 and subsequent fiscal years
from $15.68 to $11.03 per ton of
assessable olives from the applicable
crop years.

The California olive marketing order
provides authority for the committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The fiscal year,
which is the 12-month period between
January 1 and December 31, begins after
the corresponding crop year, which is
the 12-month period beginning August
1 and ending July 31 of the subsequent
year. Fiscal year budget and assessment
recommendations are made after the
corresponding crop year olive tonnage is
reported. The members of the committee
are producers and handlers of California
olives. They are familiar with the
committee’s needs and with costs for
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is discussed in
a public meeting. Thus, all directly
affected persons have an opportunity to
participate and provide input.

For the 2005 and subsequent fiscal
years, the committee recommended, and
USDA approved, an assessment rate that
would continue in effect from fiscal year
to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
information available to USDA.

The committee met on December 13,
2005, and made recommendations
regarding their fiscal year 2006
expenditures and assessment rate.
Subsequently, the committee revised its
budget recommendation because it
anticipated higher administrative
expenses than it had estimated earlier.
In a mail vote completed on January 27,
2006, the committee unanimously
recommended 2006 fiscal year
expenditures of $1,301,121 and an
assessment rate of $11.03 per ton of
assessable olives. In comparison, the
budgeted expenditures for fiscal year
2005 were $1,217,014. The assessment
rate of $11.03 is $4.65 lower than the
rate currently in effect.

The major expenditures
recommended by the committee for the
2006 fiscal year include $800,700 for
marketing activities, $290,421 for
administration, and $210,000 for

research. Budgeted expenditures for
these items in 2005 were $680,000,
$337,014, and $200,000, respectively.

The assessment rate recommended by
the committee was derived by
considering anticipated fiscal year
expenses, actual olive tonnage received
by handlers during the 2005-06 crop
year, and additional pertinent factors.
The California Agricultural Statistics
Service (CASS) reported assessable olive
receipts for the 2005—-06 crop year at
114,761 tons, compared to 85,862 tons
for the 200405 crop year. The
increased production of assessable
olives for the 2005-06 crop year is due
in part to the alternate-bearing nature of
olives, with heavy production in one
year followed by light production the
next. Although the committee’s
budgeted expenses for fiscal year 2006
are higher than those for 2005, the
increased production would yield
increased total assessment funds, even
at the lower rate, covering the increased
expenditures. Additionally, actual
administrative expenditures in 2005
were less than the amount budgeted,
enabling the committee to carry excess
funds into the 2006 fiscal year and offset
the assessments needed to cover
budgeted expenses.

Income derived from handler
assessments, along with interest income
and funds from the committee’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve will be kept within the
maximum permitted by the order of
approximately one fiscal year’s
expenses (§ 932.40).

The assessable tonnage for the 2006
fiscal year is expected to be slightly less
than the 2005—06 crop receipts of
114,761 tons reported by CASS because
some olives may be diverted by
handlers to uses that are exempt from
marketing order requirements.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
committee will continue to meet prior to
or during each fiscal year to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rate. The dates and times
of committee meetings are available
from the committee or USDA.
Committee meetings are open to the
public and interested persons may
express their views at these meetings.
USDA will evaluate committee
recommendations and other available

information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
committee’s 2006 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by USDA.

Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 850
producers of olives in the production
area and 2 handlers subject to regulation
under the marketing order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $6,000,000.

Based upon information from the
committee, the majority of olive
producers may be classified as small
entities. Both of the handlers may be
classified as large entities.

This rule decreases the assessment
rate established for the committee and
collected from handlers for the 2006 and
subsequent fiscal years from $15.68 to
$11.03 per ton of assessable olives. The
committee unanimously recommended
2006 expenditures of $1,301,121 and an
assessment rate of $11.03 per ton. The
recommended assessment rate is $4.65
lower than the current rate.

The quantity of assessable olive
receipts for the 200506 crop year was
reported by CASS to be 114,761 tons,
but the actual assessable tonnage for the
2006 fiscal year is expected to be
slightly lower. This is because some of
the receipts are expected to be diverted
by handlers to exempt outlets on which
assessments are not paid.

The $11.03 per ton assessment rate
should be adequate to meet this year’s
expenses when combined with funds
from the authorized reserve and interest
income. Funds in the reserve will be
kept within the maximum permitted by



12616

Federal Register/Vol. 71, No. 48/Monday, March 13, 2006/Rules and Regulations

the order of about one fiscal year’s
expenses (§932.40).

Expenditures recommended by the
committee for the 2006 fiscal year
include $800,700 for marketing
development, $290,421 for
administration, and $210,000 for
research. Budgeted expenses for these
items in 2005 were $680,000, $337,014,
and $200,000, respectively.

Assessable olive receipts for the
2005—-06 crop year were 114,761 tons,
compared to 85,862 tons for the 2004—
05 crop year. The increased production
of assessable olives will yield increased
assessment funds, even at the lower
rate. These funds, along with unused
assessments from the 2005 fiscal year
that have been carried into 2006, and
interest income, cover the increased
expenditures.

The committee reviewed and
unanimously recommended 2006
expenditures of $1,301,121. This reflects
increases in the committee’s research
and market development budgets and a
decrease in the administrative budget.
The committee recommended a larger
research budget intended to further the
study of olive fly management and
development of a mechanical olive
harvesting method. The 2006 marketing
program recommendation includes
participation in media activities in
conjunction with the release of a new
diet plan book, translation of some of
the committee’s education and nutrition
materials into Spanish, and
continuation of several outreach
activities including cookbook
contributions, Web site development,
and educational programs for school
children. Recommended decreases in
the administrative budget are due
mainly to personnel changes in the
committee’s staff.

Prior to arriving at this budget, the
committee considered information from
various sources, such as the committee’s
Executive, Market Development, and
Research Subcommittees. Alternate
spending levels were discussed by these
groups, based upon the relative value of
various research and marketing projects
to the olive industry and the anticipated
olive production. The assessment rate of
$11.03 per ton of assessable olives was
derived by considering anticipated
expenses, the volume of assessable
olives, and additional pertinent factors.

A review of historical and preliminary
information pertaining to the upcoming
fiscal year indicates that the grower
price for the 2005—-06 crop year is
estimated to be approximately $714 per
ton for canning fruit and $314 per ton
for limited-use sizes, leaving the balance
as unusable cull fruit. Approximately 76
percent of a ton of olives are canning

fruit sizes and 17 percent are limited
use sizes, leaving the balance as
unusable cull fruit. Total grower
revenue on 114,761 tons would then be
$73,485,966, given the percentage of
canning and limited-use sizes and
current grower prices for those sizes.
Therefore, with an assessment rate
decreased from $15.68 to $11.03, the
estimated assessment revenue is
expected to be approximately 1.72
percent of grower revenue.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the committee’s meeting was widely
publicized throughout the California
olive industry and all interested persons
were invited to attend the meeting and
participate in committee deliberations
on all issues. Like all committee
meetings, the December 13, 2005,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California olive
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab/html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause

exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2006 fiscal year began
on January 1, 2006, and the marketing
order requires that the rate of
assessment for each fiscal year apply to
all assessable olives handled during
such fiscal year; (2) the committee needs
sufficient funds to pay its expenses,
which are incurred on a continuous
basis; and (3) handlers are aware of this
action, which was discussed by the
committee at a public meeting and
unanimously recommended by a mail
vote, and is similar to other assessment
rate actions issued in past years.

List of Subjects in 7 CFR Part 932

Marketing agreements, Olives,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 932 is amended as
follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 932 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. Section 932.230 is revised to read
as follows:

§932.230 Assessment rate.

On and after January 1, 2006, an
assessment rate of $11.03 per ton is
established for California olives.

Dated: March 7, 2006.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06—2367 Filed 3—10-06; 8:45 am]
BILLING CODE 3410-02-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-23159; Directorate
Identifier 2005-SW-10—-AD; Amendment 39—
14510; AD 2006—-06-02]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA-365N, SA-365N1,
AS-365N2, and SA-366G1 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
that currently applies to Eurocopter
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France (ECF) Model SA 365N, N1, and
AS 365N2 helicopters. That AD
currently requires inspecting the main
gearbox (MGB) suspension diagonal
cross-member (diagonal cross-member)
for cracks and replacing it with an
airworthy part if any crack is found.
This amendment requires more frequent
inspections of the diagonal cross-
member and adding the Model SA-
366G1 helicopters to the applicability.
This amendment is prompted by several
reports of cracks in the diagonal cross-
member. The actions specified by this
AD are intended to prevent failure of the
diagonal cross-member, pivoting of the
MGB, severe vibrations, and a
subsequent forced landing.

DATES: Effective April 17, 2006.
ADDRESSES: You may get the service
information identified in this AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527.

Examining the Docket

You may examine the docket that
contains this AD, any comments, and
other information on the Internet at
http://dms.dot.gov, or at the Docket
Management System (DMS), U.S.
Department of Transportation, 400
Seventh Street SW., Room PL—401, on
the plaza level of the Nassif Building,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Regulations and
Guidance Group, Fort Worth, Texas
76193-0111, telephone (817) 222-5130,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 by
superseding AD 98—08-14, Amendment
39-10463 (63 FR 17676, April 10, 1998),
for the specified ECF model helicopters
was published in the Federal Register
on December 5, 2005 (70 FR 72409). The
action proposed to require adding the
Model SA-366G1 helicopter to the
applicability because this model may
contain an affected diagonal cross-
member, part number (P/N) 365A38—
3023-22, —23 or —24. Also, the action
proposed more frequent inspections of
the diagonal cross-member.

The Direction Generale De L’Aviation
Civile (DGAC), the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
ECF Model AS-365N, N1, N2, and SA
366 G1 helicopters. The DGAC advises
of the discovery of a crack in a diagonal
cross-member of the ECF Model SA 366
G1 helicopter.

ECF has issued Service Bulletin (SB)
No. 05.00.37, dated May 29, 1997, for

Model AS-365N, N1, and N2
helicopters. The SB specifies a periodic
inspection for a crack or failure of a
central branch of the MGB suspension
strut pre-MOD 0763B80. ECF has also
issued Alert Service Bulletin (ASB) No.
05.25, dated June 19, 2002. The ASB
specifies checking the center portion of
the MGB suspension cross-bar for Model
AS-366G1 helicopters, with a crossbar,
P/N 365A38-3023-22, —23, or —24,
installed. The DGAC classified these
service bulletins as mandatory and
issued ADs 2003—241(A) and 1997—093—
041(A) R2, both dated June 25, 2003, to
ensure the continued airworthiness of
these helicopters in France.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, the DGAC has kept
the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of these type designs that
are certificated for operation in the
United States.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require adopting the rule
as proposed except we have expanded
the contact address in paragraph (b) in
the body of the AD to provide more
information to the public. This change
will neither increase the economic
burden on any operator nor increase the
scope of this AD.

We estimate that this AD will affect
133 helicopters of U.S. registry, and
will:

e Take about 1 work hour to inspect
the diagonal cross-member,

o Take about 10 work hours to
replace the diagonal cross-member, if
necessary, at an average labor rate of $65
per work hour, and

e Cost about $6,600 to replace the
part.

Based on these figures, we estimate the
total cost impact of the AD on U.S.
operators to be $139,990, assuming 12
inspections per year per helicopter, and
assuming 5 helicopters require replacing
the diagonal cross-member.

Regulatory Findings
We have determined that this AD will

not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by
removing Amendment 39-10463 (63 FR
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17676, April 10, 1998), and by adding
a new airworthiness directive (AD),
Amendment 39-14510, to read as
follows:

2006-06-02 Eurocopter France:
Amendment 39-14510. Docket No.
FAA-2005-23159; Directorate Identifier
2005-SW-10-AD. Supersedes AD 98—
08—-14, Amendment 39-10463, Docket
No. 97-SW-21-AD.

Applicability: Model SA-365N, SA365N1,
AS-365N2, and SA-366G1 helicopters with
a main gearbox (MGB) suspension diagonal
cross-member (diagonal cross-member), part
number (P/N) 365A38-3023-20, —21, —22,
—23, or —24, installed, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the diagonal cross-
member, pivoting of the MGB, severe
vibrations, and subsequent forced landing, do
the following:

(a) For Model SA-365N and SA-365N1
helicopters, before accumulating 15,000
operating cycles; and for Model AS—-365N2
and SA-366G1 helicopters, before
accumulating 11,000 operating cycles:

(1) Inspect the diagonal cross-member for
a crack in the area of the center borehole. Use
a borescope with a 90-degree drive, a video
assembly with optical fiber illumination, or
any other appropriate device that allows you
to visually inspect the center area of the part.

(2) Repeat the inspection required by
paragraph (a)(1) of this AD at intervals not to
exceed 250 operating cycles or 50 hours time-
in-service, whichever occurs first.

Note 1: “Operating cycles” are defined in
the Airworthiness Limitations Section of the
Master Servicing Recommendations.

(b) If a crack is found as a result of the
inspections required by this AD, before
further flight, replace the diagonal cross-
member with an airworthy diagonal cross-
member.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Rotorcraft Directorate,
FAA, ATTN: Gary Roach, Aviation Safety
Engineer, Regulations and Guidance Group,
Fort Worth, Texas 76193—-0111, telephone
(817) 222-5130, fax (817) 222-5961, for
information about previously approved
alternative methods of compliance.

(d) This amendment becomes effective on
April 17, 20086.

Note 2: The subject of this AD is addressed
in Direction Generale De L-Aviation Civile
(France) AD 1997-093-041(A) R2, dated June
25, 2003, and 2003-241(A), dated June 25,
2003.

Issued in Fort Worth, Texas, on March 1,
2006.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 06—2358 Filed 3—10-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172

[Docket No. 1991F-0457] (formerly Docket
No. 91F-0457)

Food Additives Permitted For Direct
Addition to Food for Human
Consumption; Glycerides and
Polyglycides

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of a mixture of glycerides
and polyethylene glycol mono- and di-
esters of fatty acids of hydrogenated
vegetable oils as an excipient in dietary
supplement tablets, capsules, and liquid
formulations that are intended for
ingestion in daily quantities measured
in drops or similar small units of
measure. This action is in response to a
petition filed by Gattefosse Corp.
DATES: This rule is effective March 13,
2006. Submit written or electronic
objections and requests for a hearing by
April 12, 2006. See section VII of this
document for information on the filing
of objections. The Director of the Office
of the Federal Register approves the
incorporation by reference of certain
publications in accordance with 5
U.S.C. 552(a) and 1 CFR part 51 as of
March 13, 2006.

ADDRESSES: You may submit comments,
identified by Docket No. 1991F-0457,
by any of the following methods:
Electronic Submissions

Submit electronic comments in the
following ways:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.
Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
comments, FDA is no longer accepting
comments submitted to the agency by e-
mail. FDA encourages you to continue

to submit electronic comments by using
the Federal eRulemaking Portal or the
agency Web site, as described in the
Electronic Submissions portion of this
paragraph.

Instructions: All submissions received
must include the agency name and
Docket No(s). and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may
be posted without change to http://
www.fda.gov/ohrms/dockets/
default.htm, including any personal
information provided. For additional
information on submitting comments,
see the “Objections” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number(s), found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Raphael A. Davy, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
301-436-1272.

SUPPLEMENTARY INFORMATION:
I. Background

In a notice published in the Federal
Register of December 19, 1991 (56 FR
65907), FDA announced that a food
additive petition (FAP 9A4155) had
been filed by Parexel International
Corp., One Alewife Place, Cambridge,
MA 02140 on behalf of Gattefosse S.A.,
Saint-Priest, France. The petition
proposed to amend the food additive
regulations to provide for the safe use of
a mixture of glycerides and
polyethylene glycol esters of fatty acids
of vegetable origin as an excipient in
vitamin tablets and liquid formulations.
Subsequently, in a letter dated January
7, 1998, the petitioner informed the
agency that the petition was being
amended by narrowing the polyethylene
glycol esters (commonly known as
polyglycides) to one class of
compounds, namely, the polyethylene
glycol esters of fatty acids from
hydrogenated vegetable oils. Further,
under an e-mail dated October 5, 2005,
the petitioner later clarified that the
additive was intended for use as an
excipient in all dietary supplement
tablets, capsules, and liquid
formulations that are intended for
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ingestion in daily quantities measured
in drops or similar small units of
measure.

In evaluating the safety of the
petitioned substance, FDA has reviewed
the safety of the additive (glycerides and
polyglycides mixture) and the chemical
impurities that may be present in the
additive as a result of the manufacturing
process. The mono-, di-, and tri-
glycerides component of the additive
are commonly found in food. In
addition, mono-, and di-glycerides are
affirmed as generally recognized as safe
(GRAS) for use in food (§184.1505 (21
CFR 184.1505)). The “polyglycides,”
consist of mono- and di-esters of
polyethylene glycol, made using fatty
acids derived from hydrogenated oils of
vegetable origin. Although the additive
itself (glycerides and polyglycides
mixture) has not been shown to cause
cancer, it may contain minute amounts
of carcinogenic residues resulting from
the manufacture of the polyethylene
glycol. In particular, the additive may
contain traces of 1,4-dioxane and
ethylene oxide, which have been shown
to cause cancer in test animals.

II. Determination of Safety

Under the general safety standard in
section 409 of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
348), a food additive cannot be
approved for a particular use unless a
fair evaluation of the data available to
FDA establishes that the additive is safe
for that use. FDA’s food additive
regulations (21 CFR 170.3(i)) define safe
as ‘“‘a reasonable certainty in the minds
of competent scientists that the
substance is not harmful under the
intended conditions of use.”

The food additives anticancer, or
Delaney, clause of the act (section
409(c)(3)(A)) provides that no food
additive shall be deemed safe if it is
found to induce cancer when ingested
by man or animal, or if it is found, after
tests which are appropriate for the
evaluation of the safety of food
additives, to induce cancer in man or
animal. Importantly, however, the
Delaney clause applies to the additive
itself and not to impurities in the
additive. That is, where an additive
itself has not been shown to cause
cancer, but contains a carcinogenic
impurity, the additive is evaluated
properly under the general safety
standard using risk assessment
procedures to determine whether there
is a reasonable certainty that no harm
will result from the intended use of the
additive (Scott v. FDA, 728 F.2d 322
(6th Cir. 1984)).

III. Safety of the Petitioned Use of the
Additive

FDA estimates that the petitioned use
of the additive as an excipient in dietary
supplement tablets, capsules, and liquid
formulations that are intended for
ingestion in daily quantities measured
in drops or similar small units of
measure will result in an estimated
average daily intake of no more than 720
milligrams per person per day (mg/p/d)
of polyglycides, based on the
consumption of 2 dietary supplement
doses per day and assuming that the
polyglycide portion comprises 75
percent of the total excipient in the dose
(Ref. 1). Although the filing notice
specifically referenced vitamin tablets
and liquid formulations only, this
estimate considered use of the additive
in all dietary supplement tablets,
capsules, and liquid formulations that
are intended for ingestion in daily
quantities measured in drops or similar
small units of measure, due to the
petitioner’s clarification of the
additive’s intended use. The estimate is
conservative as it assumes that all
dietary supplements would be
formulated with the additive. This
estimate does not include the daily
intake of the glycerides because
glycerides are GRAS for use with no
limit other than current good
manufacturing practice (§ 184.1505).

Based on the available toxicological
data on this new food additive mixture,
and considering the cumulative
exposure of the components of the
mixture from the use of other
ingredients, the agency concludes that
the estimated dietary exposure to
polyglycides resulting from the
petitioned use of this additive is well
within an acceptable margin of safety.

FDA has evaluated the safety of this
additive under the general safety
standard, considering all available
toxicological data and using risk
assessment procedures to estimate the
upper-bound limit of lifetime human
risk presented by 1,4-dioxane and
ethylene oxide, the carcinogenic
chemicals that may be present as
impurities in the additive. The risk
evaluation of 1,4-dioxane and ethylene
oxide has two aspects: (1) Assessment of
exposure to the impurities from the
petitioned use of the additive and (2)
extrapolation of the risk observed in the
animal bioassays to the conditions of
exposure to humans.

A. 1,4-Dioxane

FDA has estimated the exposure to
1,4-dioxane from the petitioned use of
the additive as an excipient in dietary
supplement tablets, capsules, and liquid

formulations that are intended for
ingestion in daily quantities measured
in drops or similar small units of
measure to be 800 nanograms per
person per day (ng/p/d) (Ref. 1). This
estimate is conservative as it was based
on the assumptions that the additive
(glycerides and polyglycides mixture)
would be the sole excipient in all
dietary supplement tablets, capsules,
and liquid formulations that are
intended for ingestion in daily
quantities measured in drops or similar
small units of measure, and that the
additive would be used in all dietary
supplement tablets, capsules, and liquid
formulations that are intended for
ingestion in daily quantities measured
in drops or similar small units of
measure at a maximum practical 80
percent use level.

The agency used data from a
carcinogenesis bioassay on 1,4-dioxane,
conducted by the National Cancer
Institute, to estimate the upper-bound
limit of lifetime human risk from
exposure to this chemical resulting from
the petitioned use of the additive. The
results of the bioassay on 1,4-dioxane
demonstrated that the material was
carcinogenic for female rats under the
conditions of the study. The authors
reported that the test material caused
significantly increased incidence of
squamous cell carcinomas and
hepatocellular tumors in female rats.

Based on the agency’s estimate that
exposure to 1,4-dioxane will not exceed
800 ng/p/d, FDA estimates that the
upper-bound limit of lifetime human
risk from exposure to 1,4-dioxane
resulting from the petitioned use of the
subject additive is 2.8 x 10-8 or 28 in 1
billion. Because of the numerous
conservative assumptions used in
calculating the exposure estimate, the
actual lifetime-averaged individual
exposure to 1,4-dioxane is likely to be
substantially less than the estimated
exposure, and therefore, the probable
lifetime human risk is also likely to be
substantially less than the estimated
upper-bound limit of lifetime human
risk. Thus, the agency concludes that
there is a reasonable certainty that no
harm from exposure to 1,4-dioxane
would result from the petitioned use of
the additive.

B. Ethylene Oxide

FDA has estimated the exposure to
ethylene oxide from the petitioned use
of the additive as an excipient in dietary
supplement tablets, capsules, and liquid
formulations that are intended for
ingestion in daily quantities measured
in drops or similar small units of
measure to be 80 ng/p/d, using the same
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additive exposure assumptions
described above for 1,4-dioxane (Ref. 1).

The agency used data from a
carcinogenesis bioassay on ethylene
oxide conducted by the Institute of
Hygiene, University of Mainz, Germany,
to estimate the upper-bound limit of
lifetime human risk from exposure to
ethylene oxide resulting from the
petitioned use of the additive. The
authors reported that the test material
caused significantly increased incidence
of squamous cell carcinomas of the
forestomach and carcinomas in situ of
the glandular stomach in female rats.

Based on the agency’s estimate that
exposure to ethylene oxide will not
exceed 80 ng/p/d, FDA estimates that
the upper-bound limit of lifetime
human risk from exposure to ethylene
oxide resulting from the petitioned use
of the subject additive is 15 x 10-8 or 150
in 1 billion. Because of the numerous
conservative assumptions used in
calculating the exposure estimate, the
actual lifetime-averaged individual
exposure to ethylene oxide is likely to
be substantially less than the estimated
exposure, and therefore, the probable
lifetime human risk is also likely to be
substantially less than the estimated
upper-bound limit of lifetime human
risk. Therefore, FDA concludes that
there is reasonable certainty that no
harm from exposure to ethylene oxide
would result from the petitioned use of
the additive.

C. Need for Specifications

Because 1,4-dioxane and ethylene
oxide are animal carcinogens and
because the additive is intended to be
ingested in its entirety, the agency has
concluded that specifications are
necessary to ensure that safe levels of
1,4-dioxane and ethylene oxide
impurities in the petitioned food
additive are maintained in future
batches. Thus, the agency is including
in this regulation a specification limit of
not greater than 10 parts per million
(ppm) for 1,4-dioxane and not greater
than 1 ppm for ethylene oxide. We are
also including in this regulation
specifications for total ester content,
acid value, hydroxyl value, and lead in
order to ensure that the product in the
marketplace reflects the identity and
purity of the material evaluated (Ref. 2).

IV. Conclusion

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
food additive as an excipient in dietary
supplement tablets, capsules, and liquid
formulations that are intended for
ingestion in daily quantities measured

in drops or similar small units of
measure is safe. Therefore, the
regulations in 21 CFR part 172 should
be amended as set forth in this
document.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person (see
FOR FURTHER INFORMATION CONTACT). As
provided in § 171.1(h), the agency will
delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection.

V. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this final rule. FDA has concluded that
the action will not have a significant
impact on the human environment, and
that an environmental impact statement
is not required. The agency’s finding of
no significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Division of Dockets Management
(see ADDRESSES) between 9 a.m. and 4
p-m., Monday through Friday.

VI. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VII. Objections

Any person who will be adversely
affected by this regulation may file with
the Division of Dockets Management
(see ADDRESSES) written or electronic
objections. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents

are to be submitted and are to be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday.

VIII. References

The following references have been
placed on display in the Division of
Dockets Management and may be seen
by interested persons between 9 a.m.
and 4 p.m., Monday through Friday.

1. Memorandum dated January 22,
2004, from the Division of Biotech and
GRAS Notice Review to Division of
Petition Review, “FAP 9A4155:
Gattefosse Corp. Polyglycides From
Hydrogenated Vegetable Oils. Revised
Estimate of Exposure for 1,4-Dioxane
and Ethylene Oxide.”

2. Memorandum dated October 30,
1998, from Chemistry Review Branch to
the Division of Product Policy, “FAP
9A4155: (MATS Milestone 2.3)
American Clinical Research
Consultants, Inc., on behalf of Gattefosse
S.A. Polyglycides for use as Tablet
Excipients. Submission of 1-7-98.”

List of Subjects in 21 CFR Part 172

Food additives, Incorporation by
reference, Reporting and recordkeeping
requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 172 is
amended as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

m 1. The authority citation for 21 CFR
part 172 continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 348,
371, 379e.
m 2. Section 172.736 is added to subpart
H to read as follows:

§172.736 Glycerides and polyglycides of
hydrogenated vegetable oils.

The food additive glycerides and
polyglycides of hydrogenated vegetable
oils may be safely used in food in
accordance with the following
prescribed conditions:

(a) The additive is manufactured by
heating a mixture of hydrogenated oils
of vegetable origin and polyethylene
glycol in the presence of an alkaline
catalyst followed by neutralization with
any acid that is approved or is generally
recognized as safe for this use to yield
the finished product.
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(b) The additive consists of a mixture
of mono-, di- and tri-glycerides and
polyethylene glycol mono- and di-esters
of fatty acids (polyglycides) of
hydrogenated vegetable oils and meets
the following specifications:

(1) Total ester content, greater than 90
percent as determined by a method
entitled ‘“Determination of Esterified
Glycerides and Polyoxyethylene
Glycols,” approved November 16, 2001,
printed by Gattefosse S.A.S., and
incorporated by reference. The Director
of the Office of the Federal Register
approves this incorporation by reference
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You may obtain a copy
from the Office of Food Additive Safety,
5100 Paint Branch Pkwy., College Park,
MD 20740 or you may examine a copy
at the Center for Food Safety and
Applied Nutrition’s Library, Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to http://www.archives.gov/
federal_register/
code_of federal_regulations/
ibr_locations.html.

(2) Acid value, not greater than 2, and
hydroxyl value, not greater than 56 as
determined by the methods entitled
“Acid Value,” p. 934 and “Hydroxyl
Value,” p. 936, respectively, in the Food
Chemicals Codex, 5th ed., effective
January 1, 2004, and incorporated by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies are
available from the National Academies
Press, 500 Fifth St. NW., Washington,
DC 20055 (Internet address http://
www.nap.edu), or may be examined at
the Center for Food Safety and Applied
Nutrition’s Library, 5100 Paint Branch
Pkwy., College Park, MD 20740, or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

(3) Lead, not greater than 0.1 mg/kg as
determined by the American Oil
Chemists’ Society (A.O.C.S.) method Ca
18c—91, ‘“Determination of Lead by
Direct Graphite Furnace Atomic
Absorption Spectrophotometry,”
updated 1995, and incorporated by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies are
available from American Oil Chemists’
Society, P. O. Box 3489, Champaign, IL

61826—3489, or may be examined in the
library at the Center for Food Safety and
Applied Nutrition, 5100 Paint Branch
Pkwy., College Park, MD 20740, or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to http://www.archives.gov/
federal_register/

code_of federal_regulations/
ibr_locations.html.

(4) 1,4-Dioxane, not greater than 10
milligrams per kilogram (mg/kg), and
ethylene oxide, not greater than 1 mg/
kg, as determined by a gas
chromatographic method entitled
“Determination of Ethylene Oxide and
1,4-Dioxane by Headspace Gas
Chromatography,” approved November
5, 1998, printed by Gattefosse S.A.S.,
and incorporated by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51; see paragraph (b)(1) of this
section for availability of the
incorporation by reference.

(c) The additive is used or intended
for use as an excipient in dietary
supplement tablets, capsules, and liquid
formulations that are intended for
ingestion in daily quantities measured
in drops or similar small units of
measure.

Dated: March 2, 2006.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 06—2354 Filed 3—10-06; 8:45 am|]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-06-006]

RIN 1625-AA09
Drawbridge Operation Regulations;

Jamaica Bay and Connecting
Waterways, New York City, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
temporarily changed the regulation
governing the operation of the New
York City Highway Bridge (Belt
Parkway), at mile 0.8, across Mill Basin,
at New York City, New York. This
temporary final rule allows the bridge
owner to open only one of the two
moveable spans for the passage of vessel
traffic from March 8, 2006 through

September 7, 2006. This rule is
necessary to facilitate bridge deck
replacement.

DATES: This temporary rule is effective
from March 8, 2006 through September
7, 2006.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD01-06—006] and are
available for inspection or copying at
the First Coast Guard District, Bridge
Branch Office, 408 Atlantic Avenue,
Boston, Massachusetts, 02110, between
7 am. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Judy Leung-Yee, Project Officer, First
Coast Guard District, (212) 668—7195.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On January 30, 2006, we published a
notice of proposed rulemaking (NPRM)
entitled “Drawbridge Operation
Regulations”; Jamaica Bay and
Connecting Waterways, New York, in
the Federal Register (71 FR 4852). We
received no comments in response to
the notice of proposed rulemaking. No
public hearing was requested and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

Making this rule effective in less than
30 days after publication in the Federal
Register will allow this rule to become
effective in time for the March 8, 2006,
deck replacement construction start
date.

The deck replacement for the New
York City Highway Bridge is vital
necessary work that must be performed
without delay as a result of deterioration
of the existing bridge deck which could
fail if not replaced with all due speed.
In order to assure the continued safe
and reliable operation of the bridge,
construction work should begin on
schedule on March 8, 2006.

Background and Purpose

The New York City Highway Bridge
(Belt Parkway), has a vertical clearance
of 34 feet at mean high water and 39 feet
at mean low water in the closed
position. The existing regulations are
listed at 33 CFR 117.795(b).

The owner of the bridge, New York
City Department of Transportation
(NYCDOT), requested a temporary
change to the drawbridge operation
regulations to facilitate the replacement
of the bridge roadway deck.
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This temporary rule is necessary
because the rehabilitation construction
of the bridge deck requires the moveable
bridge span undergoing repairs to
remain in the closed position. As a
result, the bridge owner requested that
only one of the two opening spans open
for the passage of vessel traffic from
March 8, 2006 through September 7,
2006.

Discussion of Comments and Changes

The Coast Guard received no
comments in response to the notice of
proposed rulemaking. The notice of
proposed rulemaking was published on
January 30, 2006. The effective date for
this temporary final rule was changed
from March 1, 2006, to March 8, 2006,
in order to provide sufficient time for
public comment.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

This conclusion is based on the fact
that the vessel traffic that normally
transits this bridge should not be
precluded from transiting due to single
span bridge openings.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This notice of proposed rulemaking
would not have a significant economic
impact on a substantial number of small
entities for the following reason: Mill
Basin is navigated predominantly by
recreational vessels.

The single span bridge openings
should not preclude vessel traffic from
transiting the bridge because the
recreational vessels that normally use
this waterway should be able to transit

through the bridge with the reduced
horizontal clearance of 67.5 feet due to
their relative small size.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
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adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation considering that it
relates to the promulgation of operating
regulations or procedures for
drawbridges. Under figure 2—1,
paragraph (32)(e), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

m 2. From March 8, 2006 through
September 7, 2006, § 117.795 is
amended by suspending paragraph (b)
and adding a temporary paragraph (d),
to read as follows:

117.795 Jamaica Bay and Connecting
Waterways.

* * * * *

(d) The New York City Highway
Bridge (Belt Parkway), mile 0.8, across
Mill Basin, need only open one
moveable span for the passage of vessel
traffic from March 8, 2006 through
September 7, 2006. The draw need not
be opened for the passage of vessel
traffic from 12 p.m. to 9 p.m. on
Sundays from May 15 through
September 30, and on Memorial Day,
Independence Day, and Labor Day.

However, on these days the draw shall
open on signal from the time two hours
before to one hour after the predicted
high tide(s).

For the purpose of this section,
predicted high tide(s) occur 15 minutes
later than that predicted for Sandy
Hook, as documented in the tidal
current data, which is updated,
generated and published by the National
Oceanic and Atmospheric
Administration/National Ocean Service.

Dated: March 2, 2006.

David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 06-2393 Filed 3—10-06; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 62
[EPA-R07-OAR-2005-MO-0006; FRL—
8044-5]

Approval and Promulgation of
Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is announcing the partial
approval and partial disapproval of
revisions to the Restriction of Emission
of Sulfur Compounds rule in the
Missouri State Implementation Plan
(SIP). This Missouri rule establishes
general requirements for emissions of
sulfur compounds from various source
categories and establishes specific
emissions requirements for certain
named sources.

EPA is approving most of the
revisions to the rule because the
changes involve clarifications, updates,
and other improvements to the current
rule. This action does not include a
portion of the rule that regulates
ambient concentrations of sulfur
compounds, because this provision is
not in the current SIP, and EPA does not
directly enforce Missouri’s Air Quality
Standards.

EPA is disapproving Missouri’s
request to include in the SIP a revision
to two source-specific references
because the state has not demonstrated
that the revisions are protective of the
short-term SO, National Ambient Air
Quality Standard (NAAQS).

DATES: This rule is effective on April 12,
2006.

ADDRESSES: EPA has established a
docket for this action under Docket ID

No. EPA-R07-OAR-2005-MO-0006.
All documents in the docket are listed
on the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, KS. The Regional Office’s official
hours of business are Monday through
Friday, 8 a.m. to 4:30 p.m. excluding
Federal holidays. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Amy Algoe-Eakin at (913) 551-7942 or
by e-mail at algoe-eakin.amy@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we”, “us”, or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What Is a SIP?

What Is the Federal Approval Process for
a SIP?

What Does Federal Approval or
Disapproval of a State Regulation Mean to
Me?

What Is Being Addressed in This
Document?

Have the Requirements for Approval of a
SIP Revision Been Met?

What Action Is EPA Taking?

What Is a SIP?

Section 110 of the Clean Air Act (CAA
or Act) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
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monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at title 40, part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Does Federal Approval or
Disapproval of a State Regulation Mean
to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA. If a state regulation is
disapproved, it is not incorporated into
the Federally-approved SIP, and is not
enforceable by EPA or by citizens under
section 304. In the case of a revision to
a Federally-approved state regulation,
disapproval of the revision means that
the underlying state regulation prior to
the state’s revision remains as the
Federally enforceable requirement.

What Is Being Addressed in This
Document?

We are taking final action to partially
approve and partially disapprove
Missouri Department of Natural

Resources’ (MDNR) request to include,
as a revision to Missouri’s SIP,
amendments to rule 10 CSR 10-6.260,
Restriction of Emission of Sulfur
Compounds. We are also approving
certain changes to this rule as an
amendment to the 111(d) plan which
will replace the current rule for sulfuric
acid mist production. This rule was
adopted by the Missouri Air
Conservation Commission on February
3, 2004, and became effective under
state law on May 30, 2004. This rule
was submitted to EPA on June 14, 2004,
and included comments on the rule
during the state’s adoption process, the
state’s response to comments and other
information necessary to meet EPA’s
completeness criteria.

The revisions to Missouri rule, 10
CSR 10-6.260, Restriction of Emission
of Sulfur Compounds, update the rule to
correct inaccurate source information,
provide an exemption for natural gas
fueled combustion, and clarify the
exemption for source categories subject
to a new source performance standard to
assure that such sources are subject to
sulfur limits. Missouri also revised
provisions relating to sulfuric acid mist
production, previously approved by
EPA under section 111(d). These
provisions were renumbered but not
otherwise changed. By renumbering the
rule, Missouri will have given the
111(d) plan a new effective date that
will be reflected in the description of
the section 111(d) plan in 40 CFR part
62. EPA is approving revisions to
Section (3)(A)1,2,3 and 4 into the 111(d)
plan.

However, we are not acting on
renumbered Section (3)(B), titled
Restriction of Concentration of Sulfur
Compounds in Ambient Air, as EPA
does not directly enforce Missouri’s air
quality standards, and this section is not
found in the approved SIP.

We are also partially disapproving
revisions to Missouri rule, 10 CSR 10—
6.260, Restriction of Emission of Sulfur
Compounds. Revisions to Section (3),
Table 1, regarding the emission rate for
the Kansas City Power & Light’s
Hawthorn and Montrose Station
facilities are not consistent with the
requirements of the CAA. Section
110(a)(2)(A) of the CAA requires, in
part, that the plan include emission
limitations to meet the requirements of
the Act, including the requirement in
Section 110(a)(1) that the plan must be
adequate to attain and maintain ambient
air quality standards. In addition, 40
CFR 51.112 requires that the plan
demonstrate that rules contained in the
SIP are adequate to attain the ambient
air quality standards. We believe that
these requirements have not been met

with respect to the Hawthorn and
Montrose Station limits. We note that
the Hawthorn unit is subject to a
Federally-enforceable state permit
which limits sulfur emissions to .12
pounds per million BTU heat input on

a thirty-day rolling average basis.
Although the facility must comply with
this more stringent limit (and all other
units listed in the rule must comply
with more stringent limits established in
permits), the SIP must reflect
requirements that ensure attainment and
maintenance of the NAAQS. The state
rule, with respect to the Hawthorn and
Montrose Station facilities, does not
reflect such requirements.

We believe that the revisions,
contained in Section (3), Table 1,
regarding sulfur dioxide emission rates
for these plants are not protective of the
short-term sulfur dioxide NAAQS.
Although the emission rates for both
facilities have been lowered, the
averaging time for the rates has been
dramatically increased, from a three-
hour average to an annual average.
Missouri has not provided a
demonstration, as required by the CAA
and EPA regulations, that the standards,
particularly, the three-hour and the
twenty-four hour standards, can be
protected by an annual emission limit.

Have the Requirements for Approval of
a SIP Revision Been Met?

With respect to the portions of the
submittal which EPA is approving, the
state submittal has met the public notice
requirements for SIP submissions in
accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document that is part
of this document and in the October 3,
2005, proposed rule, the approved
portions of the revision meet the
substantive SIP requirements of the
CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

We are taking final action to partially
approve and partially disapprove
portions of the Restriction of Emission
of Sulfur Compounds rule into the
Missouri State Implementation Plan
(SIP). The approved and disapproved
portions are described above. We are
incorporating rule changes to
subparagraph (3)(A)1,2,3, and 4, into
Missouri’s 111(d) plan. We are not
acting on a portion of this rule that
regulates ambient concentrations of
sulfur compounds, because this
provision is not in the current SIP, and
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EPA does not directly enforce
Missouri’s Air Quality Standards.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The partial
disapproval will not affect any existing
state requirements applicable to small
entities. Federal disapproval of the state
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, the Administrator certifies
that this disapproval action does not
have a significant impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,

on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action approves
and disapproves a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This rule also is not subject to Executive
Order 13045 ‘‘Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

EPA—-APPROVED MISSOURI REGULATIONS

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 12, 2006. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 62

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Sulfur oxides, Sulfuric
acid plants, Waste treatment and
disposal.

Dated: March 6, 2006.

James B. Gulliford,
Regional Administrator, Region 7.

m Chapter], title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

m 2.In §52.1320(c) the table is amended
under Chapter 6 by revising the entry
for ““10-6.260"" to read as follows:

§52.1320 Identification of plan.

* * * * *

(c) * x %

Missouri citation Title State effective date EPA approval date Explanation
Missouri Department of Natural Resources

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of Missouri
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EPA—-APPROVED MISSOURI REGULATIONS—Continued

Missouri citation Title State effective date EPA approval date Explanation

10-6.260 .....coecvveereenee Restriction of Emission ~ 05/30/04 ..........cccecveune 03/13/06 [insert FR Section (3)(B) is not SIP approved.
of Sulfur Compounds. page number where The revision to the averaging time
the document begins]. and emission rate per unit for
Kansas City Power & Light, Haw-
thorn Plant and Montrose Station
in Table 1 of (3)(C)2.B. is not ap-

proved.

* * * * *

PART 62—[AMENDED]

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

m 2. Section 62.6350 is amended by
adding paragraph (b)(4) to read as
follows:

§62.6350 Identification of plan.
* * * * *
(b) * ok %

(4) A revision to Missouri’s 111(d)
plan for sulfuric acid mist production
was state effective on May 30, 2004.
This revision approves the renumbering
of the rule. The effective date of the
amended plan is April 12, 2006.

* * * * *

[FR Doc. 06-2378 Filed 3—10-06; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 051116304-6035-02; 1.D.
110805A]

RIN 0648—-AT92

Fisheries of the Exclusive Economic
Zone Off Alaska; Total Allowable Catch
Amount for “Other Species” in the
Groundfish Fisheries of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule that
implements Amendment 69 to the

Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP).

Amendment 69 amends the manner in
which the total allowable catch (TAC)
for the “other species” complex is
annually determined in the Gulf of
Alaska (GOA). The amendment allows
the TAC amount for the “other species”
complex to be set less than or equal to

5 percent of the sum of groundfish
targets species in the GOA. This final
rule also raises the maximum retainable
amount (MRA) of “other species” in the
directed arrowtooth flounder fishery
from 0 percent to 20 percent. This
action is necessary to reduce the
potential for overfishing those species in
the “other species” complex in the GOA
and to reduce the amount of “other
species” required to be discarded in the
arrowtooth flounder fishery. This action
is intended to promote the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), the FMP,
and other applicable laws.

DATES: Effective April 12, 2006.
ADDRESSES: Copies of Amendment 69,
the Environmental Assessment/
Regulatory Impact Review/Initial
Regulatory Flexibility Analysis (EA/
RIR/IRFA), and EA/RIR/Final
Regulatory Flexibility Analysis (FRFA)
prepared for this action may be obtained
from NMFS, Alaska Region, P.O. Box
21668, Juneau, AK 99802, Attn: Records
Officer or from the Alaska Region
website at www.fakr.noaa.gov. The FMP
is available from www.fakr.noaa.gov/
npfmc/fmp/goa/goa.htm.

FOR FURTHER INFORMATION CONTACT: Tom
Pearson, 907-481-1780 or
tom.pearson@noaa.gov.

SUPPLEMENTARY INFORMATION: The
groundfish fisheries in the exclusive
economic zone of the GOA are managed
under the FMP. The North Pacific
Fishery Management Council (Council)
prepared the FMP under the authority of
the Magnuson-Stevens Act, 16 U.S.C.
1801, et seq. Regulations implementing
the FMP appear at 50 CFR part 679.
General regulations governing U.S.
fisheries also appear at 50 CFR part 600.

The Council submitted Amendment
69 for review by the Secretary of
Commerce. A notice of availability of
the amendment was published in the
Federal Register on November 16, 2005
(70 FR 69505), with comments invited
through January 17, 2006. The proposed
rule for Amendment 69 was published
in the Federal Register on November 29,
2005 (70 FR 71450), with comments
invited through January 13, 2006. No
comments were received on the notice
of availability or the proposed rule. The
final rule is unchanged from the
proposed rule. Amendment 69 was
approved by the Secretary of Commerce
on February 13, 2006.

Background

In June 2005, the Council
recommended Amendment 69 as an
interim measure to prevent overfishing
of species in the “other species”
complex until a more comprehensive
management plan could be developed.
Designation and management of the
“other species” complex have evolved
through a series of amendments to the
GOA FMP. The proposed rule (70 FR
71451, November 29, 2005) provides an
overview of how the “other species”
complex management has changed by
amendments to the FMP. The proposed
rule also provides a description of the
effects of changing the setting of TAC
for “other species” and of changing the
“other species” MRA for the arrowtooth
flounder fishery.

Final Regulatory Amendment

To manage the incidental harvest of
the “other species” complex, this action
revises Table 10 of 50 CFR part 679 to
raise the MRA for the “other species”
complex from 0 percent to 20 percent in
the arrowtooth flounder fishery in the
GOA. This revision is necessary to
properly manage the retention of “other
species” in the arrowtooth flounder
fishery and to potentially reduce the
amount of discards of otherwise
marketable fish in the “other species”
complex.
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This action is intended to meet the
conservation objectives of the
Magnuson-Stevens Act to reduce the
potential for overfishing the species
groups in the “other species” complex
and to efficiently use fishery resources
by reducing potential discards. This
action is intended to be an interim step
toward the Council’s development of a
more comprehensive approach for the
management of “‘other species.”

In December 2005, pending
Secretarial approval of Amendment 69,
the Gouncil recommended a TAC for the
“other species” complex in 2006 and
2007 of 4,500 metric tons (mt). This
recommendation was based on an
estimate of 4,000 mt needed as
incidental catch in the other groundfish
and halibut fisheries and public
testimony in support of a modest
directed fishery for approximately 500
mt of “other species.” The 2006 TAC for
“other species” is 13,525 mt (70 FR
8958, February 24, 2005). In early 2006,
NMFS will publish in the Federal
Register proposed specifications notice
to solicit public comment on revising
the 2006 and 2007 TACs for “other
species” to 4,500 mt.

Classification

The Regional Administrator
determined that Amendment 69 is
necessary for the conservation and
management of the GOA groundfish
fishery and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866.

NMFS prepared an IRFA and a FRFA
which describe any adverse impacts this
final rule would have on directly
regulated small entities (see ADDRESSES).
The IRFA analyzes two FMP
alternatives to revise the manner in
which the annual TAC for the “other
species” in the GOA is established,
along with the status quo or no action
alternative. In addition, two suboptions
to revise the MRAs for “other species”
in the groundfish fisheries in the GOA
are analyzed along with the status quo,
or no action suboption. A summary of
the FRFA for this action follows.

Amendment 69 revises the manner in
which the annual TAC for the “other
species” complex in the GOA is
established and raises the MRA for
“other species” from 0 percent to 20
percent in the arrowtooth flounder
fishery. As part of its annual groundfish
harvest specification process, the
Council will recommend a TAC amount
for the “other species” complex at less
than or equal to 5 percent of the sum of
the directed groundfish fisheries TAC

amounts. The objective of this action is
to give the Council greater flexibility in
recommending a TAC amount for “other
species” to better protect individual
species in the “other species” complex
from overfishing and to make a
sustainable fishery for the “other
species” complex more likely.

The legal basis for this action is found
in the Magnuson-Stevens Act and in the
GOA groundfish FMP promulgated
pursuant to that Act.

Based on 2003 data, 782 small catcher
vessels and 18 small catcher processors
would be directly regulated by this
action. Most of these (640 catcher
vessels and 14 small catcher processors)
were hook-and-line vessels. In addition,
133 catcher vessels and 1 catcher
processor used pot gear, and 89 small
catcher vessels and 3 small catcher
processors used trawl gear. All these
vessels are considered ‘“small entities”
as defined by the Regulatory Flexibility
Act. In 2003, each of these vessels had
average revenues of $200,000 from the
federally managed groundfish fisheries.
Average revenues were $160,000 for
each catcher vessel and $2,350,000 for
each catcher processor.

By setting TAC for “‘other species” at
less than 5 percent of the sum of other
groundfish TACs, potential future
harvests of “other species” and gross
revenues from these harvests are limited
in the short run. In the long run,
however, the biomass of “other species”
would be given additional protection.
Actual impacts to small entities would
depend on the actual TAC amount
recommended for “other species” by the
Council and approved by NMFS. These
impacts would be assessed in the initial
regulatory flexibility analysis for the
TAC specification action.

Nothing in the proposed action would
result in changes in reporting or
recordkeeping requirements.

The analysis did not reveal any
Federal rules that duplicate, overlap, or
conflict with the proposed action.

No comments were received on the
IRFA or the economic impacts of the
rule.

The FRFA evaluated a no-action
alternative, the preferred alternative and
an alternative that would allow for only
incidental catch of “other species.”
Under the no-action alternative, the
TAC for the “other species”” complex
would remain at 5 percent of the sum
of the other groundfish TACs. The 2006
TAC for the “other species” complex is
13,525 mt (70 FR 8958, February 24,
2005). If this amount were harvested by
targeting a single species in the “other
species” complex it could drive down
that species biomass and reduce its
reproductive potential. While revenues

from the fishery would be higher in the
short run, they would be lower in the
longer run. Thus, while this alternative
may have imposed fewer short run
restrictions on small fishing operations,
it did not meet the objectives of
providing protection to individual
species within the “other species”
complex in the GOA. This protection is
necessary to a sustainable fishery. The
alternative that would allow only
incidental catch of “other species” did
not allow a directed fishery for “other
species.” This alternative would have
prevented the Council’s use of the best
available information in determining the
appropriate management for “other
species.” For example, if the best
available information indicated that a
directed fishery for “other species”
could occur without harming its future
sustainability, then achieving its
optimum yield would be prevented by
this alternative. The preferred
alternative, however, would allow the
Council to decide whether to allow for
a target fishery or for only incidental
catch based on the latest stock
assessment information.

The FRFA evaluated the preferred
option to set the MRA for “other
species” in the arrowtooth flounder
fishery to 20 percent. The MRA for
“other species” would be 20 percent in
all of the GOA groundfish fisheries with
this action. Setting the MRA at 20
percent in the arrowtooth flounder
fishery would allow fishermen to retain
and sell a limited amount of “other
species.” Allowing fishermen to retain
and sell “other species” would reduce
discards and would allow for revenue
from “other species’ harvest that would
otherwise be discarded without this
action. A higher MRA might result in
fishermen topping-off their harvest up
to the MRA for “other species” if a
developing market increases the price of
“other species.” The MRA for “‘other
species” at 20 percent is a compromise
that addresses fluctuating “other
species” incidental catch in the
groundfish fisheries, preventing
discards, and allowing for some revenue
without encouraging topping-off
behavior.

The FRFA also considered two
additional MRA options that could be
applied to each of the TAC alternatives.
One was a status quo option that would
leave the “other species” MRA in the
directed arrowtooth flounder fishery at
0 percent. This option could cause
greater regulatory discards in the
arrowtooth flounder fishery and reduce
revenues to fishermen compared to the
preferred alternative Another MRA
option set the “other species” MRA in
each target fishery (not just arrowtooth
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flounder) equal to the overall average
incidental catch of “other species” in
the groundfish fisheries. Incidental
catch of “other species” in other
directed fisheries rarely exceeded 2
percent of the targeted species catch.
For many target fisheries, the “other
species” MRA under this option would
be less than the current 20 percent. This
alternative would have increased the
MRA in the arrowtooth flounder fishery,
but not as much as the preferred
alternative. With an “other species”
MRA equal to the historical average
incidental catch, fishermen who
incidentally catch “other species” above
the historical average would have to
discard the excess. This may result in
reduced revenues if the fishermen
would otherwise have been able to sell
the “other species.” Because of the
fluctuation in incidental catch of “other
species” among years, this option has a
greater potential adverse impact on
directly regulated small entities than the
option implemented by this final rule.

The TAC alternative and MRA option
chosen for this action minimize the
economic impacts on small entities. The
IRFA found that the preferred
alternative for the “other species” TAC
has no adverse impact on directly
regulated small entities. The preferred
MRA option has the smallest economic
impacts on small entities compared to
status quo and the other MRA option
analyzed.

Small Entity Compliance Guide

This action revises Table 10 to 50 CFR
part 679 which lists the MRAs for
groundfish fisheries. This action
requires small entities in the groundfish
fisheries to comply with the amended
MRA for “other species” in the
arrowtooth flounder directed fishery.
This action does not require any
additional compliance from small
entities. To facilitate compliance with
the MRAs in Table 10, NMFS provides
a link to Table 10 at the following Web
site: http://www.fakr.noaa.gov/rr/
tables.htm. Copies of this final rule are

available from NMFS (see ADDRESSES)
and at the following Web site: http://
www.fakr.noaa.gov.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: March 7, 2006.
James W. Balsiger,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For reasons set out in the preamble, 50
CFR part 679 is amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679

continues to read as follows:
Authority: 16 U.S.C. 773 et seq.; 1540(f);

1801 et seq.; 1851 note; 3631 et seq.

m 2. Table 10 to part 679 is revised to

read as follows:

BILLING CODE 3510-22-S
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Longnose Skates (701)
Other Skates (700)

Notes to Table 10 to Part 679

[FR Doc. 06—2388 Filed 3—10-06; 8:45 am]
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Proposed Rules

Federal Register
Vol. 71, No. 48

Monday, March 13, 2006

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431

[Docket Nos. EE-RM/STD-03-100, EE-RM/
STD-03-200, and EE-RM/STD-03-300]

RIN Nos. 1904-AB16, 1904-AB17, and
1904-AB44

Energy Efficiency Program for
Commercial and Industrial Equipment:
Efficiency Standards for Commercial
Heating, Air-Conditioning and Water
Heating Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of document availability
and request for comments.

SUMMARY: The Energy Policy and
Conservation Act (EPCA), as amended,
establishes energy efficiency standards
for various commercial equipment. The
Department of Energy (the Department
or DOE) is assessing whether to adopt,
as uniform national standards,
efficiency standards contained in
amendments to the American Society of
Heating, Refrigerating and Air-
Conditioning Engineers, Inc. (ASHRAE)
and Illuminating Engineering Society of
North America (IESNA) Standard 90.1
for certain types of commercial
equipment. Such commercial
equipment includes gas-fired
instantaneous water heaters, packaged
terminal air conditioners and heat
pumps, commercial packaged boilers,
three-phase air conditioners and heat
pumps <65,000 Btu/h, and single-
package vertical air conditioners and
heat pumps <65,000 Btu/h, collectively
known as single-package vertical units,
covered by EPCA. This notice
announces the availability of a technical
support document (TSD) the
Department is using in making this
assessment. The Department invites
written comments on the TSD and on

DOE’s preliminary conclusions, which
are set forth in this notice.

DATES: The Department will accept
written comments, data, and
information in response to this notice,
but no later than April 27, 2006. See
section III, “Public Participation,” of
this notice for details.

ADDRESSES: Please submit comments,
identified by docket numbers EE-RM/
STD-03-100, EE-RM/STD-03-200, and
EE-RM/STD-03-300 and/or RIN
numbers 1904—-AB16, 1904—AB17, and
1904—-AB44, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
ASHRAE.Product.Rule@ee.doe.gov.
Include EE-RM/STD-03-100, EE-RM/
STD-03-200, and EE-RM/STD-03-300
and/or RIN 1904—AB16, 1904—-AB17,
and 1904—AB44 in the subject line of
the message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
ASHRAE Commercial Five-Products
Standards, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

e Hand Delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC 20585.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
proceeding. For detailed instructions on
submitting comments and additional
information on the proceeding, see
section III of this document (Public
Participation).

Docket: For access to the docket to
read background documents and the
TSD, or comments received, go to the
U.S. Department of Energy, Forrestal
Building, Room 1J-018 (Resource Room
of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DG, (202) 586—9127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards-Jones at
the above telephone number for
additional information regarding
visiting the Resource Room. Please note:
The Department’s Freedom of

Information Reading Room (formerly
Room 1E-190 at the Forrestal Building)
is no longer housing rulemaking
materials. The docket will also be
posted to the Federal Docket
Management System through the
Federal eRulemaking Portal (http://
www.regulations.gov) after the comment
period closes.

You can also obtain the report of
DOE’s screening analysis (discussed
below) and the TSD electronically from
DOE’s Building Technologies Program’s
Web site at the following URL address:
http://www.eere.energy.gov/buildings/
appliance_standards/.

This notice refers to industry
standards established by ASHRAE and
IESNA in ASHRAE/IESNA Standard
90.1, Energy Standard for Buildings
Except Low-Rise Residential Buildings
(Standard 90.1). The revisions of
Standard 90.1 are referred to by year of
publication. For example, the 1999
revision is referred to below as Standard
90.1-1999. This standard is available at
the Resource Room of the Building
Technologies Program at the address
stated above. Copies are also available
by mail from the American Society of
Heating, Refrigerating, and Air-
Conditioning Engineers, Inc., 1971
Tullie Circle, NE., Atlanta, GA 30329, or
electronically from ASHRAE’s Web site,
http://www.ashrae.org/book/
bookshop.htm.

FOR FURTHER INFORMATION CONTACT:
Maureen Murphy, Project Manager, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9127, or e-mail:
Maureen.Murphy@ee.doe.gov.

Francine Pinto, Esq., U.S. Department
of Energy, Office of General Counsel,
GC-72, 1000 Independence Avenue,
SW., Washington, DC 20585-0103, (202)
586-9507, or electronic mail:
Francine.Pinto@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction
A. Authority
B. Background
1. ASHRAE Amendment of Standard 90.1
and DOE Response
2. Subsequent Action by the Department
3. The Energy Policy Act of 2005
II. Discussion
A. Packaged Terminal Air Conditioners
and Packaged Terminal Heat Pumps
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B. Small Commercial Packaged Boilers
C. Large Commercial Packaged Boilers and
Tankless, Gas-Fired Instantaneous Water
Heaters
D. Three-Phase Air Conditioners and Heat
Pumps <65,000 Btu/h
E. Single-Package Vertical Air Conditioners
and Single-Package Vertical Heat Pumps
<65,000 Btu/h
1. Background
2. Analysis of Proposed Efficiency Levels
3. Standard 90.1-2004 Addendum b
4. Potential Energy Savings and
Conclusions
III. Public Participation
A. Submission of Comments
B. Issues on Which DOE Seeks Comment
IV. Approval by the Secretary

I. Introduction

A. Authority

Part C of Title IIT of the Energy Policy
and Conservation Act (EPCA) addresses
the energy efficiency of certain types of
commercial and industrial equipment,
such as electric motors, air conditioners,
and furnaces. (42 U.S.C. 6311-6317) It
contains, for example, definitions, test
procedures, labeling provisions, and
energy conservation standards,
including specific mandatory energy
conservation standards for certain
tankless, gas-fired instantaneous water
heaters (IWHs), packaged terminal air
conditioners (PTACs) and packaged
terminal heat pumps (PTHPs),
commercial packaged boilers, and
commercial package air-conditioning
and heating equipment (including three-
phase air conditioners (ACs) and heat
pumps (HPs) <65,000 Btu/h and single-
package vertical air conditioners
(SPVACGs) and single-package vertical
heat pumps (SPVHPs) <65,000 Btu/h).
(42 U.S.C. 6313(a)(1)—(5))

The energy conservation standards set
in EPCA for commercial and industrial
equipment generally correspond to the
levels in Standard 90.1, as in effect on
October 24, 1992 (Standard 90.1-1989).
The statute provides that if Standard
90.1 is amended after that date for any
of this equipment (and for certain other
equipment), the Secretary of Energy
must establish an amended uniform
national standard at the new minimum
level for each effective date specified in
Standard 90.1, unless the Secretary
determines, through a rulemaking
supported by clear and convincing
evidence, that a more stringent standard
is technologically feasible and
economically justified and would result
in significant additional energy
conservation. (42 U.S.C. 6313(a)(6)(A))

In any such rulemaking, the rule must
contain the amended standard, and the
Secretary must determine whether the
economic benefits of the standard
exceed its burdens, considering factors

specified by the statute and other factors
the Secretary considers relevant. (42
U.S.C. 6313(a)(6)(B)(i)) The Secretary
may not prescribe an amended standard
if the Secretary finds (and publishes the
finding) that interested persons have
established by a preponderance of
evidence that the amended standard is
likely to result in unavailability in the
United States of products with
performance characteristics (including
reliability), features, sizes, capacities,
and volumes that are substantially the
same as those generally available in the
United States at the time of the
Secretary’s finding. (42 U.S.C.
6313(a)(6)(B)(ii)) Also, the Secretary
may not prescribe any amended
standard which increases maximum
allowable energy use, or decreases the
minimum required energy efficiency, of
a covered product. (42 U.S.C.
6313(a)(6)(B)(ii))

Finally, Federal energy efficiency
requirements for commercial equipment
generally preempt State laws or
regulations concerning energy
conservation testing, labeling, and
standards. (42 U.S.C. 6316 (a)—(b)) The
Department can, however, grant waivers
of preemption for particular State laws
or regulations, in accordance with the
procedures and other provisions of
section 327(d) of the Act. (42 U.S.C.
6297(d) and 6316(b)(2)(D))

B. Background

1. ASHRAE Amendment of Standard
90.1 and DOE Response

On October 29, 1999, ASHRAE’s
Board of Directors gave final approval to
Standard 90.1-1999, which addressed
efficiency levels for 34 categories of
commercial heating, ventilating and air-
conditioning (HVAC) and water heating
equipment covered by EPCA. The new
Standard 90.1 (Standard 90.1-1999)
revised the efficiency levels of the
existing Standard 90.1-1989 for certain
equipment. For the remaining
equipment, ASHRAE left the preexisting
levels in place, after considering
revision of the levels for some
equipment and deferring consideration
of others.

Following the publication of Standard
90.1-1999, the Department performed a
screening analysis that covered 24 of the
categories of equipment to help decide
what action it would take with respect
to the new efficiency levels. The
Department did not specifically analyze
the other 10 categories of equipment
because there was insufficient data
describing baseline energy
consumption, a small market for these
products, a lack of product shipment
data, or an absence of a suitable

methodology to distinguish its heating
function. For each of these types of
equipment that was included in the
screening analysis, the Department
examined a range of efficiency levels
that included the levels specified in
EPCA and Standard 90.1-1999, as well
as the levels associated with the lowest
life-cycle cost (LCC). For each potential
efficiency level above the EPCA
standard, the Department estimated the
incremental national energy and carbon
emission savings and the net
nationwide direct economic benefit
(national net present value (NPV))
resulting for the period 2004 to 2030
from setting a standard at that level. The
baselines for the comparison were the
corresponding levels specified in
Standard 90.1-1999 and EPCA.

Following completion of the
screening analysis, the Department
published a notice that described the
screening analysis and announced its
public availability. For each equipment
category for which ASHRAE adopted or
considered a revised standard level, the
notice stated whether the Department
was inclined to immediately adopt the
standard level in Standard 90.1-1999, or
to undertake a more thorough analysis
to determine if a more stringent level
was warranted. For the equipment
categories that ASHRAE did not address
in revising Standard 90.1—namely,
three-phase air conditioners and heat
pumps with capacities under 65,000 Btu
per hour—DOE stated that it had
tentatively decided to take no action
until ASHRAE had amended Standard
90.1’s efficiency levels for these types of
equipment. Finally, the notice
published on May 15, 2000, announced
a public meeting and invited written
comment on the screening analysis and
DOE’s planned actions. 65 FR 30929
(May 15, 2000).

Following the public meeting on July
11, 2000, the Department adopted the
efficiency levels in Standard 90.1-1999
as Federal standards to replace existing
EPCA levels for 18 equipment categories
of commercial air conditioners, heat
pumps, furnaces, water heaters, and hot
water storage tanks. For electric water
heaters, DOE rejected the Standard
90.1-1999 level, leaving the EPCA level
in place. 66 FR 3335, 333637, 3349-52
(January 12, 2001) (the “January 2001
final rule”).

For 11 of the 24 other categories of
commercial equipment analyzed in the
screening analysis, the Department
stated it would evaluate whether to
adopt more stringent standards than
those contained in Standard 90.1-1999.
66 FR 3336-38, 3349-52. The
Department selected these categories of
equipment for further evaluation
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because the screening analysis indicated

at least a reasonable possibility of

finding that more stringent standards
“would be technologically feasible and
economically justified and would result
in significant additional conservation of

energy.” 66 FR 3349. These are the
criteria EPCA prescribes for the

adoption of standards more stringent
than those in Standard 90.1. (42 U.S.C.
6313(a)(6)(A)) The Department stated
that it could discontinue its evaluation

of any of these types of equipment,

however, and adopt the Standard 90.1—

TABLE |.1.—STANDARD EFFICIENCY LEVELS FOR AIR CONDITIONERS AND HEAT PUMPS

1999 efficiency level, whenever it
concluded that these criteria are not

residential products, and stated that
DOE would act once ASHRAE had

likely to be satisfied. 66 FR 3348.
However, DOE had previously indicated
that it would take such action only after
seeking public comment. 65 FR 30932.
For the four categories of three-phase
air-conditioning equipment that
ASHRAE had not addressed in Standard
90.1-1999, the Department encouraged
ASHRAE to amend its efficiency levels
for this equipment in conjunction with
the then-pending DOE standards
rulemaking for similar, single-phase

adopted such amendments. The
standard levels prescribed in EPCA and
Standard 90.1-1999 for these 15
equipment categories appear in Tables
1.1 and I.2. In addition, the Energy
Policy Act of 2005 (EPACT 2005)
included energy efficiency standards for
some of this commercial equipment,
and those new standards also appear in
the tables.

Type of product

Capacity/characteristics

Standard efficiency level

ASHRAE 90.1-

EPCA 1999 EPACT 2005
Small Commercial Package Air-Condi- | <65 kBtu/h Air-Cooled, 3 Phase, Cen- | SEER: 10.0, SEER: 10.0, None.
tioning and Heating Equipment. tral Split-System AC, HP. HSPF: 6.8. HSPF: 6.8.
<65 kBtu/h Air-Cooled, 3 Phase, Cen- | SEER: 9.7, HSPF: | SEER: 9.7, HSPF: | None.
tral Single-Package AC, HP. 6.6. 6.6.
265 kBtu/h and <135 kBtu/h Air- | EER: 8.9 ............ EER: 10.3" ........... EER: 11.2"1¢.
Cooled, Central AC.
265 kBtu/h and <135 kBtu/h Air- | EER: 8.9, COP: EER: 10.3", COP: | EER: 11.0™, COP:
Cooled, Central HP. 3.0%. 3.2%. 3.3%1.
Large Commercial Package Air-Condi- | 2135 kBtu/h and <240 kBtu/h Air- | EER: 8.5 ............ EER: 9.7 ............. EER: 11.07tt.
tioning and Heating Equipment. Cooled, Central AC.
>135 kBtu/h and <240 kBtu/h Air- | EER: 8.5, COP: EER: 9.3, COP: EER: 10.6™, COP:
Cooled, Central HP. 2.9%. 3.1%. 3.2%1.
Packaged Terminal Air Conditioners | Air-Cooled ..........cccoooiniiriiiniinieniieenne EER, COP COP EER, COP vary by | None.

and Heat Pumps.

vary by capacity
according to for-
mulas for each.

capacity accord-
ing to formulas
for each (dif-
ferent formulas
for new con-
struction and re-
placement prod-
ucts).

“Heating efficiency levels do not apply to cooling-only air conditioners.

" At 95 °F dry-bulb temperature.
T At 47 °F dry-bulb temperature.

11 This EER level applies to equipment that has electric resistance heat or no heating. For units with all other heating-system types that are in-
tegrated into the unitary equipment, deduct 0.2 EER.

TABLE 1.2.—STANDARD EFFICIENCY LEVELS FOR BOILERS AND WATER HEATERS

Standard efficiency level

Type of equipment Capacit
ype o equp pacly EPCA ASHRAE D01~ EPACT 2005
Packaged Boilers ........ccocceeveerieenennnnen. >300 KBtU/h oo Combustion Effi- Thermal Effi- None.
<2,500 KBtu/h ..o ciency”: 80% ciency”: 75%
Gas, 83% Oil. Gas, 78% Oil.
>2,500 KBtu/h .oooeeeee, Combustion Effi- Combustion Effi- None.
ciency”: 80% ciency”: 80%
Gas, 83% Oil. Gas, 83% Oil.
Tankless, Gas-Fired Instantaneous | V<10 gal ........ccccooviiiiiiiiiiiiinieieeee, Thermal Efficiency: | Thermal Efficiency: | None.

Water Heaters.

80%.

80%.

“ At maximum rated capacity.

EPACT 2005 prescribed more

Btu per hour covered in Table I.1.1 The

stringent standards than those contained

in Standard 90.1-1999 for commercial
package air-conditioning and heating
equipment between 65,000 and 240,000

1SPVACs and SPVHPs, collectively referred to as
SPVUs, are types of small and large commercial
package air-conditioning and heating equipment.
ASHRAE did not recognize and evaluate them as
separate equipment categories in Standard 90.1—

Department has not initiated individual

rulemakings for the remaining

equipment covered in Tables I.1 and 1.2,

1999, nor did EPCA recognize them as separate
equipment categories.
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which is the subject of this notice and
which the screening analysis
categorized as follows:

e Three-Phase Split-System, Air-
Cooled Air Conditioners <65,000 Btu/h
e Three-Phase Single-Package, Air-
Cooled Air Conditioners <65,000 Btu/h

e Three-Phase Split-System, Air-
Cooled Heat Pumps <65,000 Btu/h

e Three-Phase Single-Package, Air-
Cooled Heat Pumps <65,000 Btu/h

e Packaged Terminal Air
Conditioners

e Packaged Terminal Heat Pumps

e Small, Gas-fired Boilers 0.3-2.5
Million Btu/h (MMBtu/h)

e Small, Oil-fired Boilers 0.3-2.5
MMBtu/h

o Large, Gas-fired Boilers >2.5
MMBtu/h

e Large, Oil-fired Boilers >2.5
MMBtu/h

e Tankless, Gas-Fired Instantaneous
Water Heaters

o Single-Package Vertical Air
Conditioners 2

e Single-Package Vertical Heat
Pumps 3

The screening analysis results for
these equipment categories are shown in
Table 1.3, except for the oil-fired
packaged boilers and SPVUs, which
DOE did not study in the screening
analysis. For each equipment category,
Table 1.3 shows the efficiency level
corresponding to the lowest average
LCC and highest NPV, taking into

account both the costs of efficiency
improvements and the savings from
reduced energy consumption. Each
efficiency level is above the level
specified in Standard 90.1-1999. Table
1.3 also shows the following potential
benefits, which the screening analysis
estimates for the period from 2004 to
2030, from setting a standard at the
higher level:

e The estimated nationwide energy
savings, expressed in trillions of British
thermal units (Tbtu);

e The estimated net nationwide direct
economic benefit, represented by the
NPV; and

¢ The estimated reductions in
atmospheric carbon emissions, in
millions of tons.

TABLE |.3.—ENERGY SAVINGS, NET PRESENT VALUE AND CARBON EMISSION REDUCTIONS FROM 2004 TO 2030 AT
ENERGY EFFICIENCY LEVELS CORRESPONDING TO LOWEST LIFE-CYCLE COST

[Source: screening analysis]

Relative to ASHRAE standard 90.1-1999
: Efficiency level at minimum . National total National car-
Equipment category life-cylce cost eNrat|oSn:Jiﬁ n; NPV bon emission
g{TBtu) 9 (millions of reductions
1998 $’s) (million tons)
3-Phase, Single-Package Air-Source Air Conditioners, <65 | 12.0 SEER ........cccociviiiinenne 1412.7 897.7 21
kBtu/h.
3-Phase, Split-System Air-Source Air Conditioners, <65 | 11.0 SEER ........cccocvviiiinenne 278.6 109.1 4
kBtu/h.
3-Phase, Single-Package Air-Source Heat Pumps, <65 kBtu/ | 12.0 SEER .........cccoociviieinenne 183.6 91.3 3
h.
3-Phase, Split-System Air-Source Heat Pumps, <65 kBtu/h .. | 12.0 SEER ........cccoooiiiieinenne 66.4 47.0 1
Packaged Terminal Air Conditioners™ .........cccccevverivenenieenenne 105 EER ..o 311.7 274.7 5
Packaged Terminal Heat Pumps™ .........ccccooiiiiiiieniieeieee, 9.9 EER ..o, 249.0 241.9 4
Small, Gas-fired Commercial Packaged Boilers, <2.5 | 78.7% ..ccccoeoomniniieiiiieiiannenne 200.0 146.0 3
MMBtu/h.
Large, Gas-fired Commercial Packaged Boilers, >2.5 | 85.3%" .....ccccccovmiiniiriinennennn 79.0 86.6 1
MMBtu/h.
Tankless, Gas-Fired Instantaneous Water Heaters ................ 81.5% .eiiiiiii 102.0 45.3 2

" Efficiency shown is shipment-weighted averaged value of Large, Steam Commercial Packaged Boilers (76—81 percent), and Large, Hot Water

Commercial Packaged Boilers (78-88 percent).

“PTAC/PTHP minimum LCC EER values are based on capacity-weighted shipments.

2. Subsequent Action by the Department

The Department has further reviewed

the energy savings potential and the

efficiency levels in Standard 90.1-1999
for four out of the five types of
equipment, as set forth in the TSD.

Table 1.4 summarizes the Department’s
actions for each product in today’s
notice.

TABLE |.4.—SUMMARY OF DOE’s ACTIONS BY PRODUCT

Product

DOE'’s action

PTACs and PTHPS .......cccccoveeceeecee e

Small, Commercial Packaged Boilers
Tankless, Gas-Fired IWHs

Large, Commercial Packaged Boilers

Three-phase ACs and HPs <65,000 Btu/h

2Because of the circumstances described in
footnote 1, DOE did not address SPVACs in the
screening analysis it originally conducted.

Seek a more stringent standard.

Reject Standard 90.1-1999 efficiency levels.

The Department does not have authority to pursue a standard level
higher than those specified in Standard 90.1-1999.

The Department does not have authority to pursue a standard level
higher than those specified in Standard 90.1-1999.

Inclined to adopt Addendum f to Standard 90.1—2004 once ASHRAE
formally adopts this addendum.

3Because of the circumstances described in
footnote 1, DOE did not address SPVACs in the
screening analysis it originally conducted.
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TABLE 1.4.—SUMMARY OF DOE’s ACTIONS BY PRobuUcT—Continued

Product

DOE'’s action

SPVUs <65,000 Btu/h

Standard 90.1-2004.

Seeking stakeholder comment on the potential energy savings analysis
and the appropriateness of the levels contained in Addendum b to

Based on the review, the Department
is now inclined to reject the Standard
90.1-1999 levels and leave the EPCA
levels in place for small, commercial
packaged boilers due to backsliding as
further discussed in Section IL.B. The
Department has also reconsidered its
authority to take action to pursue
standard levels higher than those
specified in Standard 90.1-1999 for
tankless, gas-fired IWHs and large,
commercial packaged boilers, and has
determined that the Department lacks
such authority as discussed in Section
II.C. The Department is also inclined to
seek a more stringent standard level
than that in Standard 90.1-1999 for
PTACs and PTHPs. The Department is
also inclined to adopt the levels in
Addendum f of Standard 90.1-2004 for
three-phase ACs and HPs <65,000 Btu/
h if ASHRAE formally adopts this
addendum as an amendment to
Standard 90.1. Finally, the Department

is deferring a final decision on SPVUs
<65,000 Btu/h until ASHRAE takes final
action on Addendum b to Standard
90.1-2004. At this time, the Department
is seeking stakeholder comments on the
potential energy savings analysis and
the appropriateness of the standard
levels incorporated in Addendum b to
Standard 90.1-2004. After considering
comments submitted in response to this
notice, the Department expects to issue
a final rule detailing the Department’s
final actions for these products.

3. The Energy Policy Act of 2005

On August 8, 2005, EPACT 2005 (Pub.
L. 109-58) was signed into law by the
President. Section 136(b) of EPACT
2005 amended section 342(a) of EPCA
(42 U.S.C. 6313(a)) by inserting energy
conservation standards for small
(265,000 Btu/h to <135,000 Btu/h), large
(>135,000 Btu/h to <240,000 Btu/h), and
very large (240,00 Btu/h to <760,000

Btu/h) commercial package air
conditioners and heat pumps. The
standards for small, large and very large
commercial package air conditioners
and heat pumps in Section 136(b) of
EPACT 2005, which amended section
342 of EPCA (42 U.S.C. 6313), implicitly
cover SPVUs. However, since the energy
conservation standards contained in
EPACT 2005 cover SPVUs 265,000 Btu/
h to <760,000 Btu/h, this notice
addresses SPVUs that are <65,000 Btu/
h only.

II. Discussion

A Packaged Terminal Air Conditioners
and Packaged Terminal Heat Pumps

Section 342(a)(3) of EPCA (42 U.S.C.
6313(a)(3)), and Standard 90.1-1999 set
forth energy efficiency standards for
PTACs and PTHPs (collectively referred
to as PTAC/HPs). The standards vary
based on the capacity of the equipment,
as set forth in Table II.1.

TABLE II.1.—COMPARISON OF ENERGY EFFICIENCY STANDARDS FOR PTACS AND PTHPS—EPCA AND ASHRAE 90.1-

1999

Category

Efficiency levels

EPCA

ASHRAE 90.1-1999

New construction

Replacement*

Packaged Terminal AC, Cooling Mode .............
Packaged Terminal HP, Cooling Mode .....................

Packaged Terminal HP, Heating Mode .....................

10.0—(0.16 x EER) Cap/

12.5—(0.213 x Cap/1000)

10.9—(0.213 x Cap/1000)

1000) EER**.
10.0—(0.16 x Cap/1000)
EER**.
1.3 + (0.16 x EER) COPt

EER**.
12.3—(0.213 x Cap/1000)
EER**.
3.2—(0.026 x Cap/1000)

EER**.

10.8—(0.213 x Cap/1000)
EER**.

2.9—(0.026 x Cap/1000)

COP™*11.

COP™*11.

*Replacement efficiencies apply only to units (1) factory labeled as follows: “Manufactured for replacement applications only; Not to be in-
stalled in new construction projects”; and (2) with existing sleeves less than 16 inches high and less than 42 inches wide.

**Cap means the rated cooling capacity of the equipment in Btu/h. If the unit’s capacity is less than 7,000 Btu/h, use 7,000 Btu/h in the cal-
culation. If the unit’s capacity is greater than 15,000 Btu/h, use 15,000 Btu/h in the calculation.

T EER is the minimum cooling EER.
11 COP is minimum heating COP.

As shown in Table 1.1, EPCA
prescribes a single formula for
computing the minimum cooling
efficiency of all PTAC/HPs, and a single
formula for computing the minimum
heating efficiency of all PTHPs. By
contrast, the minimum efficiency levels
in Standard 90.1-1999 consist of two
sets of formulas. One set is for PTAC/
HPs that have sleeves less than 16
inches high and less than 42 inches
wide and a specified label indicating
they are for replacement use, which

Standard 90.1-1999 classifies as
“replacement” units. The other set is for
all other PTAC/HPs, which Standard
90.1-1999 classifies as ‘“new
construction” units. The formulas result
in minimum efficiency levels slightly
higher than EPCA levels for
“replacement” units, and substantially
higher for “new construction” units.
Standard 90.1-1999 also differs from
EPCA in that it has slightly different
formulas for the cooling modes of

PTACs and PTHPs, whereas EPCA
prescribes a single formula for both.

The screening analysis estimated the
potential energy savings from higher
standards for PTAC/HPs operating in
the cooling mode. The Department
subsequently used these energy savings
values in developing the summary chart
of potential energy savings in the
January 2001 final rule. 66 FR 3343. The
potential energy savings from DOE
adoption of a PTAC/HP standard at the
maximum NPV levels, over and above
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savings that would be achieved by the
Standard 90.1-1999 levels, totaled 0.561
quads. 66 FR 3343. These values
represent the potential savings for all
packaged terminal equipment by
moving from the ASHRAE
“replacement” efficiency level to the
maximum NPV efficiency level. The
Department now believes that these
savings are overstated because they
implicitly assume that DOE would
adopt only a single, minimum standard
equal to the ASHRAE ‘‘replacement”
levels for all PTAC/HPs. Since the
Department used the ASHRAE
“replacement” efficiency levels (the
lowest minimum levels ASHRAE
specified in Standard 90.1-1999 for
PTAC/HPs) and not the efficiency levels
actually prescribed in Standard 90.1—
1999 by product class (i.e., the
replacement levels and the much higher
new construction levels), these potential
energy savings are not entirely
representative of those that would result
from adoption of a higher standard. In
other words, the Department believes
that adjusting the base case would more
accurately reflect the potential energy
savings of adopting higher standards
than those contained in Standard 90.1-
1999.

In the TSD, the Department improved
its energy savings estimate for PTAC/
HPs by using both product class
efficiency levels contained in Standard
90.1. The Department used these levels
as a departure point for its revised
calculations, along with an estimate of
shipments as shown in Chapter 2,
Section 2, of the TSD. Consequently,
DOE assumed 85 percent of the
packaged terminal equipment sold
annually would be at the “new
construction” levels and 15 percent
would be at the “replacement” levels.
Using this assumption, the Department
estimated the revised potential cooling-
mode energy savings would be 0.103
quads if DOE adopted a standard above
Standard 90.1-1999, which is much
lower than the estimate of 0.561 in the
screening analysis as shown in Section
2.2 of the TSD. The difference in
potential energy savings between the
revised analysis and the screening
analysis can be attributed to using
different shipment assumptions, only
analyzing the space cooling load for the
lodging building category, changing the
analysis period to 2008-2030, and
calculating the savings based on market
weighted shipments as further
explained in Section 2.2 of the TSD. The
Department also estimated, in its
revised calculations, the potential
heating-mode energy savings of 0.037
quads that would result from a standard

above the levels in Standard 90.1-1999
as shown in Chapter 2 of the TSD. The
Department did not account for the
potential heating energy savings in the
Screening Analysis. Furthermore, the
new calculations indicate that the total
potential energy savings (both heating
mode and cooling mode) resulting from
adopting the Standard 90.1-1999
efficiency levels for the two product
classes (replacement and new
construction), when compared to the
current EPCA efficiency levels, would
be 0.499 quads. (In effect, much of the
energy savings that the screening
analysis attributed to moving from the
Standard 90.1-1999 levels to the
maximum NPV levels, is now attributed
in DOE’s revised estimate of moving
from the EPCA to the Standard 90.1—
1999 levels. This occurs because the
revised estimate uses as the Standard
90.1-1999 levels, the dual levels in
Standard 90.1-1999, whereas the
screening analysis used as the Standard
90.1-1999 levels only the relatively low
“replacement” levels.)

Since the market has changed, in the
absence of Federal standards, to
efficiency levels at or above the levels
in Standard 90.1-1999 for PTACs and
PTHPs, the Department is inclined to
seek a more stringent standard level for
these products. An examination of the
January 2003 Air-Conditioning and
Refrigeration Institute (ARI) Directory
for PTAC/HPs reveals that 52 percent of
the listed PTACs are at, or above, the
Standard 90.1-1999 efficiency level for
new construction equipment, and 98
percent of the listed PTACs are at or
above the Standard 90.1-1999 efficiency
level for replacement equipment.
Furthermore, 72 percent of the listed
PTHPs are at or above the Standard
90.1-1999 efficiency level for new
construction equipment and 99 percent
of the listed PTHPs are at or above the
Standard 90.1-1999 efficiency level for
replacement equipment. Even though
the potential energy savings in the
revised analysis has been reduced, the
Department believes there is a
possibility of clear and convincing
evidence, which would warrant further
evaluation of more stringent standard
levels for PTACs and PTHPs. Therefore,
the Department is inclined to seek a
more stringent standard level than
Standard 90.1-1999 for PTACs and
PTHPs through the rulemaking process.

B. Small Commercial Packaged Boilers

EPCA prescribes a minimum
combustion efficiency of 80 percent for
gas-fired commercial packaged boilers
and 83 percent for oil-fired commercial
packaged boilers, regardless of capacity,
as detailed in Table 1.2 in section I.B.1

of this document. Standard 90.1-1999
prescribes for small boilers (2.5 million
Btu/hr) thermal efficiency levels of 75
percent for gas-fired equipment and 78
percent for oil-fired equipment. In
January 2001, when it adopted as
Federal standards certain of the
efficiency levels in Standard 90.1-1999,
the Department stated that it would
evaluate whether standard levels higher
than those in Standard 90.1-1999 are
justified for small commercial packaged
boilers. 66 FR at 3336-38, 3349-52. The
Department has tentatively concluded
that the Standard 90.1-1999 efficiency
levels for small commercial packaged
boilers are lower than EPCA’s existing
standards for this equipment. Therefore,
the Department is inclined to reject the
Standard 90.1-1999 levels for small
commercial packaged boilers and leave
in place the existing EPCA standards.

The “combustion efficiency”
descriptor used in EPCA for the
efficiency levels for small commercial
boilers differs from the ““thermal
efficiency’ descriptor used in Standard
90.1-1999. In general, the energy
efficiency of a product is a function of
the relationship between the product’s
output of services and its energy input.
A boiler’s output is measured in large
part by the energy content of its output
(steam or hot water). Consequently, its
efficiency is often viewed as the ratio
between its energy output and energy
input, with the energy output being
calculated as the energy input minus the
energy lost in producing the output. A
boiler’s energy losses consist of energy
that escapes through its flue (commonly
referred to as flue losses), and of energy
that escapes into the area surrounding
the boiler (commonly referred to as
jacket losses). The “combustion
efficiency” descriptor in EPCA takes
into account only flue losses, and
typically is defined as “100 percent
minus percent flue loss.”” The “thermal
efficiency” descriptor in Standard 90.1—
1999 takes into account jacket losses as
well as flue losses, and can be
considered as combustion efficiency
minus jacket loss. Since all boilers will
have at least some jacket losses (even if
small) and because thermal efficiency
takes these losses into account, the
thermal efficiency for a particular boiler
will always be lower than its
combustion efficiency.

It is understood within the industry
that there is not a direct mathematical
correlation between these two measures
of efficiency. The factors that contribute
to jacket loss (e.g., the boiler’s design
and materials) have little or no direct
bearing on combustion efficiency. This
lack of correlation between combustion
efficiency and thermal efficiency
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presents some difficulties here. EPCA
provides that the Department may not
prescribe any amended standard that
“increases the maximum allowable
energy use, or decreases the minimum
required energy efficiency” of a product
covered under Section 342(a) of the
statute, such as packaged boilers. (42
U.S.C. 6313(a)(6)(B)(ii)). Therefore, in
evaluating whether to adopt Standard
90.1-1999’s thermal efficiency levels of
75 and 78 percent for small gas and oil
boilers, respectively, the Department
needed to determine whether they
decrease the 80 and 83 percent
combustion efficiencies required by
EPCA for these products. If the
percentages for the minimum thermal
efficiency levels specified by Standard
90.1-1999 were numerically at, or
above, the percentages in EPCA for the
corresponding combustion efficiency
levels, then clearly the Standard 90.1—
1999 levels would not be lower than the
EPCA levels. If Standard 90.1-1999’s
thermal efficiency levels for small
commercial boilers were only slightly
lower numerically than EPCA’s
combustion efficiency standards for
such equipment, the Standard 90-1—
1999 levels probably would also not
represent a reduction in minimum
efficiency levels. However, because the
Standard 90.1-1999 thermal efficiency
levels are five percentage points below
EPCA’s combustion efficiency levels,
DOE must address whether the
Department’s adoption of the Standard
90.1-1999 levels would represent a
reduction of existing standards.

To address this issue, the Department
reviewed the Institute of Boiler and
Radiation Manufacturers (I=B=R) ratings
directories for 2005. The I=B=R
directory provides efficiency ratings for
a majority of the commercial packaged
boilers manufactured in the United
States. For approximately 62.6 percent
of the boilers it listed in 2005, the
directory provided both the thermal
efficiency and combustion efficiency
levels. For a small portion of these
boilers (3.2 percent), the ratings appear
to be erroneous because the directory
lists a thermal efficiency rating that is
equal to or greater than its combustion
efficiency rating, which is physically
impossible.# As explained above,
thermal efficiency includes the effects of
jacket losses whereas combustion
efficiency does not. Excluding these
boilers, the Department reviewed the
thermal and combustion efficiency

4 These anomalous ratings are likely due to
Hydronics Institutes’s (HI) de-rating procedures,
manufacturers’ interpolation of results, varying test
chambers and instrument calibration among
manufacturers, or submittal of erroneous ratings.
For more details, please see Chapter 3 of the TSD.

ratings for the remaining 59.4 percent of
the boilers where both ratings are listed
in the 2005 I=B=R directory. Among this
equipment, small, gas-fired boilers and
small, oil-fired boilers had an average
thermal efficiency approximately 2.6
percent lower than their combustion
efficiency. For small, gas-fired boilers
with combustion efficiencies between
80 and 81 percent, the 2005 directory
showed an average thermal efficiency of
approximately 76.7 percent. For small,
oil-fired boilers with a combustion
efficiency between 83 and 84 percent,
the 2005 directory showed an average
thermal efficiency of approximately 81
percent. The Department believes it is
reasonable to assume that these
relationships between combustion and
thermal efficiency exist for small boilers
that have combustion efficiencies that
minimally comply with EPCA (80
percent and 83 percent for small gas and
oil boilers, respectively). Therefore,
minimally complying, small, gas-fired
boilers would have an average thermal
efficiency of about 76.8 percent, and
minimally complying, small, oil-fired
boilers would have an average thermal
efficiency of about 82.1 percent.
Standard 90.1-1999’s thermal
efficiencies of 75 percent for small, gas-
fired boilers and 78 percent for small,
oil-fired boilers are approximately 1.8
percent and 3.1 percent lower,
respectively, than the average thermal
efficiencies of boilers that minimally
comply with the EPCA energy efficiency
standards.

This analysis does not establish
directly that the small boiler efficiency
levels in Standard 90.1-1999 are lower
than those in EPCA. EPCA’s combustion
efficiency standards for this equipment
set maximum amounts of flue losses,
but do not regulate jacket losses. As
stated earlier, thermal efficiency is a
function of both flue losses (i.e.,
combustion efficiency) and jacket
losses. Since these two losses can be
independent of one another, in theory,

a small boiler could meet or exceed
EPCA'’s applicable combustion
efficiency standard, but have
sufficiently large jacket losses that cause
the thermal efficiency to be lower than
the 75 percent (for small, gas-fired
boilers) or 78 percent (for small oil-fired
boilers) specified in Standard 90.1-
1999. Thus, DOE’s adoption of Standard
90.1-1999 thermal efficiency levels
would not directly decrease the
minimum combustion efficiencies
required in EPCA for small boilers.
However, the Department believes the
adoption of the Standard 90.1-1999
thermal efficiency levels for small
boilers would have the effect of

lowering minimum combustion
efficiency levels required by EPCA by
allowing increased energy consumption.

At present, the thermal efficiency of a
small commercial boiler is a function of
(1) the manufacturer’s compliance with
the applicable EPCA combustion
efficiency standard and (2) decisions it
makes independent of EPCA concerning
the boiler’s design, materials, and other
features that affect jacket losses. For the
small boilers for which the I=B=R
directory lists both thermal and
combustion efficiencies, these decisions
by manufacturers have resulted in
production of (1) no gas-fired boiler
with a thermal efficiency below 75.4
percent, (2) gas boilers with a
combustion efficiency between 80 and
81 percent that have thermal efficiencies
averaging approximately 76.7 percent,
(3) no oil-fired boiler with a thermal
efficiency below 75.6, and (4) oil boilers
with a combustion efficiency between
83 and 84 percent that have thermal
efficiencies averaging approximately 81
percent. Although EPCA does not
regulate jacket losses, for both small,
gas- and oil-fired commercial packaged
boilers with relatively low combustion
efficiencies, manufacturers have
restricted jacket losses to levels that
have kept thermal efficiencies within an
average of 2.6 percentage points below
their combustion efficiencies. The
Department does not believe its
adoption of Standard 90.1-1999’s
thermal efficiency levels for small
commercial boilers would result in
manufacturers’ increasing the amount of
jacket losses for this equipment. No
reason is readily apparent as to why
manufacturers would alter their current
practices, and make equipment that has
greater jacket losses, even if mandatory
thermal efficiency levels were set below
the levels that equipment currently
achieves. However, setting thermal
efficiency standards at levels lower than
the thermal efficiencies of existing
equipment could result in equipment
with lower combustion efficiencies.
This allows for the possibility of
equipment having lower efficiencies
than permitted by EPCA, meaning that
the current minimum (required)
efficiency would be decreased.

For these reasons, it appears to the
Department that EPCA precludes it from
prescribing as amended Federal
standards the Standard 90.1-1999’s
thermal efficiency levels (one for gas-
fired and the other for oil-fired
equipment) for small commercial
packaged boilers, because each would
decrease the minimum required
efficiency of this equipment. (42 U.S.C.
6313(a)(6)(B)(ii))
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For small commercial gas-fired
boilers, the screening analysis estimated
that, in comparison with Standard 90.1—
1999’s minimum thermal efficiency
level of 75 percent, 0.2 quads of energy
would be saved by requiring a thermal
efficiency of at least 78.7 percent, the
standard level that corresponds to the
lowest average life-cycle cost and
highest NPV for this equipment as
shown in Chapter 3 of the TSD. The
estimate of 0.2 quads of energy savings
assumes that the thermal efficiency of
all small, gas-fired boilers shipped
would increase from the Standard 90.1-
1999 minimum of 75 percent to 78.7
percent. The Department’s review of the
[=B=R directories for 2005, however,
indicates that a number of small, gas-
fired commercial boilers with thermal
efficiencies above 75 percent are already
on the market. For example, among
small, gas-fired boilers for which the
directory included both thermal and
combustion efficiency ratings, the
lowest thermal efficiency is 75.4
percent, and the average thermal
efficiency is 79.7 percent. Thus, since
many small, gas-fired boilers are being
sold with thermal efficiencies greater
than 75 percent, less than 0.2 quads of
energy would be saved if DOE adopted
a standard of 78.7 percent thermal
efficiency instead of 75 percent. The
Department cannot estimate precisely
how much energy a new standard
would save, since it does not know the
quantities of boilers being sold at
particular efficiency levels. Clearly,
however, the savings would be less than
the potential savings shown in the
screening analysis.

For small, oil-fired commercial
boilers, the screening analysis did not
evaluate potential energy savings from a
Federal standard in excess of Standard
90.1-1999’s minimum thermal
efficiency level of 78 percent. As
explained in Chapter 3 of the TSD,
certain equipment (e.g., oil-fired
commercial boilers) was not specifically
analyzed because there was insufficient
data describing baseline energy
consumption, a small market for these
products, a lack of product shipment
data, or an absence of a suitable
methodology to distinguish its heating
function. However, the Department’s
review of the I=B=R directory for 2005
indicates that a number of small, oil-
fired commercial boilers already on the
market have thermal efficiencies above
78 percent. For small, oil-fired
commercial boilers, for which the
directory included both thermal and
combustion efficiency ratings, the
lowest thermal efficiency in 2005 is 75.6
percent and the average thermal

efficiency is 82.3 percent. For models
with a combustion efficiency between
83 and 84 percent, which slightly
exceeds the EPCA standard, the average
thermal efficiency in 2005 was 81.0
percent. The screening analysis did not
evaluate small, oil-fired commercial
boilers, but the Department understands
that their market share is much smaller
than the market share for the small, gas-
fired commercial boilers. Consequently,
the Department believes that the
potential energy savings from a standard
higher than that specified in EPCA and
Standard 90.1-1999 is much smaller for
small, oil-fired commercial boilers than
the potential 0.2 quads of energy savings
for the small, gas-fired commercial
boilers.

Nonetheless, the Department believes
the thermal efficiency metric provides a
sound method for measuring the
efficiency of commercial boilers because
it is more inclusive and better reflects
the total energy losses in the equipment
than the combustion efficiency metric
prescribed by EPCA, and is more
consistent with the Act’s definition of
“energy efficiency” for commercial
equipment.5 If ASHRAE were to adopt
for small boilers new thermal efficiency
levels that maintain or increase EPCA’s
existing standard levels, the Department
would give them careful consideration,
and would be favorably inclined toward
adopting levels, such as those indicated
in the screening analysis, that would
represent the lowest LCC and highest
NPV for this equipment. See Chapter 3
of the TSD. However, the Department
cannot adopt any amended thermal
efficiency standard for commercial
packaged boilers that would entail
lowering the minimum required
efficiency level for this equipment. The
Department is inclined to leave in place
the existing EPCA standards for the
small commercial packaged boilers.

C. Large Commercial Packaged Boilers
and Tankless, Gas-Fired Instantaneous
Water Heaters

EPCA specifies minimum energy
efficiency levels for certain categories of
commercial equipment including
tankless, gas-fired instantaneous water
heaters (IWHs) and large commercial
packaged boilers. (42 U.S.C. 6313(a)(1)-
(5)) These types of equipment are also
covered by ASHRAE/IES Standard 90.1,
and the efficiency requirements in
EPCA correspond with the Standard
90.1 levels in effect on October 24, 1992.

5For commercial equipment, ““ ‘energy efficiency’
means the ratio of the useful output of services from
an article of industrial equipment to the energy use
by such article, determined in accordance with test
procedures under section 6314 of this title.” (42
U.S.C. 6311(3))

EPCA provides that, “If ASHRAE/IES
Standard 90.1, as in effect on October
24,1992, is amended with respect to
any * * * packaged boilers, storage
water heaters, instantaneous water
heaters, or unfired hot water storage
tanks, the Secretary shall establish an
amended uniform national standard for
that product at the minimum level for
each effective date specified in the
amended ASHRAE/IES Standard 90.1,
unless the Secretary determines, by rule
published in the Federal Register and
supported by clear and convincing
evidence, that adoption of a uniform
national standard more stringent than
such amended ASHRAE/IES Standard
90.1 for such product would result in
significant additional conservation of
energy and is technologically feasible
and economically justified.” (42 U.S.C.
6313(a)(6)(A))

ASHRAE revised Standard 90.1 on
October 29, 1999. It changed Standard
90.1’s minimum efficiency levels for
some products but not for others. Of the
equipment for which if left levels at
their preexisting values, ASHRAE
evaluated whether to increase some of
the levels, while deferring consideration
of other levels. For tankless IWHs and
large, commercial packaged boilers,
ASHRAE left the pre-existing levels in
place after considering whether to
change them. Thus, Standard 90.1-1999
values for this equipment are the same
as the EPCA standards.

In response to ASHRAE’s actions, the
Department issued a notice of
preliminary screening analysis on
March 1, 2000. 65 FR 10984. In this
document the Department stated that it
expected to pursue, one of four courses
of action for each commercial
equipment category covered by
Standard 90.1-1999:

1. Adopt the Standard 90.1-1999
efficiency level as a uniform national
standard;

2. Reject the Standard 90.1-1999
efficiency level if it increases maximum
allowable energy use or decreases
minimum required efficiency;

3. Propose consideration of an
addendum to Standard 90.1-1999 if
ASHRAE did not consider a more
efficient level, and a more efficient level
appears warranted; or

4. Propose consideration of an
addendum to Standard 90.1-1999 and
undertake a more thorough evaluation
to determine whether a rulemaking is
justified, if ASHRAE considered
amending or amended the standard, and
a more efficient level appears warranted
than is contained in ASHRAE/IES
Standard 90.1-1999.

On May 15, 2000, the Department
issued a notice of document availability
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and public workshop announcing the
preliminary conclusions of the
screening analysis. 65 FR 30934. The
Department announced in this notice its
inclination to propose that ASHRAE
consider an addendum to Standard
90.1-1999, based on the screening
analysis, and to undertake a more
thorough evaluation to determine
whether a rulemaking was justified
under the terms of EPCA. On January
12, 2001, the Department published a
final rule adopting Standard 90.1-1999
standard levels for certain commercial
equipment, and stated it was
considering whether more stringent
standards are justified for other
equipment, including IWHs and large
commercial packaged boilers. 66 FR
3336.

In these three notices, the Department
indicated its belief that it had the
authority to consider more stringent
standard levels for tankless IWHs and
large, commercial packaged boilers
because ASHRAE had considered
adopting more stringent levels for these
types of equipment, even though
ASHRAE had not changed the Standard
90.1 levels for such equipment. The
Department did not receive any
comments in response to either the May
15, 2000, notice or the January 12, 2001,
final rule concerning its view that it had
this authority. However, in preparing
today’s notice, DOE reexamined its
authority under EPCA to amend
standards for tankless IWHs and large
commercial boilers and has concluded
its earlier view was in error. As quoted
at greater length above, EPCA states
that, if an efficiency level in Standard
90.1 “is amended,” then DOE may
(under certain circumstances) adopt a
standard more stringent than the
“amended” level in Standard 90.1. The
Department now believes that this
language authorizes it to adopt a more
stringent standard than the level(s) in
Standard 90.1 only in response to a
change in such level(s) by ASHRAE.
Thus, DOE believes ASHRAE must
change the Standard 90.1 efficiency
level(s) for a type of equipment to
trigger DOE authority to pursue a
rulemaking to consider more stringent
standards for that equipment. Since
ASHRAE did not change the existing
efficiency levels in Standard 90.1 for
tankless, gas-fired IWHs and large
commercial packaged boilers when it
adopted Standard 90.1-1999, the
adoption of Standard 90.1-1999 appears
not to authorize DOE to pursue higher
standards for these types of equipment.
The Department now believes that
ASHRAE must, instead, take further
action and adopt new standard levels

for such equipment in order for DOE to
consider more stringent levels for these
products. In consideration of the above,
if ASHRAE considers an addendum to
Standard 90.1 for these products, DOE
will encourage it to consider the details
of the screening analysis.

D. Three-Phase Air Conditioners and
Heat Pumps <65,000 Btu/h

Energy-efficiency levels for single-
package three-phase ACs and HPs
<65,000 Btu/h are set forth in EPCA at
a seasonal energy efficiency ratio (SEER)
level of 9.7 for cooling (42 U.S.C.
6313(a)(1)(B)) and a heating seasonal
performance factor (HSPF) level of 6.6
for heating (42 U.S.C. 6313(a)(1)(E)) (see
Table II.2). Energy-efficiency levels for
split-system three-phase HPs <65,000
Btu/h are 10.0 SEER for cooling (42
U.S.C. 6313(a)(1)(A)) and 6.8 HSPF for
heating (42 U.S.C. 6313(a)(1)(D)). These
efficiency levels are the same as those
in Standard 90.1-1989. During the
development of Standard 90.1-1999,
ASHRAE explicitly chose not to revise
standards for air-cooled three-phase ACs
and HPs <65,000 Btu/h. This decision
was based on the close relationship the
design of this equipment has to
residential, single-phase air-cooled ACs
and HPs <65,000 Btu/h, whose
efficiency is regulated under section 325
of EPCA (42 U.S.C. 6295), and which at
that time were the subject of a pending
DOE rulemaking for the development of
new efficiency standards.®
Subsequently, in the January 12, 2001,
final rule (66 FR 3336), DOE indicated
that it would take no action on three-
phase ACs and HPs since ASHRAE took
no action. As a result, the EPCA energy-
efficiency levels for this equipment
remained unchanged.

On January 22, 2001, the Department
published a final rule setting a 13 SEER
and 7.7 HSPF standard for residential
central air conditioners and heat pumps,
both single-package and split-system
(the ““13 SEER rule”). 66 FR 71799. ARI
requested judicial review of this rule by
the U.S. Court of Appeals for the 4th
Circuit. Subsequently, on May 23, 2002,
DOE withdrew the 13 SEER rule, and set
the efficiency standards for residential,
single-phase air-cooled air conditioners
and heat pumps at a SEER rating of 12.0
and an HSPF rating of 7.4 (the “12 SEER
rule”’). 67 FR 36368. In June of 2002,
ARI proposed to ASHRAE an addendum
to Standard 90.1, Addendum i to
Standard 90.1-2001, which contained
minimum efficiency levels of 12 SEER/
7.4 HSPF for the three-phase

6 Addendum i to American National Standards
Institute (ANSI)/ASHRAE/IESNA Standard 90.1—
2001, Pg.2.

commercial air-conditioning equipment
<65,000 Btu/h, and an effective date in
2006. ASHRAE adopted Addendum i on
July 3, 2003, to align the efficiency
standards for this equipment with
DOE’s standards for residential central
air conditioners and heat pumps
<65,000 Btu/h. ANSI approved
Addendum i on August 6, 2003.

In the meantime, the Natural
Resources Defense Council had
requested judicial review of the 12 SEER
rule in the U.S. Court of Appeals for the
2nd Circuit. Natural Resources Defense
Council, et al. v. Abraham, 355 F.3d 179
(2nd Cir. 2004). On January 13, 2004,
the court ruled that DOE, in adopting
the 12 SEER rule, had failed to effect a
valid amendment of the original
standard (13 SEER) effective date, and
was prohibited from amending these
standards downward. 355 F.3d 179.
Shortly after this ruling, ARI withdrew
its appeal of the 13 SEER rule. On
August 17, 2004, DOE published a
technical amendment in the Federal
Register to re-publish the 13 SEER
standard for residential central air
conditioners and heat pumps. 69 FR
50997.

Nevertheless, even though the 13
SEER standard now clearly applies to
residential ACs and HPs <65,000 Btu/h,
for three-phase equipment of this type
the 12 SEER efficiency level in
Addendum i to Standard 90.1-2001
requires action. EPCA states that DOE
must adopt as a Federal standard any
efficiency level specified in an
amendment to Standard 90.1 unless it
shows through clear and convincing
evidence that a more stringent standard,
that is technologically feasible and
economically justified, would produce
significant additional energy savings.
(42 U.S.C. 6313(a)(6)(A)) EPCA also bars
DOE from adopting any standard that
would increase the maximum allowable
energy use or decrease the minimum
required efficiency for a product. (42
U.S.C. 6313(a)(6)(B)(ii)) Therefore, at
this point, EPCA requires that DOE
either adopt the efficiency levels in
Addendum i to Standard 90.1-2001, to
increase the minimum energy efficiency
level for three-phase air-conditioning
units from the 10 SEER level established
by EPCA to a 12 SEER level, or pursue
a rulemaking to explore adoption of a
higher-energy efficiency level.

ASHRAE is now considering,
however, adoption of the 13 SEER level
for this equipment. Specifically, under
its process for continuous maintenance
of Standard 90.1, ASHRAE has
completed public review of a proposed
addendum to Standard 90.1 (Addendum
f to Standard 90.1-2004) that would
incorporate 13 SEER and 7.7 HSPF
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levels for three-phase ACs and HPs
<65,000 Btu/h. Under ASHRAE’s
process, if the ASHRAE Standards
Committee and ASHRAE Board approve
this addendum during the 2006
ASHRAE winter meeting, it would then

go to ANSI for approval, and its official
adoption and publication would likely
occur in the spring of 2006. Table 11.2
summarizes the minimum energy-
efficiency standards for three-phase air-
conditioning units and heat pumps

<65,000 Btu/h as specified by EPCA,
Standard 90.1-1999, Addendum i to
Standard 90.1-2001, and Addendum f
to Standard 90.1-2004.

TABLE [1.2.—COMPARISON OF ENERGY EFFICIENCY LEVELS FOR THREE-PHASE ACS AND HPS

Efficiency levels (SEER and HSPF)
Addendum i to standard Addendum f to standard
Category EPCA Standard 90.1-1999 90.1-2001 90.1-2004
Cooling Heating Cooling Heating Cooling Heating Cooling Heating
(SEER) (HSPF) (SEER) (HSPF) (SEER) (HSPF) (SEER) (HSPF)
3-Phase Single-Package
AC e 9.7 NA 9.7 NA 12.0 NA 13.0 NA
3-Phase Single-Package
HP e 9.7 6.6 9.7 6.6 12.0 7.4 13.0 7.7
3-Phase Split-System AC 10.0 NA 10.0 NA 12.0 NA 13.0 NA
3-Phase Split-System HP 10.0 6.8 10.0 6.8 12.0 7.4 13.0 7.7

At this time the Department has
decided to postpone action on
ASHRAE’s Addendum i to Standard
90.1-2001 because the Addendum f to
Standard 90.1-2004 is currently
pending before ASHRAE and its
adoption by ASHRAE would supercede
Addendum i. The Department intends
to take action once ASHRAE has
completed consideration of Addendum
f. If ASHRAE approves this addendum,
DOE anticipates that it will adopt as
Federal standards the efficiency levels
in the addendum (13 SEER/7.7 HSPF).
The Department is following this
approach largely to achieve the original
intent of ASHRAE and DOE to align the
energy-efficiency standards for the
three-phase equipment with the
standards for residential, single-phase,
air-cooled ACs and HPs that currently
have to meet a 13 SEER/7.7 HSPF
federal energy efficiency standard as of
January 23, 2006. In addition, the
screening analysis estimated that 12
SEER was the efficiency level for three-
phase ACs and HPs <65,000 Btu/h
where the lowest LCC occurs. 65 FR
30929. Therefore, the Department
considers it unlikely that clear and
convincing evidence exists, as required
by EPCA, 42 U.S.C. 6313(a)(6)(A), that a
standard higher than the 13 SEER level
in Addendum f would save significant
additional amounts of energy, and also
be economically justified and
technologically feasible.

E. Single-Package Vertical Air
Conditioners and Single-Package
Vertical Heat Pumps <65,000 Btu/h

1. Background

In 2002, ASHRAE approved
Addendum d to Standard 90.1-2001.
Addendum d originated as an ARI

continuous-maintenance proposal to
ASHRAE, and was intended to establish
SPVACs and SPVHPs as new categories
of commercial HVAC equipment. It
specified ARI Standard 390-2001 as the
test procedure for SPVU products and
provided minimum efficiency levels
specifically for this equipment.” Prior to
ASHRAE’s approval of Addendum d,
DOE had indicated that SPVUs were
covered by EPCA as commercial
equipment. 65 FR 59589, 59610
(October 5, 2000). Therefore, under
EPCA, publication of Addendum d
triggered a review by DOE to determine
if it should adopt as Federal
requirements the addendum’s
amendments to Standard 90.1. (42
U.S.C. 6313(a)(6))

The Department examined
Addendum d and determined that it
could not adopt as Federal requirements
the standards and test procedures in the
addendum for the following reasons: (1)
Taking into account the “Exclusions” in
the Scope section of ARI Standard 390-
2001, the Addendum appears to
prescribe requirements for few if any of
the products covered by EPCA. Neither
Addendum d nor any other provision of
Standard 90.1 defines or describes
SPVUs; (2) Assuming Addendum d did
prescribe standards and test procedures
for SPVUs covered by EPCA, the
addendum did not clearly delineate
SPVUs according to the statutory
scheme set forth in EPCA, and
disregarded EPCA’s definitions and
classifications for commercial air-
conditioning equipment; and (3) To the
extent it addressed equipment covered
by EPCA, the addendum appeared to

7 Air-Conditioning and Refrigeration Institute,
Performance Rating of Single-Package Vertical Air-

Conditioners and Heat Pumps—Standard 390, 2001.

contain efficiency levels for some
categories of equipment that are lower
than the minimum efficiency standards
currently required under EPCA (DOE,
No. 7 at pp. 1-7).

In response to DOE’s objections, ARI
revised ARI Standard 390 and prepared
and submitted to ASHRAE a new
continuous-maintenance proposal to
correct the deficiencies DOE had
identified in Addendum d. ARI
developed these documents in
consultation with DOE. ASHRAE
accepted the continuous-maintenance
proposal, and largely incorporated its
contents into proposed Addendum b to
Standard 90.1-2004.8 At this point,
ASHRAE has completed its public
review process of Addendum b and is
in the final stages of considering
whether to approve the addendum. The
Department’s understanding, based on
discussions with ASHRAE staff, is that
ASHRAE could approve Addendum b as
an amendment to Standard 90.1 as early
as the end of 2005.

In Addendum b, ARI redefined both
SPVACs and SPVHPs as encased air-
cooled small or large commercial
package air-conditioning and heating
equipment. Additionally, it created
SPVU categories corresponding to the
equipment categories in EPCA. As a
result of revisions made to ARI Standard
390, any standards and test procedures
ASHRAE prescribed for SPVU
equipment would apply to equipment
covered by EPCA, and not overlap with
EPCA definitions of PTACs and PTHPs.
To correct the efficiency level, ARI
proposed a revised set of standards for

8 Public Review Draft of Proposed Addendum b
to Standard 90.1-2004, Energy Standard for
Buildings Except Low-Rise Residential Buildings,
Nov. 2004.
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three categories of equipment size:
<65,000 Btu/h, 265,000 but <135,000
Btu/h, and >135,000 but <240,000 Btu/
h. These revised standards utilized
energy efficiency ratio (EER) and
coefficient of performance (COP)
descriptors to provide SPVU efficiency
levels in a manner consistent with other
commercial equipment, eliminating the
use of the common residential central
ACs and HPs descriptors of SEER and
HSPF for SPVUs.

The Department responded favorably
to a majority of ARI’s revisions, but
continued to voice concern regarding
the test procedures and minimum
efficiency standards proposed for
SPVUs <65,000 Btu/h (DOE, No. 11 at
pp- 1-6). The SEER/HSPF metrics
include additional performance factors
such as the changes in performance
associated with changes in various
ambient conditions and cycling losses.
Consequently, the SEER/HSPF metrics
require more complicated test
procedures than the EER/COP metrics
and could potentially allow equipment
rated with only the EER/COP metrics to
be less efficient. Despite these
differences, DOE agreed that ARI’'s EER
standards provided roughly the same
level of efficiency as the SEER standards
for existing equipment (DOE, No. 11 at

pp. 1-6). The Department’s main
concern revolved around ARI’'s COP
level for three-phase SPVUs below
65,000 Btu/h. The Department
recognized that one of the factors absent
from the COP metric was an assessment
of the energy used to provide electric
resistance backup heat. Electric
resistance backup heat is needed to
meet the heating load at low
temperatures and provides space
heating during periods when the heat
pump acts to defrost the outdoor coil.
This would potentially allow a SPVHP
subject to the ARI COP standard to have
a lower overall efficiency (net space
heating output over electrical input)
than is currently required.

The Department provided a single
comment to ASHRAE during the public
review on Addendum b to Standard
90.1-2004, indicating that, while
Addendum b addressed many of the
issues the Department had identified,
the Department continued to have
concerns regarding the change in
descriptors from SEER to EER and HSPF
to COP (DOE, No. 16 at pp. 1-2).

Even though Addendum b contained
recommended efficiency levels for
SPVUs <65,000 Btu/h, EPACT 2005
supercedes Addendum b requirements
for these products. The signing of

EPACT 2005 by the President divided
SPVUs into two categories: those
products with capacities <65,000 Btu/h
and those products with capacities
265,000 Btu/h but <760,000 Btu/h. The
Department will continue its evaluation
of products with capacities <65,000 Btu/
h, which are the subject of this notice.
However, the SPVUs with capacities
265,000 Btu/h but <760,000 Btu/h are
covered under the standards specified
by EPACT 2005 and are not included in
today’s notice.

2. Analysis of Proposed Efficiency
Levels

Table II.3 shows the existing and
proposed efficiency levels for SPVAC
and SPVHP equipment. The statute
requires that the Secretary may not
prescribe any amended standard which
increases maximum allowable energy
use, or decreases the minimum required
energy efficiency, of a covered product.
(42 U.S.C. 6313(a)(6)(B)(ii)) The
Department has therefore reviewed the
ARI data for SPVAC and SPVHP with
cooling capacity <65,000 Btu/h and
believes that the EER levels provided in
Addendum b are equivalent to or higher
than the current SEER efficiencies in
EPCA (ARI, No. 9 at pp. 1-4 and 10-26).

TABLE 11.3.—EXISTING AND PROPOSED EFFICIENCY STANDARD LEVELS FOR SPVAC AND SPVHP WITH COOLING

CAPACITY <65 KBTU/H

Addendum d to standard Addendum b to standard
Category EPCA 90.1-2001 90.1-2004

SPVAC (Cooling):

Single Phase ......ccoeoeeiiiiiireneseeese e NONE ...cooiiiiiii s NONe ..o 9.0 EER.

Three Phase ......cocccviiiiie e 9.7 SEER oo 89 EER ..cccoiieeeen 9.0 EER.
SPVHP (Cooling):

Single Phase ... NONe ..o NONe ...coooceiiiiiieee 9.0 EER.

Three Phase ..o 9.7 SEER ..o 8.9 EER ..o 9.0 EER.
SPVHP (Heating):

Single Phase ......cccoveeiiiinierereeeese e NONE ...cooiiiiiii s NONe ..o 3.0 COP.

Three Phase ......cocooviiiiie i 6.6 HSPF ...cooovieiieeeen 2.7 COP v 3.0 COP.

The Department examined existing
efficiency data for SPVAC equipment
with cooling capacity <65,000 Btu/hr
where the SEER rating was used (ARI,
No. 9 at pp. 1-4, 24, and 25). It
identified only one minimally
compliant (9.7 SEER) product. However,
DOE examined 11 near-minimally
compliant models at the next highest
efficiency level, 10 SEER. From this
analysis, the Department determined the
average EER rating was 0.8 points below
the SEER ratings for this near-minimally
compliant equipment. Thus, DOE
believes that an EER rating of 8.9, 0.8
points below the minimum SEER rating
of 9.7 that EPCA currently requires for
three-phase SPVUs with cooling

capacity <65,000 Btu/h, is equivalent to
that minimum rating.

As discussed in Chapter 5 of the TSD,
the Department also carried out a
separate analysis of the ratio between
EER and SEER minimally compliant
equipment, and the results were similar.
Both the differential analysis and the
ratio analysis reinforce the conclusion
that a 9.7 SEER efficiency level is
equivalent to an 8.9 EER level for
SPVACs with cooling capacity <65,000
Btu/h. The Department believes,
therefore, that the proposed 9.0 EER
level in Addendum b exceeds the
existing EPCA levels.

DOE identified no minimally
compliant (9.7 SEER) SPVHP equipment
with a cooling capacity <65,000 Btu/h.

However, DOE identified 14 near-
minimally compliant models at 10.0
SEER. The average EER for this
equipment was 9.1, 0.9 points below the
SEER ratings for the equipment as
detailed in Chapter 5 of the TSD. Thus,
an EER rating of 8.8, 0.9 below the
EPCA minimum of 9.7 SEER for this
equipment, appears to be equivalent to
that minimum rating. The proposed
level of 9.0 EER in ASHRAE’s
Addendum b is clearly above this.

The Department’s analysis of HSPF
data for SPVHP equipment with cooling
capacity <65,000 Btu/h indicated that
there were 26 products on the market
with a minimally compliant HSPF of 6.6
as shown in Chapter 5 of the TSD. The



Federal Register/Vol. 71, No. 48/Monday, March 13, 2006 /Proposed Rules

12645

minimum COP for these products was
2.7 and the average COP was 2.9. The
Department believes that there is a
remaining issue concerning the COP
metric, but also believes that there are
reasons to suggest this issue may be
outweighed by the adoption of the 3.0
COP efficiency level proposed in
Addendum b, as detailed below and in
Chapter 5 of the TSD.

3. Standard 90.1-2004 Addendum b

For SPVHP efficiencies, Addendum b
still does not address DOE’s remaining
concern about the inability of the COP
metric to account for backup electric
heating and the energy used during the
defrost cycle. The single, high-
temperature COP rating at 47 °F is less
comprehensive than the HSPF metric.
COP does not provide an indication of
the efficiency of operation at low
temperatures (e.g., like the 17 °F COP
that is used in the HSPF test procedure)
and does not include electric resistance
energy use. Electric resistance heating
energy is used to augment the heat
pump output during periods when the
space heating load exceeds the ability of
the heat pump compressor to provide
heat during reverse-cycle operation.
Electric resistance heating energy is also
used to provide continued space heating
to the building when the heat pump is
in its defrost mode.

The HSPF test procedure provides a
standard methodology for estimating the
energy consumption for electric
resistance heat. In practice, the electric
resistance heat can use a significant
portion of the total energy consumption
of a heat pump. However, the amount of
energy used by electric resistance heat
is a function of the heating space load,
the installed capacity of the heat pump,
and the relative heating capacity at
different outside air conditions. The
heating space load and equipment
sizing are effectively defined for the
HSPF test conditions, making the
electric backup estimate a function of
the capacity at low temperature relative
to nominal capacity. Changes in this
ratio are reflected in the HSPF test
procedure and rating, but not in the
COP rating.

Another concern is that the estimated
backup heat calculated and included in
the HSPF metric was developed
assuming a typical residential heat
pump application. However,
commercial building operations are
often substantially different from
residential building operations. A
common application of an SPVHP is in
a modular school classroom (similar to
a manufactured home in construction,
but with a different occupancy and use).
In that application, the heat pump is

typically scheduled to be off during the
building’s unoccupied hours or is left in
a setback mode of operation similar to
that in a residential home during early
morning hours. During the daytime,
occupied period of the modular school
classroom, the space is actively
ventilated (increasing the heating load)
and subject to increased internal gains
(decreasing the heating load) as
compared to the space in a residence.
Since the heating load profiles used in
the HSPF calculations are more
representative of residential
applications, these heating load profiles
are not reflective of typical SPVHP
applications.

Furthermore, the accuracy of the
HSPF metric in measuring the energy
consumption of equipment in
commercial applications is a concern
because the method used in sizing the
SPVHP for commercial applications is
significantly different than the method
for residential applications. The amount
of backup electric resistance heat
provided to the conditioned space is a
function of the reverse-cycle heating
capacity of the heat pump (relative to
the space load) at different operating
temperatures. The reverse-cycle heating
capacity of a heat pump is strongly
correlated with the cooling capacity of
the heat pump. However, in a
commercial application, the internal
thermal loads and ventilation loads
during the day make sizing a heat pump
for cooling a given area of floor space
significantly different compared to a
residential application. Furthermore,
the ratio of cooling capacity to heating
capacity from a properly sized unit in a
commercial application can be quite
different than that in a residential
application.

While the Department mentions these
issues as concerns, there are also
reasons to believe that they may be
outweighed by the adoption of the 3.0
COP being proposed by ARI for SPVHP
equipment <65,000 Btu/h. With regard
to the operation of defrost mode, there
is no evidence to suggest that, in
comparison with the operation of
existing baseline equipment, the energy
consumed by equipment that complies
with ARI’s proposal during defrost
operation would be substantially
greater. Manufacturers have designed
and adopted standard defrost strategies,
and there is no evidence that they
would adopt less efficient defrost
strategies in the future under ARI’s
proposal. Therefore, the Department
does not believe there will be an
increase in energy consumption from
the impact of these strategies not being

accounted for in the COP test procedure.

See Chapter 5 of the TSD for more

details. Therefore, the Department
believes the 3.0 COP being proposed by
ARI for SPVHP equipment <65,000 Btu/
h does not constitute a lowering of the
standard nor does it allow an increase
in energy consumption.

With regard to backup electric
resistance heating in current equipment,
the control of backup resistance heat is
primarily a function of the thermostat
control design for the conditioned
space. Sometimes the amount of backup
electric heat is not controlled by the
heat pump itself, but by the wiring of
the thermostat. In practical application,
it is possible to wire a thermostat to the
heat pump controller on most heat
pumps such that the “backup”” heat
operates as a primary heat source or in
parallel with the reverse-cycle heating at
all times. While the previous scenario is
possible, in most, typical applications, a
two-stage heating thermostat is used,
where the second stage, controlling the
electric resistance heating, does not
engage if the heat pump capacity is
sufficient to meet the space load. The
HSPF metric, as measured using the
DOE test procedure does not measure
backup heat, but estimates it based on
a theoretically calculated residential
space heating load and assumes that
such heating only augments the reverse-
cycle heating. In light of the reasons
above, the Department believes that
COP is a more appropriate metric for
SPVHPs.

The Department notes that the final
definitions for SPVHP in Addendum b
of Standard 90.1-2004 did not precisely
match the referenced test procedure
(ARI Standard 390-2003) included in
that addendum.® The definitions section
of Addendum b defined a SPVHP as ““a
single-package vertical air conditioner
capable of using the refrigeration system
in a reverse cycle or heat pump mode
to provide heat.”” Section 3 of ARI
Standard 390-2003 defined a SPVHP as
a “SPVAC that utilizes reverse cycle
refrigeration as its primary heat source,
with secondary supplemental heating by
means of electrical resistance, steam,
hot water or gas.” While the Addendum
b definition does not make it clear that
reverse-cycle refrigeration is the primary
heat source, DOE believes this is
necessary in order to maintain the
efficiency of these products. However,
as the referenced test procedure requires
a SPVHP to use reverse-cycle
refrigeration as the primary heat source
(and as section 6.4.3.4 of Standard 90.1—
2004 effectively provides for this by not
allowing the use of supplemental

9 Air-Conditioning and Refrigeration Institute,
Performance Rating of Single-Package Vertical Air-
Conditioners and Heat Pumps—Standard 390, 2003.



12646

Federal Register/Vol. 71, No. 48/Monday, March 13, 2006 /Proposed Rules

electric resistance heaters for these
products when the heat pump alone can
meet the load), DOE considers the
definition in the ARI Standard 390 test
procedure as the operative definition for
this rulemaking.

The Department also notes that
current model building codes used in
the United States (Standard 90.1-1999
and later versions as well as the
International Energy Conservation
Code), contain language that requires
heat pumps to have controls that
prevent the use of supplementary
resistance heating (except during defrost
cycles). Standard 90.1-1999 allows an
exception to this requirement for
equipment where the rating includes
resistance heat in the product’s overall
efficiency rating (such as HSPF). The
Department does not see evidence of a
market for commercial heat pump
equipment designed to utilize electric
resistance heat in parallel with reverse-
cycle heating.

4. Potential Energy Savings and
Conclusions

Even though SPVUs were not part of
the original screening analysis, the
Department examined the potential
energy savings for efficiency levels
higher than those in Addendum b to
Standard 90.1-4 for SPVU equipment.
The Department developed an estimate
of the unit energy savings for SPVUs
based on the analysis of energy
consumption performed for the
commercial unitary air-conditioning
equipment. The Department
approximated the load patterns by
assuming SPVUs are used solely in
education building applications (e.g.,
mobile classrooms) and the relative
operating hours of a fan and condenser
in an SPVU are similar to a commercial
unitary air conditioner used for the
same application. However, the
Department also recognizes that the fan
in an SPVU is smaller than the typical
fan in a rooftop unit on a horsepower-
per-ton-cooling-capacity basis. To
account for these differences, the
Department approximated the fan power
consumption for a baseline SPVU by
assuming a one-third horsepower
blower and a 65 percent motor
efficiency, which in turn corresponds to
a power draw of 0.38 kW. After
accounting for the change in fan energy
consumption, DOE estimated the
resulting total cooling and fan energy
consumption for SPVUs used in mobile
classroom buildings in terms of annual
kWh/ton at each EER level analyzed.

The Department based the calculation
of national energy consumption for a
standard level on the annual energy
consumption for all the products

shipped for each year being studied.
The number of shipments was based on
data collected by the Department in
2005 from ARI. The resulting cooling
and fan energy consumption estimates
for all SPVACs and SPVHPs for the
study period from 2010 to 2037 are
displayed in Chapter 5 of the TSD.
Chapter 5 of the TSD also provides
details of the potential energy savings
estimates. The Department estimates the
potential energy savings in going from a
minimum standard of 9.0 EER to a 10.9
EER standard to be 0.161 quads for
cooling and fan energy consumption.
The Department did not make a
separate, detailed calculation for the
potential energy savings from improving
heating COP for SPVHP products. The
Department expects the additional
potential energy savings for heat pumps
would be unlikely to increase the energy
savings estimate shown above by more
than 20 percent, due to the relatively
small market volume for SPVHP
equipment (31 percent of total
shipments of SPVUs) and smaller
potential improvement in heating COP
compared with cooling EER.

As stated previously, the Department
recognizes there is work being done by
ASHRAE to finalize Addendum b to
Standard 90.1-2004. The Department
has determined that it is not able to take
action on Addendum b to Standard
90.1-2004 for SPVAC and SPVHP
equipment <65,000 Btu/h and has
deferred a decision at this time.
However, the Department invites
stakeholder comments on the potential
energy savings estimates for SPVU
products <65,000 Btu/h. In addition, the
Department also invites comments on
the appropriateness of the efficiency
levels for SPVUs <65,000 Btu/h
contained in Addendum b of Standard
90.1-2004 for adoption by the
Department as federal standards.

III. Public Participation

A. Submission of Comments

The Department will accept
comments, data, and information
regarding this notice no later than the
date provided at the beginning of the
notice. Please submit comments, data,
and information electronically. Send
them to the following e-mail address:
Brenda.Edwards-Jones@ee.doe.gov.
Submit electronic comments in
WordPerfect, Microsoft Word, PDF, or
text (ASCII) file format and avoid the
use of special characters or any form of
encryption. Comments in electronic
format should be identified by the
docket numbers EE-RM/STD-03-100,
EE-RM/STD-03-200, and EE-RM/STD-
03-300, and/or RIN numbers 1904—

AB16, 1904-AB17, and 1904—AB44 and
wherever possible carry the electronic
signature of the author. Absent an
electronic signature, comments
submitted electronically must be
followed and authenticated by
submitting the signed original paper
document. No telefacsimiles (faxes) will
be accepted.

According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: One copy of
the document including all the
information believed to be confidential,
and one copy of the document with the
information believed to be confidential
deleted. The Department of Energy will
make its own determination about the
confidential status of the information
and treat it according to its
determination.

Factors of interest to the Department
when evaluating requests to treat
submitted information as confidential
include: (1) A description of the items;
(2) whether and why such items are
customarily treated as confidential
within the industry; (3) whether the
information is generally known by or
available from other sources; (4)
whether the information has previously
been made available to others without
obligation concerning its
confidentiality; (5) an explanation of the
competitive injury to the submitting
person which would result from public
disclosure; (6) when such information
might lose its confidential character due
to the passage of time; and (7) why
disclosure of the information would be
contrary to the public interest.

B. Issues on Which DOE Seeks Comment

The Department is interested in
receiving comments on all aspects of
this notice. The Department especially
invites comments and views of
interested parties concerning (1) the
analysis contained in the TSD
announced in this notice and (2) any
information or evidence as to the
suitability for adoption as Federal
standards the pending amendments to
Standard 90.1 as discussed above for
SPVUs <65,000 Btu/h and three-phase
Acs and HPs <65,000 Btu/h. For
example, comments might include
additional evidence, not discussed in
the TSD or above, bearing on whether
uniform national standards more
stringent than the ones in the Standard
90.1 amendments for this equipment
would be technologically feasible and
economically justified, would result in
significant energy conservation, or
would be likely to result in the
unavailability of products with
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characteristics substantially the same as
those generally available in the United
States now. The Department also seeks
comments on its initial conclusions for
small commercial packaged boilers and
PTACGCs and PTHPs. Finally, the
Department seeks specific comments on
the potential energy savings analysis
presented for SPVUs<65,000 Btu/h.
After the period for written comments,
the Department will consider the views
submitted.

IV. Approval by the Secretary

The Secretary of Energy has approved
publication of this notice.

Issued in Washington, DC, on March 7,
2006.
Douglas L. Faulkner,

Acting Assistant Secretary, Energy Efficiency
and Renewable Energy.

[FR Doc. 06—2381 Filed 3—10-06; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006-23710; Airspace
Docket No. 06-AAL-03]

Proposed Revision of Class E
Airspace; Atqasuk Edward Burnell Sr.
Memorial, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Atqasuk Edward
Burnell Sr. Memorial Airport, AK.,
referred to as Atqasuk Airport. Four
Standard Instrument Approach
Procedures (SIAPs) are being revised for
the Atqasuk Airport. Adoption of this
proposal would result in establishment
of Class E airspace upward from 1,200
feet (ft.) above the surface at Atqasuk,
AK.

DATES: Comments must be received on
or before April 27, 2006.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2006-23710/
Airspace Docket No. 06—AAL-03, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets

Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.
FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006—-23710/Airspace
Docket No. 06—-AAL-03.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemakings (NPRMs)

An electronic copy of this document
may be downloaded through the

Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.
Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would create additional Class E airspace
at Atqasuk, AK. The intended effect of
this proposal is to create Class E
airspace upward from 1,200 ft. above
the surface to contain Instrument Flight
Rules (IFR) operations at Atgasuk, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended four
SIAPs for the Atqasuk Airport. The
approaches are (1) Non Directional
Beacon (NDB) Runway (RWY) 06,
Amendment (Amdt) 1; (2) NDB RWY 24,
Amdt 1; (3) Area Navigation (Global
Positioning System) (RNAV (GPS)) RWY
06, Amdt 1; and (4) RNAV (GPS) RWY
24, Amdt 1. New Class E controlled
airspace extending upward from 1,200
ft. above the surface within the Atqasuk
Airport area would be established by
this action. The existing 700 ft. Class E5
airspace remains unchanged. The 1,200
ft. airspace is required as a result of two
approaches becoming Terminal Arrival
Area (TAA) procedures. These
procedures require more than the
typical amount of controlled airspace
near the associated airport. The
proposed airspace is sufficient in size to
contain aircraft executing instrument
procedures at the Atqasuk Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
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2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Atqasuk Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Atqasuk, AK [Revised]

Atgasuk Edward Burnell Sr Memorial
Airport, AK

(Lat. 70°28°02” N., long. 157°26'09” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Atqasuk Airport, and that airspace
extending upward from 1,200 feet above the
surface within a 73-mile radius of the
Atqasuk Airport.

* * * * *

Issued in Anchorage, AK, on February 7,
2006.

Anthony M. Wylie,

Manager, Safety, Area Flight Service
Operations.

[FR Doc. E6-3480 Filed 3—10-06; 8:45 am]|
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 422
RIN 0960—-AE89

Federal Old-Age, Survivors, and
Disability Insurance and Supplemental
Security Income; Collection of
Overdue Program and Administrative
Debts Using Federal Salary Offset

AGENCY: Social Security Administration.

ACTION: Proposed rule.

SUMMARY: We propose to modify our
regulations dealing with the recovery of
benefit overpayments under titles I and
XVI of the Social Security Act (the Act),
as well as recovery of administrative
debts owed to us. Specifically, we
propose to modify our regulations to
implement statutory authority for the
use of Federal Salary Offset (FSO). FSO
is a process whereby the salary-paying
agency withholds and pays to us up to
15 percent of the debtor’s disposable
pay until the debt has been repaid. In
the case of title II program overpayment
debts, we would apply FSO to collect
only overpayments made to a person
after he or she attained age 18, and we

would pursue FSO after that person
ceases to be a beneficiary and we
determine that the overpayment is
otherwise unrecoverable under section
204 of the Act. In the case of title XVI
program overpayment debts, these same
restrictions apply, but we must
determine the overpayment to be
otherwise unrecoverable under section
1631(b) of the Act, rather than section
204 of the Act. FSO is only applicable
if the debtor is a Federal employee.
DATES: To be sure your comments are
considered, we must receive them no
later than May 12, 2006.

ADDRESSES: You may give us your
comments by: using our Internet facility
(i.e., Social Security Online) at http://
policy.ssa.gov/erm/rules.nsf/
Rules+Open+To+Comment or the
Federal rulemaking portal at http://
www.regulations.gov; email to
regulations@ssa.gov; telefax to (410)
966—2830; or letter to the Commissioner
of Social Security, P.O. Box 17703,
Baltimore, Maryland 21235-7703. You
may also deliver them to the Office of
Regulations, Social Security
Administration, Room 107, Altmeyer
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401, between 8
a.m. and 4:30 p.m. on regular business
days. Comments are posted on our
Internet site or you may inspect them
physically by making arrangements with
the contact person shown below.

FOR FURTHER INFORMATION CONTACT:
Suzanne DiMarino, Social Insurance
Specialist, Office of Regulations, Social
Security Administration, Room 100
Altmeyer Building, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965-0020 or TTY (410) 965-1769.
For information on eligibility or filing
for benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800—-325-0778 or visit our Internet Web
site, Social Security Online, at http://
www.socialsecurity.gov/.
SUPPLEMENTARY INFORMATION:

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register on the Internet site
for the Government Printing Office,
http://www.gpoaccess.gov/fr/
index.html.

Background

Section 204 of the Act prescribes
many of the methods that we may use
to recover Social Security benefits
overpaid under title II of the Act (title
II program overpayments), as
distinguished from the methods that we
may use to collect administrative debts
owed the agency that are recoverable
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under other statutory authority. Until
1994, we were authorized to recover
title I program overpayments only by
adjusting future title II benefits payable
to the overpaid individual or to others
on the earnings record on which the
overpayment was made, by direct
recovery from the overpaid person (or
the overpaid person’s estate, if
deceased), or by offset against Federal
income tax refunds due from the
Department of the Treasury.
Amendments to section 204 of the Act
and other statutes by section 5 of Public
Law 103-387 (1994) and section
31001(z)(2) of Public Law 104-134
(1996) permit us to use several debt
collection procedures that have been
available to other Federal agencies by
statute since 1982, but that we had been
precluded from using to recover title I
program overpayments. Among other
things, these procedures include
recovering debts by FSO under 5 U.S.C.
5514 and by offset under 31 U.S.C. 3716
against other Federal payments to which
the debtor is entitled. Under section
204(f) of the Act (42 U.S.C. 404(f)), these
additional debt collection procedures
may be used to recover title II program
overpayments only if the overpayment
was made to a person after he or she
attained age 18 and the overpayment
has been determined to be otherwise
unrecoverable under section 204 of the
Act after the overpaid person ceases to
be a beneficiary under title II of the Act.

Section 1631(b) of the Act prescribes
many of the methods we may use to
recover supplemental security income
(SSI) overpayments that occur under
title XVI of the Act. Until enactment of
Public Law 106—169 on December 14,
1999, we were not authorized to use
certain methods found in 31 U.S.C.
Chapter 37 and 5 U.S.C. 5514 to recover
SSI overpayments. Section 203 of Public
Law 106—169 amended section 1631(b)
of the Act to permit recovery of SSI
overpayments using several of the debt
management practices that have been
available for the recovery of title II
program overpayments. Among other
things, these practices include using
FSO to recover debts. Under section
1631(b)(4)(B) of the Act, these
additional methods may be used only if
the SSI overpayment was made to a
person after he or she attained age 18
and the overpayment has been
determined to be otherwise
unrecoverable under section 1631(b) of
the Act after the overpaid person ceases
to be a beneficiary under title XVI of the
Act.

For both title II and title XVI program
overpayments, FSO is only applicable if
the debtor is a Federal employee.

Before we can begin to use FSO to
recover debts, we must issue regulations
that comply with standards prescribed
in the regulations of the Office of
Personnel Management (OPM). See 5
U.S.C. 5514(b) and 5 CFR 550.1104. The
Department of the Treasury administers
FSO as part of the Treasury Offset
Program, the Government-wide process
for offsetting Federal payments to
collect delinquent debts owed by
debtors to the Federal government. (See
31 CFR 285.7). Our current regulations
at 20 CFR part 422, subpart D, address
the procedures required for
participation in the Treasury Offset
Program. We propose to amend
appropriate sections of those regulations
to comply with the standards prescribed
in the OPM regulations and make other
changes.

Explanation of Changes to the
Regulations

Subject to certain exceptions, 5 U.S.C.
5514(a) requires us to do the following
before initiating FSO to collect a debt
that a Federal employee owes:

¢ Send written notice to the debtor at
least 30 days before taking FSO action
explaining the nature and amount of the
debt, our intention to collect by
deduction from Federal pay, and the
debtor’s rights described below;

e Give the debtor an opportunity to
inspect and copy our records relating to
the debt;

e Give the debtor an opportunity to
enter into a written agreement with us
establishing a repayment schedule; and

¢ Give the debtor the opportunity for
a hearing on the existence and amount
of the debt and any payment schedule
mentioned in the notice. According to 5
U.S.C. 5514(a)(2), the hearing must be
conducted by a person who is not under
the supervision or control of the
Commissioner of Social Security or by
an administrative law judge.

The OPM regulations on FSO impose
these and several additional
requirements. Our current regulations
on administrative offset against Federal
payments due the debtor already reflect
many of the requirements of 5 U.S.C.
5514 and the OPM regulations. We
propose to revise 20 CFR 422.301,
422.310 and 422.317 so that our
regulations permit the use of FSO and
meet the requirements of the statute and
OPM standards and to make other
changes as set forth below. In addition,
we propose to add new section 20 CFR
422.303 to meet OPM standards.

Clarifying the Scope of 20 CFR Part 422,
Subpart D

We would revise §422.301(a) and (b),
add new paragraph (c) and delete

information from §422.306(b) to clarify
that subpart D of part 422 does not
apply to administrative debts incurred
by our employees, including
overpayments of pay and allowances.
As authorized by section 106(b) of
Public Law 103-296, we have applied
the rules of the Department of Health
and Human Services in 45 CFR part 30
that were in effect immediately before
March 31, 1995. The rules in 45 CFR
part 30 allow us to collect
administrative debts owed by our
employees by withholding money
payable to our employees by the U.S.
Government. Amounts available for
such withholding include the Federal
salaries of our employee/debtors. For
this reason, the current provisions in
subpart D of 20 CFR part 404 on
Treasury offset and the FSO provisions
described in this proposed rule do not
apply to administrative debts owed by
our employees.

Restrictions on the Use of FSO

In §422.301(c), we explain that we
will not use FSO to recover an
employee’s debt while:

e The employee’s title II disability
benefits are stopped during the
reentitlement period, under 20 CFR
404.1592a(a)(2) of this chapter;

e The employee’s Medicare
entitlement is continued because the
individual is deemed to be entitled to
title II disability benefits under section
226(b) of the Social Security Act; or

¢ The employee is participating in the
Ticket to Work and Self-Sufficiency
Program and the ticket is in use as
described in 20 CFR 411.170 through
411.225.

Charging Interest, Late Payment
Penalties, and Administrative Costs
When Authorized by SSA Regulations

OPM regulations require that our
regulations on FSO contain a provision
about charging the debtor with interest,
late payment penalties, and
administrative costs of collection on the
delinquent debt pursuant to 31 U.S.C.
3717. See 5 CFR 550.1104(n). We are
authorized, but are not required, to
impose these charges on a debtor. See
42 U.S.C. 404(f) and 1383(b)(4). In order
to comply with 5 CFR 550.1104(n), we
propose to add §422.303 to subpart D.
The new section would provide that we
will impose these charges when
authorized by specific regulations that
we would issue in accordance with the
Federal Claims Collection Standards
(FCCS) at 31 CFR 901.9.
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Notice and Procedures for Initiating
FSO

In §422.310, we describe generally
the procedures we use to initiate
recovery of debts under the Treasury
Offset Program and the notice required
before we initiate recovery. Proposed
paragraph (a)(1) would state that, if the
debtor is a Federal employee, we would
recover overdue debts through this
program by reducing the debtor’s
Federal “disposable pay,” defined in 5
CFR 550.1103, and that such action is
called “Federal salary offset” in part
422, subpart D. Proposed paragraph
(a)(2) would state that we would use
FSO to collect overdue program debts
from our employees and overdue
program and administrative debts from
employees of other Federal agencies.

We propose to delete the specific
dollar amount in current §422.310(b) to
allow more flexibility in the regulation
to accommodate changes in the dollar
threshold amount as required by the
Treasury. Currently, the minimum
dollar threshold amount for FSO is
$100.

Paragraph (c) of § 422.310 describes
the written notice requirements for
initiating recovery under the Treasury
Offset Program. We would revise the
paragraph to include provisions
required for FSO. The notice would
explain the nature and amount of the
debt, our determination that the debt is
overdue, our intention to refer the debt
for administrative offset (including FSO
if the debtor is a Federal employee), and
the frequency and amount of any FSO
deduction. The notice would also
explain that the debtor has the following
rights:

e To inspect and copy our records
relating to the debt;

¢ To request review of the existence
or amount of the debt or our right to
collect it and any payment schedule for
FSO stated in the notice; and

e To request an installment payment
plan.

The notice would also inform the
debtor that we will refer the debt to the
Department of the Treasury for
administrative offset at the expiration of
60 calendar days after the date of the
notice unless, within that period, the
debtor pays the full amount of the debt,
requests review of the debt or the FSO
payment schedule stated in the notice,
or requests an installment payment
plan. Finally, the notice would advise
that, if the debtor furnishes false or
frivolous statements, representations, or
evidence, the debtor may be subject to
civil or criminal penalties and (if the
debtor is a Federal employee)
appropriate disciplinary actions.

We would add proposed paragraph
(c)(9), explaining that we will refer the
debt for FSO at the expiration of not less
than 30 calendar days after the date of
the notice in accordance with 5 U.S.C.
5514(a), unless the debtor takes the
action described above within that
period.

We would add proposed paragraph
(d) to §422.310 to address the amount,
frequency and duration of FSO
deductions and hearing request
timeframes. The new paragraph would
explain that deductions from a debtor’s
Federal salary will not exceed 15% of
the debtor’s disposable pay every
payday. FSO would begin no sooner
than the first payday following 30
calendar days after the date of the notice
to the debtor and would continue until
we recover the full amount of the debt,
the debt is otherwise resolved, or the
debtor ceases to be a Federal employee,
whichever occurs first.

We would add proposed paragraph (e)
to §422.310 regarding refunds.
Paragraph (e) would explain that we
will promptly refund to the debtor any
amounts collected that the debtor does
not owe. Such refunds would not bear
interest unless required or permitted by
law or contract.

Procedures for Conducting the Review
(Hearing) on the Validity and Amount
of the Debt and the Repayment
Schedule for FSO

Section 422.317 addresses our
procedures for reviewing the debt when
requested by the debtor. Under new
paragraph (a), a debtor who receives the
notice under §§422.305(b), 422.306(b),
or 422.310(c) has the right to have a
review (a hearing) on the validity and
amount of the debt described in the
notice and the payment schedule for
FSO stated in the notice. The debtor
must notify us that he or she wants such
review and give us evidence that he or
she does not owe all or part of the debt,
or that we do not have the right to
collect it.

We would explain in new paragraph
(a)(1) that, if the debtor requests review
and gives us evidence within 60
calendar days from the date of our
notice (except as provided in new
paragraph (a)(3) for FSO), we would not
take any action described in our notice
until we consider all of the evidence
and send the debtor our findings that all
or part of the debt is overdue and legally
enforceable. A similar explanation
would be deleted from current
paragraph (b) of §422.317.

Under new paragraph (a)(2), if the
debtor does not notify us and give us
evidence within 60 calendar days from
the date of our notice (except as

provided in new paragraph (a)(4) for
FSO), we would conduct the review, but
we may take the action described in the
notice (refer information on the debt for
offset against Federal payments or refer
information about the debt to consumer
reporting agencies or credit reporting
agencies).

New paragraph (a)(3) would explain
that, if the debtor is a Federal employee
who requests review and gives us
evidence within 30 calendar days from
the date of our notice, we will not take
any FSO action described in our notice
until we consider all of the evidence
and send the debtor our findings that all
or part of the debt is overdue and legally
enforceable and (when appropriate) our
findings on the FSO payment schedule.

Under new paragraph (a)(4), if the
debtor does not notify us and give us
evidence within 30 calendar days from
the date of our notice regarding FSO, the
review will occur, but we may take the
FSO action described in the notice.

We propose to revise paragraphs (a)
and (b) of §422.317 to allow an
exception when the debtor has good
cause for failing to request review
within the 60-day period described in
proposed paragraph (a)(1) or the 30-day
period described in proposed paragraph
(a)(3). If the debtor has good cause for
making the request late, we would treat
the request as received within the
prescribed period. Thus, if the debtor
requests review late, but has good cause,
we would not take any action (or we
would stop any action we had initiated)
while our decision on the request is
pending. New paragraphs (a)(2) and
(a)(4) would provide that if the debtor
does not notify us and give us evidence
within the prescribed period and does
not have good cause for failing to
request review on time, we would
conduct the review, but we may initiate
any action described in our notice
without further delay.

Under proposed §422.317(b), we
would determine good cause under the
rules in §422.410(b)(1) and (2) of
subpart E, part 422, the regulations on
administrative wage garnishment. In
determining whether the debtor had
good cause, we would consider: Any
circumstances that kept the debtor from
making the request on time; whether our
action misled the debtor; whether the
debtor had any physical, mental,
educational, or linguistic limitations
(including any lack of facility with the
English language) that prevented the
debtor from making a request on time or
from understanding the need to make a
request on time.

As revised by these proposed rules,
paragraph (c) of § 422.317 would
generally describe our review (hearing)
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process. The review would cover our
records pertaining to the debt and all of
the evidence and statements presented
by the debtor.

We propose to add a new paragraph
(d) to § 422.317 that would provide
special rules on the conduct of the
review when we would use FSO. The
review available to the debtor under
revised § 422.317 would satisfy the
requirement in 5 U.S.C. 5514(a)(2) that,
before we would begin to collect a debt
by FSO, we must provide the debtor
with the opportunity for a hearing
concerning the existence and amount of
the debt and the terms of the repayment
schedule stated in the notice. The
following special rules apply to the
conduct of the review:

¢ An official designated in
accordance with 5 U.S.C. 5514(a)(2)
would conduct the review requested by
a Federal employee who is subject to
FSO.

e The Federal employee’s request for
review must be written and be signed by
that employee, must explain with
reasonable specificity the facts and
evidence that support the employee’s
position, and must identify any
witnesses.

e When reviewing the payment
schedule for FSO, the reviewing official
would apply the rules regarding
financial hardship in § 422.415 (b), (c),
and (d) of subpart E, part 422, the
regulations on administrative wage
garnishment.

e The reviewing official would
review our records on the debt and any
evidence and written statements
submitted by the debtor and would
issue the final decision.

e The reviewing official would
complete the review within 60 calendar
days from the date on which we receive
the request for review and the debtor’s
evidence. If the reviewing official does
not make a decision on the request
within that 60-day period and the debt
was referred to the Department of the
Treasury for FSO (e.g., when the request
was received late), we would notify the
Department of the Treasury to suspend
FSO. Offset would not begin or resume
before we send the debtor the findings
that all or part of the debt is overdue
and legally enforceable or (if
appropriate) the findings on the
payment schedule.

The OPM regulations provide that the
proper content and form of the hearing
required by 5 U.S.C. 5514(a)(2) depend
on the nature of the matter under which
the debt arose and that we must consult
the Federal Claims Collection Standards
(FCCS) for guidance. 5 CFR
550.1104(g)(2). Our current regulations
provide an administrative appeal

process for the debtor on our original
determination of indebtedness,
including the opportunity for an oral
hearing conducted by an administrative
law judge. (See 20 CFR part 404, subpart
] & part 416, subpart N). This appeal
process would be available to the debtor
before we would initiate the process for
using FSO, described in proposed
§422.310, or any other action described
in 20 CFR part 422, subpart D. The
appeal process for the determination of
indebtedness is available to resolve any
issue pertaining to that determination,
including credibility or veracity, for
which an oral hearing would be
appropriate.

The review process for FSO described
in proposed §422.317 would afford the
debtor a “paper hearing” on issues
pertaining to the current status of the
debt and the terms of repayment stated
in the notice described in proposed
§422.310. We believe that review of
written evidence and statements would
be adequate and appropriate to resolve
those issues. We have determined that
the combination of the administrative
appeal process available on the original
determination of indebtedness and the
hearing afforded by the review of
documents and written statements
described in our proposed regulations
meet the requirements of the applicable
provisions in the FCCS. (See 31 CFR
901.3(b)(4)(iv), (e)).

The provisions regarding the review
findings, currently in paragraph (c) of
§422.317, would appear in proposed
new paragraph (e). Issuing the review
findings would be our final action on
the debtor’s request for review. We
would revise the current provisions to
clarify the actions we would take based
on the findings, particularly where FSO
is involved. If the debtor requested
review of the payment schedule for
FSO, the written findings would cover
that matter. If the reviewing official
would find that the payment schedule
would cause financial hardship, we
would notify the debtor and the
Department of the Treasury of the
revised payment schedule. If we already
initiated FSO, but the reviewing official
finds that the individual does not owe
the debt, the debt is not overdue, or we
do not have the right to collect it, we
would cancel that action and refund any
amounts collected that the debtor does
not owe or that we do not have the right
to collect.

Clarity of These Proposed Rules

Executive Order 12866, as amended
by Executive Order 13258, requires each
agency to write all rules in plain
language. In addition to your
substantive comments on these final

rules, we invite your comments on how
to make them easier to understand.

For example:

e Have we organized the material to
suit your needs?

e Are the requirements in the rules
clearly stated?

e Do the rules contain technical
language or jargon that isn’t clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rules easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rules easier to understand?

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules
meet the criteria for a significant
regulatory action under Executive Order
12866, as amended by Executive Order
13258. Thus, OMB reviewed them.

Regulatory Flexibility Act

We certify that these proposed
regulations will not have a significant
impact on a substantial number of small
entities. Therefore, a regulatory
flexibility analysis, as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These proposed rules contain
information collection activities at
422.310 and 422.317. However, the
activities are exempt from the
Paperwork Reduction Act as
administrative actions under 44 U.S.C.
3518(c)(1)(B)(ii) and from the clearance
requirements of 44 U.S.C. 3507 as
amended by section 2 of Public Law
104-13 (May 22, 1995), the Paperwork
Reduction Act of 1995.

(Catalog of Federal Domestic Assistance
Programs No. 96.001, Social Security—
Disability Insurance; 96.002 Social
Security—Retirement Insurance; 96.003
Social Security—Special Benefits for Persons
Aged 72 and Over; 96.004, Social Security—
Survivors Insurance; 96.006, Supplemental
Security Income)

List of Subjects in 20 CFR Part 422

Administrative practice and
procedure, Organization and functions
(Government agencies), Social Security.

Dated: November 29, 2005.

Jo Anne B. Barnhart,
Commissioner of Social Security.

For the reasons set forth in the

preamble, we are proposing to amend
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subpart D of part 422 of Chapter III of
Title 20 of the Code of Federal
Regulations as follows:

PART 422—[AMENDED]

1. The authority citation for subpart D
of part 422 is revised to read as follows:

Authority: Secs. 204(f), 205(a), 702(a)(5),
and 1631(b) of the Social Security Act (42
U.S.C. 404(f), 405(a), 902(a)(5), and 1383(b));
5 U.S.C. 5514; 31 U.S.C. 3711(e); 31 U.S.C.
3716.

2. Section 422.301 is revised to read
as follows:

§422.301 Scope of this subpart.

(a) Except as provided in paragraphs
(b) and (c) of this section, this subpart
describes the procedures relating to
collection of:

(1) Overdue administrative debts, and
(2) Overdue program overpayments
described in §§404.527 and 416.590 of

this chapter.

(b) This subpart does not apply to
administrative debts owed by
employees of the Social Security
Administration, including, but not
limited to, overpayment of pay and
allowances.

(c) The following exceptions apply
only to Federal salary offset as described
in §422.310(a)(1).

(1) We will not use this subpart to
collect a debt while the debtor’s
disability benefits are stopped during
the reentitlement period, under
§404.1592a(a)(2) of this chapter,
because the debtor is engaging in
substantial gainful activity.

(2) We will not use this subpart to
collect a debt while the debtor’s
Medicare entitlement is continued
because the debtor is deemed to be
entitled to disability benefits under
section 226(b) of the Social Security Act
(42 U.S.C. 426(b)).

(3) We will not use this subpart to
collect a debt if the debtor has decided
to participate in the Ticket to Work and
Self-Sufficiency Program and the
debtor’s ticket is in use as described in
§§411.170 through 411.225 of this
chapter.

3. Section 422.303 is added to read as
follows:

§422.303 Interest, late payment penalties,
and administrative costs of collection.

We may charge the debtor with
interest, late payment penalties, and our
costs of collection on delinquent debts
covered by this subpart when
authorized by our regulations issued in
accordance with the Federal Claims
Collection Standards (31 CFR 901.9).

4. Paragraph (a) of § 422.306 is
amended by removing “overpayments of

pay and allowances paid to employees,”
from the second sentence.

5. Section 422.310 is revised to read
as follows:

§422.310 Collection of overdue debts by
administrative offset.

(a) Referral to the Department of the
Treasury for offset.

(1) We will recover overdue debts by
offsetting Federal payments due the
debtor through the Treasury Offset
Program (TOP). TOP is a Government-
wide delinquent debt matching and
payment offset process operated by the
Department of the Treasury, whereby
debts owed to the Federal Government
are collected by offsetting them against
Federal payments owed the debtor.
Federal payments owed the debtor
include current “disposable pay,”
defined in 5 CFR 550.1103, owed by the
Federal Government to a debtor who is
an employee of the Federal Government.
Deducting from such disposable pay to
collect an overdue debt owed by the
employee is called “Federal salary
offset” in this subpart.

(2) Except as provided in paragraphs
(b) and (c) of §422.301, we will use
Federal salary offset to collect overdue
debts from Federal employees,
including employees of the Social
Security Administration. A Federal
employee’s involuntary payment of all
or part of a debt collected by Federal
salary offset does not amount to a
waiver of any rights which the
employee may have under any statute or
contract, unless a statute or contract
provides for waiver of such rights.

(b) Debts we will refer. We will refer
for administrative offset all qualifying
debts that meet or exceed the threshold
amounts used by the Department of the
Treasury for collection from Federal
payments, including Federal salaries.

(c) Notice to debtor. Before we refer
any debt for collection by administrative
offset, we will send the debtor written
notice that explains all of the following:

(1) The nature and amount of the
debt.

(2) We have determined that payment
of the debt is overdue.

(3) We will refer the debt for
administrative offset (except as
provided in paragraph (c)(9) of this
section) at the expiration of not less
than 60 calendar days after the date of
the notice unless, within that 60-day

eriod:

(i) The debtor pays the full amount of
the debt, or

(ii) The debtor takes any of the actions
described in paragraph (c)(6) or (c)(7) of
this section.

(4) The frequency and amount of any
Federal salary offset deduction (the

payment schedule) expressed as a fixed
dollar amount or percentage of
disposable pay.

(5) The debtor may inspect or copy
our records relating to the debt. If the
debtor or his or her representative
cannot personally inspect the records,
the debtor may request and receive a
copy of such records.

(6) The debtor may request a review
of the debt by giving us evidence
showing that the debtor does not owe all
or part of the amount of the debt or that
we do not have the right to collect it.
The debtor may also request review of
any payment schedule for Federal salary
offset stated in the notice. If the debtor
is an employee of the Federal
Government and Federal salary offset is
proposed, an official designated in
accordance with 5 U.S.C. 5514(a)(2) will
conduct the review.

(7) The debtor may request to repay
the debt voluntarily through an
installment payment plan.

(8) If the debtor knowingly furnishes
any false or frivolous statements,
representations, or evidence, the debtor
may be subject to:

(1) Givil or criminal penalties under
applicable statutes;

(ii) Appropriate disciplinary
procedures under applicable statutes or
regulations, when the debtor is a
Federal employee.

(9) We will refer the debt for Federal
salary offset at the expiration of not less
than 30 calendar days after the date of
the notice unless, within that 30 day
period the debtor takes any actions
described in paragraph (c)(3)(i), (c)(6), or
(c)(7) of this section.

(d) Federal salary offset: amount,
frequency, and duration of deductions.
(1) We may collect the overdue debt
from an employee of the Federal
Government through the deduction of
an amount not to exceed 15% of the
debtor’s current disposable pay each
payday.

(2) Federal salary offset will begin no
sooner than the first payday following
30 calendar days after the date of the
notice to the debtor described in
paragraph (c) of this section.

(3) Once begun, Federal salary offset
will continue until we recover the full
amount of the debt, the debt is
otherwise resolved, or the debtor’s
Federal employment ceases, whichever
occurs first.

(4) After Federal salary offset begins,
the debtor may request a reduction in
the amount deducted from disposable
pay each payday. When we determine
that the amount deducted causes
financial harm under the rules in
§422.415(b), (c), and (d) of this chapter,
we will reduce that amount.
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(e) Refunds. We will promptly refund
to the debtor any amounts collected that
the debtor does not owe. Refunds do not
bear interest unless required or
permitted by law or contract.

5. Section 422.317 is revised to read
as follows:

§422.317 Review of the debt.

(a) Notification and presentation of
evidence by the debtor. A debtor who
receives a notice described in
§422.305(b), § 422.306(b), or
§422.310(c) has a right to have a review
of the debt and the payment schedule
for Federal salary offset stated in the
notice. To exercise this right, the debtor
must notify us and give us evidence that
he or she does not owe all or part of the
debt, or that we do not have the right
to collect it, or that the payment
schedule for Federal salary offset stated
in the notice would cause financial
hardship.

(1) If the debtor notifies us and
presents evidence within 60 calendar
days from the date of our notice (except
as provided for Federal salary offset in
paragraph (a)(3) of this section), we will
not take the action described in our
notice unless and until review of all of
the evidence is complete and we send
the debtor the findings that all or part
of the debt is overdue and legally
enforceable.

(2) If the debtor notifies us and
presents evidence after that 60 calendar-
day period expires (except as provided
for Federal salary offset in paragraph
(a)(4) of this section) and paragraph (b)
of this section does not apply, the
review will occur, but we may take the
actions described in our notice without
further delay.

(3) If the debtor notifies us and
presents evidence within 30 calendar
days from the date of our notice, we will
not refer the debt for Federal salary
offset unless and until review of all of
the evidence is complete and we send
the debtor the findings that all or part
of the debt is overdue and legally
enforceable and (if appropriate) the
findings on the payment schedule for
Federal salary offset.

(4) If the debtor notifies us and
presents evidence after that 30 calendar-
day period expires and paragraph (b) of
this section does not apply, the review
will occur, but we may refer the debt for
Federal salary offset without further
delay.

(b) Good cause for failure to timely
request review. (1) If we decide that the
debtor has good cause for failing to
request review within the applicable
period mentioned in paragraphs (a)(1)
and (a)(3) of this section, we will treat

the request for review as if we received
it within the applicable period.

(2) We will determine good cause
under the rules in §422.410(b)(1) and
(2) of this chapter.

(c) Review of the evidence. The review
will cover our records and any evidence
and statements presented by the debtor.

(d) Special rules regarding Federal
salary offset. (1) When we use Federal
salary offset to collect a debt owed by
an employee of the Federal Government,
an official designated in accordance
with 5 U.S.C. 5514(a)(2) will conduct
the review described in this section and
will issue the findings.

(2) In addition to the requirements in
paragraphs (a) and (b) of this section,
the Federal employee must submit the
request for review in writing. The
request must:

(i) Be signed by the employee,

(ii) Explain with reasonable
specificity the facts and evidence that
support the employee’s position, and

(iii) Include the names of any
witnesses.

(3) In reviewing the payment schedule
described in the notice to the Federal
employee, the reviewing official must
apply the rules in §422.415(b), (c), and
(d) of this chapter regarding financial
hardship.

(4) The reviewing official will review
our records and any documents, written
statements, or other evidence submitted
by the debtor and issue written findings.

(5) The reviewing official will
complete the review within 60 calendar
days from the date on which the request
for review and the debtor’s evidence are
received. If the reviewing official does
not complete the review within that 60-
day period and the debt was referred to
the Department of the Treasury for
Federal salary offset, we will notify the
Department of the Treasury to suspend
Federal salary offset. Offset will not
begin or resume before we send the
debtor findings that all or part of the
debt is overdue and legally enforceable
or (if appropriate) findings on the
payment schedule.

(e) The findings. (1) Following the
review described in paragraphs (c) or (d)
of this section, we will send the written
findings to the debtor. The findings will
state the nature and origin of the debt,
the analysis, findings and conclusions
regarding the amount and validity of the
debt, and, when appropriate, the
repayment schedule for Federal salary
offset. Issuance of these findings will be
the final action on the debtor’s request
for review.

(2) If the findings state that an
individual does not owe the debt, or the
debt is not overdue, or we do not have
the right to collect it, we will not send

information about the debt to consumer
or other credit reporting agencies or
refer the debt to the Department of the
Treasury for administrative offset. If we
had referred the debt to the Department
of the Treasury for administrative offset,
we will cancel that action. If we had
informed consumer or credit reporting
agencies about the debt, we will inform
them of the findings.

(3) If the findings state that the
payment schedule for Federal salary
offset would cause financial hardship,
we will notify the debtor and the
Department of the Treasury of the new
payment schedule.

[FR Doc. E6-3509 Filed 3—10-06; 8:45 am]|
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866

[Docket No. 2005N-0471]

Immunology and Microbiology
Devices; Reclassification of Herpes
Simplex Virus (Types 1 and/or 2)
Serological Assays; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug
Administration is correcting a proposed
rule that appeared in the Federal
Register of January 9, 2006 (71 FR
1399). That document proposed the
reclassification of herpes simplex virus
(types 1 and/or 2) serological assays
from class III (premarket approval) to
class II (special controls). That
document inadvertently included a list
of references related to a draft guidance
that also was announced in the Federal
Register of January 9, 2006 (71 FR
1432). The draft guidance contains the
correct list of references. This document
corrects the error.

FOR FURTHER INFORMATION CONTACT:
Sally Hojvat, Center for Devices and
Radiological Health (HFZ-440), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 240-276—
0496, ext. 114.

SUPPLEMENTARY INFORMATION: In FR Doc.
06—173, appearing on page 1399, in the
Federal Register of Monday, January 9,
2006, the following correction is made:

1. On pages 1402-1403, section XII.
References is removed.
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Dated: March 3, 2006.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. E6-3522 Filed 3—-10-06; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-06-001]
RIN 1625-AA11

Regulated Navigation Area; Middle
Waterway EPA Superfund Cleanup
Site, Commencement Bay, Tacoma,
WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
create a permanent regulated navigation
area on a portion of Commencement
Bay, Tacoma, Washington. This
regulated navigation area would be used
to preserve the integrity of a clean
sediment cap placed over certain areas
of the Middle Waterway as part of the
remediation process at the
Commencement Bay, Nearshore/
Tideflats Environmental Protection
Agency (EPA) superfund cleanup site.
This regulated navigation area would
prohibit activities that would disturb
the seabed, such as anchoring, dragging,
trawling, or other activities that involve
disrupting the integrity of the cap. It
would not affect transit or navigation of
the area.

DATES: Comments and related material
must reach the Coast Guard on or before
April 12, 2006.

ADDRESSES: You may mail comments
and related material to Sector
Commander, Sector Seattle, 1519
Alaskan Way South, Seattle,
Washington 98134. Sector Seattle
maintains the public docket [CGD13—
06—001] for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at Sector Seattle between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Jes Hagen, c/o Captain of the Port
Puget Sound, 1519 Alaskan Way South,
Seattle, WA 98134, (206) 217-6232.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD13-06-001),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Sector
Seattle at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The Middle Waterway is part of the
Commencement Bay Nearshore/
Tideflats Superfund Cleanup Site and is
located between the Thea Foss
Waterway and the St. Paul Waterway in
Commencement Bay, Washington. The
site includes property owned by Foss
Maritime Company, Simpson Timber
Company, and the Washington State
Department of Natural Resources (DNR),
as well as property leased by Marine
Industries Northwest, Inc. (MINI).

Part of the remediation process for the
site consists of covering the
contaminated sediments with a thick-
layer cap. The thick-layer caps consist
of approximately three feet of sand,
gravel, and light-loose riprap and were
placed in various locations within the
waterway to contain contaminated
sediments. The thick-layer cap areas
cover approximately two acres of
sediment in the waterway.

Discussion of Proposed Rule

This is to be a permanent regulation
restricting activities such as anchoring,
dragging, trawling, or other activities
that involve disrupting the integrity of
the cap. Activities common in the
proposed regulated areas include
tugboat and log-rafting activities,
tugboat moorage, removal and
launching of boats for repair and other
boat repair and maintenance activities.
The thick-layer cap areas were designed

to be compatible with the activities
described above that are associated with
a working waterfront. The material used
for the cap was chosen to be able to
contain underlying sediments without
altering the main activities of the
working waterway.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This expectation is
based on the fact that the regulated areas
established by the rule would
encompass a small area that should not
impact commercial or recreational
traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This rule would affect the
following entities, some of which may
be small entities: The owners or
operators of vessels intending to anchor,
dredge, spud, lay cable or disturb the
seabed in any fashion when this rule is
in effect. The zone would not have a
significant economic impact due to its
small area.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
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business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to

safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section

2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination’ are available
in the docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether the rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Proposed Regulation

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add §165.1322 to read as follows:

§165.1322 Middle Waterway,
Commencement Bay, Tacoma, WA.

(a) Regulated Areas. The following
areas are regulated navigation areas:

(1) All waters of the Middle Waterway
bounded by a line connecting the
following points:

Point 1: 47°15’49.337” N,
122°25°55.056” W;

Point 2: 47°15’43.600” N,
122°25’51.453” W;

Point 3: 47°15’43.296” N,
122°25°51.948” W;

Point 4: 47°15°49.159” N,
122°25’55.630” W.

[Datum: NAD 1983].

(2) All waters of the Middle Waterway
bounded by a line connecting the
following points:

Point 1: 47°15’47.774” N,
122°25’58.517” W;

Point 2: 47°15°45.138” N,
122°25’56.894” W;

Point 3: 47°15’45.113” N,
122°25'57.863” W;

Point 4: 47°15’47.430” N,
122°25’59.644” W.

[Datum: NAD 1983].

(3) All waters of the Middle Waterway
bounded by a line connecting the
following points:
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Point 1: 47°15’43.548” N,
122°25'54.498” W;

Point 2: 47°15’42.288” N,
122°25°53.354” W;

Point 3: 47°15°43.245” N,
122°25’55.476” W;

Point 4: 47°15’42.040” N,
122°25'54.653” W.

[Datum: NAD 1983].

(4) All waters of the Middle Waterway
bounded by a line connecting the
following points:

Point 1: 47°15’42.288” N,
122°25'55.130” W;

Point 2: 47°15’39.162” N,
122°25°53.835” W;

Point 3: 47°15°39.035” N,
122°25'54.458” W;

Point 4: 47°15’41.738” N,
122°25'55.599” W;

Point 5: 47°15’41.259” N,
122°25°57.162” W;

Point 6: 47°15’41.559” N,
122°25'57.362” W.

[Datum: NAD 1983].

(5) All waters of the Middle Waterway
bounded by a line connecting the
following points:

Point 1: 47°15°32.879” N,
122°25°49.223” W;

Point 2: 47°15’28.149” N,
122°25'46.088” W;

Point 3: 47°15°28.067” N,
122°25°46.351” W;

Point 4: 47°15’32.129” N,
122°25’49.155” W.

[Datum: NAD 1983].

(b) Regulations. All vessels and
persons are prohibited from anchoring,
dredging, laying cable, dragging,
seining, bottom fishing, conducting
salvage operations, or any other activity
which could potentially disturb the
seabed in the designated regulated
navigation area. Vessels may otherwise
transit or navigate within this area
without reservation.

(c) Waiver. The Captain of the Port,
Puget Sound, upon advice from the U.S.
EPA Project Manager and the
Washington State Department of Natural
Resources, may, upon written request,
authorize a waiver from this section if
it is determined that the proposed
operation supports USEPA remedial
objectives, or can be performed in a
manner that ensures the integrity of the
sediment cap. A written request must
describe the intended operation, state
the need, and describe the proposed
precautionary measures. Requests
should be submitted in triplicate, to
facilitate review by U.S. EPA, Coast
Guard, and Washington State Agencies.
USEPA managed remedial design,
remedial action, habitat mitigation, or
monitoring activities associated with the
Middle Waterway Superfund Site are
excluded from the waiver requirement.

USEPA is required, however, to alert the
Coast Guard in advance concerning any
of the above-mentioned activities that
may, or will, take place in the Regulated
Area.

Dated: February 28, 2006.
Richard R. Houck,

Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. E6-3534 Filed 3-10-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 228
RIN 0596-AC20

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 3160
[W0-610-411H12-24 1A]
RIN 1004-AD59

Onshore Oil and Gas Operations;
Federal and Indian Oil and Gas Leases;
Onshore Oil and Gas Order Number 1,
Approval of Operations

AGENCIES: U.S. Forest Service,
Agriculture; Bureau of Land
Management, Interior.

ACTION: Further proposed rule;
Reopening of comment period.

SUMMARY: This further proposed rule
amends the proposed rule published in
the Federal Register on July 27, 2005
(70 FR 43349). The proposed rule would
revise existing Onshore Oil and Gas
Order Number 1 (see 48 FR 48916 as
amended at 48 FR 56226 (1983)). The
Order provides the requirements
necessary for the approval of all
proposed oil and gas exploratory,
development, or service wells on all
Federal and Indian (except Osage Tribe)
onshore oil and gas leases, including
leases where the surface is managed by
the U.S. Forest Service (FS). It also
covers approvals necessary for
subsequent well operations, including
abandonment. This further proposed
rule amends the proposed rule by
making the provisions on the
Application for Permits to Drill or
Deepen (APD) package processing
consistent with the Energy Policy Act of
2005. In addition, this further proposed
rule amends a provision in the proposed
rule having to do with proposed
operations on lands with Indian surface
and Federal minerals. This notice also

reopens the comment period for the
proposed rule for 30 days.

DATES: Send your comments on this
further proposed rule and the proposed
rule to the BLM on or before April 12,
2006. The BLM and the FS will not
necessarily consider any comments
received after the above date during its
decision on the rule.

ADDRESSES: Mail: Director (630), Bureau
of Land Management, Eastern States
Office, 7450 Boston Boulevard,
Springfield, Virginia 22153.

Hand Delivery: 1620 L Street, NW.,
Suite 401, Washington, DC 20036.

E-mail:
comments_washington@blm.gov.

Federal eRulemaking Portal: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
James Burd at (202) 452—5017 or Ian
Senio at (202) 452-5049 at the BLM or
Barry Burkhardt at (801) 625-5157 at
the FS. Persons who use a
telecommunications device for the deaf
(TDD) may contact these persons
through the Federal Information Relay
Service (FIRS) at 1-800-877—-8339, 24
hours a day, 7 days a week.

SUPPLEMENTARY INFORMATION:

1. Public Comment Procedures

II. Background and Discussion of Further
Proposed Rule

III. Procedural Matters

1. Public Comment Procedures

You may submit your comments by
any one of several methods:

You may mail your comments to:
Director (630), Bureau of Land
Management, Eastern States Office, 7450
Boston Boulevard, Springfield, Virginia
22153, Attention: RIN 1004—AD59.

You may deliver comments to: 1620 L
Street NW., Suite 401, Washington, DC
20036. You may e-mail your comment
to: comments_washington@blm.gov.
(Include “Attention: AD59” in the
subject line).

You may submit your comments via
the Federal eRulemaking Portal at
http://www.regulations.gov.

Please make your comments on the
rule as specific as possible, confine
them to issues pertinent to the proposed
rule or the further proposed rule, and
explain the reason for any changes you
recommend. Where possible, your
comments should reference the specific
section or paragraph of the proposal that
you are addressing.

The Department of the Interior and
the FS may not necessarily consider or
include in the Administrative Record
for the final rule comments that we
receive after the close of the comment
period (see DATES) or comments
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delivered to an address other than those
listed above (see ADDRESSES).

Individual respondents may request
confidentiality. If you wish to request
that the Bureau of Land Management
(BLM) consider withholding your name,
street address, and other contact
information (such as: Internet address,
fax or phone number) from public
review or disclosure under the Freedom
of Information Act, do not submit your
comment electronically. You should
prominently state at the beginning of
your comment that you wish to request
confidentiality.

You do not need to re-submit
comments you submitted on the first
proposal. Those comments are part of
the administrative record of this
rulemaking and will be considered in
the final rule.

II. Background and Discussion of
Further Proposed Rule

On August 26, 2005 (70 FR 50262) the
BLM and the FS extended the comment
period on the proposed rule that was
published in the Federal Register on
July 27, 2005 (70 FR 43349). On August
8, 2005, the President signed the Energy
Policy Act of 2005 (Act). Provisions in
the Act impact the timing of approval of
APD provisions addressed in the
original proposed rule. This further
proposed rule would make the
provisions in the Onshore Order
(specifically Sections I1I.C.2. and III.G.
of the Order) dealing with APD
processing consistent with the
provisions in the Act. This further
proposed rule also modifies a provision
in the proposed rule regarding proposed
operations on lands with Indian surface
and Federal minerals.

Definition of “Complete APD”’

This further proposed rule amends
the definition of “Complete APD” (see
Section II., Definitions, of the Order) by
requiring that an onsite inspection
conducted jointly by the BLM, the FS if
appropriate, and the operator be
completed prior to the BLM designating
the APD package as complete.
Currently, in all circumstances, the
BLM, and the FS if appropriate,
conducts on-site inspections to
determine if an APD package is
complete. The BLM and FS intend to
continue this practice under the
amended Order since examination of
existing on-the-ground circumstances is
the only way to ensure that the
information in the APD package is
consistent with conditions at the
proposed drill site and along the
proposed access route. The proposed
changes will make it clear that the BLM
and FS intend to continue requiring on-

site inspections as part of the APD
approval process.

APD Processing

This further proposed rule amends
Section III.C.2. of the Order dealing with
APD processing because the APD
process described in the Order is
inconsistent with the process required
by the Act.

Section 366 of the Act amends the
Mineral Leasing Act (30 U.S.C.
226(p)(1)) to add a requirement that the
Secretary notify an applicant within 10
days of receiving an APD either that the
APD is complete or what additional
information is required to make the
application complete. While a 10-day
notice provision was included in the
Order proposed on July 27, 2005, it is
now a statutory requirement.

Section 366 of the Energy Policy Act
of 2005 contains other deadlines for
processing APDs that were not
addressed in the July 27, 2005 proposed
Order. While the steps and requirements
in the Act are similar to the proposed
rule, the Act has two additional timing
requirements that the Order must
address.

First, the Act requires that the
Secretary approve an APD 30 days after
it is complete or notify the applicant of:
(1) Any actions that the operator can
take to get approval; (2) what steps, such
as National Environmental Policy Act
(NEPA) or other regulatory compliance,
remain to be completed; and (3) the
schedule for completion of these
requirements. The proposed Order
contained no specific time for making a
final decision on the application.

Second, in those situations where the
BLM delays the decision, the Act and
this further proposed rule give the
applicant two years to take whatever
actions are identified in the 30-day
notice. The Act amends 30 U.S.C. 226
by adding a new paragraph (p)(3)(B),
and this further proposed rule also adds
a new requirement, that the Secretary
must make a final decision on the
application within 10 days of the
applicant’s completion of these actions,
if all other regulatory requirements are
complete. The timeframes established in
this section apply to both individual
APDs and to the multiple APDs
included in Master Development Plans.
In addition, even though the time limits
established in Section 366 of the Act are
amendments to the Mineral Leasing Act
and, therefore, do not apply to Indian
leases, we are proposing to apply the
same time limit procedures for both
Federal and Indian leases.

The BLM does not approve Surface
Use Plans of Operations for National
Forest Service (NFS) lands. The FS

notifies the BLM of its Surface Use Plan
of Operations (SUPO) approval and the
BLM proceeds with its APD review. For
APDs on NFS lands, the decision to
approve a Surface Use Plan of
Operations or Master Development Plan
may be subject to FS appeal procedures
which may take up to 105 days from the
date of the decision. Pursuant to the
Mineral Leasing Act, as amended by the
Federal Onshore Oil and Gas Leasing
Reform Act of 1987 (30 U.S.C. 226(g)),
proposed section III.C.2.b. provides that
BLM may not approve an APD until the
FS has approved the SUPO. This
condition is consistent with Section 366
of the Energy Policy Act which provides
that the Secretary shall issue a permit
within 30 days only if requirements of
other applicable law have been
completed within that timeframe (30
U.S.C. 226(p)(2)). Therefore, in
situations where the SUPO is not
approved, the BLM will provide notice
within the 30 day period that action on
the APD will be deferred until the FS
completes action on the SUPO.

Operating on Split Estate Lands With
Indian Surface Ownership

This further proposed rule would
modify Section VI. of the proposed rule
by replacing the last sentence of the first
paragraph of that section to make it
clear that the section applies to lands
with Indian surface and Federal
minerals. It also explains that the
operator is required to address surface
use issues with the Bureau of Indian
Affairs.

The proposed rule had addressed
conferring with surface owners in the
case of privately owned surface and
Federal/Indian leases, as well as Indian
oil and gas leases where the surface is
in different Indian ownership. This
further proposed rule proposes to apply
the policy applicable to privately owned
surface to all Indian surface and Federal
oil and gas lease situations. Section VI.
would require a good faith effort to
reach a surface use agreement, and
provide for the posting of a bond to
protect against damages to crops and
tangible improvements in the absence of
agreement. This change merely codifies
existing policy.

We are aware that this further
proposed rule may affect other
provisions in the proposed Order. In the
final rule we will conform the rest of the
Order proposed on July 27, 2005, to be
consistent with the amendments
proposed in this notice as they pertain
to the definition of “Complete APD,”
the timeline for processing APDs, and
the new provision on operating on split
estate lands with Indian surface
ownership. Furthermore, provisions in
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the final Order will supersede any
inconsistent provisions of existing
regulations, inasmuch as they will
constitute a later exercise of
Administrative Procedure Act
rulemaking. To the maximum extent
practical, we will identify such
inconsistencies and include conforming
amendments to titles 36 or 43, or both,
of the CFR in the final rule. For
example, the time line in Section III. C.
2. of the proposed rule would supersede
that portion of 43 CFR 3162.3—-1 that
discusses processing times.

II1. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

The provisions of the proposed rule
(see 70 FR 43349), including the further
proposed rule, are not a significant
regulatory action and are not subject to
review by the Office of Management and
Budget (OMB) under Executive Order
12866. The OMB makes the final
determination under the Executive
Order. The proposed rule and the
further proposed rule will not have an
effect of $100 million or more on the
economy. They will not adversely affect
in a material way the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities. The proposed rule and
the further proposed rule will not create
serious inconsistencies or otherwise
interfere with an action taken or
planned by another agency. The
proposed rule and further proposed rule
do not alter the budgetary effects of
entitlements, grants, user fees, or loan
programs or the right or obligations of
their recipients; nor do they raise novel
legal or policy issues. The revision to
the definition of “Complete APD”
requiring onsite inspections would have
no impact on operators since onsite
inspections are currently required as
part of the APD approval process. The
provision on operating on split estate
lands with Indian surface ownership is
consistent with existing policy and
practice and therefore would have no
economic impact. The other revisions
this rule would make to the Order
primarily involve changes to the BLM’s
and the FS’s administrative processes.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (RFA), as
amended, 5 U.S.C. 601-612, to ensure
that Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic

impact, either detrimental or beneficial,
on a substantial number of small
entities. For the purposes of this
analysis, we will assume that all entities
(all lessees and operators) that may be
impacted by these regulations are small
entities.

The proposed rule and the further
proposed rule address the BLM’s and
the FS’s administrative processes
involved in processing APDs. These
changes are not significantly different
from the existing Order and would not
significantly impact operators or lessees.
As a result of more clear rules, operators
will have a better understanding of the
BLM processes, and the timelines will
lead to a reduction in processing time
and some administrative cost savings for
the BLM, the FS, and operators. The
provision on operating on split estate
lands with Indian surface ownership
merely codifies existing policy.
Therefore, the BLM and the FS have
determined that under the RFA the
proposed rule and the further proposed
rule would not have a significant
economic impact on a substantial
number of small entities.

Small Business Regulatory Enforcement
Fairness Act

The provisions of the proposed rule
and the further proposed rule are not a
“major rule” as defined at 5 U.S.C.
804(2). For the reasons stated in the
RFA discussion, the proposed rule and
the further proposed rule would not
have an annual effect on the economy
greater than $100 million; would not
result in major cost or price increases
for consumers, industries, government
agencies, or regions; and would not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. Please
see the discussion of “Executive Order
12866, Regulatory Planning and
Review” above.

Unfunded Mandates Reform Act

The proposed and the further
proposed rule do not impose an
unfunded mandate on state, local, or
tribal governments or the private sector
of more than $100 million per year; nor
do these proposed regulations have a
significant or unique effect on state,
local, or tribal governments or the
private sector. The further proposed rule
would codify decisions made by the
Congress in the Energy Policy Act and
the discretionary provisions would not
have any significant effect monetarily,
or otherwise, on the entities listed.
Therefore, the BLM and the FS are not
required to prepare a statement

containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.).

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

The proposed rule and the further
proposed rule do not represent a
government action capable of interfering
with constitutionally protected property
rights. The further proposed rule has no
potential to affect property rights as the
changes it would make reduce burdens
on regulated parties. Therefore, the
Department of the Interior has
determined that the rule would not
cause a taking of private property or
require further discussion of takings
implications under this Executive
Order.

Executive Order 13132, Federalism

The proposed rule and the further
proposed rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The proposed rule
and the further proposed rule will not
have any effect on any of the items
listed. As stated above, the proposed
rule and further proposed rule
principally deal with the requirements
necessary for the approval of all
proposed oil and gas exploratory,
development, or service wells on all
Federal and Indian (except Osage tribe)
onshore oil and gas leases. In other
words, the rules affect the relationship
between operators, lessees, and the BLM
and the FS but would not impact states.
Therefore, in accordance with Executive
Order 13132, the BLM has determined
that this proposed rule does not have
sufficient federalism implications to
warrant preparation of a federalism
assessment.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

The BLM approves proposed
operations on all Indian (except Osage)
onshore oil and gas leases and
agreements. The BLM has begun
consultation on the proposed revisions
to the Order and will continue to
consult with tribes during the comment
period on this further proposed rule.
The provision on operating on split
estate lands with Indian surface
ownership merely codifies existing
policy.
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Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
Office of the Solicitor has determined
that the proposed rule and the further
proposed rule would not unduly burden
the judicial system and that they meet
the requirements of sections 3(a) and
3(b)(2) of the Order. We have reviewed
these regulations to eliminate drafting
errors and ambiguity. They have been
written to minimize litigation, provide
clear legal standards for affected
conduct rather than general standards,
and promote simplification. Drafting the
regulations in clear language and
working closely with legal counsel
assisted in all of these areas.

Paperwork Reduction Act

This further proposed rule contains
no new information collection
requirements.

National Environmental Policy Act

The BLM and the FS have prepared
an environmental assessment (EA) and
have found that the proposed rule and
the further proposed rule would not
constitute a major Federal action
significantly affecting the quality of the
human environment under section
102(2)(C) of the NEPA, 42 U.S.C.
4332(2)(C). A detailed statement under
NEPA is not required. The BLM has
placed the EA and the Finding of No
Significant Impact on file in the BLM
Administrative Record at the address
specified in the ADDRESSES section.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

In accordance with Executive Order
13211, the BLM has determined that the
proposed rule and the further proposed
rule will not have substantial direct
effects on the energy supply,
distribution or use, including a shortfall
in supply or price increase. The rules
would clarify the administrative
processes involved in approving an APD
and more clearly lay out the timeline for
processing applications. It is not clear to
what extent clarification of the rules
will save the BLM, the FS, or operators
administrative costs, but we anticipate
that the cost savings will be minimal, as
will any direct effects on the energy
supply, distribution or use.

Executive Order 13352, Facilitation of
Cooperative Conservation

In accordance with Executive Order
13352, BLM has determined that this
rule primarily involves changes to the
BLM and Forest Service administrative
processes. This rule does not impede

facilitating cooperative conservation;
takes appropriate account of and
considers the interests of persons with
ownership or other legally recognized
interests in land or other natural
resources; has no effect on local
participation in the Federal decision-
making process; and provides that the
programs, projects, and activities are
consistent with protecting public health
and safety.

Clarity of the Regulations

Executive Order 12866 requires each
agency to write regulations that are
simple and easy to understand. We
invite your comments on how to make
these proposed regulations easier to
understand, including answers to
questions such as the following:

1. Are the requirements in the
proposed regulations clearly stated?

2. Do the proposed regulations
contain technical language or jargon that
interferes with their clarity?

3. Does the format of the proposed
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?

4. Would the regulations be easier to
understand if they were divided into
more (but shorter) sections?

5. Is the description of the proposed
regulations in the SUPPLEMENTARY
INFORMATION section of this preamble
helpful in understanding the proposed
regulations? How could this description
be more helpful in making the proposed
regulations easier to understand?

Please send any comments you have
on the clarity of the regulations to the
address specified in the ADDRESSES
section.

Authors

The principal author of this further
proposed rule is James Burd of the BLM,
Washington Office Fluids Group
assisted by the staff of the BLM’s
Regulatory Affairs Group and the
Department of the Interior’s Office of the
Solicitor.

List of Subjects
36 CFR Part 228

Environmental protection; Mines;
National forests; Oil and gas
exploration; Public lands-mineral
resources; Public lands-rights-of-way;
Reporting and recordkeeping
requirements; Surety bonds; Wilderness
areas.

43 CFR Part 3160

Administrative practice and
procedure; Government contracts;
Indians-lands; Mineral royalties; Oil and
gas exploration; Penalties; Public lands-

mineral resources; Reporting and
recordkeeping requirements.

For the reasons set out in the
preamble, the Bureau of Land
Management proposes to amend the
Appendix following the regulatory text
of the proposed rule published in the
Federal Register at 70 FR 43349 as
follows:

1. In the Appendix following the
regulatory text of the proposed rule,
further amend the definition of
“Complete APD” in section II, on page
43357, by revising the first paragraph of
the definition as follows:

Complete APD means that the
information in the APD package is
accurate and addresses all of the
requirements identified in this Order.
The onsite inspection verifies important
information that is part of the APD
package and is a critical step in
determining if the package is complete.
Therefore, the onsite inspection must be
conducted before the APD package can
be considered to be complete. The APD
package must contain:

2. Further amend section IIL.C.2. of
the Appendix following the regulatory
text of proposed rule by revising
paragraph II1.C.2, on page 43357, to read
as follows:

2. Processing.

The timeframes established in this
subsection apply to both individual
APDs and to the multiple APDs
included in Master Development Plans
and to leases of Indian minerals as well
as leases of Federal minerals.

(a) Within 10 days of receiving an
application, BLM (in consultation with
the FS if the application concerns NFS
lands) will notify the operator whether
or not the application is complete. The
BLM will request additional information
and correction if necessary. If an onsite
inspection has not been performed, the
applicant will be notified that the
application is not complete. Within 10
days of receiving the application, BLM
or the FS if appropriate, in coordination
with the operator and Surface Managing
Entity, including the non-Federal
surface owner in the case of split estate
minerals, will schedule a date for the
onsite inspection (unless the onsite
inspection has already been conducted
as part of a Notice of Staking). The
onsite inspection will be held as soon as
practicable based on schedules and
weather conditions. If there is enough
information to begin processing the
application, BLM (and the FS if
applicable) will process it up to the
point that missing information or
uncorrected deficiencies render further
processing impractical or impossible.
The operator has 45 days after receiving
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notice from BLM to provide any
additional information necessary to
complete the APD, or the APD may be
returned to the operator.

(b) Within 30 days after the operator
has submitted a complete application,
including incorporating any changes
that resulted from the onsite inspection,
the BLM will:

(1) Approve the application, subject to
reasonable conditions of approval, if the
requirements of the NEPA, NHPA, ESA,
and other applicable law have been met
and, if on FS lands, FS has approved the
SUPOQO; or

(2) Notity the operator that it is
deferring action on the permit.

(c) The notice of deferral in paragraph
(b)(2) of this section must specify:

(1) Any action the operator could take
that would enable BLM (in consultation
with the FS if applicable) to issue a final
decision on the application. The FS will
notify the applicant of any action the
applicant could take that would enable
the FS to issue a final decision on the
SUPO on NFS lands. Actions may
include, but are not limited to,
assistance with:

(A) Data gathering; and

(B) Preparing analyses and
documents.

(2) If applicable, a list of actions that
BLM or the FS need to take before
making a final decision on the
application, including analysis required
by NEPA or other applicable law and a
schedule for completing these actions.

(d) The operator has two years from
the date of the notice under paragraph
(c)(1) of this section to take the action
specified in the notice. If all analyses
required by NEPA, NHPA, ESA, and
other applicable laws have been
completed, BLM (and the FS if
applicable), will make a decision on the
permit and the SUPO within 10 days of
receiving a report from the operator
addressing all of the issues or actions
specified in the notice under paragraph
(c)(1) of this section and certifying that
all required actions have been taken. If
the operator has not completed the
actions specified in the notice within
two years from the operator’s receipt of
the paragraph (c)(1) notice, BLM will
deny the permit.

(e) For APDs on NFS lands, the
decision to approve a SUPO or Master
Development Plan may be subject to FS
appeal procedures. Under current FS
appeal procedures, resolution of the
appeal may take up to 105 days before
that decision can be implemented. BLM
cannot approve an APD until the appeal
of the SUPO is resolved.

3. Further amend section VI. of the
Appendix following the regulatory text
of proposed rule by revising the last

sentence of the first paragraph on page
43362 to read as follows:

This section also applies to lands with
Indian surface and Federal minerals.
The operator must address surface use
issues with the Bureau of Indian Affairs.

Dated: March 2, 2006.

Dale N. Bosworth,
Chief, USDA—Forest Service.

Dated: February 24, 2006.
Johnnie Burton,

Acting Assistant Secretary, Land and
Minerals Management.

[FR Doc. 06-2371 Filed 3—10-06; 8:45 am|]
BILLING CODE 4310-84-P

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Parts 1532 and 1552
[FRL-8044-3]
EPAAR Prescription and Clause—

Simplified Acquisition Procedures
Financing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revise the
EPA Acquisition Regulation (EPAAR)
Subparts 1532 and 1552 to implement a
procedure for simplified acquisition
procedures financing. This proposed
EPAAR revision will add a prescription
and clause for contracting officers to use
when approving advance or interim
payments on simplified acquisitions.
The proposed prescription and clause
apply to commercial item orders at or
below the simplified acquisition
threshold. This action revises the
EPAAR, but does not impose any new
requirements on Agency contractors.
The procedure will allow contractors to
invoice for advance and interim
payments in accordance with standard
commercial practices when authorized
by the contracting officer and identified
in the clause payment schedule.

DATES: Interested parties should submit
comments in writing on or before May
12, 2006.

ADDRESSES: Submit your comments,
identified by Docket ID No. OARM-
2006-0126, by one of the following
methods:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e E-mail: oei.docket@epa.gov.

e Surface Mail: EPA Docket Center,
Environmental Protection Agency,
Mailcode: 28221T, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.
Attention Docket ID No. OARM-2006—
0126.

Instructions: Direct your comments to
Docket ID No. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.epa.gov/edocket, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
EDOCKET, regulations.gov, or e-mail.
The EPA EDOCKET and the federal
regulations.gov Web sites are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your
e-mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102).

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the OEI Docket, EPA/DC, EPA
West, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
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excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the OEI Docket is (202) 566—
1752).

FOR FURTHER INFORMATION CONTACT:
Tiffany Schermerhorn, Policy, Training
and Oversight Division, Office of
Acquisition Management, Mail Code
3802R, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; e-mail address:
schermerhorn.tiffany@epa.gov,
telephone (202) 564-9902.

SUPPLEMENTARY INFORMATION:

1. General Information

The proposed EPAAR additions are
necessary so that contracting officers
may provide simplified acquisition
procedures financing that is appropriate
or customary in the commercial
marketplace when purchasing
commercial items at or below the
simplified acquisition threshold. It does
not impose any new requirements
regarding submission of invoices or
vouchers since Agency contractors
currently submit invoices or vouchers
for payment of orders. The EPAAR
changes are consistent with the Federal
Acquisition Regulation.

II. Statutory and Executive Order
Reviews

A. Executive Order 12866

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This rule
does not impose any new information
collection or other requirements on
Agency contractors.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business

as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This proposed rule will not
impose any new requirements on small
entities.

List of Subjects in 48 CFR Parts 1532
and 1552

Government procurement.

Dated: February 15, 2006.
Judy S. Davis,
Director, Office of Acquisition Management.

For the reasons set forth in the
Preamble, Chapter 15 of Title 48 Code
of Federal Regulations, parts 1532 and
1552 are proposed to be amended as
follows:

1. The authority citation for 48 CFR
parts 1532 and 1552 continues to read
as follows:

Authority: Sec. 205(c), 63 Stat. 390 as
amended, 40 U.S.C. 486(c).

PART 1532—CONTRACT FINANCING

2. Add section 1532.003 to read as
follows.

1532.003 Simplified acquisition
procedures financing.

(a) Scope. This subpart provides for
authorization of advance and interim
payments on commercial item orders
not exceeding the simplified acquisition
threshold. Advance payments are
payments that are made prior to
performance. Interim payments are
payments that are made during the
order period according to a payment
schedule.

(b) Procedures for micropurchases.
Contracting officers may authorize
advance and interim payments on
orders for commercial items only at or
below the micro-purchase threshold.

(c) Procedures for purchases
exceeding micropurchase threshold.
Contracting officers must secure
approval at one level above the
contracting officer, on a case-by-case
basis, for advance and interim payments
on orders for commercial items
exceeding the micropurchase threshold
and not exceeding the simplified
acquisition threshold. The contracting

officer shall submit a recommendation
for approval of financing terms, along
with the supporting rationale for the
action, to one level above the
contracting officer. Simplified
acquisition contracting officers (SACO)
shall forward recommendations through
their OAM Advisors to one level above
the contracting officer.

(d) Supporting rationale. Regardless
of dollar value, the contracting officer
shall document the file with supporting
rationale demonstrating that the
purchase meets the conditions of FAR
32.202-1(b)(1), (3) and (4).

(e) Administration. Regardless of
dollar value, the contracting officer is
responsible for ensuring that supplies or
services have been delivered. The
contracting officer shall document the
file with evidence of receipt of supplies
or services throughout the order period
as appropriate to the acquisition.

(f) Clause. The contracting officer
shall insert the clause at 1552.232-74,
Payments—Simplified Acquisition
Procedures Financing, in solicitations
and orders that will provide simplified
acquisition procedures financing.

PART 1552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Add section 1552.232—-74 to read as
follows.

1552.232-74 Payments—Simplified
Acquisition Procedures Financing.

As prescribed in 1532.003, insert the
following clause in solicitations and
orders that will provide simplified
acquisition procedures financing.

PAYMENTS—SIMPLIFIED ACQUISITION
PROCEDURES FINANCING (XXX 2006)

Simplified acquisition procedures
financing in the form of
[contracting officer insert advance (prior to
performance) and/or interim (according to
payment schedule] payment(s) will be
provided under this commercial item order
in accordance with the payment schedule
below. If both advance and interim payments
are to be made, the payment schedule shown
below will specify the type of payment
provided for each line item.

The Government shall pay the contractor
as follows upon the submission of invoices
or vouchers approved by the project officer:

[insert payment schedule].

[FR Doc. E6-3518 Filed 3—10-06; 8:45 am]
BILLING CODE 6560-50—P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 060216043-6043-01; I.D.
021306C]

RIN 0648—-AS70

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Reef Fish Fishery of the Gulf of
Mexico; Limited Access Program for
Gulf Charter Vessels and Headboats

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues this proposed
rule to implement Amendment 17 to the
Fishery Management Plan for the
Coastal Migratory Pelagic Resources of
the Gulf of Mexico and South Atlantic
(Amendment 17) and Amendment 25 to
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico (Amendment 25) prepared by
the Gulf of Mexico Fishery Management
Council (Council). This proposed rule
would establish a limited access system
for charter vessel/headboat (for-hire)
permits for the reef fish and coastal
migratory pelagic fisheries in the
exclusive economic zone (EEZ) of the
Gulf of Mexico and would continue to
cap participation at current levels. In
addition, NMFS proposes a number of
minor revisions to remove outdated
regulatory text and to clarify regulatory
text. The intended effect of this
proposed rule is to provide for
biological, social, and economic
stability in these for-hire fisheries.

DATES: Comments must be received no
later than 5 p.m., eastern time, on April
27, 2006.

ADDRESSES: You may submit comments
on the proposed rule by any of the
following methods:

eE-mail: 0648-
AS70.Proposed@noaa.gov. Include in
the subject line the following document
identifier: 0648—AS70.

e Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Mail: Jason Rueter, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

e Fax: 727-824-5308; Attention: Jason
Rueter.

Copies of Amendments 17 and 25,
which include a Regulatory Impact
Review (RIR), an Initial Regulatory
Flexibility Analysis (IRFA), and a
Supplemental Environmental Impact
Statement (SEIS), may be obtained from
the Gulf of Mexico Fishery Management
Council, 2203 N. Lois Avenue, Suite
1100, Tampa, FL 33607; telephone: 813—
348-1630; fax: 813—348-1711; e-mail:
gulfcouncil@gulfcouncil.org. Copies of
the amendments may also be
downloaded from the Council’s website
at www.gulfcouncil.org.

FOR FURTHER INFORMATION CONTACT:
Jason Rueter, telephone: 727-570-5305;
fax: 727-570-5583; e-mail:
Jason.Rueter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for reef fish is managed under
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico (Reef Fish FMP) prepared by the
Council. The fisheries for coastal
migratory pelagic resources are managed
under the Fishery Management Plan for
the Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic (Coastal Migratory Pelagics
FMP) prepared jointly by the Council
and the South Atlantic Fishery
Management Council. These FMPs were
approved by NMFS and implemented
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) by regulations at 50 CFR part 622.

Background

The Council, in cooperation with the
Gulf charter vessel/headboat industry,
developed Amendment 14 to the Coastal
Migratory Pelagics FMP and
Amendment 20 to the Reef Fish FMP to
address issues of increased fishing
mortality and fishing effort in the for-
hire sector of the recreational fishery in
the Gulf of Mexico. These amendments
required charter vessels and headboats
operating in the fisheries for Gulf reef
fish or Gulf coastal migratory pelagic
fish to obtain a moratorium permit and
also established a 3-year moratorium on
issuance of additional permits for these
for-hire fisheries. NMFS approved
Amendments 14 and 20 and
promulgated the charter vessel/headboat
moratorium regulations (67 FR 43558,
June 28, 2002) to implement the
amendments. The moratorium,
scheduled to expire on June 16, 2006,
was intended to temporarily stabilize
fishing effort in the for-hire sector of
these fisheries while the Council
evaluated a more comprehensive, long-
term approach.

Limited Access System

This proposed rule would establish a
limited access system in the for-hire reef
fish and coastal migratory pelagic
fisheries in the EEZ of the Gulf of
Mexico that would continue to cap
participation at the current level. This
action is necessary to ensure the for-hire
fishery does not revert to open access
with resulting inappropriate increases
in fishing mortality upon expiration of
the moratorium. As was the case under
the moratorium, no additional permits
would be issued for these fisheries
under the limited access system. Under
the proposed limited access system, an
owner of a vessel with a valid or
renewable charter vessel/headboat
permit for Gulf reef fish or Gulf coastal
migratory pelagic fish on the date
Amendments 17 and 25 are approved
(assuming approval) would be issued
the applicable permits under the limited
access system. There would be no
changes to the current procedures for
application, qualification, issuance,
renewal, or transferability of these
permits. This limited access system
would be of indefinite duration and
would remain in place unless the
Council subsequently amends the
Coastal Migratory Pelagics and Reef Fish
FMPs to revise, replace, or eliminate it.
The Council would review the
effectiveness of this limited access
system every 10 years.

Changes Proposed by NMFS

In §622.3, NMFS proposes to revise
outdated regulatory citations regarding
national marine sanctuaries.

In §622.4(r), NMFS is proposing to
remove outdated text related to the
original permit moratorium that is no
longer relevant. In § 622.4(r)(1), NMFS
proposes a revision to clarify that the
basis for determining authorized
passenger capacity in relation to permit
transfers is the authorized passenger
capacity specified on the face of the
permit being transferred, which is the
authorized passenger capacity of the
vessel for which the original permit was
issued under the moratorium. In
§622.4(r)(2), NMFS is proposing to
revise the language regarding permit
renewal requirements to be more
consistent with the Council’s original
intent as expressed in Reef Fish
Amendment 20 and Coastal Migratory
Pelagics Amendment 14. The revised
language clarifies that a selected
participant must provide information as
requested in approved data surveys
including, but not limited to, those
listed in § 622.4(r)(2). The phrase “but
not limited to” was inadvertently
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omitted from the rule implementing the
Corrected Amendment.

In §622.42, NMFS proposes to
remove paragraph (a)(3), which was
inadvertently and inappropriately
retained in a prior revision of § 622.42.
Paragraph (a)(3) contains outdated text.

Classification

At this time, NMFS has not
determined whether Amendments 17
and 25, which this rule would
implement, are consistent with the
Magnuson-Stevens Act and other
applicable laws. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment periods on these
amendments and on this proposed rule.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMEFS prepared an IRFA, as required
by section 603 of the Regulatory
Flexibility Act. The IRFA describes the
economic impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, and the legal basis for
this action are contained at the
beginning of this section in the
preamble and in the SUMMARY section
of the preamble. A copy of the full
analysis is available from the Council
office (see ADDRESSES). A summary of
the analysis follows.

The Magnuson-Stevens Act provides
the statutory basis for the proposed rule.
The proposed rule would establish a
limited access system for Gulf for-hire
reef fish and coastal migratory pelagic
fish permits. In effect, this rule will
extend indefinitely the current
moratorium on these permits that is set
to expire on June 16, 2006.

The main objective of the proposed
rule is to control increases in for-hire
fishing vessels or passenger capacity
while the Council determines the
appropriate long-term management
strategy for the for-hire fishery. Such
strategy would be related to stabilizing
or reducing for-hire fishing mortality for
reef fish and coastal migratory pelagic
fish stocks that have rebuilding plans or
are overfished or undergoing
overfishing.

Permitting of for-hire vessels has been
required since 1987 for coastal
migratory pelagic fish and 1996 for reef
fish. When the current moratorium was
established in 2003, NMFS issued for-
hire moratorium permits to 1,857
vessels, but it is estimated that at the
same time 510 to 899 vessels were
excluded. Some of the excluded vessels
left the fishery before the moratorium
took effect. Some of the vessels that
were still in operation but inadvertently

excluded from the moratorium were
allowed to re-enter the fishery through
an emergency reopening of the
application period. Both included and
excluded vessels may be considered to
comprise the universe of vessels
affected by the proposed rule.

For-hire vessels with initial
moratorium permits operate as charter
vessels only, headboats only, or charter
vessel/headboat combination. Some for-
hire vessels also operate as commercial
fishing vessels at certain times of the
year. However, most (66.7 percent)
operate as charter vessels only, and a
great majority of these vessels (87.7
percent) operate in both the coastal
migratory pelagic and reef fish fisheries.
About 69 percent of these vessels are
individually owned and operated, 27
percent have corporate ownership, and
the rest are in some other form of
ownership. Florida is the homeport state
of most vessels, followed in order by
Texas, Alabama, Louisiana, Mississippi,
and other states. In the absence of
relevant information, vessels excluded
from the moratorium are deemed to
have the same characteristics as those
that obtained moratorium permits.

For-hire vessel costs and revenues are
not routinely collected. For the purpose
of these amendments, data from two
previous 1999 studies were pooled to
characterize the financial performance
of for-hire vessels. Charter vessels
charge their fees on a group basis while
headboats do it on a per-person (head)
basis. On average, a charter vessel
generates $76,960 in annual revenues
and $36,758 in annual operating profits.
An average headboat, on the other hand,
generates $404,172 in annual revenues
and $338,209 in annual operating
profits. Excluding fixed and other non-
operating expenses, both types of for-
hire operations generate positive profits.
On average, both charter vessels and
headboats operate at about 50 percent of
their passenger capacity per trip.

The financial performance of charter
vessels and headboats varies according
to the size of operation (passenger
capacity) and geographic areas. For
headboats, revenues range from
$298,812 ($263,062 profits) for 13 to 30
maximum passenger capacity to
$570,376 ($460,760 profits) for 61 or
greater maximum passenger capacity.
For charterboats, revenues range from
$70,491 ($34,949 profits) for the 6 and
under maximum passenger capacity to
$129,813 ($86,502 profits) for the 7-12
maximum passenger capacity vessels.
Florida charter vessels generate annual
revenues of $68,233 ($30,249 profits),
while their counterparts in other areas
earn $106,118 in annual revenues
($43,494 profits). Florida headboats

generate annual revenues of $318,512
($249,103 profits), while their
counterparts in the other areas earn
revenues of $630,046 ($542,425 profits).
In general, larger for-hire vessels
generate larger profits, and for-hire
vessels in Florida earn lower profits
than those in other areas.

A fishing business is considered a
small entity if it is independently
owned and operated and not dominant
in its field of operation, and if it has
annual receipts not in excess of $6
million in the case of for-hire entities.
Given the data on revenues and profits,
the for-hire vessels affected by the
proposed rule are determined to be
small business entities.

All the for-hire vessel operations
affected by measures in these
amendments are considered small
entities, so the issue of
disproportionality does not arise in the
present case. In general, headboat
operations are larger than charter vessel
operations in terms of revenues and
costs as well as vessel and crew sizes
and passenger capacity. There are also
variations in the size of operations
within the charter vessel and headboat
classes.

There are two types of effects on
profitability depending on whether a
vessel is included or excluded from
operating in the EEZ for-hire fisheries.
Those included are expected to either
maintain or increase their returns from
for-hire operations should angler
demand increase and the number of
permits remain capped. Those excluded
would continue to forgo any potential
profits from for-hire operations related
to reef fish or coastal migratory pelagic
fish in the EEZ, although they may still
earn profits from their state water for-
hire operations or commercial fishing
operations. For those that previously
depended mainly on fishing trips in the
EEZ, their profits would continue to be
substantially reduced absent purchase
of a limited access permit. These
entities, as well as new entrants into the
fishery, would have to expend an
additional fixed cost in the form of
purchase cost of the charter permit. This
cost would have to be explicitly
considered by new entrants as an
integral part of their decision to invest
in the for-hire fishery.

Because the proposed rule would
essentially extend the current
moratorium on the issuance of new for-
hire permits, it would not impose any
additional record keeping or reporting
requirements. Also, all the compliance
requirements currently in place would
remain the same. In the same vein, the
proposed rule would not affect current
permitting, certifications, and other
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requirements by other Federal agencies,
and thus it would not in any way
conflict with or be duplicative of any
relevant Federal rules.

The other alternatives considered in
these amendments are the no action
alternative, which would allow the
moratorium to expire in 2006; extension
of the moratorium by 5 years; and
extension of the moratorium by 10
years. The alternatives that would
extend the moratorium by 5 years or 10
years have similar effects as the
proposed rule, although the magnitudes
involved are lower because the
moratorium would still be time limited.
However, those alternatives would
require additional administrative action
and costs to subsequently extend the
moratorium to meet the Council’s
objective of capping effort, and those
alternatives would not provide the
regulatory stability needed by the for-
hire industry to make longer-term
business decisions. For these reasons,
those alternatives were not adopted. The
no action alternative would benefit
vessel operations re-entering the for-hire
fishery as well as new entrants because
they would not have the additional cost
of purchasing permits. But their
entrance into the for-hire fishery would
impinge on the profitability of existing
vessel operations as well as potentially
increase the harvest and discards of
certain species that are overfished or
undergoing overfishing. A reversion to
open access in the for-hire fishery
would also complicate the management
measures the Council might adopt for
the fishery to address overfishing issues.
Moreover, the no action alternative can
only exacerbate the excess capacity
problem in the for-hire fishery,
especially given that for-hire vessels are
currently operating at about half their
capacity.

Certain measures have already been
adopted to mitigate the adverse
economic impacts of the moratorium.
These include: (1) relatively liberal
qualifying eligibility criteria for the
moratorium permits, such as the
inclusion of most historical participants,
historical captains, and those who
already committed money for the
construction of vessels; (2) liberal
provision for renewing for-hire permits;
(3) transferability of for-hire permits,
except historical captain permits; and,
(4) an emergency action re-opening the
moratorium permit application process
to participants inadvertently excluded
from the moratorium, which resulted in
issuance of an additional 62 moratorium
permits but did not alter the
conclusions of this analysis.
Additionally, re-entrants and new
entrants can participate in the for-hire

fishery by purchasing permits from
current permit holders. These features
are preserved under the proposed rule.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: March 7, 2006.
James W. Balsiger,
Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
2.In §622.3, paragraph (b) is revised
to read as follows:

§622.3 Relation to other laws and
regulations.

(b) Except for regulations on
allowable octocoral, Gulf and South
Atlantic prohibited coral, and live rock,
this part is intended to apply within the
EEZ portions of applicable National
Marine Sanctuaries and National Parks,
unless the regulations governing such
Sanctuaries or Parks prohibit their
application. Regulations on allowable
octocoral, Gulf and South Atlantic
prohibited coral, and live rock do not
apply within the EEZ portions of the
following Marine Sanctuaries and
National Parks:

(1) Florida Keys National Marine
Sanctuary (15 CFR part 922 subpart P).

(2) Gray’s Reef National Marine
Sanctuary (15 CFR part 922 subpart I).

(3) Monitor National Marine
Sanctuary (15 CFR part 922 subpart F).

(4) Everglades National Park (36 CFR
7.45).

(5) Biscayne National Park (16 U.S.C.
410gg).

(6) Fort Jefferson National Monument
(36 CFR 7.27).

3.In §622.4, paragraphs (a)(1)(ii) and
(r) are revised to read as follows:

§622.4 Permits and fees.

(a] * % %

(1) * % %

(ii) See paragraph (r) of this section
regarding a limited access system for
charter vessel/headboat permits for Gulf
reef fish and Gulf coastal migratory
pelagic fish.

*

* * * *

(r) Limited access system for charter
vessel/headboat permits for Gulf coastal
migratory pelagic fish and Gulf reef fish.
No applications for additional charter
vessel/headboat permits for Gulf coastal
migratory pelagic fish or Gulf reef fish
will be accepted. Existing permits may
be renewed, are subject to the
restrictions on transfer in paragraph
(r)(1) of this section, and are subject to
the renewal requirements in paragraph
(r)(2) of this section.

(1) Transfer of permits—(i) Permits
without a historical captain
endorsement. A charter vessel/headboat
permit for Gulf coastal migratory pelagic
fish or Gulf reef fish that does not have
a historical captain endorsement is fully
transferable, with or without sale of the
permitted vessel, except that no transfer
is allowed to a vessel with a greater
authorized passenger capacity than that
of the vessel to which the moratorium
permit was originally issued, as
specified on the face of the permit being
transferred. An application to transfer a
permit to an inspected vessel must
include a copy of that vessel’s current
USCG Certificate of Inspection (COI). A
vessel without a valid COI will be
considered an uninspected vessel with
an authorized passenger capacity
restricted to six or fewer passengers.

(ii) Permits with a historical captain
endorsement. A charter vessel/headboat
permit for Gulf coastal migratory pelagic
fish or Gulf reef fish that has a historical
captain endorsement may only be
transferred to a vessel operated by the
historical captain, cannot be transferred
to a vessel with a greater authorized
passenger capacity than that of the
vessel to which the moratorium permit
was originally issued, as specified on
the face of the permit being transferred,
and is not otherwise transferable.

(iii) Procedure for permit transfer. To
request that the RA transfer a charter
vessel/headboat permit for Gulf coastal
migratory pelagic fish or Gulf reef fish,
the owner of the vessel who is
transferring the permit and the owner of
the vessel that is to receive the
transferred permit must complete the
transfer information on the reverse side
of the permit and return the permit and
a completed application for transfer to
the RA. See paragraph (g)(1) of this
section for additional transfer-related
requirements applicable to all permits
issued under this section.

(2) Renewal. (i) Renewal of a charter
vessel/headboat permit for Gulf coastal
migratory pelagic fish or Gulf reef fish
is contingent upon the permitted vessel
and/or captain, as appropriate, being
included in an active survey frame for,
and, if selected to report, providing the
information required in one of the
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approved fishing data surveys. Surveys
include, but are not limited to—

(A) NMFS’ Marine Recreational
Fishing Vessel Directory Telephone
Survey (conducted by the Gulf States
Marine Fisheries Commission);

(B) NMFS’ Southeast Headboat
Survey (as required by §622.5(b)(1);

(C) Texas Parks and Wildlife Marine
Recreational Fishing Survey; or

(D) A data collection system that
replaces one or more of the surveys in
paragraph (r)(2)(i)(A),(B), or (C) of this
section.

(ii) A charter vessel/headboat permit
for Gulf coastal migratory pelagic fish or
Gulf reef fish that is not renewed or that
is revoked will not be reissued. A
permit is considered to be not renewed
when an application for renewal, as
required, is not received by the RA
within 1 year of the expiration date of
the permit.

(3) Requirement to display a vessel
decal. Upon renewal or transfer of a
charter vessel/headboat permit for Gulf
coastal migratory pelagic fish or Gulf
reef fish, the RA will issue the owner of
the permitted vessel a vessel decal for
the applicable permitted fishery or
fisheries. The vessel decal must be
displayed on the port side of the
deckhouse or hull and must be
maintained so that it is clearly visible.

§622.42 [Amended]

4.In §622.42, paragraph (a)(3) is
removed.
[FR Doc. 06—2389 Filed 3—10-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 060301058-6058-01; 1.D.
022306A]

RIN 0648—-AU13

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Total Allowable Catches for
the Northeast Multispecies Fishery for
Fishing Year 2006

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes three types of
2006 fishing year (FY) Total Allowable
Catches (TACs) for the Northeast (NE)
Multispecies Fishery Management Plan

(FMP). Hard TACs for Eastern Georges
Bank (GB) cod, Eastern GB haddock,
and GB yellowtail flounder in the U.S./
Canada Management Area; target TACs
for all NE regulated multispecies; and
hard Incidental Catch TACs for
groundfish stocks of concern. This
action also provides notice that the hard
TAGs for Eastern GB cod, Eastern GB
haddock, and GB yellowtail flounder
may be adjusted during FY 2006, if
NMFS determines that the harvest of
these stocks in FY 2005 exceeded the
TAG s specified for FY 2005. The intent
of this action is to provide for the
conservation and management of
groundfish management under the FMP.
DATES: Comments must be received by
April 12, 2006.

ADDRESSES: You may submit written
comments by any of the following
methods:

e E-mail: USCATAC@NOAA.gov.
Include in the subject line the following:
Comments on the proposed TACs for
the U.S./Canada Management Area.

o Federal e-rulemaking Portal: http:/
www.regulations.gov.

e Mail: Paper, disk, or CD ROM
comments should be sent to Patricia A.
Kurkul, Regional Administrator,
National Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA 01930.
Mark the outside of the envelope,
“Comments on the proposed TACs for
the U.S./Canada Management Area.”

e Fax: (978) 281-9135.

Copies of the Transboundary
Management Guidance Committee’s
2005 Guidance Document and copies of
the Environmental Assessment of the
2006 TACs (including the Regulatory
Impact Review and Initial Regulatory
Flexibility Analysis (IRFA)) may be
obtained from NMFS at the mailing
address specified above; telephone (978)
281-9315. NMFS prepared a summary
of the IRFA, which is contained in the
Classification section of this proposed
rule.

FOR FURTHER INFORMATION CONTACT:
Thomas Warren, Fishery Policy Analyst,
(978) 281-9347, fax (978) 281-9135, e-
mail Thomas.Warren@NOAA.gov.
SUPPLEMENTARY INFORMATION: The NE
Multispecies FMP specifies a procedure
for setting three types of TACs: (1)
Annual hard (i.e., the fishery or area
closes when a TAC is reached) TACs for
Eastern GB cod, Eastern GB haddock,
and GB yellowtail flounder; (2) target
TACG:s for all regulated groundfish
stocks; and (3) hard Incidental Catch
TAGs for groundfish stocks of concern.

Hard TACs

The regulations governing the annual
development of hard TACs for the U.S./

Canada Management Area species
(§ 648.85(a)(2)) were implemented by
Amendment 13 to the FMP (69 FR
22906; April 27, 2004) in order to be
consistent with the U.S./Canada
Resource Sharing Understanding
(Understanding), which is an informal
understanding between the U.S. and
Canada that outlines a process for the
management of the shared GB
groundfish resources. The
Understanding specifies an allocation of
TAC for these three stocks for each
country, based on a formula that
considers historical catch percentages
and current resource distribution.
Annual TACs are determined through
a process involving the New England
Fishery Management Council (Council),
the Transboundary Management
Guidance Committee (TMGC), and the
U.S./Canada Transboundary Resources
Steering Committee (§ 648.85(a)(2)(i)).
On September 7 and 8, 2005, the TMGC
developed the guidance document for
2006 (Guidance Document 2005/01),
and on September 9, 2005, the Steering
Committee concurred with the TMGC
recommendations. On September 15,
2005, the Council accepted the
recommendations of the TMGC for the
2006 TACs for GB cod, GB haddock, and
GB yellowtail flounder. The
recommended 2006 TACs were based
upon the most recent stock assessments
(Transboundary Resource Assessment
Committee (TRAC) Status Reports for
2005), and the fishing mortality strategy
shared by both the U.S. and Canada.
The strategy is to maintain a low to
neutral risk of exceeding the fishing
mortality limit reference (Frer = 0.18,
0.26, and 0.25 for cod, haddock, and
yellowtail flounder, respectively). That
is, when stock conditions are poor,
fishing mortality rates (F) should be
further reduced to promote rebuilding.
For GB cod, the TMGC concluded that
the most appropriate combined U.S./
Canada TAC for FY 2006 is 1,700 mt.
This corresponds to an F less than the
Frer 0of 0.18 in 2006 and represents a very
low risk, less than 25—percent
probability, of exceeding the Fr. At this
level of harvest there is also a greater
than 75—percent probability that stock
biomass will increase by at least 10
percent from 2006 to 2007. The annual
allocation shares for FY 2006 between
the U.S. and Canada are based on a
combination of historical catches (30
percent weighting) and resource
distribution based on trawl surveys (70
percent weighting). Combining these
factors entitles the U.S. to 22 percent
and Canada to 78 percent, resulting in
a national quota of 374 mt for the U.S.
and 1,326 mt for Canada.
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For GB haddock, the TMGC
concluded that the most appropriate
combined U.S./Canada TAC for FY 2006
is 22,000 mt. This corresponds to an F
of 0.26 in 2006 and represents a neutral
risk, about 50—percent, of exceeding the
Frer. Adult biomass will increase
substantially from 2006 to 2007 due to
recruitment of the exceptional 2003 year
class. The annual allocation shares for
2006 between countries are based on a
combination of historical catches (30
percent weighting) and resource
distribution based on trawl surveys (70
percent weighting). Combining these
factors entitles the U.S. to 34 percent
and Canada to 66 percent, resulting in

a national quota of 7,480 mt for the U.S.
and 14,520 mt for Canada.

For GB yellowtail flounder, the TMGC
concluded that the most appropriate
combined U.S./Canada TAC for FY 2005
is 3,000 mt. A catch of about 3,000 mt
in 2006 corresponds to an F equal to the
Fret of 0.25 and represents a neutral risk,
about 50 percent of exceeding the F,cr of
0.25. Two assessment approaches were
used to evaluate stock status. Both
indicated that biomass increased since
the mid 1990s and recent recruitment
has improved, but fishing mortality
remained substantially above F.r. The
annual allocation shares for 2006
between countries are based on a
combination of historical catches (30

percent weighting) and resource
distribution based on trawl surveys (70
percent weighting). Combining these
factors entitles the U.S. to 69 percent
and Canada to 31 percent, resulting in
a national quota of 2,070 mt for the U.S.
and 930 mt for Canada.

The Council approved the following
U.S. TACs recommended by the TMGC:
374 mt of GB cod, 7,480 mt of GB
haddock, and 2,070 mt of GB yellowtail
flounder. The 2006 haddock and
yellowtail flounder TACs represent
decreases from 2005 TAC levels (by 1
percent and 51 percent, respectively),
and the 2006 cod TAC represents a 44
percent increase from the 2005 TAC
(Tables 1 and 2).

TABLE 1: PROPOSED 2006 U.S./CANADA TACS (MT) AND PERCENTAGE SHARES (IN PARENTHESES)

GB Cod GB Haddock GB Yellowtail flounder
Total Shared TAC 1,700 22,000 3,000
U.S. TAC 374 (22) 7,480 (34) 2,070 (69)
Canada TAC 1,326 (78) 14,520 (66) 930 (31)

TABLE 2: 2005 U.S./CANADA TACS (MT) AND PERCENTAGE SHARES (IN PARENTHESES)

GB Cod GB Haddock GB Yellowtail flounder
Total Shared TAC 1,000 23,000 6,000
U.S. TAC 260 (26) 7,590 (33) 4,260 (71)
Canada TAC 740 (74) 15,410 (67) 1,740 (29)

The proposed TACs are consistent
with the results of the TRAC and the
TMGC'’s harvest strategy.

The regulations implemented by
Amendment 13, at § 648.85(a)(2)(ii),
state the following: ““Any overages of the
[U.S./Canada] GB cod, haddock, or
yellowtail flounder TACs that occur in
a given fishing year will be subtracted
from the respective TAC in the
following fishing year.” Therefore,
should an analysis of the catch of the
shared stocks by U.S. vessels indicate
that an overage occurred during FY
2005, the pertinent TACs will be
adjusted downward in order to be
consistent with the FMP and the
Understanding. Although it is very
unlikely, it is possible that a very large
overage could result in an adjusted TAC
of zero. If an adjustment to one of the
2006 TACs for Eastern GB cod, Eastern
GB haddock, or GB yellowtail flounder
is necessary, the public will be notified
through proposed rulemaking and
through a letter to permit holders.

Target TACs

Target TACs for regulated groundfish
species are proposed pursuant to the
regulations at § 648.90(a)(2), which
require the Council to develop target
TACs as part of the process that

periodically adjusts management
measures as necessary, and develops
new target TACs based upon the most
recent scientific information. Although
target TACs for 2006 were specified by
Amendment 13, it is necessary to revise
the values of the 2006 TACs, based
upon more recent scientific information
(Assessment of 19 Northeast Groundfish
Stocks through 2004; Northeast
Fisheries Science Center Reference
Document 05-13 (GARM II, completed
in August 2005)). The Council recently
adopted a management action that
would make necessary management
measure adjustments (Framework
Adjustment (FW) 42) to the FMP,
including proposed target TACs for
regulated species for 2006, 2007, and
2008 (with the exception of U.S./CA
TACs). However, because the Council
could not develop FW 42 in time to
implement the management measures
by May 1, 2006, the proposed target
TAGs for the 2006 fishing year, if
approved, would not be implemented in
time for the start of the fishing year.
Although many of the target TACs are
used only as an informal means of
evaluating the effectiveness of the
management measures of the FMP, a
delay in the specification of target TACs

would impact two aspects of the FMP in
a substantive manner. The annual
allocation of GB cod to the GB Cod
Hook Sector (provided the Sector is
approved for the 2006 fishing year) is
calculated as a percentage of the GB cod
target TAC. If specification of the GB
cod target TAC were delayed past May
1, it would not be possible to specify a
GB cod allocation for the Sector in a
timely manner. Reliance upon the
current 2005 fishing year GB cod target
TAC to calculate the Sector’s allocation
would not be utilizing the best available
information. The GB cod Hook Sector is
dependent upon the timely and accurate
specification of the GB cod target TAC
in order for the Sector to operate and
generate revenue. In addition, a delay in
the specification of target TACs would
impact the specification of hard
Incidental Catch TACs because
Incidental Catch TACs are calculated as
a percentage of the target TAC for 10
groundfish stocks of concern (A “hard”
TAC means that when the TAC is
reached, the fishery is closed or severely
restricted).

Although the FMP does not address
the circumstance where no TACs are
specified, there would be no basis for
the Sector and the special management
programs that include Incidental Catch
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TACs to function consistent with the
intent of the FMP and best scientific
information available. As a result, the
Sector program, if it could be authorized
at all, would be allowed to fish at levels
inconsistent with best scientific
information available. More
significantly, if incidental TACs cannot
be established according to best
scientific information available, special
management programs that are
dependent on these incidental TACs
would operate, if they could be
authorized at all, without adequate
restrictions on the catch of stocks of
concern. Several of the TACs would be
smaller than appropriate, resulting in
excessive harvest of stocks of concern

under special management programs.
The only way to avoid this management
void is to implement a secretarial
emergency measure as permitted under
Section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act. As discussed above, this need for
this emergency measure meets the
requirements of the Federal Register
notice specifying emergency criteria (62
FR 44421; August 21, 1997). This
Emergency action arises from
“unforeseen events or recently
discovered circumstances” that would
present ‘“‘serious conservation or
management problems” if the
emergency action is not implemented.
Specifically, as more fully discussed

above, this emergency action is justified
on ecological grounds in that fishing
under TACs inconsistent with the best
scientific information available would
result in harvests that would likely
jeopardize meeting conservation
objectives of the FMP.

The proposed target TACs were
developed by the Council’s Groundfish
Plan Development Team (PDT) and are
consistent with those proposed in the
FW 42 document. The target TACs (see
Table 3) are calculated from projections
of future catches, using recent
assessment data, and the Amendment
13 target fishing mortality rates.

TABLE 3: PROPOSED TARGET TACS (MT) FOR 2006

. 2006 Proposed TAC Composi-
Species Stock Target TFZA\CS tion P
Cod E *.
c
Haddock E.
A.
Yellowtail flounder D~
B *.
B *.
American plaice B*.
Witch flounder A
Winter flounder A*.
C.
Cc*.
Redfish A.
White hake A*.
Pollock A.
Windowpane flounder A
A.
Ocean pout A
Atlantic halibut NA.

A Commercial Landings
B Commercial Landings and Discards

C Commercial Landings, Discards, and Recreational Harvest
D Commercial Landings and Discards (U.S. portion of U.S./Canada TAC)

E Commercial Landings (U.S. and Canada)

“Stock of Concern for Which an Incidental Catch TAC as a Subset of the Target TAC is also proposed (Table 4).
" GARM Il did not develop a TAC for GOM winter flounder because of uncertainties in the assessment.
Note: Proposed TACs for GB cod and GB haddock include Canadian landings.

Incidental Catch TACs

Incidental Catch TACs are proposed
pursuant to the regulations at
§648.85(b)(5). The regulations require
that Incidental Catch TACs be
developed as part of the process that
periodically adjusts management
measures based upon the most recent
scientific information. FW 40-A (69 FR
67780; November 19, 2004)
implemented Incidental Catch TACs in
order to strictly limit the potential for
the use of Category B DAS to cause
excessive fishing mortality on
groundfish stocks of concern. For the
NE multispecies fishery, a stock of
concern is defined as “‘a stock that is in
an overfished condition, or that is

subject to overfishing.” FW 40-A
implemented Incidental Catch TACs for
the following 8 stocks, based upon the
stock status data that was used in the
development of Amendment 13: Gulf of
Maine (GOM) cod, GB cod, Cape Cod
(CC)/GOM yellowtail flounder,
American plaice, white hake, Southern
New England (SNE)/Mid-Atlantic (MA)
yellowtail flounder, SNE/MA winter
flounder, and witch flounder. FW 40-A
also implemented percentage
allocations of the Incidental Catch TACs
among special programs (for the Regular
B DAS Pilot Program; Closed Area I
Hook Gear Haddock Special Access
Program (SAP); and the Eastern U.S./
Canada Haddock SAP Pilot Program)
and specified values for those Incidental

Catch TAG:s for portions of the 2004
fishing year. FW 40-B (70 FR 31323;
June 1, 2005) and FW 41 (70 FR 54302;
September 14, 2005), further modified
the percentage allocation of the
Incidental Catch TACs among Category
B DAS programs.

In addition to the proposed 2006
target TACs adopted in FW 42, the
Council also adopted 2006 Incidental
Catch TACs under this same action.
However, as with the target TACs for all
regulated species, because the Council
could not develop FW 42 in time to
implement the management measures
by May 1, 2006, the proposed Incidental
Catch TAG:s for the 2006 fishing year, if
approved, would not be implemented in
time for the start of the fishing year.
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Implementation of Incidental Catch
TACs in a timely manner is necessary to
enable Category B DAS programs to
operate based upon the best available
science. NMFS proposes specifying the
Incidental Catch TACs, as proposed in
FW 42, under Secretarial emergency
authority, consistent with the
Emergency Criteria and Justification
defined in 62 FR 44421 (August 21,
1997) due to recent, unforseen events,

and the need to allow the Category B
DAS programs to operate in a timely
fashion according to best scientific
information available.

In addition to specifying Incidental
Catch TAG:s for the 8 stocks noted above
(as implemented by FW 40-A), this
action also proposes implementing
additional Incidental Catch TAGCs for GB
yellowtail flounder and GB winter
flounder, based on new information

from the GARM II report that
overfishing is occurring on these stocks,
and consistent with the Council’s
recommendations in FW 42. All 10
Incidental Catch TACs were developed
by the PDT and are consistent with
those proposed in the FW 42 document.
These Incidental Catch TACs are
derived from the target TACs, and are
based upon percentages proposed by the
Council in FW 42.

TABLE 4: PROPOSED INCIDENTAL CATCH TACS (MT) FOR 2006

Percentage of Total

2006 Incidental Catch
Stock Target TAC TAC
GB Cod Two 122.6
GOM cod One 49.9
GB yellowtail flounder Two 41.4
CC/GOM yellowtail flounder One 6.5
SNE/MA yellowtail flounder One 1.5
American plaice Five 183.3
Witch flounder Five 275.6
SNE/MA winter flounder One 24.8
GB winter flounder Two 28.5
White hake Two 411

Classification

This proposed rule is exempt from
review under Executive Order 12866.

NMFS prepared an IRFA that
describes the economic impact that this
proposed rule, if adopted, would have
on small entities.

The specification of hard TACs for the
U.S./Canada shared stocks of Eastern GB
cod, Eastern GB haddock, and GB
yellowtail flounder is necessary in order
to ensure that the agreed upon U.S./
Canada fishing mortality levels for these
shared stocks are achieved in the U.S./
Canada Management Area (the
geographic area on GB defined to
facilitate management of stocks of cod,
haddock, and yellowtail flounder that
are shared with Canada). A description
of the objectives and legal basis for these
proposed hard TACs is contained in the
SUMMARY of this proposed rule.

Under the Small Business
Administration (SBA) size standards for
small fishing entities ($3.5 million), all
permitted and participating vessels in
the groundfish fishery are considered to
be small entities. Gross sales by any one
entity (vessel) do not exceed this
threshold. Therefore, this proposed rule
does not have a disproportionate impact
between large and small entities. The
maximum number of small entities that
could be affected by the proposed TACs
are approximately 1,000 vessels, i.e.,
those with limited access NE
multispecies DAS permits, that have an
allocation of Category A or B DAS.
Realistically, however, the number of
vessels that choose to fish in the U.S./

Canada Management Area, and that
therefore would be subject to the
associated restrictions, including hard
TACs, would be substantially less.

For the 2004 fishing year (May 2004
through April 2005), 155 individual
vessels fished in the U.S./Canada
Management Area. From May 2005
through February 9, 2006, 156 vessels
fished in the U.S./Canada Area.
Although it is difficult to predict the
number that would fish in the U.S./
Canada Area in 2006, the number of
vessels is not likely to exceed the
number of vessels that fished in the area
during the 2004 or 2005 fishing years.
Furthermore, additional fishing effort
controls are proposed for the 2006
fishing year that are likely to decrease
fishing effort.

The economic impacts of the
proposed TACs are difficult to predict
due to several factors that affect the
amount of catch, as well as the price of
the fish. Furthermore, the economic
impacts are difficult to predict due to
the newness of these regulations (May
2004; Amendment 13 to the FMP).
Therefore, there is relatively little
historic data, and limited information
about the specific fishing patterns or
market impacts that may be caused by
this hard TAC management system. In
general, the rate at which yellowtail
flounder is caught in the Eastern and
Western U.S./Canada Area and the rate
at which cod is caught in the Eastern
U.S./Canada Area will determine the
length of time the Eastern U.S./Canada
Area will remain open. The length of
time the Eastern U.S./Canada Area is

open will determine the amount of
haddock that is caught.

The amount of GB cod, haddock, and
yellowtail flounder landed and sold will
not be equal to the sum of the TACs, but
will be reduced as a result of discards
(discards are counted against the hard
TAC), and may be further reduced by
limitations on access to stocks that may
result from the associated rules. Fishing
derby behavior may result in a
reduction to the market value of fish.
The overall economic impact of the
proposed 2006 U.S./Canada TACs will
likely be different from the economic
impacts of the 2005 TACs due to the
reduced yellowtail flounder TAC, and
may result in reduced revenue.
Although the 2006 cod TAC represents
an increase from 2005, the 2006
haddock and yellowtail TACs represent
decreases from 2005. For yellowtail
flounder, the decrease is substantial.
Based on the estimates in the
Environmental Assessment, revenue
from cod and haddock caught in the
Eastern U.S./Canada Area may increase
from 2005 to 2006 (up to 43 percent and
74 percent, respectively), and revenue
from yellowtail flounder in the U.S./
Canada Area may decline by 51 percent.
According to the analysis, the overall
change in revenue from 2005 to 2006 for
the 3 species combined could amount to
a 36 percent decline (or approximately
$ 3.8 million ), although it is difficult to
predict future fishing patterns, and there
are factors which may mitigate the
decline in overall revenue. For example,
there could be an increase in yellowtail
flounder price, as well as the potential
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for increased opportunity to harvest
haddock from the Eastern U.S./Canada
Area. If the larger GB cod TAC results
in a longer period of time that the
Eastern U.S./Canada Area is open, and
if vessels attempt to, and are successful
in avoidance of cod, the Eastern Area
may be opened for a longer period of
time in fishing year 2006 than it was in
2005, resulting in additional revenue
from haddock.

Although unlikely, a downward
adjustment to the hard TACs specified
for FY 2006 could occur after the start
of the fishing year, if it is determined
that the U.S. catch of one or more of the
shared stocks during the 2005 fishing
year exceeded the relevant TACs
specified for FY 2005.

Three alternatives for hard TACs were
considered for FY 2006: The proposed
TAGs, the status quo TACs, and the no
action alternative. No other TAC
alternatives were considered. The
process for establishing TACs is based
on the best scientific information
available designed to yield only one
proposed set of TACs. The proposed
TACs would have a similar economic
impact as the status quo TACs.
Adoption of the status quo TAGCs,
however, would not be consistent with
the FMP because the status quo TACs
do not represent the best available
scientific information. Although the no
action alternative (no TACs) would not
constrain catch in the U.S./Canada
Management Area, and therefore would
likely provide some additional fishing
opportunity, the no action alternative is
not a reasonable alternative because it is
inconsistent with the FMP in both the
short and long term. The FMP requires
specification of hard TACs in order to
limit catch of shared stocks to the
appropriate level (i.e., consistent with
the Understanding and the FMP). As
such, the no action alternative would
likely provide less economic benefits to
the industry in the long term than the
proposed alternative.

The proposed hard TACs do not
modify any collection of information,
reporting, or recordkeeping
requirements. The proposed hard TACs
do not duplicate, overlap, or conflict
with any other Federal rules.

Three alternatives were considered for
the target TACs for FY 2006: The
proposed TAGs, the status quo TACs,
and the no action alternative (previously
specified TACs, based on previous
scientific information). No other target
TAC alternatives were considered for
the same reason that no other TAC
alternatives were considered for the
2006 U.S./Canada Management Area
TACs described above. The economic
impacts of the target TACs are minimal.

The most substantive impact on
potential fishing effort would be to
allow the possibility of a larger TAC
allocated to the GB Cod Hook Sector
than under the Status Quo Alternative.
The amount of cod allocated to the GB
Cod Hook Sector is directly affected by
the size of the GB cod target TAC, and
therefore has the potential for an
economic impact on the Sector. Based
on the amount of GB cod TAC caught
by the Sector in 2004 and 2005 (less
than the TAC), an increase in the
amount of cod allocated to the Sector is
not likely to impact the amount of cod
landed by the Sector. Factors other than
the size of the Sector’s cod allocation
appear to be limiting the amount of
catch and revenue. In 2004, the Sector
caught approximately 20 percent of
their allocation. During the 2005 fishing
year, through December, the Sector
caught 25 percent of their allocation.

The economic impacts of the
Incidental Catch TACs are more notable
than the impact of the target TACs
because the Incidental Catch TACs may
cause the closure of a SAP or
prohibition on the use of Regular B DAS
in particular stock areas in the Regular
B DAS Program. The harvest of
Incidental Catch TACGs curtail the
opportunities to use Category B DAS.
Six of the ten Incidental Catch TACs
will decrease in 2006, compared to the
2005, Status Quo TACs. The small size
of some of the Incidental Catch TACs
may have a negative economic impact.
Most of the Incidental Catch TACs
under the Status Quo and No Action
Alternatives would have less of a
negative economic impact because they
are larger and would be less
constraining to the fishery. Based on the
proposed 2006 Incidental Catch TACs
and the 2004 catch (Quarter 1) in the
Regular B DAS Pilot Program, it is likely
that five of the quarterly Incidental
Catch TAGs will be reached, causing a
closure of the program prior to the end
of the quarter. During 2005, the catch
under the Regular B DAS Pilot Program
represented substantial percentages of
the amount of cod, haddock, and
yellowtail flounder caught in the U.S./
Canada Area. It is difficult to determine
whether the changes in Incidental Catch
TACs will result in reduced revenue or
whether vessels will be able to
compensate for such changes by
modifying their fishing strategies. It is
possible that the proposed 2006
Incidental Catch TACs may result in a
decline in revenue by reducing fishing
opportunity. However, it is possible that
vessels that participate in the Regular B
DAS Pilot