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FEDERAL ELECTION COMMISSION

11 CFR Part 300

[Notice 2005-26]

$5,000 Exemption for Disbursements
of Levin Funds by State, District, and

Local Party Committees and
Organizations

AGENCY: Federal Election Commission.
ACTION: Final rule.

SUMMARY: The Federal Election
Commission is eliminating from its
regulations an exemption allowing
State, district, and local committees and
organizations of a political party to use
only Levin funds to pay for certain types
of Federal election activity aggregating
$5,000 or less in a calendar year. In
Shays v. FEC, the District Court
invalidated the exemption and
remanded the regulation to the
Commission for further action
consistent with the court’s opinion. The
Commission appealed this ruling, and
the Court of Appeals for the D.C. Circuit
affirmed the District Court’s decision.
The repeal of this rule means that State,
district, and local political party
committees and organizations must pay
for these specific types of Federal
election activity either entirely with
Federal funds, or with a mix of Federal
funds and Levin funds. Further
information is provided in the
supplementary information that follows.
DATES: The rules at 11 CFR 300.32(c)(4)
are effective on December 19, 2005.

FOR FURTHER INFORMATION CONTACT: MTr.
Brad C. Deutsch, Assistant General
Counsel, or Ms. Cheryl A.F. Hemsley,
Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission issued a Notice of
Proposed Rulemaking (“NPRM”’)
proposing to eliminate from its

regulations at 11 CFR 300.32(c)(4) an
exemption that had allowed State,
district, and local committees of a
political party * to pay for certain types
of Federal election activity (“FEA”) 2
aggregating $5,000 or less in a calendar
year entirely with Levin funds3
(“$5,000 Exemption”). The NPRM also
requested comments on the possibility
of creating a new, restructured
exemption. The NPRM was published in
the Federal Register on February 2,
2005. 70 FR 5385 (February 2, 2005).
The comment period closed on March 4,
2005. The Commission received five
comments from ten commenters on the
proposed rules.# Eight commenters
favored elimination of the $5,000
Exemption and one commenter favored
maintaining the $5,000 Exemption.
Additionally, the Commission received
a comment from the Internal Revenue
Service, indicating “the proposed rules
do not pose a conflict with the Internal
Revenue Code or the regulations
thereunder.” The Commission is issuing
final rules eliminating the $5,000
Exemption and is declining to adopt a
restructured exemption.

Under the Administrative Procedure
Act, 5 U.S.C. 553(d), and the
Congressional Review of Agency
Rulemaking Act, 5 U.S.C. 801(a)(1),
agencies must submit final rules to the
Speaker of the House of Representatives
and the President of the Senate and
publish them in the Federal Register at

1In addition to political party committees, these
regulations are equally applicable to State, district,
and local party organizations that do not qualify as
political committees. See 11 CFR 300.33(a)(1) and
(2).

2There are four types of FEA: Type 1—Voter
registration activity during the period that begins on
the date that is 120 days before a regularly
scheduled Federal election is held and ends on the
date of the election; Type 2—Voter identification,
get-out-the-vote activity, or generic campaign
activity conducted in connection with an election
in which a candidate for Federal office appears on
the ballot; Type 3—A public communication that
promotes or supports, or attacks or opposes a
clearly identified candidate for Federal office; and
Type 4—Services provided during any month by an
employee of a State, district, or local committee of
a political party who spends more than 25 percent
of his or her compensated time during that month
on activities in connection with a Federal election.
See 2 U.S.C. 431(20) and 11 CFR 100.24.

3Levin funds are funds that are raised by State,
district, or local party committees and organizations
pursuant to the restrictions in 11 CFR 300.31 and
disbursed subject to the restrictions in 11 CFR
300.32. See 11 CFR 300.2(i).

4 All comments on the NPRM are available at
http://www.fec.gov/law/
law_rulemakings.shtml#levin.

least 30 calendar days before they take
effect. The final rule that follows was
transmitted to Congress on November
10, 2005.

Explanation and Justification

11 CFR 300.32(c)—Conditions and
Restrictions on Spending Levin Funds

The Bipartisan Campaign Reform Act
of 2002 (“BCRA”), Pub. L. 107-155, 116
Stat. 81 (2002), amended the Federal
Election Campaign Act of 1971 (the
“Act”), 2 U.S.C. 431 et seq., in many
respects. Section 441i(b)(1) of the Act,
as added by BCRA, provides that State,
district, and local political party
committees generally must use Federal
funds5 to pay for FEA. However, the
Levin Amendment (2 U.S.C. 441i(b)(2))
provides an exception for two types of
FEA, for which State, district, and local
political party committees may allocate
disbursements between Federal funds
and Levin funds in accordance with
allocation ratios determined by the
Comumission. 2 U.S.C. 441i(b)(2); see
also 11 CFR 300.2(i), 300.32, and
300.33. Types 1 and 2 FEA, which
involve certain voter registration, get-
out-the-vote, voter identification, and
generic campaign activity, are allocable
between Federal and Levin funds, so
long as the activities do not refer to a
clearly identified Federal candidate
(““allocable Type 1&2 FEA”). See 2
U.S.C. 441i(b)(2)(B)(i) and 11 CFR
300.32(c).

In 2002, the Commission promulgated
regulations at 11 CFR Part 300
implementing BCRA. See Final Rules
and Explanation and Justification for
Prohibited and Excessive Contributions;
Non-Federal Funds or Soft Money, 67
FR 49064 (July 29, 2002). Specifically,
11 CFR 300.32(c)(4) required any State,
district, or local committee or
organization of a political party that
disburses more than $5,000 for allocable
Type 1&2 FEA in a calendar year either
to pay for such allocable FEA entirely
with Federal funds or to allocate the
disbursements between Federal funds
and Levin funds. The same provision
also created a ‘“de minimis exemption”
for any State, district, or local party
committee or organization whose
disbursements for allocable Type 1&2
FEA aggregate $5,000 or less in a

5 “Federal funds” are funds that comply with the
limits, prohibitions, and reporting requirements of
the Act. See 11 CFR 300.2(g).
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calendar year, thereby permitting such
party committees and organizations to
pay for these expenses entirely with
Levin funds.

The $5,000 Exemption was one of
several regulations at issue in Shays v.
FEC, 337 F.Supp.2d 28 (D.D.C. 2004)
(“Shays District”), aff'd, 414 F.3d 76
(D.C. Cir. July 15, 2005) (““Shays
Appeal”), reh’g en banc denied (October
21, 2005) (No. 04-5352). The District
Court in Shays District held that the
$5,000 Exemption in 11 CFR
300.32(c)(4) was inconsistent with
Congress’s intent, as expressed in
BCRA, to require State, district, and
local party committees to pay for
allocable Type 1&2 FEA either solely
with Federal funds or with an allocated
mix of Federal funds and Levin funds.
Shays District at 114-17.

The Commission appealed the District
Court’s ruling regarding several of its
regulations, including 11 CFR
300.32(c)(4). On July 15, 2005, the Court
of Appeals for the D.C. Circuit affirmed
the District Court’s invalidation of the
$5,000 Exemption. Shays Appeal at 115.
In affirming the District Court’s
invalidation of the $5,000 Exemption,
the Court of Appeals concluded that the
Commission had failed to establish that
the $5,000 Exemption was ““in fact de
minimis.” Shays Appeal at 114. The
Court of Appeals also concluded that
because Congress had exercised its
judgment in enacting the Levin
Amendment, “Congress’s rationale for
including activities in the Levin
Amendment obviously affords no
justification for excluding them from
Levin allocation, the very form of
regulation Congress chose.” Id.
(emphasis in original).

The NPRM proposed to eliminate
entirely the $5,000 Exemption in 11
CFR 300.32(c)(4). In response to the
NPRM, eight commenters urged the
Commission to eliminate the $5,000
Exemption altogether. These
commenters stated that BCRA was clear
on its face and argued that the Levin
Amendment itself reflected Congress’s
narrowly-drawn exception allowing
State, district, and local party
committees to use only Federal funds or
to allocate between Federal and Levin
funds for allocable Type 1&2 FEA. Four
of the commenters noted that the Levin
Amendment was, itself, a compromise
reached during Congressional
deliberation. These commenters
asserted that Congress had
contemplated that Levin funds always
would be used in combination with
Federal funds for allocable Type 1&2
FEA, recognizing that FEA activities
influence Federal elections.

On the other hand, one commenter
favored retaining the $5,000 Exemption,
stating that the exemption did not
undermine Congressional intent.
Specifically, this commenter asserted
that absent the $5,000 Exemption, a
strict application of the Levin
Amendment would lead to suppression
of “local grassroots activity in favor of
non-party or large institutional party
activity”” and that this was “an unlikely
objective” for Congress.

1. Elimination of the Current $5,000
Exemption. In light of the conclusions
reached by the Court of Appeals in
Shays Appeal, which precluded
retaining the current rule, the
Commission has decided to eliminate
the $5,000 Exemption from paragraph
(c)(4) of section 300.32. Thus, revised
paragraph (c)(4) requires State, district,
and local committees and organizations
of political parties to pay for all
allocable Type 1&2 FEA either entirely
with Federal funds or with an allocated
mix of Federal funds and Levin funds,
without regard to the total amount of
their annual disbursements. The
wording of revised 11 CFR 300.32(c)(4)
also includes a conforming revision that
replaces the word “may” with “must”
to reflect unambiguously that State,
district, and local party committees and
organizations must choose between
paying for such expenditures either
entirely with Federal funds or with an
allocated mix of Federal funds and
Levin funds.

2. Rejection of a Restructured
Exemption. As noted above, the NPRM
also requested comments on a possible
restructuring of the exemption in
section 300.32(c)(4) to mirror the
reporting exception contained in section
434(e)(2)(A) of the Act, which exempts
State, district, and local party
committees from reporting FEA if they
have combined receipts and
disbursements for FEA (whether
allocable or not) that together aggregate
to less than $5,000 in a calendar year.
Seven commenters addressed the
restructuring proposal, all of them
asserting that any restructured
exemption would be contrary to
Congressional intent.

As discussed above, the Court of
Appeals held that the careful balance
already reflected in the Levin
Amendment represents Congress’s
exercise of its judgment, and effectively
precludes the Commission from
promulgating a further exemption
unless such an exemption were “truly
de minimis.” Shays Appeal at 114. In
light of the comments received in this
rulemaking and the decision of the
Court of Appeals, the Commission has

decided not to adopt the restructuring
proposal contained in the NPRM.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) Regulatory Flexibility Act

The Commission certifies that the
attached final rule does not have a
significant economic impact on a
substantial number of small entities.
The basis for this certification is that the
organizations affected by this final rule
are State, district, and local party
committees and organizations, which
are not ““small entities”” under 5 U.S.C.
601. These not-for-profit committees do
not meet the definition of “small
organization,” which requires that the
enterprise be independently owned and
operated and not dominant in its field.

5 U.S.C. 601(4). State political party
committees are not independently
owned and operated because they are
not financed and controlled by a small
identifiable group of individuals, and
they are affiliated with the larger
national political party organizations. In
addition, the State political party
committees representing the Democratic
and Republican parties have a major
controlling influence within the
political arena of their State and are
thus dominant in their field. District
and local party committees are generally
considered affiliated with the State
committees and need not be considered
separately. To the extent that any State
party committees representing minor
political parties might be considered
“small organizations,” the number
affected by this final rule is not
substantial.

List of Subjects in 11 CFR Part 300

Campaign funds, Nonprofit
organizations, Political candidates,
Political committees and parties,
Reporting and recordkeeping
requirements.

m For the reasons set out in the
preamble, the Federal Election
Commission is amending Subchapter C
of Chapter I of Title 11 of the Code of
Federal Regulations as follows:

PART 300—NON-FEDERAL FUNDS

m 1. The authority citation for Part 300
continues to read as follows:

Authority: 2 U.S.C. 434(e), 438(a)(8),
441a(a), 441i, 453.

m 2. Section 300.32 is amended by
revising paragraph (c)(4) to read as
follows:

§300.32 Expenditures and disbursements.
* * * * *

(c) Conditions and restrictions on
spending Levin funds. * * *
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(4) The disbursements for allocable
Federal election activity must be paid
for either entirely with Federal funds or
by allocating between Federal funds and
Levin funds according to 11 CFR 300.33.

* * * * *

Dated: November 10, 2005.
Scott E. Thomas,
Chairman, Federal Election Commaission.
[FR Doc. 05-22778 Filed 11-16—05; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 4 and 19
[Docket No. 05-19]
RIN 1557-AC94

FEDERAL RESERVE SYSTEM

12 CFR Parts 263 and 264a
[Docket No. R—1230]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 308 and 336

RIN 3064—-AC92

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 507 and 509
[No. 2005-48]
RIN 1550-AB99

One-Year Post-Employment
Restrictions for Senior Examiners

AGENCIES: Office of the Comptroller of
the Currency (OCC), Treasury; Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); and
Office of Thrift Supervision (OTS),
Treasury.

ACTION: Final rule.

SUMMARY: The OCC, Board, FDIC and
OTS (the Agencies) have jointly adopted
final rules to implement section 6303(b)
of the Intelligence Reform and
Terrorism Prevention Act of 2004
(Intelligence Reform Act), which
imposes post-employment restrictions
on senior examiners of depository
institutions and depository institution
holding companies. Under section
6303(b), and the Agencies’ final
implementing rules, a senior examiner

employed by an Agency or a Federal
Reserve Bank (Reserve Bank) may not
knowingly accept compensation as an
employee, officer, director, or
consultant from certain depository
institutions or depository institution
holding companies he or she examined,
or from certain related entities, for one
year after the examiner leaves the
employment or service of the Agency or
Reserve Bank. If an examiner violates
the one-year restriction, the statute
requires the appropriate Federal
banking agency to seek an order of
removal and prohibition, a civil money
penalty of up to $250,000, or both.
Section 10(k) will become effective on
December 17, 2005.

DATES: Effective Date: December 17,
2005.

FOR FURTHER INFORMATION CONTACT:

OCC: Mitchell Plave, Counsel,
Legislative and Regulatory Activities
Division, (202) 874-5090; Stuart
Feldstein, Assistant Director, Legislative
and Regulatory Activities Division,
(202) 874-5090; or Barrett Aldemeyer,
Senior Counsel, Administrative and
Internal Law Division, (202) 874—4460,
Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219.

Board: Cary K. Williams, Assistant
General Counsel, (202) 452—-3295,
Kieran J. Fallon, Assistant General
Counsel, (202) 452—-5270, Andrea
Tokheim, Attorney, (202) 452-2300,
Legal Division; William Spaniel, Deputy
Associate Director, (202) 452—-3469, or
Jinai Holmes, Senior Financial Analyst,
(202) 452-2834, Division of Banking
Supervision and Regulation; for users of
Telecommunication Devices for the Deaf
(TDD) only, contact (202) 263—4869.

FDIC: Robert J. Fagan, Ethics Program
Manager, Legal Division, (202) 898—
6808; Stephen P. Gaddie, Special
Assistant to the Deputy Director,
Division of Supervision and Consumer
Protection, (202) 898—6575; Richard
Osterman, Senior Counsel, Legal
Division, (202) 898-7028; and Kymberly
K. Copa, Counsel, Legal Division, (202)
898-8832, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429.

OTS: Elizabeth Moore, Special
Counsel, Litigation Division, (202) 906—
7039; or Karen Osterloh, Special
Counsel, Regulations and Legislation
Division, (202) 906—6639, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION:

I. Background

Under section 6303(b) of the
Intelligence Reform Act,? which added
a new section 10(k) to the Federal
Deposit Insurance Act (FDI Act), an
officer or employee of an Agency or
Reserve Bank who acts as a ““senior
examiner” for a particular depository
institution may not, within one year
after terminating employment with the
relevant Agency or Reserve Bank,
knowingly accept compensation as an
officer, director, employee or consultant
from that depository institution or any
company (including a bank holding
company or savings and loan holding
company) that controls the depository
institution.2 Section 10(k) imposes a
similar post-employment restriction on
an officer or employee who acts as the
“senior examiner” of a particular
depository institution holding company,
but in these circumstances, the post-
employment restrictions apply to
relationships with the depository
institution holding company and any
depository institution subsidiary of the
holding company.? The restrictions in
section 10(k) apply only to examiners
who served as a senior examiner for a
particular depository institution or
holding company for two or more
months during the final twelve months
of their employment at the Agency or
Reserve Bank.

If a senior examiner violates the one-
year post-employment restrictions in
section 10(k), the statute requires the
appropriate Federal banking agency to
initiate proceedings to impose an order
of removal and prohibition or a civil
money penalty, or both, on the former
senior examiner. Congress directed each
Agency to prescribe regulations to
administer and carry out section 10(k),
including rules, regulations or
guidelines to define the scope of
persons who are ‘“‘senior examiners.”’
The post-employment restrictions in
section 10(k) are in addition to any
other conflict of interest and ethics rules
and restrictions that may apply to

1Pub. L. 108-458, 118 Stat. 3638, 3751-53 (Dec.
17, 2004).

2For purposes of section 10(k), the term
“depository institution” includes an uninsured
branch or agency of a foreign bank, if the branch
or agency is located in a state of the United States.
See 12 U.S.C. 1820(k)(2)(A). The FDIC has made a
minor technical change to the definition of
“depository institution” in its regulation to
recognize that the term may include uninsured
branches or agencies of foreign banks for these
purposes.

3For purposes of the post-employment restriction
of section 10(k), the term “depository institution
holding company’’ means a bank holding company
or a savings and loan holding company, and also
includes, among other things, a foreign bank that
has a branch, agency, or commercial lending
company subsidiary in the United States.



69634 Federal Register/Vol. 70,

No. 221/Thursday, November 17, 2005/Rules and Regulations

examiners under applicable Federal law
or the internal codes of conduct
established by an Agency or a Reserve
Bank.

II. Proposed Rule and Comments
Received

On August 5, 2005, the Agencies
jointly published proposed rules that
would implement the post-employment
restrictions in section 10(k).4 The
proposed rules defined the term “‘senior
examiner,” discussed the types of
Agency and Federal Reserve examiners
that would be considered a ““senior
examiner” in light of the examination
programs of each Agency, addressed the
nature and scope of the one-year post-
employment restriction, and described
the procedures for seeking penalties on
senior examiners who violate section
10(k).

The Agencies received comments on
the proposal from a trade association for
banking institutions and an individual.
The banking trade association endorsed
the proposed rule without suggestions
for change and, in particular, noted that
the proposed definition of ““senior
examiner” clearly and appropriately
defined those individuals who would be
subject to the statutory restriction in
accordance with Congress’ intent. The
individual commenter also generally
supported the proposed rules, but asked
that the Agencies clarify the rules’
application in certain respects. For
example, the commenter asked that the
Agencies clarify whether an examiner
who performs periodic, short-term
examinations of a depository institution
or depository institution holding
company would be considered a “senior
examiner.”

II1. Final Rule

The Agencies have adopted final rules
that are substantively identical to the
proposed rules. The Agencies, however,
have made minor, technical changes to
the rules as discussed below. As
required, the Agencies have consulted
with each other to assure that the final
rules are, to the extent possible,
consistent, comparable and practicable,
taking into account the differences in
the supervisory programs utilized by the
Agencies for the supervision of
depository institutions and depository
institution holding companies.?

A. Definition of “Senior Examiner”

The post-employment restrictions in
section 10(k) apply only to an officer or
employee of an Agency or Reserve Bank
who serves as the ‘“senior examiner” (or

470 FR 45323 (Aug. 5, 2005).
512 U.S.C. 1820(k)(4)(B).

in a functionally equivalent position) of
a particular depository institution or
depository institution holding company
and who, in this capacity, has
“continuing, broad responsibility for the
examination (or inspection) of that
depository institution or depository
institution holding company” on behalf
of the relevant Agency or Reserve
Bank.® The final rules, like the proposed
rules, provide that an officer or
employee of an Agency or a Reserve
Bank will be considered the “senior
examiner” for a particular depository
institution or depository institution
holding company if:

e The individual has been authorized
by the relevant Agency to conduct
examinations or inspections on behalf of
the Agency;?

e The relevant Agency or Reserve
Bank has assigned the individual
continuing, broad, and lead
responsibility for examining or
inspecting the depository institution or
holding company; and

e The individual’s responsibilities for
the depository institution or holding
company represent a substantial portion
of the individual’s assigned
responsibilities and require the
individual to routinely interact with
officers or employees of the institution,
holding company, or its affiliates.

To be considered a ‘““senior
examiner,” an officer or employee must
meet each of the criteria listed above.
Thus, if a substantial portion of an
examiner’s responsibilities involve
conducting or leading a targeted
examination (such as a review of an
institution’s credit risk management,
information systems or internal audit
functions), but the examiner does not
have broad and lead responsibility for
the Agency’s or Reserve Bank’s overall
examination program with respect to the
institution, the examiner would not be
considered a “senior examiner” with
respect to the institution. Such an
examiner is not likely to develop the
type and degree of relationship with any
one institution that the post-
employment restriction was designed to
address. In addition, the final rules
would not cover an examiner who
performs only periodic, short-term
examinations of a depository institution
or depository institution holding

6 Id. § 1820(k)(1)(B).

7The Agencies have modified the proposed rules
to refer to individuals who have been “authorized”
to conduct examinations, rather than
“commissioned” or “designated” to conduct
examinations, to reflect the fact that some
individuals authorized to conduct examinations of
depository institutions or holding companies may
be credentialed to conduct such examinations, but
not yet formally be “commissioned” to do so.

company and who does not have
ongoing, continuing responsibility for
the institution or holding company.
Similarly, an examiner who divides his
or her time across a portfolio of
depository institutions or holding
companies, each of which does not
represent a substantial portion of the
examiner’s responsibilities, also would
not be considered a ‘“‘senior examiner.”

To be a “senior examiner,” the
examiner also must have “continuing”
responsibility for the relevant Agency’s
or Reserve Bank’s supervisory program
with respect to the particular depository
institution or depository institution
holding company. The Agencies believe
that an examiner would have
“continuing” responsibility for an
institution or holding company only
when the examiner’s responsibilities for
the institution or company were
expected to continue for a sufficient
period of time, for example, for at least
two months, that would enable the
examiner to develop the type and degree
of “meaningful,” “dedicated” and
“sustained” relationship with the
institution or company that the statute
was designed to address.8

The Agencies believe that the
definition of “senior examiner”
properly applies the post-employment
restrictions in section 10(k) to those
examiners who, by reason of their
position and assigned responsibilities,
have broad responsibility for a
depository institution or depository
institution holding company and are
expected to devote a substantial amount
of their time to that institution or
holding company on a continuing basis.

Because the titles and roles of
examiners vary among the Agencies, the
preamble to the proposed rules
described the types of examiners that
each Agency expected would be
considered a “senior examiner” in light
of the structure and nature of the
Agency’s supervisory program.® The
trade association commenter found that
these descriptions were very helpful,
and the Agencies believe these
descriptions accurately describe the
types of examiners that may be
considered ‘“‘senior examiners” under
the Agencies’ current supervisory
programs. To further help examiners
comply with the one-year post-
employment restrictions, the Agencies
intend to establish and maintain
appropriate procedures to notify an
examiner in writing if the relevant
Agency believes the examiner’s assigned
responsibilities would cause the

8150 Cong. Rec. S10356 (daily ed. Oct. 4, 2004)
(statement of Sen. Levin).
9 See 70 FR 45326-45327 (August 5, 2005).
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examiner to be considered a “senior
examiner” with respect to any
depository institution or depository
institution holding company.
Nonetheless, the post-employment
restrictions in section 10(k) and the final
rules apply directly to senior examiners,
and examiners are responsible for
becoming familiar with and ensuring
their own compliance with the statute.
Accordingly, examiners who have
questions concerning whether they may
be considered a “senior examiner” for
an institution or holding company are
encouraged to contact the appropriate
persons at their respective Agency or
Reserve Bank.

B. One-Year Post-Employment
Restrictions

If an officer or employee of an Agency
or a Reserve Bank serves as the senior
examiner for a depository institution
during two or more months of the
individual’s final twelve months of
employment with the Agency or Reserve
Bank, section 10(k) prohibits the
individual from knowingly accepting
compensation as an employee, officer,
director, or consultant from the
depository institution or any company
that controls the depository institution
(including a bank holding company or
savings and loan holding company) for
one year after leaving the employment
of the Agency or Reserve Bank. Because
the prohibition extends to companies
that control the relevant depository
institution, it would not prohibit the
senior examiner from accepting
employment with a subsidiary or
affiliate of a bank holding company,
savings and loan holding company, or
other company that controls the
depository institution (other than the
depository institution for which the
individual served as a senior
examiner).10

If an officer or employee serves as the
senior examiner for a depository
institution holding company for two or
more months during the last twelve
months of his or her employment with
an Agency or a Reserve Bank, the statute
and final rule prohibit the individual
from becoming employed by, or
otherwise accepting compensation in
the manner described above, from that
holding company or any depository
institution subsidiary of the holding

10 The Agencies note, however, that a former
senior examiner may not evade the post-
employment restrictions in section 10(k) by
nominally accepting employment with a company
not directly covered by the post-employment
restrictions, but then functionally serve as an
officer, employee, director, or consultant for a
depository institution or company that the former
senior examiner would have been prohibited from
working for directly.

company for one year after leaving the
employment of the Agency or Reserve
Bank.

Under section 10(k), a person is
deemed to be a consultant for purposes
of the one-year post-employment
restrictions only if such person “directly
works on matters for, or on behalf of,”
the relevant depository institution,
depository institution holding company
or other company.1! The Agencies have
incorporated this rule of construction
into the final rules. We interpret this
provision to mean that a former senior
examiner who joins a consulting or
other firm may not, during the twelve-
month post-employment “cooling-off”
period, participate in any work that the
firm is conducting for a depository
institution or company that the former
senior examiner would be prohibited
from doing directly.12 The former senior
examiner would not, however, violate
the post-employment restrictions in
section 10(k) by joining a firm that
performs work for such an institution or
company as long as the former senior
examiner does not personally
participate in any such work.

As provided by section 10(k), the
head of each Agency may waive
application of the statute’s post-
employment restrictions to a senior
examiner on a case-by-case basis if the
head of the Agency determines that
“granting the waiver would not affect
the integrity of the supervisory program
of [such Agency].” 13 The Agencies
expect to grant waivers only in special
circumstances. If an Agency grants a
waiver to a senior examiner, the post-
employment restrictions in section
10(k), and the associated penalties,
would not apply to the senior examiner.

C. Penalties

If a senior examiner violates the post-
employment restrictions in section
10(k), the statute requires the
appropriate Agency to seek one of the
following penalties:

e An order (1) removing the
individual from his or her position at,
or prohibiting the individual from
further participation in the affairs of, the
relevant depository institution,
depository institution holding company,
or other company for a period of up to
five years, and (2) prohibiting the
individual from participating in the
conduct of the affairs of any insured

1112 U.S.C. 1820(k)(3).

120f course, a former senior examiner who is self-
employed similarly may not accept compensation
for work performed as a consultant in his or her
individual capacity for the relevant depository
institution, depository institution holding company,
or other company.

13 ]d. § 1820(k)(5).

depository institution for a period of up
to five years; or

¢ A civil monetary penalty of not
more than $250,000.14
An Agency also has the discretion to
seek both of these penalties. A former
senior examiner who is subject to a
removal and prohibition order under
section 10(k) is also subject to
paragraphs (6) and (7) of section 8(e) of
the FDI Act, which pertain to the scope
of orders prohibiting a person from
participating in certain banking
activities.15 These provisions, for
example, would prohibit a former senior
examiner, for the duration of a
prohibition order issued under section
10(k), from participating in the affairs of
any bank holding company or
subsidiary of a bank holding company,
savings and loan holding company or
subsidiary of a savings and loan holding
company, foreign bank that operates a
branch, agency or commercial lending
company subsidiary in the United States
or any subsidiary of such a foreign bank,
or certain other entities, such as credit
unions.® In addition, these provisions
would prohibit the individual, during
the term of the prohibition order, from
accepting employment with any
appropriate Federal financial
institutions regulatory agency (as
defined in 12 U.S.C. 1818(e)(7)(D)), and
certain other Federal agencies. The
penalties that may apply to a senior
examiner under section 10(k) are in
addition to any other administrative,
civil, or criminal penalty that may
apply. ‘ )

Under section 10(k), to obtain an
order of removal or prohibition, an
Agency must follow the rules and
procedures that apply in similar types of
proceedings against depository
institutions and institution-affiliated
parties. Specifically, section 10(k) states
that removal and prohibition
proceedings must be conducted in
accordance with section 8(e)(4) of the
FDI Act, which provides the individual
the right to an administrative hearing
prior to final Agency action. Section
10(k) further provides that an Agency
seeking to impose a civil monetary
penalty on a former senior examiner
must do so either in accordance with

14 Id. § 1820(k)(6)(A). If the appropriate Federal
banking agency does not assess a civil monetary
penalty against a senior examiner who violates the
post-employment restrictions in section 10(k), the
Attorney General of the United States may bring a
civil action to impose such a penalty against the
senior examiner. Id.

15 Id. § 1820(k)(6)(B).

16 The appropriate Agency may consent to a
change in the application of this restriction as it
applies to a particular institution or other company,
as provided in section 8(e)(7)(B) of the FDI Act (12
U.S.C. 1818(e)(7)(B)).
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section 8(i) of the FDI Act, which also
provides the individual the right to an
administrative hearing prior to final
Agency action, or through a civil action
brought in an appropriate United States
District Court.®”

As stated in the preamble to the
proposal, the Agencies do not believe it
is necessary to codify these procedures,
which are adequately set forth in the
statute. Accordingly, the final rules
cross-reference the required statutory
procedures. Proceedings against
examiners for violations of the post-
employment restrictions would take
place in accordance with the Agencies’
rules of practice and procedure, and the
Agencies have amended the scope
sections of their respective Rules of
Practice and Procedure to reflect this
fact.

D. Effective Date

The Intelligence Reform Act provides
that the post-employment restrictions
imposed by section 10(k) shall become
effective on December 17, 2005.18
Accordingly, section 10(k) and the final
rules apply only to officers or
employees of an Agency or Reserve
Bank who terminate their employment
with the Agency or Reserve Bank on or
after December 17, 2005. As explained
in the proposal, however, because of the
statute’s twelve-month “look-back”
provision, an officer or employee who
leaves an Agency or a Reserve Bank
within one year of December 17, 2005,
may be subject to the post-employment
restrictions in section 10(k) based on his
or her examination responsibilities as
far back as December 17, 2004.

For example, if an Agency examiner
terminates his or her employment with
the relevant Agency on January 1, 2006,
and the individual, while employed by
the Agency, served as the “senior
examiner” for a particular depository
institution from May 1, 2005 to October
1, 2005, the individual is subject to the
post-employment restrictions. Although
the service that caused the individual to
be considered a ‘“‘senior examiner”
occurred prior to December 17, 2005,
such service occurred during the last
twelve months of the individual’s
employment with the Agency and,
accordingly, the examiner may not
become employed by the relevant
depository institution, or any company
that controls the depository institution,
until January 2, 2007. However, if in the
foregoing example the examiner
terminated his or her employment with
the Agency prior to December 17, 2005

17 Id. § 1820(k)(6).
18 See section 6303(d) of the Intelligence Reform
Act.

(the effective date of the statute), the
employee would not be subject to the

post-employment restrictions in section
10(k).

Regulatory Flexibility Act

Under section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b) (RFA), each Agency certifies that
the final rules will not have a significant
economic impact on a substantial
number of small entities. Section 10(k)
and the final rules impose post-
employment restrictions on certain
senior examiners employed by an
Agency or a Reserve Bank and do not
impose any obligations or restrictions
on banking organizations, including
small banking organizations.

Executive Order 12866

The OCC and OTS have determined
that this final rulemaking is not a
significant regulatory action under
Executive Order 12866.

Unfunded Mandates Reform Act of 1995

Under section 202 of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532 (Unfunded Mandates Act), the
OCC and OTS must prepare a budgetary
impact statement before promulgating
any rule likely to result in a Federal
mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
the OCC and OTS to identify and
consider a reasonable number of
regulatory alternatives before
promulgating the rule. The OCC and
OTS have determined that their
respective final rules will not result in
expenditures by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. Accordingly, neither
the OCC nor OTS has prepared a
budgetary impact statement or
specifically addressed the regulatory
alternatives considered.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. Ch.
3506; 5 CFR 1320 Appendix A.1), the
Agencies reviewed the final rule. No
collections of information pursuant to
the Paperwork Reduction Act are
contained in the final rule.

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999) requires
the Federal banking agencies to use

plain language in all proposed and final
rules published after January 1, 2000. As
noted above, commenters generally
found the proposed rules were clear and
the final rules are substantively similar
to the proposed rules.

List of Subjects
12 CFR Part 4

Administrative practice and
procedure, Availability and release of
information, Confidential business
information, Contracting outreach
program, Freedom of information,
National banks, Organization and
functions (government agencies),
Reporting and recordkeeping
requirements, Women and minority
businesses.

12 CFR Part 19

Administrative practice and
procedure, Crime, Equal access to
justice, Investigation, National banks,
Penalties, Securities.

12 CFR Part 263

Administrative practice and
procedure, Claims, Crime, Equal access
to justice, Lawyers, Penalties.

12 CFR Part 264a
Conflicts of interest.

12 CFR Part 308

Administrative practice and
procedure, Bank deposit insurance,
Claims, Crime, Equal access to justice,
Investigations, Lawyers, Penalties.

12 CFR Part 336

Conflict of interests.

12 CFR Part 507

Ethics, Governmental employees, OTS
employees.

12 CFR Part 509

Administrative practice and
procedure, Penalties.

Department of the Treasury

Office of the Comptroller of the
Currency

12 CFR Chapter I

Authority and Issuance

m For the reasons set forth in the
preamble, the OCC amends parts 4 and
19 of title 12 of the Code of Federal
Regulations as follows:

m 1. The title of part 4 is revised to read
as follows:
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PART 4—ORGANIZATION AND
FUNCTIONS, AVAILABILITY AND
RELEASE OF INFORMATION,
CONTRACTING OUTREACH
PROGRAM, POST-EMPLOYMENT
RESTRICTIONS FOR SENIOR
EXAMINERS

m 2. The authority citation for part 4 is
revised to read as follows:

Authority: 12 U.S.C. 93a. Subpart A also
issued under 5 U.S.C. 552; Subpart B also
issued under 5 U.S.C. 552; E.O. 12600 (3 CFR
1987 Comp., p. 235). Subpart C also issued
under 5 U.S.C. 301, 552; 12 U.S.C. 161, 481,
482, 484(a), 1442, 1817(a)(3), 1818(u) and (v),
1820(d)(6), 1820(k), 1821(c), 1821(0), 1821(t),
1831m, 1831p-1, 18310, 1867, 1951 et seq.,
2601 et seq., 2801 et seq., 2901 et seq., 3101
et seq., 3401 et seq.; 15 U.S.C. 77uu(b),
78q(c)(3); 18 U.S.C. 641, 1905, 1906; 29
U.S.C. 1204; 31 U.S.C. 9701; 42 U.S.C. 3601;
44 U.S.C. 3506, 3510. Subpart D also issued
under 12 U.S.C. 1833e.

m 3. A new subpart E is added to part
4 to read as follows:

Subpart E—One-Year Restrictions on
Post-Employment Activities of Senior
Examiners

Sec.

4.72  Scope and purpose.

4.73 Definitions.

4.74 One-year post-employment
restrictions.

4,75 Effective date; waivers.

4.76 Penalties.

§4.72 Scope and purpose.

This subpart describes those OCC
examiners who are subject to the post-
employment restrictions set forth in
section 10(k) of the Federal Deposit
Insurance Act (FDI Act) (12 U.S.C.
1820(k)) and implements those
restrictions for officers and employees
of the OCC.

§4.73 Definitions.

For purposes of this subpart:

Bank holding company means any
company that controls a bank (as
provided in section 2 of the Bank
Holding Company Act of 1956 (12
U.S.C. 1841 et seq.)).

Consultant. For purposes of this
subpart, a consultant for a national
bank, bank holding company, or other
company shall include only an
individual who works directly on
matters for, or on behalf of, such bank,
bank holding company, or other
company.

Control has the meaning given in
section 2 of the Bank Holding Company
Act (12 U.S.C. 1841(a)). For purposes of
this subpart, a foreign bank shall be
deemed to control any branch or agency
of the foreign bank.

Depository institution has the
meaning given in section 3 of the FDI
Act (12 U.S.C. 1813(c)). For purposes of
this subpart, a depository institution
includes an uninsured branch or agency
of a foreign bank, if such branch or
agency is located in any State.

Federal Reserve means the Board of
Governors of the Federal Reserve
System and the Federal Reserve Banks.

Foreign bank means any foreign bank
or company described in section 8(a) of
the International Banking Act of 1978
(12 U.S.C. 3106(a)).

Insured depository institution has the
meaning given in section 3 of the FDI
Act (12 U.S.C. 1813(c)(2)).

National bank means a national
banking association or a Federal branch
or agency of a foreign bank.

Senior examiner. For purposes of this
subpart, an officer or employee of the
OCC is considered to be the “senior
examiner” for a particular national bank
if—

(1) The officer or employee has been
authorized by the OCC to conduct
examinations on behalf of the OCGC;

(2) The officer or employee has been
assigned continuing, broad, and lead
responsibility for examining the
national bank; and

(3) The officer’s or employee’s
responsibilities for examining the
national bank—

(i) Represent a substantial portion of
the officer’s or employee’s assigned
responsibilities; and

(ii) Require the officer or employee to
interact routinely with officers or
employees of the national bank or its
affiliates.

§4.74 One-year post-employment
restrictions.

An officer or employee of the OCC
who serves as the senior examiner of a
national bank for two or more months
during the last twelve months of such
individual’s employment with the OCC
may not, within one year after leaving
the employment of the OCC, knowingly
accept compensation as an employee,
officer, director or consultant from the
national bank, or any company
(including a bank holding company)
that controls the national bank.

§4.75 Effective date; waivers.

The post-employment restrictions set
forth in section 10(k) of the FDI Act and
§4.74 do not apply to any officer or
employee of the OCC, or any former
officer or employee of the OCC, if—

(a) The individual ceased to be an
officer or employee of the OCC before
December 17, 2005; or

(b) The Comptroller of the Currency
certifies, in writing and on a case-by-

case basis, that granting the individual
a waiver of the restrictions would not
affect the integrity of the OCC’s
supervisory program.

§4.76 Penalties.

(a) Penalties under section 10(k) of
FDI Act. If a senior examiner of a
national bank, after leaving the
employment of the OCC, accepts
compensation as an employee, officer,
director, or consultant from that bank,
or any company (including a bank
holding company) that controls that
bank, then the examiner shall, in
accordance with section 10(k)(6) of the
FDI Act, be subject to one of the
following penalties—

(1) An order—

(i) Removing the individual from
office or prohibiting the individual from
further participation in the affairs of the
relevant national bank, bank holding
company, or other company that
controls such institution for a period of
up to five years; and

(ii) Prohibiting the individual from
participating in the affairs of any
insured depository institution for a
period of up to five years; or

(2) A civil monetary penalty of not
more than $250,000.

(b) Enforcement by appropriate
Federal banking agency. Violations of
§ 4.74 shall be administered or enforced
by the appropriate Federal banking
agency for the depository institution or
depository institution holding company
that provided compensation to the
former senior examiner. For purposes of
this paragraph, the appropriate Federal
banking agency for a company that is
not a depository institution or
depository institution holding company
shall be the Federal banking agency that
formerly employed the senior examiner.

(c) Scope of prohibition orders. Any
senior examiner who is subject to an
order issued under paragraph (a) of this
section shall, as required by 12 U.S.C.
1820(k)(6)(B), be subject to paragraphs
(6) and (7) of section 8(e) of the FDI Act
(12 U.S.C. 1818(e)(6)—(7)) in the same
manner and to the same extent as a
person subject to an order issued under
section 8(e).

(d) Procedures. The procedures
applicable to actions under paragraph
(a) of this section are provided in
section 10(k)(6) of the FDI Act (12
U.S.C. 1820(k)(6)) and in 12 CFR part
19.

(e) Remedies not exclusive. The OCC
may seek both of the penalties described
in paragraph (a) of this section. In
addition, a senior examiner who accepts
compensation as described in § 4.74
may be subject to other administrative,
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civil or criminal remedies or penalties
as provided in law.

PART 19—RULES OF PRACTICE AND
PROCEDURE

m 4. The authority citation for part 19
continues to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 93(b), 93a, 164, 505, 1817, 1818, 1820,
1831m, 18310, 1972, 3102, 3108(a), 3909 and
4717; 15 U.S.C. 78(h) and (i), 780—4(c), 780—
5, 78q—1, 78s, 78u, 78u-2, 78u-3, and 78w;
28 U.S.C. 2461 note; 31 U.S.C. 330 and 5321;
and 42 U.S.C. 4012a.

m 5. Section 19.1 is amended by
redesignating paragraph (g) as paragraph
(h), removing the word “and” at the end
of the paragraph (f), and adding a new
paragraph (g) to read as follows:

§19.1 Scope.

* * * * *

(g) Removal, prohibition, and civil
monetary penalty proceedings under
section 10(k) of the FDI Act (12 U.S.C.
1820(k)) for violations of the post-
employment restrictions imposed by

that section; and
* * * * *

Dated: November 14, 2005.
John C. Dugan,
Comptroller of the Currency.

Board of Governors of the Federal
Reserve System

12 CFR Chapter I

Authority and Issuance

m For the reasons set forth in the
preamble, the Board is amending part
263 and adding a new part 264a to Title
12, Chapter II, of the Code of Federal
Regulations as follows:

PART 263—RULES OF PRACTICE FOR
HEARINGS

m 1. The authority citation for part 263
continues to read as follows:

Authority: 5 U.S.C. 504; 12 U.S.C. 248,
324, 504, 505, 1817(j), 1818, 1828(c), 18310,
1831p-1, 1847(b), 1847(d), 1884(b),
1972(2)(F), 3105, 3107, 3108, 3907, 3909; 15
U.S.C. 21, 780—4, 780-5, 78u—2; and 28
U.S.C. 2461 note.

m 2. Section 263.1 is amended by
redesignating paragraph (g) as paragraph
(h), removing the word “and” at the end
of the paragraph (f), and adding new
paragraph (g) to read as follows:

§263.1 Scope.

* * * * *

(g) Removal, prohibition, and civil
monetary penalty proceedings under
section 10(k) of the FDI Act (12 U.S.C.
1820(k)) for violations of the special

post-employment restrictions imposed
by that section; and

* * * * *

m 3. New part 264a is added to read as
follows:

PART 264a—POST-EMPLOYMENT
RESTRICTIONS FOR SENIOR
EXAMINERS

Sec.

264a.1 What is the purpose and scope of
this part?

264a.2 Who is considered a senior
examiner of the Federal Reserve?

264a.3 What special post-employment
restrictions apply to senior examiners?

264a.4 When do these special restrictions
become effective and may they be
waived?

264a.5 What are the penalties for violating
these special post-employment
restrictions?

264a.6 What other definitions and rules of
construction apply for purposes of this
part?

Authority: 12 U.S.C. 1820(k).

§264a.1
this part?

What is the purpose and scope of

This part identifies those officers and
employees of the Federal Reserve that
are subject to the special post-
employment restrictions set forth in
section 10(k) of the Federal Deposit
Insurance Act (FDI Act) and implements
those restrictions as they apply to
officers and employees of the Federal
Reserve.

§264a.2 Who is considered a senior
examiner of the Federal Reserve?

For purposes of this part, an officer or
employee of the Federal Reserve is
considered to be the “‘senior examiner”
for a particular state member bank, bank
holding company or foreign bank if—

(a) The officer or employee has been
authorized by the Board to conduct
examinations or inspections on behalf of
the Board;

(b) The officer or employee has been
assigned continuing, broad and lead
responsibility for examining or
inspecting the state member bank, bank
holding company or foreign bank; and

(c) The officer’s or employee’s
responsibilities for examining,
inspecting and supervising the state
member bank, bank holding company or
foreign bank—

(1) Represent a substantial portion of
the officer’s or employee’s assigned
responsibilities; and

(2) Require the officer or employee to
interact routinely with officers or
employees of the state member bank,
bank holding company or foreign bank
or its affiliates.

§264a.3 What special post-employment
restrictions apply to senior examiners?

(a) Senior Examiners of State Member
Banks. An officer or employee of the
Federal Reserve who serves as the
senior examiner of a state member bank
for two or more months during the last
twelve months of such individual’s
employment with the Federal Reserve
may not, within one year after leaving
the employment of the Federal Reserve,
knowingly accept compensation as an
employee, officer, director or consultant
from—

(1) The state member bank; or

(2) Any company (including a bank
holding company) that controls the state
member bank.

(b) Senior Examiners of Bank Holding
Companies. An officer or employee of
the Federal Reserve who serves as the
senior examiner of a bank holding
company for two or more months during
the last twelve months of such
individual’s employment with the
Federal Reserve may not, within one
year of leaving the employment of the
Federal Reserve, knowingly accept
compensation as an employee, officer,
director or consultant from—

(1) The bank holding company; or

(2) Any depository institution that is
controlled by the bank holding
company.

(c) Senior Examiners of Foreign
Banks. An officer or employee of the
Federal Reserve who serves as the
senior examiner of a foreign bank for
two or more months during the last
twelve months of such individual’s
employment with the Federal Reserve
may not, within one year of leaving the
employment of the Federal Reserve,
knowingly accept compensation as an
employee, officer, director or consultant
from—

(1) The foreign bank; or

(2) Any branch or agency of the
foreign bank located in the United
States; or

(3) Any other depository institution
controlled by the foreign bank.

§264a.4 When do these special
restrictions become effective and may they
be waived?

The post-employment restrictions set
forth in section 10(k) of the FDI Act and
§ 264a.3 do not apply to any officer or
employee of the Federal Reserve, or any
former officer or employee of the
Federal Reserve, if—

(a) The individual ceased to be an
officer or employee of the Federal
Reserve before December 17, 2005; or

(b) The Chairman of the Board of
Governors certifies, in writing and on a
case-by-case basis, that granting the
individual a waiver of the restrictions
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would not affect the integrity of the
Federal Reserve’s supervisory program.

§264a.5 What are the penalties for
violating these special post-employment
restrictions?

(a) Penalties under section 10(k) of
FDI Act.—A senior examiner of the
Federal Reserve who, after leaving the
employment of the Federal Reserve,
violates the restrictions set forth in
§ 264a.3 shall, in accordance with
section 10(k)(6) of the FDI Act, be
subject to one or both of the following
penalties—

(1) An order—

(i) Removing the individual from
office or prohibiting the individual from
further participation in the affairs of the
relevant state member bank, bank
holding company, foreign bank or other
depository institution or company for a
period of up to five years; and

(ii) Prohibiting the individual from
participating in the affairs of any
insured depository institution for a
period of up to five years; and/or

(2) A civil monetary penalty of not
more than $250,000.

(b) Imposition of penalties. The
penalties described in paragraph (a) of
this section shall be imposed by the
appropriate Federal banking agency as
determined under section 10(k)(6) of the
FDI Act, which may be an agency other
than the Federal Reserve.

(c) Scope of prohibition orders. Any
senior examiner who is subject to an
order issued under paragraph (a) of this
section shall, as required by section
10(k)(6)(B) of the FDI Act, be subject to
paragraphs (6) and (7) of section 8(e) of
the FDI Act in the same manner and to
the same extent as a person subject to
an order issued under section 8(e).

(d) Procedures. The procedures
applicable to actions under paragraph
(a) of this section are provided in
section 10(k)(6) of the FDI Act.

(e) Other penalties. The penalties set
forth in paragraph (a) of this section are
not exclusive, and a senior examiner
who violates the restrictions in § 264a.3
also may be subject to other
administrative, civil or criminal
remedies or penalties as provided in
law.

§264a.6 What other definitions and rules
of construction apply for purposes of this
part?

For purposes of this part—

(a) Bank holding company means any
company that controls a bank (as
provided in section 2 of the Bank
Holding Company Act of 1956 (12
U.S.C. 1841 et seq.)).

(b) A person shall be deemed to act as
a consultant for a bank or other

company only if such person works
directly on matters for, or on behalf of,
such bank or other company.

(c) Control has the meaning given in
section 2 of the Bank Holding Company
Act.

(d) Depository institution has the
meaning given in section 3 of the FDI
Act and includes an uninsured branch
or agency of a foreign bank, if such
branch or agency is located in any State.

(e) Federal Reserve means the Board
of Governors of the Federal Reserve
System and the Federal Reserve Banks.

(f) Foreign bank means any foreign
bank or company described in section
8(a) of the International Banking Act of
1978 (12 U.S.C. 3106(a)).

(g) Insured depository institution has
the meaning given in section 3 of the
FDI Act.

Dated: November 10, 2005.

By order of the Board of Governors of the
Federal Reserve System.
Robert deV. Frierson,
Deputy Secretary of the Board.

Federal Deposit Insurance Corporation
12 CFR Chapter III
Authority and Issuance

m For the reasons set forth in the
preamble, the FDIC amends chapter III
of title 12 of the Code of Federal
Regulations as follows:

PART 308—RULES OF PRACTICE AND
PROCEDURES

m 1. The authority for part 308
continues to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 93(b), 164, 505, 1815(e), 1817, 1818,
1820, 1828, 1829, 1829b, 1831i, 1831m(g)(4),
18310, 1831p—1, 1832(c), 1884(b), 1972,
3102, 3108(a), 3349, 3909, 4717; 15 U.S.C.
78(h) and (i), 780—4(c), 780-5, 78q—1, 78s,
78u, 78u—2, 78u-3, 78w, 6801(b), 6805(b)(1);
28 U.S.C. 2461 note; 31 U.S.C. 330, 5321; 42
U.S.C. 4012a; Sec. 3100(s) Pub. L. 104-134,
110 Stat. 1321-358.

m 2.In § 308.1, redesignate paragraph (g)
as paragraph (h), remove the word
“and” at the end of the paragraph (f),
and add a new paragraph (g) to read as
follows:

§308.1 Scope.
* * * * *

(g) Proceedings under section 10(k) of
the FDIA (12 U.S.C. 1820(k)) to impose
penalties for violations of the post-
employment restrictions under that

subsection; and
* * * * *

PART 336—FDIC EMPLOYEES

m 3. Subpart C is added to Part 336 to
read as follows:

Subpart C—One-Year Restriction on
Post-Employment Activities of Senior
Examiners

Sec.

336.10 Purpose and scope.

336.11 Definitions.

336.12 One-year post-employment
restriction.

336.13 Penalties.

Authority: 12 U.S.C. 1819 and 1820(k).

§336.10 Purpose and scope.

This subpart applies to officers or
employees of the FDIC who are subject
to the post-employment restrictions set
forth in section 10(k) of the Federal
Deposit Insurance Act, 12 U.S.C.
1820(k), and implements those
restrictions as they apply to officers and
employees of the FDIC.

§336.11

For purposes of this subpart:

(a) Bank holding company has the
meaning given to such term in section
2 of the Bank Holding Company Act of
1956 (12 U.S.C. 1841(a)).

(b) A consultant for an insured
depository institution or other company
shall include only individuals who
work directly on matters for, or on
behalf of, such institution or other
company.

(c) Control has the meaning given to
such term in section 336.3(b), and a
foreign bank shall be deemed to control
any insured branch of the foreign bank.

(d) Depository institution means any
bank or savings association, including a
branch of a foreign bank, if such branch
is located in the United States.

(e) Foreign bank means any bank or
company described in section 8(a) of the
International Banking Act of 1978 (12
U.S.C. 3106(a)).

(f) Savings and loan holding company
has the meaning given to such term in
section 10(a)(1)(D) of the Home Owners’
Loan Act (12 U.S.C. 1467a(a)(1)(D)).

(g) A senior examiner for an insured
depository institution means an officer
or employee of the FDIC—

(1) who has been authorized by the
FDIC to conduct examinations or
inspections of insured depository
institutions on behalf of the FDIC;

(2) who has been assigned continuing,
broad, and lead responsibility for the
examination or inspection of the
institution;

(3) who routinely interacts with
officers or employees of the institution
or its affiliates; and

(4) whose responsibilities with
respect to the institution represent a
substantial portion of the FDIC officer or
employee’s overall responsibilities.

Definitions.
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§336.12 One-year post-employment
restriction.

(a) Prohibition. An officer or
employee of the FDIC who serves as a
senior examiner of an insured
depository institution for at least 2
months during the last 12 months of
that individual’s employment with the
FDIC may not, within 1 year after the
termination date of his or her
employment with the FDIC, knowingly
accept compensation as an employee,
officer, director, or consultant from—

(1) The insured depository institution;
or

(2) Any company (including a bank
holding company or savings and loan
holding company) that controls such
institution.

(b) Waivers. The post-employment
restrictions in paragraph (a) of this
section will not apply to a senior
examiner if the FDIC Chairperson
certifies in writing and on a case-by case
basis that a waiver of the restrictions
will not affect the integrity of the FDIC’s
supervisory program.

(c) Effective Date. The post-
employment restrictions in paragraph
(a) of this section will not apply to any
officer or employee of the FDIC, or any
former officer or employee of the FDIC,
who ceased to be an officer or employee
of the FDIC before December 17, 2005.

§336.13 Penalties.

(a) Penalties under section 10(k) of the
FDI Act. A senior examiner of the FDIC
who violates the post-employment
restrictions set forth in § 336.12 shall be
subject to the following penalties—

(1) An order—

(i) Removing such person from office
or prohibiting such person from further
participation in the affairs of the
relevant insured depository institution
or company (including a bank holding
company or savings and loan holding
company) that controls such institution
for a period of up to five years, and

(ii) Prohibiting any further
participation by such person, in any
manner, in the affairs of any insured
depository institution for a period of up
to five years; or

(2) A civil monetary penalty of not
more than $250,000; or

(3) Both.

(b) Enforcement by appropriate
Federal banking agency of hiring entity.
Violations of § 336.12 shall be enforced
by the appropriate Federal banking
agency of the depository institution,
depository institution holding company,
or other company at which the violation
occurred, as determined under section
10(k)(6), which may be an agency other
than the FDIC.

(c) Scope of prohibition orders. Any
senior examiner who is subject to an

order issued under paragraph (a)(1) of
this section shall, as required by 12
U.S.C. 1820(k)(6)(B), be subject to
paragraphs (6) and (7) of section 8(e) in
the same manner and to the same extent
as a person subject to an order issued
under section 8(e).

(d) Other penalties. The penalties set
forth in paragraph (a) of this section are
not exclusive, and a senior examiner
who violates the restrictions in § 336.12
may also be subject to other
administrative, civil, or criminal
remedies or penalties as provided by
law.

Dated at Washington, DC, this 8th day of
November, 2005.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

Department of the Treasury
Office of Thrift Supervision
12 CFR Chapter V

Authority and Issuance

m For the reasons set forth in the
preamble, OTS is amending chapter V of
title 12 of the Code of Federal
Regulations as follows:

m 1. Add a new part 507 to read as
follows:

PART 507—RESTRICTIONS ON POST-
EMPLOYMENT ACTIVITIES OF SENIOR
EXAMINERS

Sec.

507.1 What does this part do?

507.2 Who is a senior examiner?

507.3 What post-employment restrictions
apply to senior examiners?

507.4 When will OTS waive the post-
employment restrictions?

507.5 What are the penalties for violating
the post-employment restrictions?

Authority: 12 U.S.C. 1462a, 1463 and
1820(k).

§507.1 What does this part do?

This part implements section 10(k) of
the Federal Deposit Insurance Act
(FDIA), which prohibits senior
examiners from accepting compensation
from certain companies following the
termination of their employment. See 12
U.S.C. 1820(k). Except where otherwise
provided, the terms used in this part
have the meanings given in section 3 of
the FDIA (12 U.S.C. 1813).

§507.2 Who is a senior examiner?
An individual is a senior examiner for
a particular savings association or
savings and loan holding company if—
(a) The individual is an officer or
employee of OTS (including a special
government employee) who has been

authorized by OTS to conduct
examinations or inspections of savings
associations or savings and loan holding
companies;

(b) The individual has been assigned
continuing, broad and lead
responsibility for the examination or
inspection of that savings association or
savings and loan holding company; and

(c) The individual’s responsibilities
for examining, inspecting, or
supervising that savings association or
savings and loan holding company:

(1) Represent a substantial portion of
the individual’s assigned
responsibilities at OTS; and

(2) Require the individual to interact
on a routine basis with officers and
employees of the savings association,
savings and loan holding company, or
its affiliates.

§507.3 What post-employment restrictions
apply to senior examiners?

(a) Prohibition. (1) Senior examiner of
savings association. An individual who
serves as a senior examiner of a savings
association for two or more of the last
12 months of his or her employment
with OTS may not, within one year after
the termination date of his or her
employment with OTS, knowingly
accept compensation as an employee,
officer, director, or consultant from—

(i) The savings association; or

(ii) A savings and loan holding
company, bank holding company, or
any other company that controls the
savings association.

(2) Senior examiner of a savings and
loan holding company. An individual
who serves as a senior examiner of a
savings and loan holding company for
two or more of the last 12 months of his
or her employment with OTS may not,
within one year after the termination
date of his or her employment with
OTS, knowingly accept compensation as
an employee, officer, director, or
consultant from—

(i) The savings and loan holding
company; or

(ii) Any depository institution that is
controlled by the savings and loan
holding company.

(b) Effective date. The post-
employment restrictions in paragraph
(a) of this section do not apply to any
senior examiner who terminated his
employment at OTS before December
17, 2005.

(c) Definitions. For the purposes of
this section—

(1) Consultant. An individual acts as
a consultant for a savings association or
other company only if he or she directly
works on matters for, or on behalf of, the
savings association or company.
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(2) Control. Control has the same
meaning given in part 574 of this
chapter.

§507.4 When will OTS waive the post-
employment restrictions?

The post-employment restriction in
§507.3 of this part will not apply to a
senior examiner if the Director certifies
in writing and on a case-by-case basis
that a waiver of the restriction will not
affect the integrity of OTS’s supervisory
program.

§507.5 What are the penalties for violating
the post-employment restrictions?

(a) Penalties. A senior examiner who
violates § 507.3 shall, in accordance
with 12 U.S.C. 1820(k)(6), be subject to
one or both of the following penalties:

(1) An order—

(i) Removing the person from office or
prohibiting the person from further
participating in the conduct of the
affairs of the relevant depository
institution, savings and loan holding
company, bank holding company or
other company for up to five years, and

(ii) Prohibiting the person from
participating in the affairs of any
insured depository institution for up to
five years.

(2) A civil money penalty not to
exceed $250,000.

(b) Scope of prohibition orders. Any
senior examiner who is subject to an
order issued under paragraph (a)(1) of
this section shall be subject to 12 U.S.
C. 1818(e)(6) and (7) in the same manner
and to the same extent as a person
subject to an order issued under 12
U.S.C. 1818(e).

(c) Procedures. 12 U.S.C. 1820(k)
describes the procedures that are
applicable to actions under paragraph
(a) of this section and the appropriate
Federal banking agency authorized to
take the action, which may be an agency
other than OTS. Where OTS is the
appropriate Federal banking agency, it
will conduct administrative proceedings
under 12 CFR part 509.

(d) Other penalties. The penalties
under this section are not exclusive. A
senior examiner who violates the
restriction in § 507.3 may also be subject
to other administrative, civil, or
criminal remedy or penalty as provided
by law.

PART 509—RULES OF PRACTICE AND
PROCEDURES IN ADJUDICATORY
PROCEEDINGS

m 2. The authority citation for part 509
is revised to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12

U.S.C. 1464, 1467, 1467a, 1468, 1817(j), 1818,
1820(k), 3349. 4717; 15 U.S.C. 78(1); 780-5,

78u-2; 28 U.S.C. 2461 note; 31 U.S.C. 5321;
42 U.S.C. 4012a.

m 3.In § 509.1, redesignate paragraph (g)
as paragraph (h); remove the word
“and” at the end of paragraph (f); and
add a new paragraph (g) to read as
follows:

§509.1 Scope.
* * * * *

(g) Proceedings under section 10(k) of
the FDIA (12 U.S.C. 1820(k)) to impose
penalties on senior examiners for
violation of post-employment
prohibitions; and

Dated: November 7, 2005.
Office of Thrift Supervision.
John M. Reich,
Director.
[FR Doc. 05—-22814 Filed 11-16—05; 8:45 am]|

BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P;
6720-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 8

[Docket No. 05-20]

RIN 1557-AC96

Assessment of Fees

AGENCY: Office of the Comptroller of the
Currency, Treasury.
ACTION: Interim final rule.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is issuing this
interim final rule, with a request for
comment, to amend its regulation at 12
CFR Part 8 concerning the timing of
payments of OCC assessments. The
interim final rule replaces the current
process of assessment collection, which
requires national banks to make the
initial calculation of the amount due to
the OCC. Under the revised assessment
of fees process established by this
interim rule, the OCC, rather than each
national bank, will calculate the
semiannual assessment fee based on the
most recent Consolidated Reports of
Condition and Income (Call Report).
The fee will be due by March 31 and
September 30 of each year, two months
later than under the current process.
Thus, payments that would have been
due on January 31, 2006, will instead be
due on March 31, 2006. The OCC will
notify each national bank of the amount
of its semiannual assessment and will
automatically deduct that amount from
each bank’s designated bank account on
the payment due date. The interim rule

changes the assessment collection
process only; it does not make any
changes to the method for calculating
assessments due from national banks.

DATES: Effective Date: This rule is

effective December 19, 2005.
Comment Date: Comments must be

received by December 19, 2005.

ADDRESSES: Comments should be
directed to:

You should include OCC and Docket
Number—in your comment. You may
submit comments by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e OCC Web site: http://
www.occ.treas.gov. Click on “Contact
the OCC,” scroll down and click on
“Comments on Proposed Regulations.”

e E-mail address:
regs.comments@occ.treas.gov.

e Fax: (202) 874—4448.

e Mail: Office of the Comptroller of
the Currency, 250 E Street, SW., Mail
Stop 1-5, Washington, DC 20219.

e Hand Delivery/Courier: 250 E
Street, SW., Attn: Public Information
Room, Mail Stop 1-5, Washington, DC
20219.

Instructions: All submissions received
must include the agency name (OCC)
and docket number or Regulatory
Information Number (RIN) for this
interim final rule. In general, OCC will
enter all comments received into the
docket without change, including any
business or personal information that
you provide. You may review comments
and other related materials by any of the
following methods:

¢ Viewing Comments Personally: You
may personally inspect and photocopy
comments at the OCC’s Public
Information Room, 250 E Street, SW.,
Washington, DC. You can make an
appointment to inspect comments by
calling (202) 874-5043.

e Viewing Comments Electronically:
You may request e-mail or CD-ROM
copies of comments that the OCC has
received by contacting the OCC’s Public
Information Room at
regs.comments@occ.treas.gov.

¢ Docket: You may also request
available background documents and
project summaries using the methods
described above.

FOR FURTHER INFORMATION CONTACT: Jean
Campbell, Senior Attorney, or Mitchell
Plave, Counsel, Legislative and
Regulatory Activities Division, (202)
874-5090; or Bruce W. Halper, Team
Leader—Revenue, Financial
Management, (202) 874—2199, Office of
the Comptroller of the Currency, 250 E
Street, SW., Washington, DC 20219.
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SUPPLEMENTARY INFORMATION:

I. Background

The National Bank Act authorizes the
OCC to collect assessments, fees, or
other charges as necessary or
appropriate to carry out the
responsibilities of the Office. 12 U.S.C.
482. Under this authority, the OCC
collects semiannual assessments from
national banks, as described in 12 CFR
part 8 and in the Notice of Comptroller
of the Currency Fees, which is
published no later than the first
business day of December each year.?
Part 8 currently requires each national
bank to compute the amount of its
semiannual assessment fee and pay that
amount to the OCC by January 31 and
July 31 of each year. Banks base their
assessments on the data each bank
submits in the most recent Call Report.

The OCC currently reviews each
assessment computation after receiving
Call Report data from the Federal
Deposit Insurance Corporation (FDIC) in
March and September of each year. The
OCC finds on average approximately
150 errors per assessment cycle through
those reviews. When the OCC finds an
overpayment or underpayment of a
semiannual assessment, the OCC
contacts the national bank, explains the
error, and refunds (or collects, as the
case may be) the funds electronically.

This assessment collection process is
cumbersome and has become outdated,
and the procedure for reviewing and
correcting miscalculations is inefficient.
For these reasons the interim rule will
revise the assessment process as
described below.

II. Description of the Interim Rule

Calculation of the Semiannual
Assessment Fee

The interim rule provides that the
OCC will calculate the semiannual
assessment fee due from each bank
based on the most recent Call Report
data. Under the new assessment
process, the OCC will send each
national bank an assessment collection
notification no later than 7 business
days prior to March 31 and September
30 of each year. The assessment will
cover the six month period beginning on
January 1 and July 1 before each
payment date. The OCC will
automatically deduct the assessed
amount from the bank’s designated bank
account on March 31 and September 30.
By delaying the assessment calculation

1Under part 8, the OCC also collects assessments
from Federal branches and Federal agencies. The
changes provided for in this interim rule will also
apply to payment of assessments by Federal
branches and Federal agencies.

date by two months, the OCC can collect
assessments based on final Call Report
data, and thus eliminate the
cumbersome correction process
currently required. This streamlining of
our assessment collection process has
the effect of reducing regulatory burden
for national banks and is thus consistent
with the objectives of section 2222 of
the Economic Growth and Regulatory
Paperwork Reduction Act of 1996,2
which calls for the periodic review of
the OCC’s regulation and the
elimination of unnecessary burden.

Under the interim rule, a national
bank will be able to notify the OCC of
any errors in the calculation of
semiannual assessments or errors in the
electronic transfer process. The
Comptroller will be obligated to respond
to such notices within 30 days of
receipt.

Technical and Conforming
Amendments

The interim rule eliminates an
erroneous sentence in section 8.7(a)
regarding delinquent semiannual
assessment payments. The sentence
duplicates in part the two sentences that
follow it, and our research indicates that
it is likely the result of a clerical or
typographical error.

The rule also makes conforming
changes to section 8.7(b) to describe the
new streamlined procedure to correct
errors in the assessment process. The
interim rule makes non-substantive
changes to conform part 8 to the new
assessment collection process and other
minor technical changes. Finally, in
§8.6(a)(1), (2), and (4), and § 8.7(a), the
interim rule eliminates references to
“District of Columbia,” “District of
Columbia banks’” and “‘each district
bank” to reflect the provisions of the
2004 District of Columbia Omnibus
Authorization Act, section 8, Public
Law 108-386, 118 Stat. 2228 (2004),
which shifted regulatory responsibility
of District of Columbia banks from the
OCC to the FDIC and Board of
Governors of the Federal Reserve
System.

Statement of Good Cause for Issuing an
Interim Rule; Solicitation of Comments

Under 5 U.S.C. 553(b)(B), notice and
comment rulemaking is not required if
an agency, for good cause, finds that
‘“notice and public procedure thereon
are impracticable, unnecessary, or
contrary to the public interest.” 3 This
interim final rule makes only minor
changes to the assessment collection

2Pub. L. 104-208, section 2222, 110 Stat. 3009—
414 to 3009-415 (Sept. 30, 1996).
35 U.S.C. 553(b)(B).

process. It does not change the method
for calculating assessments due from
national banks or affect the amount of
assessment due from each national
bank. Completion of notice and
comment rulemaking procedures prior
to the effective date of this rule are
unnecessary because the changes made
by the rule are non-substantive and do
not affect the amount of a national
bank’s assessment or accelerate the
assessment date. Making this interim
final rule effective prior to the
completion of notice and comment
procedures is consistent with the public
interest because the rule reduces
regulatory burden for all national banks.
Although notice and comment are not
required prior to the effective date of the
rule, we invite comments on all aspects
of the rule. We will revise the rule if
necessary or appropriate in light of the
comments.

Solicitation of Comments on Use of
Plain Language

The OCC also requests comment on
whether the interim rule is written
clearly and is easy to understand. On
June 1, 1998, the President issued a
memorandum directing each agency in
the Executive branch to write its rules
in plain language. This directive applies
to all new proposed and interim
rulemaking documents issued on or
after January 1, 1999. In addition, Public
Law 106—102 requires each Federal
agency to use plain language in all
proposed and interim rules published
after January 1, 2000. The OCC invites
comments on how to make this rule
clearer. For example, you may wish to
discuss:

(1) Whether we have organized the
material to suit your needs;

(2) Whether the requirements of the
rule are clear; or

(3) Whether there is something else
we could do to make the rule easier to
understand.

Effective Date

This interim final rule takes effect 30
days after publication in the Federal
Register. 5 U.S.C. 553(d). Under 12
U.S.C. 4802(b)(1), Federal banking
agency regulations or amendments to
regulations “which impose additional
reporting, disclosure, or other
requirements on insured depository
institutions”” must be effective on the
first day of a calendar quarter which
begins on or after the date on which the
regulations are published in final form.
As described above, this interim rule
operates to reduce burden on national
banks. Accordingly, the requirement to
be effective on the first day of a calendar
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quarter does not apply to this interim
rule.

Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (Pub.
L. 96-354, Sept. 19, 1980) (RFA) applies
only to rules for which an agency
publishes a general notice of proposed
rulemaking pursuant to 5 U.S.C. 553(b).*
Because the OCC has determined for
good cause that the Administrative
Procedure Act does not require public
notice and comment on this final rule,
we are not publishing a general notice
of proposed rulemaking. Thus, the RFA
does not apply to this interim final rule.

Executive Order 12866

The OCC has determined that this
interim final rule is not a significant
regulatory action under Executive Order
12866.

Unfunded Mandates Reform Act of 1995
Determinations

Section 202 of the Unfunded
Mandates Reform Act of 19955
(Unfunded Mandates Act) requires that
an agency prepare a budgetary impact
statement before promulgating any rule
likely to result in a Federal mandate that
may result in the expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
If a budgetary impact statement is
required, section 205 of the Unfunded
Mandates Act also requires the agency
to identify and consider a reasonable
number of regulatory alternatives before
promulgating the rule. The OCGC has
determined that this interim rule will
not result in expenditures by state,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
Accordingly, the OCC has not prepared
a budgetary impact statement or
specifically addressed the regulatory
alternatives considered.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. Ch.
3506; 5 CFR part 1320 Appendix A.1),
we have reviewed the interim rule to
assess any information collections.
There are no collections of information
as defined by the Paperwork Reduction
Act in the interim rule.

List of Subjects in 12 CFR Part 8

Assessment of fees.

45 U.S.C. 601(2).
52 U.S.C. 1532.

Authority and Issuance

m For the reasons set forth in the
preamble, part 8 of chapter I of title 12
of the Code of Federal Regulations is
amended as follows:

PART 8—ASSESSMENT OF FEES

m 1. The authority citation for part 8 is
revised to read as follows:

Authority: 12 U.S.C. 93a, 481, 482, 1867,
3102, and 3108; and 15 U.S.C. 78c and 781.

m 2. Section 8.1 isrevised to read as
follows:

§8.1 Scope and application.

The assessments contained in this
part are made pursuant to the authority
contained in 12 U.S.C. 93a, 481, 482,
1867, 3102, and 3108; and 15 U.S.C. 78c
and 781
m 3. Section 8.2 isrevised by:

m a. Revising paragraph (a) introductory
text and paragraphs (a)(2) and (a)(5); and
m b. Revising paragraphs (b)(1) and
(b)(3).

The revisions read as follows:

§8.2 Semiannual assessment.

(a) Each national bank shall pay to the
Comptroller of the Currency a
semiannual assessment fee, due by
March 31 and September 30 of each
year, for the six month period beginning
on January 1 and July 1 before each
payment date. The Comptroller of the
Currency will calculate the amount due
under this section and provide a notice
of assessments to each national bank no
later than 7 business days prior to
March 31 and September 30 of each
year. The semiannual assessment will
be calculated as follows:

* * * * *

(2) The second part is the calculation
of assessments due on the remaining
assets of the bank in excess of Column
E. The excess is assessed at the marginal
rate shown in Column D.

(5) The specific marginal rates and
complete assessment schedule will be
published in the “Notice of Comptroller
of the Currency Fees,” provided for at
§ 8.8 of this part. Each semiannual
assessment is based upon the total
assets shown in the national bank’s
most recent “Consolidated Reports of
Condition and Income” (Call Report)
preceding the payment date. Each bank
subject to the jurisdiction of the
Comptroller of the Currency on the date
of the second or fourth quarterly Call
Report required by the Office under 12
U.S.C. 161 is subject to the full
assessment for the next six month
period.

* * * * *

(b)(1) Each Federal branch and each
Federal agency shall pay to the
Comptroller of the Currency a
semiannual assessment fee, due by
March 31 and September 30 of each
year, for the six month period beginning
on January 1 and July 1 before each
payment date. The Comptroller of the
Currency will calculate the amount due
under this section and provide a notice
of assessments to each national bank no
later than 7 business days prior to
March 31 and September 30 of each
year.

(3) Each semiannual assessment of
each Federal branch or Federal agency
is based upon the total assets shown in
the Federal branch’s Call Report most
recently preceding the payment date.
Each Federal branch or Federal agency
subject to the jurisdiction of the OCC on
the date of the second and fourth Call
Reports is subject to the full assessment

for the next six-month period.
* * * * *

§8.6 [Amended]

m 4. Revise § 8.6 by:
m a. Removing in paragraph (a)(1), the
phrase “and District of Columbia”;
m b. Removing in paragraph (a)(2), the
phrase ““, District of Columbia banks,”;
m c. Removing in paragraph (a)(4), the
phrase ““, District of Columbia banks,”;
and
m d. Removing in paragraph (c)(1)(i), the
word “currency’’ and adding in lieu
thereof the word “Currency”.
m 5. Revise § 8.7 by:
m a. Removing in the first sentence of
paragraph (a) the phrase “‘each district
bank,”’;
m b. Removing in the first sentence of
paragraph (a) the word “currency” and
by adding in lieu thereof the word
“Currency’’;
m c. Removing the third sentence of
paragraph (a);
m d. Revising the first two sentences of
paragraph (b) introductory text; and
m e. Revising the first sentence of
paragraph (b)(2).

The revisions read as follows:

§8.7 Payment of interest on delinquent
assessments and examination and
investigation fees.

* * * * *

(b) In the event that an entity that is
required to make semiannual
assessment payments or trust
examination fee payments believes that
the notice of assessments prepared by
the Comptroller of the Currency
contains an error of miscalculation, the
entity may provide the Comptroller of
the Currency with a written request for
a revised assessment notice and a
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refund of any overpayments. Any such
request for a revised notice and refund
must be made after timely payment of
the semiannual assessment under the
dates specified in §8.2. * * *

* * * * *

(2) Provide notice of its unwillingness
to accept the request for a revised notice
of assessments. * * *

* * * * *

§8.8 [Amended]

m 6. Revise § 8.8 by:

m a. Removing in the heading of
paragraph (b) the word “comptroller”
and by adding in lieu thereof the word
“Comptroller”’; and

m b. Removing in the first sentence of
paragraph (b) the word “Office” and by
adding in lieu thereof the word “OCC”.

Dated: November 10, 2005.
John C. Dugan,
Comptroller of the Currency.
[FR Doc. 05-22815 Filed 11-16—05; 8:45 am]
BILLING CODE 4810-33-U

FARM CREDIT ADMINISTRATION

12 CFR Parts 600, 602, 603, 604, and
606

RIN 3052-AB82

Organization and Functions; Releasing
Information; Privacy Act Regulations;
Farm Credit Administration Board
Meetings; and Enforcement of
Nondiscrimination on the Basis of
Handicap in Programs or Activities
Conducted by the Farm Credit
Administration

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA or Agency) issues
a final rule amending its regulations on
the FCA’s organization and functions to
reflect the Agency’s organization,
update the statutory citation for the
Farm Credit Act, and identify those FCA
employees responsible for various
functions named in parts 602, 603, 604,
and 606 to conform to organizational
changes.

EFFECTIVE DATE: This regulation will
become effective 30 days after
publication in the Federal Register
during which either one or both houses
of Congress are in session. We will
publish a notice of the effective date in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Mark L. Johansen, Senior Policy
Analyst, Office of Regulatory Policy,
Farm Credit Administration, McLean,

VA 22102-5090, (703) 883—4479, TTY
(703) 883-4434; or

Jane Virga, Senior Counsel, Legal
Counsel Division, Office of General
Counsel, Farm Credit Administration,
McLean, Virginia 22102-5090, (703)
883—4020, TTY (703) 883—4020.

SUPPLEMENTARY INFORMATION: We are
amending our regulations to reflect
changes to the FCA’s organization and
identification of those FCA employees
responsible for various functions.

We revise the regulations by:

(1) Deleting a Chief Operating Officer
from the description of the organization;

(2) Changing the name of the Office of
Policy Development and Risk Control to
the Office of Regulatory Policy;

(3) Changing the name of the Office of
Resources Management to the Office of
Management Services;

(4) Including the Secretary to the
Board in FCA'’s organizational structure;
and

(5) Providing the addresses of FCA
field offices. We also updated the
statutory citation for the Farm Credit
Act.

These amendments involve matters of
Agency organization and other minor
technical changes. Therefore, pursuant
to the Administrative Procedures Act, 5
U.S.C. 553(b), notice and public
comment are not required and/or are
unnecessary and contrary to the public
interest.

List of Subjects
12 CFR Part 600

Organization and functions
(Government agencies).

12 CFR Part 602

Courts, Freedom of information,
Government employees.

12 CFR Part 603
Privacy.

12 CFR Part 604
Sunshine Act.

12 CFR Part 606

Administrative practice and
procedure, Civil rights, Equal
employment opportunity, Federal
buildings and facilities, Individuals
with disabilities.

m As stated in the preamble, parts 600,
602, 603, 604, and 606 of chapter VI,
title 12 of the Code of Federal
Regulations are amended as follows:

PART 600—ORGANIZATION AND
FUNCTIONS

m 1. The authority citation for part 600
continues to read as follows:

Authority: Secs. 5.7, 5.8, 5.9, 5.10, 5.11,
5.17, 8.11 of the Farm Credit Act (12 U.S.C.
2241, 2242, 2243, 2244, 2245, 2252, 2279aa—
11).

m 2. Revise subpart A, consisting of
§§600.1 to 600.4 to read as follows:

Subpart A—Farm Credit
Administration

Sec.

600.1 The Farm Credit Act.

600.2 Farm Credit Administration.

600.3 Farm Credit Administration Board.

600.4 Organization of the Farm Credit
Administration.

§600.1 The Farm Credit Act.

The Farm Credit Act of 1971, Public
Law 92-181 recodified and replaced the
prior laws under which the Farm Credit
Administration (FCA) and the
institutions of the Farm Credit System
(System or FCS) were organized and
operated. The prior laws, which were
repealed and superseded by the Act, are
identified in section 5.40(a) of the Act.
Subsequent amendments to the Act and
enactment dates are as follows: Public
Law 94-184, December 31, 1975; Public
Law 95—443, October 10, 1978; Public
Law 96-592, December 24, 1980; Public
Law 99-190, December 19, 1985; Public
Law 99-198, December 23, 1985; Public
Law 99-205, December 23, 1985; Public
Law 99-509, October 21, 1986; Public
Law 100-233, January 6, 1988; Public
Law 100-399, August 17, 1988; Public
Law 100—460, October 1, 1988; Public
Law 101-73, August 9, 1989; Public
Law 101-220, December 12, 1989;
Public Law 101-624, November 28,
1990; Public Law 102-237, December
13, 1991; Public Law 102-552, October
28, 1992; Public Law 103-376, October
19, 1994; Public Law 104-105, February
10, 1996; Public Law 104-316, October
19, 1996; Public Law 107-171, May 13,
2002. The law is codified at 12 U.S.C.
2000, et seq.

§600.2 Farm Credit Administration.

(a) Background. The Farm Credit
Administration is an independent, non-
appropriated fund agency in the
executive branch of the Federal
Government. The FCA Board and
employees carry out the FCA’s
functions, powers, and duties.

(b) Locations. FCA’s headquarters
address is 1501 Farm Credit Drive,
McLean, Virginia 22102-5090. The FCA
has the following field offices:

1501 Farm Credit Drive, McLean, VA
22102-5090.

2051 Killebrew Drive, Suite 610,
Bloomington, Minnesota 55425-1899.

511 East Carpenter Freeway, Suite 650,
Irving, TX 75062-3930.

3131 South Vaughn Way, Suite 250,
Aurora, CO 80014—3507.
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2180 Harvard Street, Suite 300,
Sacramento, California 95815-3323.

§600.3 Farm Credit Administration Board.

(a) FCA Board. The President
appoints the three full-time Board
members with the advice and consent of
the Senate. The Board manages,
administers, and establishes policies for
FCA. The Board promulgates the rules
and regulations implementing the Farm
Credit Act of 1971, as amended, and
provides for the examination of Farm
Credit System institutions.

(b) Chairman of the FCA Board. The
Chairman of the Board is FCA’s Chief
Executive Officer. The Chairman directs
the implementation of the policies and
regulations adopted by the Board and,
after consulting the Board, the execution
of the administrative functions and
duties of FCA. In carrying out the
Board’s policies, the Chairman acts as
the spokesperson for the Board and
represents the Board and FCA in their
official relations within the Federal
Government.

§600.4 Organization of the Farm Credit
Administration.

(a) Offices and functions. The primary
offices of the FCA are:

(1) Office of Congressional and Public
Affairs. The Office of Congressional and
Public Affairs performs Congressional
liaison duties and coordinates and
disseminates Agency communications.

(2) Office of Examination. The Office
of Examination evaluates the safety and
soundness of FCS institutions and their
compliance with law and regulations
and manages FCA’s enforcement and
supervision functions.

(3) Office of General Counsel. The
Office of General Counsel provides legal
advice and services to the FCA
Chairman, the FCA Board, and Agency
staff.

(4) Office of Inspector General. The
Office of Inspector General conducts
independent audits, inspections, and
investigations of Agency programs and
operations and reviews proposed
legislation and regulations.

(5) Office of Regulatory Policy. The
Office of Regulatory Policy develops
policies and regulations for the FCA
Board’s consideration; evaluates
regulatory and statutory prior approvals;
manages the Agency’s chartering
activities; and analyzes policy and
strategic risks to the System.

(6) Office of Management Services.
The Office of Management Services
provides financial management services.
It administers the Agency’s information
resources management program; human
resources management program; and
contracts, procurement, mail services,
and payroll.

(7) Office of Secondary Market
Oversight. The Office of Secondary
Market Oversight regulates and
examines the Federal Agricultural
Mortgage Corporation for safety and
soundness and compliance with law
and regulations.

(8) Secretary to the Board. The
Secretary to the Board serves as the
parliamentarian for the Board and keeps
permanent and complete records and
minutes of the acts and proceedings of
the Board.

(b) Additional Information. You may
obtain more information on the FCA’s
organization by visiting our Web site at
http://www.fca.gov. You may also
contact the Office of Congressional and
Public Affairs:

(1) In writing at FCA, 1501 Farm
Credit Drive, McLean, Virginia 22102—
5090;

(2) By e-mail at info-line@fca.gov; or

(3) By telephone at (703) 883—4056.

PART 602—RELEASING
INFORMATION

m 3. The authority citation for part 602
continues to read as follows:

Authority: Secs. 5.9, 5.17; 12 U.S.C. 2243,
2252; 5 U.S.C. 301, 552; 52 FR 10012; E.O.
12600; 52 FR 23781, 3 CFR 1987, p. 235.

Subpart B—Availability of Records of
the Farm Credit Administration

§602.8 [Amended]

m 4. Amend §602.8 as follows:

m A. By removing the words “Office of
Resources Management (ORM)” and
adding in their place, the words “Office
of Management Services (OMS)” in the
second sentence of paragraph (a).

m B. By removing the acronym “ORM”
and adding in its place, the acronym
“OMS” each place it appears in
paragraphs (b) and (c).

PART 603—PRIVACY ACT
REGULATIONS

m 5. The authority citation for part 603
continues to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act (12 U.S.C. 2243, 2252); 5 U.S.C.
app. 3, 5 U.S.C. 552a(j)(2) and (k)(2).

§603.340 [Amended]

m 6. Amend § 603.340 by removing the
words “Office of Resources
Management” and adding in their place,
the words ““Office of Management
Services” each place they appear in
paragraphs (a) and (b).

PART 604—FARM CREDIT
ADMINISTRATION BOARD MEETINGS

m 7. The authority citation for part 604
continues to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act; 12 U.S.C. 2243, 2252.

§604.435 [Amended]

m 8. Amend § 604.435 by removing the
words “Director, Office of Resources
Management” and adding in their place,
the words ““Secretary to the Board” in
paragraph (e).

PART 606—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
FARM CREDIT ADMINISTRATION

m 9. The authority citation for part 606
continues to read as follows:

Authority: 29 U.S.C. 794.

§606.670 [Amended]
m 10. Amend §606.670 as follows:
m A. By removing the words “Office of
Resources Management” and adding in
their place, the words “Office of
Management Services” in paragraph (c).
m B. By removing the words “Equa
Employment Opportunity Manager”” and
adding in their place, the words
“Director, Equal Employment
Opportunity” in paragraph (i).

Dated: November 9, 2005.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 05-22731 Filed 11-16—05; 8:45 am)]
BILLING CODE 6705-01-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120

Gulf Opportunity Pilot Loan Program
(GO Loan Pilot); Waiver of Regulatory
Provisions

AGENCY: U.S. Small Business

Administration (SBA).

ACTION: Notice of waiver of regulatory
provisions.

SUMMARY: The U.S. Small Business
Administration (SBA) announces the
waiver for SBA’s GO Loan Pilot of
certain Agency regulations applicable to
the 7(a) Business Loan Program,
including those relating to personal
assets of borrowers, interest rates and
provisions that prohibit lenders from
charging certain fees. SBA’s GO Loan
Pilot provides expedited small business
financing to those communities severely
impacted by Hurricanes Katrina and
Rita. SBA intends for these waivers to
minimize the burden on businesses
applying for loans through the GO Loan
Pilot and to provide incentives for
lenders to participate in the pilot.
DATES: The waiver is effective for GO
Loan Pilot loans approved from
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November 17, 2005 until September 30,
2006.

FOR FURTHER INFORMATION CONTACT:
Charles Thomas, Office of Financial
Assistance, U.S. Small Business
Administration, 409 Third Street, SW.,
Washington, DC 20416; Telephone (202)
205—-6490, e-mail address:
Charles.W.Thomas@sba.gov.

SUPPLEMENTARY INFORMATION: SBA is
continuing to respond to the
unprecedented devastation incurred by
those small businesses located in the
communities affected by Hurricanes
Katrina and Rita. The Agency has
announced a new initiative called the
GO Loan Pilot, which is one important
component of the Agency’s response.
The GO Loan Pilot generally will apply
the policies and procedures in place for
the Agency’s SBAExpress program,
although there will be several
substantial differences. The pilot is
designed to streamline SBA financing
on an emergency basis to those small
businesses located in, locating to or re-
locating in the parishes/counties that
have been Presidentially-declared as
disaster areas resulting from Hurricanes
Katrina and Rita, plus any contiguous
parishes/counties. The maximum loan
amount under the pilot is $150,000 and
loans carry a full 85 percent guaranty by
SBA. The GO Loan Pilot will be
available for use in FY 2006 and will
expire on September 30, 2006.

To maximize the effectiveness of the
GO Loan Pilot, SBA is waiving certain
Agency regulations for the 7(a) Business
Loan Program. These waivers will also
minimize the burdens on the businesses
applying for loans through the GO Loan
Pilot and provide incentives for lenders
to participate in the pilot.

Under § 120.102 of SBA’s regulations
(13 CFR 120.102), an applicant for an
SBA-guaranteed loan through the 7(a)
program must show that the desired
funds are not available from the
personal resources of any owner of 20
percent or more of the equity of the
applicant. If such personal resources are
readily available, SBA requires that
those resources above a certain amount,
which varies with the size of the loan,
must be injected into the applicant
firm’s financing package to reduce the
amount of SBA’s funding. Under the GO
Loan Pilot, the maximum loan amount
is limited to $150,000, so under
standard 7(a) program procedures, each
20 percent or more owner of the
applicant business normally would be
required to inject any personal liquid
assets which are in excess of two times
the total financing package, or in excess
of $100,000, whichever is greater.

However, in recognition of the scope
and magnitude of the destruction
suffered by these communities as a
result of Hurricanes Katrina and Rita,
and the need for immediate
reconstruction, SBA believes that, due
to other disaster-related exigencies,
prospective borrowers under the GO
Loan Pilot will be unable to expediently
meet SBA’s requirement that personal
resources above a certain amount must
be injected into the firm’s capitalization.
Therefore, to further facilitate and
expedite the processing of SBA loans
under the GO Loan Pilot, and to avoid
over-taxing the resources of financially-
strapped borrowers, SBA is waiving
§120.102 for loans approved under this
pilot.

Under §§120.213 through 120.215,
SBA prescribes the maximum interest
rates that a Lender may charge a
borrower. For loans approved under the
GO Loan Pilot, SBA is waiving the
regulatory provisions set out at
§§120.213(a), 120.214(a) through (e)
and 120.215. GO Loan Pilot lenders may
charge the interest rates applicable to
the SBAExpress program as set forth in
the SBAExpress Program Guide,
available on SBA’s Web site at http://
www.sba.gov/banking/exguide.pdf. SBA
is also waiving § 120.222, which
prohibits lenders from charging certain
fees to borrowers. Thus, under the Pilot,
lenders will be permitted to charge the
same fees on GO Loans as they charge
on their non-SBA guaranteed
commercial loans. SBA is waiving
§§120.213(a), 120.214(a) through (e),
120.215 and 120.222 to provide
incentives to lenders to participate in
the pilot program.

SBA’s waiver of these provisions is
authorized by § 120.3 of its regulations
(13 CFR 120.3). These waivers apply
only to those loans approved under the
GO Loan Pilot and will last only for the
duration of the pilot, which expires
September 30, 2006. As part of the GO
Loan Pilot, these waivers apply only to
those small businesses located in,
locating to or re-locating in the parishes/
counties that have been Presidentially-
declared as disaster areas resulting from
Hurricanes Katrina or Rita, plus any
contiguous parishes/counties. (A list of
all eligible parishes/counties is located
at http://www.sba.gov/financing/
index.html.)

Authority: 15 U.S.C. 636(a)(24); 13 CFR
120.3.

Hector V. Barreto,

Administrator.

[FR Doc. 05—-22834 Filed 11-16—05; 8:45 am]|
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2005-22021; Airspace
Docket No. 04—-AAL-06]

Establishment of Class E Airspace;
Arctic Village, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Arctic Village, AK to
provide adequate controlled airspace to
contain aircraft executing two new
Standard Instrument Approach
Procedures (SIAPs) and one new
Instrument Flight Rules (IFR) Departure
Procedure (DP). This rule results in
revised Class E airspace upward from
700 feet (ft.) above the surface and from
1,200 ft. above the surface at Arctic
Village Airport, AK.

DATES: Effective 0901 UTC, February 16,
2006.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; email:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

History

On Friday, September 9, 2005, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E airspace
upward from 700 ft. and 1,200 ft above
the surface at Arctic Village, AK (70 FR
53594). The action was proposed in
order to create Class E airspace
sufficient in size to contain aircraft
while executing two new SIAPs and one
new DP for the Arctic Village Airport.
The new approaches are (1) Area
Navigation (Global Positioning System)
(RNAV (GPS)) Runway (RWY) 02,
original; (2) RNAV (GPS) RWY 20,
original. The DP is the TUVVO One.
Class E controlled airspace extending
upward from 700 ft. and 1,200 ft. above
the surface in the Arctic Village Airport
area is established by this action.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments have been
received; thus the rule is adopted as
proposed.

The area will be depicted on
aeronautical charts for pilot reference.
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The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace at Arctic
Village, Alaska. This Class E airspace is
established to accommodate aircraft
executing two new SIAPs and one new
DP, and will be depicted on
aeronautical charts for pilot reference.
The intended effect of this rule is to
provide adequate controlled airspace for
Instrument Flight Rule (IFR) operations
at Arctic Village Airport, Arctic Village,
Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Arctic Village Airport and represents

the FAA’s continuing effort to safely
and efficiently use the navigable
airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Arctic Village, AK [New]

Arctic Village Airport, AK

(Lat. 58°06'53” N., long. 145°34746” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Arctic Village Airport and
within 3 miles each side of the 040° bearing
from the Arctic Village airport extending
from the 6.4-mile radius to 14.8 miles North
of the airport and that airspace extending
upward from 1,200 ft. above the surface
within a 65-mile radius of the airport.

* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05—-22771 Filed 11-16—05; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2005-22094; Airspace
Docket No. 05-AAL-28]

Revision of Class E Airspace; Nikolai,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Nikolai, AK to provide
adequate controlled airspace to contain
aircraft executing two new Standard
Instrument Approach Procedures
(SIAPs). This rule results in new Class
E airspace upward from 700 feet (ft.)
above the surface at Nikolai Airport,
AK.

DATES: Effective 0901 UTC, February 16,
2006

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

History

On Friday, September 9, 2005, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E airspace
upward from 700 ft. above the surface
at Nikolai, AK (70 FR 53598). The action
was proposed in order to create Class E
airspace sufficient in size to contain
aircraft while executing two new SIAPs
for the Nikolai Airport. The new
approaches are (1) Area Navigation
(Global Positioning System) (RNAV
(GPS)) Runway (RWY) 04, original; (2)
RNAV (GPS) RWY 22, original. Class E
controlled airspace extending upward
from 700 ft. above the surface in the
Nikolai Airport area is established by
this action. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments have been
received; thus the rule is adopted as
proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
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Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace at Nikolai,
Alaska. This Class E airspace is created
to accommodate aircraft executing two
new SIAPs and will be depicted on
aeronautical charts for pilot reference.
The intended effect of this rule is to
provide adequate controlled airspace for
Instrument Flight Rule (IFR) operations
at Nikolai Airport, Nikolai, Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Nikolai Airport and represents the
FAA'’s continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Nikolai, AK [New]
Nikolai Airport, AK
(Lat. 63°01°07” N., long. 154°21'30” W.)
That airspace extending upward from 700
feet above the surface within a 6.4 nautical
mile (NM) radius of the Nikolai Airport.

* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05—22770 Filed 11-16—05; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22022; Airspace
Docket No. 05—-AAL-21]

Establishment of Class E Airspace;
Nenana, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Nenana, AK to provide
adequate controlled airspace to contain
aircraft executing Standard Instrument
Approach Procedures (SIAPs). This rule
results in revised Class E airspace
upward from 700 feet (ft.) above the

surface at Nenana Municipal Airport,
AK.

EFFECTIVE DATE: 0901 UTC, February 16,
2006.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

History

On Friday, September 9, 2005, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E airspace
upward from 700 ft. above the surface
at Nenana, AK (70 FR 53597). The
action was proposed in order to revise
Class E airspace to be sufficient in size
to contain aircraft while executing
SIAPs. The change is necessary in order
to account for magnetic variation
changes associated with runway
orientation. Class E controlled airspace
extending upward from 700 ft. above the
surface in the Nenana Airport area is
revised by this action. Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No public comments have been
received; thus the rule is adopted as
proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
revises Class E airspace at Nenana,
Alaska. This Class E airspace is
established to accommodate magnetic
variation changes associated with
runway orientation, and will be
depicted on aeronautical charts for pilot
reference. The intended effect of this
rule is to provide adequate controlled
airspace for Instrument Flight Rule (IFR)
operations at Nenana Municipal
Airport, Nenana, Alaska.

The FAA has determined that this
regulation only involves an established
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body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart 1, section 40103,
Sovereignty and use of airspace. Under
that section, the FAA is charged with
prescribing regulations to ensure the
safe and efficient use of the navigable
airspace. This regulation is within the
scope of that authority because it creates
Class E airspace sufficient in size to
contain aircraft executing instrument
procedures for the Nenana Municipal
Airport and represents the FAA’s
continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting

Points, dated September 1, 2005, and
effective September 15, 2005, is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Nenana, AK [Revised]
Nenana Airport, AK
(Lat. 64°32’50” N., long. 149°04'26” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Nenana Municipal Airport and
within 3 miles each side of the 239° bearing
of the Ice Pool Nondirectional Beacon (NDB)
extending from the 6.5-mile radius to 10.3
miles West of the airport.
* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05-22767 Filed 11-16-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2005-22023; Airspace
Docket No. 05—-AAL-22]

Revision of Class E Airspace; Egegik,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Egegik, AK to provide
adequate controlled airspace to contain
aircraft executing two revised Standard
Instrument Approach Procedures
(SIAPs). This rule results in revised
Class E airspace upward from 700 feet
(ft.) above the surface at Egegik Airport,
AK.

EFFECTIVE DATE: 0901 UTC, February 16,
2006.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
History

On Friday, September 9, 2005, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR

part 71) to amend the Class E airspace
upward from 700 ft. above the surface
at Egegik, AK (70 FR 53595). The action
was proposed in order to create Class E
airspace sufficient in size to contain
aircraft while executing two revised
SIAPs for the Egegik Airport. The
approaches are (1) Area Navigation
(Global Positioning System) (RNAV
(GPS)) Runway (RWY) 12, Amendment
(Amdt) 1; (2) RNAV (GPS) RWY 30,
Amdt 1. Class E controlled airspace
extending upward from 700 ft. above the
surface in the Egegik Airport area is
modified by this action. Interested
parties were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA. No public
comments have been received; thus the
rule is adopted as proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
revises Class E airspace at Egegik,
Alaska. This Class E airspace is
modified to accommodate aircraft
executing two revised SIAPs and will be
depicted on aeronautical charts for pilot
reference. The intended effect of this
rule is to provide adequate controlled
airspace for Instrument Flight Rule (IFR)
operations at Egegik Airport, Egegik,
Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart 1, section 40103,
Sovereignty and use of airspace. Under
that section, the FAA is charged with
prescribing regulations to ensure the
safe and efficient use of the navigable
airspace. This regulation is within the
scope of that authority because it creates
Class E airspace sufficient in size to
contain aircraft executing instrument
procedures for the Egegik Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Egegik, AK [Revised]
Egegik Airport, AK
(Lat. 58°11°08” N., long. 157°22"32” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Egegik Airport.

* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05-22766 Filed 11-16-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

28 CFR Part 45

[OAG Docket No. 112; AG Order No. 2789—
2005]

RIN 1105-AB11

Procedures To Promote Compliance
With Crime Victims’ Rights Obligations

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This final rule implements
section 102(f) of the Justice for All Act,
establishing procedures to promote
compliance with crime victims’ rights
statutes by Department of Justice
employees.

DATES: This final rule becomes effective
December 19, 2005.

FOR FURTHER INFORMATION CONTACT:
Michael Battle, Director, Executive
Office for United States Attorneys,
United States Department of Justice,
Washington, DC 20530, (202) 514—2121.

SUPPLEMENTARY INFORMATION:
Justice for All Act

Congress enacted, and the President
signed, the Justice for All Act (“Act”),
which became effective October 30,
2004. Section 102 of the Act, 18 U.S.C.
3771 (“section 3771”’), codifies crime
victims” rights, requires officers and
employees of the Department of Justice
(“Department”) and other government
departments and agencies to exercise
best efforts to accord victims those
rights, establishes enforcement
measures for those rights, and requires
the Attorney General to promulgate
regulations to promote compliance by
responsible Department of Justice
officials with their obligations regarding
victims’ rights. Section 3771(f) states
that the regulations must: (a) Designate
an administrative authority within the
Department to receive and investigate
complaints relating to the provision or
violation of the rights of a crime victim
by Department employees; (b) require a
course of training for Department
employees and offices that fail to
comply with their obligations regarding
victims’ rights; (c) contain disciplinary
sanctions for willful and wanton failure
to comply with obligations regarding
victims’ rights; and (d) provide that the

Attorney General or his designee shall
be the final arbiter of a complaint. See
18 U.S.C. 3771(f).

Proposed Rule

In order to implement section 102 of
the Act, the Department published a
proposed rule on July 7, 2005, that
proposed to create a new section in part
45, Employee Responsibilities, of title
28, Judicial Administration, of the Code
of Federal Regulations. 70 FR 39206-01.
The proposed rule provided for the
creation of the office of the Victims’
Rights Ombudsman (VRO) within the
Executive Office for United States
Attorneys (EOUSA) as the designated
administrative authority within the
Department to receive and investigate
complaints relating to the provision or
violation of the rights of a crime victim.
The proposed rule delineated the
powers and duties of the VRO as well
as the basic procedures of its operations.

The proposed rule authorized the
VRO to designate points of contact
(POCs) in each office of the Department
to perform initial investigations and
review of complaints, in order to allow
for complaints to be addressed at the
most local level.

The proposed rule then established a
procedure for filing complaints,
investigations of those complaints, and
imposition of disciplinary sanctions
against employees where warranted.
The proposed rule required that a
complaint be in writing and contain
sufficient information to enable an
investigation of the complaint by the
POC. Complaints were to be filed within
30 days of the alleged violation of a
victim’s rights, unless the victim
demonstrated good cause for the delay.
The precise requirements for the
investigation were to be established by
internal Department policy guidance. At
the end of the investigation, the POC
was to prepare a written report of the
results of the investigation, including a
signed statement by the victim as to
whether or not he was satisfied that his
complaint had been resolved. In either
case, however, the report was to be
forwarded to the VRO for review. The
VRO would then decide whether (a) no
further action was necessary; (b) further
investigation, to be conducted by the
VRO, was necessary; or (c) the employee
would be required to undergo training
or be subject to disciplinary sanctions.
The VRO’s determination was not to be
dependent on the victim’s satisfaction,
although it could be taken into account.
The VRO would be the final arbiter of
whether the complaint had been
adequately addressed.
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If the VRO determined that no further
action was necessary, the matter was to
be closed.

The VRO, upon either review of the
POC’s investigation or his own further
investigation, could require an
employee to undergo training on the
obligations of Department employees
regarding victims’ rights. If, upon either
review of the POC’s investigation or his
own further investigation, the VRO
determined that the employee had
willfully or wantonly violated a crime
victim’s rights, the VRO was authorized
to recommend, in conformity with laws
and regulations regarding employee
discipline, a range of disciplinary
sanctions to the head of the office in
which the employee was located, or to
the official who had been designated by
Department of Justice regulations and
procedures to take action on
disciplinary matters for that office. The
head of that office of the Department of
Justice, or the other official designated
by Department of Justice regulations and
procedures to take action on
disciplinary matters for that office, was
to be the final decision-maker regarding
the disciplinary sanction to be imposed.

Because of restrictions on the release
of information regarding the status of
Department employees and the need to
balance the rights of the victim with the
rights of the employee, the proposed
rule provided that the victim would be
notified of the results of the
investigation only at the discretion of
the VRO and in accordance with
relevant statutes and regulations
regarding privacy of Federal employees.

Both the POC and the VRO were
required to refer to the Office of the
Inspector General (OIG) or the Office of
Professional Responsibility (OPR) any
matters that fell under those offices’
jurisdictions that may have come to
light in the POC’s or the VRO’s
investigation.

For purposes of the new section,
victims of crime were defined
identically to the definition in the
Justice for All Act, and victims’ rights
were defined as those established in the
Act.

Response to Public Comments

Three public comments were received
in response to the proposed rule from
victim rights’ advocates and advocacy
organizations. This section explains the
Department’s response to those
comments and notes changes to the
proposed rule taken in response to
several of them. The comments are
divided into three categories structure
of the office, powers of the office, and
the complaint process.

Structure of the Office

One commenter commented that the
proposed rule improperly placed the
VRO in EOUSA. According to this
commenter, EOUSA is viewed within
the Department only as a resource,
rather than an authority. Further,
claimed this commenter, although all
Department offices are subject to the
statute, including investigative and
corrections agencies, EOUSA deals only
with U.S. Attorneys’ Offices (USAOQOs).
Rather than EOUSA, this commenter
suggested that the VRO should be
located in the office of the Deputy
Attorney General or, alternatively,
within OPR.

The Department has declined to adopt
changes to the proposed rule in
response to this comment. Although it
is true that all Department employees
are subject to the regulation, the
Department expects that the large
majority of complaints will relate to
Assistant United States Attorneys
(AUSAs), since the rights in the Act
primarily apply to the prosecution stage.
Furthermore, the Department does not
agree that EOUSA is only a resource and
not an authority. EOUSA is a central
policy coordination office that routinely
disseminates binding guidance for the
operation of U.S. Attorneys’ Offices.
OPR is not a proper location for the
VRO because it is anticipated that most
of the complaints raised by victims will
not implicate the investigative,
litigative, or advice-giving conduct of
Department attorneys normally handled
by OPR. In the unusual case in which
such conduct is implicated, the
regulations provide that the complaint
be referred to OPR by the VRO or by the
POC. The Department therefore
determined that EOUSA was the most
appropriate office in which to locate the
VRO and declines to revise that
determination.

One commenter commented that the
decisions of the VRO should be
appealable by the victim in case he is
unsatisfied with the outcome of his
complaint. According to the commenter,
this is another reason to locate the VRO
in the office of the Deputy Attorney
General, so that the Deputy Attorney
General can serve as the reviewing
official.

The Department declines to adopt
changes to the proposed rule in
response to this comment. The only two
outcomes provided for in the statute for
violations of the Act are the requirement
of training and the possible imposition
of disciplinary sanctions. In the first
case, the VRO has no discretion under
the statute, once he has made a finding
of a violation, not to require training. If

the VRO declined to require training,
the only reason would be a lack of
factual basis for doing so. A reviewing
official, such as the Deputy Attorney
General, would not be in a better
position than the VRO to make findings
of fact. In the second case, the decision
to impose disciplinary sanctions on an
employee is a confidential matter under
other provisions of federal law. A
complaining member of the public
would not be permitted to know the
results of the VRO’s investigation if it
resulted in a recommendation for the
imposition of disciplinary sanctions or
whether those sanctions were in the end
imposed.

Powers of the Office

One commenter commented that the
rule should direct that the VRO require
training for Department employees or
offices when the VRO finds a violation
of victims’ rights that are not willful or
wanton, rather than authorizing the
VRO to require training if the VRO
deems it necessary.

Upon review of the statutory
language, the Department accepts this
comment and has made changes in the
final rule directing the VRO to require
training in response to violations of
victims’ rights. The statute makes clear
that such training shall be required,
with no room for discretion on the part
of the VRO.

One commenter commented that the
VRO should, in consultation with the
Department’s Office for Victims of
Crime (OVC), identify and promote best
practices in victims’ rights training.

The Department declines to adopt this
comment. The Act neither requires nor
authorizes the VRO to perform this
function, and the victim-witness staff at
the components already do so. Indeed,
it is expected that the required training
will be conducted by the relevant
component.

Complaint Procedures

One commenter commented that a
victim should not be required to submit
complaints to a POC in each different
office of the Department. Rather, the
commenter suggested, complaints
should go directly to the VRO.
According to the commenter, a victim
might not even be aware of which office
had violated his rights.

The Department declines to adopt
changes to the proposed rule in
response to this comment. The
Department proposed the POC system
for both the benefit of victims and for
administrative practicability. The
Department believes that complaints by
victims are most likely to be resolved at
the local level. A local POC can more
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easily and effectively investigate and
resolve the complaint. The Department
acknowledges that a victim might not
necessarily know which office failed to
provide him his rights, but a guide to
the system and instructions on how to
contact the appropriate POC will be
made available to victims. Further, the
Department is unable to determine how
many complaints may be filed. It is
impracticable to have one central office
receive and investigate all complaints
from across the nation without some
form of initial review as to the
sufficiency of the complaint and the
possibility for local resolution.

One commenter commented that a
victim may have a complaint against the
POC himself and that, therefore, the
final rule should provide for an
alternative complaint procedure in such
circumstances, such as having an
alternative POC available to the crime
victim.

The Department declines to accept his
comment. Such a provision would be
highly burdensome to enact. The
burdens of doubling the number of
individuals trained in VRO procedures
do not seem worthwhile for the likely
very small number of complaints
actually brought against the POC.
Further, some United States Attorneys’
Offices may not be able to designate two
POCs. Nevertheless, the Department has
made a small change to the final rule to
require all complaints alleging a
violation that would create a conflict of
interest for the POC to investigate to be
forwarded immediately to the VRO.

One commenter commented that the
requirements for the information to be
provided in the written complaint were
too burdensome on the victim. For
example, the required information could
be beyond the knowledge of the victim.
The commenter suggested that the
requirements instead be recommended
items. This commenter also commented
that the requirement that the complaint
include information regarding whether
the complainant had contacted the
employee who is the subject of the
complaint indicated an exhaustion-of-
remedies requirement.

The Department accepts this comment
in part and has written the final rule to
require only as much information as is
known to, or reasonably available to, the
victim. However, the Department
declines to make the information only
recommended rather than required. The
information is intended to provide as
much background to the POC and the
VRO as possible in order to expedite the
investigation. Further, to be clear, there
is no exhaustion-of-remedies
requirement.

Two commenters commented that the
information required in the complaint
included the district court case number
and the name of the defendant in the
case, although a victim could file a
complaint prior to an indictment. The
commenters recommended that the final
rule clarify that such information is
required only when such information
exists.

The Department accepts this
comment, but believes that the change
in the final rule noted in the paragraph
above adequately resolves the issue
raised by the commenter.

Two commenters commented that the
Department should draft standard
complaint forms for victims to fill out
and should provide assistance to
victims in completing and submitting
the forms.

The Department declines to adopt
changes to the proposed rule in
response to this comment. The
Department does not rule out the
possibility of providing written
complaint forms, but does not believe
that it is necessary to do so in this final
rule. Likewise, the Department does not
believe it is necessary to state in this
final rule that the POC or VRO will
provide assistance to victims in
submitting complaints.

Two commenters commented that the
proposed rule’s requirement that a
complaint make a prima facie case of a
violation was unfair to complainants.
According to the commenters, the rule
did not define the standards for making
a determination as to whether a prima
facie case had been made, such that the
complainant would be unaware of the
quantum of evidence required for the
complaint.

The Department partially adopts this
comment. The Department has replaced
the term “prima facie”” with language
similar to that found in the regulations
governing the operations of the Alaska
Office of Victims’ Rights (OVR). Under
those regulations, the Alaska OVR
conducts a preliminary examination of
a complaint to assess whether “there is
specific and credible information to
indicate that one or more crime victim
rights guaranteed by the laws and
constitution of this state may have been
violated by a justice agency or person.”
23 AAC 10.030(2). The final rule states
that a complaint must provide “specific
and credible information that
demonstrates that one or more crime
victims’ rights listed in 18 U.S.C. 3771
may have been violated by a Department
of Justice employee or office.”

Three commenters commented that
the time limit of 30 days for filing of a
complaint was unfair and burdensome
to victims. According to the

commenters, many victims are unaware
of their rights or are unaware when
those rights have been violated. The
commenters recommended eliminating
the time frame for complaints,
considerably extending the time frame,
or making the time frame begin when
the victim became aware of the violation
of his rights.

The Department partially adopts this
comment. The Department does not
wish victims to have their ability to file
a complaint of violation of their rights
arbitrarily limited; at the same time,
however, the Department must design
the complaint process so that
complaints can be investigated and
resolved expeditiously and effectively
and in such a way that Department
employees’ due process rights are
protected. A reasonable limitation
period can be fair to both parties. The
Department has therefore changed the
final rule to provide that complaints
must be filed within 60 days of
knowledge of the violation, but not
more than one year after the actual
violation. Because of the significant
extension of time to file a complaint, the
exemption for good cause for a delay
has been removed.

Three commenters commented that,
while the proposed rule placed time
limits on the ability of the victim to file
a complaint, the rule did not require the
POC and VRO to reply to the complaint
within a specific time frame.

The Department partially adopts this
comment. The final rule requires that
the POC or the VRO shall investigate the
complaint “within a reasonable time
period.” The Department is unable to
require a specific time frame for
response in this final rule because of the
uncertainty regarding the number and
complexity of complaints that may be
filed. The definition of ‘‘reasonable time
period” will be addressed in internal
guidance and may be adjusted as
experience with the complaint process
refines the Department’s procedures.

Two commenters commented that the
proposed rule’s limitations on
information as to the resolution of the
complaint being made available to the
victim, including prohibition of
disclosure of the proposed POC written
report, are unfair to the victim.
According to the commenters, open
government requires that information
should be presumptively available and
that, without disclosure to the fullest
extent possible, victims will not be
confident that their complaints have
been addressed.

The Department declines to adopt this
comment. The Department recognizes
that victims desire to know that their
complaints have been taken seriously
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and have been addressed. However, as
a matter of law, the Department is
severely restricted regarding what
information about individuals in its
possession it may release. See 5 U.S.C.
552a(b). The Department regrets that
victims might therefore not receive
information regarding the ultimate
disposition of their complaints, but
believes that providing a discretionary
disclosure by the POC or the VRO
within the bounds of the law and
Department policy is the best
compromise between the right of the
victim to an open process and the right
of an accused employee to confidential
adjudication of a potential disciplinary
action.

Three commenters commented that
the proposed rule’s requirement that the
victim sign a statement indicating his or
her satisfaction (or lack thereof) in
response to the initial investigation of
the complaint was unfair and
unworkable, particularly in combination
with the prohibition on the disclosure of
the report to the victim.

The Department accepts this comment
and has eliminated the requirement of
the victim statement.

One commenter made several
suggestions for additional provisions in
the regulations. The commenter stated
that the final rule, similar to those
governing the operations of the Alaska
OVR, should list reasons for which the
POC or VRO may decline to investigate
a complaint and should provide
standards for prioritizing the processing
of complaints. The Department agrees
that such guidance would be helpful to
the POC and VRO, but it is unnecessary
to include in this final rule.

The same commenter suggests that the
final rule include procedures for
maintaining confidentiality of
information provided by a victim to the
VRO, including creation of a testimonial
privilege on the part of the VRO for
information provided to the VRO by the
victim, such as inconsistent or
contradictory statements about the
crime at issue. The Department declines
to adopt these suggestions. First, a
victim’s privacy will be protected under
the Privacy Act and other relevant
statutes and Department policy. Second,
the VRO, unlike, for example, the
Alaska OVR, will be part of a law
enforcement agency. Therefore, under
certain circumstances the VRO may be
legally required to disclose information
received from a victim. For example,
any information that would tend to
exculpate a defendant must be disclosed
to the defense, see Brady v. Maryland,
373 U.S. 83 (1963).

Regulatory Procedures

Regulatory Flexibility Act

Because this final rule affects only
internal Department procedures, the
Department states that this final rule
will not have any effect on small
businesses of the type described in 5
U.S.C. 605. Accordingly, the
Department has not prepared an initial
Regulatory Flexibility Act analysis in
accordance with 5 U.S.C. 603.

Executive Order 12866

The Department of Justice has
reviewed this final rule in light of
Executive Order 12866, section 1(b),
Principles of Regulation. The
Department of Justice has determined
that this final rule is a ““significant
regulatory action” under Executive
Order 12866, section 3(f)(4), Regulatory
Planning and Review. Accordingly, this
final rule has been reviewed by the
Office of Management and Budget.

In particular, the Department has
assessed both the costs and benefits of
this final rule as required by Executive
Order 12866 section 1(b)(6), and has
made a reasoned determination that the
benefits of this regulation justify its
costs. The costs that the Department
considered included the costs to victims
of submitting complaints to the POC
and VRO, the costs to the employees of
participating in the complaint and
disciplinary process, and the costs to
the Federal Government of creating and
maintaining the VRO office. The
benefits considered by the Department
are that the purpose of the Act and of
these regulations is to protect victims’
rights. The Department believes that the
costs imposed by these regulations are
justified by the benefits.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Executive Order 12988

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Unfunded Mandates Reform Act of
1995

This final rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. 5 U.S.C. 804. This
final rule will not result in an annual
effect on the economy of $100,000,000
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act

This final rule is exempt from the
requirements of the Paperwork
Reduction Act under 5 CFR 1320.4(1)
because it relates to the conduct of a
Federal criminal investigation or
prosecution.

All comments and suggestions
relating to the Paperwork Reduction
Act, or questions regarding additional
information, should be directed to
Brenda Dyer, Clearance Officer, Policy
and Planning Staff, Justice Management
Division, Department of Justice, 601 D
Street, NW., Washington, DC 20530.

List of Subjects in 28 CFR Part 45
Employee responsibilities; Victims’

rights.

m Accordingly, for the reasons stated in

the preamble, the Department of Justice

amends 28 CFR chapter I part 45 as
follows:

PART 45—EMPLOYEE
RESPONSIBILITIES

m 1. The authority citation for part 45 is
revised to read as follows:
Authority: 5 U.S.C. 301, 7301; 18 U.S.C.

207, 3771; 28 U.S.C. 503, 528; DOJ Order
1735.1.

m 2. In part 45, anew §45.10 is added
to read as follows:

§45.10 Procedures to promote compliance
with crime victims’ rights obligations.

(a) Definitions. The following
definitions shall apply with respect to
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this section, which implements the
provisions of the Justice for All Act that
relate to protection of the rights of crime
victims. See 18 U.S.C. 3771.

Crime victim means a person directly
and proximately harmed as a result of
the commission of a Federal offense or
an offense in the District of Columbia.
In the case of a crime victim who is
under 18 years of age, incompetent,
incapacitated, or deceased, the legal
guardians of the crime victim or the
representatives of the crime victim’s
estate, family members, or any other
persons appointed as suitable by the
court, may assume the crime victim’s
rights, but in no event shall the
defendant be named as such guardian or
representative.

Crime victims’ rights means those
rights provided in 18 U.S.C. 3771.

Employee of the Department of Justice
means an attorney, investigator, law
enforcement officer, or other personnel
employed by any division or office of
the Department of Justice whose regular
course of duties includes direct
interaction with crime victims, not
including a contractor.

Office of the Department of Justice
means a component of the Department
of Justice whose employees directly
interact with crime victims in the
regular course of their duties.

(b) The Attorney General shall
designate an official within the
Executive Office for United States
Attorneys (EOUSA) to receive and
investigate complaints alleging the
failure of Department of Justice
employees to provide rights to crime
victims under 18 U.S.C. 3771. The
official shall be called the Department of
Justice Victims’ Rights Ombudsman
(VRO). The VRO shall then designate, in
consultation with each office of the
Department of Justice, an official in each
office to serve as the initial point of
contact (POC) for complainants.

(c) Complaint process. (1) Complaints
must be submitted in writing to the POC
of the relevant office or offices of the
Department of Justice. If a complaint
alleges a violation that would create a
conflict of interest for the POC to
investigate, the complaint shall be
forwarded by the POC immediately to
the VRO.

(2) Complaints shall contain, to the
extent known to, or reasonably available
to, the victim, the following
information:

(i) The name and personal contact
information of the crime victim who
allegedly was denied one or more crime
victims’ rights;

(ii) The name and contact information
of the Department of Justice employee
who is the subject of the complaint, or

other identifying information if the
complainant is not able to provide the
name and contact information;

(iii) The district court case number;

(iv) The name of the defendant in the
case;

(v) The right or rights listed in 18
U.S.C. 3771 that the Department of
Justice employee is alleged to have
violated; and

(vi) Specific information regarding the
circumstances of the alleged violation
sufficient to enable the POC to conduct
an investigation, including, but not
limited to: The date of the alleged
violation; an explanation of how the
alleged violation occurred; whether the
complainant notified the Department of
Justice employee of the alleged
violation; how and when such
notification was provided to the
Department of Justice employee; and
actions taken by the Department of
Justice employee in response to the
notification.

(3) Complaints must be submitted
within 60 days of the victim’s
knowledge of a violation, but not more
than one year after the actual violation.

(4)(i) In response to a complaint that
provides the information required under
paragraph (c)(2) of this section and that
contains specific and credible
information that demonstrates that one
or more crime victims’ rights listed in
18 U.S.C. 3771 may have been violated
by a Department of Justice employee or
office, the POC shall investigate the
allegation(s) in the complaint within a
reasonable period of time.

(ii) The POC shall report the results of
the investigation to the VRO.

(5) Upon receipt of the POC’s report
of the investigation, the VRO shall
determine whether to close the
complaint without further action,
whether further investigation is
warranted, or whether action in
accordance with paragraphs (d) or (e) of
this section is necessary.

(6) Where the VRO concludes that
further investigation is warranted, he
may conduct such further investigation.
Upon conclusion of the investigation,
the VRO may close the complaint if he
determines that no further action is
warranted or may take action under
paragraph (d) or (e) of this section.

(7) The VRO shall be the final arbiter
of the complaint.

(8) A complainant may not seek
judicial review of the VRO’s
determination regarding the complaint.

(9) To the extent permissible in
accordance with the Privacy Act and
other relevant statutes and regulations
regarding release of information by the
Federal government, the VRO, in his

discretion, may notify the complainant
of the result of the investigation.

(10) The POC and the VRO shall refer
to the Office of the Inspector General
and to the Office of Professional
Responsibility any matters that fall
under those offices’ respective
jurisdictions that come to light in an
investigation.

(d) If the VRO finds that an employee
or office of the Department of Justice has
failed to provide a victim with a right
to which the victim is entitled under 18
U.S.C. 3771, but not in a willful or
wanton manner, he shall require such
employee or office of the Department of
Justice to undergo training on victims’
rights.

(e) Disciplinary procedures. (1) If,
based on the investigation, the VRO
determines that a Department of Justice
employee has wantonly or willfully
failed to provide the complainant with
aright listed in 18 U.S.C. 3771, the VRO
shall recommend, in conformity with
laws and regulations regarding
employee discipline, a range of
disciplinary sanctions to the head of the
office of the Department of Justice in
which the employee is located, or to the
official who has been designated by
Department of Justice regulations and
procedures to take action on
disciplinary matters for that office. The
head of that office of the Department of
Justice, or the other official designated
by Department of Justice regulations and
procedures to take action on
disciplinary matters for that office, shall
be the final decision-maker regarding
the disciplinary sanction to be imposed,
in accordance with applicable laws and
regulations.

(2) Disciplinary sanctions available
under paragraph (e)(1) of this section
include all sanctions provided under
the Department of Justice Human
Resources Order, 1200.1.

Dated: November 10, 2005.

Alberto R. Gonzales,

Attorney General.

[FR Doc. 05—22801 Filed 11-16—-05; 8:45 am]
BILLING CODE 4410-19-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[OAR-2002-0054; FRL-7997-9]
RIN 2060-AM94

National Emission Standards for
Hazardous Air Pollutants for Brick and
Structural Clay Products
Manufacturing: Reconsideration

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of final action on
reconsideration.

SUMMARY: On May 16, 2003, EPA
promulgated national emission
standards for hazardous air pollutants
(NESHAP) for new and existing sources
at brick and structural clay products
(BSCP) manufacturing facilities (the
final rule). Subsequently, the
Administrator received a petition for
reconsideration of the final rule. On
April 22, 2005, EPA announced its
reconsideration of one issue arising
from the final rule. Specifically, we
(EPA) requested public comment on our
decision to base the maximum
achievable control technology (MACT)
requirements for certain tunnel kilns on
dry limestone adsorption technology. As
a result of this reconsideration process,
we have concluded that the MACT
floors and standards determined at
promulgation are correct, and no
changes to the final rule are warranted.
We, therefore, are taking no amendatory
action with respect to these
requirements.

DATES: This final action is effective on
November 17, 2005.

ADDRESSES: Docket. EPA has established
an official public docket for the
NESHAP for brick and structural clay
products manufacturing including both
Docket ID No. OAR-2002-0054 and
Legacy Docket ID No. A—90-30. The
official public docket consists of the

documents specifically referenced in
this action, any public comments
received, and other information related
to the BSCP rulemaking and the
reconsideration action. All items may
not be listed under both docket
numbers, so interested parties should
inspect both docket numbers to ensure
that they are aware of all materials
relevant to the BSCP rulemaking and
this action. Although listed in the index,
some information is not publicly
available, i.e., confidential business
information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Air
Docket, EPA/DC, EPA West, Room
B102, 1301 Constitution Avenue, NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—-1742.

FOR FURTHER INFORMATION CONTACT: Ms.
Mary Johnson, Combustion Group,
Emission Standards Division (MC—
C439-01), EPA, Research Triangle Park,
North Carolina 27711; telephone
number: (919) 541-5025; fax number:
(919) 541-5450; e-mail address:
johnson.mary@epa.gov.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. General Information
A. What is the source of authority for the
reconsideration action?
B. What entities are potentially affected by
the reconsideration action?
C. How do I obtain a copy of this action?
II. Background
A. History
B. Overview of Decisions at Promulgation

1II. Today’s Action

A. Final Action

B. Comments Received on Reconsideration
Issue

IV. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

I. General Information

A. What is the source of authority for
the reconsideration action?

EPA is reconsidering one aspect of its
final BSCP rule under sections 112 and
307(d)(7)(B) of the Clean Air Act (CAA)
as amended (42 U.S.C. 7412 and
7607(d)(7)(B)). This action is also
subject to section 307(d) of the CAA (42
U.S.C. 7607(d)).

B. What entities are potentially affected
by the reconsideration action?

Entities potentially affected are those
industrial facilities that manufacture
BSCP. Brick and structural clay
products manufacturing is classified
under Standard Industrial Classification
(SIC) codes 3251, Brick and Structural
Clay Tile; 3253, Ceramic Wall and Floor
Tile; and 3259, Other Structural Clay
Products. The North American Industry
Classification System (NAICS) codes for
BSCP manufacturing are 327121, Brick
and Structural Clay Tile; 327122,
Ceramic Wall and Floor Tile
Manufacturing; and 327123, Other
Structural Clay Products. The categories
and entities that include potentially
affected sources are shown below:

Examples of potentially
Category SIC NAICS regulated entities
INAUSEFAL ... 3251 327121 | Brick and structural clay tile manufacturing facilities.
Industrial .... 3253 327122 | Extruded tile manufacturing facilities.
INAUSEIAL ... 3259 327123 | Other structural clay products manufacturing facilities.

The reconsideration action does not
concern the NESHAP for clay ceramics
manufacturing facilities (40 CFR part 63,
subpart KKKKK), which were published
with the final BSCP rule (40 CFR part
63, subpart JJJJ]).

This table is not intended to be
exhaustive, but rather provides a guide

for readers regarding entities likely to be
affected by the reconsideration action.
To determine whether your facility may
be affected by the reconsideration
action, you should examine the
applicability criteria in 40 CFR 63.8385
of the final BSCP rule. If you have any
questions regarding the applicability of

the final rule to a particular entity or the
implications of the reconsideration
action, consult the person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.
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C. How do I obtain a copy of this action?

In addition to being available in the
dockets, an electronic copy of today’s
action also will be available on the
Worldwide Web (WWW). Following the
Administrator’s signature, a copy of this
action will be posted at http://
www.epa.gov/ttn/oarpg on EPA’s
Technology Transfer Network (TTN)
policy and guidance page. The TTN
provides information and technology
exchange in various areas of air
pollution control.

II. Background

A. History

Section 112 of the CAA requires that
we establish NESHAP for the control of
hazardous air pollutants (HAP) from
both new and existing major sources.
Major sources of HAP are those
stationary sources or groups of
stationary sources that are located
within a contiguous area and under
common control that emit or have the
potential to emit considering controls,
in the aggregate, 9.07 megagrams per
year (Mg/yr) (10 tons per year (tpy)) or
more of any one HAP or 22.68 Mg/yr (25
tpy) or more of any combination of
HAP. The CAA requires the NESHAP to
reflect the maximum degree of
reduction in emissions of HAP that is
achievable. This level of control is
commonly referred to as MACT.

The MACT floor is the minimum
control level allowed for NESHAP and
is defined under section 112(d)(3) of the
CAA. In essence, the MACT floor is the
level of control already achieved by the
better-controlled and lower-emitting
sources in each source category or
subcategory. For new sources, the
MACT floor is the level of emission
control that is achieved in practice by
the best-controlled similar source. The
MACT floor for existing sources is the
average emission limitation achieved by
the best-performing 12 percent of
existing sources in the category or
subcategory for which the Administrator
has emissions information (where there
are 30 or more sources in a category or
subcategory, as in the case of each BSCP
subcategory).

In developing MACT standards, we
also consider control options capable of
achieving a level of emission control
more stringent than the floor. We
establish more stringent standards
where we find greater reductions are
achievable, taking into consideration the
cost of achieving the emissions
reductions, any health and
environmental impacts, and energy
requirements.

We proposed NESHAP for major
sources manufacturing BSCP on July 22,

2002 (67 FR 47894), and we published
the final BSCP rule on May 16, 2003 (68
FR 26690). Following promulgation, the
Administrator received a petition for
reconsideration (dated July 15, 2003)
filed by Earthjustice on behalf of Sierra
Club pursuant to section 307(d)(7)(B) of
the CAA. The petition requested
reconsideration of three aspects of the
final rule. We also received a letter
(dated October 10, 2003) from counsel
for the Brick Industry Association (BIA),
commenting on the Sierra Club’s
petition for reconsideration. On April
19, 2004, EPA issued a letter to the
Sierra Club’s counsel granting its
petition for reconsideration with respect
to one issue. On April 22, 2005, we
announced our reconsideration of and
requested public comment on that issue,
specifically our decision to base the
MACT requirements for certain tunnel
kilns on DLA technology.

In addition to the petition for
reconsideration, three petitions for
judicial review of the final NESHAP for
BSCP manufacturing and clay ceramics
manufacturing (40 CFR part 63, subparts
JJJJ] and KKKKK, published together on
May 16, 2003) were filed with the U.S.
Court of Appeals for the District of
Columbia Circuit by the Sierra Club,
BIA, and two clay ceramics
manufacturers (Monarch Ceramic Tile,
Incorporated and American Marazzi
Tile, Incorporated).? The litigation has
been stayed to enable EPA to act on
Sierra Club’s petition for
reconsideration prior to briefing. On
May 10, 2005, the Court issued its most
recent order, holding the case in
abeyance until November 10, 2005.

B. Overview of Decisions at
Promulgation

In the proposed rule, the MACT floors
for the kiln exhaust from certain tunnel
kilns were based on the use of dry lime
injection fabric filters (DIFF), dry lime
scrubber fabric filters (DLS/FF), or wet
scrubbers (WS). Dry limestone adsorber
(DLA) technology, which is the most
prevalent type of air pollution control
device (APCD) used to control
emissions from existing brick kilns, was
not proposed as a MACT floor
technology because we had questions
and concerns about DLA based on the
information we had at the time. In
response to the proposed rule, however,
we received numerous comments from
industry representatives, kiln
manufacturers, and APCD vendors on
issues related to the application and

1The cases, which have been consolidated, are:
Brick Industry Association v. EPA, No. 03—1142
(D.C. Cir.); Sierra Club v. EPA, No. 03—-1202 (D.C.
Cir.); and Monarch Ceramic Tile, Inc. v. EPA, No.
03-1203 (D.C. Cir.).

performance of the APCD discussed in
the preamble. Many commenters
reported technical obstacles to the use
of DIFF, DLS/FF, and WS technologies,
particularly for retrofitting BSCP kilns,
as well as other disadvantages of those
technologies, and provided information
to address our questions and concerns
about DLA technology.

As a result of these public comments,
we realized that there was more
information on DLA technology to be
considered and that we did not fully
understand the limitations of applying
the other technologies that were the
focus of our MACT floors analysis at
proposal. After reviewing all of the
available information, we determined
that MACT for some new tunnel kilns
should be based on DIFF, DLS/FF, and
WS technologies, but that for existing
tunnel kilns retrofitting with DIFF, DLS/
FF, or WS is not feasible or practical in
many cases. We concluded that
retrofitting existing BSCP tunnel kilns
with certain APCD would likely alter
brick quality and color for many kilns,
resulting in changes to the product that
are central to its character and value.
We also determined that our principal
concerns with DLA at proposal (i.e.,
generation or no control of particulate
matter (PM) emissions and consistency
of performance) had been allayed by the
information we received in response to
the proposal.

In light of the public comments
received regarding technical features
and limitations of DIFF, DLS/FF, WS,
and DLA technologies, we came to new
conclusions regarding the effective
application of these technologies. We
concluded that DLA are the only
currently available technology that can
be used to retrofit existing tunnel kilns
without potentially significant impacts
on aspects of the production process
that affect the character of the product
itself. In the final BSCP rule, we thus
allowed existing large tunnel kilns to
use the DLA technology.

In addition, we concluded that,
because of retrofit concerns, it is not
technologically or economically feasible
for an existing small tunnel kiln that
would otherwise meet the criteria for
reconstruction and whose design
capacity is increased such that it
becomes a large tunnel kiln to meet the
relevant standards (i.e., new source
MACT) by retrofitting with a DIFF, DLS/
FF, or WS. We also similarly concluded
that it is not technologically and
economically feasible for an existing
large DLA-controlled tunnel kiln that
would otherwise meet the criteria for
reconstruction to meet the relevant
standards (i.e., new source MACT) by
retrofitting with a DIFF, DLS/FF, or WS.
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However, we determined that it is
technologically and economically
feasible for these types of kilns, whether
existing or reconstructed, to retrofit or
continue operating with a DLA, and the
final rule required that such kilns meet
the emissions limits that correspond to
the level of control provided by a DLA.
In the final rule, we concluded that
DIFF, DLS/FF, and WS are appropriate
technologies for new large tunnel kilns
and for reconstructed large tunnel kilns
that were equipped with DIFF, DLS/FF,
or WS prior to construction. For small
tunnel kilns, however, we concluded
that DLA are the only APCD that have
been adequately demonstrated, and,
therefore, we based the final
requirements for new and reconstructed
small tunnel kilns on DLA control.

III. Today’s Action
A. Final Action

At this time, we are announcing our
final action regarding the one issue in
the Sierra Club’s petition for
reconsideration that we agreed to
reconsider. The petition sought
reconsideration of three issues relating
to EPA’s promulgation of final MACT
floor standards based on DLA
technology. One of the concerns was
whether EPA had adequately complied
with public notice and comment
requirements. Noting that EPA had
proposed MACT floor standards based
on three different technologies, DIFF,
DLS/FF and WS, the Sierra Club argued
that EPA had provided no opportunity
to comment on either the final DLA-
based floors or the final floor approach.
Pursuant to section 307(d)(7)(B) of the
CAA,2 we granted the Sierra Club’s
petition for reconsideration only with
respect to that one issue ‘““namely, the
Sierra Club’s claim that the MACT
floors (and MACT standards based on
the floors) at promulgation were set
using a different control technology
than those proposed and that EPA did
not provide adequate opportunity for
public comment on the revised MACT
floors.?

2 Section 307(d)(7)(B) of the CAA provides that if
a person raising an objection to a rule during
judicial review ‘“‘can demonstrate to the
Administrator that * * * the grounds for such
objection arose after the period for public comment
(but within the time specified for judicial review)
and if such objection is of central relevance to the
outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the rule
and provide the same procedural rights as would
have been afforded had the information been
available at the time the rule was proposed.” 42
U.S.C. 7607(d)(7)(B).

3In its petition for reconsideration, the Sierra
Club also raised two issues relating to our overall
MACT approach, which was the same at proposal
and promulgation. Specifically, the Sierra Club

As stated in the April 22, 2005, notice
announcing reconsideration of one
aspect of the final rule, the arguments
Sierra Club presented in the petition for
reconsideration did not persuade us that
our MACT floor determination for the
final BSCP rule was erroneous or
inappropriate. However, because we
changed the technological basis of the
MACT floors and standards between
proposal and promulgation in response
to comments received on the proposed
rule, we decided to grant
reconsideration on this issue and
provide an opportunity for public
comment on the DLA-based floors and
standards reflected in the final rule.

In our notice of reconsideration, we
requested comment on the DLA-based
floors and standards, including
technical issues related to the
performance of DLA as compared to
DIFF, DLS/FF, and WS; the ability to
retrofit existing kilns with DLA, DIFF,
DLS/FF, and WS; and whether this
should be a consideration when
selecting MACT control options. We
also specifically requested (1) additional
information regarding whether there
have been technical difficulties
associated with DIFF, DLS/FF, WS, and
DLA; (2) additional information on how
these control devices have performed at
plants operating these technologies; and
(3) additional information on the
successful application of these
technologies to existing kilns. We
received 15 responses to our request for
public comment. These comment letters
are available in the official public
docket (Docket ID No. OAR-2002—
0054).

The comments we received provided
limited new information related to
APCD technology performance,
including retrofitting issues, technical
difficulties, overall performance, or
successful application of the control
technologies. Instead, the commenters
generally referred to comments they had
previously submitted on the proposed
rule. Overall, the reconsideration notice
did not bring to light additional
technical information for EPA to weigh
in revisiting its original MACT floor and
standard-setting decisions. While one

argued: that “in setting floors, EPA unlawfully
considered more kilns than the best performing
twelve percent of sources for which it had
emissions information”’; and that “EPA’s floors do
not reflect the average emission level achieved by
the best performing twelve percent of kilns for
which the Administrator has emissions
information.” We addressed these issues in the
response to Earthjustice’s comments on the
proposal (See p. 2-44, EDOCKET document no.
OAR-2002-0054-0005). Therefore, they do not
meet the criteria for reconsideration under CAA
section 307(d)(7)(B), and they are not discussed in
this action.

commenter argued that the CAA does
not permit EPA to consider the
feasibility of retrofitting existing kilns
with APCD when determining the
MACT floor, we disagree with the
commenter’s legal analysis for the
reasons discussed below. Since the
reconsideration comments did not
provide a basis for us to conclude that
our prior analysis was incorrect or
flawed, we reaffirm the validity of the
determinations we made at
promulgation and are making no
changes to the final rule. A summary of
major comments received on the
reconsideration issue and EPA’s
responses to those comments are
provided below.

B. Comments Received on
Reconsideration Issue

We received both comments in
support of and comments objecting to
the DLA-based MACT floors and
standards in the final rule. Multiple
industry commenters supported our
decision to include DLA as a retrofit
technology in the MACT floor analyses
for BSCP manufacturing. They also
agreed with our statement in the April
22, 2005, notice that the petitioners did
not provide sufficient information in
their petition for reconsideration to
warrant any changes to the final rule;
indeed, they argued that the final rule
should not even be subject to
reconsideration. These commenters
stated that the comments EPA received
on the proposed rule specifically
addressed the use of DLA, and thus,
inclusion of DLA could have been
anticipated by anyone following the
public record. The commenters also
asserted that the ability to retrofit
certain APCD to an existing kiln has not
been demonstrated to be achievable.
They considered unreasonable the
petitioner’s assertion that the ability to
retrofit a control is irrelevant to the
determination of MACT and is
equivalent to considering costs. The
commenters stated that EPA cannot set
a standard that has not been
demonstrated as achievable. According
to the commenters, under MACT, when
the existing sources included in the top
12 percent have controls in place but
these controls have not been
demonstrated as a ‘“‘retrofitable” device
(i.e., they were installed when designing
and building the kiln rather than after
it was built), then they are not a retrofit
control device for that process. In
addition, the commenters argued that if
the same products cannot be produced
after the installation of the control
device, then it is not the same process.
The commenters could think of no
MACT standard where EPA added



69658 Federal Register/Vol. 70,

No. 221/Thursday, November 17, 2005/Rules and Regulations

controls that changed the targeted
industry’s products.

Industry commenters highlighted
major points made regarding DLA in
previous comments on the proposed
rule, including: (1) DLA are viable
controls and have been demonstrated as
a retrofit technology; (2) DLA are the
most prevalent control in the industry
because DLA achieve essentially the
same reductions in emissions (e.g., of
hydrogen fluoride (HF)), but do not
present the same retrofit issues, as the
other controls; (3) contrary to previous
concerns raised by EPA, DLA have the
potential to reduce PM emissions; (4)
the small amount of PM that comes from
these units has not been shown to
contain any significant HAP emissions,
and is likely significantly smaller than
the already low amount in kiln exhaust;
and (5) DLA have been demonstrated as
a control that does not interfere with the
operation of the kiln (i.e., airflow within
the kiln). This last point is particularly
important to the brick industry, which
raised concerns with the other control
devices that were considered by EPA.
Industry commenters noted that among
the controls considered for retrofit
purposes, only DLA do not impact the
types of products that can be produced,
and not impacting the products is
critical to the ongoing viability of a
brick plant.

Multiple industry commenters agreed
with key EPA statements made in the
promulgation preamble, specifically
where EPA: (1) Concluded that
“retrofitting existing kilns with DIFF or
DLS/FF systems is not feasible in many
cases;” (2) acknowledged that
“retrofitting existing BSCP kilns with
certain APCD (particularly those that
affect kiln airflow) can alter time-
honored recipes for brick color, thereby
changing the product;” (3) concluded
that “DLA are the only currently
available technology that can be used to
retrofit existing kilns without
potentially significant impacts on the
production process;” (4) concluded that
“it is not technologically and
economically feasible for an existing
large DLA-controlled kiln that would
otherwise meet the criteria for
reconstruction in 40 CFR 63.2 * * * to
meet the relevant (i.e., new source
MACT) standards by retrofitting with a
DIFF, DLS/FF, or WS;” and (5)
concluded that “DIFF and DLS/FF
systems, if attempted on smaller kilns,
would experience more difficulties with
respect to airflow than systems on larger
kilns because as the design airflow
decreases, the acceptable operating
range also would be expected to
decrease.” According to the
commenters, the petitioners have

provided no arguments or technical
information that would change these
conclusions.

In response, we agree that our
decisions at promulgation were a
natural progression based on the
comments received after proposal
regarding the control technologies used
in the industry. The comments and
additional technical information not
available to EPA prior to proposal
provided a more complete explanation
of the application of DLA and other
control technologies to existing kilns in
the BSCP source category. The previous
comments submitted and referenced by
these commenters are included in the
official public docket (Docket ID No.
OAR-2002-0054). We also agree that
there is no new technical information
relevant to the MACT floor analysis in
the final rule.

Some industry commenters also
argued that if EPA does reconsider the
DLA-based MACT for the BSCP
industry, then decisions at
promulgation that stemmed from the
DLA-based MACT must also be
reviewed. Specifically, EPA must: (1)
Reevaluate the use of risk-based
alternatives for this rule, and (2) revisit
the issue of removing existing DLA from
revised MACT determinations. In
addition, they stated that EPA must re-
propose the rule if the Agency
concludes that MACT must be based on
anything other than DLA. According to
the commenters, numerous facilities
have begun to comply with the
promulgated rule by installing or
committing to install DLA. The
commenters stated that the large costs
that would be incurred by ripping out
a DLA and replacing it with a DIFF,
DLS/FF or WS would be unreasonable,
unwarranted, and not justified by the
minimal benefits that would accrue,
assuming the other APCD could be
made to work. According to the
commenters, those facilities most
impacted and penalized would be the
environmentally proactive facilities that
have installed DLA to reduce emissions
even before required by MACT, because
they would be ripping out controls less
than 2 years old.

As explained further below, based on
our evaluation of the reconsideration
comments received, EPA is not making
any changes to the MACT floors and
standards. We acknowledge that
changes to the promulgated MACT floor
and standards based on DLA control
technology could necessitate
reevaluation of related decisions;
however, since EPA is not making any
changes, these comments are not
relevant to this action.

Earthjustice, in its comments on
behalf of Sierra Club, reiterated its
objection, originally stated at proposal,
that EPA’s decision to base MACT floors
on the alleged performance of a control
technology is unlawful, arbitrary and
capricious. The commenter resubmitted
its comments on the proposed rule and
its Petition to Reconsider letter. The
commenter argued that EPA’s decision
to base MACT floors on the alleged
performance of DLA-equipped kilns
contravenes the CAA MACT floor
mandate because DLA-equipped kilns
are not the best-performing kilns for
which EPA has information. The
commenter referenced EPA’s own data,
which indicated that (1) kilns equipped
with other control technologies are
achieving better emission levels than
DLA-equipped kilns, (2) DLA have low
hydrogen chloride (HCl) removal
efficiencies, (3) DLA do not provide a
mechanism for PM removal, and (4)
DLA may actually create PM in some
instances.

This commenter argued that EPA’s
statement that “DLA are the only
currently available technology that can
be used to retrofit existing large kilns
without potentially significant impacts
on the production process” is statutorily
irrelevant. According to the commenter,
the CAA requires EPA to set MACT
floors regardless of what control
equipment the best-performing kilns are
using, and EPA cannot choose to ignore
that mandate based on its policy
preference for setting floors that
allegedly reflect what is achievable
through using DLA. The commenter
stated that EPA’s argument that DLA is
the only available technology depends
largely on arguments irrelevant to
MACT floor calculations, e.g., that
retrofitting kilns with other technologies
(1) would create solid waste or
wastewater that is difficult or expensive
to dispose of, and (2) could require kilns
to change their recipes or incur
downtime or reduction in capacity. The
commenter argued that the possibility
that other technologies may cost more or
require sources to overcome
technological difficulties does not
support EPA’s refusal to consider the
performance of kilns equipped with
those technologies. The commenter
further argued that the record does not
support or explain EPA’s claim that
those technologies may have technical
difficulties, e.g., that they need a
different airflow, which might affect
brick color. The commenter noted that
many existing kilns already are using
those other technologies, which shows
that it is possible to maintain the
airflows and still produce bricks in the
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colors the manufacturers choose.
According to the commenter, EPA’s
suggestion that changes in airflow might
affect brick color is only speculation,
based on unsubstantiated and self-
serving assertions by industry.

Previous comments submitted at
proposal related to DLA control
technology and referenced by this
commenter are in the official public
docket (Docket ID No. OAR-2002—
0054). The commenter’s Petition to
Reconsider letter is part of the docket at
OAR-2002-0054—0010. As mentioned
previously, one issue from that letter is
the focus of this reconsideration action.

In response to these comments, we
reviewed our MACT floor analysis and
its factual and statutory basis. Contrary
to the commenter’s claims, there is
ample support in the rulemaking record
for the concerns expressed by the brick
industry about the feasibility of
retrofitting existing kilns with DIFF,
DLS/FF or WS (unless the existing kiln
had been designed and built with that
technology). As explained in more
detail below, the attempts that have
been made to retrofit using DIFF or
DLS/FF have not met with success, and
we do not have a basis for concluding
that the technological obstacles that
have been encountered to date can be
overcome in the 3 years that existing
sources have to comply with the
NESHAP.4 While sources subject to
NESHAP typically face challenges in
meeting the applicable requirements,
here the concern is whether existing
BSCP kilns can retrofit APCD without
changing the very products they make.
As for WS, we continue to believe that
retrofits using that technology are only
feasible for kilns having access to a
sewer system for wastewater disposal.
Indeed, a WS system that includes the
type of wastewater treatment that would
be required in the absence of sewer
system access has never been built or
demonstrated in the BSCP industry.
Based on our review of the rulemaking
record, we again conclude that DLA are
the only currently available technology
that can be used to retrofit existing
tunnel kilns without potentially
significant impacts on the production
process and the resulting product of
many kilns.

We also believe that the MACT floor
analysis upon which we based the
promulgated standards for existing
tunnel kilns in the BSCP industry
properly took into account the technical
obstacles to retrofitting those kilns with

4 Consistent with CAA section 112(i), EPA’s final
rule provided existing covered sources with the
maximum allowable lead time of 3 years to comply
with the BSCP NESHAP.

available APCD. We disagree that the
ability to retrofit a technology to an
existing source is irrelevant to the
MACT floor. Under CAA section
112(d)(2), EPA is required to set
NESHAP that reflect the “maximum
degree of reduction in emissions” of the
relevant HAP that the Agency,
considering various factors, ‘“determines
is achievable” (emphasis added). In
surveying existing tunnel kilns, we
found that DIFF, DLS/FF and WS were
used almost exclusively by kilns that
had been designed and built to work
with those technologies. Kilns which
had been retrofitted with ACPD
primarily used DLA because, among
other things, that technology, unlike
DIFF and DLS/FF, does not affect
airflow crucial to product quality and
color, and, unlike WS, does not generate
large quantities of wastewater. As
described in detail below, the kilns that
had been retrofitted with DIFF or DLS/
FF experienced serious and so far
insurmountable problems.

While kilns using DIFF, DLS/FF or
WS technologies achieve lower
emission rates than kilns using DLA, the
CAA does not require that we turn a
blind eye to compelling evidence that
kilns not already equipped with DIFF,
DLS/FF or WS cannot be reliably
retrofitted with those technologies
without significantly affecting the kiln’s
production process and its product. On
its face, CAA section 112(d) repeatedly
calls for ““achievable” standards. BSCP
facilities that are otherwise similar in
terms of kiln type and size are
demonstrably dissimilar in their ability
to be retrofitted with the various APCD.
EPA may appropriately account for
technological differences that affect
whether a control technology can be
feasibly applied to all existing sources
that will require additional controls to
lower their HAP emissions.

Recognizing these technological
issues, we clearly laid out in the final
rule preamble the four basic steps taken
in determining the MACT floor control
level:

(1) We reviewed available data on
pollution prevention techniques
(including substitution of raw materials
and/or fuels) and the performance of
add-on control devices to determine the
techniques that were viable for and
effective at reducing HAP emissions;

(2) For each subcategory, we ranked
the kilns from the best performing to the
worst performing based on the emission
reduction technique used on the kilns;

(3) For each subcategory, we then
identified the 94th percentile kiln and
the emission reduction technique that
represented the MACT floor technology;
and

(4) For each subcategory, we then
selected production-based or percent-
reduction emission limits that
correspond to the 94th percentile kiln
and emission reduction technique, and
we based our selections on the available
data while considering variability in the
performance of a given emission
reduction technique.

A full explanation of the MACT floor
and MACT determination is provided in
the promulgation preamble (see 68 FR
26698, May 16, 2003).

Key points and information provided
by the commenters after proposal
included the following: (1) DIFF, DLS/
FF, and WS are not demonstrated
technologies for retrofitting BSCP kilns;
kilns that have used those technologies
for a retrofit have experienced
significant problems, as explained
further below; (2) different products
require different airflows to produce
distinctive characteristics of the
product; (3) DIFF, DLS/FF, and WS
require minimum airflow rates to
operate properly; (4) DIFF, DLS/FF, and
WS affect the product line when
process/kiln airflow rates must be
changed to accommodate control device
operation; (5) DIFF, DLS/FF, and WS
result in kiln downtime and reductions
in kiln production capabilities; (6)
during kiln slowdowns, DIFF, DLS/FF,
and WS APCD may not be able to
operate at all; (7) DIFF, DLS/FF, and WS
produce large amounts of solid waste
and wastewater that pose environmental
issues of their own; (8) most BSCP
facilities are located in areas that do not
have available sewer access for WS
wastewater; (9) few DIFF, DLS/FF, and
WS systems have been developed
specifically for brick kilns; (10) DLA do
not require minimum airflow rates; (11)
lower airflow rates increase the control
efficiency of DLA; (12) DLA do not
impact kiln operation, airflow, and
production level; (13) DLA do not
generate PM emissions; (14) DLA do
perform over the life of the sorbent; (15)
DLA limestone is continually replaced
and HF and HCI control efficiencies are
maintained; and (16) DLA control
technology is applied to brick kilns all
over the world, and vendors are
experienced in applying the technology
to the BSCP industry.

Commenters noted that most of the
DIFF, DLS/FF, and WS in place in the
BSCP industry have been installed on
new kilns, and those that were installed
on existing kilns have created problems
with kiln operation. Commenters
pointed out that all injection and wet
control devices need a certain airflow to
operate, and because the airflow rate
within a brick kiln can vary by 50
percent or more, depending primarily
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on the size of the product, control
systems with any type of injection are
problematic. Each product has a given
set of kiln operating parameters, and the
airflow varies from product to product.
Balancing airflow in the kiln is critical
to the operation of the kiln. Any
changes to the firing characteristics and/
or airflow rate that result from the use
of DIFF, DLS/FF, and WS controls have
an impact on the quality and aesthetic
value of the product. If these control
devices are used, then the control
devices will dictate how the kiln is
operated.

Commenters shared their actual
experience with DIFF, DLS/FF and WS
technologies in retrofit applications. In
the case of WS, they noted that short-
term pilot tests of WS had encountered
significant problems and that full-scale
WS had never been used on BSCP kilns
(with the exception of one facility,
discussed below, that operates two WS).
Multiple commenters stated that, rather
than being reduced, PM was generated
by WS during pilot tests. One
commenter stated that, during the 3-
month pilot test, the longest time of
continuous operation of the WS was 6
days. Following the pilot tests, the
facilities chose not to install a full scale
WS due to the insurmountable issues.
The one facility operating WS has a
permit to discharge untreated
wastewater to the local sewer system,
thus making wet scrubbing a feasible
option for that facility. According to a
letter submitted by the company, one of
the WS at this facility has ongoing
problems with fouling of scrubber
packing.

With respect to DIFF, commenters
explained that the only commercially
available retrofit DIFF installation was
problematic and still not operating
correctly more than 2 years after
installation. This system had problems
with the dampers and reagent feeding
systems. Commenters noted that the
original cost for this DIFF was $1
million; however, the facility spent over
$2 million without achieving successful
operation. Furthermore, another retrofit
DIFF installation changed the kiln draft
enough to result in kiln capacity
reduction from 13.5 to 12.2 cars/day;
this was a loss in revenue of $1 million
per year. According to commenters, the
vendor who installed this DIFF system
is no longer in business.

Commenters indicated that the only
DLS/FF retrofit that has been attempted
is also problematic and led to product
quality problems and kiln downtime.
This system was a prototype and so had
no operational, troubleshooting, or
maintenance history, leaving the facility
to diagnose operational problems. The

vendor who installed this DLS/FF is no
longer providing systems to the BSCP
industry according to the commenters.

In sum, the commenters provided
information showing that few injection
(i.e., DIFF and DLS/FF) or WS systems
have been developed specifically for
brick kiln operations, and retrofit
experience shows that vendors have
been unable to successfully design these
systems for retrofit applications in the
BSCP industry. Commenters charged
that EPA did not account for retrofitting
problems associated with installing
DIFF, DLS/FF, and WS on older kilns
and the costs associated with these
problems. Commenters described how
attempts at retrofitting kilns with these
APCD have resulted in significant kiln
downtime and permanent reductions in
kiln production capacities. Commenters
stated that DIFF and DLS/FF systems
produce large amounts of solid waste
that is difficult and expensive to dispose
of, and use of WS is not practical for
most facilities because the facilities
have no viable options for wastewater
disposal. Commenters also pointed out
that there are high costs and marginal
additional emissions reductions
associated with replacing an existing
DLA with a DIFF system.

Based on the many comments
received following proposal regarding
retrofit concerns with DIFF, DLS/FF,
and WS and our own review of all the
available information, we concluded
that retrofitting existing kilns with these
technologies is not feasible in most
cases. We note that in addition to
comments received from brick
manufacturers, we received comments
from a kiln vendor and APCD vendors
explaining the importance of airflow to
kiln operation, product quality and
color, and for proper APCD operation;
these comments further substantiated
many of the claims submitted by
industry representatives. We find it
particularly compelling that: (1)
Attempts to retrofit older kilns with
injection systems (i.e., DIFF and DLS/
FF) have been unsuccessful due to
interference with the kiln airflow, such
that product quality cannot be
maintained, and (2) injection system
retrofits have experienced operational
problems (i.e., settling of lime sorbent in
the ductwork and subsequent APCD
malfunction, early and unanticipated
fabric filter bags failure) during the
airflow variations that are necessary for
various products. We also find quite
compelling the argument that WS are
not an option for most BSCP facilities
because of limited or no sewer access.
Although we also received many
comments after proposal regarding the
cost of control technologies, our MACT

floor decisions are based on what is
technically achievable and
demonstrated as opposed to cost as
section 112(d)(3) of the CAA does not
allow consideration of cost when
determining MACT floors.

As described above, in the
reconsideration proposal notice we
asked for additional comments and
information on technical issues related
to the performance of control
technologies, including DLA, DIFF,
DLS/FF, and WS. We also requested
information on the successful retrofit of
DIFF, DLS/FF, and WS on existing
tunnel kilns. We received no additional
information that would lead us to
different conclusions today regarding
the MACT floor for existing large tunnel
kilns. Therefore, we continue to believe
that DLA are the only currently
available technology that can be used to
retrofit existing large tunnel kilns
without potentially significant impacts
on the production process.

One commenter also took issue with
EPA’s decisions on reconstructed
sources. Specifically, the commenter
rejected as irrelevant EPA’s arguments
that it would not be technologically and
economically feasible for the following
reconstructed sources to meet the
relevant (i.e., new source MACT)
standards by retrofitting with a DIFF,
DLS/FF, or WS: (1) An existing small
tunnel kiln that would otherwise meet
the criteria for reconstruction in 40 CFR
63.2, and whose design capacity is
increased such that it becomes a large
tunnel kiln; and (2) an existing large
DLA-controlled tunnel kiln that would
otherwise meet the criteria for
reconstruction in 40 CFR 63.2. The
commenter argued that EPA is not
relieved of its statutory obligation to set
new source floors reflecting the
performance of the best-performing
source based on the possibility that
some sources may incur costs or have to
overcome technological obstacles to
match the performance of the relevant
best source. According to the
commenter, such a possibility also does
not allow EPA to simply declare that
certain reconstructed BSCP are not
subject to these requirements, which the
commenter argued would contravene
the CAA’s definition of “new source”
and statutory mandate requiring
reconstructed sources to meet new
source MACT. The commenter argued
that this decision is nothing more than
an attempt by EPA to substitute its own
views for the plainly expressed intent of
Congress. The commenter also argued
that EPA missed the point in basing the
MACT floor for new small tunnel kilns
on the alleged performance of DLA
(with EPA concluding that “DLA are the
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only APCD that have been demonstrated
on small tunnel kilns”’) because the
floor must reflect the actual
performance of the single best kiln, not
what EPA thinks is achievable through
the use of DLA.

Based on the retrofit comments
discussed above, the same technological
retrofit concerns for existing sources are
also relevant to (1) existing small tunnel
kilns that are rebuilt such that they
become large kilns and (2) existing large
DLA-controlled tunnel kilns that are
rebuilt. Retrofitting these types of
existing kilns with DIFF, DLS/FF, or WS
is not feasible. The only currently
available technology that can be used to
retrofit these reconstructed kilns
without potentially significant impacts
on the production process is DLA.
Additionally, DIFF, DLS/FF, and WS
have not been demonstrated for small
kilns. Smaller kilns have even smaller
airflow rates than larger kilns, and any
fluctuations in airflow rates have
significant impact on the ability of the
DIFF, DLS/FF, or WS to operate
correctly. DLA are the only APCD that
have been demonstrated on small tunnel
kilns, and, therefore, the requirements
for new and reconstructed small tunnel
kilns were based on the level of control
that can be achieved by DLA.

With respect to the commenter’s
argument that EPA must meet the
statutory mandate requiring
reconstructed sources to meet new
source MACT, we point out that the
definition of “Reconstruction” at 40
CFR 63.2 includes the text “* * * to
such an extent that * * *itis
technologically and economically
feasible for the reconstructed source to
meet the relevant standard(s)
established by the Administrator (or a
State) pursuant to section 112 of the
Act.” (emphasis added) This regulatory
definition, which was promulgated on
March 16, 1997 (59 FR 12430) and
amended on April 5, 2002 (67 FR
16595), reflects EPA’s view that the
statutory requirements for reconstructed
sources allow for the consideration of
both technological and economical
issues. In view of the regulatory
definition, we believe we correctly
identified the MACT floors and
standards for reconstructed sources and
for new small tunnel kilns.

Multiple commenters expressed
concern about EPA’s statement in the
reconsideration notice that no change in
the compliance date is warranted. The
commenters argued that the
reconsideration process has been slow,
and EPA reopened the rule because it
did not follow its own proper
procedures, neither of which is due to
any fault or action by industry.

According to these commenters, EPA
will have used more than two-thirds of
the compliance period for existing
sources just to process this
reconsideration petition. With the
compliance date less than 1 year away,
the commenters stated that it may not be
possible for the limited number of
vendors worldwide to supply every
company that needs an APCD in time.
One commenter argued that the 1-year
case-by-case extension offered by the
General Provisions is not a reasonable
solution to a systemic problem and
creates another burden for industry to
apply for and obtain this extension. The
commenters argued that EPA should not
rely on past precedents for not
providing compliance extensions when
litigation occurs on a rule, because this
is not litigation but reconsideration and
because EPA has determined that its
rulemaking process has deficiencies that
must be corrected. Commenters noted
that their industry is composed
primarily of small businesses, where a
single financial decision, such as which
control to install, can have profound
impacts on the facility’s viability. In
light of these concerns, multiple
commenters argued that EPA should set
a compliance date 3 years from the date
that EPA publishes its conclusions on
the reconsideration, while other
commenters suggested 1-year or 2-year
extensions of the compliance date. One
commenter indicated that neither EPA
nor environmental groups would be
affected by an extension.

As mentioned above, section 112(i)(3)
of the CAA specifies that NESHAP for
existing sources can have compliance
deadlines of no more than 3 years. For
the BSCP NESHAP, EPA provided the
maximum 3 years for covered sources to
comply with the new standards. It is not
at all unusual for promulgation of CAA
standards to be followed by litigation or
petitions for reconsideration. CAA
section 307(b)(1) specifically provides
that the filing of a petition for
reconsideration of a rule does not
postpone the effectiveness of the rule.
The final BSCP rule was effective as of
the date of its promulgation and it has
remained in effect during the
reconsideration period. Sources covered
by the final rule have thus remained
subject to its requirement for
compliance to be achieved by May 16,
2006.

EPA made it clear in its
reconsideration notice that the Agency
did not believe a change in the
compliance date was warranted. We
noted that Sierra Club, in its petition for
reconsideration, “has not provided
information which persuades us that
our decision to base the MACT floors on

DLA technology is erroneous or
inappropriate.” (See 70 FR 21094, April
22, 2005.) We explained that “[i]f we
decide to amend the final rule as a
result of the reconsideration process, we
will reevaluate the compliance date as
early as possible.” Covered sources were
thus on notice that we were unlikely to
change the compliance deadline unless
we determined that the final rule should
be amended based on new information,
and that the petition for reconsideration
had not provided any new information.

To date, EPA has not, during the
pendancy of a reconsideration request,
extended the compliance deadlines for
promulgated MACT standards to
provide compliance periods in excess of
the statutory 3 year maximum. In
contrast, only where the Agency has
amended a MACT standard in a
significant way have we found it
appropriate to set a new compliance
date for the rule that takes into account
new requirements not contained in the
original rule. In this case, we decided
that no amendments to the standards are
warranted, so the final rule and its
compliance deadline remain
unchanged.

EPA acknowledges that the time to
complete the reconsideration has been
lengthy, and has comprised
approximately 2.5 years of the 3-year
compliance period. To the extent any
covered source finds it cannot comply
with the BSCP NESHAP in the 3 years
of lead time provided, it may seek an
extension in accordance with 40 CFR
63.6(i)(3). We understand that the
majority of the affected businesses are
small businesses for which installation
of the requisite emission controls entails
a significant investment in time and
money. The process to install
equipment involves the evaluation and
selection of a control device and a
control device vendor, the application
and issuance of a permit from the
regulatory authority, the installation of
the controls and the potentially lengthy
process of insuring that the installed
control can meet the MACT limits while
still maintaining product quality. Given
the small number of controls that have
been installed in this industry prior to
the standards, and the relatively small
number of vendors with an
understanding of this industry, some
individual facilities may require an
extension to come into compliance. We
encourage States to make appropriate
use of the extension authority granted to
them under 40 CFR 63.6(i)(3).

Although commenters acknowledged
that we stated in the April 22, 2005,
reconsideration notice that we would
only address comments on our decision
to base MACT for certain tunnel kilns
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on DLA, they offered comments on
other issues as well. These issues are
outside the scope of this
reconsideration, but we would like to
offer a few thoughts on two of the issues
raised: The requirement for a daily
visual limestone check and the start-up
definitions.

Regarding the first of these issues,
commenters specifically requested that
EPA change the requirement for the
daily visual check of the limestone level
in the DLA, and cited significant safety
hazards and the generation of minimal
information associated with climbing to
the top of the limestone hopper each
day, especially on days with wet,
freezing, or windy weather. According
to the commenters, better, safer
approaches are available to confirm the
adequacy of limestone present (e.g.,
monitoring the amount of limestone
added and removed from the system,
installing numerous level indicators
throughout the storage bins to ensure
that limestone is flowing, monitoring
pressure drop on the scrubber on a daily
basis, and monitoring flow as an
alternative in systems with recycle).
They argued that requesting an
alternative monitoring plan under the
General Provisions was an avoidable
financial burden for each facility when
EPA could easily add compliance
alternatives to the rule.

Commenters also requested
clarification on the start-up definition
with respect to the timing of the
requirement to vent through a DLA. The
commenters disagreed with the dual
definition of start-up in the final rule,
which depended on the type of control
device used, because a facility may not
know which control will ultimately be
needed for its system. At a minimum,
the commenters believed the DLA-based
definition should be clarified because
there is the potential for confusion.
While the kiln may be considered to
have reached ““initial start-up” at 260 °C
(500 °F), there are no known HAP
emissions from bricks at this
temperature. However, there is still
moisture in the exhaust when the kiln
first reaches this temperature, and
venting through the control device at
this temperature could create
devastating clogging of the limestone.
According to the commenters, bricks are
not a source of HAP emissions until
they reach a temperature at which
dehydroxylation occurs (500-600 °C
(932-1112 °F)). At a minimum, the
commenters believed EPA should
clarify that, while the kiln may be
considered “started,” this does not
mean that the exhaust must be vented
through the control device.

We would like to address these issues
at least to some extent in this action
since they pertain to compliance with
the promulgated MACT standards. The
compliance requirement to verify that
the limestone hopper and storage bin
contain adequate limestone by
performing a daily visual check is not
limited to being met only by climbing to
the top of the limestone hopper each
day. Other methods of visually
confirming that the hopper and storage
bin contain adequate limestone could
include some type of visual access point
(e.g., a window) on the side of the
hopper, installing a camera in the
hopper that provides continuous feed to
a video monitor in the control room (a
common practice in other mineral
products industries), or confirming that
load level indicators in the hopper are
not indicating the need for additional
limestone. With respect to the start-up
definitions, the final rule’s definitions of
start-up are based on public comments
regarding DIFF-, DLS/FF-, and WS-
controlled kilns and information from
an owner of DLA-controlled kilns. If in
the future it is determined that revisions
to the compliance requirements or start-
up definitions in the final rule are
warranted, they will be addressed at
that time in a rule amendment.

IV. Statutory and Executive Order
Reviews

On May 16, 2003, we published the
final NESHAP for BSCP manufacturing
pursuant to section 112 of the CAA.
With today’s action, we are
promulgating no changes to the final
rule. Accordingly, we believe that the
rationale provided with the final BSCP
rule is still applicable and sufficient.

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether the regulatory action
is “significant” and, therefore, subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that today’s action does not constitute a
“significant regulatory action” because
it does not meet any of the above
criteria. Consequently, this action was
not submitted to OMB for review under
Executive Order 12866.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. We are
not promulgating any new paperwork
(e.g., monitoring, reporting,
recordkeeping) as part of today’s final
action. The OMB has previously
approved the information collection
requirements contained in the final rule
(40 CFR part 63, subpart JJJJJ) under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., and has
assigned OMB control number 2060-
0508 (EPA ICR number 2022.02) for the
BSCP rule. A copy of the OMB approved
Information Collection Request (ICR)
may be obtained from Susan Auby,
Collection Strategies Division; U.S.
Environmental Protection Agency
(2822T); 1200 Pennsylvania Ave., NW.,
Washington, DC 20460 or by calling
(202) 566-1672.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.
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C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions. EPA has determined that
it is not necessary to prepare a
regulatory flexibility analysis in
connection with the reconsideration of
one issue arising from the final rule,
since the reconsideration did not result
in a proposed change to final rule.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates’ that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed,
under section 203 of the UMRA, a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA’s regulatory
proposals with significant Federal
intergovernmental mandates, and

informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that today’s
action does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any 1 year. At
promulgation of the BSCP rule, we
estimated a total annual cost of $24
million for any 1 year. Because today’s
action results in no changes to the final
rule, the estimated total annual cost for
the final BSCP rule remains the same,
and today’s action will not increase
regulatory burden to the extent of
requiring expenditures of $100 million
or more by State, local, and tribal
governments, in the aggregate, or the
private sector in any 1 year. Thus,
today’s action is not subject to the
requirements of sections 202 and 205 of
the UMRA. In addition, the EPA has
determined that today’s action contains
no regulatory requirements that might
significantly or uniquely affect small
governments because it contains no
regulatory requirements that apply to
such governments or impose obligations
upon them. Therefore, today’s action is
not subject to the requirements of
section 203 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires EPA to
develop an accountable process to
ensure ‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications’ are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the EPA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless EPA consults with State and
local officials early in the process of
developing the proposed regulation.

If EPA complies by consulting,
Executive Order 13132 requires EPA to
provide to OMB, in a separately
identified section of the preamble to the
rule, a federalism summary impact
statement (FSIS). The FSIS must include
a description of the extent of EPA’s
prior consultation with State and local
officials, a summary of the nature of
their concerns and EPA’s position
supporting the need to issue the
regulation, and a statement of the extent
to which the concerns of State and local
officials have been met. Also, when EPA
transmits a draft final rule with
federalism implications to OMB for
review pursuant to Executive Order
12866, it must include a certification
from EPA’s Federalism Official stating
that EPA has met the requirements of
Executive Order 13132 in a meaningful
and timely manner.

Today’s action does not have
federalism implications. It does not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Because we are
not promulgating any changes to the
final rule, today’s action will not
increase regulatory burden to the extent
that it would result in substantial direct
effects on the States. Thus, the
requirements of Executive Order 13132
do not apply to today’s action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 6, 2000) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” are defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Today’s action does not have tribal
implications. The final BSCP rule,
which today’s action does not change,
will not have substantial direct effects
on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175. No
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tribal governments are known to own or
operate BSCP manufacturing facilities.
Thus, Executive Order 13175 does not
apply to the final rule or today’s action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns the
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the EPA must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by EPA.

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Executive Order has the potential to
influence the rule. Today’s action is not
subject to Executive Order 13045
because the final BSCP rule, which
today’s action does not change, is based
on technology performance and not on
health or safety risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Executive Order 13211 (66 FR 28355,
May 22, 2001) provides that agencies
shall prepare and submit to the
Administrator of the Office of
Information and Regulatory Affairs,
OMB, a Statement of Energy Effects for
certain actions identified as “‘significant
energy actions.” Section 4(b) of
Executive Order 13211 defines
“significant energy actions’ as “any
action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action.”

Today’s action is not subject to
Executive Order 13211 because it is not
a significant regulatory action under

Executive Order 12866 nor is it likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. 104-113;
15 U.S.C. 272 note) directs EPA to use
voluntary consensus standards in its
regulatory and procurement activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, business
practices) developed or adopted by one
or more voluntary consensus bodies.
The NTTAA directs EPA to provide
Congress, through annual reports to
OMB, with explanations when an
agency does not use available and
applicable voluntary consensus
standards.

Today’s action does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

List of Subjects for 40 CFR Part 63

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: November 10, 2005.
Stephen L. Johnson,
Administrator.
[FR Doc. 05-22805 Filed 11-16-05; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 87

[OAR-2002-0030; FRL-7997-3]

RIN 2060-AKO01

Control of Air Pollution From Aircraft

and Aircraft Engines; Emission
Standards and Test Procedures

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this action, we are
amending the existing United States
regulations governing the exhaust
emissions from new commercial aircraft
gas turbine engines. Under the authority
of section 231 of the Clean Air Act
(CAA), 42 U.S.C. 7571, the
Environmental Protection Agency (EPA)

is establishing new emission standards
for oxides of nitrogen (NOx) for newly
certified commercial aircraft gas turbine
engines with rated thrust greater than
26.7 kilonewtons (kN). This action
adopts standards equivalent to the NOx
standards of the United Nations
International Civil Aviation
Organization (ICAQ), and thereby brings
the United States emission standards
into alignment with the internationally
adopted standards (ICAO standards for
newly certified engines were effective
beginning in 2004). In addition, today’s
action amends the test procedures for
gaseous exhaust emissions to
correspond to recent amendments to the
ICAO test procedures for these
emissions.

On December 19, 2005, the new NOx
standards will apply to newly certified
gas turbine engines—those engines
designed and certified after the effective
date of the regulations (for purposes of
this action, the date of manufacture of
the first individual production model
means the date of type certification).
Newly manufactured engines of already
certified models (i.e., those individual
engines that are part of an already
certified engine model, but are built
after the effective date of the regulations
for such engines and have never been in
service) will not have to meet these
standards.

Today’s amendments to the emission
test procedures are those recommended
by ICAO and are widely used by the
aircraft engine industry. Thus, today’s
action will help establish consistency
between U.S. and international
standards, requirements, and test
procedures. Since aircraft and aircraft
engines are international commodities,
there is commercial benefit to
consistency between U.S. and
international emission standards and
control program requirements. In
addition, today’s action ensures that
domestic commercial aircraft meet the
current international standards, and
thus, the public can be assured they are
receiving the air quality benefits of the
international standards.

DATES: This final rule is effective
December 19, 2005.

The incorporation by reference of
certain publications listed in this
regulation is approved by the Director of
the Federal Register as of December 19,
2005.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. OAR-2002-0030. All documents in
the docket are listed in the EDOCKET
index at http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
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i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Air
Docket in the EPA Docket Center, EPA/
DC, EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open

from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: Mr.
Bryan Manning, Assessment and
Standards Division, Office of
Transportation and Air Quality,
Environmental Protection Agency, 2000
Traverwood Drive, Ann Arbor, MI
48105; telephone number: (734) 214—

4832; fax number: (734) 214—-4816; e-

mail address: manning.bryan@epa.gov,
or Assessment and Standards Division
Hotline; telephone number: (734) 214—
4636; e-mail address: asdinfo@epa.gov.

SUPPLEMENTARY INFORMATION:
Does This Action Apply to Me?

Entities potentially regulated by this
action are those that manufacture and
sell commercial aircraft engines and
aircraft in the United States. Regulated
categories include:

Category NAICS = codes SIC codes® Examples of potentially affected entities
INUSEIY oo 336412 3724 | Manufacturers of new aircraft engines.
INAUSEIY oo 336411 3721 | Manufacturers of new aircraft.

aNorth American Industry Classification System (NAICS).
bStandard Industrial Classification (SIC) system code.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
activities are regulated by this action,
you should carefully examine the
applicability criteria in 40 CFR 87.20
(part 87). If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

How Can I Get Copies of This
Document and Other Related
Information?

Docket. EPA has established an
official public docket for this action
under Docket ID No. OAR-2002-0030 at
http://www.epa.gov/edocket. The
official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. The public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the Air Docket in
the EPA Docket Center, (EPA/DC) EPA
West, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The EPA
Docket Center Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1742, and
the telephone number for the Air Docket
is (202) 566—1742.

Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to view public comments, access the
index listing of the contents of the
official public docket, and to access
those documents in the public docket
that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified above. Once in the
system, select ““search,” then key in the
appropriate docket identification
number.
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B. Paperwork Reduction Act

C. Regulatory Flexibility Analysis

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health &
Safety Risks

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer
Advancement Act

J. Congressional Review Act

1. Introduction

A. Brief History of EPA’s Regulation of
Aircraft Engine Emissions

Section 231(a)(2)(A) of the Clean Air
Act (CAA) directs the EPA
Administrator to “issue proposed
emission standards applicable to the
emission of any air pollutant from any
class or classes of aircraft or aircraft
engines which in his judgment causes,
or contributes to, air pollution which
may reasonably be anticipated to
endanger public health or welfare.” 42
U.S.C. 7571(a)(2)(A). In addition,
section 231(a)(3) provides that after we
propose standards, the Administrator
shall issue such standards “with such
modifications as he deems appropriate.”
42 U.S.C. 7571(a)(3). Under this
authority EPA has conducted several
rulemakings since 1973 establishing
emission standards and related
requirements for several classes
(commercial and general aviation
engines) of aircraft and aircraft engines.
Most recently, in 1997 EPA promulgated
NOx emission standards for newly
manufactured gas turbine engines of
already certified models? (those
individual engines that are part of an
already certified engine model, but are
built after the effective date of the
regulations for such engines and have
never been in service) 2 and for newly
certified gas turbine engines (those
engines designed and certified after the
effective date of the regulations 3).4 In
addition, EPA promulgated a carbon
monoxide (CO) emission standard for

1In the proposal, we referred to such engines as
already certified, newly manufactured engines or
already certified engines; however, this terminology
may need some clarification for the final
rulemaking (thus, we use the term “newly
manufactured engines of already certified models”).

2This does not mean that in 1997 we
promulgated requirements for the re-certification or
retrofit of existing in-use engines.

3 Throughout this rule, the date of manufacture of
the first individual production model means the
date of type certification.

4U.S. EPA, “Control of Air Pollution from
Aircraft and Aircraft Engines; Emission Standards
and Test Procedures;” Final Rule, 62 FR 25356,
May 8, 1997.

newly manufactured gas turbine engines
in this same 1997 rulemaking. At the
time, the 1997 rulemaking established
consistency between the U.S. and
international standards. (See 40 CFR
part 87 for a description of EPA’s
aircraft engine emission control
requirements and 14 CFR part 34 for the
Department of Transportation’s
regulations for ensuring compliance
with these standards in accordance with
section 232 of the Clean Air Act.)

B. Interaction With the International
Community

Since publication of the initial
standards in 1973, EPA, together with
the Federal Aviation Administration
(FAA), has worked with the
International Civil Aviation
Organization (ICAO) on the
development of international aircraft
engine emission standards. ICAO was
established in 1944 by the United
Nations (by the Convention on
International Civil Aviation, the
“Chicago Convention”) “* * * in order
that international civil aviation may be
developed in a safe and orderly manner
and that international air transport
services may be established on the basis
of equality of opportunity and operated
soundly and economically.” 5 ICAO’s
responsibilities include developing
aircraft technical and operating
standards, recommending practices, and
generally fostering the growth of
international civil aviation.

In 1972 at the United Nations
Conference on the Human Environment,
ICAOQO’s position on the human
environment was developed to be the
following: “[iln fulfilling this role ICAO
is conscious of the adverse
environmental impact that may be
related to aircraft activity and its
responsibility and that of its member
States to achieve maximum
compatibility between the safe and
orderly development of civil aviation
and the quality of the human
environment.” Also, in 1972 ICAO
established the position to continue
“* * * with the assistance and
cooperation of other bodies of the
Organization and other international
organizations * * * the work related to
the development of Standards,
Recommended Practices and Procedures
and/or guidance material dealing with
the quality of the human environment
* * * 6 At the 35th Assembly in

5]CAO, “Convention on International Civil
Aviation,” Sixth Edition, Document 7300/6, 1980.
Copies of this document can be obtained from the
ICAO Web site located at http://www.icao.int.

6 International Civil Aviation Organization
(ICAO), Foreword of ““Aircraft Engine Emissions,”
International Standards and Recommended

October 2004, ICAQO’s 188 Contracting
States affirmed that ICAO should
continue to take the leadership role in
all international civil aviation matters
relating to the environment.”

The United States is one of 188
participating member States of ICAO.8
Under the basic ICAO treaty established
in 1944 (the Chicago Convention), a
participating nation which elects not to
adopt the ICAO standards must provide
a written explanation to ICAO
describing why a given standard is
impractical to comply with or not in its
national interest.? ICAO standards
require States to provide written
notification and failure to provide such
notification could have negative
consequences as detailed below.

If a Contracting State files a written
notification indicating that it does not
meet ICAO standards, other Contracting
States are absolved of their obligations
to “recognize as valid” the certificate of
airworthiness issued by that Contracting
State, since that certificate will not have
been issued under standards “equal to
or above” ICAO standards. In other
words, other Contracting States do not
have to allow aircraft belonging to that
Contracting State to travel through their
airspace.10 Further, if it fails to file a
written notification, it will be in default
of its obligations, and risks mandatory
exclusion of its aircraft from the
airspace of other Contracting States and

Practices, Environmental Protection, Annex 16,
Volume II, Second Edition, July 1993. Copies of this
document can be obtained from the ICAO Web site
located at http://www.icao.int.

7ICAO, “Assembly—35th Session, Report of the
Executive Committee on Agenda Item 15,”
Presented by the Chairman of the Executive
Committee, A35—-WP/32, October 12, 2004.

8 As of March 2, 2005 there were 188 Contracting
States according to the ICAO Web site located at
http://www.icao.int.

9 Text of Article 38 of Chicago Convention:

Any State which finds it impracticable to comply
in all respects with any such international standard
or procedure, or to bring its own regulations or
practices into full accord with any international
standard or procedure after amendment of the
latter, or which deems it necessary to adopt
regulations or practices differing in any particular
respect from those established by an international
standard, shall give immediate notification to the
International Civil Aviation Organization of the
differences between its own practice and that
established by the international standard * * * In
any such case, the Council shall make immediate
notification to all other states of the difference
which exists between one or more features of an
international standard and the corresponding
national practice of that State.

10 Text of Article 33 of Chicago Convention:

Certificates of airworthiness and certificates of
competency and licenses issued or rendered valid
by the contracting State in which the aircraft is
registered, shall be recognized as valid by the other
contracting States, provided that the requirements
under which such certificates or licenses were
issued or rendered valid are equal to or above the
minimum standards which may be established from
time to time pursuant to this Convention.
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the loss of its voting power in the
Assembly and Council.11

The Chicago Convention does not
require all Contracting States to adopt
identical airworthiness standards.
Although the Convention urges a high
degree of uniformity, it is expected that
States will adopt their own
airworthiness standards, and it is
anticipated that some states may adopt
standards that are more stringent than
those agreed upon by ICAO. However,
because any State can ban use within its
airspace of any aircraft that does not
meet ICAO standards, States that wish
to use aircraft in international air
transportation have agreed to adopt
standards that meet or exceed the
stringency levels of ICAO standards.2
Because States are required to recognize
certificates of any State whose standards
meet or exceed ICAO standards, a State
is assured its aircraft will be permitted
to operate in any other Contracting State
if its standards meet or exceed the
minimum stringency levels of ICAO
standards.

As long as a participating nation of
ICAO adopts aircraft emission standards
that are equal to or more stringent than
ICAO’s standards, the certificates of
airworthiness for such nations are valid.
Thus, aircraft belonging to countries
with more stringent standards are
permitted to travel through the airspace
of other countries without any
restriction. To ensure operation
internationally without constraints, a
participating nation which elects to
adopt more stringent standards is
obligated to notify ICAO of the
differences between its standards and
ICAO standards.'3 However, if a nation
sets tighter standards than ICAO, air
carriers not based in that nation
(foreign-flag carriers) would only be
required to comply with the ICAO
standards.

The ICAO Council’s Committee on
Aviation Environmental Protection
(CAEP) undertakes ICAQO’s technical
work in the environmental field. The
CAEP is responsible for evaluating,
researching, and recommending
measures to the ICAO Council that
address the environmental impact of
international civil aviation. CAEP is
composed of various Study Groups,
Work Groups, Committees and other
contributing memberships that include
atmospheric, economic, aviation,
environmental, and other professionals
committed to ICAQ’s previously stated
position regarding aviation and the
environment. At CAEP meetings, the

11 Articles 87 and 88 of Chicago Convention.
12 Article 33 of Chicago Convention.
13 Article 38 of Chicago Convention.

United States is represented by the
FAA, which plays an active role at these
meetings (see section VI for further
discussion of FAA’s role). EPA has
historically been a principal participant
in the development of U.S. policy in
ICAO/CAEP and other international
venues, assisting and technically
advising FAA on aviation emissions
matters. If the ICAO Council adopts a
CAEP proposal to adopt a new
environmental standard, it then
becomes part of the ICAO standards and
recommended practices (Annex 16 to
the Chicago Convention).14

On June 30, 1981, the ICAO Council
adopted its first international standards
and recommended practices covering
aircraft engine emissions.'® These
standards limit aircraft engine emissions
of NOx, CO, and hydrocarbons (HC), in
relation to other engine performance
parameters, and are commonly known
as stringency standards. On March 24,
1993, the ICAO Council approved a
proposal adopted at the second meeting
of the CAEP (CAEP/2) to tighten the
original NOx standard by 20 percent
and amend the test procedures. At the
next CAEP meeting (CAEP/3) in
December 1995, the CAEP
recommended a further tightening of 16
percent and additional test procedure
amendments, but on March 20, 1997 the
ICAO Council rejected this stringency
proposal and approved only the test
procedure amendments. At its next
meeting (CAEP/4) in April 1998, the
CAEP adopted a similar 16 percent NOx
reduction proposal, which the ICAO
Council approved on February 26,
1999.16 The CAEP/4 16 percent NOx
reduction standard applies to new
engine designs certified after December
31, 2003 (i.e., it applies only to newly
certified engines, rather than to newly
manufactured engines of already
certified models).17 18

14JCAOQ, “Aircraft Engine Emissions,”
International Standards and Recommended
Practices, Environmental Protection, Annex 16,
Volume II, Second Edition, July 1993. Copies of this
document can be obtained from ICAO (http://
www.Icao.int).

15]JCAQO, Foreword of “Aircraft Engine
Emissions,” International Standards and
Recommended Practices, Environmental Protection,
Annex 16, Volume II, Second Edition, July 1993.
Copies of this document can be obtained from ICAO
(http://www.icao.int).

16 International Civil Aviation Organization
(ICAO), Aircraft Engine Emissions, Annex 16,
Volume II, Second Edition, July 1993, Amendment
4 effective on July 19, 1999. Copies of this
document can be obtained from ICAO (http://
www.Iicao.int).

17 These NOx standards will be interchangeably
be referred to as the 1998 CAEP/4 standards and the
1999 ICAO standards throughout this Notice.

18 Newly manufactured engines of already
certified models are those individual engines that
are part of an already certified engine model, but

As discussed earlier, in 1997 EPA
amended its regulations to adopt the
1981 ICAO NOx and CO emission
standards, as well as the NOx emission
standards and test procedures revised
by ICAO in 1993. As discussed above,
the U.S. has an obligation under the
Convention on International Civil
Aviation to notify ICAO regarding
differences between U.S. standards and
ICAO standards, and to provide
notification on the date by which the
program requirements will be
consistent. In response to the recent
actions by ICAO and for the reasons
discussed below, in today’s rulemaking
EPA is adopting standards for newly
certified engines that are equivalent to
ICAO’s 1999 amendment to the NOx
emission standard and the test
procedure changes approved by ICAO in
1997, and EPA is adopting other
technical amendments to further align
EPA and ICAO requirements.

C. EPA’s Responsibilities Under the
Clean Air Act

As discussed earlier, section 231 of
the CAA directs EPA, from time to time,
to propose aircraft engine emission
standards applicable to the emission of
any air pollutant from classes of aircraft
engines which in its judgment causes, or
contributes to, air pollution which may
reasonably be anticipated to endanger
public health or welfare. 42 U.S.C.
7571(a)(2)(A). Section 231(a)(3) provides
that after we propose standards, the
Administrator shall issue such
standards “with such modifications as
he deems appropriate.”” 42 U.S.C.
7571(a)(3). In addition, EPA is required
to ensure, in consultation with the
Secretary of Transportation, that such
standards’ effective dates provide the
necessary time to permit the
development and application of the
requisite technology, giving appropriate
consideration to compliance cost. 42
U.S.C. 7571(b). Also, EPA must consult
with the FAA before proposing or
promulgating emission standards. 42
U.S.C. 7571(a)(2)(B)(i). (See section VI of
today’s proposal for further discussion
of EPA’s coordination with FAA and
FAA’s responsibilities under the CAA.)

In addition, section 233 of the CAA
vests authority to implement emission
standards for aircraft or aircraft engines
only in EPA.19 States are preempted

are built after the effective date of the regulations
for such engines and have never been in service.
This does not mean the re-certification or retrofit of
existing in-use engines.
19CAA section 233 entitled ““State Standards and
Controls” states that ‘“No State or political
subdivision thereof may adopt or attempt to enforce
any standard respecting emissions of any air
Continued
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from adopting or enforcing any standard
respecting aircraft engine emissions
unless such standard is identical to
EPA’s standards. 42 U.S.C. 7573.

II. Why Is EPA Taking This Action?

As mentioned above, section
231(a)(2)(A) of the CAA authorizes the
Administrator to “from time to time,
issue proposed emission standards
applicable to emission of any air
pollution from any class or classes of
aircraft or aircraft engines which in his
judgment causes, or contributes to, air
pollution which may reasonably be
anticipated to endanger public health or
welfare.” 42 U.S.C. 7571(a)(2)(A).

One of the principal components of
aircraft exhaust emissions is NOx. NOx
is a precursor to the formation of
ozone.2° Many commercial airports are
located in urban areas and many of
these areas have ambient ozone levels
above the National Ambient Air Quality
Standards (NAAQS) for ozone (i.e., they
are in nonattainment for ozone). This
section discusses the contribution of
aircraft engines to the national NOx
emissions inventory and the health and
welfare impacts of these emissions.

A. Inventory Contribution

EPA’s estimate of the contribution of
aircraft to the national NOx emission
inventory is set out in Table IL.A—1.
Note that this table provides the
inventory contributions only for 2001,
and therefore does not take into account
the impacts of our recent mobile source
emission control programs for highway
vehicles and nonroad engines and
equipment which will go into effect in
the coming years.2® Those new
standards are expected to reduce NOx
emissions from highway and nonroad
engines by 90 percent or more on a per-
engine basis. (Nor does the table
account for aviation’s reduced NOx
emissions due to slower growth and
changes in fleet composition after 2001.)
Nonetheless, as these new programs go
into effect, the relative size of the

pollutant from any aircraft or engine thereof unless
such standard is identical to a standard applicable
to such aircraft under this part.” 42 U.S.C. 7573.

20 Ground-level ozone, the main ingredient in
smog, is formed by complex chemical reactions of
volatile organic compounds (VOC) and NOx in the
presence of heat and sunlight. Standards that
reduce NOx emissions will help address ambient
ozone levels. They can also help reduce particulate
matter (PM) levels as NOx emissions can also be
part of the secondary formation of PM. See Section
I1.B below.

21For additional information on the inventory
impacts of our new rules, see Tables [IV-A—1 and
IV-A-2 in our Advance Notice of Proposed
Rulemaking for an additional tier of standards for
locomotives and marine diesel engines below 30
liters per cylinder displacement (69 FR 39276, June
29, 2004).

contribution of aircraft to national NOx
levels may increase due to the decrease
in the contribution of those other mobile
sources.

TABLE Il.LA—1.—ANNUAL NOx BASE-

LINE LEVELS2 FROM EPA’S NA-

TIONAL AIR QUALITY AND EMISSIONS

TRENDS REPORT, AUGUST 2003
[Short tons, 2001]

Category NOx
(Thous. Tons)
Aircraftbe ... 81 0.7%
Nonroad .. 4,075 32.8%
Highway ........cccceeneee. 8,249 66.5%
Total Mobile Source 12,405

aSource: U.S. EPA, “Average Annual Emis-
sions, All Criteria Pollutants Years Including
1970-2001,” Updated August 2003. A copy of
this document can be found in Docket No.
OAR-2002-0030.

bThese aircraft emissions are a conserv-
ative estimate as they reflect military oper-
ations only at FAA and FAA-contracted facili-
ties and not at military bases. See the fol-
lowing memo for further discussion of the con-
tribution of military aircraft to total aircraft
emissions: U.S. EPA, “Earlier and Current Es-
timates of Military Aircraft Emissions (Up-
dated),” Memorandum to Docket OAR-2002—
0030 from Bryan Manning, May 11, 2005.

¢There is a new draft version of the national
emissions inventories (for 2002), and the per-
centage contribution of the above sources to
the total mobile source NOx inventory remains
essentially the same.

Aircraft emissions are emitted from a
variety of aircraft types used for public,
private, and military purposes including
commercial aircraft, air taxis, general
aviation, and military aircraft.22
Commercial aircraft emissions
contribute from 74 to 99 percent of the
NOx aircraft emissions in the U.S. The
high end of this range represents
commercial aircraft’s fraction of
national aircraft NOx emissions when
current estimates for all aircraft types
(commercial aircraft, air taxis, general
aviation, and military aircraft) are added
together.23 The lower end of the range

22 Commercial aircraft include those aircraft used
for scheduled service transporting passengers,
freight, or both. Air taxis also fly scheduled service
carrying passengers, freight or both, and they
usually are smaller aircraft than those operated by
air carriers. Air taxis have played an increasing role
in the operations of the U.S. aviation system, and
by 2015, such operations are forecast to represent
54 percent of operations (see Table II.A-2 and the
FAA website http://www.apo.data.faa.gov/main/
taf.asp). General aviation includes most other
aircraft used for recreational flying and personal
transportation. Aircraft that support business travel,
usually on an unscheduled basis, are included in
the category of general aviation. Military aircraft
cover a wide range of sizes, uses, and operating
missions. While they are often similar to civil
aircraft, they are modeled separately because they
often operate primarily out of military bases and
frequently have distinctive flight profiles.

231.S. EPA, “Average Annual Emissions, All
Criteria Pollutants Years Including 1970-2001,”

is commercial aircraft’s contribution of
NOx aircraft emissions in the U.S. when
combining earlier 24 military aircraft
estimates with current emission
estimates for the three other aircraft
types (the earlier and current estimates
were based on different methods or
models for calculating aircraft emissions
in 2001). This range was provided since
the current estimates of military aircraft
emission have limitations—i.e., military
aircraft estimates are a conservative
estimate as they reflect military
operations only at FAA and FAA-
contracted facilities and not at military
bases. For a discussion on obtaining
improved military aircraft emission
estimates, see Section 5 of the Summary
and Analysis of Comments for this
rulemaking. (See the following
memorandum for a further description
of the contribution of military aircraft to
total aircraft emissions: U.S. EPA,
“Earlier and Current Estimates of
Military Aircraft Emissions (Updated),”
Memorandum to Docket OAR-2002—
0030 from Bryan Manning (Document
No. OAR-2002-0030-0214), May 11,
2005.)

While the current contribution of
aircraft to nationwide NOx is less than
one percent, their contribution on a
local level, especially in areas
containing or adjacent to airports can be
much larger and is also expected to
grow. This is illustrated by EPA’s 1999
study that examined NOx emissions
from aircraft for ten cities: Atlanta,
Boston-Lawrence-Worcester, Charlotte-
Gastonia, Chicago-Gary-Lake County,
Houston-Galveston-Brazoria, New York-
New Jersey-Long Island, Philadelphia,
Phoenix, Los Angeles Air Basin and

Updated August 2003. A copy of this document can
be found in Docket No. OAR-2002-0030.

U.S. EPA, “Documentation for Aircraft,
Commercial Marine Vessel, Locomotive, and other
Nonroad Components of the National Emissions
Inventory, Volume I—Methodology,” Prepared for
EPA by Eastern Research Group, Inc., October 7,
2003. A copy of this document can be found in
Docket No. OAR-2002-30.

24 The earlier military estimates are based on
emission inventories from the Final Rule for
Control of Emissions from Land-based Nonroad
Diesel Engines, 69 FR 38958, June 29, 2004. Also,
see the following memorandum for further
discussion of the contribution of military aircraft to
total aircraft emissions and related references: U.S.
EPA, “Earlier and Current Estimates of Military
Aircraft Emissions (Updated),” Memorandum to
Docket OAR-2002—-0030 from Bryan Manning
(Document No. OAR-2002-0030-0214), May 11,
2005.
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Washington DC.2526 Nineteen airport
facilities with significant commercial jet
aircraft activity were identified within
these selected areas. On average for
these ten cities, commercial aircraft’s
contribution is expected to increase
from about 2 percent of regional total
NOx emissions in 1990 to about 5
percent in 2010.

It should be noted that the above
study of the impacts of airports on
regional air quality was conducted
before the tragic events of September 11,
2001, and the economic downturn in

the aircraft transportation sector and
resulting slowing of emissions growth.
A report by the Department of
Transportation in 2003 indicated that
the combination of the September 11,
2001 terrorist attacks and cut-backs in
business travel have had a significant
effect on air transportation demand.2?
The FAA expects the demand for air
travel to recover and then continue a
long-term trend of annual growth,
though from a lower base and a slower
rate in the United States.28 Thus, there
is both a short-term decrease in aircraft

transportation activity as a result of 9/
11, with negative growth for a few years
and associated decreases in aircraft
emission contributions and lower
emissions growth than originally
anticipated over the time period
assessed. This is illustrated in Table
II.A-2, which compares the results of an
earlier, pre-9/11 FAA activity forecast to
a recent, post-9/11 forecast. As
operations increase, the inventory
impact of these aircraft on national and
local NOx inventories and on ozone
levels will also increase.

TABLE II.LA—2.—FAA TERMINAL AREA FORECAST SUMMARY REPORT OF NATIONWIDE AIR CARRIER AND COMMUTER/AIR

TAXI OPERATIONS abcde

Air carrier & Percent (f‘(;;w(r:rﬁﬂzfrr/eﬁ‘r Percent
commuter/air | change 12/14/ taxi operations change 6/30/ Percent
Year taxi operations 00 forecast e/go /05 05 forecast change versus
12/14/00 fore- | between years forecast between years | earlier forecast
cast (pre-9/11) listed (post-9/11) listed
28,860,731 | .ooeviiiiiiieeeene 28,947,500 | ..oorviiriiiiiieeeenne 0.3
29,445,619 2.0 29,714,995 2.7 0.9
30,033,967 2.0 29,366,221 -1.2 —-2.2
30,663,508 21 27,803,970 -5.3 -9.3
32,619,194 6.4 29,877,529 7.5 -8.4
36,015,595 10 33,118,411 11 -8.0
39,549,526 10 36,280,526 10 -8.3
N/A | e 39,695,796 9

aSource: U.S. FAA, “APO Terminal Area Forecast Summary Report,” Aircraft Operations, December 14, 2000; and “APO Terminal Area Fore-
cast Summary Report,” Aircraft Operations, June 30, 2005. See the following FAA Web site: http://www.apo.data.faa.gov/main/taf.asp. A copy of
these reports can be found in Docket No. OAR-2002-0030.

bQperations means the number of arrivals and departures (see Docket No. OAR-2002—-0030, Document No. OAR-2002—-0030-0258).

¢ Air carrier operations refers to flights of commercial aircraft with seating capacity of more than 60 seats.

dCommuter/air taxi operations refers to aircraft with 60 or fewer seats conducting scheduled commercial flights/non-scheduled or for-hire

flights.

eThe change in operations from 2000 to 2002 was +4.1% for the 12/14/2000 forecast, and it was —6.4% for the 6/30/2005 forecast.

The data in Table II.A-2 show that
prior to 9/11 growth in air carrier and
commuter/air taxi operations was
expected to increase by 34 percent from
2000 to 2015.29 The revised growth
forecast for this period estimates that
aircraft activity will now increase only
22 percent in the period 2000-2015. In
fact, the originally anticipated operation

257J.S. EPA, “Evaluation of Air Pollutant
Emissions from Subsonic Commercial Jet Aircraft,”
April 1999, EPA420-R-99-013. A copy of this
document is available at http://www.epa.gov/otaq/
aviation.htm. It can also be found in Docket No.
OAR-2002-0030, Document No. OAR-2002-0030—
0002. As indicated in the report, comments
received from reviewers of this study indicated that
uncertainty may exist in the national forecasts of
growth in aircraft activity, on future composition of
the aircraft fleet, and on the accuracy of a default
mixing height. Such uncertainties carry over into
projections of future emissions, and resolution of
uncertainties may result in higher or lower ground-
level emissions estimates from future aircraft.

26 Based on the one-hour ozone standard, nine of
the ten metropolitan areas are currently not in
attainment of NAAQS for one-hour ozone; the tenth
city has attained the one-hour ozone standard and
is considered an one-hour ozone “maintenance”
area. Based on the 8-hour ozone standard, all ten
metropolitan areas are currently not in attainment
of NAAQS for 8-hour ozone. See section I1.B.1 of

levels in 2015 are now forecast not to be
reached until 2020.3°

Aircraft emissions are a large portion
of total emissions associated with
airports. Air pollutants resulting from
airport operations are emitted from
several types of sources including
aircraft main engines and auxiliary
power units (APUs); ground support

this rule for further discussion on the ozone
NAAQs. Also, for more detailed information on the
8-hour ozone standard, see the following EPA Web
sites: http://www.epa.gov/airlinks/ozpminfo.html,
http://www.epa.gov/airlinks/airlinks4.html or
http://www.epa.gov/ttn/naaqs/ozone/o3imp8hr.

27U.S. Department of Transportation, Office of
Inspector General, ““Airline Industry Metrics,” CC—
2203-007, January 7, 2003. A copy of this document
can be found in Docket No. OAR-2002-0030,
Document No. OAR-2002-0030-0012.

281J.S. General Accounting Office, “Aviation and
the Environment: Strategic Framework Needed to
Address Challenges Posed by Aircraft Emissions,”
GAO-03-252, February 2003. This document is
available at http://www.gao.gov/cgi-bin/
getrpt?’GAO-03-252, and it can also be found in the
Docket No. OAR-2002—-0030, Document No. OAR—
2002-0030-0005.

297.S. FAA, “APO Terminal Area Forecast
Summary Report,” Aircraft Operations, December
14, 2000. A copy of this document can be found in
Docket No. OAR-2002-0030.

equipment (GSE), which includes
vehicles such as aircraft tugs, baggage
tugs, fuel trucks, maintenance vehicles,
and other miscellaneous vehicles used
to support aircraft operations; and
ground access vehicles (GAV), which
include vehicles used by passengers,
employees, freight operators, and other
persons to enter and leave an airport.

307J.S. FAA, “APO Terminal Area Forecast
Summary Report,” Aircraft Operations, June 30,
2005. The flight forecast data is based on FAA’s
Terminal Area Forecast System (TAFS). TAFs is the
official forecast of aviation activity at FAA facilities.
This includes FAA-towered airports, federally-
contracted towered airports, nonfederal towered
airports, and many non-towered airports. For
detailed information on TAFS and the air carrier
activity forecasts see the following FAA Web site:
http://www.apo.data.faa.gov/main/taf.asp. The
June 30, 2005 aviation forecasts contained in TAFS
for Fiscal Years 2002—-2020 included the impact of
the terrorists’ attacks of September 11, 2001 and the
recent economic downturn. Currently, the aviation
industry is undergoing significant structural and
economic changes. These changes may necessitate
revisions to forecasts for a number of large hub
airports prior to the update of the entire TAF next
year. A copy of the June 30, 2005 forecast summary
report can also be found in Docket No. OAR-2002—
0030.
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EPA estimates that aircraft engines
comprise approximately 45 percent of
total air pollutant emissions from
airport operations. GAV account for
another 45 percent and APUs and GSE
combined make up the remaining 10
percent.31 32 Since EPA has established
stringent emission standards for GAVs
and other highway and nonroad
vehicles used at airports, overall
emissions from these vehicles will
continue to decline for many years. This
means that aircraft will contribute an
increasing portion of total emissions
associated with airport operations.

B. Health and Welfare Effects

NOx emissions from commercial
aircraft and other mobile and stationary
sources contribute to the formation of
ozone. In addition, NOx emissions at
low altitude also react in the
atmosphere to form secondary
particulate matter (PMs s), particularly
ammonium nitrate, and contribute to
regional haze.33 The NOx standards
adopted in this rule will help reduce
ambient ozone and potentially
secondary PM levels and thus will help
areas with airports achieve and/or
maintain compliance with the NAAQS
for ozone and potentially PM.34 In the
following section we discuss the
adverse health and welfare effects
associated with NOx emissions.

1. Ozone

a. What are the health effects of ozone
pollution?

NOx is a precursor in the
photochemical reaction which forms
tropospheric ozone. Ground-level
ozone, the main ingredient in smog, is
formed by complex chemical reactions
of VOCs and NOx in the presence of

31 The California FIP, signed by the Administrator
2/14/95, is located in EPA Air Docket A—94-09,
item number V—-A—1. The FIP was vacated by an act
of Congress before it became effective.

32For comparison, the 1997 EPA Draft Final
Report entitled, “Analysis of Techniques to Reduce
Air Emission at Airports” (prepared by Energy and
Environmental Analysis, Inc), estimated that for the
four airports studied (which are large air traffic
hubs) on average aircraft comprise approximately
35 percent of NOx emissions from airport
operations; GAV account for another 35 percent,
and APUs and GSE contribute about 15 percent
each for the remaining 30 percent. For NOx and
VOC together, aircraft contribute about 35 percent;
GAV account for another 40 percent, and APUs and
GSE combined make up the remaining 25 percent.
This document can be found in Docket No. OAR~-
2002-0030, Document No. OAR-2002-0030-0071.

33 As described later in section I1.B.2, fine
particles refer to those particles with an
aerodynamic diameter less than or equal to a
nominal 2.5 micrometers (also known as PM, s).

34 The NOx standards being set today will also
help reduce levels of nitrogen dioxide (NO,), for
which NAAQS have been established. Currently,
every area in the United States has been designated
to be in attainment with the NO> NAAQS.

heat and sunlight. The health effects of
ozone pollution are described in detail
in EPA’s Air Quality Criteria Document
for Ozone and Other Photochemical
Oxidants and are also described in the
Final Regulatory Analysis for our recent
Clean Air Nonroad Diesel rule.35 The
following is a summary of those effects.

Ozone can irritate the respiratory
system, causing coughing, throat
irritation, and/or uncomfortable
sensation in the chest. In addition,
ozone can reduce lung function and
make it more difficult to breathe deeply,
and breathing may become more rapid
and shallow than normal, thereby
limiting a person’s normal activity.
Ozone also can aggravate asthma,
leading to more asthma attacks that
require a doctor’s attention and/or the
use of additional medication. In
addition, ozone can inflame and damage
the lining of the lungs, which may lead
to permanent changes in lung tissue,
irreversible reductions in lung function,
and a lower quality of life if the
inflammation occurs repeatedly over a
long time period. People who are of
particular concern with respect to ozone
exposures include children and adults
who are active outdoors. Those people
particularly susceptible to ozone effects
are people with respiratory disease,
such as asthma, people with unusual
sensitivity to ozone, and children.
Beyond its human health effects, ozone
has been shown to injure plants, which
has the effect of reducing crop yields
and reducing productivity in forest
ecosystems.36 37

351U.S. EPA (1996). Air Quality Criteria for Ozone
and Related Photochemical Oxidants, EPA/600/P—
93/004aF. This document can be found in Docket
No. OAR-2002-0030. Document Nos. OAR-2002—
0030-0165 through OAR-2002-0030-0194. (U.S.
EPA (2005), Air Quality Criteria for Ozone and
Related Photochemical Oxidants (First External
Review Draft), EPA/600/R-05/004aA—cA. This
document can be found in Docket No. OAR-2002—
0030, Document Nos. OAR-2002-0030-0202,
—0210, and —0211.) U.S. EPA (2004). Final
Regulatory Assessment: Control of Emissions from
Nonroad Diesel Engines, EPA420-R-04-007. This
document can be found in Docket No. OAR-2002—
0030, Document No. OAR-2002—-0030-0128.

36 J.S. EPA (1996). Review of National Ambient
Air Quality Standards for Ozone, Assessment of
Scientific and Technical Information, OAQPS Staff
Paper, EPA-452/R-96-007. Docket No. A—99-06.
Document No. [[-A-22.

37U.S. EPA (1996). Air Quality Criteria for Ozone
and Related Photochemical Oxidants, EPA/600/P—
93/004aF. This document can be found in Docket
No. OAR-2002-0030, Document Nos. OAR-2002—
0030-0165 through OAR-2002-0030-0194. (U.S.
EPA (2005). Air Quality Criteria for Ozone and
Related Photochemical Oxidants (First External
Review Draft), EPA/600/R-05/004aA—cA. This
document can be accessed electronically at:
http://www.epa.gov/ttn/naaqs/standards/ozone/
s_03_cr_cd.html. This document can also be found
in Docket No. OAR-2002-0030, Doc. Nos. OAR—
2002-0030-0202, —0210, and —0211.)

New research suggests additional
serious health effects beyond those that
were known when the ozone NAAQS
was revised in 1997. Between 1997 and
a 2002 literature review, over 1,700 new
health and welfare studies relating to
ozone have been published in peer-
reviewed journals.38 Many of these
studies investigate the impact of ozone
exposure on such health effects as
changes in lung structure and
biochemistry, inflammation of the
lungs, exacerbation and causation of
asthma, respiratory illness-related
school absence, hospital and emergency
room visits for asthma and other
respiratory causes, and premature
mortality. EPA is currently evaluating
these and other studies as part of the
ongoing review of the air quality criteria
and NAAQS for ozone. A revised Air
Quality Criteria Document for Ozone
and Other Photochemical Oxidants will
be prepared in consultation with EPA’s
Clean Air Science Advisory Committee
(CASACQ).39 Key new health information
falls into four general areas:
development of new-onset asthma,
hospital admissions for young children,
school absence rate, and premature
mortality. In all, the new studies that
have become available since the 8-hour
ozone standard was adopted in 1997
continue to demonstrate the harmful
effects of ozone on public health and the
need for areas with high ozone levels to
attain and maintain the NAAQS.

b. What are the current and projected 8-
hour ozone levels?

There is currently one ozone NAAQS,
an 8-hour standard. The 8-hour ozone
standard is met when the fourth highest
daily maximum 8-hour average ozone
concentration measured over a 3-year
period is less than or equal to 0.084
parts per million (ppm). The former 1-
hour ozone standard was revoked in
June 2005.40

38 New Ozone Health and Environmental Effects
References, Published Since Completion of the
Previous Ozone AQCD, National Center for
Environmental Assessment, Office of Research and
Development, U.S. Environmental Protection
Agency, Research Triangle Park, NG 27711 (7/2002).
This document can be found in Docket No. OAR-
2002—-0030, Document No. OAR-2002-0030-0131.

397U.S. EPA (2005), Air Quality Criteria for Ozone
and Related Photochemical Oxidants (First External
Review Draft), Volume I Document No. EPA/600/R—
05/004aA, Volume II Document No. EPA/600/R-05/
004bA, Volume III Document No. EPA/600/R-05/
004cA. This document can be found in Docket No.
OAR-2002—-0030, Document Nos. OAR-2002—-0030—
0202, -0210, and —0211.

40U.S. EPA, National Ambient Air Quality
Standards for Ozone; Final Rule. 62 FR 38855 (July
18, 1997). U.S. EPA, “Final Rule to Implement the
8-Hour Ozone National Ambient Air Quality
Standard—Phase 1,” Final Rule, 69 FR 23951 (April
30, 2004).
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On June 15, 2004, the 8-hour ozone
nonattainment designations became
effective.#! Nationwide, there are
approximately 159 million people living
in 126 areas that are designated as not
attaining the 8-hour ozone NAAQS
based upon the monitored data from
2001-2003 and other factors. The CAA
defines a nonattainment area as an area
that is violating an ambient standard or
is contributing to a nearby area that is
violating the standard. All or part of 474
counties are designated as
nonattainment for the 8-hour ozone
NAAQS. These counties are spread over
wide geographic areas, including most
of the nation’s major population centers,
which include much of the eastern half
of the U.S. and large areas of
California.42

From air quality modeling performed
for the recent Clean Air Interstate Rule
(CAIR),*3 we anticipate that without
emission reductions beyond those
already required under promulgated
regulation and approved State
Implementation Plans (SIPs), ozone
nonattainment will likely persist into
the future. With reductions from
programs already in place, including the
CAIR, the number of counties in the
eastern U.S. violating the ozone 8-hour
standard is expected to decrease in 2015
to 16 counties where 12 million people
are projected to live.

On June 2, 2003 (68 FR 32802), EPA
issued a proposal for the
implementation process to bring the
nation’s air into attainment with the 8-
hour ozone NAAQS, including
proposed requirements that States
submit SIPs that address how areas will
attain the 8-hour ozone standard.#* The
second phase (Phase II) of this proposed
implementation process for the 8-hour
ozone NAAQS will be finalized in the
next few months, and it will describe
the SIP submittal date requirements.
(Phase I of the proposed implementation
process was finalized on April 30, 2004
(69 FR 23951), but it did not include

417U.S. EPA, “Air Quality Designations and
Classifications for the 8-hour Ozone National
Ambient Air Quality Standards; Early Action
Compact Areas With Deferred Effective Dates,”
Final Rule, 69 FR 23858 (April 30, 2004).

42 A map that shows the current 8-hour ozone and
PM, s nonattainment areas, federal Class I areas, and
a list of affected counties can be found in Docket
No. OAR-2002-0030, Document No. OAR-2002—
0030-0209.

43U.S. EPA, “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call,” Final Rule, 70 FR
25162, May 12, 2005.

441.S. EPA, “Proposed Rule to Implement the 8-
hour Ozone National Ambient Air Quality
Standard,” Proposed Rule, 68 FR 32802 (June 2,
2003).

these SIP submittal date
requirements.) 45

The Act (Title I, Part D) contains two
sets of requirements for State plans
implementing the national ozone air
quality standards in nonattainment
areas. Subpart 1 contains general
requirements for SIPs for nonattainment
areas for any pollutant, including ozone,
governed by a NAAQS. Subpart 2
provides more specific requirements for
ozone nonattainment SIPs. Under
subpart 1, a state must demonstrate that
its nonattainment areas will attain the
ozone 8-hour standard as expeditiously
as practicable, but no later than five
years from the date that the area was
designated nonattainment. However,
based on the severity of the air quality
problem and the availability and
feasibility of control measures, the
Administrator may extend the
attainment date “for a period of no
greater than 10 years from the date of
designation as nonattainment.” Based
on these provisions, we expect that most
or all areas covered under subpart 1 will
attain the 8-hour ozone standard in the
2007 to 2014 time frame. For areas
covered under subpart 2, the maximum
attainment dates provided under the Act
range from 3 to 20 years after
designation, depending on an area’s
classification. Thus, we anticipate that
areas covered by subpart 2 will attain
the 8-hour ozone standard in the 2007
to 2024 time period.

Since the emission reductions
expected from the standards we are
adopting in this rule will occur during
the time period when areas will need to
attain the standard under either option,
projected reductions in aircraft engine
emissions will assist States in their
efforts to attain and maintain the 8-hour
ozone NAAQS.

2. Particulate Matter
a. What is particulate matter?

Particulate matter represents a broad
class of chemically and physically
diverse substances. It can be principally
characterized as discrete particles that
exist in the condensed (liquid or solid)
phase spanning several orders of
magnitude in size. PM,, refers to
particles with an aerodynamic diameter
less than or equal to a nominal 10
micrometers. Fine particles refer to
those particles with an aerodynamic
diameter less than or equal to a nominal
2.5 micrometers (also known as PM, s).
The emission sources, formation
processes, chemical composition,
atmospheric residence times, transport

451.S. EPA, “Final Rule to Implement the 8-Hour
Ozone National Ambient Air Quality Standard—
Phase 1,” Final Rule, 69 FR 23951 (April 30, 2004).

distances and other parameters of fine
and coarse particles are distinct. This
discussion focuses on fine PM since the
NOx emitted by aircraft engines can
react in the atmosphere to form fine PM
as discussed below.

Fine particles are directly emitted
from combustion sources and are
formed secondarily from gaseous
precursors such as oxides of nitrogen
(NOx). Fine particles are generally
composed of sulfate, nitrate, chloride,
ammonium compounds, organic carbon,
elemental carbon, and metals. Aircraft
engines emit NOx which reacts in the
atmosphere to form secondary PM, s
(namely ammonium nitrate).
Combustion of coal, oil, diesel, gasoline,
and wood, as well as high temperature
process sources such as smelters and
steel mills, produce emissions that
contribute to fine particle formation.
Fine particles can remain in the
atmosphere for days to weeks and travel
through the atmosphere hundreds to
thousands of kilometers. Thus
emissions from aircraft, as well as those
from other sources, could affect
nonattainment areas far from their
source.

The relative contribution of various
chemical components to PM, s varies by
region of the country. Data on PM; s
composition are available from the EPA
Speciation Trends Network in 2001 and
the Interagency Monitoring of
PROtected Visual Environments
(IMPROVE) network in 1999 covering
both urban and rural areas in numerous
regions of the U.S. These data show that
nitrates formed from NOx play a major
role in the western U.S., especially in
the California area where it is
responsible for about a quarter of the
ambient PM> 5 concentrations.46
(However, the majority of NOx involved
in this process does not come from
aircraft.)

b. What are the health effects of PM, 5?

Scientific studies show ambient PM is
associated with a series of adverse
health effects. These health effects are
discussed in detail in the recently
released EPA Criteria Document for
PM.#7 They are also described in the
Final Regulatory Analysis for our recent

46 See the Regulatory Impact Analysis: “Final
Regulatory Analysis: Control of Emissions from
Nonroad Diesel Engines,” EPA420-R-04-007, May
2004. This document is available at http://
www.epa.gov/nonroad/ and in Docket No. OAR-
2002-0030, Document No. OAR-2002-0030-0128.

47U.S. EPA, Air Quality Criteria for Particulate
Matter (OCT 2004), Volume I Document No.
EPA600/P-99/002aF and Volume II Document No.
EPA600/P-99/002bF. This document is available in
Docket No. OAR-2002-0030, Document No. OAR—
2002-0030-0129 and OAR-2002-0030-0130.
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Clean Air Nonroad Diesel rule.#8 The
following is a summary of those effects.

The health effects associated with
short-term variation in ambient
particulate matter (PM) have been
indicated by epidemiologic studies
showing associations between exposure
and increased hospital admissions for
ischemic heart disease, heart failure,
respiratory disease, including chronic
obstructive pulmonary disease (COPD)
and pneumonia. Short-term elevations
in ambient PM have also been
associated with increased cough, lower
respiratory symptoms, and decrements
in lung function. Additional studies
have associated changes in heart rate
and/or heart rhythm in addition to
changes in blood characteristics with
exposure to ambient PM. Short-term
variations in ambient PM have also been
associated with increases in total and
cardiorespiratory mortality. Studies
examining populations exposed to
different levels of air pollution over a
number of years, including the Harvard
Six Cities Study and the American
Cancer Society Study, suggest an
association between exposure to
ambient PMs s and premature
mortality.4950 Additionally, one long-
term study provides evidence for
premature mortality specifically
associated with PM generated by mobile
sources.?! Two studies further analyzing
the Harvard Six Cities Study’s air
quality data have also established a
specific influence of mobile source-
related PM: s on daily mortality 52 and a
concentration-response function for
mobile source-associated PM, 5 and
daily mortality.53

c. What are current and projected levels
of PM?

The NAAQS for PM, 5 were
established by EPA in 1997 (62 FR
38651, July 18, 1997). The short-term

487J.S. EPA (2004). Final Regulatory Assessment:
Control of Emissions from Nonroad Diesel Engines,
EPA420-R-04-007. This document can be found in
Docket No. OAR-2002-0030, Document No. OAR—
2002-0030-0128.

49 Dockery, DW; Pope, CA, III; Xu, X; et al. (1993)
An association between air pollution and mortality
in six U.S. cities. N Engl ] Med 329:1753-1759.

50 Pope, CA, II[; Thun, MJ; Namboordiri, MM; et
al. (1995) Particulate air pollution as a predictor of
mortality in a prospective study of U.S. adults. Am
J Respir Crit Care Med 151:669-674.

51 Hoek, G; Brunekreef, B; Goldbohm, S; et al.
(2002) Association between mortality and
indicators of traffic-related air pollution in the
Netherlands: a cohort study. Lancet 360:1203-1209.

52Laden F; Neas LM; Dockery DW; et al. (2000)
Association of fine particulate matter from different
sources with daily mortality in six U.S. cities.
Environ Health Perspect 108(10):941-947.

53 Schwartz J; Laden F; Zanobetti A. (2002) The
concentration-response relation between PM(5 s)
and daily deaths. Environ Health Perspect 110(10):
1025-1029.

(24-hour) standard is set at a level of 65
pg/m3 based on the 98th percentile
concentration averaged over three years.
The long-term standard specifies an
expected annual arithmetic mean not to
exceed 15 ug/m3 averaged over three
years.

Approximately 88 million people live
in 208 full and partial counties and 39
areas which EPA has designated
nonattainment for the PM, s NAAQS.54
In addition, tens of millions of people
live in areas where there is a significant
future risk of failing to maintain or
achieve the PM, s NAAQS.

This is illustrated by the air quality
modeling performed recently in
connection with our CAIR rule, which
suggests that elevated PM, s levels are
likely to continue to exist in the future
in many areas in the absence of
additional emission controls.55 For
example in the eastern U.S. in 2015,
based on emission controls currently
adopted, we project that 16 million
people will live in 18 counties with
average PM, s levels above 15 pu/m3.

While the final implementation
process for bringing the nation’s air into
attainment with the PM, s NAAQS is
still being completed in a separate
rulemaking action, the basic framework
is well defined by the statute. EPA
designated PM, s nonattainment areas
on April 5, 2005. Following designation,
section 172(b) of the Clean Air Act
allows states up to three years to submit
a revision to their state implementation
plan (SIP) that provides for the
attainment of the PM, 5 standard. Based
on this provision, states could submit
these SIPs as late as the end of 2007.
Section 172(a)(2) of the Clean Air Act
requires that these SIP revisions
demonstrate that the nonattainment
areas will attain the PM, 5 standard as
expeditiously as practicable but no later
than five years from the date that the
area was designated nonattainment.
However, based on the severity of the
air quality problem and the availability
and feasibility of control measures, the
Administrator may extend the

54 A map that shows the current 8-hour ozone and
PM, s nonattainment areas, federal Class I areas, and
a list of affected counties can be found in Docket
No. OAR-2002-0030, Document No. OAR-2002—
0030-0209. The final PM, s designations were
effective on April 5, 2005. (U.S. EPA, “Air Quality
Designations and Classifications for the Fine
Particles (PM:.5) National Ambient Air Quality
Standards,” Final Rule, January 5, 2005 (70 FR 944);
“Air Quality Designations for the Fine Particles
(PM:5) National Ambient Air Quality Standards,”
Supplemental Notice, April 5, 2005, located at
http://www.epa.gov/pmdesignations/.)

551.S. EPA, “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call,” Final Rule, 70 FR
25162, May 12, 2005.

attainment date “for a period of no
greater than 10 years from the date of
designation as nonattainment.”
Therefore, based on this information, we
expect that most or all are as will need
to attain the PM, s NAAQS in the 2009
to 2014 time frame, and then be
required to maintain the NAAQS
thereafter.

Potentially, today’s aircraft NOx
standards may contribute to attainment
and maintenance of the existing PM
NAAQS since NOx contributes to the
secondary formation of PMs s.

C. Other Environmental Effects

This section presents information on
four categories of public welfare and
environmental impacts related to NOx
and fine PM emissions: Acid deposition,
eutrophication of water bodies, plant
damage from ozone, and visibility
impairment. These environmental
effects are described in detail in the
Final Regulatory Assessment for our
recent Clean Air Nonroad Diesel rule.5¢

1. Acid Deposition

Acid deposition, or acid rain as it is
commonly known, occurs when NOx
and SO, react in the atmosphere with
water, oxygen, and oxidants to form
various acidic compounds that later fall
to earth in the form of precipitation or
dry deposition of acidic particles.5”
Acid rain contributes to damage of trees
at high elevations and in extreme cases
may cause lakes and streams to become
so acidic that they cannot support
aquatic life. In addition, acid deposition
accelerates the decay of building
materials and paints, including
irreplaceable buildings, statues, and
sculptures that are part of our nation’s
cultural heritage. To reduce damage to
automotive paint caused by acid rain
and acidic dry deposition, some
manufacturers use acid-resistant paints,
at an average cost of $5 per vehicle for
a total of $80—85 million per year when
applied to all new cars and trucks sold
in the U.S. each year.

The NOx reductions from today’s
action will help reduce acid rain and
acid deposition, thereby helping to
reduce acidity levels in lakes and

56 U.S. EPA (2004). Final Regulatory Assessment:
Control of Pollution from Nonroad Diesel Engines,
EPA420-R-04-007. This document can be found in
Docket No. OAR-2002-0030, Document No. OAR—
2002-0030-0128.

57 Much of the information in this subsection was
excerpted from the EPA document, Human Health
Benefits from Sulfate Reduction, written under Title
IV of the 1990 Clean Air Act Amendments, U.S.
EPA, Office of Air and Radiation, Acid Rain
Division, Washington, DC 20460, November 1995.
A copy of this document is available in Docket No.
OAR 2002-0030, Document No. OAR-2002-0030—
0028.
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streams throughout the country and
helping to accelerate the recovery of
acidified lakes and streams and the
revival of ecosystems adversely affected
by acid deposition. Reduced acid
deposition levels will also help reduce
stress on forests, thereby accelerating
reforestation efforts and improving
timber production. Deterioration of our
historic buildings and monuments, and
of buildings, vehicles, and other
structures exposed to acid rain and dry
acid deposition will be reduced, and the
costs borne to prevent acid-related
damage may also decline.

2. Eutrophication and Nitrification

In recent decades, human activities
have greatly accelerated nutrient
impacts, such as nitrogen and
phosphorus, causing excessive growth
of algae and leading to degraded water
quality and associated impairment of
fresh water and estuarine resources for
human uses.58 Eutrophication is the
accelerated production of organic
matter, particularly algae, in a water
body. This increased growth can cause
numerous adverse ecological effects and
economic impacts, including nuisance
algal blooms, dieback of underwater
plants due to reduced light penetration,
and toxic plankton blooms. Algal and
plankton blooms can also reduce the
level of dissolved oxygen, which can
also adversely affect fish and shellfish
populations.

Deposition of nitrogen from aircraft
engines contributes to elevated nitrogen
levels in waterbodies. The NOx
reductions from today’s promulgated
standards will help reduce the airborne
nitrogen deposition that contributes to
eutrophication of watersheds,
particularly in aquatic systems where
atmospheric deposition of nitrogen
represents a significant portion of total
nitrogen loadings.

3. Plant Damage From Ozone

Ground-level ozone can also cause
adverse welfare or environmental
effects.?9 Specifically, ozone enters the

58 Deposition of Air Pollutants to the Great
Waters, Third Report to Congress, June 2000, EPA—
453/R-00-005. This document can be found in
Docket No. OAR-2002-0030, Document No. OAR—
2002-0030-0025. It is also available at http://
www.epa.gov/oar/oaqps/gr8water/3rdrpt/
obtain.html.

597J.S. EPA (1996). Air Quality Criteria for Ozone
and Related Photochemical Oxidants, EPA/600/P—
93/004aF. This document can be found in Docket
No. OAR-2002-0030. Document Nos. OAR-2002—
0030-0165 through OAR-2002-0030-0194. (U.S.
EPA (2005), Air Quality Criteria for Ozone and
Related Photochemical Oxidants (First External
Review Draft), EPA/600/R-05/004aA—cA. This
document can be found in Docket No. OAR-2002—
0030, Document Nos. OAR-2002-0030-0202,
—0210, and —0211.)

leaves of plants where it interferes with
cellular metabolic processes. This
interference can be manifest either as
visible foliar injury from cell injury or
death, and/or as decreased plant growth
and yield due to a reduced ability to
produce food. With fewer resources, the
plant reallocates existing resources
away from root storage, growth and
reproduction toward leaf repair and
maintenance. Plants that are stressed in
these ways become more susceptible to
disease, insect attack, harsh weather and
other environmental stresses. Because
not all plants are equally sensitive to
ozone, ozone pollution can also exert a
selective pressure that leads to changes
in plant community composition.

As discussed earlier, aircraft engine
emissions of NOx contribute to ozone.
The final standards will aid in the
reduction of ozone and, therefore, help
reduce crop damage and stress from
ozone on vegetation.

4. Visibility

Visibility can be defined as the degree
to which the atmosphere is transparent
to visible light.6° Fine particles with
significant light-extinction efficiencies
include organic matter, sulfates,
nitrates, elemental carbon (soot), and
soil.

Visibility is important because it
directly affects people’s enjoyment of
daily activities in all parts of the
country. Individuals value good
visibility for the well-being it provides
them directly, both in where they live
and work, and in places where they
enjoy recreational opportunities.
Visibility is also highly valued in
significant natural areas such as
national parks and wilderness areas,
because of the special emphasis given to
protecting these lands now and for
future generations.

As discussed previously, aircraft
engine emissions of NOx are precursors
to PM>s. In 1997, EPA established the
secondary (welfare-based) PM, s
NAAQS as equal to the primary (health-

60 National Research Council, 1993. Protecting
Visibility in National Parks and Wilderness Areas.
National Academy of Sciences Committee on Haze
in National Parks and Wilderness Areas. National
Academy Press, Washington, DC. This book can be
viewed on the National Academy Press Web site at
http://www.nap.edu/books/0309048443/html/. See
also U.S. EPA Air Quality Criteria Document for
Particulate Matter (2004). This document is
available in Docket No. OAR-2002-0030, Document
No. OAR-2002-0030-0129 and OAR-2002—-0030—
0130. See also Review of the National Ambient Air
Quality Standards for Particulate Matter: Policy
Assessment of Scientific and Technical
Information, 2nd Draft. This document can be
found in Docket No. OAR-2002-0030, Document
Nos. OAR-2002-0030-0198 through—0201. It is
also available electronically at http://www.epa.gov/
ttn/naaqs/standards/pm/data/
pm_staff_paper_2nddraft.pdf.

based) NAAQS of 15 ug/m3 (based on a
3-year average of the annual mean) and
65 ug/m? (based on a 3-year average of
the 98th percentile of the 24-hour
average value) (62 FR 38669, July 18,
1997). EPA concluded that PM, 5 causes
adverse effects on visibility in various
locations, depending on PM
concentrations and factors such as
chemical composition and average
relative humidity. In 1997, EPA
demonstrated that visibility impairment
is an important effect on public welfare
and that unacceptable visibility
impairment is experienced throughout
the U.S., in multi-state regions, urban
areas, and remote federal Class I areas.61

Furthermore, in setting the PM, 5
NAAQS, EPA acknowledged that levels
of fine particles below the NAAQS may
also contribute to unacceptable
visibility impairment and regional haze
problems in some areas, and section 169
of the Act provides additional
authorities to remedy existing
impairment and prevent future
impairment in the 156 national parks,
forests and wilderness areas labeled as
mandatory Federal Class I areas (62 FR
38680-81, July 18, 1997).

Taken together with other programs,
potential reductions from this final rule
may help to improve visibility across
the nation, including mandatory Federal
Class I areas.

III. Aircraft Engine Standards

Under the authority of section 231 of
the CAA, EPA today adopts standards
equivalent to ICAO’s February 1999
NOx emission standards (these NOx
standards were adopted at CAEP/4 in
1998 and approved by the ICAO Council
in 1999) and March 1997 test procedure
amendments. Today’s emission
standards and test procedure
amendments apply to commercial
aircraft engines, and these standards do
not apply to aircraft engines used only
for general aviation or military
applications.62 (General aviation and
military aircraft can use commercial
aircraft engines subject to these
standards—e.g., small regional jet
engines are also utilized in executive
general aviation aircraft and larger
commercial aircraft engines may also be
used in military transport aircraft). The

61 A map that shows the current 8-hour ozone and
PM, s nonattainment areas, federal Class I areas, and
a list of affected counties can be found in Docket
No. OAR-2002-0030, Document No. OAR-2002—
0030-0209.

621n the proposal, we stated that no general
aviation or military engines are covered by the
proposal; however, this statement may need some
clarification in today’s final rulemaking. See the
Section 5.2 of the Summary and Analysis of
Comments of this rulemaking for further discussion
of general aviation and military aircraft.
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commercial aircraft engines subject to
today’s NOx standards are those gas
turbine engines that are newly certified
(and newly designed) after the effective
dates of the regulations. (Newly
manufactured engines of already
certified models—i.e., those individual
engines that are part of an already
certified engine model, but are built
after the effective date of the regulations
for such engines and have never been in
service—will not have to meet these
standards).6® The NOx emission
standards and their effective dates are
described below in this section, and the
test procedure amendments are
discussed later in section IV.

A. What Are The NOx Standards For
Newly Certified Engines?

As discussed earlier in sections I and
II of today’s notice, section 231(a)(2)(A)
of the CAA authorizes EPA to establish
emission standards for aircraft engine
emissions “* * * which in his
judgment causes, or contributes to, air
pollution which may reasonably be
anticipated to endanger public health or
welfare.” The Administrator may revise
such standards from “time to time.” 42
U.S.C. 7571(a)(2). CAA section 231(b)
requires that any emission standards
provide sufficient lead time ‘‘to permit
the development and application of the
requisite technology, giving appropriate
consideration to the cost of compliance
within such period.” 42 U.S.C. 7571(b).

Today’s rule adopts near-term
standards that will go into effect
December 19, 2005 to ensure future
engines do not jeopardize recent or past
technology gains. These standards are
equivalent to the CAEP/4 NOx
international consensus emissions
standards for aircraft engines adopted
by ICAO’s CAEP in 1998.64 This final
rule to promulgate aircraft engine NOx
standards equivalent to CAEP/4
standards is consistent with U.S.
obligations under ICAO. By issuing
standards that meet or exceed ICAO
CAEP/4 standards, we satisfy these
obligations. As indicated earlier in
section I of today’s rule, the
implementation date, December 31,
2003, has already occurred for the
CAEP/4 standards, and we need to

63 Applying standards to newly manufactured
engines of already certified models does not mean
the re-certification or retrofit of existing in-use
engines. Instead such a provision would require the
ongoing production of engines that have already
been certified to meet the new standards. However,
we are not adopting this provision in today’s
rulemaking

64JCAO, CAEP, Fourth Meeting, Montreal,
Quebec, April 6-8, 1998, Report, Document 9720,
CAEP/4. Copies of this document can be obtained
from the ICAO Web site located at http://
www.icao.int.

promulgate the standards in accordance
with U.S. obligations under ICAO. At
the same time, EPA anticipates
establishing more stringent NOx
standards in the future. In February
2004, CAEP/6 (sixth meeting of CAEP)
agreed to establish more stringent
international consensus emission
standards for aircraft engines. Such
standards will be a central consideration
in a future EPA regulation of aircraft
engine emissions.

We believe this approach is the most
appropriate means to address emissions
from aircraft engines in this rulemaking.
It codifies current practice, with no
significant lead time, as a near-term
approach.65 EPA has authority to revise
emission standards from ‘“‘time to time.”
EPA intends to address more stringent
emission standards requiring more lead
time in a future rulemaking (see section
II.A.5 for further discussion of future
standards), as the ICAO and CAEP
process develops progressively more
stringent standards.

1. Today’s NOx Standards

EPA is adopting standards equivalent
to ICAO’s 1999 NOx emission standards
for newly certified aircraft gas turbine
engines (turbofan and turbojet engines)
of rated thrust or output greater than
26.7 kilonewtons (kN) with compliance
dates as follows:66

For engines of a type or model of
which that date of manufacture of the
first individual production model was
after December 31, 2003 (see below for
further discussion on the effective date
of these standards):

(a) For engines with a pressure ratio
of 30 or less:

(i) For engines with a maximum rated
output of more than 89.0 kN:

NOx = (19 + 1.6(rated pressure ratio))
g/kN rated output

(ii) For engines with a maximum rated
output of more than 26.7 kN but not
more than 89.0 kN:

NOx = (37.572 + 1.6(rated pressure
ratio)—0.2087(rated output))g/kN rated
output

(b) For engines with a pressure ratio
of more than 30 but less than 62.5:

(i) For engines with a maximum rated
output of more than 89.0 kN:
NOx = (7 + 2.0(rated pressure ratio))
g/kN rated output

65 As described later, more information and
greater lead time would be necessary to require
more stringent standards.

66 This includes standards for low-, mid-, and
high-thrust engines (see below for further
discussion of the different standards based on the
thrust of the engines).

(ii) For engines with a maximum rated
output of more than 26.7 kN but not
more than 89.0 kN:

NOx = (42.71 + 1.4286(rated pressure
ratio)—0.4013(rated output) +
0.00642(rated pressure ratio x rated
output))g/kN rated output

(c) For engines with a pressure ratio
of 62.5 or more:

NOx = (32 + 1.6(rated pressure ratio))
g/kN rated output.

The NOx emission standards
presented above are equivalent to the
ICAO NOx standards that have an
implementation date of December 31,
2003.67 However, since this date has
passed, the NOx emission standards
prescribed above for newly certified
engines shall take effect as prescribed
beginning December 19, 2005.

2. NOx Standards for Newly Certified
Mid- and High-Thrust Engines

EPA is adopting NOx standards for
newly certified mid- and high-thrust
engines (those engines designed and
certified after the effective date of the
regulations, which have a rated output
or thrust greater than 89 kN) that
generally represent about a 16 percent
reduction (or increase in stringency)
from the existing standard. (See section
III.A.1(a)(i) and III.A.1(b)(i) above for the
standards for mid- and high-thrust
engines.) More specifically, at a rated
pressure ratio of 30 the NOx standards
represent a 16 percent reduction from
the existing standard. At rated pressure
ratios of 10 and 20, the standards
correspond to 27 and 20 percent
reductions, respectively. In addition, at
rated pressure ratios of 40 and 50, the
NOx standards signify 9 and 4 percent
reductions, respectively. Also, today’s
and existing standards are equivalent at
a rated pressure ratio of 62.5. See Figure
III.B—1 in section III.B for a comparison
of today’s NOx standards (equivalent to
CAEP/4 standards) to the existing
standards (equivalent to CAEP/2
standards) .

3. NOx Standards for Newly Certified
Low-Thrust Engines

For newly certified low-thrust engines
(engines with a thrust or rated output of
more than 26.7 kN but not more than
89.0 kN), EPA is adopting near-term

67JCAO’s CAEP/4 NOx standards became
effective July 19, 1999, and applicable as of
November 4, 1999. December 31, 2003 is the
implementation date for these standards. However,
for the purpose of this Notice the effective date is
considered the implementation date. (ICAO,
“Aircraft Engine Emissions,” International
Standards and Recommended Practices,
Environmental Protection, Annex 16, Volume II,
Second Edition, July 1993—Amendment 4, July 19,
1999.)
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NOx standards that are equivalent to
CAEP/4 standards for such engines, and
these standards are different than
today’s standards for mid- and high-
thrust engines (engines with thrust
greater than 89.0 kN).68 In addition to
rated pressure ratio, the standards for
low-thrust engines will also be
dependent on an engine’s thrust or rated
output.®9 (See section III.A.1(a)(ii) and
III.A.1(b)(ii) for a description of these
different standards.) For example, at a
rated pressure ratio of 30 and a thrust
of 58 kN (thrust level in the middle of
26.7 kN and 89 kN), these standards are
an 8 percent reduction (or increase in
stringency) from the existing standard
compared to a 16 percent reduction for
the standards for mid- and high-thrust
engines.”?

The existing standards were not set at
a stringency level that created a need for
low-thrust engines to have different
requirements, but at the level of NOx
stringency adopted today different
requirements are considered necessary
for such engines. Due to their physical
size, it is difficult to apply the best NOx
reduction technology to low thrust or
small engines. The difficulty increases
progressively as size is reduced (from
around 89 kN).7? For example, the
relatively small combustor space and
section height of these engines creates
constraints on the use of low NOx fuel
staged combustor concepts which
inherently require the availability of
greater flow path cross-sectional area

68 Today’s NOx standards for low thrust or small
engines specify that engines with a rated output or
thrust at 26.7 kN meet the existing standard, and
engines with a rated output at 89 kN meet today’s
(or CAEP/4) standards. For engines with rated
outputs or thrust levels between 26.7 and 89 kN,

a linear interpolation was made between the low
range of the existing standard and the high range

of today’s standard based upon the rated output to
determine the NOx limits for such engines. Thus,
thrust dependent standards are being adopted for
engines with rated output or thrust between 26.7 kN
and 89 kN.

69 The standards for mid- and high-thrust engines
are dependent only on an engine’s rated pressure
ratio.

70 Additional examples of the standards for low-
thrust engines in comparison to the standards for
mid- and high-thrust engines are provided below.
At rated pressure ratios of 10 and 20 with a thrust
of 58 kN, today’s low-thrust engine standards are
a 14 and 10 percent reduction from the existing
standard, respectively. Whereas, at these same rated
pressure ratios, today’s standards for mid- and high-
thrust engines are 27 and 20 percent reductions. In
addition, at rated pressure ratios of 40 and 50 with
a thrust of 58 kN, these low-thrust engine standards
signify a 5 and 2 percent reduction from the
existing standard, respectively. In comparison, at
these same rated pressure ratios, today’s standards
for mid- and high-thrust engines are 9 and 4 percent
reductions.

71JCAO/CAEP, Report of Third Meeting,
Montreal, Quebec, December 5-15, 1995, Document
9675, CAEP/3.

than conventional combustors.”2 Also,
fuel staged combustors need more fuel
injectors, and this need is not
compatible with the relatively lower
total fuel flows of lower thrust engines.
(Reductions in fuel flow per nozzle are
difficult to attain without having
clogging problems due to the small sizes
of the fuel metering ports.) In addition,
lower thrust engine combustors have an
inherently greater liner surface-to-
combustion volume ratio, and this
requires increased wall cooling air flow.
Thus, less air will be available to obtain
acceptable turbine inlet temperature
distribution and for emissions control.”3
Since the difficulties increase
progressively as engine thrust size is
reduced, EPA believes it is appropriate
to make a graded change in stringency
of today’s NOx standards for low-thrust
engines.

4. Rationale for Today’s NOx Standards
for Newly Certified Low-, Mid-, and
High-Thrust Engines

Today’s standards for low-, mid-, and
high-thrust engines, which are
equivalent to the CAEP/4 standards,
ensure that new engine designs will
incorporate the existing combustor
technology and will not perform worse
than today’s current engines. This final
rule to promulgate aircraft engine NOx
standards equivalent to CAEP/4
standards is consistent with U.S.
obligations under ICAQ. By issuing
standards that meet or exceed the
minimum stringency levels of ICAO
CAEP/4 standards, we satisfy these
obligations. (See section I.B for a
discussion of the obligation of ICAO’s
participating nations). As indicated
earlier, the implementation date,
December 31, 2003, has already
occurred for the CAEP/4 standards, and
we need to promulgate the standards to
meet our obligations for the CAEP/4
standards. Moreover, since we have
already gone past the implementation
date of the ICAO/CAEP/4 standards,
there is not sufficient lead time to
require more stringent emission
standards in the very near term. As
discussed later in section III.A.5 for
future standards, we plan to address

72“The burner section of an aircraft engine,
which contains the combustion chamber, burns a
mixture of fuel and air, and delivers the resulting
gases to the turbine at a temperature which will not
exceed the allowable limit at the turbine inlet.”
(United Technologies Pratt and Whitney, “The
Aircraft Gas Turbine Engine and Its Operation,”
August 1998.)

73JCAO/CAEP Working Group 3 (Emissions),
“Combined Report of the Certification and
Technology Subgroups,” section 2.3.6.1, Presented
by the Chairman of the Technology Subgroup,
Third Meeting, Bonn, Germany, June 1995. A copy
of this paper can be found in Docket OAR-2002—
0030.

whether to take action on more stringent
NOx standards in the future because
pursuant to section 231(b) of the CAA
we need more time to better understand
the cost of compliance with such
standards (see section III.A.5 for further
discussion regarding lead time). Also,
see the Summary and Analysis of
Comments for this rulemaking for
further discussion of this near-term
approach.

EPA believes that today’s standards
will not impose any additional burden
on manufacturers, because
manufacturers are already designing
new engines to meet the ICAO
international consensus standards by
2004 (see section VIII of today’s action
for further discussion of regulatory
impact). Even though the U.S. did not
immediately adopt the ICAO NOx
standards after 1999, engine
manufacturers have continued to make
progress in reducing these emissions.
Today’s standards are aimed at assuring
that this progress is not reversed in the
future.

We received a number of comments
from state and local governments and
environmental groups stating that the
NOx standards should be technology-
forcing standards (a performance level
that is beyond what sources are
currently achieving). They stated that
the standards are not technology forcing
since 94 percent of all engine models
currently in production already meet
the standards (85 percent did in 1999
when the ICAO adopted the standards).
Also, state and local governments and
environmental groups stated that since
the standards are not technology-forcing
and most engines already meet the
standards, aircraft engine NOx will
increase. They expressed concern the
many states are facing air quality
challenges with implementation of the
new 8-hour ozone national ambient air
quality standards (NAAQS). Decreases
in ozone and its precursors, including
NOx, requires controls of emissions
from all sectors, in addition to controls
already implemented for 1-hour ozone
NAAQS. For nonattainment areas,
aircraft emissions are problematic, and
the standards will not reduce aircraft
emissions or address aircraft NOx
pollution.

Engine and airframe manufacturers
and airlines supported the standards
and opposed the concept of technology-
forcing standards. Airlines indicated
that the rulemaking would codify
aircraft emission standards determined
to be technologically feasible. In
addition, airlines expressed that
technology-forcing standards would be
contrary to the CAA. Aircraft engine
emission standards adopted according
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section 231 of the CAA must be based
on what is technologically feasible, and
the standards cannot be amended if the
change would significantly increase
noise or adversely affect safety. They
suggested that a technology-forcing NOx
standard could adversely affect noise
and safety. In addition, they indicated
that section 231 of the Act is different
from other sections of the CAA that call
for technology-forcing standards.
Airlines expressed that section 231
requires that standards already be
technologically feasible and not
compromise noise and safety. In
addition, airlines expressed that
whether a “standard is technologically
feasible depends not just on whether it
can be achieved in a laboratory setting,
but whether it can be achieved on a
range of actual aircraft engine and
airframe combinations that are certified
as airworthy, safe, and fully operable
under flight conditions. Moreover, such
demonstrated technology must be
available for application over a
sufficient range of newly certificated
aircraft, not just on a few airframe/
engine combinations.” (See the
Summary and Analysis of Comments of
this rulemaking for further discussion of
comments.)

In response to these comments, we
refer to sections 231(a)(2)(B) and (b) of
the CAA. Section 231(b) requires that
any emission standards ‘“‘take effect after
such period as the Administrator finds
necessary (after consultation with the
Secretary of Transportation) to permit
the development and application of the
requisite technology, giving appropriate
consideration to the cost of compliance
during such period.” 42 U.S.C. 7571(b).
Section 231(a)(2)(B) provides that the
Administrator shall consult with the
Administrator of the FAA on standards,
and “‘shall not change the aircraft engine
emission standards if such change
would significantly increase noise and
adversely affect safety.”” 42 U.S.C.
7571(a)(2)(B). Future aircraft emission
standards will involve appropriate
consultations between EPA and the
FAA in applying these provisions of the
CAA.

EPA also needs to have a technical
basis for expecting the standards will be
achievable in a specific period of time.
While the statutory language of section
231 is not identical to other provisions
in title II of the CAA that direct EPA to
establish technology-based standards for
various types of engines, EPA interprets
its authority under section 231 to be
somewhat similar to those provisions
that require us to identify a reasonable
balance of specified emissions
reduction, cost, safety, noise, and other
factors. See, e.g., Husqvarna AB v. EPA,

254 F.3d 195 (DC Cir. 2001) (upholding
EPA’s promulgation of technology-based
standards for small non-road engines
under section 213(a)(3) of the CAA).
However, we are not compelled under
section 231 to obtain the “greatest
degree of emission reduction
achievable” as per sections 213 and 202
of the CAA, and so EPA does not
interpret the Act as requiring the agency
to give subordinate status to factors such
as cost, safety, and noise in determining
what standards are reasonable for
aircraft engines. Rather, EPA has greater
flexibility under section 231 in
determining what standard is most
reasonable for aircraft engines, and is
not required to achieve a “technology-
forcing” result. The fact that most
engines already meet standards would
not in itself mean that the standard is
inappropriate, provided the agency has
a reasonable basis after considering all
the relevant factors for setting the
standard (with an appropriate period of
lead time for that standard) at a level
that results in no actual emissions
reduction from the baseline.

By the same token, EPA does not
agree that a technology-forcing standard
would be precluded by section 231, in
light of section 231(b)’s forward-looking
language. Nor would EPA have to
demonstrate that a technology is
currently available universally or over a
broad range of aircraft in order to base
a standard on the emissions
performance of such technology—the
Agency is not limited in identifying
what is “technologically feasible” as
what is already technologically
achieved. However, EPA would, after
consultation with the Secretary of
Transportation, need to provide
manufacturers sufficient lead time to
develop and implement requisite
technology. As section 231 conveys,
there is an added emphasis on the
consideration of safety (see, e.g.,
sections 231(a)(2)(B)(ii) (“The
Administrator shall not change the
aircraft engine emission standards if
such change would [* * *] adversely
affect safety”’), 42 U.S.C.
7571(a)(2)(B)(ii), and 231(c) (“‘Any
regulations in effect under this section
[* * *]shall not apply if disapproved
by the President, after notice and
opportunity for public hearing, on the
basis of a finding by the Secretary of
Transportation that any such regulation
would create a hazard to aircraft
safety”’), 42 U.S.C. 7571(c). Therefore, it
is reasonable for EPA to give greater
weight to considerations of safety in this
context than it might in balancing
emissions reduction, cost, and energy
factors under other title II provisions.

EPA is aware that many states face air
quality challenges in light of the new
ozone NAAQS, and since section 233 of
the CAA vests authority only in EPA to
set aircraft emission standards, we
understand their perspective regarding
the importance of setting more stringent
NOx standards in the future. For these
future standards, we expect to adopt
standards developed through the CAEP
process in ICAO. Further, federal
agencies plan on working through the
environmental Integrated Product Team
for the Next Generation Air
Transportation System (NGATS), to
conduct a review of technology for
aircraft engines and the resulting trend
in aircraft emissions as well as
interrelationships with noise (e.g.,
standards effect on projected aircraft
emissions growth and expected effects
on noise). See section III.A.5 below for
further discussion of future NOx
standards. (See the Summary and
Analysis of Comments of this
rulemaking for further discussion of our
responses to comments.)

5. Future NOx Standards for Newly
Certified Low-, Mid-, and High-Thrust
Engines

More stringent standards for low-,
mid-, and high-thrust engines will likely
be necessary and appropriate in the
future. As discussed earlier in section II,
the growth in aircraft emissions is
projected to occur at a time when other
mobile source categories are reducing
emissions.”* The 1999 EPA study of
commercial aircraft activity in ten cities
projected that the aircraft NOx
emissions would double in some of
these cities by 2010, and the aircraft
component of the regional mobile
source NOx emissions in the ten cities
would grow from a range of 1 to 4
percent that existed in 1990 to a range
of 2 to 10 percent in 2010.75 As

74 The projected growth in aircraft emissions is
not simply from the number of operations, but it
could also be attributed to the change in the types
of aircraft being operated. For example, regional
aircraft activity is growing (regional aircraft are
generally referred to as those aircraft with more
than 19 but fewer than 100 seats—regional jets and
turboprops). In the U.S., traffic flown by regional
airlines increased about 20 percent in 1999 and is
expected to grow approximately 7 percent annually
during the next ten years, compared to 4 to 6
percent for the major airlines. In addition, regional
jets comprised about 25 percent of the regional
aircraft fleet in 2000, up from only 4.2 percent in
1996, and their fraction of the fleet is expected to
increase to nearly 50 percent by 2011. (R. Babikian,
S. P. Lukachko and I. A. Waitz, “Historical Fuel
Efficiency Characteristics of Regional Aircraft from
Technological, Operational, and Cost Perspectives,”
Journal of Air Transport Management, Volume 8,
No. 6, pp. 389-400, Nov. 2002.)

751J.S. EPA, “Evaluation of Air Pollutant
Emissions from Subsonic Commercial Jet Aircraft,”
April 1999, EPA420-R-99-013. This study is
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indicated earlier, the above projections
were made prior to the tragic events of
September 11, 2001, and the economic
downturn. A January 2003 report by the
Department of Transportation indicated
that the combination of the September
11, 2001 terrorist attacks and a cut-back
in business travel had a significant and
perhaps long-lasting effect on air traffic
demand. While, the FAA expects the
demand for air travel to recover, and
then continue a long-term trend of
annual growth in the United States, it
will grow at a lower rate and from a
lower base than originally forecast.
More recently, as discussed earlier, FAA
reports that flights (or activity) of
commercial air carriers and commuters/
air taxis will increase by 22 percent
from 2000 to 2015, about 12 percent less
than what was forecast before
September 11th.76 While flight activity,
and thus NOx emissions, will be lower
than originally anticipated, the relative
size of the contribution of aircraft to
national NOx levels may increase due to
the potential decreased contribution
from other mobile sources; hence,
further action may be necessary in the
future to reduce aircraft NOx emissions
in nonattainment areas.

Further stringency of the NOx
standards would reduce the expected
growth in commercial aircraft NOx
emissions. The importance of
controlling aircraft emissions has grown
in many areas (especially areas not
meeting the 1-hour and 8-hour ozone
NAAQS) as controls on other sources
become more stringent and attainment
of the NAAQS’s has still not been
achieved. (Many airports in the U.S. are
located in nonattainment areas.””) As

available at http://www.epa.gov/otaq/aviation.htm.
It can also be found in Docket No. OAR-2002-0030.

76 U.S. FAA, “APO Terminal Area Forecast
Summary Report,” Aircraft Operations, June 30,
2005. The flight forecast data is based on FAA’s
Terminal Area Forecast System (TAFS). TAFs is the
official forecast of aviation activity at FAA facilities.
This includes FAA-towered airports, federally-
contracted towered airports, nonfederal towered
airports, and many non-towered airports. For
detailed information on TAFS and the air carrier
activity forecasts see the following FAA website:
http://www.apo.data.faa.gov/main/taf.asp. The
June 30, 2005 aviation forecasts contained in TAFS
for Fiscal Years 2002—-2020 included the impact of
the terrorists’ attacks of September 11, 2001 and the
recent economic downturn. Currently, the aviation
industry is undergoing significant structural and
economic changes. These changes may necessitate
revisions to forecasts for a number of large hub
airports prior to the update of the entire TAF next
year. A copy of the June 30, 2005 forecast summary
report can also be found in Docket No. OAR-2002—
0030.

77 For information on the geographic location of
airports, see the following U.S. Department of
Transportation (Bureau of Transportation Statistics)
website: http://www.bts.gov/oai. The report or
database provided on the website entitled, ““Airport
Activity Statistics of Certificated Air Carriers:

activity increases, aircraft would emit
increasing amounts of NOx in many
nonattainment areas, and thus, aircraft
NOx emissions would further aggravate
the problems in these areas (either by
emitting pollutants directly within a
nonattainment area or by contributing to
regional transport emissions in an area
upwind of a nonattainment area). More
stringent aircraft engine NOx standards
may assist in alleviating these problems
in nonattainment areas, and they may
aid in preventing future concerns in
areas currently designated as attainment
(or maintenance) areas. In addition,
attainment or maintenance of the
NAAQS may depend upon aircraft
engines being subject to a program of
control compatible with their
significance as pollution sources. (See
the Summary and Analysis of
Comments for this rulemaking for
further discussion of future standards
and the environmental need for control.)
EPA, therefore, is considering the
exploration of more stringent future
standards, beyond today’s standards.
Earlier this year, the ICAO Council
adopted more stringent international
consensus NOx emission standards for
newly certified aircraft engines
(implementation date of after December
31, 2007).78 The CAEP/6 NOx standards
generally represent about a 12 percent
increase in stringency from the
standards promulgated in this final rule
(or the CAEP/4 NOx standards).”®
(These standards were accompanied by
more stringent standards for low-thrust
engines). Moreover, CAEP agreed to
review the stringency of the NOx
standards again during the work
program for the eighth meeting of CAEP,
which will commence in early 2007 and
is expected to culminate in early 2010.
Such standards will be a central
consideration in a future EPA regulation
of aircraft engine emissions. Thus, it
will be important that the U.S. continue
to actively participate in the technical
emissions work activity that will
endeavor to establish the technological
basis for any increase in stringency that
CAEP will contemplate. We believe this

Summary Tables 2000,” lists airports by
community. In addition, see the following EPA
website for information on nonattainment areas for
criteria pollutants: http://www.epa.gov/oar/oaqps/
greenbk.

78JCAO News Release, “ICAO Council Adopts
New Standards for Aircraft Emissions,” PIO 03/05,
March 2, 2005. Copies of this document can be
obtained at the ICAO website located at http://
www.icao.int.

79ICAQ, CAEP, Sixth Meeting, Montreal, Quebec,
February 2—-12, 2004, Report, Letter of Transmittal
to the President of the Council From the Chairman
of the Sixth Meeting of CAEP, CAEP/6—-WP/57
(Report on Agenda Item 1). Copies of this document
can be obtained from ICAO (http://www.icao.int). It
can also be found in Docket No. OAR-2002-0030.

ongoing phased approach is the most
appropriate means to address emissions
from aircraft engines.

As we discussed in the proposal,
activity is also underway in CAEP to
identify and assess the potential for
long-term technology goals to be
established for further emission
reductions, including implementing a
CAEP-approved process to set and
review these goals.808! The aim of the
goal setting activity is to complement
the ICAO CAEP standard setting process
with information to aid the engine and
airframe manufacturer’s design process.
The goals are expected to take into
account the results of recently
completed emissions reduction
technology programs such as those
conducted by National Aeronautics and
Space Administration (NASA) and the
European Commission and the timeline
necessary to carry those technologies
from the research phase through
commercialization.82 We support this
CAEP work item for establishing goals.
However, this should not be interpreted
as agreement on our part that the CAEP
process is the exclusive appropriate
process for setting aircraft emissions
reduction goals or for encouraging the
development of better performing
technology. For example, the Next
Generation Air Transportation System

80JCAO, CAEP, Sixth Meeting, Montreal, Quebec,
February 2—-12, 2004, Report, Letter of Transmittal
to the President of the Council From the Chairman
of the Sixth Meeting of CAEP, CAEP/6—WP/57
(Report on Agenda Item 4). Copies of this document
can be obtained from ICAO (http://www.icao.int). It
can also be found in Docket No. OAR-2002-0030.

81 For the purposes of setting long-term
technology goals for aircraft emission reductions,
the CAEP/6 (occurred in February 2004) future
work program included the following items:

(a) Implement a CAEP-approved process to set,
periodically review and update technology goals
and identify environmental benefits, taking into
account progress in ongoing research and
development efforts toward reducing aircraft
emissions, environmental interdependencies and
trade-offs, and scientific understanding of the
effects of aircraft engine emissions;

(b) Support and monitor development and
methods for understanding the inter-relationship of
technology goals targeting individual emissions
performance improvements; and

(c) Develop the inputs appropriate for use of air
quality and climate impact models to be used by
CAEP to quantify the value of emissions reduction
and to estimate the benefit from long-term goals.

ICAO, CAEP, Sixth Meeting, Montreal, Quebec,
February 2—12, 2004, Report, Letter of Transmittal
to the President of the Council From the Chairman
of the Sixth Meeting of CAEP, CAEP/6-WP/57
(Appendix A to the Report on Agenda Item 4—
Revised Work Program for CAEP, page 4A-7).
Copies of this document can be obtained from ICAO
(http://www.icao.int). It can also be found in Docket
No. OAR-2002-0030.

82JCAO, CAEP, Fourth Meeting, Montreal,
Quebec, April 6-8, 1998, Report, Document 9720,
CAEP/4, see Appendix A to the Report on Agenda
Item 4 (page 4—A—1). Copies of this document can
be obtained from ICAO (http://www.icao.int).
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(NGATS) plan was released in
December 2004—a Congressionally
chartered and Administration endorsed
activity to develop research and plans to
transform the air transportation system.
Efforts there will include assessment of
various technological and operational
procedures to reduce aircraft emissions,
including NOx, as well as a thorough
assessment of interrelationships
between noise and emissions and
amongst emissions to enable
maximizing environmental benefit
derived from mitigating actions.
Further, in EPA’s long history of mobile
source regulation, we have found that
performance-based standards have been
successfully used to stimulate
technological development resulting in
cleaner, cost-effective, and safe engines.

Manufacturers should be able to
achieve additional reductions with more
lead time than is provided by today’s
action. As we discussed in the proposal,
in the future we intend to assess, in
coordination with the NGATS
Environmental Integrated Product Team
(IPT) whether or not the new
international consensus and longer-term
standards, CAEP/6 NOx standards,
would be stringent enough to protect the
U.S. public health and welfare. If so, we
would plan to propose to adopt the
CAEP/6 NOx standards. EPA in
consultation with the Secretary of
Transportation retains the discretion to
adopt more stringent NOx standards in
the future if the international consensus
standards ultimately prove insufficient
to protect U.S. air quality. As discussed
earlier, the implementation date,
December 31, 2003, has already
occurred for the CAEP/4 standards, and
we need to promulgate today’s
standards to meet our obligations for the
CAEP/4 standards. This final rule to
promulgate aircraft engine NOx
standards equivalent to CAEP/4
standards is consistent with U.S.
obligations under ICAO. We would not
be able to quickly adopt a more
stringent standard. However, we intend
to consider further stringency in a future
rulemaking. In addition, we have not yet
assessed the costs (and emission
benefits) of more stringent standards,
but we anticipate doing so in the future
for such standards.

Consideration of more stringent NOx
standards in the future will allow us to
obtain important additional information
on the costs of such standards.83 As
described earlier, section 231 of the
CAA authorizes EPA from “time to

83 For low-thrust engines, deferring regulatory
action on more stringent future standards until after
CAEP/6 would also enable us to obtain additional
information on the technological feasibility of such
standards.

time” to revisit emission standards, and
it requires that any standards’ effective
dates permit the development of
necessary technology, giving
appropriate consideration to the cost.
We did not propose more stringent NOx
standards primarily because we needed
more time to better understand the cost
of compliance of such standards. Cost
data is now available from CAEP/6
(meeting occurred in February 2004),
but we need to first adopt the standards
equivalent to CAEP/4 today since we
have already gone past the CAEP/4
implementation date. Although, as we
described earlier, the CAEP/6 NOx
standards will be a central consideration
in a future aircraft engine emission
standards, other levels of further
stringency would also be under
consideration, and additional cost
information for such standards would
need to be evaluated.

As we discussed in the proposal,
producing (and/or developing) new
engines or engine technologies requires
significant financial investments from
engine manufacturers, which takes time
to recoup (the amount of time depends
upon sales of engines, replacement
parts, etc.). After evaluating additional
cost information for future standards as
well as other emissions reduction
approaches, we would then be better
situated to make decisions on an
appropriate level of stringency and
implementation timing that maximizes
NOx reductions from aircraft engines,
taking into consideration cost, safety,
and noise.

B. Newly Manufactured Engines of
Already Certified Models

We requested comment on whether
the NOx standards would apply to
newly manufactured engines of already
certified models (i.e., those individual
engines that are part of an already
certified engine model, but are built
after the effective date of the regulations
for such engines and have never been in
service),84 but after careful
consideration and reviewing comments
from stakeholders, we have decided not
to include such engines in today’s final
rulemaking. It is important to mention
that CAEP/6 did not adopt provisions to
apply the CAEP/4 NOx standards to
newly manufactured engines of already
certified models (a production cut-off).

84 This provision does not mean the re-
certification or retrofit of existing in-use engines.
Instead the provision would require the ongoing
production of engines that have already been
certified to meet the new standards, rather than
following CAEP/4 and merely applying today’s
standards to future engine designs and allowing
currently produced engine models to meet the
previous standards.

CAEP/6 noted the industry view that
market forces are the primary drivers of
the development and incorporation of
new technology (asserting voluntary
compliance would suffice), and an
understanding at CAEP/4 that a
production cut-off would not be
introduced in the future. CAEP/6, after
reviewing that commitment, decided
that “* * *this should not be
interpreted as meaning that production
cut-offs would not be introduced in the
future if the situation so warranted.”’s586
(As we discussed in the proposal,
CAEP’s Forecasting and Economic
Analysis Support Group (FESG) further
analyzed applying CAEP/4 NOx
standards to newly manufactured
engines of already certified models for
CAEP/6, and assessed effective dates of
2, 4, and 6 years after December 31,
2003, which is the implementation date
for newly certified engines.8” FESG
estimated that the cost per ton of NOx
reduced would range from $3,800 to
$11,200 for the three effective dates.88
The emission benefits and costs of this
provision are discussed further below.)

1. What Is the Status of Engines?

According to the ICAO Aircraft
Engine Exhaust Emissions Data Bank,89
nearly all already certified engine
models (95 percent of already certified

85JCAO, CAEP, Sixth Meeting, Montreal, Quebec,
February 2—-12, 2004, Report, Letter of Transmittal
to the President of the Council From the Chairman
of the Sixth Meeting of CAEP, CAEP/6—WP/57
(Report on Agenda Item 1). A copy of this document
can be found in Docket No. OAR-2002-30.

86 CAEP/6 noted that industry “pointed out that
introduction of a production cut-off now would
cause the manufacturer to modify engines to meet
the CAEP/4 standards, whereas if no cut-off were
imposed it was likely that they could be modified
to meet the new standards agreed at this meeting.”
(ICAO, CAEP, Sixth Meeting, Montreal, Quebec,
February 2—12, 2004, Report, Letter of Transmittal
to the President of the Council From the Chairman
of the Sixth Meeting of CAEP, CAEP/6-WP/57,
Report on Agenda Item 1, pages 1-13.)

87JCAO, CAEP/6, Information Paper 28—
Appendix B, “FESG Economic Assessment of
Applying a Production Cut-off to the CAEP/4 NOx
Standard” Presented by the FESG Rapporteur,
January 29, 2004 (Same as CAEP-SG20031-1P/9,
which was presented at June 10, 2003 CAEP
Steering Group Meeting). A copy of this document
can be found in Docket No. OAR-2002-30.

88JCAO, CAEP/6, Information Paper 28—
Appendix B, “FESG Economic Assessment of
Applying a Production Cut-off to the CAEP/4 NOx
Standard”’ Presented by the FESG Rapporteur,
January 29, 2004 (Same as CAEP-SG20031-IP/9,
which was presented at June 10, 2003 CAEP
Steering Group Meeting). A copy of this document
can be found in Docket No. OAR-2002-30.

89 International Civil Aviation Organization
(ICAO), Aircraft Engine Exhaust Emissions Data
Bank, July 26, 2004. This data bank is available at
http://www.caa.co.uk/
default.aspx?categoryid=702&pagetype=90. In
addition, a copy of a table including data of engine
NOx emissions from the ICAO data bank and their
margin to today’s NOx standards can be found in
Docket OAR-2002-0030.
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and in-production engine models in the
Data Bank) currently meet or perform
better than the standards we are
adopting today.?° (See Figure III.B—1
below for a comparison of the NOx
emission levels of current in-production
engines to the CAEP/4 NOx
standards.®1) At the time the CAEP/4
NOx standards were adopted in 1998,
all but 11 in-production engines and 5
newly designed engine models (these 5
engines were in the design and
development process in 1998) had NOx
emission levels that would perform
better than the CAEP/4 standards.92
Today, nearly all of the engines that did
not meet the CAEP/4 NOx standard in
1998 now comply, except for the JT8D—
200 engine family.?3 The other engine
models have either, through additional
testing or modifications, been improved
to meet the standards or the engines are
no longer in-production. Although, as
described earlier, the ICAO Data Bank
shows that eight engine models or three
different Pratt and Whitney engine types
or families do not meet the NOx
standards, we now know that except for
the JT8D-217 and JT8D-219, six of the
engine models or two of the engine
types are compliant.

(The above reference for the fleet
fraction is BACK Aviation Solutions,
http://www.backaviation.com/
Information_Services/default.htm.

The domestic flight information is
based on SAGE, the System for
Assessing Aviation Emissions. SAGE is
an FAA model that estimates aircraft
emissions through the full flight profile

90 Based on the ICAO Data Bank, 151 out of 159
(95 percent) engine models that are currently in
production perform better than the CAEP/4 NOx
standards. The 8 engine models (which are mid-
and high-thrust engines) that are not achieving the
CAEP/4 NOx standards are from three different
Pratt and Whitney (PW) engine types or families
(engines and their thrust variants with the same
build standard). These engines are the following: (1)
JT8D-217C E-kit and JT8D-219 E-kit; (2) PW4077D,
PW4084D, and PW4090; and (3) PW4164, PW4168,
and PW4168A. (See Figure II1.B-1 below that
specifically shows these 8 in-production models in
relation to the CAEP/4 or proposed NOx standards.)
For the year 2000, these 8 engine models were
found on approximately 751 out of 20,137 (3.7
percent) aircraft owned by U.S. carriers and
accounted for approximately 1,541,172 out of
11,505,063 (13.4 percent) of U.S. domestic flights.

91 For Figure II1.B—1, the Allison, Pratt and
Whitney (does not include JT8D-217C E-kit and
JT8D-219 E-kit), Rolls-Royce, and Textron
Lycoming engines with rated pressure ratios less
than or equal to 20 and NOx levels above the CAEP/
4 NOx standards actually perform better than the
standards, since there are different CAEP/4 NOx
standards for these low-thrust engines (see section
1II.A.3 for further discussion of NOx standards for
low thrust engines). (47 of the 159 engines, 30

using non-proprietary input data, such
as BACK, FAA’s Enhanced Traffic
Management System (ETMS), and the
Official Airline Guide (OAG). The year
2000 air traffic movements database
portion of SAGE was used to estimate
the number of flights using the subject
engines.)

The PW4090 family of engines
(PW4077D, PW4084D, and PW4090)
now has the means to eventually meet
the standards utilizing technology that
would meet the lower ranges of
stringency options for the NOx
standards considered at CAEP/6,
although the manufacturer has projected
it would be some years before it expects
to meet CAEP/6 levels (the
manufacturer has not provided us with
a projected necessary lead-time to meet
CAEP/4). The engine family that
includes the PW4164, PW4168 and
PW4168A engines is now certified with
the PW 4168 Technologically Affordable
Low NOx (Talon) I engine combustor
technology, which performs
significantly better than the CAEP/4
standards. Also, the JT8D-200 engine
powers the MD—80 aircraft, which is no
longer in production. Yet, the JT8D-200
engine (JT8D-217C and JT8D-219 in-
production engines) could potentially
apply to future supersonic business jets.
As stated in the proposal, the resulting
NOx emission benefits of applying the
standards to the JT8D—-200 (for these
possible supersonic business jets) would
be expected to be very small, and the
costs would also likely be relatively
small on an industry wide basis,

percent of engine models in production, in Figure
IV.B-1 and the ICAO Aircraft Engine Exhaust
Emissions Data Bank are low-thrust engines—
engines with thrust greater than 26.7 kN but not
more than 89 kN.)

92]CAO, CAEP/4, Working Paper 4, “Economic
Assessment of the EPG NOx Stringency Proposal,”
March 12, 1998, Presented by the Chairman of
Forecasting and Economic Analysis Support Group
(FESG), Agenda Item 1: Review of proposals
relating to NOx emissions, including the
amendment of Annex 16, Volume II, See Table 3.1
of paper. A copy of this paper can be found in
Docket OAR-2002-0030.

93]JCAO, CAEP/6, Working Paper 34, “NOx
Production Cut-off Consideration,” Presented by the
International Coordinating Council of Aerospace
Industries Associations (ICCAIA), January 6, 2004.
A copy of this document can be found in Docket
No. OAR-2002-30.

94]JCAO, CAEP/6, Information Paper 28—
Appendix B, “FESG Economic Assessment of
Applying a Production Cut-off to the CAEP/4 NOx
Standard” Presented by the FESG Rapporteur,
January 29, 2004 (Same as CAEP-SG20031-1P/9,
which was presented at June 10, 2003 CAEP
Steering Group Meeting). A copy of this document
can be found in Docket No. OAR-2002-30.

although as discussed further below we
do not feel we have a sufficient record
at this point—nor have we presented it
for public comment—to state our
definitive views on these issues.
However, the direct (development) costs
would most likely be borne by one
engine manufacturer.9¢ As discussed in
the proposal, there is only one
remaining newly designed engine
model—out of the five identified in
1998—that would be certified after
2003, and it also has been made
compliant with today’s or CAEP/4 NOx
standards.9°

In addition, as we indicated in the
proposal, if an already certified engine
design meets the standards that we are
adopting today, then it is unlikely that
either existing or future engine designs
built to that design or type (derivatives
or thrust variants with the same build
standard) would not meet these
standards. However, we may have been
imprecise by stating in the proposal that
when design modifications are made to
an existing engine type, then this engine
type would likely need to be recertified.
Derivative versions of engines are not
typically required to meet new
standards for newly certified (and newly
designed) engines, but they usually
need to comply with the same standards
as were applied to the original engine
model.?697 Thus, derivative versions of
engines typically do not need to be
recertified. However, an engine type
that does need to recertified will be
required to comply with the CAEP/4
and today’s NOx standards.

95 The PW Canada growth engines are the one
remaining type of newly designed engines. The
ICAO Aircraft Engine Exhaust Emissions Data Bank
currently does not have emissions certification data
for such an engine, but Working Paper 34 presented
at CAEP/6 indicated it would be compliant. (ICAO,
CAEP/6, Working Paper 34, “NOx Production Cut-
off Consideration,” Presented by the International
Coordinating Council of Aerospace Industries
Associations (ICCAIA), January 6, 2004. A copy of
this document can be found in Docket No. OAR—
2002-30.)

96JCAO, CAEP/4, Information Paper 3,
“Clarification of the Definition of Derivative
Version,” Agenda Item 4—Future Work, Presented
by United States, April 3, 1998. A copy of this
document can be found in Docket No. OAR-2002—
30.

97 Chapter 1 of Part I of the ICAO Annex 16,
Volume II, Aircraft Engine Emissions, defines
derivative version as follows: “an aircraft gas
turbine engine of the same generic family as an
originally type-certificated engine and having
features which retain the basic core engine and
combustor design of the original model and for
which other factors, as judged by the certificating
authority, have not changed.”
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2. What Are the Issues With Applying
Today’s NOx Standards to Newly
Manufactured Engines of Already
Certified Models?

One commenter expressed that EPA
conceded in the proposed rule that it
has historically applied aircraft
emission standards to newly
manufactured engines of already
certified models, and doing so this time
would prohibit the indefinite continued
production of aircraft engines that
would meet only the previous
standards. “EPA does not explain why
it is proposing a sudden departure from
the past practice of regulating already
certified, newly manufactured engines—
i.e., what is different about this
particular rulemaking that justifies the
exemption of such engines.” With the
long life of aircraft engines and the
availability of newly manufactured
engines of already certified models in
the future, there is a need to apply the
proposed NOx standards to this category
of aircraft engines.

State and local governments
recommended that the standards for
newly manufactured engines of already
certified models should be implemented
one year after the effective date of the
final rulemaking. At a minimum, EPA
should have an implementation date
that prohibits engine manufacturers
from selling already certified engines
unless the engines were recertified or
redesigned to meet the proposed

standards. Such a provision would be
consistent with a stated objective of the
rulemaking, which is to assure that
progress in reducing aircraft engine
emissions is not reversed in the future.
Without such standards high-emitting
engines can continue to be produced
and brought into service, further adding
to the long-term growth in aircraft
emissions that is anticipated without a
more aggressive approach to regulating
this source.

Airlines commented that as the
proposal acknowledges, market
incentives lead manufacturers to bring
their engines to the levels of the CAEP/
4 NOx standards as soon as possible
once the standards take effect. Airlines
investing in costly, long-lasting assets
prefer to buy engines that meet the latest
standards, and demand engines that
perform better than the standard
without regulatory intervention of a
production cut-off (applying standards
to newly manufactured engines of
already certified models). Such market
forces together with EPA’s four-year
delay in proposing to adopt the CAEP/
4 NOx standards, account for the fact
that 94 percent of in-production engines
already meet the standard.

In addition, airlines expressed that for
the same reasons that the Agency
should generally align with ICAO
standards, it should be consistent with
ICAO on whether to apply CAEP/4
standards to newly manufactured
engines of already certified models. If

EPA differed from ICAO on this
provision, there would be the very
inconsistency between domestic and
international practice that aligning with
ICAO requirements avoids.
Furthermore, if EPA adopts such a
provision prior to ICAQO, such action
would potentially place U.S.
manufacturers and airlines at a
competitive disadvantage for what EPA
acknowledges to be minimal
environmental benefit.

In addition, one airline expressed that
it presently has the JT8D-219 engine on
some of its commercial jets. The
proposal indicated that the JT8D-219
would be used in supersonic business
jets, which the airline does not operate;
however, it (and maybe other domestic
airlines) operates this engine in our
commercial aircraft fleet. Therefore, the
implication of these provisions has not
been fully investigated by EPA as
mandated by the CAA. (See the
Summary and Analysis of Comments for
this rulemaking for further discussion of
comments.)

In response, as indicated earlier, the
implementation date applicable to
newly designed and certified engines
under CAEP/4, December 31, 2003, has
already occurred for the CAEP/4
standards, and at this late date to
promulgate a provision to apply today’s
standards to newly manufactured
engines of already certified models (a
production cut-off) could be disruptive
to the production planning of engine
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manufacturers. EPA and ICAO (as we
mentioned in the proposal and as one
commenter noted in its comments) have
historically adopted production cut-offs
for previous standards, but in today’s
unique case the lateness of the rule may
not provide manufacturers enough lead
time for such planning. However, as we
discussed earlier, we intend to consider
more stringent NOx standards in a
future rulemaking, and similar to CAEP/
6’s future plans described above, we
also intend to consider applying more
stringent standards to newly
manufactured engines of already
certified models for such a future
rulemaking. This provision is an
important issue that we expect to fully
consider for future standards.

While we solicited comment on
extending the CAEP/4 standards to
newly manufactured engines of already
certified models, we did not develop a
record that fully analyzes the emissions
benefits (if any) and the implementation
costs of going beyond CAEP in this
manner. Therefore, the public has not
been provided an opportunity to
analyze and comment upon these
important factors. We believe that our
analysis of these factors would need to
be weighed through a notice-and-
comment process in determining
whether a production cut-off, with a
specific lead-time period, would be
appropriate under CAA section 231 in
this case. Particularly regarding the cost
of compliance within necessary lead-
time issue, we are concerned that there
is insufficient data that specifically
addresses the appropriate lead time for
subjecting the few remaining in-
production engine models to the CAEP/
4 standards, and that our selection of a
production cut-off date could therefore
be viewed as arbitrarily chosen.

Since we have not yet provided that
opportunity for public comment on our
analysis of this issue, and since
attempting to do so now would in our
view unacceptably slow down this
rulemaking, in the interests of
expediency and of bringing U.S.
domestic law into conformity with our
obligations under the Chicago
Convention (albeit tardily), we have
decided that the most appropriate
course for now, under CAA section 231
(a), is to simply update our regulations
to track CAEP/4 in terms of both
stringency levels and scope of
applicability. Similarly, without having
developed the necessary record and
analysis, at this time we are unable to
respond to the substantive comments
offered by commenters regarding the
production-cutoff issue, and our
decision today should in no way be
viewed as either endorsing or rejecting

the concept of a production cut-off.
Given the need to quickly promulgate
standards that are at least as stringent as
CAEP/4, we must decline to resolve the
numerous issues raised either in favor of
or in opposition to applying the CAEP/
4 standards to newly manufactured
engines of already certified models.

IV. Amendments to Criteria on
Calibration and Test Gases for Gaseous
Emissions Test and Measurement
Procedures

In today’s rulemaking, EPA will
incorporate by reference ICAO’s 1997
amendments to the criteria on
calibration and test gases for the test
procedures of gaseous emissions (ICAO
International Standards and
Recommended Practices Environmental
Protection, Annex 16, Volume II,
“Aircraft Engine Emissions,” Second
Edition, July 1993; Amendment 3,
March 20, 1997, Appendices 3 and 5) in
40 CFR 87.64. ICAQO’s amendments,
which became effective on March 20,
1997, apply to subsonic (newly certified
and newly manufactured engines 98) and
supersonic gas turbine engines. The
technical changes will correct a few
inconsistencies between the
specifications for carbon dioxide (CO,)
analyzers (Attachment B of Appendices
3 and 5) and the calibration and test
gases (Attachment D of Appendices 3
and 5) of gaseous emissions. The test
procedure amendments incorporated by
reference will be effective 30 days after
the publication of the final rule.

For CAEP/3 in 1995, the Russian
Federation presented a working paper
entitled, “Corrections to Annex 16,
Volume II,” that stated the following: 99

According to CAEP/2 recommendations, in
the list of calibration and test gases (see the
table in Attachment of Appendices 3 and 5)
“CO2 in N»”" was replaced with “CO; in air”
gas. At the same time the following sub-
paragraph was newly introduced into
Attachment B (Appendices 3 and 5) :

(g) The effect of oxygen (O.) on the CO»
analyzer response shall be checked. For a
change from 0 percent O, to 21 percent O»
the response of a given CO- concentration
shall not change by more than 2 per cent of
reading. If this limit cannot be met an
appropriate correction factor shall be
applied.

Since the best way to carry out this
checking procedure is to calibrate the

98 Such engines include newly manufactured
engines of already certified models.

99 Russian Federation, “‘Corrections to Annex 16,
Volume II,” Agenda Item 2: Review of reports of
working groups relating to engine emissions and the
development of recommendations to the Council
thereon, Working Paper 19, Presented by A.A.
Gorbatko, November 11, 1995 (distributed
November 30, 1995), CAEP/3, Montreal, December
5 to 15, 1995. A copy of this paper can be found
in Docket OAR-2002-0030.

analyzer first with CO, in nitrogen and then
with COs in air, both “CO» in N>’ and “CO»
in air”” gases have to be retained in the list.
It seems then that “CO in air,” “CO> in air,”
“NO in N> and now “CO» in N>’ have to
be replaced with “CO in zero air,” “CO, in
zero air,” “CO; in zero nitrogen”” and “NO in
zero nitrogen” just by analogy with the
gaseous mixtures of different hydrocarbons
diluted by zero air and listed in the same
table.

In addition, at CAEP/3 the United
Kingdom then presented a working
paper on this same issue.100 They
indicated that CAEP’s Working Group 3
(Emissions Working Group) had
accepted the above proposals of the
Russian Federation paper on correcting
inconsistencies in the list of calibration
and test gases specified in Annex 16,
Volume II, Attachment D to Appendices
3 and 5, and Working Group 3 had
recommended that these proposals be
presented at CAEP/3. The United
Kingdom also recommended the
adoption of these Russian Federation
proposals—to utilize CO; in nitrogen
gas mixture to check the effect of oxygen
on CO, analyzers. In addition, they
recommended the specification of all
calibration and test gases required for all
the gaseous emissions tests required in
Annex 16.

At CAEP/3, the CAEP members agreed
that the above amendments to the
calibration and test gases were justified,
and thus, these amendments were then
adopted.101 Today, EPA will incorporate
by reference the amendments to the
criteria on calibration and test gases for
the test procedures of gaseous
emissions, because the changes improve
the test procedures by correcting
inconsistencies and distinguishing
between calibration and test gases. The
amendments will include the following:
(1) Listing all calibration gases
separately from test gases for HC, CO,,
CO and NOx analyzers, (2) changing
“N>” to “zero nitrogen” in relation to
the test gases for the HC and NOx
analyzers, (3) adding “CO, in zero
nitrogen” as a test gas for CO, analyzer,
(4) changing “air” to “zero air” in
relation to the test gas for CO and CO»
analyzers, (5) revising the accuracy to “t
1 percent” for the “propane in zero air”

100 United Kingdom, “Amendments to Annex 16,
Volume II, Attachment D to Appendices 3 and 5
(Calibration and Test Gases),” Agenda Item 2:
Review of reports of working groups relating to
engine emissions and the development of
recommendations to the Council thereon, Working
Paper 20, Presented by M.E. Wright, November 14,
1995 (distributed November 30, 1995), CAEP/3,
Montreal, December 5 to 15, 1995. A copy of this
paper can be found in Docket OAR-2002—0030.

101 JCAO/CAEP, Report of Third Meeting,
Montreal, Quebec, December 5-15, 1995, Document
9675, CAEP/3. Copies of this document can be
obtained from ICAO (http://www.icao.int).
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test gas of HC analyzer, (6) amending
the accuracy to “+ 1 percent” for the
“CO, in zero air” test gas of CO»
analyzer, (7) adding the accuracy “+1
percent” for the “CO- in zero nitrogen”
test gas of CO, analyzer, (8) changing
accuracy to “t 1 percent” for test gas of
CO analyzer, and (9) revising accuracy
to “+ 1 percent” for test gas of NOx
analyzer.

Manufacturers are already voluntarily
complying with ICAO’s 1997
amendments to the criteria on
calibration and test gases for the test
procedures of gaseous emissions. Thus,
formal adoption of these ICAO test
procedure amendments will require no
new action by manufacturers. In
addition, the existence of ICAQO’s
requirements will ensure that the costs
of compliance (as well as the air quality
impact) with these test procedures will
be minimal. (In the 1982 and 1997 final
rules on aircraft engine emissions (47
FR 58462, December 30, 1982 and 62 FR
25356, May 8, 1997, respectively), EPA
incorporated by reference the then-
existing ICAO testing and measurement
procedures for aircraft engine emissions
(ICAO International Standards and
Recommended Practices Environmental
Protection, Annex 16, Volume II,
“Aircraft Engine Emissions,” First and
Second Editions, Appendices 3 and 5
were incorporated by reference in 40
CFR 87.64) in order to eliminate
confusion over minor differences in
procedures for demonstrating
compliance with the U.S. and ICAO
standards.)

V. Correction of Exemptions for Very
Low Production Models

Because of an editorial error, the
section in the aircraft engine emission
regulations regarding exemptions for
very low production models is
incorrectly specified (see section 40 CFR
87.7(b)(1) and (2)). In the October 18,
1984 final rulemaking (49 FR 41000),
EPA intended to amend the low
production engine provisions of the
aircraft regulations by revising
paragraph (b) and deleting paragraphs
(b)(1) and (b)(2) in order to eliminate the
maximum annual production limit of 20
engines per year. In the revisions to
paragraph (b), EPA retained the
maximum total production limit of 200
units for aircraft models certified after
January 1, 1984.192 For § 87.7(b), today,
EPA will correct this editorial error by
eliminating paragraph (b)(1) and (b)(2).

As discussed further in the 1984 final
rulemaking, this action will provide

102 This action was taken in 1984 to provide
greater flexibility to manufacturers for scheduling
engine production rates during the final years.

more flexibility for engine
manufacturers in scheduling during the
last few engine production years. Also,
the air quality impact of eliminating the
annual production limit will be very
small.

VI. Coordination With FAA

The requirements contained in this
action are being promulgated after
consultation with the Federal Aviation
Administration (FAA). Section
231(a)(2)(B)(i) of the CAA requires EPA
to “consult with the Administrator of
the [FAA] on aircraft engine emission
standards” 42 U.S.C. 7571(a)(2)(B)(i),
and section 231(a)(2)(B)(ii) indicates
that EPA “shall not change the aircraft
engine emission standards if such
change would significantly increase
noise * * *.” 42 U.S.C.
7571(a)(2)(B)(ii). Section 231(b) of the
CAA states that “[a]ny regulation
prescribed under this section (and any
revision thereof) shall take effect after
such period as the Administrator finds
necessary (after consultation with the
Secretary of Transportation) to permit
the development and application of the
requisite technology, giving appropriate
consideration to the cost of compliance
within such period.” 42 U.S.C. 7571(b).
Section 231(c) provides that any
regulation under section 231 “shall not
apply if disapproved by the President
* * * on the basis of a finding by the
Secretary of Transportation that any
such regulation would create a hazard to
aircraft safety.” 42 U.S.C. 7571(c).
Under section 232 of the CAA, the
Department of Transportation (DOT) has
the responsibility to enforce the aircraft
emission standards established by EPA
under section 231.193 As in past
rulemakings and pursuant to the above
referenced sections of the CAA, EPA has
coordinated with the FAA of the DOT
with respect to today’s action.

Moreover, FAA is the official U.S.
delegate to ICAO. FAA agreed to the
1997 and 1999 amendments at ICAQ’s
Third and Fourth Meetings of the
Committee on Aviation Environmental
Protection (CAEP/3 and CAEP/4) after
advisement from EPA.10¢ FAA and EPA
were both members of the CAEP’s
Working Group 3 (among others), whose
objective was to evaluate emissions
technical issues and develop
recommendations on such issues for

103 The functions of the Secretary of
Transportation under part B of title II of the Clean
Air Act (§§ 231-234, 42 U.S.C. 7571-7574) have
been delegated to the Administrator of the FAA. 49
CFR 1.47(g).

104 The Third Meeting of CAEP (CAEP/3)
occurred in Montreal, Quebec from December 5
through 15 in 1995. CAEP/4 took place in Montreal
from April 6 through 8, 1998.

CAEP/3 and CAEP/4. After assessing
emissions test procedure amendments
and new NOx standards, Working
Group 3 made recommendations to
CAEP on these elements. These
recommendations were then considered
at the CAEP/3 and CAEP/4 meetings,
respectively, prior to their adoption by
ICAO in 1997 and 1999.

In addition, as discussed above, FAA
will have the responsibility to enforce
today’s requirements. As a part of its
compliance responsibilities, FAA
conducts the emission tests or delegates
that responsibility to the engine
manufacturer, which is then monitored
by the FAA. Since the FAA does not
have the resources or the funding to test
engines, FAA selects engineers at each
plant to serve as representatives (called
designated engineering representatives
(DERs)) for the FAA while the
manufacturer performs the test
procedures. DERs’ responsibilities
include evaluating the test plan, the test
engine, the test equipment, and the final
testing report sent to FAA. DERs’
responsibilities are determined by the
FAA and today’s rulemaking will not
affect their duties.

VII. Possible Future Aviation Emission
Reductions (EPA/FAA Voluntary
Aviation Emissions Reduction
Initiative)

As discussed in the proposal, there is
growing interest, particularly at the state
and local level, in addressing emissions
from aircraft and other aviation-related
sources. Such interest is often related to
plans for airport expansion which is
occurring across the country. It is
possible that other approaches may
provide effective avenues to achieve
additional aviation emission reductions,
beyond EPA establishing aircraft engine
emission standards.

Concerns by state and local air
agencies and environmental and public
health organizations about aviation
emissions, led to EPA and FAA signing
a memorandum of understanding
(MOU) in March 1998 agreeing to work
to identify efforts that could reduce
aviation emissions.195 FAA and EPA
participated in a national stakeholder
initiative led by states and industry
whose goal was to develop a voluntary
program to reduce pollutants from
aircraft and other aviation sources that

105 FAA and EPA, “Agreement Between Federal
Aviation Administration and Environmental
Protection Agency Regarding Environmental
Matters Relation to Aviation,” signed on March 24,
1998 by FAA’s Acting Assistant Administrator for
Policy, Planning, and International Aviation, Louise
Maillet, and EPA’s Acting Assistant Administrator
for Air and Radiation, Richard Wilson. A copy of
this document can be found in Docket OAR-2002—
0030.
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contribute to local and regional air
pollution in the United States. The
major stakeholders that participated in
this initiative included representatives
of the aviation industry (passenger and
cargo airlines and engine
manufacturers), airports, state and local
air pollution control officials,
environmental organizations, and
NASA.

Initially, the discussions with
stakeholders focused on the prospect of
aircraft engine emission reduction
retrofit kits, which might be applied to
certain existing aircraft engines.106
However, as the initiative evolved, the
focus was expanded by the stakeholders
to identify strategies for various types of
ground service equipment (GSE) in use
at airports,197 in addition to strategies to
reduce aircraft emissions.108 (At the
same time, FAA developed a program,
with Congressional approval, to fund
conversion of airport infrastructure and
ground support vehicles to alternative
fuels technologies.109) Unfortunately,
the state and industry stakeholders did
not reach consensus on a national
aviation emissions reduction program.
The Agencies are currently
contemplating next steps following from
the national stakeholder initiative and
discussions of potential voluntary
programs.

In addition, in the proposal EPA
invited comment on the national
stakeholder initiative and any other
approaches for aviation emission
reductions, and we received many
suggestions from commenters. We may
consider these suggested approaches
during our current reflection on the

106 Two engine models were indeed certificated
with emissions retrofit kits, and a number of these
engines have been purchased for aircraft with the
retrofit kits installed in their stock configuration.
However, retrofit kits have not to date provided
widescale emissions improvements because it
seems they may have limited applicability to
certain engine types, small emission benefits, and
cost issues.

107 The stakeholders considered the impact,
operation and design of GSE at airports, and
whether to undertake projects at several airports to
reduce overall emissions.

108 Operational strategies, such as reducing the
time in which aircraft are in idle and taxi modes
and the impact of auxiliary power units (APUs)
were also considered.

109 The Vision 100-Century of Aviation
Reauthorization Act, signed into law on December
12, 2003 (Pub. L. 108-176), directs the FAA to
establish a national program to reduce airport
ground emissions at commercial service airports
located in air quality nonattainment and
maintenance areas. The new Voluntary Airport Low
Emissions (VALE) program will allow airport
sponsors to use the Airport Improvement Program
(AIP) and Passenger Facility Charges (PFCs) to
finance low-emission vehicles, refueling and
recharging stations, gate electrification, and other
airport air quality improvements. See the FAA
website located at http://www.faa.gov/arp/
environmental/vale.

stakeholder initiative and for future
voluntary programs.

Finally, FAA has two other initiatives
that will assist in addressing concerns
with respect to emissions from aircraft.
First, in September 2003 it created a
Center of Excellence—Partnership for
Reduction of Air Transportation Noise
and Emissions Reduction (PARTNER)—
a consortium of 8 universities, 29
industry representatives as well as
NASA and Transport Canada-to develop
new approaches and solutions to reduce
aviation’s environmental impacts.
Second, with the assistance of the
National Academy of Sciences, FAA is
developing the next generation of
aviation noise and emissions models
and analytical tools improve
measurement, understanding, and
targeted solutions. See the Summary
and Analysis of Comments for further
discussion of approaches to additional
aviation emission reductions.

VIII. Regulatory Impacts

Aircraft engines are international
commodities, and thus, they are
designed to meet international
standards. Today’s action will have the
benefit of establishing consistency
between U.S. and international emission
standards and test procedures. Thus, an
emission certification test which meets
U.S. requirements will also be
applicable to all ICAO requirements.
Engine manufacturers are already
developing improved technology in
response to the ICAO standards that
match standards promulgated here, and
EPA does not believe that the costs
incurred by the aircraft industry as a
result of the existing ICAO standards
should be attributed to today’s
regulations. Also, the test procedure
amendments (revisions to criteria on
calibration and test gases) necessary to
determine compliance are already being
adhered to by manufacturers during
current engine certification tests.
Therefore, EPA believes that today’s
regulations will impose no additional
burden on manufacturers.

The existence of ICAQO’s requirements
results in minimal cost as well as air
quality benefits from today’s
requirements.110 Since aircraft and
aircraft engines are international

110 CAEP’s Forecasting and Economic Analysis
Support Group (FESG) concluded at CAEP/4 that
their assessment of these new NOx standards
indicates that the direct costs of the standards
would be minimal, and the benefits would be
modest. (ICAO, CAEP/4, Working Paper 4,
“Economic Assessment of the EPG NOx Stringency
Proposal,” March 12, 1998, Presented by the
Chairman of FESG, Agenda Item 1: Review of
proposals relating to NOx emissions, including the
amendment of Annex 16, Volume II. A copy of this
paper can be found in Docket OAR-2002-0030.

commodities, there is commercial
benefit to consistency between U.S. and
international emission standards and
control program requirements. Also, the
adoption of the ICAO standards and
related test procedures is consistent
with our treaty obligations.

IX. Public Participation

A number of interested parties
participated in the rulemaking process
that culminates with this final rule. This
process provided opportunity for
submitting written public comments
following the proposal that we
published on September 30, 2003 (68 FR
56226). We considered these comments
in developing the final rule. In addition,
we held a public hearing on the
proposed rulemaking on November 13,
2003, and we have considered
comments presented at the hearing.

We have prepared a detailed
Summary and Analysis of Comments
document, which describes comments
we received on the proposal and our
response to each of these comments.
The Summary and Analysis of
Comments is available in the e-docket
for this rule, as well as on the Office of
Transportation and Air Quality
homepage (http://www.epa.gov/otaq/
aviation.htm). In addition, comments
and responses for key issues are
included throughout this preamble.

X. Statutory Provisions and Legal
Authority

The statutory authority for today’s
proposal is provided by sections 231
and 301(a) of the Clean Air Act, as
amended, 42 U.S.C. 7571 and 7601(a).
See section II of today’s rule for
discussion of how EPA meets the CAA’s
statutory requirements.

XI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether this regulatory
action is “significant’” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines ‘‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;
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(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. EPA has
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Any
reporting and recordkeeping
requirements associated with these
standards would be defined by the

Secretary of Transportation in
enforcement regulations issued later
under the provisions of section 232 of
the Clean Air Act. Since most if not all
manufacturers already measure NOx
and report the results to the FAA, any
additional reporting and record keeping
requirements associated with FAA
enforcement of today’s regulations
would likely be very small.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Analysis

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by SBA size standards; (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. The following
Table XI-C—1 provides an overview of
the primary SBA small business
categories potentially affected by this
regulation.

TABLE XI-C—1.—PRIMARY SBA SMALL BUSINESS CATEGORIES POTENTIALLY AFFECTED BY THIS REGULATION

Industry NC%I&SS‘* Defined by SBA as a small business if:®
Manufacturers of new aircraft ENgINES ........cccoiiiiiiiiiiii e 336412 | < 1,000 employees.
Manufacturers of new aircraft ... 336411 | < 1,500 employees.

2North American Industry Classification System (NAICS).
b According to SBA’s regulations (13 CFR part 121), businesses with no more than the listed number of employees or dollars in annual re-
ceipts are considered “small entities” for purposes of a regulatory flexibility analysis.

After considering the economic
impacts of today’s rule on small entities,
EPA has concluded that this action will
not have a significant economic impact
on a substantial number of small
entities. This rule will not impose any
requirements on small entities. Our
review of the list of manufacturers of
commercial aircraft gas turbine engines
with rated thrust greater than 26.7 kN
and manufacturers of aircraft with such
engines indicates that there are no U.S.
manufacturers that qualify as small
businesses. We are unaware of any
foreign manufacturers with a U.S.-based
facility that will qualify as a small
business.

As discussed earlier, today’s action
will codify emission standards that
manufacturers currently adhere to
(nearly all in-production engines
already meet the standards). These
standards are equivalent to the ICAO
international consensus standards.
Today’s emission standards will not
impose any additional burden on

manufacturers because they are already
designing engines to meet the ICAO
standards. Also, the test procedure
amendments (revisions to criteria on
calibration and test gases) necessary to
determine compliance are already being
adhered to by manufacturers during
current engine certification tests.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205

of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
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proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditure of $100
million or more for State, local, or tribal
governments, in the aggregate or the
private sector in any one year. This rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. Today’s action will
codify emission standards that
manufacturers currently adhere to
(nearly all in-production engines
already meet the standards). These
standards are equivalent to the ICAO
international consensus standards.
Today’s emission standards will not
impose any additional burden on
manufacturers because they are already
designing new engines to meet the ICAO
standards. Thus, the annual effect on
the economy of today’s standards will
be minimal. Today’s rule is not subject
to the requirements of sections 202 and
205 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Today’s rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. As discussed
earlier, section 233 of the CAA preempts
states from adopting or enforcing
aircraft engine emission standards that
are not identical to our standards. This
rule merely modifies existing EPA
aircraft engine emission standards and
test procedures and therefore will
merely continue an existing preemption
of State and local law. Thus, Executive
Order 13132 does not apply to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA

and State and local governments, EPA
specifically solicited comment on the
proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.”

This rule does not have tribal
implications, as specified in Executive
Order 13175. The promulgated emission
standards and other related
requirements for private industry in this
rule have national applicability and
therefore do not uniquely affect the
communities of Indian Tribal
Governments. As discussed earlier,
section 233 of the CAA preempts states
from adopting or enforcing aircraft
engine emission standards that are not
identical to our standards. This final
rule merely modifies existing EPA
aircraft engine emission standards and
test procedures and therefore will
merely continue an existing preemption
of State and local law. In addition,
today’s rule will be implemented at the
Federal level and impose compliance
obligations only on engine
manufacturers. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that
(1) is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
Section 5-501 of the Order directs the
Agency to evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

This rule is not subject to Executive
Order 13045 because the Agency does
not have reason to believe the
environmental health risks or safety
risks addressed by this action present a
disproportionate risk to children. EPA

believes that the NOx emission
reductions (NOx is a precursor to the
formation of ozone and PM) from this
rulemaking will further improve air
quality and will further improve
children’s health.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
As discussed earlier, today’s action will
codify emission standards that
manufacturers currently adhere to
(nearly all in-production engines
already meet the standards). These
standards are equivalent to the ICAO
international consensus standards. The
final standards will have no likely
adverse energy effects because
manufacturers are already designing
engines to meet the ICAO standards.
Also, the test procedure amendments
(revisions to criteria on calibration and
test gases) necessary to determine
compliance are already being adhered to
by manufacturers during current engine
certification tests. Thus, we have
concluded that this rule is not likely to
have any adverse energy effects.

L. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This final rulemaking involves
technical standards for testing emissions
for commercial aircraft gas turbine
engines. EPA will use test procedures
contained in ICAO International
Standards and Recommended Practices
Environmental Protection, with the
modifications contained in this
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rulemaking.11? These procedures are
currently used by all manufacturers of
commercial aircraft gas turbine engines
(with thrust greater than 26.7 kN) to
demonstrate compliance with ICAO
emissions standards.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective December 19, 2005.

List of Subjects in 40 CFR Part 87
Environmental protection, Air
pollution control, Aircraft,
Incorporation by reference.
Dated: November 9, 2005.
Stephen L. Johnson,
Administrator.
m For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 87—CONTROL OF AIR
POLLUTION FROM AIRCRAFT AND
AIRCRAFT ENGINES

m 1. The authority citation for part 87
continues to read as follows:

Authority: Secs. 231, 301(a), Clean Air Act,
as amended (42 U.S.C 7571, 7601(a)).

Subpart A—[Amended]

m 2. Section 87.7 is amended by
removing paragraphs (b)(1) and (b)(2).
m 3. Anew § 87.8 is added to read as
follows:

§87.8 Incorporation by reference.
We have incorporated by reference
the documents listed in this section.

TABLE 1 OF § 87.8.—ICAO MATERIALS

The Director of the Federal Register
approved the incorporation by reference
as prescribed in 5 U.S.C. 552(a) and 1
CFR part 51. Anyone may inspect copies
at the U.S. EPA, Air and Radiation
Docket and Information Center, 1301
Constitution Ave., NW., Room B102,
EPA West Building, Washington, DC
20460 or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/

code_of federal_regulations/
ibr_locations.html.

(a) ICAO material. Table 1 of §87.8
lists material from the International
Civil Aviation Organization that we
have incorporated by reference. The first
column lists the number and name of
the material. The second column lists
the sections of this part where we
reference it. Anyone may purchase
copies of these materials from the
International Civil Aviation
Organization, Document Sales Unit, 999
University Street, Montreal, Quebec,
Canada H3C 5H7. Table 1 follows:

Document number and name

Part 87 reference

International Civil Aviation Organization Annex 16, Environmental Protection, Volume Il, Aircraft Engine
Emissions, Second Edition, July 1993, Including Amendment 3 of March 20, 1997 (as indicated in

footnoted pages.).

87.8, 87.64, 87.71, 87.82, 87.89.

(b) [Reserved]
Subpart C—[Amended]
m 4. Section 87.21 is amended by adding

paragraphs (d)(1)(vi) and (d)(1)(vii) to
read as follows:

§87.21 Standards for exhaust emissions.
* * * * *

(d) * % %

(1) * *x %

(vi) Engines of a type or model of
which the date of manufacture of the
first individual production model was
after December 31, 2003:

(A) Engines with a rated pressure ratio
of 30 or less:

(1) Engines with a maximum rated
output greater than 89 kilonewtons:

Oxides of Nitrogen: (19 + 1.6(rPR))
grams/kilonewtons rO.

(2) Engines with a maximum rated
output greater than 26.7 kilonewtons
but not greater than 89 kilonewtons:

111 JCAQO International Standards and
Recommended Practices Environmental Protection,

Oxides of Nitrogen: (37.572 + 1.6(rPR)
— 0.2087(r0)) grams/kilonewtons rO.

(B) Engines with a rated pressure ratio
greater than 30 but less than 62.5:

(1) Engines with a maximum rated
output greater than 89 kilonewtons:

Oxides of Nitrogen: (7 + 2(rPR))
grams/kilonewtons rO.

(2) Engines with a maximum rated
output greater than 26.7 kilonewtons
but not greater than 89 kilonewtons:

Oxides of Nitrogen: (42.71 +
1.4286(rPR) — 0.4013(rO) + 0.00642(rPR
x r0)) grams/kilonewtons rO.

(C) Engines with a rated pressure ratio
of 62.5 or more:

Oxides of Nitrogen: (32 + 1.6(rPR))
grams/kilonewtons rO.

(vii) The emission standards
prescribed in paragraph (d)(1)(vi) of this
section shall apply as prescribed
beginning December 19, 2005.

* * * * *

Annex 16, Volume II, “Aircraft Engine Emissions,”
Second Edition, July 1993—Amendment 3, March

Subpart G—[Amended]

m 5. Section 87.64 is revised to read as
follows:

§87.64 Sampling and analytical
procedures for measuring gaseous exhaust
emissions.

The system and procedures for
sampling and measurement of gaseous
emissions shall be as specified by
Appendices 3 and 5 to ICAO Annex 16
(incorporated by reference in §87.8).

m 6. Section 87.71 is revised to read as
follows:

§87.71 Compliance with gaseous
emission standards.

Compliance with each gaseous
emission standard by an aircraft engine
shall be determined by comparing the
pollutant level in grams/kilonewton/
thrust/cycle or grams/kilowatt/cycle as
calculated in § 87.64 with the applicable
emission standard under this part. An
acceptable alternative to testing every

20, 1997. Copies of this document can be obtained
from ICAO (http://www.icao.int).
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engine is described in Appendix 6 to
ICAO Annex 16 (incorporated by
reference in § 87.8). Other methods of
demonstrating compliance may be
approved by the Secretary with the
concurrence of the Administrator.

Subpart H—[Amended]

m 7. Section 87.82 is revised to read as
follows:

§87.82 Sampling and analytical
procedures for measuring smoke exhaust
emissions.

The system and procedures for
sampling and measurement of smoke
emissions shall be as specified by
Appendix 2 to ICAO Annex 16
(incorporated by reference in § 87.8).

m 8. Section 87.89 is revised to read as
follows:

§87.89 Compliance with smoke emission
standards.

Compliance with each smoke
emission standard shall be determined
by comparing the plot of SN as a
function of power setting with the
applicable emission standard under this
part. The SN at every power setting
must be such that there is a high degree
of confidence that the standard will not
be exceeded by any engine of the model
being tested. An acceptable alternative
to testing every engine is described in
Appendix 6 to ICAO Annex 16
(incorporated by reference in §87.8).

[FR Doc. 05-22704 Filed 11-16—05; 8:45 am]
BILLING CODE 6560-50-U

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 1820
[WO 630-1610-EI-25-2Z]
RIN 1004-AD77

Application Procedures, Execution and
Filing of Forms: Correction of State
Office Address for Filings and
Recordings, Proper Offices for
Recording of Mining Claims

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations pertaining to execution and
filing of forms in order to reflect the
new address of the Arizona State Office
of the Bureau of Land Management
(BLM), which moved on October 5,
2005. All filings and other documents
relating to public lands in Arizona must

be filed at the new address of the State
Office.

EFFECTIVE DATE: November 17, 2005.

FOR FURTHER INFORMATION CONTACT:
Diane Williams, Regulatory Affairs
Group, (202) 452-5030. Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339, 24 hours a day, 7 days

a week.

ADDRESSES: You may send inquiries or
suggestions to Director (630), Bureau of
Land Management, Eastern States
Office, 7450 Boston Boulevard,
Springfield, Virginia 22153; Attention:
RIN 1004—-AD77.

SUPPLEMENTARY INFORMATION:

I. Background
II. Procedural Matters

I. Background

This final rule reflects the
administrative action of changing the
address of the Arizona State Office of
the BLM. It changes the street address
for the personal filing of documents
relating to public lands in Arizona, but
makes no other changes in filing
requirements. The BLM has determined
that it has no substantive impact on the
public, imposes no costs, and merely
updates a list of addresses included in
the Code of Federal Regulations for the
convenience of the public. The
Department of the Interior, therefore, for
good cause finds under 5 U.S.C. 553
(b)(B) and 553 (d)(3) that notice and
public comment procedures are
unnecessary and that the rule may take
effect upon publication.

I1. Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This final rule is an administrative
action to change the address for one
BLM State Office. This rule was not
subject to review by the Office of
Management and Budget under
Executive Order 12866. It imposes no
costs, and merely updates a list of
addresses included in the Code of
Federal Regulations for the convenience
of the public.

National Environmental Policy Act

This final rule is a purely
administrative regulatory action having
no effect upon the public or the
environment, it has been determined
that the rule is categorically excluded
from review under section 102(2)(C) of
the National Environmental Policy Act
of 1969 (42 U.S.C. 4332(2)(C)).

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (5 U.S.C. 601, et
seq.) to ensure that Government
regulations do not unnecessarily or
disproportionately burden small
entities. This final rule is a purely
administrative regulatory action having
no effects upon the public or the
environment, it has been determined
that the rule will not have a significant
effect on the economy or small entities.

Small Business Regulatory Enforcement
Fairness Act

This final rule is a purely
administrative regulatory action having
no effects upon the public or the
economy. This is not a major rule under
Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 804(2)). It should
not have an annual effect on the
economy of $100 million or more. The
rule will not cause a major increase in
costs of prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions. It will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises.

Unfunded Mandate Reform Act of Act

The BLM has determined that the
final rule is not significant under the
Unfunded Mandates Reform Act of 1995
because it will not result in the
expenditure by State, local, and tribal
governments, in the aggregates, or by the
private sector, of $100 million or more
in any one year.

Further, the final rule will not
significantly or uniquely affect small
governments. It does not require action
by any non-federal government entity.
Therefore, the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et. seq.), is not required.

Executive Order 12630, Government
Action and Interference With
Constitutionally Protected Property
Rights (Takings)

As required by Executive Order
12630, the Department of the Interior
has determined that the rule would not
cause a taking of private property. No
private property rights would be
affected by a rule that merely reports an
address change for the Arizona State
Office. The Department therefore
certifies that this final rule does not
represent a governmental action capable
of interference with constitutionally
protected property rights.
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Executive Order 13132, Federalism

In accordance with Executive Order
13132, the BLM finds that the rule does
not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement. The final rule does not have
substantial direct effects on the States,
on the relationship between the national
governments and the States, or the
distribution of power and the
responsibilities among the various
levels of government. This final rule
does not preempt State law.

Executive Order 12988, Civil Justice
Reform

This final rule is a purely
administrative regulatory action having
no effects upon the public and will not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Executive Order.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with the Executive
Order 13175, the BLM finds that the
rule does not include policies that have
tribal implications. This final rule is a
purely an administrative action having
no effects upon the public or the
environment, imposing no costs, and
merely updating the BLM, Arizona State
Office address included in the Code of
Federal Regulations.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

In accordance with the Executive
Order 13211, the BLM has determined
that the final rule will not have
substantial direct effects on the energy
supply, distribution or use, including a
shortfall in supply or price increase.
This final rule is a purely administrative
action and has no implications under
Executive Order 13211.

Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
contain any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

Author

The principal author of this rule is
Diane O. Williams, Regulatory Affairs
Group (WO 630).

List of Subjects in 43 CFR Part 1820

Administrative practice and
procedure; Archives and records; Public
lands.

Dated: October 28, 2005.
Chad Calvert,
Acting Assistant Secretary, Land and
Minerals Management.
m For the reasons discussed in the
preamble, the Bureau of Land
Management amends 43 CFR part 1820
as follows:

PART 1820—APPLICATION
PROCEDURES

m 1. The authority citation for part 1820
continues to read as follows:

Authority: 5 U.S.C. 552, 43 U.S.C. 2, 1201,
1733, and 1740.

Subpart 1821—General Information

m 2. Amend section 1821.10 by
amending paragraph (a) by revising the
location and address of the Bureau of
Land Management State Office in
Arizona to read as follows:

§1821.10 Where are BLM offices located?
(a] * % %
STATE OFFICES AND AREAS OF
JURISDICTION
Arizona State Office, One North
Central Avenue, Phoenix, Arizona
85004—2203—Arizona.

* * * * *

[FR Doc. 05—22780 Filed 11-16—05; 8:45 am]|
BILLING CODE 4310-84-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 541, 543, and 545
[Docket No. NHTSA-05-21233; Notice 2]

Federal Motor Vehicle Theft Prevention
Standard

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Denial of petition for
reconsideration.

SUMMARY: This document denies a
petition for reconsideration of the
agency’s newly expanded parts marking
requirements. The Anti Car Theft Act of
1992 required NHTSA to conduct a
rulemaking to extend the parts marking
requirements of that Standard to all
passenger cars and multipurpose
passenger vehicles with a gross vehicle
weight rating of 6,000 pounds or less
regardless of theft rate, unless the
Attorney General found that such a
requirement would not substantially

inhibit chop shop operations and motor
vehicle thefts. The initial final rule
extending the parts marking
requirement was published in April of
2004. In May 2005, NHTSA responded
to petitions for reconsideration of the
April 2004 final rule and established a
phase in schedule for the new
requirements. We also decided to
exclude vehicle lines with annual
production of not more than 3,500
vehicles from the parts marking
requirements because the benefits of
marking these vehicle lines would be
trivial or of no value.

The agency received a petition for
reconsideration of the May 2005 final
rule from International Association of
Auto Theft Investigators. The petition
asked the agency to reconsider the
phase-in and small volume exclusion as
it applied to large volume vehicle
manufacturers. This document denies
that petition because it did not provide
sufficient information in support of
their request to reconsider the May 2005
final rule.

FOR FURTHER INFORMATION CONTACT: For
technical and policy issues, you may
call Rosalind Proctor, Office of
International Policy, Fuel Economy and
Consumer Programs, (Telephone: 202—
366—0846) (Fax: 202—-493-2290).

For legal issues, you may call George
Feygin, Office of Chief Counsel
(Telephone: 202-366-2992) (Fax: 202—
366-3820).

SUPPLEMENTARY INFORMATION: On April
6, 2004, the agency published a final
rule extending the anti-theft parts
marking requirements (Part 541) to (1)
all below median theft rate passenger
cars and multipurpose passenger
vehicles (MPVs) that have a gross
vehicle weight rating (GVWR) of 6,000
pounds or less, and (2) all below median
theft rate light duty trucks with a GVWR
of 6,000 pounds or less and major parts
that are interchangeable with a majority
of the covered major parts of passenger
cars or MPVs subject to the parts
marking requirements.? (69 FR 17960)
The Anti Car Theft Act of 1992 required
this final rule unless the Attorney
General made a finding that the
extension would not substantially
inhibit chop shop operations and motor
vehicle thefts. The final rule is effective
September 1, 2006.

On May 19, 2005, the agency
published a final rule responding to
petitions for reconsideration of the 2004

1 Above median theft rate LDTs are still subject
to the parts marking requirements. Below median
theft rate LDTs which do not have major parts that
are interchangeable are not subject to the
requirements.
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final rule.2 Among other things, the May
2005 final rule excluded vehicle lines
with annual production of not more
than 3,500 vehicles from parts marking
requirements because the benefits of
marking these vehicle lines would be
trivial or of no value. This exclusion
applies to all vehicle manufacturers
regardless of overall production volume.
We also adopted a phase-in of the new
parts marking requirements over a two-
year period. Specifically, car lines
representing not less than 50% of a
manufacturer’s production of vehicle
lines that were not subject to parts
marking requirements before September
1, 2006, must be marked effective
September 1, 2006. The remaining
vehicle lines must be marked effective
September 1, 2007. Vehicle lines
already subject to parts marking
requirements are unaffected by this
phase-in.

2See 70 FR 28843, Docket No. NHTSA-2005—
21233.

The agency received a petition for
reconsideration of the May 2005 final
rule, from the International Association
of Auto Theft Investigators. The petition
asked the agency to reconsider the
phase-in and the small volume
exemption.

With regard to the phase-in, the
petition provided no argument on why
the agency should reconsider the phase-
in. In deciding to adopt the phase-in,
the agency balanced the benefits of parts
marking against the practical burdens
associated with implementing the
expansion of parts marking. The agency
decided to adopt the phase-in because
the expanded time frame eliminates any
argument about the practicability of
expanding parts marking. The petitioner
stated their objection to the phase-in,
but provided no information indicating
that the expansion would be practicable
without it.

With regard to the small volume
exemption, the petitioner argues that
this is a “Small Business Exemption,”

and that allowing large companies to
claim such an exemption was not the
intent of Congress. The agency’s
decision to exclude small volume
vehicle lines was not based on the size
of the manufacturer. Instead, the
agency’s decision was based on an
analysis that the benefits of marking
small volume vehicle lines would be de
minimis. The petitioner provided no
explanation as to why this analysis was
incorrect.

For these reasons, the agency is
denying the International Association of
Auto Theft Investigators’ petition. In
accordance with 49 CFR part 553, this
completes the agency review of the
petition for reconsideration.

Issued on: November 10, 2005.

Stephen R. Kratzke,

Associate Administrator for Rulemaking.

[FR Doc. 05-22819 Filed 11-16—05; 8:45 am]
BILLING CODE 4910-59-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

[Docket No. PRM-50-80]

Union of Concerned Scientists and
San Luis Obispo Mothers for Peace;
Partial Grant of Petition for
Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking: Partial
grant.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is granting in part, a
petition for rulemaking (PRM—-50-380)
submitted by the Union of Concerned
Scientists (UCS) and San Luis Obispo
Mothers for Peace (MFP). The
petitioners requested two rulemaking
actions in PRM—-50-80. First, the
petitioners requested the regulations
establishing conditions of licenses and
requirements for evaluating proposed
changes, tests, and experiments for
nuclear power plants be revised to
require licensee evaluation of whether
the proposed actions cause protection
against radiological sabotage to be
decreased and, if so, that the changes,
tests, and experiments only be
conducted with prior NRC approval.
The NRC is contemplating a rulemaking
action that would address the
petitioners’ request and, if issued as a
final rule, essentially grant this portion
of the petition. Second, the petitioners
requested that regulations governing the
licensing and operation of nuclear
power plants be amended to require
licensees to evaluate facilities against
specified aerial hazards and make
changes to provide reasonable assurance
that the ability of the facility to reach
and maintain safe shutdown will not be
compromised by such aerial hazards.
The NRC is deferring resolution of the
second issue of the petition at this time.
The NRC intends to address this issue
when the NRC responds to comments

on its proposed Design Basis Threat
rule.

The petitioners further requested the
Commission to suspend the Diablo
Canyon Independent Spent Fuel Storage
Installation (ISFSI) proceeding during
the NRC’s consideration of PRM-50-80.
That request was denied by Commission
Memorandum and Order CLI-03-04,
dated May 16, 2003.

ADDRESSES: Copies of the petition, the
public comments received, and the
NRC'’s letter of partial grant to the
petitioner may be examined, and/or
copied for a fee, at the NRC’s Public
Document Room, located at One White
Flint North, 11555 Rockville Pike,
Public File Area O1F21, Rockville,
Maryland. These documents are also
available electronically at the NRC’s
Public Electronic Reading Room on the
Internet at http://www.nre.gov/reading-
rm/adams.html. From this site, the
public can gain entry into the
Agencywide Documents Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. For further
information, contact the PDR reference
staff at (800) 397—4209 or (301) 415—
4737 or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Joseph L. Birmingham, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
2829, e-mail jlb4@nrc.gov.
SUPPLEMENTARY INFORMATION:

The Petition

The petition was sent to the NRC on
April 28, 2003, and the notice of receipt
of the petition and request for public
comment was published in the Federal
Register (FR) on June 16, 2003 (68 FR
35585). The public comment period
ended on September 2, 2003. Four
comments were received opposing the
petition. No comments were received
supporting the petition.

First Requested Action

The petitioners requested that 10 CFR
50.54(p), “Conditions of licenses,” and
10 CFR 50.59, “Changes, tests, and
experiments,” be revised to require
licensee evaluations of whether
proposed changes, tests, and
experiments cause protection against
radiological sabotage to be decreased
and, if so, that such activities only be
conducted with prior NRC approval.

The petitioners stated that the two
regulations have minimal overlap and
that many changes, tests, and
experiments have no effect on security.
However, some proposed changes, tests,
and experiments, including those that
are short-term or temporary, may affect
plant security.

The petitioners stated that short-term
degraded or off-normal conditions are
often determined to be acceptable
because of the low probability of an
accident initiator during a short period
of time. However, the petitioners stated
that sabotage is not random and the
saboteur or saboteurs may choose to act
during the degraded or off-normal
conditions. Therefore, the probability of
sabotage occurring during degraded or
off-normal conditions increases toward
100 percent. The petitioners asserted
that it is reasonable to assume an insider
acting alone or an insider aided by
several outsiders will time the sabotage
to coincide with a vulnerable plant
configuration. Therefore, the petitioners
requested that licensees be required to
evaluate changes, tests, and experiments
from both a safety and a security
perspective. The petitioners suggested
that the security review could flag a
heightened vulnerability for a given
change, but accept it (for temporary
situations) based on compensatory
measures (armed guards, etc.). The
petitioners suggested the result would
probably be that many licensee actions
could proceed as planned, some could
proceed with compensatory measures, a
few would require NRC review, and a
very small number might be denied.

Second Requested Action

The petitioners requested that 10 CFR
part 50 be amended to require that
licensees evaluate each facility against
specified aerial hazards and make
necessary changes to provide reasonable
assurance that the ability of the facility
to reach and maintain safe shutdown
will not be compromised by an
accidental or intentional aerial assault.
The petitioners asserted that none of the
nuclear power plants were designed to
withstand suicide attacks from the air
and that the fire hazards analysis
process used by the NRC following the
March 22, 1975, fire at the Browns Ferry
reactor in Decatur, Alabama, should be
implemented for aerial hazards.

The petitioners claimed that the
Federal Aviation Administration (FAA)
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no-fly zones established in late 2001
was a concession by the Federal
government to the vulnerability of
nuclear power plants to air assaults. The
petitioners also asserted that the control
buildings at nuclear power plants are
outside of the robust concrete structures
studied by the Nuclear Energy Institute
(NEJ) in their analyses of nuclear power
plant vulnerability to aircraft crashes.
The petitioners further asserted that 37
of 81 Operational Safeguards Response
Evaluations (OSRE) conducted to the
date of the petition identified significant
weakness(es), and contended that the
control building is the Achilles’ heel in
the OSRE target sets. The petitioners
claimed that an aircraft hitting the
control building may destroy the control
elements for all four water supplies and
much more. The petitioners asserted
that the scope of the NRC-required fire
hazards analyses are not restricted to
containment and that this is a
recognition that core damage can result
from fires outside containment. The
petitioners stated that licensees are
required to show in their fire hazards
analyses that there is enough equipment
outside the control room for safe
shutdown, and that these analyses have
resulted in equipment and cable
relocation. The petitioners further stated
that the fire hazards analyses are “living
documents” that future plant changes
must be reviewed against.

The petitioners suggested that the way
to ensure adequate protection from
aerial threats is to replicate the fire
hazards analysis process and that NRC
should define the size and nature of the
aerial threat that a plant must protect
against as part of the design basis threat
(DBT). The petitioners suggested the
aerial threat should include, at a
minimum, general aviation aircraft,
because post-9/11 airport security
measures generally overlook general
aviation. The petitioners suggested the
aerial threat include explosives
delivered via mortars and other means
(e.g., rocket propelled grenades). The
petitioners further stated that, if the
aerial hazards evaluation determines
that all targets within a target set are
likely to be disabled, the licensee
should have three options:

(1) Add or install other equipment to
the target set that is outside of the
impact zone to perform the target set’s
function.

(2) Protect in place at least one of the
targets (shield wall, etc.).

(3) Relocate or reroute affected
portions of a system to be outside of the
impact zone.

The petitioners also suggested the
aerial hazards analysis should provide a
means to ensure that future changes do

not compromise protection and that
whether arriving on foot or by air
adversaries would not be able to
neutralize an entire target set. The
petitioners asserted that in 13 of 57
plant OSREs the adversary team did not
enter containment in order to destroy
every target in the target set, (27 of the
OSREs simulated destruction of at least
1 target set). The petitioners further
argued that if an aircraft had hit a
nuclear power plant on September 11,
2001, then the approach set forth in the
petition would have been undertaken as
necessary to prevent recurrence. The
petitioners suggested that these
measures should be implemented to
prevent occurrence in the first place.

Public Comment on the Petition

The NRC received four letters of
public comment on PRM—50-80. All of
the comments opposed the actions
requested in the petition. The comments
are described below.

The Aircraft Owners and Pilots
Association (AOPA) stated that they
oppose inclusion of general aviation
aircraft in the DBT. AOPA described the
actions taken to date by the Federal
government and industry in terms of
airport and aircraft security and current
flight restrictions near nuclear power
plants. AOPA also cited a report by
Robert M. Jefferson, who concluded that
general aviation aircraft are not a
significant threat to nuclear power
plants. The report is on the AOPA’s
Web site at http://www.aopa.org/
whatsnew/newsitems/2002/02-2-
159_report.pdf.

Tennessee Valley Authority (TVA), a
nuclear power plant licensee, stated that
the proposed change to 10 CFR 50.59 is
inconsistent with the purpose of the
regulation and that the DBT order
already required revised physical
security plans for the new DBT by April
29, 2004. The same commenter further
stated that Sandia National Laboratories,
in conjunction with NRC, has been
performing vulnerability studies of
aircraft impacts and that the NRC will
promulgate changes to the regulations if
they are needed.

A consortium of nuclear power
plants, Strategic Teaming and Resource
Sharing (STARS), stated that industry
guidance in NEI 96-07, “Guidelines for
10 CFR 50.59 Implementation,” for
performing 10 CFR 50.59 evaluations
specifies that all applicable regulations
be considered in those evaluations and
that a required dual security review for
all changes is unnecessary. STARS
stated further that requirements to
prevent radiological sabotage already
exist in 10 CFR 50.34 (c) and (d),
50.54(p), part 73 and recent security

orders. STARS further asserted that
nuclear power plants have diverse,
divided trains and shutdown capability.
STARS asserted that NRC and industry
studies of the effects of a large airborne
object showed no massive releases of
radiation. STARS concluded that an
aircraft impact would pose no greater or
different vulnerability than has already
been analyzed.

NEIL an industry group representing
all U.S. commercial nuclear power
plants, plant designers, architect/
engineering firms, and fuel cycle
facilities, opposed the petition. NEI
stated that industry guidance in NEI 96—
07, “Guidelines for 10 CFR 50.59
Implementation,” already requires all
applicable regulations to be considered
in those evaluations and a required dual
security review for all changes is
unnecessary. NEI also argued that 10
CFR 50.59 and 50.54(p) are necessarily
different in purpose. NEI further
asserted that there is no direct
correlation between security plan
effectiveness and the plant condition.
NEI also argued that the Federal
Government, not the licensee, is
responsible for protection of nuclear
power plants from aircraft attacks. NEI
further claimed that extensive aircraft
impact analyses are not justified and
cited an industry study of the risk from
an armed terrorist ground attack that
concluded there would be
noncatastrophic consequences.

Reasons for NRC’s Response

The NRC evaluated the advantages
and disadvantages of the first action
requested by the petition versus the
attributes of the NRC Performance
Goals. The NRC’s conclusions are
described below.

First Proposed Action

The NRC acknowledges that the
requested rulemaking would help to
ensure protection of public health and
safety and the environment and help to
ensure secure use and management of
radioactive materials. The NRC notes
that current regulations require nuclear
power plant licensees to address the
continued safety of the plant with
regard to changes, tests, or experiments
involving structures, systems, or
components as described in the Final
Safety Analysis Report (FSAR) (10 CFR
50.59) and also to “* * * establish,
maintain, and follow an NRC-approved
safeguards contingency plan for
responding to threats, thefts, and
radiological sabotage * * *” (10 CFR
73.55(h)(1)). Further, licensees must
“* * * establish and maintain an onsite
physical protection system and security
organization which will have as its
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objective to provide high assurance that
activities involving special nuclear
material are not inimical to the common
defense and security and do not
constitute an unreasonable risk to the
public health and safety.” (10 CFR
73.55(a)), and “* * * may make no
change which would decrease the
effectiveness of a security plan * * *”
(10 CFR 50.54(p)(1)). These regulations
are focused on evaluation of specific
areas of safety and security and do not
explicitly require evaluation of the
interactive effect of plant changes on the
security plan or the effect of changes to
the security plan on plant safety.
Additionally, the regulations do not
require communication amongst
operations, maintenance, and security
organizations regarding the
implementation and timing of plant
changes in order to promote awareness
of the effects of changing conditions to
allow the organizations to make an
appropriate assessment of changes and
implement any necessary response.

Because existing regulations are
focused on ensuring that licensees
evaluate changes to specific subject
areas, and because guidance has already
been developed to help ensure that
those evaluations are performed
appropriately, the NRC must consider
carefully the effect of a revision on the
existing regulations. For example, 10
CFR 50.59 is focused on ensuring safe
operation of the facility by requiring
evaluation of changes, tests, and
experiments that affect the facility as
described in the FSAR. Industry and
NRC have expended a large amount of
resources to provide guidance to help
ensure that regulatory expectations for
this area are clearly described. At this
time, regulatory expectations for the
implementation of 10 CFR 50.59 are
thought to be well understood. Further,
operations personnel, performing a 10
CFR 50.59 evaluation, may not be
sufficiently knowledgeable of the
security plan details in order to make an
appropriate evaluation of the effect of
changes, tests, and experiments on
security. Current regulations do not
require such an evaluation for many
plant changes made to nonsafety
systems, structures, and components.
Therefore, it may be appropriate to
provide a requirement in 10 CFR part 73
that changes to the facility be assessed
for potential adverse interaction on the
safety/security interface.

The NRC believes that the rulemaking
process, including stakeholder
comment, will better identify how the
regulations should be modified and
what the scope and details of a revision
should be.

In summary, the NRC agrees with the
petitioners that rulemaking may be
appropriate for the first requested
action.

NRC Plans for the First Proposed Action

Regarding the first requested action,
the NRC'’s interoffice Safety/Security
Interface Advisory Panel (SSIAP) has
advised the staff on the most effective
and efficient method to integrate this
rulemaking with other ongoing safety/
security actions to require that licensees
evaluate changes to the facility or to the
security plan for adverse interactions.
Further, in its SRM on June 28, 2005,
the Commission directed the staff to
include this issue as part of ongoing
rulemaking for 10 CFR 73.55, currently
due to the Commission on May 31,
2006.

Second Proposed Action

The NRC evaluated the second
proposed action and is deferring
resolution of the second issue of the
petition. The NRC intends to address
the request when the NRC responds to
comments on its proposed Design Basis
Threat rule. That rule was issued for
public comment on November 7, 2005.

For these reasons, the Commission is
granting the first requested action of
PRM-50-80 and is deferring resolution
of the second requested action.

Dated at Rockville, Maryland, this 9th day
of November, 2005.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. E5—6365 Filed 11-16—-05; 8:45 am]
BILLING CODE 7590-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 652 and 655
RIN 3052-AC17

Federal Agricultural Mortgage
Corporation Funding and Fiscal
Affairs; Federal Agricultural Mortgage
Corporation Disclosure and Reporting
Requirements; Risk-Based Capital
Requirements

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA, Agency, us, or
we) is proposing to amend regulations
governing the Federal Agricultural
Mortgage Corporation (Farmer Mac or
the Corporation). Analysis of the Farmer
Mac risk-based capital stress test
(RBCST or the model) in the 3 years
since its first official submission as of

June 30, 2002, has identified several
opportunities to update the model in
response to changing financial markets,
new business practices and the
evolution of the loan portfolio at Farmer
Mac, as well as continued development
of best-industry practices among leading
financial institutions. The proposed rule
focuses on improvements to the RBSCT
by modifying regulations found at 12
CFR part 652, subpart B. The effect of
the proposed rule is intended to be a
more accurate reflection of risk in the
model in order to improve the model’s
output—Farmer Mac’s regulatory
minimum capital level. The proposed
rule also makes one clarification relating
to Farmer Mac’s reporting requirements
at 12 CFR 655.50(c).

DATES: You may send us comments by
February 15, 2006.

ADDRESSES: Send us your comments by
electronic mail to reg-comm®@fca.gov,
through the Pending Regulations section
of our Web site at

http://www.fca.gov, or through the
Government-wide Web site http://
www.regulations.gov. You may also
submit your comments in writing to
Robert Coleman, Director, Office of
Secondary Market Oversight, Farm
Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090,
or by facsimile transmission to (703)
883—4477.

You may review copies of comments
we receive at our office in McLean,
Virginia, or from our Web site at http://
www.fca.gov. Once you are in the Web
site, select “Legal Info,” and then select
“Public Comments.” We will show your
comments as submitted, but for
technical reasons we may omit items
such as logos and special characters.
Identifying information you provide,
such as phone numbers and addresses,
will be publicly available. However, we
will attempt to remove electronic-mail
addresses to help reduce Internet spam.
FOR FURTHER INFORMATION CONTACT:
Joseph T. Connor, Associate Director for

Policy and Analysis, Office of

Secondary Market Oversight, Farm

Credit Administration, McLean, VA

22102-5090, (703) 883—-4280, TTY

(703) 883-4434; or
Joy Strickland, Senior Counsel, Office of

the General Counsel, Farm Credit

Administration, McLean, VA 22102—

5090, (703) 883—4020, TTY (703) 883—

4020.

SUPPLEMENTARY INFORMATION:

I. Purpose

The purpose of this proposed rule is
to revise the risk-based capital (RBC)
regulations that apply to Farmer Mac.
The substantive issues addressed in this
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proposed rule are: Miscellaneous
income estimates, operating expense
estimates, counterparty risk on non-
program investments, the resolution
timing for troubled loans and associated
carrying costs, the treatment for income
related to gain on sale of agricultural
mortgage-backed securities (AMBS), the
treatment of certain loan data for
modeling purposes,! and the estimation
of credit risk in the Long-Term Standby
Purchase Commitment (Standby)
portfolio.

The RBC rule contains language that
anticipates the need for continuing
changes to the model over time in an
effort to adapt the model to Farmer
Mac’s actual operations on an on-going
basis to the extent practicable. The
Office of Secondary Market Oversight
(OSMO) is also interested in updating
the model in future rulemakings to
respond to opportunities created by the
continued evolution in techniques
available for modeling risk-based capital
requirements.

Further, consistent with the FCA
Chairman and Chief Executive Officer’s
(CEQ) letter to Congress on actions
taken or to be taken in response to the
Government Accountability Office
(GAQ) report entitled, “Farmer Mac:
Some Progress Made, but Greater
Attention to Risk Management, Mission,
and Corporate Governance Is Needed”
(Report),? the regulatory development
process also included consideration of
all comments and recommendations in
the Report pertaining to the RBCST.

II. Background

Analysis of the Farmer Mac RBCST
since its first official submission as of
June 30, 2002, has identified several
opportunities to update the model in
response to changing financial markets,
new business practices and from the
evolution of the loan portfolio at Farmer
Mac, as well as continued development
of best-industry practices among leading
financial institutions. We have divided
the changes into two broad categories
that we label “technical” and
“substantive.” Technical changes are
those we may implement without
rulemaking and that do not require FCA
Board action. We incorporated several
such technical changes in December
2002, June 2004, and August 2005, and
implemented them as Versions 1.1, 1.2,

1This includes loan data where certain
origination data are not collected by Farmer Mac as
well as other data anomalies or ambiguous loan
data.

2 United States General Accounting Office,
Farmer Mac: Some Progress Made, but Greater
Attention to Risk Management, Mission, and
Corporate Governance Is Needed, GAO-04-116
(2003). At the time of the report’s publication, the
GAO was known as the General Accounting Office.

and 1.25 of the RBCST, respectively.
These technical changes, and other Call
Report-related changes, are detailed
later in this preamble. This proposed
rule makes substantive changes that
require formal rulemaking procedures
and FCA Board approval to implement.

III. Objectives

The FCA, through this proposed rule,
seeks to update and refine the RBCST.
Our goal is to ensure that the RBCST
reflects changes in the Corporation’s
business structure and loan portfolio
that have occurred since the model was
originally developed by FCA, while
complying with the statutory
requirements and constraints on the
model’s design.

IV. Overview

The changes are summarized below.

A. Modify the RBCST’s treatment of
loans for which Farmer Mac does not
collect certain loan origination data
required by the model because of the
loan product type and related
underwriting requirements (e.g.,
seasoned and fast-track loans). The
proposed revision would use loan proxy
data to estimate loan level losses rather
than applying state-level average loss
rates to such loans. The proposed
revision also includes the use of data
proxies when certain data anomalies are
identified or other ambiguous data
conditions are present.

B. Revise the treatment of Standby
loans for which loan origination data
needed by the model are available.
Currently, the model treats all Standby
loans as if they are seasoned loans for
which the loan origination data needed
for RBCST purposes are not available.
Average loss rates by-state estimated
from other loans are applied to Standby
loans located in the same state. The
proposed rule would improve the loss
estimation method applied to Standby
loans by applying an approach similar
to that applied to the rest of the loan
portfolio.

C. Change the method used to
estimate future years’ miscellaneous
income from a fixed rate of 2 basis
points of total assets to the 3-year
average of the annualized actual
miscellaneous income for each quarter
as a percent of the sum of: Cash,
investments, guaranteed securities, and
loans held for investment. This change
is consistent with the regulation’s goal
to reflect Farmer Mac’s actual
operations, as much as practicable.

D. Revise the variables in the
regression formula used to calculate
operating expense coefficients to more
completely reflect Farmer Mac’s cost.
Operating expense coefficients are used

to estimate future years’ operating
expenses.

E. Revise the model’s estimate of gain
on sale of AMBS from a fixed rate of
0.75 percent of new Farmer Mac I
program volume to a rolling 3-year
weighted average of actual gain levels
experienced by Farmer Mac.

F. Change the model’s assumption
concerning loan loss resolution timing.
The proposed revision reflects the stress
associated with carrying costs on non-
performing loans based on Farmer Mac’s
actual experience resolving troubled
loans.

G. Adjust the model’s estimate of
income on non-program investments to
reflect counterparty risk. We propose
the application of discounts or
“haircuts” to the yields on individual
investments, scaled according to their
credit ratings. FCA’s consideration of
such an adjustment was suggested in the
October 2003 GAO Report.

H. Publish all prior technical changes,
including those implemented in
December 2002 (RBCST Version 1.1),
June 2004 (RBCST Version 1.2), and
August 2005 (RBCST Version 1.25).

I. Make other technical changes
including improved formatting and
clarity of labeling in certain cells of the
RBCST worksheets and deletion of
§652.100 which is no longer relevant as
it dealt with the date the original final
rule on the RBCST became effective.

V. Issues, Options Considered, and
Proposed Revisions

We have identified several items that
require regulatory attention to amend or
clarify the final rule published on April
12, 2001 (66 FR 19048). Below is a
detailed explanation of all changes
considered and proposed.

1. Treatment of Loans for Which
Origination Data Are Not Collected by
Farmer Mac

There is a significant portion of
Farmer Mac’s portfolio for which loan
origination data required by the model
are not collected by Farmer Mac under
its underwriting requirements. The
RBCST was designed to use loan data at
origination. While not always necessary
for underwriting purposes, loan
origination data is important to the
functioning of the model.

The RBCST uses a predictive equation
to estimate the probability of default
(PD) for each loan held or securitized by
Farmer Mac as well as those underlying
Standby contracts. The predictive
equation is based on variables
representing data at loan origination for
each loan’s debt-to-asset ratio, current
ratio, loan-to-value ratio (LTV), and debt
service coverage ratio, as well as
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inflation-adjusted loan size and worst-
case rates of decline in farmland values.
The PD estimated for each loan is
combined with a loss-given-default
estimate and loan size to determine
expected loss. The loan loss is then
adjusted for seasoning to account for a
decline in PD as a loan ages. The RBCST
then processes losses, together with
other factors, to determine Farmer Mac’s
risk-based capital requirement. This
approach to estimating PDs requires
data at loan origination for the financial
variables associated with each loan.
Currently, the RBCST separates
Farmer Mac’s portfolio into two groups
referred to as “Cash Window”” loans and
Standby loans. Cash Window loans are
loans held for investment and loans that
underlie guaranteed securities, and
Standby loans are loans that underlie
Standby contracts. This segmentation
was originally made to reflect Farmer
Mac’s business and loan underwriting
practices when FCA developed the
RBCST. At that time, Cash Window
loans were newly originated full-time
farm loans on which origination
underwriting data were consistently
available. Standby loans, on the other
hand, were primarily highly seasoned
Farm Credit System loans for which
origination underwriting data were not
available. Similarly, the business
processes that pertain to Cash Window
and Standby loans differed. Cash
Window loans were generally processed
by Farmer Mac on a loan-by-loan basis
and held in a loan pool until sufficient
volume was attained to permit
securitization as an AMBS. Standby
loans were largely underwritten on a
pool basis and subject to a due diligence
review. Therefore, the RBCST’s portfolio
segmentation was designed to treat Cash
Window loans and Standby loans
differently to reflect their operational
differences. In versions 1.25 and earlier,
the RBCST directly applies the
estimated loss rates to individual Cash
Window loans. For Standby loans, the
RBCST indirectly applies these rates to
individual loans following the
specialized treatment discussed below.
During initial development of the
RBCST in 1998, origination financial
data were available on a majority
(approximately 88 percent) of Farmer
Mac’s Cash Window loans, excluding
pre-1996 loans. Since then, Farmer
Mac’s loan portfolio has evolved such
that several of its loan products do not
require collection of origination
financial data. For instance, Farmer Mac
has established specialized
underwriting standards for Fast Track
(i.e., reduced documentation loans),
seasoned, and part-time farm loans that
exclude the collection of certain

origination loan data used for RBCST
purposes in recognition of acceptable
alternative underwriting criteria. Total
growth in these loan types, especially
seasoned loans, has outpaced other
types in the years since the model was
first designed. Due to this growth, the
proportion of loans with incomplete
underwriting data has increased. As a
result, the current treatment of applying
average state-level loss rates estimated
from other loans within the portfolio is
applied to a significant proportion of the
total loan portfolio. We recognize that
collecting origination financial data
used for RBCST purposes on all loan
products may be impractical. Therefore,
we propose modifying the current
treatment of such loans to apply loan
data proxies that conservatively reflect
Farmer Mac’s underwriting criteria and
practices.

In describing the revisions, we will
first discuss revisions for Cash Window
loans and address Standby loans in the
following section of this preamble as a
separate improvement to the RBCST.

Under this proposed rule, the RBCST
would substitute conservative proxies
when the necessary loan origination
data is unavailable. The conservative
proxies reflect the higher end of the
range of acceptable LTV and debt-to-
asset ratios, and the lower end of the
range of acceptable debt service
coverage (DSC) ratios according to
Farmer Mac’s underwriting criteria. The
proxy values to be applied are as
follows: Debt-to-asset ratio of 0.60, LTV
ratio of 0.70, and DSC ratio of 1.20.

The conservative proxies relate
directly to Farmer Mac’s underwriting
standards thereby serving as another
aspect of the proposed rule that draws
on Farmer Mac’s actual operations to
enhance the RBCST. Using conservative
proxy data preserves the theoretical and
structural integrity of the RBCST and
maintains consistency with statutory
requirements for a stressful, worst-case
scenario.

In addition, we propose application of
the proxy data to data anomalies that
occasionally occur in large sets of loan
level data. Several conditions under
which an anomaly would be identified
are described in section 4.1, paragraph
d.(3)(A) of the Technical Appendix to
this proposed rule along with the proxy
data that would be applied in each case.

Other loan data adjustments would be
made in response to certain unique
situations. These deal with rare
instances where an origination date
field might be blank, purchase or
commitment date fields are blank, or the
original loan balance is less than the
current scheduled loan balance. For
example, if the original loan balance

field is blank or is less than the
scheduled loan balance, the RBCST will
use the scheduled (current) loan balance
for modeling purposes. In such cases,
when alternative loan balance data are
used, the RBCST will substitute the
“cut-off” date (i.e., the date the loan was
guaranteed or placed under a Standby
agreement) for the origination date for
that loan for purposes of the seasoning
adjustment. In addition, the model uses
the cut-off date when the loan
origination date field is blank for lack of
any other data to use in the model’s
seasoning adjustment. Because it would
not be possible to compile an exhaustive
list of data anomalies, the proposed rule
reserves FCA’s authority to require an
explanation from Farmer Mac on other
data anomalies and to apply the proxy
data to such data until the anomaly is
addressed by Farmer Mac.

2. Revise the Treatment of Standby
Loans

As discussed in the previous section,
loans underlying a Standby agreement
receive specialized treatment by the
RBCST Versions 1.25 and earlier. Rather
than modeling loan-specific data, the
average state-level loss rates determined
from the Cash Window loan portfolio
are applied to Standby loans based on
the state in which the property is
located. The loans are then seasoned
based on their age from origination date.
We adopted this treatment in response
to the characteristics of Standby loans at
the time the RBCST was developed. At
that time, nearly all Standby loans were
seasoned and origination financial data
were not readily or consistently
available from the originating FCS
institution. Because the volume of the
Standby program was not high at the
time we developed the RBCST, and
because the Standby loans were
generally highly seasoned, it was
deemed appropriate to establish a
separate treatment for Standby loans
that based losses on loans estimated
using the Cash Window portfolio.
However, given the availability of the
newly proposed data proxies described
above, it is now deemed more
appropriate to treat Standby loans in a
similar manner to Cash Window loans
when estimating credit risk. In addition,
Farmer Mac’s Standby portfolio now
includes more unseasoned loans for
which loan origination data are
available but are not currently used to
estimate losses under the model’s
current treatment of Standby loans.

We propose to remove the specialized
treatment of Standby loans and treat
these loans in the same manner as Cash
Window loans with the exception of
seasoned Standby loans. Loans for
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which origination data are available
would be processed using those data.
Standby loans for which origination
data are not available or where data
anomalies are identified would receive
the same proxy data used for Cash
Window loans. Seasoned Standby loans
where data are available will receive the
proxy data in light of Farmer Mac’s
practice of populating origination data
fields with “cut off” data for such loans.
“Cut off”” data are data as of the date the
loan was taken into Farmer Mac’s
portfolio. As a result, the RBCST would
apply the loss-frequency model and
loss-severity factor to all loans both
Standby and Cash Window. This change
would yield a more complete measure
of credit risk of unseasoned Standby
loans and compensate for the
uncertainty associated with missing
data on Standby loans.

3. Revise the Treatment of
Miscellaneous Income

Currently, the RBCST estimates
Farmer Mac’s miscellaneous income
over the 10 years of the model’s time
horizon as 2 basis points of total assets.
This estimate was considered adequate
because it approximated the historical
average over the years prior to the
model’s development. Moreover, the
amounts estimated were not significant.
We propose to change the estimate of
future years’ miscellaneous income to
the 3-year weighted average of actual
miscellaneous income in each quarter
divided by that quarter’s actual sum of:
Cash, investments, guaranteed
securities, and loans held for
investment. This change is consistent
with the goal to reflect, as much as
practicable, Farmer Mac’s actual
operations on an on-going basis, as it
will be updated quarterly with Farmer
Mac’s most recent actual miscellaneous
income experience.

The benefits of this proposed change
are that it will:

(1) Build in an on-going adjustment to
the estimate based on recent experience;

(2) Be easily understood;

(3) Add transparency to the
miscellaneous income estimate; and

(4) Be consistent with the current
rule’s intent to simulate Farmer Mac’s
operations to the maximum extent
practicable.

4. Revise the Treatment of Gain on Sale
of AMBS

The proposed rule revises the
methodology used to estimate future
years’ gains on the sale of AMBS, thus
improving the model’s ability to reflect
Farmer Mac’s current operations on an
on-going basis. Previously, the model
credited Farmer Mac with income of

0.75 percent of new Farmer Mac I
program volume as estimated by the
backfilling of loan volume in
accordance with the steady-state
scenario. However, recent trends in
Farmer Mac’s operations demonstrate
that AMBS sales are more sporadic. The
revised approach reflects the gain rates
most recently experienced in Farmer
Mac’s operations by establishing a new
input in the Data Inputs worksheet for
“Gain Rate on AMBS Sales” and
applying that gain rate factor (expressed
as the actual gain as a percentage of the
par value of the AMBS sold) to the
dollar amount of AMBS sold during the
most recent 4 quarters. Applying the 3-
year gain rate factor to the most recent
4 quarters of activity appropriately
smoothes the variability in Farmer
Mac’s sales of AMBS for RBCST
purposes.

5. Revise the Operating Expense
Regression Equation

The RBCST currently uses a
regression equation to estimate
operating expenses in future years that
relates historic Farmer Mac operating
expenses to a constructed variable
reflecting loan and investment volumes.
The goal is to accurately reflect costs
associated with operating Farmer Mac
as its program balances and investment
levels change without being overly
influenced by random variations that
can reasonably occur in any given
quarter. The structural model for
estimating operating expenses was
developed soon after the 1996
legislation that resulted in Farmer Mac’s
current business structure. As a result,
the historic data can be divided into two
time periods—with one time period
representing activity prior to their
ability to pool whole loans and hold
loans on their balance sheet, and a
second period with their business
activities focused more directly and
actively on loan-based activities. The
data from the latter period had much
higher cost structures than the former.
To accommodate the data structure
while retaining the longest sample
period possible, a specification was
adopted that included pre-1996 data
with a dummy variable that permitted
an intercept shift or, equivalently, as
two segments of the regression with a
“jump” in the fitted line at the point of
the changes in cost structure related to
the 1996 legislation. Additionally, it
seemed reasonable to consider a
structure that recognized economies of
scale, assuming incremental business
additions could be underwritten at
lower marginal costs. As a result, a
structure was adopted relating the
logarithm of the sum of loans and

investments to actual operating
expenses with a dummy variable
separating the pre- and post-1996 data
periods.

Considerable data have accumulated
since the operating expense regression
was developed. Therefore, it is
appropriate to develop a more complete
representation of Farmer Mac’s business
activities at this point. We have
considered: (a) The appropriate historic
data period, (b) specific business
segments and activities to include as
explanatory variables, (c) the potential
for seasonality in the expense structure,
(d) the potential automation of the
estimation of the coefficients within the
RBCST, and (e) the need to utilize
existing data structures and accounting
conventions to the degree reasonable
(i.e., the potential difficulty with
reconstructing some historic data series
related to changed business segments).

The Agency believes that a more
complete characterization of the
expense structure of Farmer Mac can be
specified by separating the business
activities that contribute to variation in
annualized expenses into:

(i) On-balance sheet investments,

(ii) On-balance sheet guaranteed
securities,

(iii) The sum of off-balance sheet
loans in the Farmer Mac I and Farmer
Mac II programs, and

(iv) Gross real estate owned (REO).

The use of the multiple regressors
obviates the need for the dummy
variable. The inclusion of REO captures
a possible high-cost segment of their
business and provides a direct linkage
between problem loans and higher
operating costs. To reflect economies of
scale, the independent variables are
expressed on a logarithmic scale. The
proposed specification and attendant
revision in the RBCST utilize the
following expression:

Expenses; = o + B1In(OnF) +
B2ln(OnGS,) + Bsln(Onl, + OffIL,) +
B4In(OnREO,)

Where “t” indicates time period in the
model, “OnF” represents on-balance
sheet investments, “OnGS” represents
on-balance sheet guaranteed securities,
“OffI” and ““OffII” represent off-balance
sheet Farmer Mac I and II program
loans, respectively, and “REO”
represents gross real-estate owned. The
in-sample fit is improved with this
specification relative to the previously
required approach for comparable data
periods. Tests of the appropriate sample
period for estimation are roughly
comparable when using either complete
available sample period data or data
from quarters after the 1996 legislation
and the establishment of the RBC
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requirement. As under the current
RBCST, Farmer Mac must re-estimate
the coefficients quarterly and supply the
coefficients and worksheet as part of its
quarterly submission.

6. Improve Estimates of Carrying Costs
of Troubled Loans by Revising
Assumptions Regarding Loan Loss
Resolution Timing

The RBCST was developed with a
loss-severity estimate that assumes it
would take Farmer Mac 1 year to work
through problem loans from the point of
default through final disposition. At the
time of development of the RBCST,
historical problem loan resolution
timing data from Farmer Mac were not
available. Farmer Mac data now indicate
that problem loans may take longer to
resolve than the 1 year assumed in the
model’s loss-severity rate.3 If the time
interval is longer than the current
model’s assumption, the capital needs
for carrying non-performing assets in
the model are likely understated in the
current model. Therefore, we propose to
reflect costs associated with any
additional loan loss resolution time
(LLRT) period (i.e., the period beyond
the 1-year period assumed in the loss-
severity rate) in the model.4

With the exception of the 1-year
period assumed in the loss-severity rate,
the current RBCST under a steady-state
scenario requires backfilling of problem
loan volume with like assets, without
recognizing any additional cost
associated with carrying loans as non-
earning, but funded, assets. Under the
proposed rule, the RBCST will now
reflect costs associated with the LLRT
period. The change would be
incorporated into the RBCST as follows.
Off-balance sheet loans associated with
losses are assumed to be purchased from
the Standby portfolio and fully funded
at the short-term cost of funds rate used
in the model, and no associated
guarantee fee is generated. The short-
term cost of funds (adjusted to
incorporate interest rate shock effects) is
used to estimate this additional funding
cost in recognition of Farmer Mac’s
actual business practices. On-balance
sheet loans generating losses are also
removed from the interest earnings
calculations and continue to generate

3Farmer Mac provided data on historical problem
loan resolution timing which were used by FCA to
estimate the time interval for problem loan
resolution. As additional data become available,
FCA may recalculate the LLRT interval.

4The LLRT period is equal to the period of time
in excess of the portion of carrying costs already
assumed in the RBCST’s loss-severity rate. The loss-
severity rate is assumed to incorporate losses
associated with a period of 1 year of carrying
defaulted loans and, thus, the LLRT period is equal
to the FCA-determined actual period minus one.

interest expense at the blended cost of
long- and short-term funds (again
adjusted to incorporate interest rate
shock effects) for the LLRT period. The
model would continue to backfill new
loans at the point of loan resolution to
retain its steady-state specification.

The proposed revisions involve two
principal changes from the current
RBCST. First, the date of backfill would
be moved to a point in time that more
accurately reflects Farmer Mac’s actual
experience. The model would then
capture the additional costs of carrying
loans in a non-interest earning category
on the balance sheet. Second, the
guarantee fee income would only be
generated on performing loan
guarantees and commitments. The LLRT
becomes a line item in the Data Inputs
worksheet. The initial LLRT will be set
by FCA based on Farmer Mac historical
data. The Corporation has not had a
significant number of problem loans
that have gone through the full
resolution process from which to
determine the LLRT for RBCST purpose.
Nevertheless, the Agency has
consistently designed the RBCST to
reflect Farmer Mac data and its actual
experience when available. The
proposed treatment reflects the data
currently available from Farmer Mac on
the resolution of troubled loans. If
Farmer Mac establishes a pattern of
faster or slower resolution of troubled
loans in the future, we will consider
adjustments to the LLRT at that time.

The proposed LLRT revisions are
forward-looking only. In other words,
actual loans that defaulted in year zero
and are in their second year of non-
performing status in year 1 of the
model’s 10-year time horizon are not
included in the proposed LLRT
revision, and therefore no adjustment to
restate current balance sheet amounts is
required. An approach involving such a
restatement was considered but deemed
to add an unnecessary degree of
complexity to the model. We note that
the revision to more accurately reflect
the carrying cost of non-performing
loans results in less additional stress
under a down-rate interest rate shock
than under an up-rate shock. This result
is logical as it would be less costly to
fund non-performing loans when
interest rates are relatively low.

One further calculation is necessary to
complete the proposed LLRT revision.
Implementation of the LLRT revision
requires an estimate of loan
amortization to estimate the additional
carrying cost associated with the LLRT
period by applying the appropriate cost
of funds to a loan’s remaining balance
at the time of default. We use the
portfolio average principal amortization

to make this adjustment (i.e., total
portfolio current scheduled principal
balance divided by total origination
balance). The LLRT scaling factor is
calculated in the Credit Loss Module as
the ratio of total portfolio current
scheduled principal balance divided by
total origination balance divided by the
loss-severity factor (0.209). This
approach results in the calculation of a
stressed level of nonperforming loan
volume based on the credit losses
estimated by the RBCST.

7. Add a Component To Reflect
Counterparty Risk

Currently, the RBCST does not
include a component to reflect
counterparty risk on Farmer Mac’s
portfolio of investment securities, and
derivatives. We propose adopting a
system of haircuts to the yields on
investment securities, scaled according
to credit ratings—with greater haircuts
applied to lower credit ratings. The risk-
based capital regulations of the Office of
Federal Housing Enterprise Oversight
(OFHEO) (12 CFR part 1750) established
a precedent for the levels of such
haircuts. OFHEO defines five levels of
credit ratings from “AAA” to “below
BBB and unrated.” They assign each of
the nationally recognized statistical
rating organizations’ (NRSRO) rating
categories to one of the four OFHEO
general rating categories. With these
definitions specified, rate haircuts are
applied by OFHEO to the securities in
the investment and derivatives
portfolios of its regulated enterprises.

In assessing the counterparty risk
associated with non-program
investments, OFHEO examined
Depression-era default rates (1929 to
1931)5 and a study completed for the
National Bureau of Economic Research
(NBER) in the 1950’s.6 OFHEQ’s haircut
levels recognize recoveries on defaulted
instruments, an adjustment that was
also based on Depression-era data. Thus,
haircut levels were derived based on
default rates multiplied by severity
rates. For all counterparties, the default
rates used were 5 percent for AAA, 12.5
percent for AA, 20 percent for A, 40
percent for BBB and 100 percent for
below BBB or unrated. Severity rates
used were 70 percent for nonderivative
securities, yielding net haircuts of 3.5
percent, 8.75 percent, 14.0 percent, and
28.0 percent for ratings AAA through

5Keenan, S., Carty L., Shtogrin 1., “Historical
Default Rates of Corporate Bond Issuers, 1920—
1997,” published by Moody’s Investor’s Services,
February 1998.

6 Hickman, W. Braddock, “Corporate Bond
Quality and Investor Experience,” A Study by the
National Bureau of Economic Research, Princeton
University Press, Princeton, 1955.
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BBB, respectively. One hundred percent
haircuts are applied to the “BBB or
unrated” category. The haircuts are
applied on a weighted-average basis as
reductions in the weighted-average
yields of non-program investment
categories.

We also considered OFHEQ’s phase-
in of the haircuts and believe such a
phase-in is appropriate for the RBCST as
well. The rationale for the phase-in is
based on the assumption that defaults
on investments in response to a general
downturn in the economy would not be
instantaneous but on a more random
basis through time. Therefore, the
Agency proposes to phase-in the
haircuts on a linear basis over the
RBCST’s 10-year time horizon. Further,
we elected not to assign the rating of a
parent company to its unrated
subsidiary. This treatment is consistent
with the OFHEO rule, which defends
this policy on the basis that (a) NRSROs
will not impute a corporate parent’s
rating to a derivative or credit
enhancement counterparty in the
context of a securities transaction, and
(b) to extend that rating to the unrated
subsidiary would be tantamount to the
regulator rating the subsidiary.

We propose to apply these haircuts on
a weighted-average basis by investment
categories established in the “Data
Inputs” worksheet of the RBCST, e.g.,
commercial paper, corporate debt and
asset-backed securities, agency
mortgaged-backed securities and
collateralized mortgage obligations. This
proposal requires the Corporation to
calculate the weighted-average haircut
by investment category to be applied to
the weighted-average yields for each
investment category and input the
haircuts into the “Data Inputs”
worksheet. The proposed haircuts are
set forth in the Table in paragraph e. of
section 4.1 in the Technical Appendix.

Stress that impacts Farmer Mac would
reasonably be expected to affect its
terms of access to the swap market.
Therefore, we considered adopting a
similar haircut on derivative securities.”
However, while the OFHEO regulation
applies haircuts to derivatives, we do
not propose to do so at this time. Our
reasoning is based on our preference for
a different approach to haircutting
derivatives that reflects lost payments
from derivative securities in a net-
receive position, as well as the
additional expense associated with the
replacement of derivative positions
when the counterparty has defaulted

7 The term “derivative” refers to over-the-counter
financial derivative instruments used by Farmer
Mac to hedge interest rate risk and synthetically
extend the term structure of its debt to reduce
funding costs.

and the market value of the derivative
has increased since the date the
defaulted derivative contract was
executed. Such an increased market
value would be to Farmer Mac’s benefit
when the counterparty does not default,
but to its detriment when it does. The
Agency will address this risk in future
revisions of the RBCST and specifically
requests comment on the most
appropriate approach to incorporate
such “replacement cost” risk into the
RBCST.

8. Provide Public Notice of Technical
Changes to the RBCST

In December 2002, the Agency
modified the RBCST with four technical
changes. The changes resulted in the
release of FARMER MAC RBCST
Version 1.1.xls, which was uploaded for
public access on the FCA Web site in
the same month and first used by
Farmer Mac for its December 31, 2002,
submission. FARMER MAC RBCST
Version 1.2 incorporates an individual
change to the calculation of regulatory
capital held by Farmer Mac and was
implemented in June 2004. FARMER
MAC RBCST Version 1.25 completed
the changes in Version 1.2 to fully
accommodate the format of Farmer
Mac’s balance sheet after its adoption of
FASB Financial Interpretation 45 (FIN
45) in August 2005. The changes are
summarized below.

(i) Added two line items in the Data
Inputs worksheet for Real Estate Owned
(REO), one for “gross” REO and the
other “net” of allowances for losses on
REQ assets. This change in the RBCST
balance sheet was made to adapt the
model to the new balance sheet
reporting format in Farmer Mac’s
financial statements. The change also
corrects the amount of REO that is
captured in assets-subject-to-loss on the
Loan and Cashflows worksheet. Gross
REO, not net REO, is now added into
assets-subject-to-loss.

(ii) Corrected the ‘“base-case’ interest
rate used in measuring interest rate risk
on the Risk Measures worksheet. The
Act requires that the model apply
“shocks” to current interest rates at the
lesser of 600 basis points or 50 percent
of average interest rates on Treasury
obligations in order to gauge Farmer
Mac’s sensitivity to interest rate risk.
Previously, the model’s base-case was
calculated applying the shock to the 12-
month average Constant Maturity
Treasury rate (CMT) instead of the 3-
month average CMT as required by the
regulation. The change makes the model
more consistent with the language in the
original regulation.

(iii) Added the line item for “Gain/
Loss on Available for Sale Assets” in the

balance sheet. The RBCST ignores these
gains and losses for purposes of
calculating income because they do not
represent actual cash flows. However,
they must be presented in the balance
sheet to maintain balanced financial
statements and for accuracy of
disclosure. This changes only the
presentation of the model’s balance
sheet and has no impact on the
regulatory capital requirement.

(iv) Corrected the method of
distributing credit losses over time. The
formula to distribute losses on new loan
volume previously allocated the impact
of those losses over all 10 years of the
model’s projected time horizon. For
example, a small portion of losses on
new loan volume in year 5 was
recognized in years 1, 2, 3, and 4 of
Version 1.0. The change correctly
associates losses on each year’s
estimated new loan originations across
the remaining years in the 10-year
period.

(v) Recently, Farmer Mac changed the
reporting format of its balance sheet in
order to adopt the Financial Accounting
Standards Board Interpretation No. 45
(FIN 45). The change resulted in the
RBCST misstating Farmer Mac’s
regulatory capital held. To correct this,
we inserted a new data element for
Farmer Mac to submit in the Data Inputs
worksheet of the RBCST, “Contingent
obligation for probable losses under FIN
45.” The new data input, combined
with a new line item in the balance
sheet for the contra-asset account
“Allowance for Loan Losses,” will
permit the RBCST to correctly gross up
Farmer Mac’s generally accepted
accounting principles (GAAP) equity to
calculate its regulatory capital held as
follows:

RCapilal = EquityGAAp — OCI+R + ALL
+C

Where:

Rcapitat = Regulatory Capital Held

Equitycaar = Equity according to GAAP

OCI = Other Comprehensive Income

R = Reserves for Loan Losses

ALL = Allowance for Loan Losses

C = Contingent obligation for Probable

Losses under FIN45

This change was implemented in June
2004 as FARMER MAC RBCST Version
1.2.

(vi) FARMER MAC RBCST Version
1.25 was implemented to complete the
modifications necessary as a result of
Farmer Mac’s reporting format changes
after the adoption of FIN 45. It ensures
that the income generator references the
appropriate fractions of all relevant
balance sheet accounts for purposes of
projecting income over the model’s 10-
year time horizon.
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(vii) Currently § 652.85(d) requires the
RBCST to be submitted quarterly not
later than the last business day of April
for the quarter ended March 31, July for
the quarter ended June 30, October for
the quarter ended September 30, and
January for the quarter ended December
31. OSMO recently formally
incorporated the RBCST submission
into the Farmer Mac Call Report, which
is due by the date of Farmer Mac’s filing
of its quarterly Form 10-Q, or annual
Form 10-K, with the Securities and
Exchange Commission. Therefore, we
propose to revise the rule by changing
the RBCST submission deadline as
follows. The RBCST submission will be
due on the date of the filing of Farmer
Mac’s SEC Form 10-Q or 10-K, but no
later than the 40th day after the
quarter’s ending March 31, June 30, and
September 30, and the 60th day after the
quarter ending on December 30. This
technical change was implemented in
the Call Report submitted for the first
quarter of 2004.

9. Stressed-Based Cost of Funds
Increment

It is reasonable to assume that a crisis
in the agriculture sector that generates
worst-case historical loan loss levels
would have an impact on Farmer Mac’s
cost of funds. We considered alternative
approaches to reflect the possible
impact on funding spreads of significant
stress to FAMC. For example, the cost
of funds data used in the RBCST could
be adjusted to correspond to the
maximum spreads over U.S. Treasury
securities of comparable maturity that
were experienced by the Farm Credit
System during the worst-case credit risk
conditions of the 1980s. According to
findings of Duncan and Singer, the
worst-case historical stressful spreads
over treasuries for comparable maturity
Farm Credit System issuances were 138

basis points for 6-month securities, 130
basis points for 1-year securities, 115
basis points for 3-year securities, and 95
basis points for 5-year securities.?

The spreads in the RBCST could
reflect these increased levels with an
adjustment to account for Farmer Mac’s
current holdings of non-program
investments relative to those held by the
FCS institutions at the time of
maximum stress.

FCA requests specific comments on
an appropriate methodology to add
stress to funding spreads in the RBCST.
In particular, we request suggestions on
how best to incorporate differences in
the relative risk in the portfolios of the
FCS and Farmer Mac as it relates to
expected cost of funds differences
between the two entities, including how
one might scale the on-going changes in
the risk of Farmer Mac’s portfolio to
moderate or amplify the stressful cost of
funds spread.

10. Recognition of Risk on AgVantage
Bonds

We considered applying the haircuts
on non-program investments to
AgVantage bonds because, despite their
status as program assets, they exhibit
many characteristics of investment
securities. The model does not currently
recognize risk associated with these
assets or the loan collateral associated
with them. We rejected that approach
because AgVantage bonds are securities
representing an interest in a pool of
qualified loans. The statute requires
losses on such loans to be estimated in
a manner similar to the credit risk on
other program assets.

AgVantage bonds are secured by
either a general pledge of collateral that
constitutes a representation and
warranty of the availability of
unencumbered qualified loan assets, or
a specific pledge of qualified loans

which, however, may be freely
substituted at any time. Submitting
loan-level data on AgVantage loan
collateral for loss estimation is either
not possible for lack of specifically
identified loans, or subject to inaccuracy
due to specific loans being replaced at
any time, or simply impractical in terms
of cost. The AgVantage program
accounts for a very small portion of total
program loan volume, and the proposed
rule makes no change to the treatment
of AgVantage assets. However, we
specifically request comment on the
question of how best to modify the
RBCST in future rulemakings to
consider the risk of AgVantage bonds.

11. Impact of Proposed Changes on
Required Capital

We evaluated the impact of the
proposed changes to the currently active
version of the model, Version 1.25. Our
tests indicated that changes related to
the data proxies, the treatment of
Standby loan portfolio, and the LLRT
would have the most significant impact
on minimum regulatory capital
calculated by the model. The table
below provides an indication of the
impact of the revisions in the quarter
ended June 30, 2005. Lines 1 through 6
present the impacts if only that revision
were made to the current version and
the column labeled “‘Difference”
calculates the impact of that individual
change for the quarter ended June 30,
2005, compared to the minimum
requirement calculated using the
currently active Version 1.25. Line 7
presents the impact of all proposed
revisions in Version 2.0. As the table
shows, the individual change impacts
do not have an additive relationship to
the total impact on the model output.
This is due to the interrelationship of
the changes with one another when they
are combined in Version 2.0.

Calculated Regulatory Minimum Capital 6/30/2005 Difference

RBCST Version 1.25 (calculated as of 6/30/2005) 49,605

RBCST 2.0 Individual Change Impacts:
(1) CLM Changes: Data Proxies and Standby Treatment ............ccoceoiiiiiiiiieiiie e 75,665 26,060
(2) Miscellaneous Income Treatment 45,468 (4,137)
(3) Gain on Sale of AMBS .................. 49,605 | .ooociveeeeeeeen
(4) Investment Haircuts ..........cccceevieeennnen. 51,737 2,131
(5) Loan Loss Resolution Timing (LLRT) ..eoiuiiiiiiiiiiiieiieeee ettt st 76,956 27,350
(B) OPErating EXPENSES .....oiuiiiiiuiiiiiteeierte ettt ettt ettt b e ae e bt b e b b e e bttt e e b e et e nae et e nae e e e nneean e reenne e 59,063 9,458
(7) Total RBCST Version 2.0 IMPACL .....c.ceeiiiieeeiiieeeiiieeetieeesieeesseeeessaeeeeseeeessseeeesssseesssseesaseesssssnessnsseessnnees 123,529 73,924

As shown in the table,
implementation of the LLRT carrying
costs and application of the data proxies

8Duncan, D. and M. Singer, “The Farm Credit
System Crisis and Agency Security Yield-Spread

result in the greatest impact on the
calculated risk-based capital
requirements. The impact of using loan

Response” Agricultural Finance Review, 1992: 30—
42.

data proxies reflects the conservative
nature of the proxies and to the
modeling of all loans in the portfolio
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compared to the current approach of
applying state-level loss estimated from
certain loans to loan where loan
origination data are unavailable. The
table also indicates that increases in the
LLRT period result in greater capital
needs to offset the income and expense
effects of carrying nonperforming loan
volume. The other proposed changes
create a more comprehensive
representation of Farmer Mac operations
for RBCST purposes, though they are
not as significant in their impact.

12. Change to Disclosure Regulations

We are also proposing one change to
the disclosure regulations in § 655.50(c).
We propose to remove the word
“should” and replace it with “must” to
clarify that Farmer Mac must provide
FCA with a copy of substantive
correspondence it files with the
Securities and Exchange Commission.

VI. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies the rule
will not have a significant economic
impact on a substantial number of small
entities. Farmer Mac has assets and
annual income over the amounts that
would qualify them as small entities.
Therefore, Farmer Mac is not considered
a “small entity” as defined in the
Regulatory Flexibility Act.

List of Subjects

12 CFR Part 652

Agriculture, Banks, Banking, Capital,
Investments, Rural areas.

12 CFR Part 655

Accounting, Agriculture, Banks,
Banking, Accounting and reporting
requirements, Disclosure and reporting
requirements, Rural areas.

For the reasons stated in the
preamble, parts 652 and 655 of chapter
VI, title 12 of the Code of Federal
Regulations are proposed to be amended
as follows:

PART 652—FEDERAL AGRICULTURAL
MORTGAGE CORPORATION FUNDING
AND FISCAL AFFAIRS

1. The authority citation for part 652
continues to read as follows:

Authority: Secs. 4.12,5.9,5.17, 8.11, 8.31,
8.32, 8.33, 8.34, 8.35, 8.36, 8.37, 8.41 of the
Farm Credit Act (12 U.S.C. 2183, 2243, 2252,
2279aa—11, 2279bb, 2279bb-1, 2279bb-2,
2279bb-3, 2279bb—4, 2279bb-5, 2279bb—6,
2279cc); sec. 514 of Pub. L. 102-552, 106
Stat. 4102; sec. 118 of Pub. L. 104-105, 110
Stat. 168.

2. Add subpart B to part 652 to read
as follows:

Subpart B—Risk-Based Capital
Requirements

Sec.

652.50
652.55
652.60
652.65

Definitions.

General.

Corporation board guidelines.

Risk-based capital stress test.

652.70 Risk-based capital level.

652.75 Your responsibility for determining
the risk-based capital level.

652.80 When you must determine the risk-
based capital level.

652.85 When to report the risk-based
capital level.

652.90 How to report your risk-based
capital determination.

652.95 Failure to meet capital requirements.

652.100 Audit of the risk-based capital
stress test.

Appendix A—Subpart B of Part 652—Risk-
Based Capital Stress Test

§652.50 Definitions.

For purposes of this subpart, the
following definitions will apply:

Farmer Mac, Corporation, you, and
your means the Federal Agricultural
Mortgage Corporation and its affiliates
as defined in subpart A of this part.

Our, us, or we means the Farm Credit
Administration.

Regulatory capital means the sum of
the following as determined in
accordance with generally accepted
accounting principles:

(1) The par value of outstanding
common stock;

(2) The par value of outstanding
preferred stock;

(3) Paid-in capital, which is the
amount of owner investment in Farmer
Mac in excess of the par value of stock;

(4) Retained earnings; and,

(5) Any allowances for losses on loans
and guaranteed securities.

Risk-based capital means the amount
of regulatory capital sufficient for
Farmer Mac to maintain positive capital
during a 10-year period of stressful
conditions as determined by the risk-
based capital stress test described in
§652.65.

§652.55 General.

You must hold risk-based capital in
an amount determined in accordance
with this subpart.

§652.60 Corporation board guidelines.

(a) Your board of directors is
responsible for ensuring that you
maintain total capital at a level that is
sufficient to ensure continued financial
viability and provide for growth. In
addition, your capital must be sufficient
to meet statutory and regulatory
requirements.

(b) No later than 65 days after the
beginning of Farmer Mac’s planning
year, your board of directors must adopt

an operational and strategic business
plan for at least the next 3 years. The
plan must include:

(1) A mission statement;

(2) A review of the internal and
external factors that are likely to affect
you during the planning period;

(3) Measurable goals and objectives;

(4) Forecasted income, expense, and
balance sheet statements for each year of
the plan; and

(5) A capital adequacy plan.

(c) The capital adequacy plan must
include capital targets necessary to
achieve the minimum, critical and risk-
based capital standards specified by the
Act and this subpart as well as your
capital adequacy goals. The plan must
address any projected dividends, equity
retirements, or other action that may
decrease your capital or its components
for which minimum amounts are
required by this subpart. You must
specify in your plan the circumstances
in which stock or equities may be
retired. In addition to factors that must
be considered in meeting the statutory
and regulatory capital standards, your
board of directors must also consider at
least the following factors in developing
the capital adequacy plan:

(1) Capability of management;

(2) Strategies and objectives in your
business plan;

(3) Quaﬁ)ity of operating policies,
procedures, and internal controls;

(4) Quality and quantity of earnings;

(5) Asset quality and the adequacy of
the allowance for losses to absorb
potential losses in your retained
mortgage portfolio, securities
guaranteed as to principal and interest,
commitments to purchase mortgages or
securities, and other program assets or
obligations;

(6) Sufficiency of liquidity and the
quality of investments; and,

(7) Any other risk-oriented activities,
such as funding and interest rate risks,
contingent and off-balance sheet
liabilities, or other conditions
warranting additional capital.

§652.65 Risk-based capital stress test.

You will perform the risk-based
capital stress test as described in
summary form below and as described
in detail in Appendix A to this subpart.
The risk-based capital stress test
spreadsheet is also available
electronically at http://www.fca.gov.
The risk-based capital stress test has five
components:

(a) Data requirements. You will use
the following data to implement the
risk-based capital stress test.

(1) You will use Corporation loan-
level data to implement the credit risk
component of the risk-based capital
stress test.
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(2) You will use Call Report data as
the basis for Corporation data over the
10-year stress period supplemented
with your interest rate risk
measurements and tax data.

(3) You will use other data, including
the 10-year Constant Maturity Treasury
(CMT) rate and the applicable Internal
Revenue Service corporate income tax
schedule, as further described in
Appendix A to this subpart.

(b) Credit risk. The credit risk part
estimates loan losses during a period of
sustained economic stress.

(1) For each loan in the Farmer Mac
I portfolio, you will determine a default
probability by using the logit functions
specified in Appendix A to this subpart
with each of the following variables:

(i) Borrower’s debt-to-asset ratio at
loan origination;

(ii) Loan-to-value ratio at origination,
which is the loan amount divided by the
value of the property;

(iii) Debt-service-coverage ratio at
origination, which is the borrower’s net
income (on- and off-farm) plus
depreciation, capital lease payments,
and interest, less living expenses and
income taxes, divided by the total term
debt payments;

(iv) The origination loan balance
stated in 1997 dollars based on the
consumer price index; and,

(v) The worst-case percentage change
in farmland values (23.52 percent).

(2) You will then calculate the loss
rate by multiplying the default
probability for each loan by the
estimated loss-severity rate, which is the
average loss of the defaulted loans in the
data set (20.9 percent).

(3) You will calculate losses by
multiplying the loss rate by the
origination loan balances stated in 1997
dollars.

(4) You will adjust the losses for loan
seasoning, based on the number of years
since loan origination, according to the
functions in Appendix A to this subpart.

(5) The losses must be applied in the
risk-based capital stress test as specified
in Appendix A to this subpart.

(c) Interest rate risk. (1) During the
first year of the stress period, you will
adjust interest rates for two scenarios,
an increase in rates and a decrease in
rates. You must determine your risk-
based capital level based on whichever
scenario would require more capital.

(2) You will calculate the interest rate
stress based on changes to the quarterly
average of the 10-year CMT. The starting
rate is the 3-month average of the most
recent CMT monthly rate series. To
calculate the change in the starting rate,
determine the average yield of the
preceding 12 monthly 10-year CMT

rates. Then increase and decrease the
starting rate by:

(i) 50 percent of the 12-month average
if the average rate is less than 12
percent; or

(ii) 600 basis points if the 12-month
average rate is equal to or higher than
12 percent.

(3) Following the first year of the
stress period, interest rates remain at the
new level for the remainder of the stress
period.

(4) You will apply the interest rate
changes scenario as indicated in
Appendix A to this subpart.

(5) You may use other interest rate
indices in addition to the 10-year CMT
subject to our concurrence, but in no
event can your risk-based capital level
be less than that determined by using
only the 10-year CMT.

(d) Cashflow generator. (1) You must
adjust your financial statements based
on the credit risk inputs and interest
rate risk inputs described above to
generate pro forma financial statements
for each year of the 10-year stress test.
The cashflow generator produces these
financial statements. You may use the
cashflow generator spreadsheet that is
described in Appendix A to this subpart
and available electronically at http://
www.fca.gov. You may also use any
reliable cashflow program that can
develop or produce pro forma financial
statements using generally accepted
accounting principles and widely
recognized financial modeling methods,
subject to our concurrence. You may
disaggregate financial data to any greater
degree than that specified in Appendix
A to this subpart, subject to our
concurrence.

(2) You must use model assumptions
to generate financial statements over the
10-year stress period. The major
assumption is that cashflows generated
by the risk-based capital stress test are
based on a steady-state scenario. To
implement a steady-state scenario, when
on- and off-balance sheet assets and
liabilities amortize or are paid down,
you must replace them with similar
assets and liabilities. Replace amortized
assets from discontinued loan programs
with current loan programs. In general,
keep assets with small balances in
constant proportions to key program
assets.

(3) You must simulate annual pro
forma balance sheets and income
statements in the risk-based capital
stress test using Farmer Mac’s starting
position, the credit risk and interest rate
risk components, resulting cashflow
outputs, current operating strategies and
policies, and other inputs as shown in
Appendix A to this subpart and the

electronic spreadsheet available at
http://www.fca.gov.

(e) Calculation of capital requirement.
The calculations that you must use to
solve for the starting regulatory capital
amount are shown in Appendix A to
this subpart and in the electronic
spreadsheet available at
http://www.fca.gov.

§652.70 Risk-based capital level.

The risk-based capital level is the sum
of the following amounts:

(a) Credit and interest rate risk. The
amount of risk-based capital determined
by the risk-based capital test under
§652.65.

(b) Management and operations risk.
Thirty (30) percent of the amount of
risk-based capital determined by the
risk-based capital test in § 652.65.

§652.75 Your responsibility for
determining the risk-based capital level.

(a) You must determine your risk-
based capital level using the procedures
in this subpart, Appendix A to this
subpart, and any other supplemental
instructions provided by us. You will
report your determination to us as
prescribed in § 652.90. At any time,
however, we may determine your risk-
based capital level using the procedures
in §652.65 and Appendix A to this
subpart, and you must hold risk-based
capital in the amount we determine is
appropriate.

(b) You must at all times comply with
the risk-based capital levels established
by the risk-based capital stress test and
must be able to determine your risk-
based capital level at any time.

(c) If at any time the risk-based capital
level you determine is less than the
minimum capital requirements set forth
in section 8.33 of the Act, you must
maintain the statutory minimum capital
level.

§652.80 When you must determine the
risk-based capital level.

(a) You must determine your risk-
based capital level at least quarterly, or
whenever changing circumstances occur
that have a significant effect on capital,
such as exposure to a high volume of,
or particularly severe, problem loans or
a period of rapid growth.

(b) In addition to the requirements of
paragraph (a) of this section, we may
require you to determine your risk-
based capital level at any time.

(c) If you anticipate entering into any
new business activity that could have a
significant effect on capital, you must
determine a pro forma risk-based capital
level, which must include the new
business activity, and report this pro
forma determination to the Director,
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Office of Secondary Market Oversight, at
least 10-business days prior to
implementation of the new business
program.

§652.85 When to report the risk-based
capital level.

(a) You must file a risk-based capital
report with us each time you determine
your risk-based capital level as required
by §652.80.

(b) You must also report to us at once
if you identify in the interim between
quarterly or more frequent reports to us
that you are not in compliance with the
risk-based capital level required by
§652.70.

(c) If you make any changes to the
data used to calculate your risk-based
capital requirement that cause a
material adjustment to the risk-based
capital level you reported to us, you
must file an amended risk-based capital
report with us within 5-business days
after the date of such changes;

(d) You must submit your quarterly
risk-based capital report for the last day
of the preceding quarter not later than
the last business day of April, July,
October, and January of each year.

§652.90 How to report your risk-based
capital determination.

(a) Your risk-based capital report must
contain at least the following
information:

(1) All data integral for determining
the risk-based capital level, including
any business policy decisions or other
assumptions made in implementing the
risk-based capital test;

(2) Other information necessary to
determine compliance with the
procedures for determining risk-based
capital as specified in Appendix A to
this subpart; and,

(3) Any other information we may
require in written instructions to you.

(b) You must submit each risk-based
capital report in such format or
medium, as we require.

§652.95 Failure to meet capital
requirements.

(a) Determination and notice. At any
time, we may determine that you are not
meeting your risk-based capital level
calculated according to § 652.65, your
minimum capital requirements
specified in section 8.33 of the Act, or
your critical capital requirements
specified in section 8.34 of the Act. We
will notify you in writing of this fact
and the date by which you should be in
compliance (if applicable).

(b) Submission of capital restoration
plan. Our determination that you are
not meeting your required capital levels
may require you to develop and submit
to us, within a specified time period, an

acceptable plan to reach the appropriate
capital level(s) by the date required.

§652.100 Audit of the risk-based capital
stress test.

You must have a qualified,
independent external auditor review
your implementation of the risk-based
capital stress test every 3 years and
submit a copy of the auditor’s opinion
to us.

Appendix A—Subpart B of Part 652—
Risk-Based Capital Stress Test

1.0 Introduction.
2.0 Credit Risk.
2.1 Loss-Frequency and Loss-Severity
Models.
2.2 Loan-Seasoning Adjustment.
2.3 Example Calculation of Dollar Loss on
One Loan.
2.4 Calculation of Loss Rates for Use in the
Stress Test.
3.0 Interest Rate Risk.
3.1 Process for Calculating the Interest Rate
Movement.
Elements Used in Generating Cashflows.
Data Inputs.
Assumptions and Relationships.
Risk Measures.
Loan and Cashflow Accounts.
Income Statements.
Balance Sheets.
Capital.
Capital Calculations.
Method of Calculation.

4.0
4.1
4.2
4.3
4.4
4.5
4.6
4.7
5.0
5.1

1.0 Introduction

a. Appendix A provides details about the
risk-based capital stress test (stress test) for
Farmer Mac. The stress test calculates the
risk-based capital level required by statute
under stipulated conditions of credit risk and
interest rate risk. The stress test uses loan-
level data from Farmer Mac’s agricultural
mortgage portfolio or proxy data as described
in section 4.1d.(3) below, as well as quarterly
Call Report and related information to
generate pro forma financial statements and
calculate a risk-based capital requirement.
The stress test also uses historic agricultural
real estate mortgage performance data,
relevant economic variables, and other inputs
in its calculations of Farmer Mac’s capital
needs over a 10-year period.

b. Appendix A establishes the
requirements for all components of the stress
test. The key components of the stress test
are: Specifications of credit risk, interest rate
risk, the cashflow generator, and the capital
calculation. Linkages among the components
ensure that the measures of credit and
interest rate risk pass into the cashflow
generator. The linkages also transfer
cashflows through the financial statements to
represent values of assets, liabilities, and
equity capital. The 10-year projection is
designed to reflect a steady state in the scope
and composition of Farmer Mac’s assets.

2.0 Credit Risk

Loan loss rates are determined by applying
loss-frequency and loss-severity equations to
Farmer Mac loan-level data. From these
equations, you must calculate loan losses

under stressful economic conditions
assuming Farmer Mac’s portfolio remains at
a “steady state.” Steady state assumes the
underlying characteristics and risks of
Farmer Mac’s portfolio remain constant over
the 10 years of the stress test. Loss rates are
computed from estimated dollar losses for
use in the stress test. The loan volume
subject to loss throughout the stress test is
then multiplied by the loss rate. Lastly, the
stress test allocates losses to each of the 10
years assuming a time pattern for loss
occurrence as discussed in section 4.3, “Risk
Measures.”

2.1 Loss-Frequency and Loss-Severity
Models

a. Credit risks are modeled in the stress test
using historical time series loan-level data to
measure the frequency and severity of losses
on agricultural mortgage loans. The model
relates loss frequency and severity to loan-
level characteristics and economic conditions
through appropriately specified regression
equations to account explicitly for the effects
of these characteristics on loan losses. Loan
losses for Farmer Mac are estimated from the
resulting loss-frequency equation combined
with the loss-severity factor by substituting
the respective values of Farmer Mac’s loan-
level data or proxy data as described in
section 4.1d.(3) below, and applying stressful
economic inputs.

b. The loss-frequency equation and loss-
severity factor were estimated from historical
agricultural real estate mortgage loan data
from the Farm Credit Bank of Texas (FCBT).
Due to Farmer Mac’s relatively short history,
its own loan-level data are insufficiently
developed for use in estimating the default
frequency equation and loss-severity factor.
In the future, however, expansions in both
the scope and historic length of Farmer Mac’s
lending operations may support the use of its
data in estimating the relationships.

c. To estimate the equations, the data used
included FCBT loans, which satisfied three
of the four underwriting standards Farmer
Mac currently uses (estimation data). The
four standards specify: (1) The debt-to-assets
ratio (D/A) must be less than 0.50, (2) the
loan-to-value ratio (LTV) must be less than
0.70, (3) the debt-service-coverage ratio
(DSCR) must exceed 1.25, (4) and the current
ratio (current assets divided by current
liabilities) must exceed 1.0. Furthermore, the
D/A and LTV ratios were restricted to be less
than or equal to 0.85.

d. Several limitations in the FCBT loan-
level data affect construction of the loss-
frequency equation. The data contained loans
that were originated between 1979 and 1992,
but there were virtually no losses during the
early years of the sample period. As a result,
losses attributable to specific loans are only
available from 1986 through 1992. In
addition, no prepayment information was
available in the data.

e. The FCBT data used for estimation also
included as performing loans, those loans
that were re-amortized, paid in full, or
merged with a new loan. Including these
loans may lead to an understatement of loss-
frequency probabilities if some of the re-
amortized, paid, or merged loans experience
default or incur losses. In contrast, when the
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loans that are re-amortized, paid in full, or
merged are excluded from the analysis, the
loss-frequency rates are overstated if a higher
proportion of loans that are re-amortized,
paid in full, or combined (merged) into a new
loan are non-default loans compared to live
loans.?

f. The structure of the historical FCBT data
supports estimation of loss frequency based
on origination information and economic
conditions. Under an origination year
approach, each observation is used only once
in estimating loan default. The underwriting
variables at origination and economic factors
occurring over the life of the loan are then
used to estimate loan-loss frequency.

g. The final loss-frequency equation is
based on origination year data and represents
a lifetime loss-frequency model. The final
equation for loss frequency is:

p=1/(1+exp(—(BX))

Where:

BX =(—12.62738) + 1.91259 - X; +
(—0.33830)

. X5/ (1 + 0.0413299)Periods 4 (—0.19596) - X5
+4.55390

- (1—exp ((—0.00538178) - X4) + 2.49482 - X5

Where:
¢ p is the probability that a loan defaults and
has positive losses (Pr (Y=1]x));

e X, is the LTV ratio at loan origination
raised to the power 5.3914596; 2

¢ X, is the largest annual percentage decline
in FCBT farmland values during the life of
the loan dampened with a factor of
0.0413299 per year; 3

e X;is the DSCR at loan origination

e X,4is 1 minus the exponential of the
product of negative 0.00538178 and the
original loan balance in 1997 dollars
expressed in thousands; and

e Xs is the D/A ratio at loan origination.
h. The estimated logit coefficients and p-

values are:

Coefficients p-value
L1 =T (7T o OO PPN —12.62738 <0.0001
Xi: LTV variable 1.91259 0.0001
X»: Max land value decline variable 0.33830 <0.0001
X3: DSCR —0.19596 0.0002
X4: Loan size variable . 4.55390 <0.0001
Xs: D/A ratio 2.49482 <0.0000

i. The low p-values on each coefficient
indicate a highly significant relationship
between the probability ratio of loan-loss
frequency and the respective independent
variables. Other goodness-of-fit indicators
are:

Hosmer and Lemeshow goodness-of-fit p-
value—0.1718

Max-rescaled R 2—0.2015

Concordant—=85.2%

Disconcordant—12.0%

Tied—2.8%

j. These variables have logical relationships
to the incidence of loan default and loss, as
evidenced by the findings of numerous
credit-scoring studies in agricultural
finance.5 Each of the variable coefficients has
directional relationships that appropriately
capture credit risk from underwriting
variables and, therefore, the incidence of
loan-loss frequency. The frequency of loan
loss was found to differ significantly across
all of the loan characteristics and lending
conditions. Farmland values represent an
appropriate variable for capturing the effects
of exogenous economic factors. It is
commonly accepted that farmland values at

1Excluding loans with defaults, 11,527 loans
were active and 7,515 loans were paid in full, re-
amortized or merged as of 1992. A t-test 2 of the
differences in the means for the group of defaulted
loans and active loans indicated that active loans
had significantly higher D/A and LTV ratios, and
lower current ratios than defaulted loans where loss
occurred. These results indicate that, on average,
active loans have potentially higher risk than loans
that were re-amortized, paid in full, or merged.

2 Loss probability is likely to be more sensitive to
changes in LTV at higher values of LTV. The power
function provides a continuous relationship
between LTV and defaults.

3 The dampening function reflects the declining
effect that the maximum land value decline has on
the probability of default when it occurs later in a
loan’s life.

4 The nonlinear parameters for the variable
transformations were simultaneously estimated
using SAS version 8e NLIN procedure. The NLIN
procedure produces estimates of the parameters of
a nonlinear transformation for LTV, dampening

any point in time reflect the discounted
present value of expected returns to the
land.® Thus, changes in land values, as
expressed in the loss-frequency equation,
represent the combined effects of the level
and growth rates of farm income, interest
rates, and inflationary expectations—each of
which is accounted for in the discounted,
present value process.

k. When applying the equation to Farmer
Mac’s portfolio, you must get the input
values for X;, X3, X4, and X5 for each loan
in Farmer Mac’s portfolio on the date at
which the stress test is conducted, using
either submitted data or proxy data as
described in section 4.1 d.(3) below. For the
variable X5, the stressful input value from the
benchmark loss experience is —23.52
percent. You must apply this input to all
Farmer Mac loans subject to loss to calculate
loss frequency under stressful economic
conditions.” The maximum land value
decline from the benchmark loss experience
is the simple average of annual land value
changes for Iowa, Illinois, and Minnesota for
the years 1984 and 1985.8

factor, and loan-size variables. To implement the
NLIN procedure, the loss-frequency equation and
its variables are declared and initial parameter
values supplied. The NLIN procedure is an iterative
process that uses the initial parameter values as the
starting values for the first iteration and continues
to iterate until acceptable parameters are solved.
The initial values for the power function and

dampening function are based on the proposed rule.

The procedure for the initial values for the size
variable parameter is provided in an Excel
spreadsheet posted at http://www.fca.gov.

The Gauss-Newton method is the selected
iterative solving process. As described in the
preamble, the loss-frequency function for the
nonlinear model is the negative of the log-
likelihood function, thus producing maximum
likelihood estimates. In order to obtain statistical
properties for the loss-frequency equation and
verify the logistic coefficients, the estimates for the
nonlinear transformations are applied to the FCBT
data and the loss-frequency model is re-estimated
using the SAS Logistic procedure. The SAS

1. Forecasting with data outside the range
of the estimation data requires special
treatment for implementation. While the
estimation data embody Farmer Mac values
for various loan characteristics, the
maximum farmland price decline
experienced in Texas was —16.69 percent, a
value below the benchmark experience of
—23.52 percent. To control for this effect,
you must apply a procedure that restricts the
slope of all the independent variables to that
observed at the maximum land value decline
observed in the estimation data. Essentially,
you must approximate the slope of the loss-
frequency equation at the point —16.69
percent in order to adjust the probability of
loan default and loss occurrence for data
beyond the range in the estimating data. The
adjustment procedure is shown in step 4 of
section 2.3 entitled, “Example Calculation of
Dollar Loss on One Loan.”

m. Loss severity was not found to vary
systematically and was considered constant
across the tested loan characteristics and
lending conditions. Thus, the simple
weighted average by loss volume of 20.9
percent is used in the stress test.? You must

procedures, output reports and Excel spreadsheet
used to estimate the parameters of the loss-
frequency equation are located on the Web site
http://www.fca.gov.

5Splett, N.S., P. J. Barry, B. Dixon, and P.
Ellinger. “A Joint Experience and Statistical
Approach to Credit Scoring,” Agricultural Finance
Review, 54(1994):39-54.

6Barry, P. J., P. N. Ellinger, J. A. Hopkin, and C.
B. Baker. Financial Management in Agriculture, 5th
ed., Interstate Publishers, 1995.

7 On- and off-balance sheet Farmer Mac I
agricultural mortgage program assets booked after
the 1996 Act amendments are subject to the loss
calculation.

8 While the worst-case losses, based on
origination year, occurred during 1983 and 1984,
this benchmark was determined using annual land
value changes that occurred 2 years later.

9We calculated the weighted-average loss
severity from the estimation data.
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multiply loss severity with the probability
estimate computed from the loss-frequency
equation to determine the loss rate for a loan.

n. Using original loan balance results in
estimated probabilities of loss frequency over
the entire life of a loan. To account for loan
seasoning, you must reduce the loan-loss
exposure by the cumulative probability of
loss already experienced by each loan as
discussed in section 2.2 entitled, ‘“Loan-
Seasoning Adjustment.” This subtraction is
based on loan age and reduces the loss
estimated by the loss-frequency and loss-
severity equations. The result is an age-
adjusted lifetime dollar loss that can be used
in subsequent calculations of loss rates as
discussed in section 2.4, “Calculation of Loss
Rates for Use in the Stress Test.”

2.2 Loan-Seasoning Adjustment.

a. You must use the seasoning function
supplied by FCA to adjust the calculated
probability of loss for each Farmer Mac loan
for the cumulative loss exposure already
experienced based on the age of each loan.
The seasoning function is based on the same
data used to determine the loss-frequency
equation and an assumed average life of 14
years for agricultural mortgages. If we
determine that the relationship between the
loss experience in Farmer Mac’s portfolio
over time and the seasoning function can be
improved, we may augment or replace the
seasoning function.

b. The seasoning function is parameterized
as a beta distribution with parameters of p =
4.288 and q = 5.3185.1° How the loan-
seasoning distribution is used is shown in
Step 7 of section 2.3, “Example Calculation
of Dollar Loss on One Loan.”

2.3 Example Calculation of Dollar Loss on
One Loan.

Here is an example of the calculation of the
dollar losses for an individual loan with the
following characteristics and input values:1?

Loan Origination Year .......... 1996
Loan Origination Balance . $1,250,000
LTV at Origination ..... 0.5
D/A at Origination ... 0.5
DSCR at Origination ............. 1.3984
Maximum Percentage Land

Price Decline (MAX) ......... —23.52

Step 1: Convert 1996 Origination Value to
1997 dollar value (LOAN) based on the
consumer price index and transform as
follows:

$1,278,500 = $1,250,000 - 1.0228
0.998972 =1 — exp((—.00538178) -
$1,278,500/1000)

10 We estimated the loan-seasoning distribution
from portfolio aggregate charge-off rates from the
estimation data. To do so, we arrayed all defaulting
loans where loss occurred according to the time
from origination to default. Then, a beta
distribution, B(p, q), was fit to the estimation data
scaled to the maximum time a loan survived (14
years).

11]n the examples presented we rounded the
numbers, but the example calculation is based on
a larger number of significant digits. The stress test
uses additional digits carried at the default
precision of the software.

Step 2: Calculate the default probabilities
using —16.64 percent and —16.74 percent
land value declines as follows: 12

Where,

Zi =(—12.62738) + 1.91259 - LTV5:391459% —
0.33830 - (—16.6439443) — 0.19596 -
DSCR + 4.55390 - 0.998972 + 2.49482 -
DA =(—1.428509)

Default Loss Frequency at (—16.64%) =1/1
+exp — (71428509 = 0,19333111

And

Zi=(—12.62738) + 1.91259 - LTV5:391459% —
0.33830 - (—16.7439443) — 0.19596 -
DSCR + 4.55390 - 0.998972 + 2.49482 -
DA =(—1.394679)

Loss Frequency Probability at (—16.74%) =
1/1 + exp ~ (1394679 = 0.19866189

Step 3: Calculate the slope adjustment. You
must calculate slope by subtracting the
difference between “Loss-Frequency
Probability at —16.64 percent” and ‘“‘Loss-
Frequency Probability at —16.74 percent”
and dividing by —0.1 (the difference between
—16.64 percent and 16.74 percent as follows:

0.05330776 = (0.19333111 — 0.19866189) /
—-0.1

Step 4: Make the linear adjustment. You
make the adjustment by increasing the loss-
frequency probability where the dampened
stressed farmland value input is less than
—16.69 percent to reflect the stressed
farmland value input, appropriately
discounted. As discussed previously, the
stressed land value input is discounted to
reflect the declining effect that the maximum
land value decline has on the probability of
default when it occurs later in a loan’s life.13
The linear adjustment is the difference
between —16.69 percent land value decline
and the adjusted stressed maximum land
value decline input of —23.52 multiplied by
the slope estimated in Step 3 as follows:
Loss Frequency at —16.69 percent =
71 = (—12.62738) + (1.91259) (LTV5.39145%)
—(0.33830) (—16.6939443) — (0.19596)
(DSCR) + (4.55390) (0.998972) +
(2.49482) (DA) = —1.411594

And

1/1 + exp(— 1411594 = 0,19598279

Dampened Maximum Land Price Decline =
(—20.00248544) = (—23.52)
(1.0413299) 4

Slope Adjustment = 0.17637092 =
0.053312247 -
(—16.6939443 — (—20.00248544))

Loan Default Probability = 0.37235371 =
0.19598279 + 0.17637092

Step 5: Multiply loan default probability
times the average severity of 0.209 as follows:

0.077821926 = 0.37235371 - 0.209

Step 6: Multiply the loss rate times the
origination loan balance as follows:

$97,277 = $1,250,000 - 0.077821926

12 This process facilitates the approximation of
slope needed to adjust the loss probabilities for land
value declines greater than observed in the
estimation data.

13 The dampened period is the number of years
from the beginning of the origination year to the
current year (i.e., January 1, 1996 to January 1, 2000
is 4 years).

Step 7: Adjust the origination based dollar
losses for 4 years of loan seasoning as
follows:
$81,987 = $97,277 — $97,277 -

(0.157178762) 14

2.4 Calculation of Loss Rates for Use in the
Stress Test

a. You must compute the loss rates by state
as the dollar weighted average seasoned loss
rates from the Cash Window and Standby
loan portfolios by state. The spreadsheet
entitled, “Credit Loss Module.XLS” can be
used for these calculations. This spreadsheet
is available for download on our Web site,
http://www.fca.gov, or will be provided upon
request. The blended loss rates for each state
are copied from the “Credit Loss Module” to
the stress test spreadsheet for determining
Farmer Mac’s regulatory capital requirement.

b. The stress test use of the blended loss
rates is further discussed in section 4.3, “Risk
Measures.”

3.0 Interest Rate Risk

The stress test explicitly accounts for
Farmer Mac’s vulnerability to interest rate
risk from the movement in interest rates
specified in the statute. The stress test
considers Farmer Mac’s interest rate risk
position through the current structure of its
balance sheet, reported interest rate risk
shock-test results,?5 and other financial
activities. The stress test calculates the effect
of interest rate risk exposure through market
value changes of interest-bearing assets,
liabilities, and off-balance sheet transactions,
and thereby the effects to equity capital. The
stress test also captures this exposure
through the cashflows on rate-sensitive assets
and liabilities. We discuss how to calculate
the dollar impact of interest rate risk in
section 4.6, “Balance Sheets.”

3.1 Process for Calculating the Interest Rate
Movement

a. The stress test uses the 10-year Constant
Maturity Treasury (10-year CMT) released by
the Federal Reserve in HR. 15, ‘“Selected
Interest Rates.” The stress test uses the 10-
year CMT to generate earnings yields on
assets, expense rates on liabilities, and
changes in the market value of assets and
liabilities. For stress test purposes, the
starting rate for the 10-year CMT is the 3-
month average of the most recent monthly
rate series published by the Federal Reserve.
The 3-month average is calculated by
summing the latest monthly series of the 10-
year CMT and dividing by three. For
instance, you would calculate the initial rate
on June 30, 1999, as:

10-year
CMT

monthly
series

Month end

04/1999
05/1999 ..

5.18
5.54

14 The age adjustment of 0.157178762 is
determined from the beta distribution for a 4-year-
old loan.

15 See paragraph c. of section 4.1 entitled, “Data
Inputs,” for a description of the interest rate risk
shock-reporting requirement.
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10-year  at http://www.fca.gov, contains the stress test, b. Cashflow Data for Asset and Liability
CMT including the cashflow generator. The Account Categories. The necessary cashflow
Month end monthly  spreadsheet contains the following seven data for the spreadsheet-based stress test are
series worksheets: book value, weighted average yield, weighted
(1) Data Input; average maturity, conditional prepayment
06/1999 ..ooveieeiieceeee e 5.90 (2) Assumptions and Relationships; rate, weighted average amortization, and
AVEIage ...ooviriiiiieee e 5.54 (3) Risk Measures (credit risk and interest weighted average guarantee fees. The

b. The amount by which the stress test
shocks the initial rate up and down is
determined by calculating the 12-month
average of the 10-year CMT monthly series.
If the resulting average is less than 12
percent, the stress test shocks the initial rate
by an amount determined by multiplying the
12-month average rate by 50 percent.
However, if the average is greater than or
equal to 12 percent, the stress test shocks the
initial rate by 600 basis points. For example,
determine the amount by which to increase
and decrease the initial rate for June 30,
1999, as follows:

10-year

Month end m%mgly

series
07/1998 5.46
08/1998 . 5.34
09/1998 . 4.81
10/1998 . 4.53
11/1998 . 4.83
12/1998 . 4.65
01/1999 . 4.72
02/1999 5.00
03/1999 5.23
04/1999 . 5.18
05/1999 5.54
06/1999 5.90
12-Month Average ................. 5.10

Calculation of Shock Amount

12-Month Average Less than 12%: Yes
12-Month Average: 5.10

Multiply the 12-Month Average by: 50%
Shock in basis points equals: 255

¢. You must run the stress test for two
separate changes in interest rates: (i) An
immediate increase in the initial rate by the
shock amount; and (ii) immediate decrease in
the initial rate by the shock amount. The
stress test then holds the changed interest
rate constant for the remainder of the 10-year
stress period. For example, at June 30, 1999,
the stress test would be run for an immediate
and sustained (for 10 years) upward
movement in interest rates to 8.09 percent
(5.54 percent plus 255 basis points) and also
for an immediate and sustained (for 10 years)
downward movement in interest rates to 2.99
percent (5.54 percent minus 255 basis
points). The movement in interest rates that
results in the greatest need for capital is then
used to determine Farmer Mac’s risk-based
capital requirement.

4.0 Elements Used in Generating Cashflows

a. This section describes the elements that
are required for implementation of the stress
test and assessment of Farmer Mac capital
performance through time. An Excel
spreadsheet named FAMC RBCST, available

rate risk);

(4) Loan and Cash Flow Accounts;

(5) Income Statements;

(6) Balance Sheets; and

(7) Capital.

b. Each of the components is described in
further detail below with references where
appropriate to the specific worksheets within
the Excel spreadsheet. The stress test may be
generally described as a set of linked
financial statements that evolve over a period
of 10 years using generally accepted
accounting conventions and specified sets of
stressed inputs. The stress test uses the initial
financial condition of Farmer Mac, including
earnings and funding relationships, and the
credit and interest rate stressed inputs to
calculate Farmer Mac’s capital performance
through time. The stress test then subjects the
initial financial conditions to the first period
set of credit and interest rate risk stresses,
generates cashflows by asset and liability
category, performs necessary accounting
postings into relevant accounts, and
generates an income statement associated
with the first interval of time. The stress test
then uses the income statement to update the
balance sheet for the end of period 1
(beginning of period 2). All necessary capital
calculations for that point in time are then
performed.

c. The beginning of the period 2 balance
sheet then serves as the departure point for
the second income cycle. The second
period’s cashflows and resulting income
statement are generated in similar fashion as
the first period’s except all inputs (i.e., the
periodic loan losses, portfolio balance by
category, and liability balances) are updated
appropriately to reflect conditions at that
point in time. The process evolves forward
for a period of 10 years with each pair of
balance sheets linked by an intervening set
of cashflow and income statements. In this
and the following sections, additional details
are provided about the specification of the
income-generating model to be used by
Farmer Mac in calculating the risk-based
capital requirement.

4.1

The stress test requires the initial financial
statement conditions and income generating
relationships for Farmer Mac. The worksheet
named ‘‘Data Inputs” contains the complete
data inputs and the data form used in the
stress test. The stress test uses these data and
various assumptions to calculate pro forma
financial statements. For stress test purposes,
Farmer Mac is required to supply:

a. Call Report Schedules RC: Balance Sheet
and RI: Income Statement. These schedules
form the starting financial position for the
stress test. In addition, the stress test
calculates basic financial relationships and
assumptions used in generating pro forma
annual financial statements over the 10-year
stress period. Financial relationships and
assumptions are in section 4.2,
“Assumptions and Relationships.”

Data Inputs

spreadsheet uses this cashflow information to
generate starting and ending account
balances, interest earnings, guarantee fees,
and interest expense. Each asset and liability
account category identified in this data
requirement is discussed in section 4.2,
“Assumptions and Relationships.”

c. Interest Rate Risk Measurement Results.
The stress test uses the results from Farmer
Mac’s interest rate risk model to represent
changes in the market value of assets,
liabilities, and off-balance sheet positions
during upward and downward instantaneous
shocks in interest rates of 300, 250, 200, 150,
and 100 basis points. The stress test uses
these data to calculate a schedule of
estimated effective durations representing the
market value effects from a change in interest
rates. The stress test uses a linear
interpolation of the duration schedule to
relate a change in interest rates to a change
in the market value of equity. This
calculation is described in section 4.4
entitled, “Loan and Cashflow Accounts,” and
is illustrated in the referenced worksheet of
the stress test.

d. Loan-Level Data for All Farmer Mac I
Program Assets.

(1) The stress test requires loan-level data
for all Farmer Mac I program assets to
determine lifetime age-adjusted loss rates.
The specific loan data fields required for
running the credit risk component are:

FARMER MAC | PROGRAM LOAN DATA
FIELDS

Loan Number.

Ending Scheduled Balance.
Group.

Pre/Post Act.

Property State.

Product Type.

Origination Date.

Loan Cutoff Date.
Original Loan Balance.
Original Scheduled P&l.
Original Appraised Value.
Loan-to-Value Ratio.
Debt-to-Assets Ratio.
Current Assets.

Current Liabilities.

Total Assets.

Total Liabilities.

Gross Farm Revenue.
Net Farm Income.
Depreciation.

Interest on Capital Debt.
Capital Lease Payments.
Living Expenses.

Income & FICA Taxes.
Net Off-Farm Income.
Total Debt Service.
Guarantee/Commitment Fee.
Seasoned Loan Flag.

(2) From the loan-level data, you must
identify the geographic distribution by state
of Farmer Mac’s loan portfolio and enter the
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current loan balance for each state in the
“Data Inputs” worksheet. The lifetime age-
adjustment of origination year loss rates was
discussed in section 2.0, “Credit Risk.”” The
lifetime age-adjusted loss rates are entered in
the “Risk Measures” worksheet of the stress

test. The stress test application of the loss
rates is discussed in section 4.3, “Risk
Measures.”

(3) Under certain circumstances, described
below, you must substitute the following data
proxies for the variables LTV, DSCR, and D/

A: LTV =0.70, DSCR = 1.20, and D/A = 0.60.
The substitution must be done whenever any
of these data are missing, i.e., cells are blank,
or one or more of the conditions in the
following table is true.

Condition: Apply:

1. TOMAI ASSEES = 0 ottt h et bt sa bt et e e e e bt e eae e et e e e he e e bt e ehe e e be e eat e e bt e enbe e nneeeree s Proxy D/A.

2. Total Liabilities = 0 Proxy D/A.

3. Total assets less total IabiliIES <O .........ooiiiuiiiiiiiei e Proxy D/A.

4. Total debt service = 0 or not calculable ...........c.cooiiiiiiiiiii e Proxy DSCR.

5. Net farm income = 0 Proxy DSCR.

6. LTV ratio = 0 ..ooooviiiiiiiieieeee e Proxy LTV.

7. Total assets less than original appraiSed VAIUE ...........cocueiiiiiiiiiiiie e Proxy LTV, D/A.

8. Total liabilities less than the original Ioan @amount ............cccociiiiiiiiiii Proxy D/A.

9. Total debt service is less than original scheduled principal and interest payment ...........cccccceevieenne Proxy DSCR.

10. Depreciation, interest on capital debt, capital lease payments, or living expenses are reported as | Proxy DSCR.
less than zero.

11. Original Scheduled Principal and Interest is greater than Total Debt Service ...........cccceciviiinnns Proxy DSCR.

12. Calculated LTV (original loan amount divided by original appraised value) does not equal the
submitted greater of LTV ratio.

13. Any of the fields referenced in “1.” through “12.” above are blank or contain spaces, periods,
zeros, negative amounts, or fonts formatted to any setting ratios other than numbers.

The greater of the two LTV ratios.

Proxy all realted ratios.

In addition, the following loan data
adjustments must be made in response to the
situations listed below:

Situation:

Data adjustment:

Original loan balance is less than scheduled loan balance

Purchase (commitment) date (a.k.a. “cutoff” date) field and Origination date field are both blank

Origination date field is blank
Seasoned Standby loans that include loan data

Substitute scheduled balance for origina-
tion.

Insert the quarter end “as of” date of the
RBCST submission.

Model based on Cutoff date.

Proxy data applied.®

Further, because it would not be possible
to compile an exhaustive list of loan data
anomalies, FCA reserves the authority to
require an explanation on other data
anomalies it identifies and to apply the loan
data proxies on such cases until the anomaly
is adequately addressed by the Corporation.

e. Weighted Haircuts for Non-Program
Investments. For non-program investments,
the stress test adjusts the weighted average
yield data referenced in section 4.1b. to
reflect counterparty risk. Non-program
investments are defined in 12 CFR 652.5. The
haircuts are applied by credit rating category.

For this purpose, FCA credit rating categories
are mapped to the Nationally Recognized
Statistical Rating Organizations (NRSRO)
ratings categories as set forth in the following
table.

RATING AGENCIES MAPPINGS TO FCA RATINGS CATEGORIES

FCA Ratings Category
Standard & Poor’s Long-Term
Fitch Long-Term
Moody’s Long-Term
Standard & Poor’s Short-Term

Fitch Short-Term
Moody’s Short-Term 17

Fitch Individual Bank Ratings

Moody’s Bank Financial Strength Rating

Below BBB and Unrated.
Below BBB and Unrated.
Below BBB and Unrated.
Below Baa and Unrated.
SP-3, B, or Below and
Unrated.

Below F-3 and Unrated.
Not Prime, SG and Unrated.

16 Application of proxy data recognizes that
underwriting data on seasoned standby loans are

not reviewed by Farmer Mac in favor of other
criteria and frequently not origination data.

17 Any rating that appears in more than one

category column is assigned to the lower FCA rating
category.
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The Corporation must calculate the haircut
to be applied to each investment based on the
lowest credit rating the investment received
from NRSRO using the haircuts levels in the
following table.

FARMER MAC RBCST MAXIMUM
HAIRCUT BY FCA RATINGS CATEGORY

Non-deriva-

tive contract
FCA ratings category counterparties
or instruments

(percent)

0
3.50
8.75
14.00
BBB ..o 28.00
Below BBB and Unrated ........ 100.00

Individual investment haircuts must then
be aggregated into weighted average haircuts
by investment category and provided in the
“Data Inputs” worksheet. The spreadsheet
uses this information to account for
counterparty insolvency through reduced
interest earnings on these categories of
investment according to a 10-year linear
phase-in. Each asset account category
identified in this data requirement is
discussed in section 4.2, “Assumptions and
Relationships.”

f. Other Data Requirements. Other data
elements are taxes paid over the previous 2
years, the corporate tax schedule, selected
line items from Schedule RS—C of the Call
Report, and 10-year CMT information as
discussed in section 3.1 entitled, ‘“Process for
Calculating the Interest Rate Movement.” The
stress test uses the corporate tax schedule
and previous taxes paid to determine the
appropriate amount of taxes, including
available loss carry-backs and loss carry-
forwards. Three line items found in sections
Part II.2.a. and 2.b. of Call Report Schedule
RS-C Capital Calculation must also be
entered in the “Data Inputs” sheet. The two
line items found in Part I.2.a. contain the
dollar volume off-balance sheet assets
relating to the Farmer Mac I and II programs.
The off-balance sheet program asset dollar
volumes are used to calculate the operating
expense regression on a quarterly basis. The
single-line item found in Part II.2.b. provides
the amount of other off-balance sheet
obligations and is presented in the balance
sheet section of the stress test for purposes
of completeness. The 10-year CMT quarterly
average of the monthly series and the 12-
month average of the monthly series must be
entered in the “Data Inputs” sheet. These two
data elements are used to determine the
starting interest rate and the level of the
interest rate shock applied in the stress test.

4.2 Assumptions and Relationships

a. The stress test assumptions are
summarized on the worksheet called
“Assumptions and Relationships.” Some of
the entries on this page are direct user

17 Any rating that appears in more than one
category column is assigned to the lower FCA rating
category.

entries. Other entries are relationships
generated from data supplied by Farmer Mac
or other sources as discussed in section 4.1,
“Data Inputs.” After current financial data
are entered, the user selects the date for
running the stress test. This action causes the
stress test to identify and select the
appropriate data from the ‘“Data Inputs”
worksheet. The next section highlights the
degree of disaggregation needed to maintain
reasonably representative financial
characterizations of Farmer Mac in the stress
test. Several specific assumptions are
established about the future relationships of
account balances and how they evolve.

b. From the data and assumptions, the
stress test computes pro forma financial
statements for 10 years. The stress test must
be run as a “steady state” with regard to
program balances, and where possible, will
use information gleaned from recent financial
statements and other data supplied by
Farmer Mac to establish earnings and cost
relationships on major program assets that
are applied forward in time. As documented
in the stress test, entries of “1”” imply no
growth and/or no change in account balances
or proportions relative to initial conditions
with the exception of pre-1996 loan volume
being transferred to post-1996 loan volume.
The interest rate risk and credit loss
components are applied to the stress test
through time. The individual sections of that
worksheet are:

(1) Elements related to cashflows, earnings
rates, and disposition of discontinued
program assets.

(A) The stress test accounts for earnings
rates by asset class and cost rates on funding.
The stress test aggregates investments into
the categories of: Cash and money market
securities; commercial paper; certificates of
deposit; agency mortgage-backed securities
and collateralized mortgage obligations; and
other investments. With FCA’s concurrence,
Farmer Mac is permitted to further
disaggregate these categories. Similarly, we
may require new categories for future
activities to be added to the stress test. Loan
items requiring separate accounts include the
following:

(i) Farmer Mac I program assets post-1996
Act;

(ii) Farmer Mac I program assets post-1996
Act Swap balances;

(iii) Farmer Mac I program assets pre-1996
Act;

(iv) Farmer Mac I AgVantage securities;

(v) Loans held for securitization; and

(vi) Farmer Mac II program assets.

(B) The stress test also uses data elements
related to amortization and prepayment
experience to calculate and process the
implied rates at which asset and liability
balances terminate or ‘“roll off” through time.
Further, for each category, the stress test has
the capacity to track account balances that
are expected to change through time for each
of the above categories. For purposes of the
stress test, all assets are assumed to maintain
a “‘steady state” with the implication that any
principal balances retired or prepaid are
replaced with new balances. The exceptions
are that expiring pre-1996 Act program assets
are replaced with post-1996 Act program
assets.

(2) Elements related to other balance sheet
assumptions through time. As well as interest
earning assets, the other categories of the
balance sheet that are modeled through time
include interest receivable, guarantee fees
receivable, prepaid expenses, accrued
interest payable, accounts payable, accrued
expenses, reserves for losses (loans held and
guaranteed securities), and other off-balance
sheet obligations. The stress test is consistent
with Farmer Mac’s existing reporting
categories and practices. If reporting
practices change substantially, the above list
will be adjusted accordingly. The stress test
has the capacity to have the balances in each
of these accounts determined based upon
existing relationships to other earning
accounts, to keep their balances either in
constant proportions of loan or security
accounts, or to evolve according to a user-
selected rule. For purposes of the stress test,
these accounts are to remain constant relative
to the proportions of their associated balance
sheet accounts that generated the accrued
balances.

(3) Elements related to income and
expense assumptions. Several other
parameters that are required to generate pro
forma financial statements may not be easily
captured from historic data or may have
characteristics that suggest that they be
individually supplied. These parameters are
the gain on agricultural mortgage-backed
securities (AMBS) sales, miscellaneous
income, operating expenses, reserve
requirement, guarantee fees and loan loss
resolution timing.

(A) The stress test applies the actual
weighted average gain rate on sales of AMBS
over the most recent 3 years to the dollar
amount of AMBS sold during the most recent
four quarters in order to estimate gain on sale
of AMBS over the stress period.

(B) The stress test assumes miscellaneous
income at a level equal to the average of the
most recent 3-year’s actual miscellaneous
income as a percent of the sum of; cash,
investments, guaranteed securities, and loans
held for investment.

(C) The stress test assumes that short-term
cost of funds is incurred in relation to the
amount of defaulting loans purchased from
off-balance sheet pools. The remaining UPB
on this loan volume is the origination
amount reduced by the proportion of the
total portfolio that has amortized as of the
end of the most recent quarter. This volume
is assumed to be funded at the short-term
cost of funds and this expense continues for
a period equal to the loan loss resolution
timing period (LLRT) period minus 1. We
will calculate the LLRT period from Farmer
Mac data. In addition, during the LLRT
period, all guarantee income associated with
the loan volume ceases.

(D) The stress test generates no interest
income on the estimated volume of defaulted
on-balance sheet loan volume required to be
carried during the LLRT period, but
continues to accrue funding costs during the
remainder of the LLRT period.

(E) The Agency will consider revising the
LLRT period in response to changes in the
Corporation’s actual experience.

(F) Operating costs are determined in the
model through application of the revised
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operating expense equation which may be
restated as:

Expenses = o + 11n(OnFy) + f2In(OnGS,) +
Bsln(OffL, + OffIL,) + B4ln(REO,)
Where t indicates time period in the model,
OnF represents on-balance sheet
investments, OnGS represents on-balance
sheet guaranteed securities, Offl and OffII
represent off balance sheet Farmer Mac I and
I program loans, respectively, REO
represents gross real-estate owned and the f;
coefficients are taken from the operating
expense regression equation which is to be
re-estimated quarterly by Farmer Mac, and
the resulting coefficients entered into the
“Assumptions and Relationships” worksheet.
As additional data accumulate, the
specification will be re-examined and
modified if we deem changing the
specification results in a more appropriate
representation of operating expenses.

(G) To run the stress test, the operating
expense regression equation must be re-
estimated using data from Farmer Mac’s
inception to the most recent quarterly
financial information and the resulting
coefficient entered into the “Assumptions
and Relationships”worksheet.

(H) The reserve requirement as a fraction
of loan assets can also be specified. However,
the stress test is run with the reserve
requirement set to zero. Setting the parameter
to zero causes the stress test to calculate a
risk-based capital level that is comparable to
regulatory capital, which includes reserves.
Thus, the risk-based capital requirement
contains the regulatory capital required,
including reserves. The amount of total
capital that is allocated to the reserve account
is determined by GAAP. The guarantee rates
applied in the stress test are: post-1996
Farmer Mac I assets (50 basis points, current
weighted average of 42 basis points); pre-
1996 Farmer Mac I assets (25 basis points);
and Farmer Mac II assets (25 basis points).

(4) Elements related to earnings rates and
funding costs.

(A) The stress test can accommodate
numerous specifications of earnings and
funding costs. In general, both relationships
are tied to the 10-year CMT interest rate.
Specifically, each investment account, each
loan item, and each liability account can be
specified as fixed rate, or fixed spread to the
10-year CMT with initial rates determined by
actual data. The stress test calculates specific
spreads (weighted average yield less initial
10-year CMT) by category from the weighted
average yield data supplied by Farmer Mac
as described earlier. For example, the fixed
spread for Farmer Mac I program post-1996
Act mortgages is calculated as follows:

Fixed Spread = Weighted Average Yield less
10-year CMT

0.014 = 0.0694 — 0.0554

(B) The resulting fixed spread of 1.40
percent is then added to the 10-year CMT
when it is shocked to determine the new
yield. For instance, if the 10-year CMT is
shocked upward by 300 basis points, the
yield on Farmer Mac I program post-1996 Act
loans would change as follows:

Yield = Fixed Spread + 10-year CMT

.0994 = .014 + .0854

(C) The adjusted yield is then used for
income calculations when generating pro
forma financial statements. All fixed-spread
asset and liability classes are computed in an
identical manner using starting yields
provided as data inputs from Farmer Mac.
The fixed-yield option holds the starting
yield data constant for the entire 10-year
stress test period. You must run the stress
test using the fixed-spread option for all
accounts except for discontinued program
activities, such as Farmer Mac I program
loans made before the 1996 Act. For
discontinued loans, the fixed-rate
specification must be used if the loans are
primarily fixed-rate mortgages.

(5) Elements related to interest rate shock
test. As described earlier, the interest rate
shock test is implemented as a single set of
forward interest rates. The stress test applies
the up-rate scenario and down-rate scenario
separately. The stress test also uses the
results of Farmer Mac’s shock test, as
described in paragraph c. of section 4.1,
“Data Inputs,” to calculate the impact on
equity from a stressful change in interest
rates as discussed in section 3.0 titled,
“Interest Rate Risk.” The stress test uses a
schedule relating a change in interest rates to
a change in the market value of equity. For
instance, if interest rates are shocked upward
so that the percentage change is 262 basis
points, the linearly interpolated effective
estimated duration of equity is —6.7405
years given Farmer Mac’s interest rate
measurement results at 250 and 300 basis
points of —6.7316 and —6.7688 years,
respectively found on the effective duration
schedule. The stress test uses the linearly
interpolated estimated effective duration for
equity to calculate the market value change
by multiplying duration by the base value of
equity before any rate change from Farmer
Mac’s interest rate risk measurement results
with the percentage change in interest rates.

4.3 Risk Measures

a. This section describes the elements of
the stress test in the worksheet named ‘““Risk
Measures” that reflect the interest rate shock

and credit loss requirements of the stress test.

b. As described in section 3.1, the stress
test applies the statutory interest rate shock
to the initial 10-year CMT rate. It then
generates a series of fixed annual interest
rates for the 10-year stress period that serve
as indices for earnings yields and cost of
funds rates used in the stress test. (See the
“Risk Measures” worksheet for the resulting
interest rate series used in the stress test.)

c. The Credit Loss Module’s state-level loss
rates, as described in section 2.4 entitled,
“Calculation of Loss Rates for Use in the
Stress Test,” are entered into the “Risk
Measures’” worksheet and applied to the loan
balances that exist in each state. The
distribution of loan balances by state is used
to allocate new loans that replace loan
products that roll off the balance sheet
through time. The loss rates are applied both
to the initial volume and to new loan volume
that replaces expiring loans. The total life of
loan losses that are expected at origination
are then allocated through time based on a
set of user entries describing the time-path of
losses.

d. The loss rates estimated in the credit
risk component of the stress test are based on
an origination year concept, adjusted for loan
seasoning. All losses arising from loans
originated in a particular year are expressed
as lifetime age-adjusted losses irrespective of
when the losses actually occur. The fraction
of the origination year loss rates that must be
used to allocate losses through time are 43
percent to year 1, 17 percent to year 2, 11.66
percent to year 3, and 4.03 percent for the
remaining years. The total allocated losses in
any year are expressed as a percent of loan
volume in that year to reflect the conversion
to exposure year.

4.4 Loan and Cashflow Accounts

The worksheet labeled “Loan and
Cashflow Data’ contains the categorized loan
data and cashflow accounting relationships
that are used in the stress test to generate
projections of Farmer Mac’s performance and
condition. As can be seen in the worksheet,
the steady-state formulation results in
account balances that remain constant except
for the effects of discontinued programs and
the LLRT adjustment. For assets with
maturities under 1 year, the results are
reported for convenience as though they
matured only one time per year with the
additional convention that the earnings/cost
rates are annualized. For the pre-1996 Act
assets, maturing balances are added back to
post-1996 Act account balances. The liability
accounts are used to satisfy the accounting
identity, which requires assets to equal
liabilities plus owner equity. In addition to
the replacement of maturities under a steady
state, liabilities are increased to reflect net
losses or decreased to reflect resulting net
gains. Adjustments must be made to the long-
and short-term debt accounts to maintain the
same relative proportions as existed at the
beginning period from which the stress test
is run with the exception of changes
associated with the funding of defaulted
loans during the LLRT period. The primary
receivable and payable accounts are also
maintained on this worksheet, as is a
summary balance of the volume of loans
subject to credit losses.

4.5 Income Statements

a. Information related to income
performance through time is contained on
the worksheet named “Income Statements.”
Information from the first period balance
sheet is used in conjunction with the
earnings and cost-spread relationships from
Farmer Mac supplied data to generate the
first period’s income statement. The same set
of accounts is maintained in this worksheet
as ‘“Loan and Cashflow Accounts” for
consistency in reporting each annual period
of the 10-year stress period of the test with
the exception of the line item labeled
“Interest reversals to carry loan losses”
which incorporates the LLRT adjustment to
earnings from the ‘“Risk Measures”
worksheet. Loans that defaulted do not earn
interest or guarantee and commitment fees
during LLRT period. The income from each
interest-bearing account is calculated, as are
costs of interest-bearing liabilities. In each
case, these entries are the associated interest
rate for that period multiplied by the account
balances.
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b. The credit losses described in section
2.0, “Credit Risk,” are transmitted through
the provision account as is any change
needed to re-establish the target reserve
balance. For determining risk-based capital,
the reserve target is set to zero as previously
indicated in section 4.2. Under the income
tax section, it must first be determined
whether it is appropriate to carry forward tax
losses or recapture tax credits. The tax
section then establishes the appropriate
income tax liability that permits the
calculation of final net income (loss), which
is credited (debited) to the retained earnings
account.

4.6 Balance Sheets

a. The worksheet named “Balance Sheets”
is used to construct pro forma balance sheets
from which the capital calculations can be
performed. As can be seen in the Excel
spreadsheet, the worksheet is organized to
correspond to Farmer Mac’s normal reporting
practices. Asset accounts are built from the
initial financial statement conditions, and
loan and cashflow accounts. Liability
accounts including the reserve account are
likewise built from the previous period’s
results to balance the asset and equity
positions. The equity section uses initial
conditions and standard accounts to monitor
equity through time. The equity section
maintains separate categories for increments
to paid-in-capital and retained earnings and
for mark-to-market effects of changes in
account values. The process described below
in the “Capital” worksheet uses the initial
retained earnings and paid-in-capital account
to test for the change in initial capital that
permits conformance to the statutory
requirements. Therefore, these accounts must
be maintained separately for test solution
purposes.

b. The market valuation changes due to
interest rate movements must be computed
utilizing the linearly interpolated schedule of
estimated equity effects due to changes in
interest rates, contained in the ‘“Assumptions
& Relationships” worksheet. The stress test
calculates the dollar change in the market
value of equity by multiplying the base value
of equity before any rate change from Farmer
Mac’s interest rate risk measurement results,
the linearly interpolated estimated effective
duration of equity, and the percentage change
in interest rates. In addition, the earnings
effect of the measured dollar change in the
market value of equity is estimated by
multiplying the dollar change by the blended
cost of funds rate found on the “Assumptions
& Relationships’” worksheet. Next, divide by
2 the computed earnings effect to
approximate the impact as a theoretical
shock in the interest rates that occurs at the
mid-point of the income cycle from period to
to period t;. The measured dollar change in
the market value of equity and related
earnings effect are then adjusted to reflect
any tax-related benefits. Tax adjustments are
determined by including the measured dollar
change in the market value of equity and the
earnings effect in the tax calculations found
in the “Income Statements” worksheet. This
approach ensures that the value of equity
reflects the economic loss or gain in value of
Farmer Mac’s capital position from a change

in interest rates and reflects any immediate
tax benefits that Farmer Mac could realize.
Any tax benefits in the module are posted
through the income statement by adjusting
the net taxes due before calculating final net
income. Final net income is posted to
accumulated unretained earnings in the
shareholders’ equity portion of the balance
sheet. The tax section is also described in
section 4.5 entitled, “Income Statements.”

c. After one cycle of income has been
calculated, the balance sheet as of the end of
the income period is then generated. The
“Balance Sheet”” worksheet shows the
periodic pro forma balance sheets in a format
convenient to track capital shifts through
time.

d. The stress test considers Farmer Mac’s
balance sheet as subject to interest rate risk
and, therefore, the capital position reflects
mark-to-market changes in the value of
equity. This approach ensures that the stress
test captures interest rate risk in a meaningful
way by addressing explicitly the loss or gain
in value resulting from the change in interest
rates required by the statute.

4.7 Capital

The ““Capital” worksheet contains the
results of the required capital calculations as
described below, and provides a method to
calculate the level of initial capital that
would permit Farmer Mac to maintain
positive capital throughout the 10-year stress
test period.

5.0 Capital Calculation

a. The stress test computes regulatory
capital as the sum of the following:

(1) The par value of outstanding common
stock;

(2) The par value of outstanding preferred
stock;

(3) Paid-in capital;

(4) Retained earnings; and

(5) Reserve for loan and guarantee losses.

b. Inclusion of the reserve account in
regulatory capital is an important difference
compared to minimum capital as defined by
the statute. Therefore, the calculation of
reserves in the stress test is also important
because reserves are reduced by loan and
guarantee losses. The reserve account is
linked to the income statement through the
provision for loan-loss expense (provision).
Provision expense reflects the amount of
current income necessary to rebuild the
reserve account to acceptable levels after loan
losses reduce the account or as a result of
increases in the level of risky mortgage
positions, both on- and off-balance sheet.
Provision reversals represent reductions in
the reserve levels due to reduced risk of loan
losses or loan volume of risky mortgage
positions. The liabilities section of the
“Balance Sheets” worksheet also includes
separate line items to disaggregate the
Guarantee and commitment obligation
related to the Financial Accounting
Standards Board Interpretation No. 45 (FIN
45) Guarantor’s Accounting and Disclosure
Requirements for Guarantees, Including
Indirect Guarantees of Indebtedness of
Others. This item is disaggregated to permit
accurate calculation of regulatory capital
post-adoption of FIN 45. When calculating

the stress test, the reserve is maintained at
zero to result in a risk-based capital
requirement that includes reserves, thereby
making the requirement comparable to the
statutory definition of regulatory capital. By
setting the reserve requirement to zero, the
capital position includes all financial
resources Farmer Mac has at its disposal to
withstand risk.

5.1 Method of Calculation

a. Risk-based capital is calculated in the
stress test as the minimum initial capital that
would permit Farmer Mac to remain solvent
for the ensuing 10 years. To this amount, an
additional 30 percent is added to account for
managerial and operational risks not
reflected in the specific components of the
stress test.

b. The relationship between the solvency
constraint (i.e., future capital position not
less than zero) and the risk-based capital
requirement reflects the appropriate earnings
and funding cost rates that may vary through
time based on initial conditions. Therefore,
the minimum capital at a future point in time
cannot be directly used to determine the risk-
based capital requirement. To calculate the
risk-based capital requirement, the stress test
includes a section to solve for the minimum
initial capital value that results in a
minimum capital level over the 10 years of
zero at the point in time that it would
actually occur. In solving for initial capital,
it is assumed that reductions or additions to
the initial capital accounts are made in the
retained earnings accounts, and balanced in
the debt accounts at terms proportionate to
initial balances (same relative proportion of
long- and short-term debt at existing initial
rates). Because the initial capital position
affects the earnings, and hence capital
positions and appropriate discount rates
through time, the initial and future capital
are simultaneously determined and must be
solved iteratively. The resulting minimum
initial capital from the stress test is then
reported on the “Capital” worksheet of the
stress test. The “Capital” worksheet includes
an element that uses Excel’s “‘solver” or “‘goal
seek’ capability to calculate the minimum
initial capital that, when added (subtracted)
from initial capital and replaced with debt,
results in a minimum capital balance over
the following 10 years of zero.

PART 655—FEDERAL AGRICULTURAL
MORTGAGE CORPORATION
DISCLOSURE AND REPORTING
REQUIREMENTS

3. The authority citation for part 655
continues to read as follows:

Authority: Sec. 8.11 of the Farm Credit Act
(12 U.S.C. 2279aa-11).

Subpart B—Reports Relating to
Securities Activities of the Federal
Agricultural Mortgage Corporation

§655.50 [Amended]

4. Section 655.50 is amended by
removing the word “should” and
adding in its place, the word “must” in
the second sentence of paragraph (c).
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Dated: November 10, 2005.
Jeanette Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 05-22730 Filed 11-16—05; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2005—-22856; Airspace
Docket No. 05-AAL-36]

Proposed Establishment of Class E
Airspace; Toksook Bay, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E airspace at Toksook
Bay, AK. A new Standard Instrument
Approach Procedure (SIAP) is being
published for the Toksook Bay Airport.
Adoption of this proposal would result
in establishment of Class E airspace
upward from 700 feet (ft.) and 1,200 ft.
above the surface at Toksook Bay, AK.
DATES: Comments must be received on
or before January 3, 2006.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-22856/
Airspace Docket No. 05—AAL-36, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.
FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; email: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-22856/Airspace
Docket No. 05—~AAL-36.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed

Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would create new Class E airspace at
Toksook Bay, AK. The intended effect of
this proposal is to create Class E
airspace upward from 700 ft. and 1,200
ft. above the surface to contain
Instrument Flight Rules (IFR) operations
at Toksook Bay, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed a
new SIAP for the Toksook Bay Airport.
The new approach is the Area
Navigation Global Positioning System
Runway RWY 34, original. New Class E
controlled airspace extending upward
from 700 ft. and 1,200 ft. above the
surface within the Toksook Bay Airport
area would be established by this action.
The proposed airspace is sufficient in
size to contain aircraft executing the
new instrument procedure at the
Toksook Bay Airport. Airspace from
1,200 ft. AGL and more than 12 miles
from the shoreline will be excluded
from this action. That controlled
airspace outside 12 miles from the
shoreline within 35 miles of the airport
will be created in coordination with the
FAA’s Airspace and Rules, Office of
System Operations Airspace and AIM,
by modifying existing Offshore Airspace
Area; Norton Sound Low Control Area,
in accordance with FAA Order 7400.2.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
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Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing a new instrument
procedure at Toksook Bay Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Toksook Bay, AK [New]

Toksook Bay Airport, AK
(Lat. 60°32°01” N., long. 165°06'49” W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Toksook Bay Airport and that
airspace extending upward from 1,200 feet
above the surface within a 35-mile radius of
lat. 60°21'17” N., long. 165°04’01” W.,
excluding that airspace more than 12 miles
from the shoreline.
* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05-22775 Filed 11-16-05; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22853; Airspace
Docket No. 05-AAL-34]

Proposed Revision of Class E
Airspace; Holy Cross, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
the Class E airspace at Holy Cross, AK.
Two new Standard Instrument
Approach Procedures (SIAPs) and a
revised Departure Procedure (DP) are
being published for the Holy Cross
Airport. Adoption of this proposal
would result in revised Class E airspace
upward from 700 feet (ft.) above the
surface at Holy Cross, AK.
DATES: Comments must be received on
or before January 3, 2006.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-22854/
Airspace Docket No. 05-AAL-34, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours

at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; email:

gary.ctr.rolf@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-22854/Airspace
Docket No. 05—AAL—-34.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
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request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at
Holy Cross, AK. The intended effect of
this proposal is to modify Class E
airspace upward from 700 ft. above the
surface to contain Instrument Flight
Rules (IFR) operations at Holy Cross,
AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed two
new SIAPs and revised the DP for the
Holy Cross Airport. The new
approaches are: (1) Area Navigation
(Global Positioning System) (RNAV
(GPS)) Runway (RWY) 01, original; (2)
RNAV (GPS) RWY 19, original. The
unnamed revised DP is published in the
front of the U.S. Terminal Procedures
Alaska Vol 1. Modified Class E
controlled airspace extending upward
from 700 ft. above the surface within the
Holy Cross Airport area would be
established by this action. The proposed
airspace is sufficient to contain aircraft
executing the new instrument
procedures at the Holy Cross Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive

Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to modify the Class
E airspace sufficiently to contain aircraft
executing instrument procedures at
Holy Cross Airport and represents the
FAA'’s continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Holy Cross, AK [Revised]

Holy Cross Airport, AK
(Lat. 62°11°18” N., long. 159°46’30” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Holy Cross Airport.

* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05-22774 Filed 11-16—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-22855; Airspace
Docket No. 05-AAL-35]

Proposed Establishment of Class E
Airspace; Chignik, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E airspace at Chignik,
AK. A new Standard Instrument
Approach Procedure (SIAP) is being
published for the Chignik Airport.
Adoption of this proposal would result
in creation of new Class E airspace
upward from 700 feet (ft.) and 1,200 ft.
above the surface at Chignik, AK.
DATES: Comments must be received on
or before January 3, 2006.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-22855/
Airspace Docket No. 05—-AAL-35, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
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Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-22855/Airspace
Docket No. 05-AAL-35.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a

request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would create new Class E airspace at
Chignik, AK. The intended effect of this
proposal is to create Class E airspace
upward from 700 ft. and 1,200 ft. above
the surface to contain Instrument Flight
Rules (IFR) operations at Chignik, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed a
new SIAP for the Chignik Airport. The
new approach is the Area Navigation
Global Positioning System Runway
RWY 01, original. New Class E
controlled airspace extending upward
from 700 ft. and 1,200 ft. above the
surface within the Chignik Airport area
would be established by this action. The
proposed airspace is sufficient in size to
contain aircraft executing the new
instrument procedure at the Chignik
Airport. Airspace from 1,200 ft. AGL
and more than 12 Nautical Miles (NM)
from the shoreline will be excluded
from this action. That controlled
airspace outside 12 NM from the
shoreline within 72.8 NM of the airport
will be created in coordination with HQ
FAA ATA-400 by modifying existing
Offshore Airspace Areas; Woody Island
Low Control Area and Control Area
1234L, in accordance with FAA Order
7400.2.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an

established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing a new instrument
procedure at Chignik Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
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Administration Order 7400.9N,

Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Chignik, AK [New]

Chignik Airport, AK

(Lat. 56°18’41” N., long. 158°2224” W.)
That airspace extending upward from 700

feet above the surface within a 6.3-mile

radius of the Chignik Airport and that

airspace extending upward from 1,200 feet

above the surface within a 72.8-mile radius

of the Chignik Airport, excluding that

airspace more than 12 nautical miles from

the shoreline.

* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05-22773 Filed 11-16—05; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22111; Airspace
Docket No. 05-AAL-14]

Proposed Establishment of Class E
Airspace; Koyuk, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish new Class E airspace at Koyuk,
AK. Two revised procedures and one
new Standard Instrument Approach
Procedure (SIAP) are being published
for the Koyuk Airport. Additional Class
E Airspace is needed to contain aircraft
executing instrument approaches at
Koyuk Airport. Additionally, one small
section of Class G airspace surrounded
by Class E airspace will be converted to
Class E airspace by this action.
Adoption of this proposal would result
in creation of additional Class E
airspace upward from 700 feet (ft.) and

1,200 ft. above the surface at Koyuk, AK.

DATES: Comments must be received on
or before January 3, 2006.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC

20590-0001. You must identify the
docket number FAA-2005-22111/
Airspace Docket No. 05—~AAL—-14, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; email: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-22111/Airspace
Docket No. 05—~AAL-14.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the

closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Document’s web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise existing Class E airspace at
Koyuk, AK. The intended effect of this
proposal is to create additional Class E
airspace upward from 1,200 ft. above
the surface to contain Instrument Flight
Rules (IFR) operations at Koyuk, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed one
new SIAP and revised two SIAPs for the
Koyuk Airport. The new approach is (1)
Area Navigation (Global Positioning
System) (RNAV (GPS)) Runway (RWY)
01, original. The two revised approaches
are (1) Non Directional Beacon (NDB)
Distance Measuring Equipment (DME)
RWY 02, amendment (Amdt) 1, and (2)
NDB RWY 01, Amdt 1. Additionally,
one small area of Class G airspace
surrounded by Class E airspace will be
converted to Class E airspace. This
action will simplify the airspace in this
area. The Class E controlled airspace
extending upward from 1,200 ft. above
the surface within the Koyuk Airport
area would be revised by this action.
The proposed airspace is sufficient to
contain aircraft executing the new and
revised instrument procedures at the
Koyuk Airport.
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The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2004, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to establish Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Koyuk Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be
amended as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Koyuk, AK [Revised]

Koyuk Airport, AK

(Lat. 64°56’22” N., long. 161°09'15” W.)
Koyuk NDB, AK

(Lat. 64°55’55” N., long. 161°08'52” W.)
Norton Bay NDB, AK

(Lat. 64°41°46” N., long. 162°03'47” W.)

That airspace extending upward from 700
feet above the surface within a 9-mile radius
of the Koyuk Airport and 4 miles west and
8 miles east of the Koyuk NDB 210° bearing
extending from the 9-mile radius to 17 miles
southwest of the airport; and that airspace
extending upward from 1,200 feet above the
surface within 5 miles west and 11 miles east
of the Koyuk NDB 210° bearing extending
from the NDB to 30 miles southwest of the
NDB and 4.5 miles either side of the line
between the Norton Bay NDB and the Koyuk
NDB, and the area within 20 miles of the
Koyuk Airport extending clockwise from the
Koyuk NDB 140° bearing to the 187° bearing,
and the area within 25 miles of the Koyuk
Airport extending clockwise from the Koyuk
NDB 220° bearing to the 230° bearing.

* * * * *

Issued in Anchorage, AK, on November 8,
2005.

Michael A. Tarr,

Manager, Operations Support.

[FR Doc. 05-22772 Filed 11-16—05; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 5420
[WO-270-1820-00-24 1A]
RIN 1004-AD70

Preparation for Sale

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Land
Management (BLM) proposes to amend
its regulations on preparation for timber
sales to allow third party scaling on
density management sales with an
upper limit on the quadratic mean
diameter at breast height (DBH) of the
trees to be harvested of 20 inches. Third
party scaling would be limited to the
situations described in the amended
provision, that is, if a timber disaster
has occurred and a critical resource loss
is imminent, and tree cruising and BLM
scaling are inadequate to permit orderly
disposal of the damaged timber, or if
BLM is carrying out density
management timber sales subject to the
size limits stated above. Thus, third
party scaling would generally not be
used for sales of higher-value and/or
larger diameter timber. BLM is
amending the regulations in order to
improve the efficiency of density
management timber sales where the
timber to be harvested may be
designated by prescription (a written
prescription included in the timber sale
contract). The regulations will no longer
require that BLM perform all scaling
except in the event that a timber disaster
is threatening imminent critical
resource loss, and scaling by BLM
would be inadequate to permit orderly
disposal of the damaged timber. In the
case of density management timber sales
when the quadratic mean DBH of trees
to be cut and removed is equal to or less
than 20 inches, the regulations will only
allow third party scaling by scalers or
scaling bureaus under contract to BLM.
DATES: Comments must be received,
postmarked, or electronically dated on
or before January 17, 2006. BLM will not
necessarily consider any comments
received, postmarked, or electronically
dated after the above date in making its
decision on the final rule.
ADDRESSES: Mail: Director (630), Bureau
of Land Management, Eastern States
Office, 7450 Boston Boulevard,
Springfield, Virginia 22153, Attention:
RIN 1004-AD70.

Personal or messenger delivery: 1620
L Street NW., Suite 401, Washington,
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DC 20036. Internet e-mail:

comments_washington@blm.gov.
Federal eRulemaking Portal: http://

www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
technical questions about the rule,
contact Lyndon Werner at (503) 808—
6071 or Scott Lieurance at (202) 452—
0316. For procedural questions about
the rulemaking process, contact Ted
Hudson at (202) 452—5042. Persons who
use a telecommunications device for the
deaf (TDD) may contact these persons
through the Federal Information Relay
Service (FIRS) at 1-800-877-8339, 24
hours a day, 7 days a week.
SUPPLEMENTARY INFORMATION:

1. Public Comment Procedures
1I. Background

III. Discussion of Proposed Rule
IV. Procedural Matters

1. Public Comment Procedures

Electronic Access and Filing Address

You may view an electronic version of
this proposed rule at BLM’s Internet
home page: http://www.blm.gov. You
may also comment via the Internet to:
Comments_Washington@blm.gov. Please
also include ““Attention: 1004-AD70”
and your name and return address in
your Internet message. If you do not
receive a confirmation from the system
that we have received your Internet
message, contact us directly at (202)
452-5030.

Federal eRulemaking Portal: http://
www.regulations.gov.

Written Comments

Written comments on the proposed
rule should be specific, should be
confined to issues pertinent to the
proposed rule, and should explain the
reason for any recommended change.
Where possible, comments should
reference the specific section or
paragraph of the proposal which the
commenter is addressing. BLM may not
necessarily consider or include in the
Administrative Record for the final rule
comments which BLM receives after the
close of the comment period (See DATES)
or comments delivered to an address
other than those listed above (See
ADDRESSES).

Comments, including names, street
addresses, and other contact
information of respondents, will be
available for public review at 1620 L
Street, NW., Room 401, Washington,
DC, during regular business hours (7:45
a.m. to 4:15 p.m.), Monday through
Friday, except Federal holidays.
Individual respondents may request
confidentiality. If you wish to request
that BLM consider withholding your
name, street address, and other contact

information (such as: Internet address,
FAX or phone number) from public
review or from disclosure under the
Freedom of Information Act, you must
state this prominently at the beginning
of your comment. BLM will honor
requests for confidentiality on a case-by-
case basis to the extent allowed by law.
BLM will make available for public
inspection in their entirety all
submissions from organizations or
businesses, and from individuals
identifying themselves as
representatives or officials of
organizations or businesses.

II. Background

BLM Districts have been testing
different methods of selling timber, such
as Designation-by-Prescription (DxP),
attempting to gain efficiencies,
especially with a program comprised of
substantially more density management
and small logs than was historically the
case. This testing has revealed that the
gain in efficiency by using such
methods is lost due to the regulatory
requirement that BLM personnel
conduct all the scaling if a DxP sale is
scale as opposed to lump-sum.
Otherwise, scale DxP sales can be more
efficient in certain situations (small
diameter density management).

43 CFR 5422.1 states: “[a]s the general
practice, the Bureau will sell timber on
a tree cruise basis,” which means lump-
sum sales. Section 5422.2(a) states:
“[s]caling by the Bureau will be used
from time to time for administrative
reasons.” Lump-sum is the default, and
there must be an interest-of-the-
Government reason to conduct a scale
sale.

43 CFR 5422.2(b) allows third-party
scaling when all of three conditions are
met:

(1) A timber disaster has occurred;

(2) A critical resource loss is
imminent; and

(3) Lump-sum timber measurement
practices are inadequate to permit
orderly disposal of the damaged timber.

Regular commercial density
management sales obviously do not
meet these conditions. The definition of
third-party scaling found in 43 CFR
5400.0-5 is ‘‘the measurement of logs by
a scaling organization, other than a
Government agency, approved by the
Bureau.” This includes the non-
governmental Scaling Bureaus that
normally contract with purchasers to
scale in mill yards. BLM does contract
with these Scaling Bureaus to scale for
administrative check scales.

Historically, BLM timber sales,
particularly in western Oregon, were
clearcuts of high-value large timber. Log
accountability was the principal reason

for the aforementioned regulations
limiting scale sales and third-party
scaling. These provisions are intended
to minimize the potential for log theft.
Today’s sale program, however, has a
considerable component of density
management sales in lower-value,
smaller-log situations that meet one or
more of the following objectives:
Growth enhancement, habitat
restoration, or fuels/fire hazard
reduction. Density management sales
are timber sales intended to accomplish
these objectives by removing smaller
trees and understory that may inhibit
growth or forest health or contribute to
fuel buildup. In addition, density
management sales intended to enhance
wildlife habitat may remove some
dominant and co-dominant trees in the
forest stand to enhance biological
diversity. Smaller logs cannot be
efficiently and effectively truck scaled.
Scaling in the mill yards as trucks are
unloaded is faster and more accurate.
BLM does not intend a major shift to
scale sales for density management.
Rather, we seek to have a multifaceted
“tool kit” of sale method options in
order to maintain as cost effective a
program as possible. It is not in the best
interest of the Government to scale all
density management sales. In certain
cases, the costs of administering a lump-
sum sale are less than costs of
conducting scaling, making the lump-
sum sale the preferred in-the-interest-of-
the-Government option.

III. Discussion of Proposed Rule

The proposed rule would add one
sentence to section 5422.2 on scale
sales: “BLM may also order third party
scaling, only by scalers or scaling
bureaus under contract to BLM, for the
scaling of density management timber
sales when the quadratic mean diameter
of the trees to be cut and removed is
equal to or less than 20 inches.” (The
quadratic mean diameter is a measure
used by foresters as an index of the size
of trees in a stand. According to the
Dictionary of Forestry, the quadratic
mean diameter is the diameter of the
tree corresponding to the tree of mean
basal area. Basal area is the cross-
sectional area of a tree measured at
breast height. The basal area of a tree
with DBH equal to the quadratic mean
diameter is equal to the mean basal area
of the stand.) This will enable us to
conduct density management sales
while taking advantage of the improved
economies that third party scaling may
provide, such as by allowing scaling in
the mill yards as trucks are unloaded,
which is faster and more accurate.

For the sake of clarity, we also
propose to divide section 5422.2(b) into
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three paragraphs, the second of which
would comprise this new provision.
Paragraph (b)(1) would consist of the
first sentence of existing paragraph (b),
which covers the disaster situation in
which third party scaling is allowed,
and paragraph (b)(3) would consist of
the second sentence of existing
paragraph (b), which requires that third
party scaling must follow BLM
standards in use for timber depletion
computations, so that we can make sure
that sales conform with sustained yield
principles. Redesignated paragraph
(b)(1) would also be amended editorially
to read in active voice. Neither
paragraph (b)(1) nor (b)(3) would
contain substantive changes.

IV. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

This proposed rule is not a significant
regulatory action and is not subject to
review by Office of Management and
Budget under Executive Order 12866.
The proposed rule will not have an
effect of $100 million or more on the
economy. The average cost of contract
scaling is approximately $1.50 per
thousand board feet. The approximate
average annual number of sales
contracts over the past several years that
would qualify for third party scaling
under the proposed rule has been ten
sales. The new provision would enable
BLM to prepare and administer certain
contracts (that otherwise qualify to be
sold as a scale sale) more efficiently,
saving approximately $90,000 per year.
These savings are not directly passed
onto purchasers. There may be a slight
saving to a purchaser of a scale sale over
a lump sum sale due to their not having
to conduct pre-sale measures of the sale
volume to the same intensity.

For the same reasons, the proposed
rule will not adversely affect in a
material way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The rule would impose no requirements
on any governmental entities.

The proposed rule will not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency. The
approach in the proposed rule is similar
to that of the Forest Service in using
third-party scaling.

The proposed rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the right
or obligations of their recipients, having
no effect on any of these matters; nor do
they raise novel legal or policy issues.

Clarity of the Regulations

Executive Order 12866 requires each
agency to write regulations that are
simple and easy to understand. We
invite your comments on how to make
these proposed regulations easier to
understand, including answers to
questions such as the following:

1. Are the requirements in the
proposed regulations clearly stated?

2. Do the proposed regulations
contain technical language or jargon that
interferes with their clarity?

3. Does the format of the proposed
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?

4. Would the regulations be easier to
understand if they were divided into
more (but shorter) sections? (A
““section” appears in bold type and is
preceded by the symbol “§” and a
numbered heading, for example
“§5422.2 Scale sales.”)

5. Is the description of the proposed
regulations in the SUPPLEMENTARY
INFORMATION section of this preamble
helpful in understanding the proposed
regulations? How could this description
be more helpful in making the proposed
regulations easier to understand?

Please send any comments you have
on the clarity of the regulations to the
address specified in the ADDRESSES
section.

National Environmental Policy Act

BLM has determined that this
proposed rule authorizing certain timber
cuts to be scaled by BLM-approved third
parties is a regulation of an
administrative and financial nature.
Therefore, it is categorically excluded
from environmental review under
section 102(2)(C) of the National
Environmental Policy Act, pursuant to
516 Departmental Manual (DM),
Chapter 2, Appendix 1. In addition, the
proposed rule does not meet any of the
10 criteria for exceptions to categorical
exclusions listed in 516 DM, Chapter 2,
Appendix 2. Pursuant to Council on
Environmental Quality regulations (40
CFR 1508.4) and the environmental
policies and procedures of the
Department of the Interior, the term
““categorical exclusions” means a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment and that have been found
to have no such effect in procedures
adopted by a Federal agency and for
which neither an environmental
assessment nor an environmental
impact statement is required.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980, as amended, 5
U.S.C. 601-612, to ensure that
Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. The proposed rule would likely
provide additional business
opportunities to scalers and scaling
bureaus, which are mostly if not all
small entities. The average cost of
contract scaling is approximately $1.50
per thousand board feet. The
approximate average annual number of
sales contracts over the past several
years that would qualify for third party
scaling under the proposed rule has
been ten sales. The new provision
would enable BLM to prepare and
administer certain contracts (that
otherwise qualify to be sold as a scale
sale) more efficiently, saving
approximately $90,000 per year. These
savings are not directly passed onto the
purchasers. There may be a slight saving
to a purchaser of a scale sale over a
lump sum sale due to their not having
to conduct pre-sale measures of the sale
volume to the same intensity. Therefore,
BLM has determined under the RFA
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This proposed rule is not a ‘“‘major
rule” as defined at 5 U.S.C. 804(2). That
is, it would not have an annual effect on
the economy of $100 million or more; it
would not result in major cost or price
increases for consumers, industries,
government agencies, or regions; and it
would not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
It would merely allow BLM to contract
out a management step in timber
volume measurement for some types of
timber sales to non-governmental
entities that can operate more efficiently
than the Bureau.

Unfunded Mandates Reform Act

These proposed regulations do not
impose an unfunded mandate on State,
local, or tribal governments or the
private sector, in the aggregate, of $100
million or more per year; nor do these
proposed regulations have a significant
or unique effect on State, local, or tribal
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governments. The rule would impose no power and responsibilities between the Dated: November 3, 2005.
requirements on any of these entities. Federal Government and Indian Tribes.  Chad Calvert,
We have already shown, in the previous There will be some small economic Acting Assistant Secretary, Land and
paragraphs of this section of the benefit to scalers and scaling bureaus, Minerals Management.

preamble, that the change proposed in
this rule would not have effects
approaching $100 million per year on
the private sector. Therefore, BLM is not
required to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.)

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

The proposed rule is not a
government action capable of interfering
with constitutionally protected property
rights. The rule would allow BLM to
contract out one step in the timber
volume measurement process, and
would not provide for the taking or
reduction in value of, or any other effect
on any private property. Therefore, the
Department of the Interior has
determined that the rule would not
cause a taking of private property or
require further discussion of takings
implications under this Executive
Order.

Executive Order 13132, Federalism

The proposed rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. It would not apply
to states or local governments or state or
local governmental entities. Therefore,
in accordance with Executive Order
13132, BLM has determined that this
proposed rule does not have sufficient
federalism implications to warrant
preparation of a federalism assessment.

Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
Office of the Solicitor has determined
that this proposed rule would not
unduly burden the judicial system and
that it meets the requirements of
sections 3(a) and 3(b)(2) of the Order.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have found that this
proposed rule does not include policies
that have Tribal implications. There are
no substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of

and therefore to any American Indians
that may be employed by or otherwise
financially connected to such entities.
There are, however, no policy
implications that require consultation
with Indian Tribes.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

In accordance with Executive Order
13211, BLM has determined that the
proposed rule will not have substantial
direct effects on the energy supply,
distribution, or use, including a shortfall
in supply or price increase. The rule
does not relate to energy supply,
distribution, or use in any respect.

Executive Order 13352, Facilitation of
Cooperative Conservation

In accordance with Executive Order
13352, BLM has determined that this
proposed rule is purely administrative
and does not affect cooperative
conservation. This proposed rule takes
appropriate account of and considers
the interests of persons with ownership
or other legally recognized interests in
land or other natural resources because
it does not interfere with such interests.
The proposed rule solely affects a
Federal responsibility not involving
state or local participation, and has no
impact on public health and safety.

Paperwork Reduction Act

These proposed regulations do not
contain information collection
requirements that the Office of
Management and Budget must approve
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501 et seq.

Author

The principal authors of this
proposed rule are Kenny McDaniel,
Manager, Gunnison Field Office,
Colorado, Scott Lieurance, Forester—
Senior Specialist, Washington Office,
and Lyndon Werner, Forester, Oregon
State Office, assisted by Ted Hudson,
Senior Regulatory Specialist,
Washington Office, Bureau of Land
Management.

List of Subjects in 43 CFR Part 5420

Forests and forest products,
Government contracts, Public lands,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons stated in
the preamble and under the authorities
stated below, BLM proposes to amend
43 CFR part 5420 as set forth below:

PART 5420—PREPARATION FOR
SALE

1. The authority citation for part 5420
continues to read as follows:

Authority: 61 Stat. 681, as amended, 69
Stat. 367; Sec. 5, 50 Stat. 875; 30 U.S.C. 601
et seq.; 43 U.S.C. 1181e.

Subpart 5422—Volume Measurements

2. Amend section 5422.2 by revising
paragraph (b) to read as follows:

§5422.2 Scale sales.

* * * * *

(b) (1) BLM may order third party
scaling after determining that all of the
following factors exist:

(i) A timber disaster has occurred;

(ii) A critical resource loss is
imminent; and

(iii) Measurement practices listed in
§5422.1 and paragraph (a) of this
section are inadequate to permit orderly
disposal of the damaged timber.

(2) BLM may also order third party
scaling, only by scalers or scaling
bureaus under contract to BLM, for the
scaling of density management timber
sales when the quadratic mean diameter
of the trees to be cut and removed is
equal to or less than 20 inches.

(3) Third party scaling volumes must
be capable of being equated to BLM
standards in use for timber depletion
computations, to insure conformance
with sustained yield principles.

[FR Doc. 05-22779 Filed 11-16—05; 8:45 am]
BILLING CODE 4310-84-P
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SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the
reopening of the comment period on the
proposed designation of critical habitat
for the Sonoma County population of
the California tiger salamander. We are
reopening the comment period to allow
all interested parties an opportunity to
comment simultaneously on the
proposed rule and an alternative we are
considering in our approach to this
designation. We are considering a final
designation of 21,298 ac (8,519 ha) or
less due to an alternative methodology
for designating critical habitat (see
discussion below). The final critical
habitat rule is due to the Federal
Register on December 1, 2005.
Comments previously submitted need
not be resubmitted as they will be
incorporated into the public record as
part of this comment period, and will be
considered in preparation of the final
rule.

DATES: We will accept public comments
until November 28, 2005.

ADDRESSES: Written comments and
materials may be submitted to us by any
one of the following methods:

1. You may submit written comments
and information to the Field Supervisor,
U.S. Fish and Wildlife Service, 2800
Cottage Way, Suite W-2605,
Sacramento, CA 95825;

2. You may hand-deliver written
comments and information to our
Sacramento Fish and Wildlife Office, at
the above address, or fax your
comments to 916/414-6713; or

3. You may send comments by
electronic mail (e-mail) to:
fwsonoma_tiger_salamander@fws.gov.
For directions on how to file comments
electronically, see the “Public
Comments Solicited” section. In the
event that our Internet connection is not
functional, please submit your
comments by the alternate methods
mentioned above.

Copies of the proposed rule and draft
economic analysis for critical habitat
designation are available on the Internet
at http://www.fws.gov/sacramento or
from the Sacramento Fish and Wildlife
Office at the address and contact
numbers above.

FOR FURTHER INFORMATION CONTACT:
Arnold Roessler, Sacramento Fish and
Wildlife Office, at the address above
(telephone 916/414-6600; facsimile
916/414-6713).

SUPPLEMENTARY INFORMATION:

Public Comments Solicited

We will accept written comments and
information during this reopened
comment period. We solicit comments
on the original proposed critical habitat

designation (70 FR 44301; August 2,
2005), on our draft economic analysis of
the proposed designation, and on the
alternative included with this notice.
We will consider information and
recommendations from all interested
parties. We are particularly interested in
comments concerning:

(1) The reasons why any habitat
should or should not be determined to
be critical habitat, as provided by
section 4 of the Act, including whether
the benefit of designation will outweigh
any threats to the species due to
designation;

(2) Specific information on the
amount and distribution of California
tiger salamander (CTS) habitat proposed
to be designated in this alternative, what
areas should be included in the
designation or which should not
compared to the original proposed
critical habitat;

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
habitat;

(4) Any foreseeable economic,
national security, or other potential
impacts resulting from the proposed
designation and this alternative and, in
particular, any impacts on small
entities; and

(5) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concern and
comments.

(6) The local governments of Sonoma
County including the county itself are
considering adopting a county-wide
conservation plan preceded by an
interim operating agreement to protect
the salamander until the local plan can
be finalized and formally adopted. If the
interim implementation agreement can
be finalized in time, the Service will
include the existence of the plan in its
determination of critical habitat for both
the purposes of a 3(5)(A) determination
and a 4(b)(2) determination. We are
continuing to request comment on the
Santa Rosa Plain Conservation Strategy,
as requested in the proposed rule, the
interim agreement and whether the
Service should consider them in
determinations under 4(b)(2) under the
Act.

An area may be excluded from critical
habitat if it is determined that the
benefits of such exclusion outweigh the
benefits of including the particular area
as critical habitat, unless the failure to
designate such area as critical habitat
will result in the extinction of the
species. We may exclude an area from
designated critical habitat based on

economic impacts, national security, or
any other relevant impact.

All previous comments and
information submitted during the initial
comment period on the August 2, 2005,
proposed rule (70 FR 44301) and the
reopened comment period following the
October 25, 2005, notice of availability
of the draft economic analysis (70 FR
61591) need not be resubmitted. If you
wish to comment, you may submit your
comments and materials concerning the
draft economic analysis and the
proposed rule by any one of several
methods (see ADDRESSES section). Our
final designation of critical habitat will
take into consideration all comments
and any additional information we
received during both comment periods.
On the basis of public comment on this
analysis and on the critical habitat
proposal, and the final economic
analysis, we may, during the
development of our final determination,
find that areas proposed do not meet the
definition of critical habitat, are
appropriate for exclusion under section
4(b)(2) of the Act, or are not appropriate
for exclusion.

Please submit electronic comments in
an ASCII file format and avoid the use
of special characters and encryption.
Please also include “Attn: RIN 1018-
AU23” and your name and return
address in your e-mail message. If you
do not receive a confirmation from the
system that we have received your e-
mail message, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home addresses from
the rulemaking record, which we will
honor to the extent allowable by law. In
some circumstances, we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
law. If you wish for us to withhold your
name and/or address, you must state
this prominently at the beginning of
your comments. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Comments and materials received, as
well as supporting documentation used
in preparation of the proposal to
designate critical habitat, will be
available for inspection, by
appointment, during normal business
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hours, at the Sacramento Fish and
Wildlife Office (see ADDRESSES).

Copies of the proposed rule and draft
economic analysis are available on the
Internet at: hitp://www.fws.gov/
sacramento/. You may also obtain
copies of the proposed rule and
economic analysis from the Sacramento
Fish and Wildlife Office (see
ADDRESSES), or by calling 916/414-6600.

Background
Previous Federal Actions

The Sonoma County Distinct
Population Segment (DPS) of the
California tiger salamander was
emergency listed as endangered on July
22,2002 (67 FR 47726). On March 19,
2003, we made a final determination of
endangered status for the Sonoma
County DPS of the California tiger
salamander (68 FR 13498).

On August 2, 2005, we proposed to
designate a total of 74,223 acres (30,037
hectares) as critical habitat in Sonoma
County, California (70 FR 44301). The
majority of the proposed designation
occurs on privately owned lands. No
known Tribal lands have been included
in the proposed designation.

Alternative Under Consideration
Current Proposal

We are considering a final designation
of 21,298 ac (8,519 ha) or less due to an
alternative methodology for identifying
critical habitat and mapping
refinements. We are also requesting
information regarding possible
exclusions under section 4(b)(2) of the
Endangered Species Act (Act). See
discussion below. Pursuant to court
order, the final critical habitat rule is
due to the Federal Register on
December 1, 2005.

For information on the primary
constituent elements (PCEs) for the
California tiger salamander Sonoma
County DPS, see the proposed rule
(August 2, 2005; 70 FR 44301). The
PCEs remain the same as in the
proposed rule.

Methodology/Criteria To Identify the
Alternative Under Consideration

In the proposed critical habitat rule
for the Sonoma population of the
California tiger salamander, we
identified the historical and potential

range of the species in Sonoma County,
utilizing all known breeding and adult
locality data and GIS resources available
to this office. We are currently taking
into consideration comments received
from the public and beginning to outline
possible exclusions from habitat
containing features essential to the
conservation of the species as outlined
below. In the course of these
refinements, we have developed an
alternative that we are now considering
for designation.

Conserving California tiger
salamanders over the long term requires
a three-pronged approach: (1) Protecting
the hydrology and water quality of
breeding pools and ponds; (2) retaining
or providing for connectivity between
breeding locations for genetic exchange
and recolonization; and (3) protecting
sufficient upland habitat around each
breeding location to allow for enough
adult survival to maintain a breeding
population over the long term. We have
developed this alternative to focus on
providing sufficient breeding and
upland habitat to maintain and sustain
existing populations of salamanders in
documented breeding sites (vernal pool
complexes) identified within Sonoma
County.

The final listing rule identified the
Sonoma County DPS California tiger
salamander as occupying at least eight
known breeding sites consisting of
vernal pools, seasonal wetlands, and
other water bodies surrounded by
supporting upland and dispersal
habitats (i.e., vernal pool complexes)
with varying levels of fragmentation due
to urban development. These complexes
are generally described as the (1) Hall
Road Preserve; (2) FEMA/ Broadmore
North Preserve; (3) Engel Preserve; (4)
Northwest Air Center; (5) Southwest Air
Center; (6) North Air Center; (7) Wright
Avenue; and (8) South Ludwig Avenue
(68 FR 13498, March 19, 2003). These
eight breeding sites (vernal pool
complexes) are distributed in the City of
Santa Rosa, and the immediate
associated unincorporated areas, an area
approximately 5 mi (8 km) by 4 mi (6
km) wide. California tiger salamanders
were also known to occur south to the
Cotati area. Four additional known
breeding sites were converted into
unsuitable habitat in the two years prior
to listing, and a fifth breeding site near

Cotati was converted to unsuitable
habitat shortly after the emergency
listing went into effect.

Consistent with the methodology used
to map habitat containing features
essential to the conservation of the
Santa Barbara and Central populations
of the California tiger salamander, we
began mapping habitat by buffering
known salamander breeding locations
by a distance of 0.70 mi (1.1 km) to
capture dispersal and upland habitat
use. Trenham et al. (2001), investigated
movements of California tiger
salamanders between breeding ponds
and projected that 0.70 mi (1.1 km)
would encompass 99 percent of all
interpond dispersal (Trenham et al.
2001).

Buffering known breeding sites by
0.70 m (1.1 km) will also encompass
both the breeding habitat and the
upland habitat surrounding the ponds
where juvenile and adult California tiger
salamanders live during the majority of
their life cycle. California tiger
salamanders frequently move from their
breeding ponds in search of suitable
upland refugia. A mark-recapture study
demonstrated that California tiger
salamanders commonly moved between
ponds separated by 2,200 ft (671 m)
(Trenham et al. 2001), and in another
study, 16 percent of juvenile captures
occurred at 2,296 ft (700 m) (Trenham
et al. 2001). Trenham and Shaffer (in
review) estimated that conserving
upland habitats within 2,200 ft (671 m)
of breeding ponds would protect 95
percent of California tiger salamanders
at their study location in Solano County.
Finally, a buffer of 0.70 m (1.1 km) will
help protect breeding site watersheds,
which is important for two reasons: (1)
to ensure that the amount of water
entering the pond is not altered in a
manner that would allow for
colonization of breeding sites by non-
native predators, which can prey upon
California tiger salamander eggs and
larvae; and (2) to preserve water quality
by minimizing the entry of sediments
and other contaminants to the breeding
ponds.

See Figure 1 for map of an alternative
we are considering in our approach to
this designation for the Sonoma County
DPS of the California tiger salamander.

BILLING CODE 4310-55-P
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Figure 1.

Alternative Critical Habitat for the Sonoma Distinct
Population Segment of the California Tiger Salamander
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New Information
Occupation Since Time of Listing

We have new records of California
tiger salamanders within the same

vernal pool complexes in which
salamanders were known at the time of
listing. We have also identified one
additional breeding site containing a
complex of vernal pools generally
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described as the Duer/Kelly Farms site,
located west of the Hall Road Preserve
and north of the intersection of Highway
12 and Duer Road. Any of the breeding
sites or vernal pool complexes may
contain one or more breeding pools in
a given year, and the number and
location of breeding pools within a
complex varies from one year to
another. Individual salamanders have
been detected both in breeding pools
and in the surrounding uplands (e.g.,
road kills, trapping during surveys).

Potential Exclusions

There are no federal lands or
approved habitat conservation plans
within the proposed designation. The
following exclusions to the alternative
under section 4(b)(2) may be
considered:

B Most or all of the alternative
designation, on the basis of the
conservation benefits that will be
provided by the draft Santa Rosa Plain

B Conservation banks owned by
private landowners and managed for the
benefit of California tiger salamander
and other vernal pool species (acreage
estimate currently unavailable).

Future Refinements

At this time we are unable to further
refine the attached map, however, we
recognize that upland habitat features
will influence California tiger
salamander movements within a
particular landscape. Therefore, where
we have site-specific information on
those features, such as land use,
topography, and geologic landform, we
intend to restrict the proposed essential
habitat lines to reflect that information.
Examples of features we intend to
remove from the final designation of
critical habitat would likely include: (1)
Commercial or residential developed
areas; (2) upland habitat separated from
the breeding habitat by a substantial
barrier (e.g., State Highway); (3) habitat

features; or (5) other such areas that do
not contain sufficient PCEs to support
the California tiger salamander.

Economics

The economic impact of the
alternative on land development is
$195,863,729. The revised impact on
transportation projects is $426,000. The
total revised cost of designation is thus
$196,289,729, or $17,316,226
annualized over 20 years. In the event
that portions of critical habitat within
the urban growth boundaries are
excluded, the cost drops to
$128,008,620. These findings are
summarized in Table 1. Table 2 displays
these i