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REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 77
[Docket No. 05—-035—1]

Tuberculosis in Cattle and Bison; State
and Zone Designations; Michigan

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the bovine
tuberculosis regulations to designate the
Upper Peninsula of the State of
Michigan as an accredited-free zone. We
have determined that Michigan meets
the requirements for zone recognition
and that the Upper Peninsula meets the
criteria for designation as an accredited-
free zone. This action relieves
restrictions on the interstate movement
of cattle and bison from the Upper
Peninsula.

DATES: This interim rule is effective
September 30, 2005. We will consider
all comments that we receive on or
before December 5, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05—035-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road

Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-035-1.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Michael Dutcher, Senior Staff
Veterinarian, National Tuberculosis
Eradication Program, VS, APHIS, 4700
River Road Unit 43, Riverdale, MD
20737; (301) 734—5467.
SUPPLEMENTARY INFORMATION:

Background

Bovine tuberculosis is a contagious
and infectious granulomatous disease
caused by Mycobacterium bovis. It
affects cattle, bison, deer, elk, goats, and
other warm-blooded species, including
humans. Bovine tuberculosis in infected
animals and humans manifests itself in
lesions of the lung, bone, and other
body parts, causes weight loss and
general debilitation, and can be fatal. At
the beginning of the last century, bovine
tuberculosis caused more losses of
livestock than all other livestock
diseases combined. This prompted the
establishment of the National
Cooperative State/Federal Bovine
Tuberculosis Eradication Program for
bovine tuberculosis in livestock.
Through this program, the Animal and
Plant Health Inspection Service (APHIS)
works cooperatively with the national
livestock industry and State animal
health agencies to eradicate tuberculosis
from domestic livestock in the United
States and prevent its recurrence.

Federal regulations implementing this
program are contained in 9 CFR part 77
“Tuberculosis” (referred to below as the

regulations), and in the “Uniform
Methods and Rules—Bovine
Tuberculosis Eradication’” (UMR),
which is incorporated by reference into
the regulations. The regulations restrict
the interstate movement of cattle, bison,
and captive cervids to prevent the
spread of tuberculosis. Subpart B of the
regulations contains requirements for
the interstate movement of cattle and
bison not known to be infected with or
exposed to tuberculosis. The interstate
movement requirements depend upon
whether the animals are moved from an
accredited-free State or zone, modified
accredited advanced State or zone,
modified accredited State or zone,
accreditation preparatory State or zone,
or nonaccredited State or zone.

Conditions for Zone Recognition

Under §§77.3 and 77.4 of the
regulations, in order to qualify for zone
classification by APHIS, the State must
meet the following requirements:

1. The State must have adopted and
must be enforcing regulations that
impose restrictions on the intrastate
movement of cattle, bison, and captive
cervids that are substantially the same
as those in place in part 77 for the
interstate movement of those animals.

2. The designation of part of a State
as a zone must otherwise be adequate to
prevent the interstate spread of
tuberculosis.

3. The zones must be delineated by
the animal health authorities in the
State making the request for zone
recognition and must be approved by
the APHIS Administrator.

4. The request for zone classification
must demonstrate that the State has the
legal and financial resources to
implement and enforce a tuberculosis
eradication program and has in place an
infrastructure, laws, and regulations that
require and ensure that State and
Federal animal health authorities are
notified of tuberculosis cases in
domestic livestock or outbreaks in
wildlife.

5. The request for zone classification
must demonstrate that the State
maintains, in each intended zone,
clinical and epidemiological
surveillance of animal species at risk of
tuberculosis, at a rate that allows
detection of tuberculosis in the overall
population of livestock at a 2 percent
prevalence rate with 95 percent
confidence. The designated tuberculosis
epidemiologist must review reports of
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all testing for each zone within the State
within 30 days of the testing.

6. The State must enter into a
memorandum of understanding with
APHIS in which the State agrees to
adhere to any conditions for zone
recognition particular to that request.

Request for Third Zone in Michigan

The State of Michigan is currently
divided into two zones with different
classifications. The first zone, which is
classified as modified accredited,
comprises Alcona, Alpena, Antrim,
Charlevoix, Cheboygan, Crawford,
Emmet, Montmorency, Oscoda, Otsego,
and Presque Isle Counties and those
portions of Iosco and Ogemaw Counties
that are north of the southernmost
boundary of the Huron National Forest
and the Au Sable State Forest. The
second zone covers the remainder of the
State and is classified as modified
accredited advanced.

We have received from the State of
Michigan a request for recognition of a
portion of the modified accredited
advanced zone as a third zone.
Specifically, the State animal health
officials requested that Michigan’s
Upper Peninsula, which consists of
Alger, Baraga, Chippewa, Delta,
Dickinson, Gogebic, Houghton, Iron,
Keweenaw, Luce, Mackinac, Marquette,
Menominee, Ontonagon, and
Schoolcraft Counties, be recognized as a
separate zone. In their request, Michigan
officials demonstrated that Michigan
meets the requirements listed above for
the requested zone designation.
Therefore, in this interim rule, we are
recognizing Michigan’s Upper Peninsula
as a separate zone.

With regard to cattle and bison, State
animal health officials in Michigan have
demonstrated to APHIS that the Upper
Peninsula meets the criteria for
accredited-free status set forth in the
definition of accredited-free State or
zone in § 77.5 of the regulations. In
accordance with these conditions,
Michigan has demonstrated that the
Upper Peninsula has zero percent
prevalence of affected cattle or bison
herds and has had no findings of
tuberculosis in any cattle or bison herds
for the last 5 years. Additionally, the
State complies with the conditions of
the UMR.

Providing recognition of Michigan’s
Upper Peninsula as an accredited-free
zone will allow cattle producers in that
zone to move their cattle without a
tuberculosis test, thus saving time and
money. This action will therefore
relieve restrictions that are no longer
warranted, and facilitate further efforts
of the National Tuberculosis Eradication
Program.

Immediate Action

Immediate action is warranted to
relieve restrictions on the interstate
movement of cattle and bison from
those counties which make up
Michigan’s Upper Peninsula. We have
determined that Michigan’s Upper
Peninsula has satisfied the requirements
for designation as an accredited-free
zone in Michigan. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this action effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

The State of Michigan has been split
into two zones for bovine tuberculosis,
with one classified as modified
accredited and the other zone classified
as modified accredited advanced. We
are amending the regulations to
establish Michigan’s Upper Peninsula as
a third zone for bovine tuberculosis,
with the status level of accredited-free.

According to the size standard
established by the Small Business
Administration for producers of cattle
and calves (NAICS 112111, Beef cattle
ranching and farming), enterprises with
not more than $750,000 in annual
receipts qualify as small entities. Based
on data from the 2002 Census of
Agriculture, 814 operations in the
Upper Peninsula raised 54,315 cattle
and calves in 2002. In Michigan as a
whole, over 99 percent of entities
engaged in cattle farming are small
entities. In 2002, they owned an average
of 57 cattle and had an average income
of $19,620, well below the $750,000
criterion. Large operations had an
average of 2,112 cattle and an average
annual income of $1,692,590. The
proportion of small to large cattle
producers in the Upper Peninsula is
presumably similar to their proportion
State-wide. The overwhelming majority

of operations affected by the rule are
expected to be small.

Tuberculosis testing, which includes
veterinary fees and handling expenses,
costs about $10 to $15 per test. There
were 54,315 cattle and calves in the
Upper Peninsula in 2002. Of this total,
about 50 percent were breeding animals
and the rest were animals in feedlots
and outside feedlots. About 10 percent
of those non-breeding cattle and calves
are moved interstate. With accredited-
free status, producers in the Upper
Peninsula would no longer be required
to test those animals prior to interstate
movement, so savings of between
$27,158 and $40,736 in forgone testing
costs could be expected. If those savings
were distributed evenly across the 814
operations identified in the 2002 Census
of Agriculture, each operation could be
expected to see savings of between
approximately $33 and $50.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Reporting and recordkeeping
requirements, Transportation,
Tuberculosis.

m Accordingly, we are amending 9 CFR
part 77 as follows:

PART 77—TUBERCULOSIS

m 1. The authority citation for part 77
continues to read as follows:
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Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

m 2.In §77.7, paragraph (b) is revised to
read as follows:

§77.7 Accredited-free States or zones.
* * * * *

(b) The following are accredited-free
zones:

(1) A zone in Michigan known as the
Upper Peninsula that comprises Alger,
Baraga, Chippewa, Delta, Dickinson,
Gogebic, Houghton, Iron, Keweenaw,
Luce, Mackinac, Marquette,
Menominee, Ontonagon, and
Schoolcraft Counties.

(2) All of the State of New Mexico
except for the zone that comprises those
portions of Curry and Roosevelt
Counties, NM, described in § 77.9(b)(2).

* * * * *

m 3.In § 77.9, paragraph (b)(1) is revised
to read as follows.

§77.9 Modified accredited advanced
States or zones.
* * * * *

(b) * % %

(1) The following are modified
accredited advanced zones: All of the
State of Michigan except for the zones
that comprise those counties or portions
of counties in Michigan described in
§77.7(b)(1) and § 77.11(b).

* * * * *

Done in Washington, DG, this 30th day of
September 2005.

W. Ron DeHaven,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 05—20098 Filed 10-5—-05; 8:45 am]
BILLING CODE 3410-34-P

653, 654, and 655 on July 14, 2005 (70
FR 40635). This final rule ensures that
the Federal Agricultural Mortgage
Corporation (Farmer Mac) continues to
hold high-quality, liquid investments to
maintain a sufficient liquidity reserve,
invest surplus funds, and manage
interest-rate risk, while maintaining
non-program investments at appropriate
levels considering Farmer Mac’s status
as a Government-sponsored enterprise.
In accordance with 12 U.S.C. 2252, the
effective date of the final rule is 30 days
from the date of publication in the
Federal Register during which either or
both Houses of Congress are in session.
Based on the records of the sessions of
Congress, the effective date of the
regulation is September 30, 2005.
EFFECTIVE DATE: The regulation
amending 12 CFR parts 620, 621, 650,
651, 652, 653, 654, and 655 published
on July 14, 2005 (70 FR 40635) is
effective September 30, 2005.

FOR FURTHER INFORMATION CONTACT:
Joseph T. Connor, Associate Director for
Policy and Analysis Office of Secondary
Market Oversight, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4364, TTY (703) 883—
4434; or Jennifer A. Cohn, Senior
Attorney, Office of General Counsel,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—-4020, TTY
(703) 883—4020.

(12 U.S.C. 2252(a)(9) and (10))

Dated: September 30, 2005.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 05-20036 Filed 10-5-05; 8:45 am]
BILLING CODE 6705-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 620, 621, 650, 651, 652,
653, 654, and 655

RIN 3052-AC18

Disclosure to Shareholders;
Accounting and Reporting
Requirements; Federal Agricultural
Mortgage Corporation General
Provisions; Federal Agricultural
Mortgage Corporation Governance;
Federal Agricultural Mortgage
Corporation Funding and Fiscal
Affairs; Federal Agricultural Mortgage
Corporation Disclosure and Reporting
Requirements; Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a final
rule under parts 620, 621, 650, 651, 652,

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22583; Directorate
Identifier 2002—NM-303-AD; Amendment
39-14318; AD 2005-20-22]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
ATP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all BAE
Systems (Operations) Limited Model
ATP airplanes. This AD requires

repetitive inspections for environmental
damage, including corrosion, of the
fuselage and wing structure, and
corrective actions if necessary. This AD
results from information indicating the
potential for environmental damage of
the fuselage and wing structure. We are
issuing this AD to detect and correct
such damage, including corrosion, in
the fuselage and wing structure, which
could result in cracking and consequent
reduced structural integrity of the
fuselage and wing structure.

DATES: This AD becomes effective
October 21, 2005.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of October 21, 2005.

We must receive comments on this
AD by December 5, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web Site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-Wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact British Aerospace Regional
Aircraft American Support, 13850
Mclearen Road, Herndon, Virginia
20171, for service information identified
in this AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified us that an
unsafe condition may exist on all BAE
Systems (Operations) Limited Model
ATP airplanes. The CAA advises that
there is a potential for environmental
damage of the fuselage and wing
structure. New inspections for
environmental damage were added to
the ATP Maintenance Review Board
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(MRB) Report and the Maintenance
Planning Document (MPD). However,
no compliance statements were
included in these documents to advise
operators when the first inspections
must be performed. Environmental
damage such as corrosion, if not
corrected, could result in cracking and
consequent reduced structural integrity
of the fuselage and wing structure.

Relevant Service Information

BAE Systems (Operations) Limited
has issued Service Bulletin ATP-51—
001, dated August 14, 2002. The service
bulletin describes procedures for
repetitive detailed visual inspections for
environmental damage, including but
not limited to corrosion, of the fuselage
and wing structure, and corrective
actions if necessary. If damage is found,
the service bulletin specifies to refer to
the structural repair manual (SRM) for
corrective action (repair). If the damage
is outside the limits specified in the
SRM, the service bulletin specifies to
contact the manufacturer for repair
instructions. The service bulletin also
specifies reporting the inspection results
to the manufacturer. The service
bulletin specifies that the repetitive
interval for the inspections in the
service bulletin is stated in the MRB
Report and the MPD. This repetitive
interval is 8 years.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The CAA mandated BAE
Systems (Operations) Limited Service
Bulletin ATP-51-001 to ensure the
continued airworthiness of these
airplanes in the United Kingdom.

FAA’s Determination and Requirements
of This AD

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. We have examined the
CAA’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are issuing this AD to
detect and correct environmental
damage, including corrosion, of the
fuselage and wing structure, which
could result in cracking and consequent
reduced structural integrity of the
fuselage and wing structure. This AD

requires accomplishing the actions
specified in BAE Systems (Operations)
Limited Service Bulletin ATP-51-001,
described previously, except as
discussed under “Differences Between
the AD and Service Information.”

Clarification of Inspection Terminology

In this AD, the “detailed visual
inspections” specified in BAE Systems
(Operations) Limited Service Bulletin
ATP-51-001 are referred to as “detailed
inspections.” We have included the
definition for a detailed inspection in a
note in the AD.

Differences Between the AD and
Service Information

If damage is found that is outside the
limits specified in the SRM, BAE
Systems (Operations) Limited Service
Bulletin ATP-51-001 specifies
reporting the details of the damage to In-
Service Engineering and asking for
repair instructions. This AD requires
repairing any damage that is outside the
limits specified in the SRM in
accordance with a method that we or
the CAA (or its delegated agent)
approve. In light of the type of repair
that would be required to address the
unsafe condition, and consistent with
existing bilateral airworthiness
agreements, we have determined that,
for this AD, a repair we or the CAA
approve would be acceptable for
compliance with this AD.

BAE Systems (Operations) Limited
Service Bulletin ATP-51-001 specifies
reporting the inspection results to the
manufacturer. This AD does not require
that action.

Costs of Compliance

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes affected by this AD are
currently operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, we
consider this AD necessary to ensure
that the unsafe condition is addressed if
any affected airplane is imported and
placed on the U.S. Register in the future.

If an affected airplane is imported and
placed on the U.S. Register in the future,
the required actions would take about
44 work hours per airplane, at an
average labor rate of $65 per work hour.
Based on these figures, the estimated
cost of the AD would be $2,860 per
airplane, per inspection cycle.

FAA’s Determination of the Effective
Date

No airplane affected by this AD is
currently on the U.S. Register.
Therefore, providing notice and

opportunity for public comment is
unnecessary before this AD is issued,
and this AD may be made effective in
less than 30 days after it is published in
the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed in the
ADDRESSES section. Include ‘“Docket No.
FAA-2005-22583; Directorate Identifier
2002-NM-303—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
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“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

2005-20-22 BAE Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
14318. Docket No. FAA—2005-22583;
Directorate Identifier 2002-NM-303—-AD.

Effective Date

(a) This AD becomes effective October 21,
2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all BAE Systems

(Operations) Limited Model ATP airplanes,
certificated in any category.

Unsafe Condition

(d) This AD results from information
indicating the potential for environmental
damage of the fuselage and wing structure.
We are issuing this AD to detect and correct
such damage, including corrosion, in the
fuselage and wing structure, which could
result in cracking and consequent reduced
structural integrity of the fuselage and wing
structure.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Inspections and Corrective
Actions

(f) Within 18 months after the effective
date of this AD, perform detailed inspections
for environmental damage, including but not
limited to corrosion, of the fuselage and wing
structure and any applicable corrective
action in accordance with the
Accomplishment Instructions of BAE
Systems (Operations) Limited Service
Bulletin ATP-51-001, dated August 14,
2002, except as provided by paragraph (g) of
this AD. Any applicable corrective actions
must be accomplished before further flight.
Thereafter, repeat these inspections at
intervals not to exceed those specified in the
ATP Maintenance Review Board Report and
the Maintenance Planning Document, as
applicable, in accordance with the service
bulletin.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Exception to Service Bulletin Instructions

(g) If damage is found that is outside the
limits specified in the structural repair
manual, as referenced in BAE Systems
(Operations) Limited Service Bulletin ATP—
51-001, dated August 14, 2002, and the
service bulletin specifies reporting the details
of the damage to In-Service Engineering and
asking for repair instructions: Before further
flight, repair the damage in accordance with
a method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the Givil
Aviation Authority (or its delegated agent).

No Reporting

(h) Although British Aerospace ATP
Service Bulletin ATP-51-001, dated August
14, 2002, specifies reporting inspection
results to the manufacturer, this AD does not
require that action.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, International Branch,
ANM-116, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information
(j) None.

Material Incorporated by Reference

(k) You must use BAE Systems
(Operations) Limited Service Bulletin ATP—
51-001, dated August 14, 2002, to perform
the actions that are required by this AD,
unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact British Aerospace Regional
Aircraft American Support, 13850 Mclearen
Road, Herndon, Virginia 20171, for a copy of
this service information. You may review
copies at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued in Renton, Washington, on
September 26, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19833 Filed 10-5-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22586; Directorate
Identifier 2002-NM—-258-AD; Amendment
39-14315; AD 2005-20-19]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
ATP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).
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ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all BAE
Systems (Operations) Limited Model
ATP airplanes. This AD requires one-
time inspections for corrosion of the
engine sub-frame tubes in zone 1 and of
the engine attachment struts in zone 5,
and corrective action if necessary. This
AD results from reports of reduced
thickness in localized areas of the
engine sub-frame tubes due to corrosion,
and reports that corrosion may also exist
in the engine attachment struts in zone
5. We are issuing this AD to prevent
failure of the engine sub-frame tubes or
the engine attachment struts, which
could result in separation of an engine
from the airplane.

DATES: This AD becomes effective
October 21, 2005.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 21, 2005.

We must receive comments on this
AD by December 5, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to hitp://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact British Aerospace Regional
Aircraft American Support, 13850
Mclearen Road, Herndon, Virginia
20171, for service information identified
in this AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified us that an

unsafe condition may exist on all BAE
Systems (Operations) Limited Model
ATP airplanes. The CAA advises that
there have been reports indicating
reduced thickness in localized areas of
the engine sub-frame tubes due to
corrosion. Such corrosion may also exist
in the engine attachment struts in zone
5. This condition, if not corrected, could
result in failure of the engine sub-frame
tubes or the engine attachment struts,
and consequent separation of an engine
from the airplane.

Relevant Service Information

BAE Systems (Operations) Limited
has issued Service Bulletins ATP-54-18
and ATP-54-19, both dated March 2,
2001. Service Bulletin ATP—54-18
describes procedures for performing an
X-ray (radiographic) inspection for
corrosion of the engine sub-frame tubes
in Zone 1, and doing corrective action
if necessary. Service Bulletin ATP-54—
19 describes procedures for performing
an X-ray (radiographic) inspection for
corrosion of the engine attachment
struts in Zone 5, and doing corrective
action if necessary. If corrosion is found,
the service bulletins specify that the
corrective action is installing a
serviceable component, or contacting
the manufacturer for instructions on
repairing corroded components.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The CAA mandated the
service information and issued British
airworthiness directives 006—03—-2001
(mandating Service Bulletin ATP-54—
18) and 007—03-2001 (mandating
Service Bulletin ATP—54-19) to ensure
the continued airworthiness of these
airplanes in the United Kingdom.

FAA’s Determination and Requirements
of This AD

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. We have examined the
CAA’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are issuing this AD to
prevent failure of the engine sub-frame
tubes or the engine attachment struts,
which could result in separation of an
engine from the airplane. This AD

requires accomplishing the actions
specified in the service information
described previously, except as
discussed under ‘“Differences Among
the AD, British Airworthiness
Directives, and Service Bulletins.”

Differences Among the AD, British
Airworthiness Directives, and Service
Bulletins

British airworthiness directives 006—
03-2001 and 007—03-2001 specify that
compliance is required no later than
August 31, 2002. We do not use
calendar dates to establish compliance
times in our ADs. In developing an
appropriate compliance time for this
AD, we considered the CAA’s and the
manufacturer’s recommendations, and
the degree of urgency associated with
the subject unsafe condition. In light of
these factors, we find that a compliance
time of 180 days after the effective date
of this AD represents an appropriate
interval of time for affected airplanes to
continue to operate without
compromising safety. This difference
has been coordinated with the CAA.

The service bulletins specify that, in
lieu of replacing a corroded component
with a serviceable component, operators
may contact the manufacturer for
information on the “serviceability” of
corroded components. If any corrosion
is found, this AD requires, before further
flight, replacing the corroded
component with a serviceable
component, or repairing the corroded
component using a method that we or
the CAA (or its delegated agent)
approve. In light of the type of repair
that would be required to address the
unsafe condition, and consistent with
existing bilateral airworthiness
agreements, we have determined that,
for this AD, a repair we or the CAA
approve would be acceptable for
compliance with the repair provision of
this AD.

Costs of Compliance

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes affected by this AD are
currently operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, we
consider this AD necessary to ensure
that the unsafe condition is addressed if
any affected airplane is imported and
placed on the U.S. Register in the future.

If an affected airplane is imported and
placed on the U.S. Register in the future,
the required actions would take about 7
work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the AD would be $455 per airplane.



Federal Register/Vol. 70, No. 193/ Thursday, October 6, 2005/Rules and Regulations

58297

FAA’s Determination of the Effective
Date

No airplane affected by this AD is
currently on the U.S. Register.
Therefore, providing notice and
opportunity for public comment is
unnecessary before this AD is issued,
and this AD may be made effective in
less than 30 days after it is published in
the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed in the
ADDRESSES section. Include “Docket No.
FAA-2005-22586; Directorate Identifier
2002-NM-258-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-20-19 BAE Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
14315. Docket No. FAA-2005-22586;
Directorate Identifier 2002-NM-258-AD.

Effective Date

(a) This AD becomes effective October 21,
2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all BAE Systems

(Operations) Limited Model ATP airplanes,
certificated in any category.

Unsafe Condition

(d) This AD results from reports of reduced
thickness in localized areas of the engine
sub-frame tubes due to corrosion, and reports
that corrosion may also exist in the engine
attachment struts in zone 5. The FAA is
issuing this AD to prevent failure of the
engine sub-frame tubes or the engine
attachment struts, which could result in
separation of an engine from the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(f) Within 180 days after the effective date
of this AD, perform X-ray (radiographic)
inspections for corrosion of the engine sub-
frame tubes in Zone 1 and the engine
attachment struts in Zone 5, in accordance
with the Accomplishment Instructions of
BAE Systems (Operations) Limited Service
Bulletins ATP-54-18 and ATP-54—-19, both
dated March 2, 2001. Although the service
bulletins referenced in this AD specify to
submit inspection results to the
manufacturer, this AD does not require that
action.

Corrective Action

(g) If any corrosion is found during the
inspections required by paragraph (f) of this
AD: Before further flight, replace the
corroded component with a serviceable
component, in accordance with the
Accomplishment Instructions of BAE
Systems (Operations) Limited Service
Bulletins ATP-54-18 and ATP-54-19, both
dated March 2, 2001; or repair the corroded
component in accordance with a method
approved by either the Manager,
International Branch, ANM—-116, Transport
Airplane Directorate, FAA; or the Civil
Aviation Authority (or its delegated agent).

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, International Branch,
ANM-116, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
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FAA Flight Standards Certificate Holding
District Office.

Related Information

(i) British airworthiness directives 006—03—
2001 and 007-03-2001 also address the
subjects of this AD.

Material Incorporated by Reference

(j) You must use BAE Systems (Operations)
Limited Service Bulletin ATP-54-18, dated
March 2, 2001; and BAE Systems
(Operations) Limited Service Bulletin ATP—
54-19, dated March 2, 2001; to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact British
Aerospace Regional Aircraft American
Support, 13850 Mclearen Road, Herndon,
Virginia 20171, for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 26, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19832 Filed 10-5—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22587; Directorate
Identifier 2003—NM-266—AD; Amendment
39-14316; AD 2005-20-20]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-301, —-321, -322, —341, and —-342
Airplanes; and Model A340-200 and
A340-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Model A330-301, —321, —322,
—341, and —342 airplanes; and Model
A340-200 and A340-300 series
airplanes. This AD requires installing
lockplates on the main landing gear

(MLG) and center landing gear (CLG)
wheel assemblies, as applicable, to keep
the tie bolts in position in the wheel
assembly in the event of a tie bolt
failure. This AD results from reports of
tie bolts that were broken or missing
from the MLG wheel assembly; in some
cases the wheels have ruptured and
caused damage to other equipment in
the adjacent area. We are issuing this
AD to prevent damage to the wheel
assembly and equipment in the area
adjacent to the MLG and CLG, which
could result in a decrease in braking
function and possible runway over-run.
DATES: Effective October 21, 2005.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 21, 2005.

We must receive comments on this
AD by December 5, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web Site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-Wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Airbus Model A330—
301, -321,-322, —341, and —342
airplanes that are equipped with
Messier-Goodrich main landing gear
(MLG) wheel assemblies, part number
(P/N) 3—1509-2; and Model A340-200
and A340-300 series airplanes that are

equipped with center landing gear
(CLG) and MLG wheel assemblies, P/N
3-1509-2. The DGAC advises that
operators of Model A330 series
airplanes fitted with the affected wheel
assemblies reported tie bolts that were
broken or missing from the MLG wheel
assemblies. Investigations indicated that
the tie bolts ruptured due to fatigue
failure and subsequently migrated out of
the tie bolt hole. As a consequence, in
some cases the failed tie bolt caught on
the brake unit and ruptured a wheel.
This condition, if not corrected, could
cause damage to the wheel assembly
and equipment in the area adjacent to
the MLG and CLG, which could result
in a decrease in braking function and
possible runway over-run.

Relevant Service Information

Airbus has issued Service Bulletin
A330-32-3167, dated August 12, 2003
(for Model A330-301, —321, —322, and
—342 airplanes); and Service Bulletin
A340-32-4206, dated August 12, 2003
(for Model A340-211 and —212
airplanes; and Model A340-300 series
airplanes). The service bulletins
describe procedures for modifying the
MLG and CLG, as applicable, by
installing lockplates on the wheel
assembly to keep the tie bolts in
position in the wheel assembly in the
event of a tie bolt failure.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directives 2003—-392(B)
and 2003-393(B), both dated October
29, 2003, to ensure the continued
airworthiness of these airplanes in
France.

The service bulletins refer to
Goodrich-Messier Service Bulletin 3—
1509-32-5, dated August 12, 2003, as
an additional source of service
information for installing the lockplates.

FAA’s Determination and Requirements
of This AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC'’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.
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Therefore, we are issuing this AD to
prevent damage to the wheel assembly
and equipment in the area adjacent to
the MLG or CLG, which could result in
a decrease in braking function and
possible runway over-run. This AD
requires accomplishing the actions
specified in the service information
described previously, except as
discussed under “Difference Between
the AD and the French Airworthiness
Directives.”

Difference Between the AD and the
French Airworthiness Directives

The applicability of French
airworthiness directives 2003—392(B)
and 2003-393(B) excludes airplanes on
which Airbus Service Bulletins A330—
32-3167 or A340-32—4206 (as
applicable) were accomplished in
service. However, we have not excluded
those airplanes in the applicability of
this AD; rather, this AD includes a
requirement to accomplish the actions
specified in those service bulletins. This
requirement would ensure that the

actions specified in the service bulletins
and required by this AD are
accomplished on all affected airplanes.
Operators must continue to operate the
airplane in the configuration required
by this AD unless an alternative method
of compliance is approved.

Clarification of Applicability

Although Airbus Service Bulletin
A340-32-4206, dated August 12, 2003,
does not include Airbus Model A340—
213 in its effectivity, this AD includes
Model A340-213 in the applicability.
Model A340-213 is identified in the
applicability of French airworthiness
directive 2003—393(B) as being subject
to the identified unsafe condition, and
therefore, requires the same corrective
actions as the other airplane models
identified in Service Bulletin A340-32—
4206.

Although Airbus Service Bulletin
A330-32-3167, dated August 12, 2003,
does not include Airbus Model A330—
341 in its effectivity, this AD includes
Model A330-341 in the applicability.

ESTIMATED COSTS

Model A330-341 is identified in the
applicability of French airworthiness
directive 2003—-392(B) as being subject
to the identified unsafe condition, and
therefore, requires the same corrective
actions as the other airplane models
identified in Service Bulletin A330-32—
3167.

Costs of Compliance

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes affected by this AD are
currently operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, we
consider this AD necessary to ensure
that the unsafe condition is addressed if
any affected airplane is imported and
placed on the U.S. Register in the future.

The following table provides the
estimated costs to comply with this AD
for any affected airplane that might be
imported and placed on the U.S.
Register in the future.

Average
Installation for Airbus Model— X\éclj?; labor rate Parts cost gﬁs}a%%r
per hour p
A330-301, —321, —322, —341, and —342 airplanes 6 $65 $29,888 $30,278
A340-200 and A340-300 series airplanes ..........ccccoviieiiiii i 8 65 37,360 37,880

FAA'’s Determination of the Effective
Date

No airplane affected by this AD is
currently on the U.S. Register.
Therefore, providing notice and
opportunity for public comment is
unnecessary before this AD is issued,
and this AD may be made effective in
less than 30 days after it is published in
the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to the address listed under
the ADDRESSES section. Include “Docket
No. FAA-2005-22587; Directorate
Identifier 2003—NM-266—AD"’ at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD that might suggest a need to
modify it.

We will post all comments we
receive, without change, to http://

dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
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the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-20-20 Airbus: Amendment 39—
14316. Docket No. FAA-2005-22587;
Directorate Identifier 2003—-NM-266—AD.

Effective Date

(a) This AD becomes effective October 21,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330-
301, 321, —322, —341, and —342 airplanes;
Model A340-211, —212, and —213 airplanes;
and Model A340-311, -312, and —313
airplanes; certificated in any category; as
identified in Airbus Service Bulletin A330—
32-3167, dated August 12, 2003; and Airbus
Service Bulletin A340-32—-4206, dated
August 12, 2003; as applicable.

Unsafe Condition

(d) This AD results from reports of tie bolts
that were broken or missing from the main
landing gear (MLG) wheel assembly; in some
cases the wheels have ruptured and caused

damage to other equipment in the adjacent
area. We are issuing this AD to prevent
damage to the wheel assembly and
equipment in the area adjacent to the MLG
and center landing gear (CLG), which could
result in a decrease in braking function and
possible runway over-run.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification and Reidentification

(f) Within 12 months after the effective
date of this AD, modify the MLG and CLG,
as applicable, by installing lockplates on the
wheel assembly. Do all actions in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A330-32-3167,
dated August 12, 2003; or A340-32—4206,
dated August, 12, 2003; as applicable.

Note 1: The service bulletins referenced in
paragraph (f) of this AD refer to Goodrich-
Messier Service Bulletin 3—1509-32-5, dated
August 12, 2003; as an additional source of
service information for installing the
lockplates.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(h) French airworthiness directives 2003—
392(B) and 2003—-393(B), both dated October
29, 2003, also address the subject of this AD.

Material Incorporated by Reference

(i) You must use Airbus Service Bulletin
A330-32-3167, dated August 12, 2003; or
Airbus Service Bulletin A340-32-4206,
dated August 12, 2003; as applicable; to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Airbus, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex, France, for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 26, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—-19830 Filed 10-5—-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22588; Directorate
Identifier 2005-NM—-096—-AD; Amendment
39-14317; AD 2005-20-21]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F27 Mark 050 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Fokker Model F27 Mark 050 airplanes.
This AD requires repetitive visual
checks for oil leaks of both engines
between the spinner and the engine
cowling, and directly behind the heated
intake lip of the engine; repetitive
inspections for oil leaks at the feathering
pump on both engines; and corrective
actions if necessary. This AD results
from reports of oil leakage at the engine
feathering pump. We are issuing this AD
to prevent oil loss from the feathering
pump, which could cause the engine to
shut down in flight.

DATES: This AD becomes effective
October 21, 2005.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 21, 2005.

We must receive comments on this
AD by December 5, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-Wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.
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¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Fokker Services B.V., P.O.
Box 231, 2150 AE Nieuw-Vennep, the
Netherlands, for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

The Civil Aviation Authority—The
Netherlands (CAA—NL), which is the
airworthiness authority for the
Netherlands, notified us that an unsafe
condition may exist on certain Fokker
Model F27 Mark 050 airplanes. The
CAA-NL advises that a number of in-
flight engine shut-downs have been
reported on Fokker Model F27 Mark 050
airplanes. The shut-downs were caused
by oil leakage at the engine feathering
pump, which resulted from a damaged
seal on one of the bobbins between the
feathering pump and the engine
reduction gearbox. The CAA-NL
mandated several actions to prevent
recurrence of the leakage. Since those
actions were mandated, several
operators have found oil leaks at the
feathering pumps. Most of these leaks
were discovered during pre-flight or
overnight checks. Investigators have not
identified the cause of the new leaks.
Oil loss from the feathering pump, if not
corrected, could cause the engine to
shut down in flight.

Relevant Service Information

Fokker Services B.V. has issued All
Operator Message (AOM) AOF50.037

(Ref TS04.57535), dated November 2,
2004. The AOM describes procedures
for doing an external visual inspection
for oil leaks before each take-off. The
inspections are to be done in two
specific areas of both engines: Between
the spinner and the engine cowling, and
directly behind the heated intake lip of
the engine. The AOM states that either
the flightcrew or the maintenance crew
can perform this inspection. If any leak
is found, the AOM specifies that further
inspections are necessary before further
flight, in accordance with the Fokker
service bulletin described below. The
AOM also states that operators should
report cases of oil leakage and send
failed O-rings to Fokker Services.

Fokker Services B.V. has also issued
Service Bulletin SBF50-61-023, dated
November 3, 2004. The service bulletin
describes procedures for repetitive
detailed inspections for oil leaks at the
feathering pump on both engines. If any
leak is found, the service bulletin
provides procedures for the corrective
actions of replacing the O-rings of the
feathering pump bobbins and the
mounting pad gasket (if installed) with
new parts.

The CAA-NL mandated the service
information and issued Dutch
airworthiness directive 2004—129, dated
November 3, 2004, to ensure the
continued airworthiness of these
airplanes in the Netherlands.

FAA'’s Determination and Requirements
of This AD

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA-NL
has kept the FAA informed of the
situation described above. We have

ESTIMATED COSTS

examined the CAA-NL’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are issuing this AD to
prevent oil loss from the feathering
pump, which could cause the engine to
shut down in flight. This AD requires
accomplishing the actions specified in
the service information described
previously.

Interim Action

We consider this AD interim action. If
final action is later identified, we may
consider further rulemaking then.

Clarification of Inspections

Although the Dutch airworthiness
directive specifies visually inspecting
for oil leaks, this AD refers to that
inspection as a “visual check.” We have
determined that pilots may properly
perform these visual checks because the
checks do not require tools, precision
measuring equipment, training, or pilot
logbook endorsements, or the use of or
reference to technical data that are not
contained in the body of the AD.

Costs of Compliance

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes affected by this AD are
currently operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, we
consider this AD necessary to ensure
that the unsafe condition is addressed if
any affected airplane is imported and
placed on the U.S. Register in the future.

The following table provides the
estimated costs to comply with this AD
for any affected airplane that might be
imported and placed on the U.S.
Register in the future.

Average
Action r\f\éﬂrrlé labor rate Cost per airplane
per hour
Pre-flight Check, PEI CYCIE ....ouiiiiie ettt neean 1 $65 | $65, per cycle.
Detailed inspection, per inSPection CYCIE ..........cociiiiiiiiiiiiiiiiee e 1 65 | 65, per inspection cycle.

Changes to 14 CFR Part 39/Effect on the
AD Relating to Special Flight Permits

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs the FAA’s
airworthiness directives system. The
regulation now includes material that
relates to altered products, special flight

permits, and alternative methods of
compliance (AMOQC). This material is
included in part 39, except that the
office authorized to approve AMOCs is
identified in each individual AD.
However, as amended, part 39 provides
for the FAA to add special requirements
for operating an airplane to a repair

facility to do the work required by an
airworthiness directive. For purposes of
this AD, we have determined that such
a special flight permit is prohibited.
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FAA’s Determination of the Effective
Date

No airplane affected by this AD is
currently on the U.S. Register.
Therefore, providing notice and
opportunity for public comment is
unnecessary before this AD is issued,
and this AD may be made effective in
less than 30 days after it is published in
the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed in the
ADDRESSES section. Include “Docket No.
FAA-2005-22588; Directorate Identifier
2005-NM-096—AD"" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-20-21 Fokker Services B.V.:
Amendment 39-14317. Docket No.
FAA-2005-22588; Directorate Identifier
2005-NM—-096—AD.

Effective Date

(a) This AD becomes effective October 21,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Model F27
Mark 050 airplanes, certificated in any
category, as identified in Fokker Service

Bulletin SBF50-61-023, dated November 3,
2004.

Unsafe Condition

(d) This AD results from reports of oil
leakage at the engine feathering pump. We
are issuing this AD to prevent oil loss from
the feathering pump, which could cause the
engine to shut down in flight.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Pre-Flight Checks

(f) Before the next flight after the effective
date of this AD: Do a visual check for oil
leaks between the spinner and the engine
cowling, and from directly behind the heated
intake lip, of both engines, in accordance
with Fokker All Operator Message (AOM)
AOF50.037 (Ref TS04.57535), dated
November 2, 2004. Repeat the visual check
thereafter before each flight. If any leak is
found, before further flight, do the action in
paragraph (g) of this AD.

Repetitive Detailed Inspections

(g) Except as required by paragraph (f) of
this AD, at the applicable time in paragraph
(g)(1) or (g)(2) of this AD: Do a detailed
inspection for oil leaks at the feathering
pump on both engines and do any applicable
corrective action before further flight. Do all
actions in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF50-61-023, dated
November 3, 2004. Repeat the detailed
inspection thereafter at the applicable
interval in paragraph (g)(1) or (g)(2) of this
AD.

(1) For airplanes identified in paragraph
1.A. “Effectivity,” sub-paragraph (1) of the
service bulletin: Do the first inspection before
the next flight after the effective date of this
AD, and repeat the inspection thereafter
before each flight.

(2) For airplanes identified in paragraph
1.A. “Effectivity,” sub-paragraph (2) of the
service bulletin: Do the first inspection
within 32 flight hours after the effective date
of this AD, and repeat the inspection
thereafter at intervals not to exceed 32 flight
hours.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
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supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

No Reporting Requirement

(h) Although Fokker AOM AOF50.037 (Ref
TS04.57535), dated November 2, 2004,
specifies that operators should report cases of
oil leakage and send failed O-rings to Fokker
Services B.V., this AD does not include that
requirement.

Special Flight Permit

(i) Special flight permits (14 CFR 21.197
and 21.199) are not allowed.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(k) Dutch airworthiness directive 2004—
129, dated November 3, 2004, also addresses
the subject of this AD.

Material Incorporated by Reference

(1) You must use Fokker All Operator
Message AOF50.037 (Ref TS04.57535), dated
November 2, 2004; and Fokker Service
Bulletin SBF50-61-023, dated November 3,
2004; as applicable, to perform the actions
that are required by this AD, unless the AD
specifies otherwise. (Only page 1 of Fokker
All Operator Message AOF50.037 (Ref
TS04.57535), contains the issue date of the
document; no other page of the document
contains this information.) The Director of
the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Fokker
Services B.V., P.O. Box 231, 2150 AE Nieuw-
Vennep, the Netherlands, for a copy of this
service information. You may review copies
at the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 26, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19829 Filed 10-5—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22032; Directorate
Identifier 2005-NM-049-AD; Amendment
39-14308; AD 2005-20-14]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-620, A310-304, A310-324,
and A310-325 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Model A300 B4-620, A310-304,
A310-324, and A310-325 airplanes.
This AD requires installing fused
adaptors between the external wiring
harness and the in-tank wiring at the
connectors on the fuel tank wall of the
auxiliary center tank (ACT). This AD
results from fuel system reviews
conducted by the manufacturer. We are
issuing this AD to prevent an ignition
source in the ACT, which, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD becomes effective
November 10, 2005.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 10, 2005.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Airbus Model A300 B4—
620, A310-304, A310-324, and A310—
325 airplanes. That NPRM was
published in the Federal Register on
August 8, 2005 (70 FR 45587). That
NPRM proposed to require installing
fused adaptors between the external
wiring harness and the in-tank wiring at
the connectors on the fuel tank wall of
the auxiliary center tank (ACT).

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this AD to clarify the
appropriate procedure for notifying the
principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

This AD affects about 2 airplanes of
U.S. registry. The actions take about 52
work hours per airplane, at an average
labor rate of $65 per work hour.
Required parts cost about $5,410 per
ACT (up to two ACTs per airplane).
Based on these figures, the estimated
cost of the AD for U.S. operators is
$8,790 per ACT, per airplane.

Currently, there are no Model A300
B4-620 airplanes of U.S. registry with
one or more ACTs. However, if an
affected airplane is imported and placed
on the U.S. Register in the future, the
required actions would take about 52
work hours, at an average labor rate of
$65 per work hour. Required parts
would cost about $10,730 per ACT, per
airplane. Based on these figures, we
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estimate the cost of this AD to be
$14,110 per ACT.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. lOﬁ(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

TABLE 1.—AIRBUS SERVICE BULLETINS

2005-20-14 Airbus: Amendment 39-14308.
Docket No. FAA-2005-22032;
Directorate Identifier 2005-NM-049-AD.

Effective Date

(a) This AD becomes effective November
10, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A300
B4-620, A310-304, A310-324, and A310-
325 airplanes, certificated in any category;
equipped with one or more auxiliary center
tank (ACT), except those on which Airbus
Modification 12471 has been accomplished
in production.

Unsafe Condition

(d) This AD is prompted by the results of
fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent an ignition source in the ACT,
which, in combination with flammable fuel
vapors, could result in a fuel tank explosion
and consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 24 months after the effective
date of this AD: Install fused adaptors
between the external wiring harness and the
in-tank wiring at the connectors on the fuel
tank wall of the ACT by doing all the actions
specified in the Accomplishment
Instructions of the applicable service bulletin
in Table 1 of this AD.

Airbus Service Bulletin

Date

Model

A300-28-6073
A310-28-2149

December 23, 2004 .........ccccvveeeen.
September 29, 2004 ........ccccceeeennee

A300 B4-620 airplanes.
A310-304, A310-324, and A310-325 airplanes.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, ANM-116, Transport
Airplane Directorate, FAA, has the authority
to approve AMOC:s for this AD, if requested
in accordance with the procedures found in
14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(h) French airworthiness directive F—2005—
021, dated February 2, 2005, also addresses
the subject of this AD.

Material Incorporated by Reference

(i) You must use Airbus Service Bulletin
A300-28-6073, dated December 23, 2004; or

Airbus Service Bulletin A310-28-2149,
dated September 29, 2004; as applicable, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Airbus, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex, France, for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 26, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-19844 Filed 10-5-05; 8:45 am)]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21594; Directorate
Identifier 2005-NM-067-AD; Amendment
39-14309; AD 2005-20-15]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10 and DC-10—-
10F Airplanes; Model DC-10-15
Airplanes; Model DC-10-30 and DC-
10-30F (KC-10A and KDC-10)
Airplanes; Model DC—-10-40 and DC-
10-40F Airplanes; Model MD-10-10F
and MD-10-30F Airplanes; and Model
MD-11 and MD-11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas transport category
airplanes. This AD requires an
inspection of the rudder pedal torque
tube assembly for cracking; an
inspection of the torque tube assembly
to determine the thickness of the torque
tube wall, if necessary; and replacing
the rudder torque tube with a new or
serviceable rudder torque tube, if
necessary. This AD results from a report
of a broken rudder pedal torque tube.
We are issuing this AD to prevent
failure of a rudder pedal torque tube,
which could result in loss of rudder
control and nose wheel steering
controlled by the rudder pedal, and
consequent reduced controllability of
the airplane.

DATES: This AD becomes effective
November 10, 2005.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 10, 2005.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, room PL—401,
Washington, DC.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—0024), for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM-120L,

FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5238; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain McDonnell Douglas
Model DC-10-10 and DC-10-10F
airplanes; Model DC-10-15 airplanes;
Model DC-10-30 and DC-10-30F (KC—-
10A and KDC-10) airplanes; Model DC—
10—40 and DC-10—-40F airplanes; Model
MD-10-10F and MD-10-30F airplanes;
and Model MD-11 and MD-11F
airplanes. That NPRM was published in
the Federal Register on June 22, 2005
(70 FR 36070). That NPRM proposed to
require an inspection of the torque tube
assembly for the rudder pedal for
cracking; an inspection of the torque
tube assembly to determine the
thickness of the torque tube wall, if
necessary; and replacing the rudder
torque tube with a new or serviceable
rudder torque tube, if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request To Revise Service Bulletin
References

One commenter, the manufacturer,
requests that we delete reference to
Appendix B from paragraph (f) of the
NPRM and delete reference to Appendix
A from paragraph (g) of the NPRM. The
commenter states that these revisions
are consistent with the intent of Boeing
Alert Service Bulletin DC10-27A236;
and Boeing Alert Service Bulletin
MD11-27A083, both dated February 17,
2005, and eliminate any potential
confusion operators might have with the
NPRM.

We agree with the request. We
acknowledge that referencing both
Appendices A and B in both paragraphs
(f) and (g) of this AD might be confusing

to operators. The service bulletins
reference Appendix A for inspecting the
rudder pedal torque tube assembly for
cracks (required by paragraph (f) of this
AD) and reference Appendix B for
inspecting the rudder pedal torque tube
to determine the thickness of the tube
wall (required by paragraph (g) of this
AD). Since the service bulletins
reference the applicable appendix in the
accomplishment instructions, we do not
need to cite them in this AD. Therefore,
we have deleted reference to both
Appendix A and Appendix B from both
paragraphs (f) and (g) of this AD.

Request To Revise the Format of the
NPRM

The same commenter requests that we
make the following editorial changes to
the NPRM:

e Move the compliance time from
paragraph (f) to paragraph (e) of the
NPRM.

¢ Delete the compliance time from
paragraph (g) of the NPRM.

¢ Clarify that the special detailed
eddy current inspection is a “one-time”
inspection of the ‘rudder pedal torque
tube assembly” for “existing” cracks.

e Clarify that the special detailed
ultrasonic inspection of the rudder
pedal torque tube assembly is for
“minimum wall thickness.”

e Clarify that the unsafe condition
“* * * could result in “partial” loss of
rudder control and nose wheel steering

e State that replacement of the rudder
torque tube, if necessary, is meant to
“insure the integrity of the system.”

The commenter states that these
revisions are consistent with the intent
of the referenced Boeing service
bulletins, and would eliminate any
potential confusion operators might
have with the NPRM.

We partially agree. We have revised
the Summary and paragraphs (f) and (g)
of this AD to specify that the
inspections are of the “rudder pedal
torque tube assembly.” We disagree
with moving the compliance time to
paragraph (e) of this AD; the intent of
that paragraph is to give credit for
actions previously accomplished before
issuance of this AD, so it would be
inappropriate to include compliance
times in that paragraph. We infer that
the commenter requests to delete the
compliance time from paragraph (g) of
the NPRM because the commenter
believes it is not necessary to include
that information in the AD. We do not
agree, since according to the service
bulletins the inspection in paragraph (g)
of this AD is an on-condition action that
must be accomplished if no cracking is
found during the inspection required by
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paragraph (f) of this AD. This AD must
state a compliance time for performing
the on-condition inspection.

We also disagree with adding a phrase
stating that the on-condition
replacement “* * * will insure the
integrity of the system.” The purpose of
the SUMMARY section is to identify the
required actions of an AD and the
unsafe condition they are intended to
address; it would be inappropriate to
include any other information in this
section. We have determined that the
other revisions that the commenter
suggests do not change the meaning of
the AD in any substantive way.
Therefore, no other change to this AD is
necessary.

Request To Revise “Cost of
Compliance”

The same commenter requests that we
revise the estimated work hours in the
NPRM for replacing the rudder pedal
torque tube. The commenter states that
Boeing Alert Service Bulletin DC10-
27A236 estimates that the proposed
replacement would take 96 total work
hours for Model DC-10-10 and DC-10-
10F airplanes; Model DC-10-15
airplanes; Model DC-10-30 and DC-10-
30F (KC—10A and KDC-10) airplanes;
Model DC-10—40 and DC-10—40F
airplanes; and Model MD-10-10F and
MD-10-30F airplanes. The commenter
also states that Boeing Alert Service
Bulletin MD11-27A083 estimates that
the proposed replacement would take
18 hours for Model MD-11 and MD-11F
airplanes. These estimates include time
for gaining access, removing and
replacing the torque tube, adjusting (for
Model MD-11 and MD-11F airplanes),
and closing access.

We disagree. The estimated work
hours in AD rulemaking actions
represent only the time necessary to
perform the specific actions actually
required by the AD. These figures
typically do not include incidental
costs, such as the time required to gain
access and close up, planning time, or
time necessitated by other
administrative actions. Furthermore,
replacement of the rudder pedal torque
tube is an “‘on-condition” action.
Typically, the “Cost of Compliance” is
limited only to the cost of actions
actually required by the rule. It does not
consider the costs of “on-condition”
actions because, regardless of AD
direction, those actions would be
required to correct an unsafe condition
identified in an airplane and ensure
operation of that airplane in an
airworthy condition, as required by the
Federal Aviation Regulations. Therefore,
no change is necessary to this AD in this
regard.

Request To Extend Compliance Time

One commenter requests that we
extend the compliance time of the
inspection from 6 months to 12 months
after the effective date of the AD. The
commenter states that 6 months is not
enough time to inspect all of its 130
airplanes affected by the NPRM.

We do not agree, since the commenter
has provided no technical justification
for extending the compliance time. In
developing an appropriate compliance
time for this action, we considered the
safety implications, the practical aspect
of accomplishing the required
inspection within a period of time that
corresponds to the normal scheduled
maintenance for most affected operators,
and the recommendation of the
manufacturer. However, according to
the provisions of paragraph (h) of this
AD, we may approve requests to adjust
the compliance time if the request
includes data that prove that the new
compliance time would provide an
acceptable level of safety.

Explanation of Changes Made to This
AD

We have revised the ““Alternative
Methods of Compliance (AMOGs)”’
paragraph in this AD to clarify the
delegation authority for Authorized
Representatives for the Boeing
Commercial Airplanes Delegation
Option Authorization.

We have also revised this AD to
clarify the appropriate procedure for
notifying the principal inspector before
using any approved AMOC on any
airplane to which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 960 airplanes of the
affected design in the worldwide fleet.
This AD affects about 366 airplanes of
U.S. registry. The inspection takes about
16 work hours per airplane, at an
average labor rate of $65 per work hour.
Based on these figures, the estimated
cost of the inspection for U.S. operators
is $380,640, or $1,040 per airplane.

For Model DC-10-10 and DC-10-10F
airplanes; Model DC-10-15 airplanes;
Model DC-10-30 and DC-10-30F (KC—
10A and KDC-10) airplanes; Model DC—
10—40 and DC-10-40F airplanes; and
Model MD-10-10F and MD-10-30F

airplanes: The replacement if necessary
takes about 16 work hours per airplane,
at an average labor rate of $65 per work
hour. Required parts cost about $12,892
per airplane. Based on these figures, the
estimated cost of the replacement if
necessary is $13,932 per airplane.

For Model MD-11 and MD-11F
airplanes: The replacement if necessary
takes about 5 work hours per airplane,
at an average labor rate of $65 per work
hour. Required parts cost about $12,892
per airplane. Based on these figures, the
estimated cost of the replacement if
necessary is $13,217 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

2005-20-15 McDonnell Douglas:
Amendment 39-14309. Docket No.

TABLE 1.—APPLICABILITY

FAA—-2005-21594; Directorate Identifier
2005-NM-067-AD.

Effective Date

(a) This AD becomes effective November
10, 2005.

Affected ADs
(b) None.
Applicability

(c) This AD applies to the airplanes
identified in Table 1 of this AD; certificated
in any category.

McDonnell Douglas—

As identified in—

Model DC-10-10 and DC-10-10F airplanes; Model DC-10-15 air-
planes; Model DC-10-30 and DC-10-30F (KC-10A and KDC-10)
airplanes; Model DC-10-40 and DC-10-40F airplanes; and Model

MD-10-10F and MD—-10-30F airplanes.
Model MD-11 and MD-11F airplanes

Boeing Alert Service Bulletin DC10-27A236, dated February 17, 2005.

Boeing Alert Service Bulletin MD11-27A083, dated February 17, 2005.

Unsafe Condition

(d) This AD results from a report of a
broken rudder pedal torque tube. We are
issuing this AD to prevent failure of a rudder
pedal torque tube, which could result in loss
of rudder control and nose wheel steering
controlled by the rudder pedal, and
consequent reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Eddy Current Inspection and Replacement if
Necessary

(f) Within 6 months after the effective date
of this AD, do a special detailed eddy current
inspection of the rudder pedal torque tube
assembly for cracks, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin DC10-27A236, dated
February 17, 2005; or Boeing Alert Service
Bulletin MD11-27A083, dated February 17,
2005; as applicable. If any crack is found,
before further flight, replace the rudder pedal
torque tube with a new or serviceable rudder
pedal torque tube, in accordance with the
applicable service bulletin.

Ultrasonic Inspection and Replacement, if
Necessary

(g) If no cracking is found during the
special detailed eddy current inspection
required by paragraph (f) of this AD, before
further flight, do a special detailed ultrasonic
inspection of the rudder pedal torque tube
assembly to determine the wall thickness of
the rudder pedal torque tube, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin DC10-27A236,
dated February 17, 2005; or Boeing Alert
Service Bulletin MD11-27A083, dated
February 17, 2005; as applicable.

(1) If the wall thickness of the torque tube
is within the limits identified as area C in

Appendix B of the applicable service
bulletin, no further action is required by this
AD.

(2) If the wall thickness of the torque tube
is within the limits identified as area B in
Appendix B of the applicable service
bulletin, within 6,000 flight hours after doing
the special detailed ultrasonic inspection,
replace the torque tube with a new or
serviceable torque tube, in accordance with
the applicable service bulletin.

(3) If the wall thickness of the torque tube
is below the minimum limits, which are
identified as area A in Appendix B of the
applicable service bulletin, before further
flight, replace the torque tube with a new or
serviceable torque tube, in accordance with
the applicable service bulletin.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(3) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Material Incorporated by Reference

(1) You must use Boeing Alert Service
Bulletin DC10-27A236, dated February 17,
2005; or Boeing Alert Service Bulletin

MD11-27A083, dated February 17, 2005, as
applicable, to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept. C1-L5A
(D800-0024), for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 26, 2005.
Ali Bahrami,

Manager, Transport Airp]ane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19869 Filed 10-5—-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-21703; Airspace
Docket No. 05-ACE-19]

Modification of Class D and Class E
Airspace; Topeka, Forbes Field, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Direct final rule; request for
comments; correction.

SUMMARY: This action corrects an error
in the legal description of Class D
airspace in a direct final rule, request for
comments that was published in the
Federal Register on Tuesday, July 12,
2005 (70 FR 39914).

DATES: This direct final rule is effective
on 0901 UTC, October 27, 2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 2005—
21703 published on Tuesday, July 12,
2005 (70 FR 39914), modified Class D
and Class E Airspace at Topeka, Forbes
Field, KS. The phrase “This Class D
airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory.”” was incorrectly
deleted from the legal description of
Class D airspace. This action corrects
that error.

m Accordingly, pursuant to the authority
delegated to me, the error in the legal
description of Class D Airspace, Topeka,
Forbes Field, KS as published in the
Federal Register Tuesday July 12, 2005
(70 FR 39914), (FR Doc. 2005-21703), is
corrected as follows:

PART 71—[CORRECTED]

§71.1 [Corrected]

On page 39915, Column 2, at the end
of the legal description of ACE KS D
Topeka, Forbes Field, KS, add the
phrase “This Class D airspace area is
effective during the specific dates and
times established in advance by a Notice
to Airmen. The effective date and time
will thereafter be continuously
published in the Airport/Facility
Directory.”

Issued in Kansas Gity, MO, on August 18,
2005.

Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.
[FR Doc. 05—-20046 Filed 10-5-05; 8:45am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-21874; Airspace
Docket No. 05-ACE-28]

Modification of Class E Airspace;
Dodge City Regional Airport, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments; Correction.

SUMMARY: This action corrects an error
in the legal description of a direct final
rule, request for comments that was
published in the Federal Register on
Friday, July 29, 2005 (70 FR 43744).

DATES: This direct final rule is effective
on 0901 UTC, October 27, 2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 2005—
21874 published on Friday, July 29,
2005 (70 FR 43744), modified Class E
Airspace at Dodge City, KS. The latitude
and longitude used in the airport
reference point was incorrect. This
action corrects that error.

m Accordingly, pursuant to the authority
delegated to me, the errors for Class E
Airspace, Dodge City, KS as published
in the Federal Register Friday, July 29,
2005 (70 FR 43744), (FR Doc. 2005—
21874), are corrected as follows:

PART 71—[CORRECTED]

§71.1 [Corrected]

On page 43745, Column 2, change the
latitude and longitude of Dodge City
Regional Airport, KS to (Lat. 37°45'48”
N., long. 99°57’56” W.) for ACE KS E2
and ACE KS E5.

Issued in Kansas City, MO, on August 18,
2005.
Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-20047 Filed 10-5-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-029]
RIN 1625-AA09

Drawbridge Operation Regulations:
Passaic River, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the drawbridge
operation regulations for the operation
of the Route 280 Bridge, mile 5.8, across
the Passaic River, at Harrison, New
Jersey. Under this temporary rule the
Route 280 Bridge may remain in the
closed position for the passage of vessel
traffic from March 1, 2006 through
November 30, 2007. This temporary
rulemaking is necessary to facilitate
rehabilitation repairs at the bridge.
DATES: This rule is effective March 1,
2006 through November 30, 2007.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-05-029) and are
available for inspection or copying at
the First Coast Guard District, Bridge
Branch Office, 408 Atlantic Avenue,
Boston, Massachusetts 02110, between 7
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Joe Arca, Project Officer, First Coast
Guard District, (212) 668—7165.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On June 2, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled; Drawbridge Operation
Regulations, Passaic River, New Jersey
(70 FR 32278). We received no
comments in response to the notice of
proposed rulemaking. No public hearing
was requested and none was held.

Background and Purpose

The Route 280 Bridge has a vertical
clearance in the closed position of 35
feet at mean high water and 40 feet at
mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.739(h). Under the
existing operation regulations a 24-hour
advance notice is required for bridge
openings at all times.

The owner of the bridge, the New
Jersey Department of Transportation,
requested a temporary change to the
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drawbridge operation regulations to
facilitate rehabilitation maintenance at
the bridge.

Under this temporary rule the bridge
will remain in the closed position for
the passage of vessel traffic from March
1, 2006 through November 30, 2007.

The Route 280 Bridge has not
received any requests to open during the
past ten years.

Discussion of Comments and Changes

The Coast Guard received no
comments in response to the notice of
proposed rulemaking and no changes
have been made to this temporary final
rule as a result.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

This conclusion is based on the fact
that the bridge has not received any
opening requests for the past ten years.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that the bridge has not received any
opening requests for the past ten years.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees

who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk

to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this final rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
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2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. It has been determined
that this final rule does not significantly
impact the environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

m 2. From March 1, 2006 through
November 30, 2007, paragraph (h) in
§117.739 is temporarily suspended and
a new paragraph (u) is added to read as
follows:

§117.739 Passaic River.
* * * * *

(u) From March 1, 2006 through
November 30, 2007, the Route 280
Bridge, mile 5.8, may remain in the
closed position for the passage of vessel
traffic.

Dated: September 25, 2005.

David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 05—-19950 Filed 10-5—-05; 8:45 am)]
BILLING CODE 4910-15-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 201 and 256
[Docket No. 2005-2 CARP CRA]

Adjustment of Cable Statutory License
Royalty Rates

AGENCY: Copyright Office, Library of
Congress.
ACTION: Final rule.

SUMMARY: The Copyright Office of the
Library of Congress is publishing final
regulations governing the adjustment of
the royalty rates for the cable statutory
license.

DATES: These regulations are effective as
of July 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Tanya M. Sandros, Associate General
Counsel, or Gina Giuffreda, Attorney—
Advisor, Copyright Arbitration Royalty
Panel (CARP), P.O. Box 90779,
Southwest Station, Washington, D.C.
20024. Telephone: (202) 707-8380.
Telefax: (202) 252-3423.
SUPPLEMENTARY INFORMATION: Section
111 of the Copyright Act, 17 U.S.C.,
creates a statutory license for cable
systems that retransmit to their
subscribers over—the—air broadcast
signals. Royalty fees for this license are
calculated as percentages of a cable
system’s gross receipts received from
subscribers for receipt of broadcast
signals. A cable system’s individual
gross receipts determine the applicable
percentages. These percentages, and the
gross receipts limitations, are published
in 37 CFR part 256 and are subject to
adjustment at five—year intervals. 17
U.S.C. 801(b)(2)(A) & (D). This was a
window year for such an adjustment.

Such rate adjustment proceedings
may be commenced upon receipt of a
petition from a party with a significant
interest in the royalty rates. The Library
received two such petitions—one on
behalf of the Office of the Commissioner
of Baseball, the National Football
League, the National Basketball
Association, the Women’s National
Basketball Association, the National
Hockey League, and the National
Collegiate Athletic Association
(collectively, the “Joint Sports
Claimants”) and the Motion Picture
Association of America, Inc., its member
companies and other producers and/or
distributors of syndicated television
programs (collectively, the ‘“Program
Suppliers”) and the other from National
Cable & Telecommunications
Association (hereinafter “NCTA”). In
response to the Joint Sports Claimants/
Program Suppliers’ petition and before
receipt of the NCTA petition, the
Library published a Federal Register
notice seeking comment on the former
petition and directing interested parties
to file a Notice of Intent to Participate
in a Copyright Arbitration Royalty Panel
(“CARP”) rate adjustment proceeding.
70 FR 16306 (March 30, 2005). The
notice also designated a 30—day period
to enable the parties to negotiate a new
rate schedule. 37 CFR 251.63(a).

In accordance with the March 30
notice, the Office received one
agreement submitted jointly by
representatives of all of the parties who

1Unless otherwise noted, all references are to
chapter 8 of title 17 of the United States Code as
in effect prior to May 31, 2005, the effective date
of the Copyright Royalty and Distribution Reform
Act of 2004.

filed notices of intent to participate in
this proceeding. The agreement
proposed amending the basic royalty
rates and the gross receipts limitations,
the regulations governing the filing of
the statements of account to reflect these
changes, and proposed that the changes
become effective beginning with the
second semiannual accounting period of
2005. The agreement also noted that the
syndex rates were not being adjusted for
the new license period. In addition, the
parties stated that they were unable to
agree on whether or how to adjust the
3.75% rate set forth in § 256.2(c) but
would continue their discussions and
notify the Office, on or before August
10, 2005, as to whether they would seek
such an adjustment.

Pursuant to § 251.63(b) of the CARP
rules, the Library published in the
Federal Register the proposed
adjustments to the percentages of gross
receipts paid by cable systems and the
gross receipts limitations. 70 FR 41650
(July 20, 2005). Section 251.63(b)
provides that the Library “may adopt
the rate embodied in the proposed
settlement without convening an
arbitration panel, provided that no
opposing comment is received by the
Librarian [of Congress] from a party
with an intent to participate in a CARP
proceeding.” 37 CFR 251.63(b). No
comments or Notices of Intent to
Participate were received, enabling
publication of today’s final regulations
adopting the proposed agreement.

These regulations are effective as of
July 1, 2005, which means that the new
cable rates and the gross receipts
limitations are applicable to the second
accounting period of 2005 and
thereafter. Payment of royalties
calculated on the basis of the new rates
shall be due no later than March 1,
2006, for the accounting period
beginning on July 1, 2005, and ending
on December 31, 2005.

The parties to this proceeding have
also notified the Copyright Office that
they will not seek an adjustment of the
3.75% rate set forth in § 256.2(c). NCTA
filed its notice with the Copyright Office
on August 2, 2005, and a joint notice of
intent not to seek adjustment of the
3.75% rate was filed on August 10,
2005, on behalf of the remaining parties.
As no further adjustments of the cable
rates are to be considered, the Library is
terminating this proceeding, effective as
of October 6, 2005. In future years,
proceedings to adjust the section 111
cable royalty rates shall be considered
by the Copyright Royalty Judges under
a new program established by Congress
with the passage of the Copyright
Royalty and Distribution Reform Act of
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2004, Public Law 108-419, 118 Stat.
2341.

List of Subjects
37 CFR Part 201
Copyright, Procedures.
37 CFR Part 256
Cable television, Royalties.
Final Regulations

m For the reasons set forth in the
preamble, the Library amends 37 CFR
parts 201 and 256 as follows:

PART 201—GENERAL PROVISIONS

m 1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702

§201.17 [Amended]

m 2. Section 201.17 is amended as
follows:

m a. In paragraph (d)(2), by removing
“$379,600” each place it appears and
adding “$527,600” in its place;

m b. In paragraph (e)(12), by removing
“$98,600” and adding “$137,100” in its
place; and

m c. In paragraph (g)(2)(ii), by removing
0.956" and adding “1.013” in its place.

PART 256—ADJUSTMENT OF
ROYALTY FEE FOR CABLE
COMPULSORY LICENSE

m 3. The authority citation for part 256
continues to read as follows:

Authority: 17 U.S.C. 702, 802

§256.2 [Amended]

W 4. Section 256.2 is amended as
follows:

m a. In paragraph (a) introductory text,
by removing the phrase ““the second
semiannual accounting period of 2000”
and adding the phrase “‘the second
semiannual accounting period of 2005”
in its place;

m b. In paragraph (a)(1), by removing
“.956” and adding “1.013” in its place;
m c. In paragraph (a)(2), by removing
“.956” and adding “1.013” in its place;
m d. In paragraph (a)(3), by removing
“.630” and adding ““.668” in its place;
m e. In paragraph (a)(4), by removing
296" and adding ““.314” in its place;
m f. In paragraph (b) introductory text,
by removing the phrase “the second
semiannual accounting period of 2000”
and adding the phrase “the second
semiannual accounting period of 2005”
in its place;

m g. In paragraph (b)(1), by removing
“$189,800” each place it appears and
adding “$263,800” in its place, and by
removing $7,400” and adding “$10,400”
in its place; and

m h. In paragraph (b)(2), by removing
“$189,800” each place it appears, and
adding “$263,800” in its place, and by
removing “$379,600” each place it
appears and adding “$527,600” in its
place.

Dated: September 13, 2005
Marybeth Peters,
Register of Copyrights.

Approved by:
James H. Billington,
The Librarian of Congress.
[FR Doc. 05-20096 Filed 10-5-05; 8:45 am]
BILLING CODE 1410-33-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R10-OAR-2005-1D-0002; FRL-7977-5]
Approval and Promulgation of

Implementation Plans; Idaho;
Correcting Amendment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this final action, EPA is
correcting an error in the incorporation
by reference provisions in the approval
of revisions to the Rules for the Control
of Air Pollution in Idaho (IDAPA
58.01.01) published on January 16, 2003
(68 FR 2217). This correction removes
the list of State toxic air pollutants from
the definition of “regulated air
pollutant” in the EPA-approved Idaho
State implementation plan.

DATES: This action is effective on
November 7, 2005.

ADDRESSES: Copies of the State’s request
and other supporting information used
in developing this action are available
for inspection during normal business
hours at the following locations: EPA,
Office of Air, Waste, and Toxics (AWT—
107), 1200 Sixth Avenue, Seattle,
Washington 98101. Interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day. A reasonable fee
may be charged for copies.

FOR FURTHER INFORMATION CONTACT:
David C. Bray, Office of Air, Waste and
Toxics, AWT-107, Environmental
Protection Agency, Region 10, 1200
Sixth Ave., Seattle, WA 98101; phone:
(206) 553-4253.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background
II. This Action

A. What Comments Did We Receive on the
Proposed Action?
B. What Is the Basis for This Action?
C. What Is our Final Action?
I1I. Statutory and Executive Order Reviews

I. Background

On January 16, 2003 (68 FR 2217),
EPA approved numerous changes to the
Idaho Department of Environmental
Quality (IDEQ) rules as revisions to the
Idaho State implementation plan (SIP).
In that rulemaking, EPA did not approve
the IDEQ rules for toxic air pollutants or
TAP’s and specifically excluded the
toxic air pollutant provisions (IDAPA
58.01.01.203.03, 210, 223, 585, and 586)
from its incorporation by reference. See
40 CFR 52.670(c)(37); 68 FR at 2224
(January 16, 2003); 67 FR 52666, 52668,
52672—73 (August 13, 2002). However,
EPA inadvertently incorporated a cross
reference to the toxic air pollutant
provisions (Sections 585 and 586)
within the IDEQ definition of “regulated
air pollutant” (IDAPA 58.01.01.006(84)).
It was EPA’s intention to exclude all
aspects of the IDEQ toxic air pollutant
program from the federally-approved
SIP.

EPA also received a request from the
IDEQ to correct the inadvertent
incorporation by reference. In an
October 20, 2004 letter to EPA, the
Administrator of the IDEQ Air Quality
Division requested that EPA clarify or
correct its approval of the Idaho SIP.

On July 20, 2005, EPA proposed to
correct this error by amending the
incorporation by reference of the Idaho
SIP to exclude paragraph (f) from the
definition of “regulated air pollutant” at
IDAPA 58.01.01.006(84).

II. This Action

A. What Comments Did We Receive on
the Proposed Action?

EPA provided a 30-day review and
comment period on the proposal
published in the Federal Register on
July 20, 2005. 70 FR 41652. We received
no comments on our proposed
rulemaking.

B. What Is the Basis for This Action?

Under section 110(k)(6) of the Clean
Air Act, whenever EPA determines that
its action approving, disapproving, or
promulgating any plan or plan revision
(or part thereof), area designation,
redesignation, classification, or
reclassification was in error, EPA may
in the same manner as the approval,
disapproval, or promulgation revise
such action as appropriate without
requiring any further submission from
the state. Such determination and the
basis thereof shall be provided to the
state and public. Pursuant to section
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110(k)(6), EPA proposed a revision to
the Idaho SIP to correct the inadvertent
incorporation by reference of the Idaho
toxic air pollutant provisions within the
definition of “regulated air pollutant.”

C. What Is Our Final Action?

EPA is taking final action to correct
the incorporation by reference of the
Idaho toxic air pollutant provisions so
that IDEQ’s list of toxic air pollutants
will not be considered to be “regulated
air pollutants” for purposes of the
federally-approved SIP. All of the air
pollutants regulated under the federal
Clean Air Act will still be “regulated air
pollutants” for SIP purposes in
accordance with the IDEQ definition.
The corrected definition meets or
exceeds the requirements of the federal
Clean Air Act and EPA’s regulations for
State implementation plans. The
corrected definition is also consistent
with IDEQ’s SIP submittal and EPA’s
January 16, 2003 approval action which
specifically excluded IDEQ’s toxic air
pollutant rules from the EPA-approved
SIP.

III. Statutory and Executive Order
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this final action
is not a “‘significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
For this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely corrects
the incorporation by reference of the list
of toxic air pollutants used in regulatory
provisions that are not part of the EPA-
approved SIP and does not impose any
additional requirements on state, local
or tribal governments or the private
sector. Accordingly, the Administrator
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the

Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
corrects the incorporation by reference
of the list of State toxic air pollutants as
initially requested by the State and does
not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency

promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 5,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: September 20, 2005.

Julie M. Hagensen,

Acting Regional Administrator, Region 10.
m Chapter, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart N—Idaho

m 2.In §52.670(c), the table is amended
by revising the entry for 006 to read as
follows:

§52.670 Identification of plan.
* * * * *
(C) * x %
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EPA-APPROVED IDAHO REGULATIONS

State citation

Title/subject

State effective
date

EPA approval date

Explanations

Idaho Administrative Procedures Act (IDAPA) Chapter 58, Rules for Control of Air Pollution in Idaho, Previously Codified at IDAPA

Chapter 39 (Appendix A.3)

58.01.01—RULES FOR THE CONTROL OF AIR POLLUTION IN IDAHO

* * *

5/1/95, 5/1/94

4/5/00, 3/20/97, 01/16/03, 68 FR 2217 10/6/
05 [Insert page number

Except (84)(f)

where the document be-

gins].

[FR Doc. 05-19615 Filed 10-5—-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R03-OAR-2004-PA-0001, RO3—OAR-2004—
PA-0002; FRL-7980-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Revision to the Motor
Vehicle Enhanced I/M Program—
Philadelphia, Pittsburgh, South
Central, and Northern Regions and
Safety Inspection Program
Enhancements for Non-I/M Regions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving several
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Pennsylvania. These
revisions amend Pennsylvania‘s
existing, Federally-approved enhanced
vehicle inspection and maintenance
program (or I/M program) SIP. EPA is
herein taking a single final rulemaking
action to finalize two separately issued
proposed rulemakings on the subject of
Pennsylvania’s I/M program. The
intended effect of this combined final
action is to approve the
Commonwealth’s revised I/M program
SIP for the Philadelphia, Pittsburgh,
South Central and Northern Regions.
This action also serves to incorporate
into the SIP a visual emission
component inspection program done
under the Commonwealth’s annual
safety inspection program in those 42
counties of Pennsylvania not subject to
Federal I/M program requirements.

DATES: This final rule is effective on
November 7, 2005.

ADDRESSES: EPA has established two
dockets for this action under Regional
Material in E-Docket (RME) ID Number
R03-0OAR-2004-PA—-0001 and Number
R03-OAR-2004-PA-0002. All
documents in the docket are listed in
the RME index at http://
www.docket.epa.gov/rmepub/. Once in
the system, select Aquick search,” then
key in the appropriate RME
identification number for each docket.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, at (215) 814-2176, or by e-
mail at rehn.brian@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

EPA published two concurrent
notices of proposed rulemaking (NPR)
on April 26, 2005 proposing to approve
two separate SIP revisions submitted by
the Commonwealth of Pennsylvania.
One of these April 26, 2005 NPRs (70 FR
21384) proposed approval of the
Commonwealth’s revised motor vehicle
enhanced I/M program as it applies to
select geographic regions of
Pennsylvania. Pennsylvania regions

affected by that rulemaking action
include the South Central Region
(Berks, Cumberland, Dauphin,
Lancaster, Lebanon, Lehigh,
Northampton, and York Counties) and
the Northern Region (Blair, Cambria,
Centre, Lackawanna, Luzerne,
Lycoming, and Mercer Counties). EPA
also proposed to approve portions of
Pennsylvania’s revised safety inspection
program (for areas not subject to Federal
enhanced I/M requirements) related to
visual inspection of certain vehicle
components that serve to reduce
emissions. This emission component
visual inspection element of the state
safety inspection program is a new
requirement for 42 Pennsylvania
counties (see EPA’s NPR for the
complete list of affected counties). The
Commonwealth’s formal SIP revision,
which was the subject of this notice,
was submitted by Pennsylvania on
December 1, 2003, and was revised via
a technical SIP amendment submitted
by Pennsylvania on April 29, 2004.

In the second of April 26, 2005 (70 FR
21380) rulemaking actions regarding
Pennsylvania’s I/M, EPA proposed
approval of the revised enhanced I/'M
programs applicable in the Pittsburgh
Region (Allegheny, Beaver, Washington,
and Westmoreland Counties) and the
Philadelphia Region (Bucks, Chester,
Delaware, Montgomery, and
Philadelphia Counties). The
Commonwealth submitted a formal SIP
revision on January 30, 2004 applicable
only to these two Regions. This SIP
revision was also revised by
Pennsylvania via a technical SIP
amendment submitted to EPA on April
29, 2004.

II. Summary of SIP Revision

EPA granted prior SIP approval to
Pennsylvania’s previously adopted I/M
SIP in June 1999. Pennsylvania
submitted formal SIP revisions to
amend that SIP-approved I/M program
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program on December 1, 2003 (as
revised April 29, 2004) and January 30,
2004 (as revised April 29, 2004).
Hereafter, we will refer to these SIP
revisions as the December 2003 and the
January 2004 SIPs, respectively.

These SIP revisions, when viewed
together, requested incorporation of
newly state-adopted provisions effecting
the Pittsburgh, Philadelphia, South
Central, and Northern I/M program
regions of Pennsylvania. These
Pennsylvania counties are required to
implement enhanced I/M under
authority of Sections 182 and 184 of the
Clean Air Act.

The December 2003 SIP revision
serves to amend Pennsylvania’s I/M
program applicable to the South Central
and Northern Regions by replacing a
previously SIP-approved tailpipe test
requirement for the South Central
Region with on-board diagnostic testing
of 1996 and newer subject vehicles,
coupled with gas cap testing on all 1975
and newer subject vehicles, and visual
emission component inspection of pre-
1996 vehicles. For the Northern Region,
the Commonwealth’s December 2003
SIP revision requires visual component
inspections and gas cap testing on 1975
and newer vehicles. This SIP revision
also adds visual emission component
inspections to the Commonwealth’s
existing, annual safety inspection
program as it applies in those regions of
Pennsylvania not subject to I/M
emissions testing under authority of the
Clean Air Act (i.e., the non-I/M Region).

The Commonwealth’s January 2004
SIP revision revises the I/M program for
the Philadelphia and Pittsburgh
Regions. Changes to the prior SIP-
approved I/M program affecting these
regions include addition of on-board
diagnostic (or OBD) computer checks for
1996 and newer vehicles and revision of
the I/M test regimen to phase out
tailpipe testing on pre-1996 vehicles
when those vehicles reach 25 years of
age. The January 2004 SIP revision
overlaps the December 2003 SIP in some
regards, including incorporation of
some of the same state regulatory
provision (i.e., minor updates to the
regulations made since the enhanced I/
M program’s inception in 1997) that are
overarching in scope to all geographic
areas to the Commonwealth.

For more detail on the substance of
the changes to Pennsylvania’s annual
enhanced I/M and safety inspection
programs, and the rationale for EPA’s
proposed actions, please refer to the two
concurrently published EPA proposed
rulemaking actions in the April 26, 2005
Federal Register, as that information is
not be restated here in its entirety. No

public comments were received on
these two proposed rulemaking actions.

III. Final Action

EPA is approving Pennsylvania’s
enhanced I/M program SIP revisions
submitted on December 2003 and
January 2004 (as amended April 2005)
as a single revision to the Pennsylvania
SIP. While EPA took two separate,
concurrent proposed rulemaking actions
on these two SIP revisions on April 26,
2004, we have decided to take a single,
combined final rulemaking action to
approve them. The rationale for this
decision is that both the December 2003
and the January 2004 SIP revisions
contain portions of the same
Pennsylvania emission inspection
program regulation, which was
published in the Pennsylvania Bulletin
on November 22, 2003 (67 Pa Code
Chapter 177). Pennsylvania initially
submitted redacted portions of the same
regulation as part of each separate SIP
revision (submitted November 2003 and
January 2004 SIP). Pennsylvania
redacted those regulatory provisions not
relevant to the geographic areas that
were the subject of each SIP revision.
Pennsylvania later amended each of the
SIP revisions (via the April 29, 2004
technical correction SIP revision) to
submit the entire, revised emission
program regulation (67 Pa Code Chapter
177) as part of both SIP revisions. Since
EPA received no adverse comments on
our concurrent proposed rulemaking
actions taken upon the December 2003
and the January 2004 SIP revisions, and
in order to simplify incorporation by
reference of Pennsylvania’s emission
program regulations into the Federal
SIP, we are moving to take this single,
combined final rulemaking action for
these SIP revisions.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small

entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
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Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action to approve Pennsylvania’s
revised motor vehicle inspection and
maintenance program must be filed in

the United States Court of Appeals for
the appropriate circuit by December 5,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 27, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph
(c)(1) is amended by revising the entries
for Title 67, Chapters 175 and 177 to
read as follows:

Subpart NN—Pennsylvania

§52.2020 Identification of plan.
* * * * *

(C) * * *

(1) * * *

State effective

Additional explanation/

State citation Title/subject date EPA approval date §52.2063 citation
Title 67. Transportation
Part I. Department of Transportation
Subpart A. Vehicle Code Provisions
Article VII. Vehicle Characteristics
Chapter 175 Vehicle Equipment and Inspection
Subchapter A. General Provisions

175.2 i Definitions .......ccceviiiieniinenne 9/27/97 6/17/99, 64 FR 32411 “Temporary Inspection Ap-

proval Indicator” only.

175.2 s Definitions ........ccccevvceeeeicenenne 12/3/88 10/6/05 [Insert page number  Definitions which apply to
where the document be- safety inspection program
gins] in non-I/M counties.

175.3 s Application of equipment 12/3/88 10/6/05 [Insert page number  Applies to safety inspection

rules. where the document be- program in non-1/M coun-
gins] ties.

175.4 s Vehicles required to be in- 12/3/88 10/6/05 [Insert page number  Applies to safety inspection

spected. where the document be- program in non-1/M coun-
gins] ties.

175.6 s Annual inspection .................. 12/3/88 10/6/05 [Insert page number  Applies to safety inspection
where the document be- program in non-1/M coun-
gins] ties.

1757 s Inspection of vehicle reen- 12/3/88 10/6/05 [Insert page number  Applies to safety inspection

tering this Commonwealth. where the document be- program in non-1/M coun-
gins] ties.

1758 i, Newly purchased vehicles ..... 2/19/94 10/6/05 [Insert page number  Applies to safety inspection
where the document be- program in non-1/M coun-
gins] ties.

17511 s Coordination of safety and 9/27/97 6/17/99, 64 FR 32411 (c)(139)

emission inspection.
Subchapter B. Official Inspection Stations

17521 s Appointment ..........cccceeiiieenne 12/3/88 10/6/05 [Insert page number  Applies to safety inspection
where the document be- program in non-1/M coun-
gins] ties.

175.22 .o Making application ................. 12/3/88 10/6/05 [Insert page number  Applies to safety inspection
where the document be- program in non-1/M coun-
gins] ties.

175.23(a) and (C) ..ceevvveerveeenen. Approval ........cceeveieniinieee, 12/3/88 10/6/05 [Insert page number  Applies to safety inspection

where the document be-

gins]

program in non-I/M coun-
ties.



58316

Federal Register/Vol. 70, No. 193/ Thursday, October 6, 2005/Rules and Regulations

State effective

State citation Title/subject EPA approval date

Additional explanation/

date §52.2063 citation
175.24 oo Required certificates and sta- 12/3/88 10/6/05 [Insert page number  Applies to safety inspection
tion signs. where the document be- program in non-1/M coun-
gins] ties.

175.25(a), (b)(1), (b)(3), and Inspection area ...........cceeeeene 12/3/88 10/6/05 [Insert page number  Applies to safety inspection

(c). where the document be- program in non-I/M coun-
gins] ties.

175.26(a) introductory sen- Tools and equipment ............. 9/28/96 10/6/05 [Insert page number  Applies to safety inspection

tence and (a)(3). where the document be- program in non-1/M coun-
gins] ties.

175.27 oo, HOUIS .o 12/3/88 10/6/05 [Insert page number  Applies to safety inspection
where the document be- program in non-1/M coun-
gins] ties.

175.28 [Except for (c)(2), Certified Inspection Mechan- 12/3/88 10/6/05 [Insert page number  Applies to safety inspection

(9)(2), (9)(3), and (g)(5)—(9)]. ics. where the document be- program in non-1/M coun-
gins] ties.

175.29 oo Obligations and responsibil- 9/27/97 10/6/05 [Insert page number  Applies to safety inspection

ities of stations. where the document be- program in non-I/M coun-
gins] ties (except for (f)(4), which
applies to I/M and non-I/M
programs).
175.31 s Fleet inspection stations ........ 12/3/88 10/6/05 [Insert page number  Applies to safety inspection

where the document be-
gins]

program in non-I/M coun-
ties.

Subchapter C. Certificate of Inspection

175.41(a), (b)(1), (b)(3), (c), Procedure ........cccooiiiiiiinens 9/27/97 10/6/05 [Insert page number  Applies statewide (to I/M pro-
(d), (e)(1), (e)(3), (e)(5), and where the document be- gram and non-1/M safety in-
(f)(4). gins] spection program.

Recording inspection ............. 9/27/97 6/17/99, 64 FR 32411
SECUNtY ..ooeeiiiiieieeeeee e 9/27/97 6/17/99, 64 FR 32411
Ordering certificates of in- 9/27/97 6/17/99, 64 FR 32411
spection.
17545 oo Violation of use of certificate 9/27/97 6/17/99, 64 FR 32411
of inspection.
Subchapter D. Schedule of Penalties and Suspensions: Official Inspection Stations and Certified Mechanics

175.51 e Cause for suspension ............ 2/19/94 10/6/05 [Insert page number ~ New section; Applies to safe-
where the document be- ty inspection program in
gins] non-I/M counties.

175.52 oo Reapplication .......cccccvvivennne 12/3/88 10/6/05 [Insert page number  New section; Applies to safe-
where the document be- ty inspection program in
gins] non-I/M counties.

Subchapter E. Passenger Cars and Light Trucks

17561 i Application of subchapter ...... 12/3/88 10/6/05 [Insert page number  New section: Applies to safe-
where the document be- ty inspection program in
gins] non-I/M counties.

175.72(d) ceveeeeieeieeeeee, Fuel system ......ccccciiiiiiins 12/3/88 10/6/05 [Insert page number  New section; Applies to safe-
where the document be- ty inspection program in
gins] non-I/M counties.

175.80(d) -oooveeveieeeerreeeeneeeens Inspection procedure ............. 5/13/99 10/6/05 [Insert page number ~ New section; Applies to safe-
where the document be- ty inspection program in
gins] non-I/M counties.

Subchapter H. Motorcycles

175141 i, Application of subchapter ...... 12/3/88 10/6/05 [Insert page number  New section; Applies to safe-
where the document be- ty inspection program in
gins] non-I/M counties.

Subchapter J. Motor-Driven Cycles and Motorized Pedalcycles
17514771 s Application ........ccccccveeiiieenns 12/3/88 10/6/05 [Insert page number  New section; Applies to safe-

where the document be-
gins]

ty inspection program in
non-I/M counties.
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Subchapter K. Street Rods, Specially Constructed and Reconstructed Vehicles

175201 oo, Application of subchapter ...... 12/3/88 10/6/05 [Insert page number ~ New section; Applies to safe-
where the document be- ty inspection program in
gins] non-I/M counties.

175.202 oo Conditions .......ccoveeeieeriieeienne 12/3/88 10/6/05 [Insert page number  Applies to safety inspection
where the document be- program in non-1/M coun-
gins] ties.

175.220(d) [introductory sen- Inspection procedure ............. 5/13/99 10/6/05 [Insert page number  Applies to safety inspection

tence only]. where the document be- program in non-I/M coun-
gins] ties.
Subchapter L. Animal-Drawn Vehicles, Implements of Husbandry and Special Mobile Equipment
175.221 i Application ........ccccceviirieennnn. 12/3/88 10/6/05 [Insert page number

where the document be-
gins]

Chapter 177 Enhanced Emission Inspection Program
Subchapter A. General Provisions

PUIPOSE ..o 10/1/97 6/17/99, 64 FR 32411 (c)(139)
Application of equipment 10/1/97 6/17/99, 64 FR 32411 (c)(139)
rules.
1773 e Definitions ........cccevciriiiincene 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
Implementation of Emission Inspection Program
177.22 oo Commencement of inspec- 11/22/03 10/6/05 [Insert page number  Retitled and revised.
tions. where the document be-
gins]
177.23 e, Notification of requirement for 11/22/03 10/6/05 [Insert page number
emission inspection. where the document be-
gins]
17724 i, Program evaluation ................ 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
I/M Program
17751 e, Program requirements ........... 11/22/03 10/6/05 [Insert page number  Excludes paragraphs (c)(1),
where the document be- (c)(2), and (c)(3), and ref-
gins] erence to those para-
graphs.
17752 oo, Emission inspection pre- 11/22/03 10/6/05 [Insert page number
requisites. where the document be-
gins]
17753 e, Vehicle inspection process .... 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
Subchapter B. Subject Vehicles
177901 e, Subject vehicles ........cccceeueeen. 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177102 s Inspection of vehicles reen- 9/27/97 6/17/99, 64 FR 32411 (c)(139)
tering this Commonwealth.
177903 e, Used vehicles after sale or 9/27/97 6/17/99, 64 FR 32411 (c)(139)
resale.
177104 s Vehicles registered in non- 9/27/97 6/17/99, 64 FR 32411 (c)(139)
designated areas or other
states.
177105 i, Vehicles requiring mission in- 11/22/03 10/6/05 [Insert page number

where the document be-
gins]

spection due to change of
address.
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Subchapter C. Emission Test Procedures and Emission Standards

General
177201 o, General requirements ............ 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177.202 oo Emission test equipment ....... 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177.202a ..o OBD-I/M check equipment 11/22/03 10/6/05 [Insert page number ~ New section.
where the document be-
gins]
177.202D ..o Equipment for gas cap test 11/22/03 10/6/05 [Insert page number ~ New section.
and visual inspection. where the document be-
gins]
177.203 i Test procedures ..........cccc..... 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177.204 ..o Basis for failure ............cccuc.... 11/22/03 10/6/05 [Insert page number  Retitled and revised.
where the document be-
gins]
Recall Provisions
177231 e Requirements regarding man- 9/27/97 6/17/99, 64 FR 32411 (c)(139)
ufacturer recall notices.
177.232 e Compliance with recall no- 9/27/97 6/17/99, 64 FR 32411 (c)(139)
tices.
177.233 o, Failure to comply .......cccccee. 9/27/97 6/17/99, 64 FR 32411 (c)(139)
Emission Inspection Report
177.251 s Record of test results ............ 9/27/97 6/17/99, 64 FR 32411 (c)(139)
177.252 s Emission inspection report .... 11/22/03 10/6/05 [Insert page number  Retitled and revised.
where the document be-
gins]
177.253 e Responsibility of the station 11/22/03 10/6/05, [Insert page number  Retitled and revised.
owner for vehicles which where the document be-
fail the emission inspection. gins]
Retest
177.2771 i, Procedure ........cccooiiiiiiiiiens 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177272 e, Prerequisites ..........ccccoeveene 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177.273 o, Content of repair data form 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177274 e, Retest fees .....coooveviriiinnene 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177275 o Repair technician training and 11/22/03 10/6/05 New section.
certification.
Issuance of Waiver
177.281 s Issuance of waiver ................. 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177.282 e Annual adjustment of min- 11/22/03 10/6/05 [Insert page number  Excludes/removes the sen-

imum waiver expenditure
for emission inspection.

where the document be-
gins]

tence and partial sentence,
“The minimum expenditure
for the first 2 years after
commencement of the pro-
gram in an affected area is
$150. Beginning with the
3rd year of the program in
an affected area”.
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Procedures Relating to Certificates of Emission Inspection

177291 i, Procedures relating to certifi- 11/22/03 10/6/05 [Insert page number  Retitled and revised.
cates of emission inspec- where the document be-
tion. gins]
177.292 i Recording inspection ............. 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
On-Road Testing
177301 (o Authorization to conduct on- 9/27/97 6/17/99, 64 FR 32411 (c)(139)
road emission testing.
177.302 .o, On-road testing devices ......... 9/27/97 6/17/99, 64 FR 32411 (c)(139)
177.304 e Failure of on-road emission 11/22/03 10/6/05 [Insert page number
test. where the document be-
gins]
177.305 o Failure to produce proof of 9/27/97 6/17/99, 64 FR 32411 (c)(139)
correction of on-road emis-
sion test failure.
Subchapter D. Official Emission Inspection Station Requirements
General
1774071 i, Appointment .........ccccocerieeenn. 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177402 ..o Application ........c..ccccovrerrene. 9/27/97 6/17/99, 64 FR 32411 (c)(139)
177.403 ..o Approval of emission inspec- 9/27/97 6/17/99, 64 FR 32411 (c)(139)
tion station.
177404 ..o, Required certificates and sta- 11/22/03 10/6/05 [Insert page number
tion signs. where the document be-
gins]
177405 i, Emission inspection areas ..... 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177406 ..o, Equipment ... 11/22/03 10/6/05 [Insert page number  Retitled and revised.
where the document be-
gins]
177407 o, Hours of operation ................. 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177408 ..o Certified emission inspectors 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
Obligations and Responsibilities of Station Owners/Agents
177421 i, Obligations and responsibil- 11/22/03 10/6/05 [Insert page number
ities of station owners/ where the document be-
agents. gins]
177422 e Commonwealth emission in- 11/22/03 10/6/05 [Insert page number  Retitled and revised.
spection stations. where the document be-
gins]
177423 s Fleet emission inspection sta- 11/22/03 10/6/05 [Insert page number  Retitled and revised.
tions. where the document be-
gins]
177424 ..o General emission inspection 11/22/03 10/6/05 [Insert page number
stations. where the document be-
gins]
177425 i SECUNMtY eeveeiiiiieieeeiee e 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177426 ..o, Ordering certificates of emis- 9/27/97 6/17/99, 64 FR 32411 (c)(139)
sion inspection.
177427 e Violations of use of certificate 9/27/97 6/17/99, 64 FR 32411 (c)(139)

of emission inspection.
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Quality Assurance
177431 e, Quality assurance .................. 11/22/03 10/6/05 [Insert page number
where the document be-
gins]

Subchapter E. Equipment Manufacturers’ and Contractors’ Requirements and Obligations
Equipment Manufacturers’ Requirements

177501 i, Equipment approval proce- 11/22/03 10/6/05 [Insert page number
dures. where the document be-
gins]
177.502 e Service commitment .............. 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177.503 s Performance commitment ...... 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177.504 i Revocation of approval .......... 9/27/97 6/17/99, 64 FR 32411 (c)(139)

Contractor Obligations

177521 i, Contractor obligations and re- 11/22/03 [ 10/6/05 [Insert page number
sponsibilities. where the document be-
gins]

Subchapter F. Schedule of Penalties and Hearing Procedure
Schedule of Penalties and Suspensions

1776071 o, Definitions .......ccccevieiiiiiiene 11/22/03 10/6/05 [Insert page number ~ New section.
where the document be-
gins]
177602 oo Schedule of penalties for 11/22/03 10/6/05 [Insert page number
emission inspection sta- where the document be-
tions. gins]
177603 i Schedule of penalties for 11/22/03 10/6/05 [Insert page number
emission inspectors. where the document be-
gins]

Additional Violations

177605 oo, Subsequent violations ............ 11/22/03 10/6/05 [Insert page number
where the document be-
gins]
177606 ..o, Multiple violations .................. 9/27/97 6/17/99, 64 FR 32411 (c)(139)

Departmental Hearing Procedure

177651 o, Notice of alleged violation 11/22/03 10/6/05 [Insert page number  Retitled and revised.
and opportunity to be heard where the document be-
prior to immediate suspen- gins]
sion.

177.652 s Official documents ................. 09/27/97 6/17/99, 64 FR 32411 (c)(139)

Restoration After Suspension

1776771 e, Restoration of certification of 9/27/97 6/17/99, 64 FR 32411 (c)(139)
an emission inspector after
suspension.

177672 i Restoration of certification of 9/27/97 6/17/99, 64 FR 32411 (c)(139)

an emission inspection sta-
tion after suspension.
177673 o Restoration of certification of 9/27/97 6/17/99, 64 FR 32411 (c)(139)
certified repair technician
after suspension.

Registration Recall Procedure for Violation of §§ 177.301-177.305 (Relating to On-Road Resting)

177.691 s Registration Recall Com- 11/22/03 10/6/05 [Insert page number
mittee. where the document be-
gins]
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Appendix A ..o Acceleration Simulation 11/22/03 10/6/05 [Insert page number  Replaces previous Appendix

Mode: Pennsylvania Proce- where the document be- A.

dures, Standards, Equip- gins]

ment Specifications and

Quality Control Require-

ments.
Appendix B .....c.cccoeeiiieeenn Department Procedures and 11/22/03 10/6/05 [Insert page number  Replaces previous Appendix

Specifications. where the document be- B.

gins]

* * * * *

[FR Doc. 05-20003 Filed 10-5-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TN-200507; FRL-7972-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Nashville-Davidson County; Revised
Format for Materials Being
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is revising the format of
part 52 of Title 40 of the Code of Federal
Regulations (40 CFR part 52) for
materials submitted by Nashville-
Davidson County that are incorporated
by reference (IBR) into the State
Implementation Plan (SIP). The
regulations affected by this format
change have all been previously
submitted by the local agency and
approved by EPA.

This format revision will affect the
“Identification of Plan” sections of 40
CFR part 52, by adding a table for the
Nashville-Davidson portion of the
Tennessee SIP. This revision will also
affect the format of the SIP materials
that will be available for public
inspection at the Office of the Federal
Register (OFR), the Air and Radiation
Docket and Information Center, and the
Regional Office.

DATES: This action is effective October
6, 2005.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: EPA, Region 4,
61 Forsyth Street, SW., Atlanta, GA
30303; the EPA, Air and Radiation
Docket and Information Center, Air
Docket (Mail Code 6102T), 1200
Pennsylvania Avenue, NW.,

Washington, DC 20460, and the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202—-741-6030,
or go to: http://www.archives.gov/
federal_register/code_of_federal
_regulations/ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Stacy DiFrank at the above Region 4
address or at (404) 562—9042. Email:
difrank.stacy@epa.gov.

SUPPLEMENTARY INFORMATION: Each state
has a SIP containing the control
measures and strategies used to attain
and maintain the national ambient air
quality standards (NAAQS). The SIP is
extensive, containing such elements as
air pollution control regulations,
emission inventories, monitoring
networks, attainment demonstrations,
and enforcement mechanisms.

Each state must formally adopt the
control measures and strategies in the
SIP after the public has had an
opportunity to comment on them and
then submit the SIP to EPA. Once these
control measures and strategies are
approved by EPA, after notice and
comment, they are incorporated into the
federally approved SIP and are
identified in 40 CFR part 52 “Approval
and Promulgation of Implementation
Plans.” The full text of the state
regulation approved by EPA is not
reproduced in its entirety in 40 CFR part
52, but is “incorporated by reference.”
This means that EPA has approved a
given state regulation with a specific
effective date. The public is referred to
the location of the full text version
should they want to know which
measures are contained in a given SIP.
The information provided allows EPA
and the public to monitor the extent to
which a state implements a SIP to attain
and maintain the NAAQS and to take
enforcement action if necessary.

The SIP is a living document which
the state can revise as necessary to
address the unique air pollution
problems in the state. Therefore, EPA
from time to time must take action on
SIP revisions containing new and/or
revised regulations as being part of the

SIP. On May 22, 1997, (62 FR 27968),
EPA revised the procedures for IBR into
the Code of Federal Regulations,
materials submitted by states in their
EPA-approved SIP revisions. These
changes revised the format for the
identification of the SIP in 40 CFR part
52, streamlined the mechanisms for
announcing EPA approval of revisions
to a SIP, and streamlined the
mechanisms for EPA’s updating of the
IBR information contained for each SIP
in 40 CFR part 52. Pursuant to these
revised procedures, EPA is revising the
format for the identification of the
Nashville-Davidson County portion of
the Tennessee SIP, appearing in 40 CFR
part 52. EPA has previously revised the
format for the identification of the
Tennessee SIP and the Memphis Shelby
County, Knox County and Chattanooga
portions of the SIP.

EPA has determined that today’s
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation, and APA section
553(d)(3) which allows an agency to
make an action effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s administrative action
simply codifies provisions which are
already in effect as a matter of law in
Federal and approved state programs.
Under section 553 of the APA, an
agency may find good cause where
procedures are “‘impractical,
unnecessary, or contrary to the public
interest.” Public comment for this
administrative action is “unnecessary”’
and “contrary to the public interest”
since the codification only reflects
existing law. Immediate notice of this
action in the Federal Register benefits
the public by providing the public
notice of the Nashville-Davidson County
portion of the Tennessee SIP in
Tennessee’s “Identification of Plan”
portion of the Federal Register.
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Statutory and Executive Order Reviews

A. General Requirement

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this
administrative action is not a
“significant regulatory action” and is
therefore not subject to review by the
Office of Management and Budget. This
action is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the Agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the APA or any
other statute as indicated in the
Supplementary Information section
above, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C 601 et seq.), or
to sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA. This administrative action also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This administrative
action also is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant. This administrative action
does not involve technical standards;
thus the requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This
administrative action also does not
involve special consideration of
environmental justice related issues as
required by Executive Order 12898 (59
FR 7629, February 16, 1994). This
administrative action does not impose
an information collection burden under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). EPA’s
compliance with these Statutes and
Executive Orders for the underlying

rules are discussed in previous actions
taken on Nashville-Davidson County,
Tennessee’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (CRA)
(5 U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s administrative action
simply codifies provisions which are
already in effect as a matter of law in
Federal and approved State programs. 5
U.S.C. 808(2). These announced actions
were effective when EPA approved
them through previous rulemaking
actions. EPA will submit a report
containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this action
in the Federal Register. This revision to
Nashville-Davidson’s portion of the
Tennessee SIP in the “Identification of
Plan” section of 40 CFR part 52 is not
a “major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. This action is simply an
announcement of prior rulemakings that
have previously undergone notice-and-
comment rulemaking. Prior EPA
rulemaking actions for each individual
component of the Nashville-Davidson
portion of the Tennessee SIP previously
afforded interested parties the
opportunity to file a petition for judicial
review in the United States Court of
Appeals for the appropriate circuit
within 60 days of such rulemaking
action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping

requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 8, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart RR—Tennessee

m 2. Section 52.2220 is amended by:

m A. Revising paragraph (b), and

m B. Adding table 5 in paragraph (c) for
Nashville-Davidson County, “EPA
Approved Nashville-Davidson County
Regulations” to read as follows:

§52.2220 Identification of plan.

(b) Incorporation by reference.

(1) Material listed in paragraph (c) of
this section with an EPA approval date
prior to December 1, 1998, for
Tennessee (Table 1, the Tennessee State
Implementation Plan), January 1, 2003
for Memphis Shelby County (Table 2,
the Memphis Shelby County portion of
the Tennessee State Implementation
Plan), March 1, 2005, for Knox County
(Table 3, the Knox County portion of the
Tennessee State Implementation Plan),
April 1, 2005 for Chattanooga,
Tennessee (Table 4, the Chattanooga
portion of the Tennessee State
Implementation Plan), April 1, 2005, for
Nashville-Davidson County (Table 5, the
Nashville-Davidson County portion of
the Tennessee State Implementation
Plan) and paragraph (d) of this section
with an EPA approval date prior to
December 1, 1998, was approved for
incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Material is incorporated as
it exists on the date of the approval, and
notice of any change in the material will
be published in the Federal Register.
Entries in paragraph (c) of this section
with EPA approval dates after December
1, 1998, for Tennessee (Table 1, the
Tennessee State Implementation Plan),
January 1, 2003 for Memphis Shelby
County (Table 2, the Memphis Shelby
County portion of the Tennessee State
Implementation Plan), March 1, 2005,
for Knox County (Table 3, the Knox
County portion of the Tennessee State
Implementation Plan), April 1, 2005 for
Chattanooga (Table 4, the Chattanooga
portion of the Tennessee State
Implementation Plan), April 1, 2005, for
Nashville-Davidson County (Table 5, the
Nashville-Davidson County portion of
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the Tennessee State Implementation
Plan) and paragraph (d) of this section
with an EPA approval date prior to
December 1, 1998, will be incorporated
by reference in the next update to the

SIP compilation.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially

promulgated State rules/regulations

which have been approved as part of the

State implementation plan as of the

dates referenced in paragraph (b)(1).
(3) Copies of the materials

incorporated by reference may be

inspected at the Region 4 EPA Office at
61 Forsyth Street, SW., Atlanta, GA
30303; the EPA, Air and Radiation
Docket and Information Center, Air
Docket (Mail Code 6102T), 1200

Pennsylvania Avenue, NW.,
Washington, DC 20460 and the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

TABLE 5.—EPA APPROVED NASHVILLE-DAVIDSON COUNTY, REGULATIONS

State citation

Title/subject

State effec-
tive date

EPA approval date Explanation

Chapter 10.56. Air Pollution Control

Section 10.56.010

Definitions

03/12/97

12/31/98, 63 FR 72195

Article I. Administration and Enforcement

Section 10.56.020 +
Section 10.56.040

Section 10.56.050 ...
Section 10.56.060 ...
Section 10.56.070 ...
Section 10.56.080 ...
Section 10.56.090 ...
Section 10.56.100

Section 10.56.110
Section 10.56.120
Section 10.56.130
Section 10.56.140

Construction Permits
Operating Permit
Exemptions
Transferability of Permit
Suspension or Revocatio

Permit and Annual Emission Fees
Board—Powers and Duties

Board—Consideration
cumstances.

n of Permit ..

of Facts and

Rules and Regulations —Hearings Procedure ....

Complaint Notice—Hearings Procedure
Variances—Hearings Procedure
Emergency Measures—Hearings Procedure

10/06/94
12/14/95
12/14/95
10/06/94
10/06/94
03/12/97
10/06/94
10/06/94

10/06/94
10/06/94
10/06/94
10/06/94

09/06/96, 61 FR 47057
05/30/97, 62 FR 29301
05/30/97, 62 FR 29301
09/06/96, 61 FR 47057
09/06/96, 61 FR 47057
12/31/98, 63 FR 72195
09/06/96, 61 FR 47057
09/06/96, 61 FR 47057

09/06/96, 61
09/06/96, 61
09/06/96, 61
09/06/96, 61

FR 47057
FR 47057
FR 47057
FR 47057

Article Il. Standards for Operation

Section 10.56.160
Section 10.56.170

Section 10.56.180 ..........

Section 10.56.190
Section 10.56.200

Section 10.56.220
Section 10.56.230 ...
Section 10.56.240 ...
Section 10.56.250 ...
Section 10.56.260 ...
Section 10.56.270 ...
Section 10.56.280 ...
Section 10.56.290 ...
Section 10.56.300
Section 10.56.310
Regulation No. 1

Regulation No. 2

Regulation No. 3
Section 3-1
Section 3-2
Section 3-3

Regulation No. 6
Section 6.1
Section 6.2 ....
Section 6.3 ....
Section 6.4
Section 6.5
Section 6.6
Regulation No. 7

Ambient Air Quality Standards

Emission of Gases, Vapors or Objectionable

Odors.

Laundry Operations—Dryer and Vent Pipe Re-

quirements.

Controlling Wind-Borne Materials

Sale, Use or Consumption of Solid and Liquid

Fuels.
Fuel-Burning Equipment
Incinerators
Internal Combustion Engi
Open Burning
Process Emissions ...
Visible Emissions

Start-ups, Shutdowns and Malfunctions
Measurement and Reporting of Emissions ...

Testing Procedures
Severability

nes ....

Prevention, Abatement and Control of Air Control
Contaminants from Open Burning.

Prevention, Abatement and Control of Air Con-
taminants from Materials Subject to Becoming

Windborne.
New Source Review.
Definitions
Registration and Permits
Prevention of Significant
view.

Deterioration (PSD) Re-

Emission Monitoring of Stationary Sources.

Definitions
Monitoring of Emissions
Equipment Specifications

Monitoring System Malfunction

Recording and Reporting
Data Reduction

Regulation for Control of Volatile Organic Com-

pounds.

03/12/97
10/06/94

10/06/94

10/06/94
10/06/94

10/06/94
10/06/94
12/14/95
10/06/94
10/06/94
10/06/94
03/12/97
10/06/94
10/06/94
10/06/94
06/28/79

06/28/79

11/13/96
11/13/96
11/13/96

05/22/77
05/22/77
05/22/77
05/22/77
05/22/77
05/22/77

12/31/98, 63 FR 72195
09/06/96, 61 FR 47057
09/06/96, 61 FR 47057.

FR 47057
FR 47057

09/06/96, 61
09/06/96, 61

09/06/96, 61 FR 47057
09/06/96, 61 FR 47057
05/30/97, 62 FR 29301
09/06/96, 61 FR 47057
09/06/96, 61 FR 47057
09/06/96, 61 FR 47057
12/31/98, 63 FR 72195
09/06/96, 61 FR 47057
09/06/96, 61 FR 47057
09/06/96, 61 FR 47057
08/13/80, 45 FR 53810.

08/13/80, 45 FR 53810.

06/17/97, 62 FR 32688.
06/17/97, 62 FR 32688.
06/17/97, 62 FR 32688.

03/22/78, 43 FR 11819.
03/22/78, 43 FR 11819.
03/22/78, 43 FR 11819.
03/22/78, 43 FR 11819.
03/22/78, 43 FR 11819.
03/22/78, 43 FR 11819.
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TABLE 5.—EPA APPROVED NASHVILLE-DAVIDSON COUNTY,

REGULATIONS—Continued

State citation

Title/subject

State effec-

EPA approval date

Explanation

tive date
Section 7-1 DEfiNItIoNS ..vvvveeeeeciieee e 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-2 General Provisions and Applicability .. 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-3 Petition for Alternative Controls ..........ccccceveveeenne 12/10/91 | 06/26/92, 57 FR 28625.
Section 7-4 Compliance Certification, Recordkeeping and 11/13/96 | 06/17/97, 62 FR 32688.
Reporting Requirements.
Section 7-5 Emission Standards for Coil Coating .................. 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-6 Emission Standards for Paper Coating 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-7 Emission Standards for Fabric and Vinyl Coating 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-8 Emission Standards for Metal Furniture Coating 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-9 Emission Standards for Surface Coating of Large 11/13/96 | 06/17/97, 62 FR 32688.
Appliances.
Section 7-10 Petroleum Liquid Storage .........ccccceeviiriinneennenne 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-11 ... Bulk Gasoline Plants .........ccccoeirieenieniennieeenne 12/10/91 | 06/26/92, 57 FR 28265.
Section 7-12 ... Bulk Gasoline Terminals .........cccccooecuveeeeeeeeccinnees 12/10/91 | 06/26/92, 57 FR 28265.
Section 7-13 ... Gasoline Dispensing Facility, Stage 1 ................. 12/10/91 | 06/26/92, 57 FR 28265.
Section 7-14 ... Solvent Metal Cleaning .........cccocoeeveeiiicneencieeenn. 12/10/91 | 06/26/92, 57 FR 28265.
Section 7-15 ... Prohibition of Cutback Asphalt ............ccccceveeeneen. 12/10/91 | 06/26/92, 57 FR 28265.
Section 7-16 Emission Standards for Surface Coating of Mis- 07/09/97 | 10/08/98, 63 FR 54053.
cellaneous Metal Parts and Products.
Section 7-17 Manufacture of Pneumatic Tires .........cccceeeennnnes 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-18 ... Graphic Arts—Rotogravure and Flexography ...... 12/10/91 | 06/26/92, 57 FR 28265.
Section 7-20 ... Petroleum Solvent Dry Cleaners ..........ccccoceeeenne 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-21 Volatile Organic Liquid Storage In External Float- 11/13/96 | 06/17/97, 62 FR 32688.
ing Roof Tanks.
Section 7-22 ........c....... Leaks from Synthetic Organic Chemical, Poly- 11/13/96 | 06/17/97, 62 FR 32688.
mer, and Resin Manufacturing Equipment.
Section 7-23 ........cceene. Air Oxidation Processes in the Synthetic Organic 11/13/96 | 06/17/97, 62 FR 32688.
Chemical Manufacturer’s Industry.
Section 7-24 .................. Test Methods and Procedures ..........ccccceieeveene 11/13/96 | 06/17/97, 62 FR 32688.
Section 7-26 .................. Special Provisions for New Volatile Organic 11/13/96 | 06/17/97, 62 FR 32688.
Compund Sources and Modifications.
Section 7-27 ........cc..... Handling, Storage, Use, and Disposal of Volatile 11/13/96 | 06/17/97, 62 FR 32688.
Organic Compounds (VOC).
Section 7-28 .................. Surface Coating of Plastic Parts ..........cccccecueenen. 11/13/96 | 06/17/97, 62 FR 32688.
Regulation No. 8 Regulation of Emissions from Light-Duty Motor
Vehicles Through Mandatory Vehicle Inspec-
tion and Maintenance Program.
Section 8—1 DEefiNitioNS ...eeveeeiiiieeeee s 10/04/94 | 07/28/95, 60 FR 28694.
Section 8-2 Motor Vehicle Inspection Requirement 10/04/94 | 07/28/95, 60 FR 28694.
Section 8-3 Exemption from Motor Vehicle Inspection Equip- 10/04/94 | 07/28/95; 60 FR 28694.
ment.
Section 84 .......ccueeeee.. Motor Vehicle Emission Performance Test Cri- 10/04/94 | 07/28/95, 60 FR 28694.
teria.
Section 8-5 .......cccuveeee.. Motor Vehicle Anti-Tampering Test Criteria ......... 10/04/94 | 07/28/95, 60 FR 28694.
Section 86 .......ccceceenee. Motor Vehicle Emissions Performance Test 10/04/94 | 07/28/95, 60 FR 28694.
Methods.
Section 8-7 ..... Motor Vehicle Safety Equipment Test Methods .. 10/04/94 | 07/28/95, 60 FR 28694.
Section 8-8 ..... Motor Vehicle Inspection Program ..........cc.ccce... 10/04/94 | 07/28/95, 60 FR 28694.
Section 8-9 ..... Motor Vehicle Inspection Fee 10/04/94 | 07/28/95, 60 FR 28694.
Section 8-10 ......... Severability ......ooooiiii e 10/04/94 | 07/28/95, 60 FR 28694.
Regulation No. 10 .... Infectious Waste Incinerators.
Section 10-1 ......... DEefiNitioNS ..veeveeeeeieeee e 10/06/94 | 09/06/96, 61 FR 47057.
Section 10-2 ... Prohibited ACt ......coeoiiieeee e 10/06/94 | 09/06/96, 61 FR 47057.
Section 10-3 ... Emission Standards ..........cccocceieiiiiiniinenee 10/06/94 | 09/06/96, 61 FR 47057.
Section 104 ... Performance Specifications ...........cccccevieineennenne 10/06/94 | 09/06/96, 61 FR 47057.
Section 10-5 ... ... | Monitoring Requirements .........cccccocceeviiniinnnenns 10/06/94 | 09/06/96, 61 FR 47057.
Section 10-6 .......ccoeenee. Compliance Schedule for Existing Infectious 10/06/94 | 09/06/96, 61 FR 47057.
Waste Incinerators.
Section 10-7 ... Testing Requirement ..........ccoceeiiiniiienienieeseeee 10/06/94 | 09/06/96, 61 FR 47057.
Section 10-8 ... Recordkeeping and Reporting Requirements ...... 10/06/94 | 09/06/96, 61 FR 47057.
Section 10-9 ......... Severability ..o 10/06/94 | 09/06/96, 61 FR 47057.
Regulation No. 11 . Emergency Episode Regulation.
Section 11-1 ... Episode Criteria ......... 11/13/96 | 06/17/97, 62 FR 32688.
Section 11-2 ......... Emission Reductions 11/13/96 | 06/17/97, 62 FR 32688.
Regulation No. 14 . Regulation for Control of Nitrogen Oxides.
Section 14-1 ......... DEefiNitioNS ..veeveeeeeieeee e 08/10/93 | 06/29/96, 61 FR 39326.
Section 14-2 ... Emission Standards ..........ccccoiiiiiniiiiiinneee 08/10/93 | 06/29/96, 61 FR 39326.
Section 14-3 ... Procedures for Determining RACT .........ccceeeeee. 08/10/93 | 06/29/96, 61 FR 39326.
Section 14—4 ... ... | Recordkeeping and Reporting Requirements ...... 08/10/93 | 06/29/96, 61 FR 39326.
Section 14-5 .................. Compliance Schedule .........cccoccoiiiiiiiiiiiiiiieee 08/10/93 | 06/29/96, 61 FR 39326.
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[FR Doc. 05-20005 Filed 10-5-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—OAR-2005-TX-0020; FRL-7982-2]
Approval and Promulgation of Air
Quality Implementation Plans; Texas;

Texas Low-Emission Diesel Fuel
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Texas making
changes to the Texas Low-Emission
Diesel (TXLED) Fuel program. With one
exception, the changes are either
administrative in nature, clarify existing
provisions, add more specific reporting
and recordkeeping requirements, or
update references. These changes meet
section 110(1) of the Federal Clean Air
Act (the Act) because they improve the
quality of the SIP and make it more
enforceable.

The more substantive change is the
repeal of the state sulfur standard. This
repeal being approved does not change
the ultimate requirements regarding the
reductions to be achieved because Texas
did not rely upon the sulfur standard
when EPA originally approved the
program as part of the Houston ozone
attainment demonstration SIP. Also,
there are no sulfur dioxide (SO,) or
particulate matter (PM) nonattainment
areas in the affected area and no
monitored violations. As a result, in
accordance with section 110(1) of the
Act, this removal will not interfere with
attainment of the National Ambient Air
Quality Standards (NAAQS), Rate of
Progress, reasonable further progress or
any other applicable requirement of the
Act. Under section 553(d)(1) of the
Administrative Procedure Act, EPA is
making this action effective upon
publication because it relieves a
restriction.

DATES: This rule is effective on October
6, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) Docket ID
No. R06—-0OAR-2005-TX-0020. All
documents in the docket are listed in
the Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/,
once in the system, select “quick

search,” then key in the appropriate
RME Docket identification number.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—2733. The file will
be made available by appointment for
public inspection in the Region 6 FOIA
Review Room between the hours of 8:30
a.m. and 4:30 p.m. weekdays except for
legal holidays. Contact the person listed
in the FOR FURTHER INFORMATION
CONTACT paragraph below or Mr. Bill
Deese at (214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quailty, Office of Air Quality, 12124
Park 35 Circle, Austin, Texas 78753.
FOR FURTHER INFORMATION CONTACT:
Sandra Rennie, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—-2733,
telephone (214) 665—-7367; fax number
214-665-7263; e-mail address
rennie.sandra@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, we mean

the EPA.

Outline

I. What Action Is EPA Taking?

II. What Is the Background for This Action?

II. What Comments Were Received During
the Public Comment Period, August 10,
2005, to September 9, 20057

IV. Final Action

V. Statutory and Executive Order Reviews

I. What Action Is EPA Taking?

Today we are approving revisions to
the TXLED rule submitted to EPA for
approval as a SIP revision on March 23,
2005, except two portions on which we
are taking no action and one portion for
which we already took action on April
6, 2005. The Executive Director of the

TCEQ submitted a letter to EPA on July
5, 2005, requesting that we not act on
certain portions of the rule revision as

it was submitted on March 23, 2005. We
are approving revisions of those aspects
of the rule on which the TCEQ has not
requested that EPA postpone action.

II. What Is the Background for This
Action?

We approved the original TXLED rule
on November 14, 2001, (66 FR 57196) as
part of the Houston-Galveston
Attainment Demonstration SIP. On
December 15, 2004, the Texas
Commission on Environmental Quality
(TCEQ) Commissioners proposed to
revise the TXLED rule and adopted the
rule changes on March 9, 2005. The
TCEQ submitted the TXLED rule
changes on March 23, 2005 to EPA for
approval into the SIP. We approved the
compliance date rule changes, 30 TAC
114. 319, of the March 23, 2005 SIP
revision for TXLED on April 6, 2005 (70
FR 17321). This was done under parallel
processing at the request of the State.
The compliance date was changed from
April 1, 2005, to a phased schedule of
implementation starting October 1,
2005, until January 1, 2006. On August
10, 2005 (70 FR 46448), we proposed
approval of the remaining portions of
the March 23, 2005, SIP revision
submittal —30 TAC 114.6 and 114.312,
114.314-114.316, 114.318, and
114.319—except Approved Test
Methods in section 114.315(b) and
Alternative V in section
114.315(c)(4)(C)(ii)(V). The State
requested that we take no action on
these two portions of the SIP revision
submittal. Please see the proposal notice
and its associated Technical Support
Document for more information.

Changes to the rule are to definitions,
low emission diesel standards,
registration of producers and importers,
approved test methods, monitoring,
reporting and recordkeeping
requirements, testing and approval
requirements for alternative fuel
formulation, and alternative emission
reduction plans. Except the removal of
the sulfur standard, the rule changes
either are administrative in nature,
clarify existing provisions, update
existing references, add more stringent
reporting and recordkeeping
requirements, or improve the new diesel
formulation testing requirements. These
types of changes improve the existing
SIP and make it more enforceable.

The sulfur standard was removed
because the federal ultra-low sulfur
diesel standards are now promulgated
and will reduce sulfur in on-highway
diesel in 2006 and in non-road
equipment starting in 2007. Reducing
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sulfur emissions does not directly
reduce NOx and VOC emissions that are
precursors to ozone formation.
Consequently, there will be no increase
in ozone concentration levels in the
eastern and central parts of Texas from
the period of the previous state sulfur
standard to the federal sulfur standard.
Moreover, none of the ozone attainment
demonstration SIPs relied upon the
sulfur emission reductions from the
TXLED program.

Reducing sulfur emissions does
reduce sulfur dioxides and particulate
matter emissions but there are no SO,
and PM nonattainment areas in the
eastern and central parts of Texas. There
also are no monitored violations of these
three standards in the affected areas and
no upward trends. Moreover, there is
only a three-month difference for
implementation of the on-road sulfur
standard. The attainment areas are in
attainment of these standards before the
new Federal sulfur standard dates.

II1. What Comments Were Received
During the Public Comment Period,
August 10, 2005, to September 9, 20057

Comments were received from Exxon-
Mobil Refining and Supply Company
and from Oryxe Energy International,
Inc.

Exxon-Mobil commented in support
of the approval of the rule. We
appreciate the support.

Oryxe Energy had the following
comments:

1. Testing of Alternative Diesel Fuel
Formulations

1.1 Comment: Oryxe believes that
the use of the most up-to-date ASTM or
EPA methods is not itself sufficient to
ensure the integrity of the program for
the protection of the consumer and
assurance of achieving clean air goals.
Test protocols and laboratories used to
run the tests on alternative diesel fuel
formulations must be assured of the
highest order in order [for the test
results] to qualify for SIP credit.
Alternately, the same assurance could
be accomplished by EPA recognition of
laboratory capabilities, or oversight by
another appropriate governmental
entity.

1.1 Response: We agree in principle
that the use of ASTM or EPA methods
does not in itself provide all assurances
with regard to data produced using
them. We also agree that how a
laboratory operates with regard to
quality assurance and quality control
procedures is of critical importance in
generating data that can be viewed with
confidence. In the context of this rule,
as part of a replicable procedure, we
believe that ASTM or EPA methods are

trusted methods that will, with the
proper application, produce data of high
quality.

1.2 Comment: The commenter
recommends that testing be done in a
process open to public review and
comment, and includes a list of testing
elements they believe are most critical
to effective review and comment. These
elements include engine selection, fuel
selection, additive information,
emission testing laboratory selection,
and emission testing protocol.

1.2 Response: See our response to
4.2 that addresses public review and
comment.

Regarding the list, many of the
specific points listed under the general
categories are already covered in 30
TAC 114.315. The only general category
not included in the TXLED rule is
emissions testing laboratory selection.
Using guidance provided by the State, a
company should use good judgement in
selecting a laboratory for testing. EPA
does not formally recognize, certify, or
qualify laboratories. Currently EPA may
recognize data produced by some
laboratories with more confidence than
data from others because of our past
experience with those laboratories. EPA,
along with Texas, is asking for quality
assurance/quality control (QA/QC)
plans from laboratories with which we
have little experience that are planning
to test under 30 TAC 114.315. Good QA/
QC plans will help ensure the validity
of the data and preserve the integrity of
the program.

1.3 Comment: Oryxe recommended
language changes to the Texas
Administrative Code at 30 TAC
§114.315 in five places.

1.3 Response: We did not propose
changes to the Texas rule, therefore new
language changes are not the subject of
this rulemaking. Oryxe should contact
Texas during rule development to voice
its concerns regarding regulatory
language. We cannot change the content
of State regulations in our approval
actions.

2. Monitoring Requirements

2.1 Comment: Oryxe suggests adding
language at the end of 30 TAC
§114.316(e) to ensure that the benefits
from Nox reductions are verified.

2.1 Response: We cannot change the
content of State regulations in our
approval actions. A process for
verification of fuel additive technologies
exists in EPA’s Environmental
Technology Verification (ETV) program
in cooperation with the Voluntary
Diesel Retrofit Program. With these
programs in place, protocols and
processes already exist for verifying a
product’s emission reduction

capabilities, and there is no need for
Texas to duplicate such a program at the
expense of the State and Federal
government. The ETV/VDRP process is
more thorough than the comparative
testing proposed by the commenter. The
ETV/VDRP processes provide an even
greater degree of assurance to the
consumer and the general public.

3. Proposed Revisions to Alternate
Emission Reduction Plans

3.1 Comment: The commenter
supports the revision to the Alternate
Emission Reduction Plans language at
30 TAC §114.318.

3.1 Response: We appreciate the
support.

4. EPA Approval of Alternative Diesel
Fuel Formulations

4.1 Comment: Oryxe raises concerns
about the removal of EPA from 30 TAC
§ 114.312(f). They assert that this
removal would have no effect on EPA’s
continuing oversight of the TXLED
program. The commenter acknowledges
that this is not an approvable provision.

4.1 Response: EPA continues to have
oversight of the TXLED alternative fuel
formulation testing by the addition of
EPA consultation in § 114.315(c)(6).
This consultation can include the
review of test protocols, quality
assurance/quality control plans, as well
as test data. EPA has been consulting
with the State, test laboratories, and
vendors regarding test protocols, QA/AC
plans, and test data. As the commenter
notes, Texas has agreed to remove this
Executive Director discretion in a future
rulemaking.

4.2 Comment: Oryxe suggests that
removal of EPA approval makes it
absolutely essential that testing under
the alternative formulations process be
open and subject to public notice and
comment.

4.2 Response: EPA disagrees with
this comment. The approved test
method laid out in 30 TAC §114.315 is
a replicable procedure that was
originally approved by EPA in
November 2001 and now is revised after
being subject to public notice and
comment by the State. We believe that
a replicable procedure can be subject to
public notice and comment when it is
being adopted and approved. The
concept is to avoid treating each
alternative fuel formulation and its
testing process as a separate SIP revision
by establishing a generic testing
protocol that is subject to notice and
comment, and approving that generic
protocol. The State has the regulatory
process establishing the test procedure.
In advance of setting a test protocol for
a new product, the State will consult
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with EPA in case it is evident that slight
deviations from the established test
methods may be warranted due to the
nature of the product being tested.

IV. Final Action

EPA is granting approval of the
revisions to the TXLED rule as
submitted March 23, 2005, with the
following exceptions: (1) The
compliance date changes that were
already approved on April 6, 2005; (2)
revisions to Approved Test Methods in
§§114.315(b) and 114.315(c)(4)(C)(ii)(V)
that the State specifically requested we
not process at this time as specified
above. None of the revisions being
proposed for approval change the
ultimate requirements regarding the
reductions to be achieved. There will be
no increase in ozone concentration
levels because of approving the
revisions. The affected 110 counties are
in attainment of the SO2 and PM
standards, are not monitoring
exceedances, are not experiencing any
upward trends, and are in attainment
before the date for the federal sulfur
standard. As a result and in accordance
with section 110(1) of the Act, 42 U.S.C.
section 7410(1), these revisions will not
interfere with attainment of the National
Ambient Air Quality Standards
(NAAQS), Rate of Progress, reasonable
further progress, or any other applicable
requirement of the Clean Air Act.

Section 553(d) of the Administrative
Procedure Act generally provides that
rules may not take effect earlier than 30
days after they are published in the
Federal Register. However, section
553(d)(1) allows a rule to take effect
earlier if it relieves a restriction. We are
making this action effective upon
publication because it relieves a
restriction.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility

Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule

may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 5,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen oxides, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: September 28, 2005.
Lawrence E. Starfield,
Acting Regional Administrator, Region 6.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2. The table in § 52.2270(c) entitled
“EPA Approved Regulations in the
Texas SIP” is amended by revising the
entries for Sections 114.6 under Chapter
114, Subchapter A, and 114.312,
114.314, 114.315, 114.316, and 114.318
under Chapter 114, Subchapter H,
Division 2, to read as follows:

§52.2270 Identification of plan.
* * * * *
(C) * *x %
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EPA APPROVED REGULATIONS IN THE TEXAS SIP

State ap-
State citation Title/subject proval/sub- EPA approval date Explanation
mittal date
Chapter 114 (Reg 4)—Control of Air Pollution from Motor Vehicles
Subchapter A—Definitions
Section 114.6 .....cccccevvevernennn. Low Emission Fuel Definitions 03/09/05 10/6/05. [Insert FR page
number where document
begins].
Subchapter H—Low Emission Fuels
Division 2—Low Emission Diesel
Section 114.312 ......ccecvennee. Low Emission Diesel Stand- 03/09/05 10/6/05. [Insert FR page
ards. number where document
begins].
Section 114.314 .......cccccveenen. Registration of Diesel Pro- 03/09/05 10/6/05. [Insert FR page
ducers and Importers. number where document
begins].
Section 114.315 ......cccevvennen. Approved Test Methods ........ 03/09/05 10/6/05. [Insert FR page EPA took no action on Sec-
number where document tion 114.315(b) and section
begins]. 114.315(c)(4) (C)(i)(V).
Section 114.316 ........ccccveeeeeee. Monitoring, Recordkeeping, 03/09/05 10/6/05. [Insert FR page
and Reporting Require- number where document
ments. begins].
Section 114.318 ......ccceevrrnen. Alternative Emission Reduc- 03/09/05 10/6/05. [Insert FR page
tion Plan. number where document
begins].

[FR Doc. 05-20108 Filed 10-5-05; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[R0O1-OAR-2005-MA-0002; FRL-7981-5]

Approval and Promulgation of State
Plans For Designated Facilities and
Pollutants: Massachusetts; Negative
Declaration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the Sections
111(d) and 129 negative declaration
submitted by the Massachusetts
Department of Environmental Protection

(MADEP) on August 23, 2005. This
negative declaration adequately certifies
that there are no existing hospital/
medical/infectious waste incinerators
(HMIWISs) located within the boundaries
of the Commonwealth of Massachusetts.
EPA publishes regulations under
Sections 111(d) and 129 of the Clean Air
Act requiring states to submit control
plans to EPA. These state control plans
show how states intend to control the
emissions of designated pollutants from
designated facilities (e.g., HMIWIs). The
Commonwealth of Massachusetts
submitted this negative declaration in
lieu of a state control plan.

DATES: This direct final rule is effective
on December 5, 2005 without further
notice unless EPA receives significant
adverse comment by November 7, 2005.
If EPA receives adverse comment, we
will publish a timely withdrawal of the
direct final rule in the Federal Register

and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R01-OAR-
2005-MA-0002 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
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line instructions for submitting
comments.

C. E-mail: brown.dan@epa.gov.

D. Fax: (617) 918-0048.

E. Mail: “RME ID Number R01-OAR~
2005—-MA—-0002", Daniel Brown, Chief,
Air Permits, Toxics & Indoor Programs
Unit, Office of Ecosystem Protection,
U.S. EPA, One Congress Street, Suite
1100 (CAP), Boston, Massachusetts
02114-2023.

F. Hand Delivery or Courier. Deliver
your comments to: Daniel Brown, Chief,
Air Permits, Toxics & Indoor Programs
Unit, Office of Ecosystem Protection,
U.S. EPA, One Congress Street, Suite
1100 (CAP), Boston, Massachusetts
02114-2023. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
Number R01-OAR-2005-MA—-0002.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through Regional Material in
EDocket (RME), regulations.gov, or e-
mail. The EPA RME Web site and the
Federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)

index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100, Boston, MA. EPA requests
that if at all possible, you contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section below to
schedule your review. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: John
J. Courcier, Office of Ecosystem
Protection (CAP), EPA-New England,
Region 1, Boston, Massachusetts 02203,
telephone number (617) 918-1659, fax
number (617) 918-0659, e-mail
courcier.john@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What Action Is EPA Taking Today?

II. What Is the Origin of the Requirements?

III. When Did the Requirements First Become
Known?

IV. When Did Massachusetts Submit Its
Negative Declaration?

V. Statutory and Executive Order Reviews

I. What Action Is EPA Taking Today?

EPA is approving the negative
declaration of air emissions from
HMIWI units submitted by the
Commonwealth of Massachusetts.

EPA is publishing this negative
declaration without prior proposal
because the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register, EPA is
publishing a separate document that
will serve as the proposal to approve
this negative declaration should
relevant adverse comments be filed. If
EPA receives no significant adverse
comment by November 7, 2005, this
action will be effective December 5,
2005.

If EPA receives significant adverse
comments by the above date, we will
withdraw this action before the effective
date by publishing a subsequent
document in the Federal Register that
will withdraw this final action. EPA
will address all public comments
received in a subsequent final rule

based on the parallel proposed rule
published in today’s Federal Register.
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If EPA
receives no comments, this action will
be effective December 5, 2005.

II. What Is the Origin of the
Requirements?

Under Section 111(d) of the Clean Air
Act, EPA published regulations at 40
CFR Part 60, Subpart B which require
states to submit plans to control
emissions of designated pollutants from
designated facilities. In the event that a
state does not have a particular
designated facility located within its
boundaries, EPA requires that a negative
declaration be submitted in lieu of a
control plan.

III. When Did the Requirements First
Become Known?

On June 20, 1996 (61 FR 31736), EPA
proposed emission guidelines for
HMIWT units. This action enabled EPA
to list HMIWT units as designated
facilities. EPA specified particulate
matter, opacity, sulfur dioxide,
hydrogen chloride, oxides of nitrogen,
carbon monoxide, lead, cadmium,
mercury, and dioxins/furans as
designated pollutants by proposing
emission guidelines for existing HMIWI
units. These guidelines were published
in final form on September 15, 1997 (62
FR 48348).

IV. When Did Massachusetts Submit Its
Negative Declaration?

On August 23, 2005, the
Massachusetts Department of
Environmental Protection (MADEP)
submitted a letter certifying that there
are no existing HMIWI units subject to
40 CFR part 60, subpart B. Section
111(d) and 40 CFR 62.06 provide that
when no such designated facilities exist
within a state’s boundaries, the affected
state may submit a letter of “negative
declaration” instead of a control plan.
EPA is publishing this negative
declaration at 40 CFR 62.5450.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
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state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing section 111(d)
submissions, EPA’s role is to approve
state plans, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
state plan submission for failure to use
VCS. It would thus be inconsistent with
applicable law for EPA, when it reviews
a state plan submission, to use VCS in
place of a state plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the

provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.)
The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).
Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 5,
2005. Interested parties should
comment in response to the proposed
rule rather than petition for judicial
review, unless the objection arises after
the comment period allowed for in the
proposal. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and record keeping
requirements, Sulfur oxides, Waste
treatment and disposal.

Dated: September 20, 2005.

Robert W. Varney,
Regional Administrator, EPA New England.

m 40 CFR Part 62 is amended as follows:

PART 62—[AMENDED]

m 1. The authority citation for Part 62
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.
Subpart W—Massachusetts

m 2. Subpart W is amended by adding a
new §62.5450 and a new undesignated
center heading to read as follows:

Air Emissions From Existing Hospital/
Medical/Infectious Waste Incinerators

§62.5450 Identification of plan-negative
declaration.

On August 23, 2005, the
Massachusetts Department of
Environmental Protection submitted a
letter certifying that there are no
existing hospital/medical/infectious
waste incinerators in the state subject to
the emission guidelines under part 60,
subpart Ce of this chapter.

[FR Doc. 05-20106 Filed 10-5-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[OAR-2002-0042; FRL-7981-4]
RIN 2060-AJ97

Control of Emissions of Hazardous Air
Pollutants From Mobile Sources:
Default Baseline Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action revises the mobile
source air toxics (MSAT) rule’s default
baseline values for reformulated
gasoline and conventional gasoline to
reflect the national average toxics
performance of gasoline during 1998—
2000. EPA’s MSAT rule, Control of
Emissions of Hazardous Air Pollutants
From Mobile Sources (66 FR 17230,
March 29, 2001), requires that the
annual average toxic performance of
gasoline must be at least as clean as the
average performance of the gasoline
produced or imported during the period
1998-2000 (known as the “‘baseline
period”’). The baseline performance is
determined separately for each refinery
and importer, and the rule established
default toxics baseline values for
refineries and importers that could not
develop individual toxics baselines. The
default toxics baseline values are based
on the national average performance of
gasoline during the baseline period.
However, at the time of the final rule,
gasoline toxics performance data were
not yet available for the year 2000.
Therefore, the final rule included
regulations directing the EPA to revise
the default toxics baseline values in the
rule to reflect the entire 1998-2000
baseline period once the appropriate
data became available. With this action,
EPA is revising the default toxics
baseline values for refineries and
importers to reflect the national average
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toxics performance of gasoline during
1998-2000.

DATES: This final rule will be effective
on November 7, 2005.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. OAR-2002-0042. All documents in
the docket are listed in the EDOCKET
index at http://www.epa.gov/edocket.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Air
Docket in the EPA Docket Center, EPA/

DC, EPA West, Room B102, 1301
Constitution Ave., NW., Washington
DC. This Docket Facility and the Public
Reading Room are open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT:
Christine Brunner, OTAQ, ASD
Environmental Protection Agency, 2000

Traverwood, Ann Arbor, MI 48105,
telephone number: (734) 214—4287; fax
number: (734) 214—4816; e-mail address:
brunner.christine@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A Does This Action Apply to Me?

This action may affect you if you
produce, import, distribute or sell
gasoline. The following table gives some
examples of entities that may have to
follow the regulations.

Category NAICS? codes SIC 2 codes Examples of potentially regulated entities
INAUSEIY .o, 324110 2911 | Petroleum Refiners.
INAUSEIY oo 422710 5171 | Gasoline or Diesel Marketers and Distributors.
422720 5172
INUSEIY oo 484220 4212 | Gasoline or Diesel Carriers.
484230 4213

1North American Industry Classification System (NAICS).
2 Standard Industrial Classification (SIC) system code.

This table is not intended to be
exhaustive, but provides a guide for
readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not
listed in the table could also be affected.
To decide whether your organization
might be affected by this action, you
should carefully examine today’s action
and the existing regulations in 40 CFR
part 80. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
persons listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

II. Background

As discussed in the proposal, the
regulations promulgated in the final
rule, Control of Emissions of Hazardous
Air Pollutants From Mobile Sources (66
FR 17230, March 29, 2001), also known
as the Mobile Source Air Toxics (MSAT)
rule, require that the annual average
toxics performance of gasoline produced
or imported beginning in 2002 must be
at least as clean as the average

performance of the gasoline produced or
imported during the three-year period
1998-2000 (40 CFR part 80, subpart J).
Toxics performance is determined
separately for reformulated gasoline
(RFG) and conventional gasoline (CG).

To establish a unique individual
MSAT baseline, EPA requires each
refiner and importer to submit
documentation (i.e., toxics performance
and volume data) supporting the
determination of the baseline. Those
refiners and importers who did not have
sufficient refinery production or imports
during 1998-2000 (based on the criteria
specified in § 80.855(a) and § 80.915(a))
have the default baseline provided in
§80.855(b)(1) as their individual MSAT
baseline.

As discussed in the rule, the default
baseline is based on the average toxics
performance of gasoline produced and
imported for use in the United States
during the baseline period (1998-2000).
At the time of the rulemaking, year 2000
batch data from refiners and importers
were not available, so EPA included in
the regulations an estimate of the
default baseline, as well as a

requirement at § 80.855(b)(2) that EPA
update this estimate to reflect the
gasoline produced during the entire
baseline period, including the year
2000.

EPA issued a proposed a rule (70 FR
640, January 4, 2005) which would
fulfill the requirement at § 80.855(b)(2)
to revise the default baseline values.
The deadline for requesting a public
hearing was January 24, 2005, and for
submitting comments, February 3, 2005.
No one requested to speak at a public
hearing; five comments were received.
Copies of the comments on the proposal
can be obtained from the docket (see
ADDRESSES).

III. Description of Today’s Action
A. Default Baseline Values

EPA is finalizing the MSAT default
compliance baseline values, or “default
baseline values,” in § 80.855(b)(1) as
proposed. For RFG, the revised value is
26.78 percent reduction. For CG, the
revised value is 97.38 mg/mile. The
revised values include the appropriate
compliance margins.

TABLE 1.—MSAT DEFAULT BASELINE VALUES

Previous value Today’s

(66 FR 17230, 3/29/01) action
RFG (% reduction) ........cccccceeeeennen. 19982000 AVEIAJE ...cuvvirurieiieeiieriiieree sttt 26.01 27.48
Default Baseline Value A ........cccceeiiiriiiiiiiiiicnccc e 26.711 26.78
(correct value = 25.31) ..cccoovceevee | cevieeiieeen,
CG (MG/Mile) oo 19982000 AVEIAJE ...cuveirurieiieeiieeriieeteesite et 92.14 94.88
Default Baseline Value A .......ccccceiiiiiiiiiiciicccceeeeee 94.64 ... 97.38

Alncludes compliance margin of 0.7% reduction for RFG, and 2.5 mg/mile for CG, per §80.915(h).
1See the discussion in section “C. Correction”.
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Today’s action promulgates revised
default baseline values calculated using
the Batch Performance methodology. In
the proposal, we presented two
calculation methodologies we had
evaluated for the purposes of calculating
the default baseline values: the Batch
Performance method and the Fuel
Parameter method. Both use 1998-2000
gasoline property data submitted by
refiners and importers. We proposed to
use the Batch Performance method
because it better reflects and accounts
for the actual gasoline (based on
composition) that was in the market
during 1998-2000. The Batch
Performance method also more closely
resembles how refiners and importers
determine compliance with the RFG and
anti-dumping regulations, which is on a
batch by batch basis, by analyzing each
batch and then determining the average
toxics performance of the batches. All
those who commented on this aspect of
the proposal supported the Batch
Performance calculation methodology as
more appropriate than the Fuel
Parameter methodology.

All but one of the commenters
supported this action to revise the
default baseline values. The commenter
who did not support the change claimed
that the change disproportionately
affects blender/refiners and importers.
While more blender/refiners and
importers than crude-processing refiners
are subject to the default baseline, this
action simply updates the default
baseline values as required by the
original MSAT rule and does not change
(compared to the original MSAT rule)
those who are subject to the default
baseline.

Today’s action revising the default
baseline values was required under
§ 80.855(b)(2). Because today’s action
completes that requirement, the
regulatory language at § 80.855(b)(2) is
being removed, and that paragraph
designated as “Reserved,” a term used
to maintain the continuity of
codification in the Code of Federal
Regulations (CFR).2

B. Effective Date

The default baseline values
promulgated today will be effective
beginning with the 2006 annual
compliance period which begins on
January 1, 2006. EPA had proposed a
start date of January 1, 2005. Most
commenters did not support the
proposed January 1, 2005, start date,
though one entity mildly supported that
date for the CG revised default baseline
value, as that value is less stringent than

2Federal Register Document Drafting Handbook,
1991.

the value originally promulgated. Those
opposed to the 2005 start date stated
that it would amount to a retroactive
rulemaking (since the requirement
would apply as of the January 1, 2005,
compliance period but would be
promulgated after that date). Most
supported a January 1, 2006, start date,
provided the final rule was promulgated
before September 30, 2005, or more
generally, a start date beginning with
the next compliance period after
promulgation. EPA agrees that a January
1, 2006, start date is more appropriate
given the timing of the proposed and the
final rules, and is promulgating that
start date in today’s action. We believe
that this start date provides affected
parties sufficient lead time to prepare
for the changes required by today’s
action, yet does not further delay any
environmental benefits associated with
the baseline value revisions.

C. Correction

For the reasons set out in the
preamble to the proposed rule, today’s
action corrects, for calendar years 2002
through 2005, the RFG default MSAT
value listed in the March 29, 2001, final
rule. In that action, the compliance
margin was incorrectly applied to the
RFG average toxics reduction estimated
for the period 1998-1999. Thus, in
addition to promulgating the default
toxics baseline that would apply
beginning in 2006, today’s action also
corrects the RFG default toxics baseline
applicable to the compliance years
2002, 2003, 2004, and 2005, by
appropriately applying the compliance
margin to the RFG average toxics
reduction estimated in the 2001 final
rule. The resulting default RFG baseline
is 25.31% reduction.

D. Environmental and Economic Impact

EPA included a discussion of the
environmental and economic impacts of
the MSAT rule in the March 2001
preamble to the rule. Today’s action
updating the default baseline values
does not significantly change those
environmental or economic analyses,
though EPA expects that there may be
minor impacts. Because the RFG default
baseline value becomes slightly more
stringent, there may be some cost to
affected parties to comply with this
revised value. With this slight increase
in stringency will likely come a small
increase in environmental benefits
compared to the current standard.
However, it is difficult to estimate the
full impact (both economic and
environmental) since most of those
subject to the MSAT default RFG
baseline do not import or produce RFG
on a regular basis or do not produce

significant quantities of RFG or may
never produce RFG. Based on 2003
compliance reports, we estimate that
about 40% of the RFG suppliers
(refiners and importers) are subject to
the MSAT default baseline, and none of
those are considered small refiners or
importers. In addition, we estimate that
these entities supplied less than 10
percent of the RFG volume.

The change in the CG default baseline
value may result in an increase in
emissions compared to the current
standard since the value becomes less
stringent as a result of today’s action.
However, given the discrepancy in CG
data quality between the data used in
the baseline calculation in the 2001
MSAT rule and in this final action,3 it
is difficult to fully determine the
environmental impact of this change. In
addition, most of those subject to the CG
default baseline are importers or
blenders who do not produce or import
large quantities of CG and/or who
produce or import on an irregular basis.
The majority of the CG volume is
subject to an individual MSAT
standard. Thus, for the total pool of CG,
the environmental effect of this change
in the default baseline is likely to be
small.

E. Other Comments

Several commenters addressed issues
not part of this rulemaking and therefore
beyond its scope. These comments are
briefly discussed in a memo to the
docket.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51,735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

3 As mentioned in the proposal, during the
baseline approval process, many errors were found
in the submitted CG data. Thus, the default baseline
values in the 2001 MSAT rule were based on a
flawed data set, though the best available at the
time. The CG default values contained in today’s
rule are based on corrected batch data as well as
(correct) year 2000 data.
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(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq because the
amendments in this rule do not change
the information collection requirements
of the underlying MSAT rule.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A petroleum
refining company with fewer than 1500
employees or a petroleum wholesaler or
broker with fewer than 100 employees,
based on the North American Industrial
Classification System (NAICS); (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a

population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s action on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. We have
determined that approximately 25
refiners and importers meet the NAICS
criteria described above and are subject
to the MSAT default baseline for their
reformulated gasoline. None of these
entities produced or imported RFG
during the MSAT baseline period or
since then. Based on our knowledge of
these refiners and importers, in fact, we
would not expect any of them to
produce or import RFG in the near
future. Thus, we do not expect the
revised RFG MSAT default value to
adversely impact these small entities
compared to the current RFG MSAT
default value. In the event these refiners
and importers choose to produce or
import RFG, they will have had
sufficient notice of the standard.
Additionally, because the toxics
determination is a function of many fuel
parameters, as well as the volumes of
the batches, the slight increase in
stringency of the RFG MSAT default
value should not pose a significant
burden toward achieving compliance.

Although this final rule will not have
a significant economic impact on a
substantial number of small entities, the
impact of this rule would be reduced for
small entities by various provisions in
the MSAT rule. The MSAT rule
contains deficit and credit carryforward
provisions which provide compliance
flexibility to regulated entities. Under
these provisions, refiners and importers
are allowed to carry a toxics deficit
(indicating noncompliance with their
MSAT standard) forward for one year,
using credits generated in the prior or
post years to make up the deficit. The
underlying rule also includes a
compliance margin to account for
ordinary variations in fuel quality.
Because RFG toxics performance is a
function of many fuel parameters, as
well as the volumes of the batches, the
slight increase (about 6%) in the
stringency of the RFG MSAT default
value should not pose a significant
burden toward achieving compliance.
Beginning in 2006, the requirement that
a refiner’s or importer’s average gasoline
sulfur level not exceed 30 ppm should
provide additional assistance to
regulated entities in complying with the
MSAT requirements, since sulfur
reductions also decrease toxics

emissions, as determined by the
Complex Model.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), P.L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “federal mandates” that may result
in expenditures to State, local, and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains no Federal
mandates (under the regulatory
provisions of Title I of the UMRA) for
State, local, or tribal governments or the
private sector. EPA has determined that
this rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any one year.
Today’s action simply modifies the
original rule in a limited manner, and
would not significantly change the
original rule. Thus, today’s final rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.
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EPA has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments, because it applies
only to parties which produce or import
gasoline.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The rule
amends existing regulatory provisions
applicable only to producers and
importers of gasoline and does not alter
State authority to regulate these entities.
The amendments will impose no direct
costs on State or local governments.
Thus, Executive Order 13132 does not
apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications, as specified in Executive
Order 13175. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the

distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175. The
rule amends existing regulatory
provisions applicable only to producers
and importers of gasoline and will
impose no direct costs on tribal
governments. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This final rule is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action as defined in Executive Order
12866 and it is based on technology
performance and not on health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

As noted in the proposed rule,
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law No.
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus

standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2). This final
rule will be effective on November 7,
2005.

Statutory Provisions and Legal
Authority

The statutory authority for the fuels
controls in today’s final rule can be
found in sections 202 and 211(c) of the
Clean Air Act (CAA), as amended.
Support for any procedural and
enforcement-related aspects of the fuel
controls in today’s rule, including
recordkeeping requirements, comes
from sections 114(a) and 301(a) of the
CAA.

List of Subjects in 40 CFR Part 80

Administrative practice and
procedure, Air pollution control,
Confidential business information,
Environmental protection, Gasoline,
Labeling, Motor vehicle fuel, Motor
vehicle pollution, Penalties, Reporting
and recordkeeping requirements.

Dated: September 30, 2005.
Stephen L. Johnson,
Administrator.

m For the reasons set forth in the
preamble, 40 CFR part 80 is amended as
set forth below:
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PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

m 1. The authority citation for part 80
continues to read as follows:

Authority: 42 U.S.C. 7414, 7545, and
7601(a).
m 2. Section 80.855 is amended by
removing and reserving paragraph (b)(2)
and revising paragraphs (b)(1)(i) and
(b)(1)(ii) to read as follows:

§80.855 What is the compliance baseline
for refineries or importers with insufficient

data?
* * * * *

(b)(2) * * *

(i) For conventional gasoline, prior to
January 1, 2006, 94.64 mg/mile; starting
January 1, 2006, 97.38 mg/mile.

(ii) For reformulated gasoline, prior to
January 1, 2006, 25.31 percent reduction
from statutory baseline; starting January
1, 2006, 26.78 percent reduction from
statutory baseline.

(2) [Reserved]

* * * * *

[FR Doc. 05-20109 Filed 10-5-05; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AJ13

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the Salt Creek
Tiger Beetle (Cicindela nevadica
lincolniana)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
endangered status for the Salt Creek
tiger beetle (Cicindela nevadica
lincolniana), pursuant to the
Endangered Species Act (Act) of 1973,
as amended (Act). This species is
endemic to the saline wetlands of
eastern Nebraska (NE) and associated
streams in the northern third of
Lancaster County and southern margin
of Saunders County. Only three small
populations of this subspecies remain,
and the known adult population size in
2005 was only 153 individuals. This
final rule extends Federal protection
and recovery provisions of the Act to
the Salt Creek tiger beetle.

DATES: This final rule is effective
November 7, 2005.

ADDRESSES: The complete file for this
final rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Nebraska Ecological Services
Field Office, 203 West Second Street,
Federal Building, Second Floor, Grand
Island, NE 68801.

FOR FURTHER INFORMATION CONTACT: Mr.
Steve Anschutz, Field Supervisor, at the
above address (telephone (308) 382—
6468, extension 12; facsimile (308) 384—
8835)).

SUPPLEMENTARY INFORMATION:
Background

Please see the proposed rule to list the
Salt Creek tiger beetle as endangered
(February 1, 2005; 70 FR 5101) for
detailed information on the subspecies’
taxonomy, natural history, distribution,
and population status. We include a
brief synopsis of that information here,
along with new information that has
been obtained since publication of the
proposed rule.

The Salt Creek tiger beetle (Cicindela
nevadica lincolniana) is an active,
ground-dwelling, predatory insect that
captures small arthropods in a “tiger-
like”” manner by grasping prey with its
mandibles (mouthparts). Salt Creek tiger
beetle larvae live in permanent burrows
in the ground. They are voracious
predators, fastening themselves by
means of abdominal hooks to the tops
of their burrows and rapidly extending
outward to seize passing prey. Adult
Salt Creek tiger beetle are metallic
brown to dark olive-green above, with a
metallic dark green underside, and
measure 1.3 centimeters (cm) (0.5 inch
(in.)) in total length.

Taxonomy

The Salt Creek tiger beetle is a
member of the family Cicindelidae,
genus Cicindela. Eighty-five species and
more than 200 subspecies of tiger
beetles in the genus Cicindela are
known from the United States (Boyd et
al. 1982, Freitag 1999). Originally, the
Salt Creek tiger beetle was described by
Casey (1916) as a separate species, C.
lincolniana. Willis (1967) identified C.
n. lincolniana as a subspecies of C.
nevadica, which evolved from C. n.
knausii. This is the currently accepted
taxonomic classification. The evolution
of C. n. lincolniana was a result of its
isolation some time after the Kansan
glaciation (435,000 to 300,000 years
before the present), but possibly during
the Yarmouth glaciation (300,000 to
265,000 years before the present). Busby
(2003) recently examined populations of
C. nevadica and confirmed that C. n.
lincolniana is distinctive from other

populations of C. nevadica in the
central Great Plains.

Life History

Allgeier et al. (2004) and Spomer et
al. (2004a) indicated that the Salt Creek
tiger beetle has a 2-year life cycle, not
uncommon for tiger beetles. Spomer and
Higley (2001) and Spomer et al. (2004a)
described the life cycle of the Salt Creek
tiger beetle in detail through egg, larval,
and adult stages. Adults are first
observed as early as the end of May or
as late as mid-June, peak in late June or
early July, and disappear by mid-to late
July. By August, almost all adults have
died in the field (Spomer et al. 2004a).
Females lay their eggs along sloping
banks of creeks in areas where the salt
layer is exposed in the soil horizon, in
barren salt flats of saline wetlands, or
along saline stream edges that are found
in close association with water, near a
seep or stream. During the night, female
Salt Creek tiger beetles lay about 50 eggs
in burrows (Farrar 2003, Allgeier et al.
2004). After the egg hatches and the
young larva emerges from the burrow,
the larva digs a burrow and uses its
head to scoop out soil. Larval burrows
can occur throughout a saline
streambank and on barren salt flats of
saline wetlands. Based on field
observations, numerous saline seeps
cause variation in soil moisture and
salinity in the streambanks that allow
burrows to occur away from the water’s
edge (W. Allgeier, pers. comm. 2005).

The small %arva waits at the top of its
burrow and ambushes prey that passes
near the burrow entrance. The larva will
plug its burrow and retreat inside
during periods of high water, very hot
weather, or very dry conditions. As the
larva grows, it molts to a larger instar (a
life stage between molts), enlarging and
lengthening its burrow. For the most
part, a Salt Creek tiger beetle larva will
remain active until cold weather, at
which time it plugs its burrow and
hibernates. The Salt Creek tiger beetle
has three instars. It probably
overwinters as a third instar, pupates in
May, and emerges as an adult. Before
pupation, the larva seals its burrow
entrance and digs a side chamber about
5 to 8 cm (2 to 3 in.) below the soil
surface. After the adult emerges from
the pupa, it remains in the chamber
until its cuticle hardens.

Habitat

Tiger beetle species occur in many
different habitats, including riparian
habitats, beaches, dunes, woodlands,
grasslands, and other open areas
(Pearson 1988; Knisley and Hill 1992).
Individual tiger beetle species are
generally highly habitat-specific because
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of oviposition (i.e., the act of laying
eggs) and larval sensitivity to soil
moisture, composition, and temperature
(Pearson 1988, Pearson and Cassola
1992). A common component of tiger
beetle habitat appears to be open sunny
areas for hunting and thermoregulation
(an adaptive behavior to use sunlight or
shade to regulate body temperature)
(Knisley et al. 1990, Knisley and Hill
1992).

The Salt Creek tiger beetle occurs in
saline wetlands—on exposed saline
mudflats and along mud banks of
streams and seeps that contain salt
deposits (Carter 1989, Spomer and
Higley 1993, LaGrange 1997). These
saline habitats occur within the
floodplain of Salt Creek and its
tributaries in northern Lancaster and
southern Saunders Counties. The
habitats, especially the saline wetlands,
receive their salinity from groundwater
passing through an underground rock
formation containing salts deposited by
an ancient sea that once covered
Nebraska (LaGrange 1997). Saline
wetlands of eastern Nebraska are
characterized by saline soils and
halophytes (plants adapted to saline
conditions). They usually contain a
central area that is devoid of vegetation
and, when dry, exhibit salt-encrusted
mudflats (barren salt flats) (LaGrange
1997). These saline wetlands are used
by Salt Creek tiger beetles and
numerous other saline-adapted insects.

The Salt Creek tiger beetle has very
narrow habitat requirements for
breeding; they occur in saline wetlands,
on exposed saline mud flats and gravel
bars, or along mud banks of streams and
seeps that contain salt deposits and are
sparsely vegetated (Carter 1989; Spomer
and Higley 1993; LaGrange 1997;
Nebraska Game and Parks Commission
(NGPC) 1999; Spomer et al. 2004a).
Larvae have been found only on the
moist salt-encrusted banks of Little Salt
Creek in northern Lancaster County
(Spomer et al. 2004a). The density of
larval burrows decreases as vegetative
cover increases (S. Spomer, University
of Nebraska—Lincoln (UNL), pers.
comm. 2002). Spomer et al. (2004a)
indicated that adults show little
flexibility in their selection of breeding
habitat.

The earliest emerging adults
sometimes move from creek banks to the
salt flats, presumably for early prey.
However, a week or two into emergence,
this behavior stops and adults are found
almost exclusively in wetter areas, like
creek edges or seeps along the creek
(Spomer et al. 2004a). During peak
emergence, adults often wander from
their emergence sites, presumably
looking for new areas to colonize or

search for prey (Spomer et al. 2004a). It
is during this time that adults often
appear on sand or gravel bars, or on less
saline soils along the stream. Salt Creek
tiger beetles require these open barren
areas to construct larval burrows,
thermoregulate, and forage, and for use
as dispersal corridors (Spomer and
Higley 1993; L. Higley, UNL, pers.
comm. 2002; S. Spomer, UNL, pers.
comm. 2002). The Salt Creek tiger beetle
is adapted to brief periods of high-water
inundation and highly saline conditions
(Spomer and Higley 1993).

Distribution and Status Overview

The Salt Creek tiger beetle currently
has one of the most restricted ranges of
any insect in the United States (Spomer
and Higley 1993, Spomer et al. 2004a);
it only occurs along limited segments of
Little Salt Creek and adjacent remnant
salt marshes in Lancaster County,
Nebraska. To assess the historical and
current distributions and populations of
Salt Creek tiger beetle, we have
analyzed private and public insect
collections, NGPC’s Heritage database
records, and surveys conducted over the
past 15 years, as well as sought the
professional opinions of UNL
entomologists who have studied or are
studying the Salt Creek tiger beetle.
Please see the proposed rule (70 FR
5101; February 1, 2005) for additional
details about the historical records we
consulted, and the historical
distribution of the subspecies.

Recent Distribution and Abundance

Pearson and Cassola (1992) found that
tiger beetle population size can be
accurately estimated through visual
counting due to the relative ease of
observing and counting individuals, and
because of their specialized habitat
requirements. Visual counts have
limitations (Horn 1976), but if they are
conducted in a similar manner every
year, they can provide relative
population estimates and a good
estimate of the health and stability of
the populations surveyed (Allgeier et al.
2003). Intensive visual surveys
conducted from 1991 through 2005
found Salt Creek tiger beetles at a total
of 13 sites; although beetles were not
found, nor were surveys conducted, at
all 13 sites in all 15 years (Spomer ef al.
2002, 2004a, 2004b; S. Spomer, UNL,
pers. comm. 2005). Please see the
proposed rule (70 FR 5101) for a
description of the visual survey
techniques used. In addition to visual
count surveys, in 2002, researchers
undertook a mark/recapture study of the
Little Salt Creek—Arbor Lake
population. The small sample size
hampered the mark/recapture study,

thereby making conclusions about
population size uncertain. This study
has not been continued in subsequent
years due to limited resources. Results
obtained from this study in 2002 are
discussed in the proposed rule (70 FR
5101).

Surveys conducted over a 15-year
period establish that the Salt Creek tiger
beetle is an extremely rare insect,
numbering only in the hundreds and
confined to an extremely small range.
Visual surveys conducted from 1991 to
2005 show substantial annual
fluctuations of total adult tiger beetles
with 229, 150, 115, 473, 637, 631, 550,
308, 271, 309, 519, 777, 745, 558, and
153 found each year, respectively,
although not all sites were surveyed in
all years (Spomer and Higley 1993;
Spomer et al. 1997, 1999, 2001, 2002,
2004a, 2004b; Allgeier et al. 2003, S.
Spomer, UNL, pers. comm. 2005). The
2005 surveys found only 153 Salt Creek
tiger beetles. This ranks as the third
lowest count since 1991 and the lowest
in the past 12 years. Over the last two
years, the total number of Salt Creek
tiger beetles observed through visual
surveys has declined by about 80
percent (from 745 individuals in 2003 to
153 individuals in 2005).

We determined that some of the 13
“sites” could be combined into
“populations” of Salt Creek tiger beetles
when the following criteria were met—
(1) close proximity of sites to each other
(i.e., nearby, contiguous, or
neighboring); (2) distances less than 805
meters (m) (2,640 feet (ft)) between sites;
and (3) the presence of both suitable
saline wetland (i.e., barren salt flats) and
stream (saline edges) habitats that form
a saline wetland/stream complex. The
distance in criteria 2 above (805 m
(2,640 ft)) is based on the 2002 mark/
recapture study by Allgeier et al. (2003),
which established that Salt Creek tiger
beetles can move among nearby suitable
habitats, as well as the distance at
which Salt Creek tiger beetles may be
attracted to artificial sources of light.

On the basis of the above criteria, our
evaluation of the 13 survey sites
resulted in the delineation of 6 different
populations of Salt Creek tiger beetles,
half of which have been extirpated since
annual surveys began in 1991 (a
population is considered extirpated
after 2 consecutive years of negative
survey results). The six Salt Creek tiger
beetle populations, including the three
that have been extirpated, are described
below in order of abundance based on
visual surveys conducted from 1991 to
2005—(1) Little Salt Creek—Arbor Lake;
(2) Little Salt Creek—Roper; (3) Upper
Little Salt Creek—North; (4) Upper
Little Salt Creek—South; (5) Jack Sinn
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Wildlife Management Area (WMA); and
(6) Capitol Beach.

The last 3 populations on the above
list are considered to be extirpated. The
Upper Little Salt Creek—South
population was located approximately 5
km (3 mi) upstream from the Little Salt
Creek—Arbor Lake population.
Degraded and nonfunctioning saline
wetlands exist adjacent to Little Salt
Creek, and although once devoid of
vegetation, saline stream edge habitats
are now vegetated at this site. The
Upper Little Salt Creek—South
population is considered extirpated
because no Salt Creek tiger beetles have
been found there since 1995. The Jack
Sinn WMA population was made up of
one survey site located on Rock Creek
in southern Saunders and northern
Lancaster Counties, approximately 20
km (10 mi) northeast of the Little Salt
Creek—Arbor Lake population. Salt
Creek tiger beetles from sites comprising
the Jack Sinn WMA population have not
been found since 1998 (Spomer et al.
1999, 2001, 2002, 2004a, 2004b; Allgeier
et al. 2003, S. Spomer, UNL, pers.
comm. 2005). This population is
considered extirpated because no Salt
Creek tiger beetles have been found
there since 1998. Capitol Beach was
once one of the largest saline wetland
tracts in eastern Nebraska, with a size of
approximately 150 ha (400 ac)
(Cunningham 1985). Museum records
between 1900 and 1972 indicate large
numbers of Salt Creek tiger beetles at
this site historically. In 1984,
researchers conducted visual searches
for the Salt Creek tiger beetle at Capitol
Beach and other sites that appeared to
provide suitable habitat (Spomer and
Higley 2001). They found a low number
of adults at Capitol Beach and noted
that the habitat had been degraded
(Spomer and Higley 1993). Today, all
that remains of suitable habitat at
Capitol Beach is a 10— to 20—-m (40— to
50-ft) wide ditch that parallels Interstate
80 for approximately 0.8 km (0.5 mi),
located southwest of the Interstate 80
and Airport Interchange. No individuals
have been found at Capitol Beach since
1998 (Spomer et al. 2002, 2004a, 2004b;
Allgeier et al. 2003; S. Spomer, UNL,
pers. comm. 2005), leading us to
conclude that this population is now
extirpated. Please see the proposed rule
(70 FR 5101) for additional information
on these 3 populations.

We briefly describe the remaining 3
extant populations, with emphasis on
new information. Please see the
proposed rule (70 FR 5101) for
additional details on these 6
populations.

Little Salt Creek—Arbor Lake
Population

The Little Salt Creek—Arbor Lake
area is a large, relatively intact saline
wetland complex that contains the
largest population of Salt Creek tiger
beetles. The Little Salt Creek—Arbor
Lake population is located
approximately 1.6 km (1 mi) north of
the Interstate 80 and North 27th Street
Interchange on the northern city limits
of Lincoln, NE. It exists along the saline
stream edge of Little Salt Creek and on
the barren salt flats of an adjacent saline
wetland. This population was
monitored from 1991 to 2005, and the
adult population averaged 315
individuals per year over that 15-year
period (Spomer and Higley 1993;
Spomer et al. 1997, 1999, 2001, 2002,
2004a, 2004b; Allgeier et al. 2003; S.
Spomer, UNL, pers. comm. 2005). The
2005 survey results were the third
lowest count since 1991 and the lowest
in the past 12 years. Over the last two
years, visual surveys of Salt Creek tiger
beetles in the Little Salt Creek—Arbor
Lake population declined by about 80
percent.

Little Salt Creek—Roper Population

The Little Salt Creek—Roper
population is the second largest
remaining population of Salt Creek tiger
beetles, based on visual surveys
conducted from 1994 to 2005. This
population is located immediately south
of the Interstate 80 and North 27th
Street Interchange, approximately 1.6
km (1 mi) downstream of the Little Salt
Creek—Arbor Lake population. Similar
to the Little Salt Creek—Arbor Lake
population, this population is
associated with a saline wetland and
stream complex located along Little Salt
Creek. Visual surveys were conducted
from 1994 to 2005, and the population
counts were 54, 161, 151, 144, 45, 55,
80, 85, 258, 162, 154, and 22
respectively (Spomer et al. 1997, 1999,
2001, 2002, 2004a, 2004b; Allgeier et al.
2003, S. Spomer, UNL, pers. comm.
2005). The 2005 survey results were the
lowest count since monitoring began.
Over the last two years, visual surveys
of Salt Creek tiger beetles in the Little
Salt Creek—Roper population declined
by about 86 percent.

Upper Little Salt Creek—North
Population

The Upper Little Salt Creek—North
population is the third and last extant
(i.e., existing) population of Salt Creek
tiger beetles. This population is located
approximately 7.2 km (4.5 mi) upstream
from the Little Salt Creek—Arbor Lake
population, and exists only on the

saline stream edges of Little Salt Creek.
Although former saline wetlands (i.e.,
barren salt flats) exist adjacent to this
population, these wetlands are degraded
(drained because of the incisement of
Little Salt Creek) and no longer provide
suitable habitat for the Salt Creek tiger
beetle. This population encompasses
four sites along Little Salt Creek that
were surveyed at various times during
the period 1991 to 2005. Over the course
of the 15-year survey period, 2 of the
survey sites that comprise this
population were surveyed at least 10
times. From 1991 to 1996, the number
of adult beetles found in the Upper
Little Salt Creek—North population
averaged 32 individuals per year
(Spomer and Higley 1993; Spomer et al.
1997). Since then, the number of adult
beetles surveyed in the population has
averaged about 6 individuals per year;
the total number found in 2005 was 16
adult individuals (Spomer and Higley
1993; Spomer et al. 1997, 1999, 2001,
2002, 2004a, 2004b; Allgeier et al. 2003;
S. Spomer, UNL, pers. comm. 2005).
Higley and Spomer (pers. comm. 2002)
presumed that this population was
threatened with extirpation in the near
future because of the low and
decreasing number of adults found
during surveys.

Conclusion of Salt Creek Tiger Beetle
Population Review

The Salt Creek tiger beetle, highly
specialized in habitat use, has probably
always had a localized distribution.
Visual surveys and mark-recapture
results indicate that the number of Salt
Creek tiger beetles is extremely small,
even when compared to other federally
listed tiger beetle taxa. Population
numbers are even smaller than the
federally listed threatened Northeastern
beach tiger beetle (Cicindela dorsalis
dorsalis) and Puritan tiger beetle (C.
puritana). From 1989 to 1992, the
number of Northeastern beach tiger
beetles found during annual surveys at
65 sites in Maryland and Virginia
ranged from 9,846 to more than 17,480
beetles (USFWS 1994). Surveys of
Puritan tiger beetles in Maryland in
1989, 1991, 1992, and 1993 found an
average of 6,389 beetles at 15 sites
annually (USFWS 1993). Both the
Northeastern beach tiger beetle and
Puritan tiger beetle are well-studied
insects and were listed as threatened
under the Act in 1989 (55 FR 32088).

Museum collections and surveys
conducted from 1991 through 2005
show that the number of known
populations has declined from 6 to 3 in
the last 9 years. Salt Creek tiger beetles
were last found in the Upper Little Salt
Creek—South population in 1995, and
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no individuals have been found in
either the Jack Sinn WMA or the Capitol
Beach populations since 1998. Based on
our analysis of the best available
scientific information, including private
and public insect collections, NGPC’s
Heritage database records, surveys
conducted over the past 15 years, and
professional opinions of UNL
entomologists who have studied or are
studying the Salt Creek tiger beetle, we
conclude that the number of Salt Creek
tiger beetle populations is declining and
that the three remaining populations are
immediately threatened with extinction.
This is discussed further below in the
Summary of Factors Affecting the
Species section of this rule.

Previous Federal Action

For more information on previous
Federal actions concerning the Salt
Creek tiger beetle prior to 2002, please
refer to the proposed rule to list the
subspecies as endangered (70 FR 5101;
February 1, 2005). On October 7, 2002,
as part of an agreement regarding other
species, the U.S. Department of the
Interior reached an out-of-court
settlement with several conservation
organizations and agreed to make a final
determination for listing the Salt Creek
tiger beetle by no later than September
30, 2005. In the May 4, 2004, Candidate
Notice of Review published in the
Federal Register (69 FR 24876), the Salt
Creek tiger beetle remained as a priority
3 candidate for Federal listing. On
February 1, 2005, we published a
proposed rule in the Federal Register
(70 FR 5101) to list the Salt Creek tiger
beetle as endangered. This final rule
complies with the court order. We have
updated the proposed rule to reflect
new information concerning changes in
distribution, status, and threats to the
subspecies since publication of the
proposed rule.

Summary of Comments and
Recommendations

In the proposed rule published on
February 1, 2005, we requested
interested parties to submit factual
reports or information that might
contribute to the development of a final
rule. A 60-day comment period closed
on April 4, 2005. We contacted
appropriate Federal agencies, State
agencies, county and city governments,
scientists, and other interested parties to
request information and comments. A
newspaper notice was printed in the
Lincoln Journal Star on February 20,
2005. There were no requests for a
public hearing during the comment
period. Finally, we requested peer
review in compliance with our peer

review policy (59 FR 34270; July 1,
1994).

During the public comment period,
we received written comments (i.e.,
letters, facsimiles, and electronic
messages) from 64 individuals,
businesses, schools, organizations, and
State and local government entities; and
1 request for an extension of the
comment period. In all, 56 commenters
supported the protection of the Salt
Creek tiger beetle through a Federal
listing, while 8 commenters opposed the
listing. Of the 56 commenters
supporting the listing, 3 letters were
signed by 32 organizations and
individuals. We treated these as 3
individual comments of support. Issues
and concerns raised by the commenters,
and our responses to each are
summarized below:

Issue 1: Some commenters believed
that, due to the few remaining
populations of Salt Creek tiger beetles
and the extensive habitat loss,
immediate protection under the Act is
necessary. In addition, a number of
commenters expressed the need for the
Service to also designate critical habitat.

Our Response: We determined that
emergency listing was not necessary for
this subspecies. However, we believe
listing is warranted. Additionally, we
have pursued numerous steps to protect
the beetle prior to listing. These actions
are discussed below. Regarding the
designation of critical habitat for the
Salt Creek tiger beetle, we believe
critical habitat is both prudent and
determinable. However, because of the
critically imperiled status of Salt Creek
tiger beetle, limited financial and
personnel resources available to work
on this taxon, and the Service’s belief
that listing confers greater protection on
a species than does critical habitat, we
have assigned a higher priority to
promptly publishing the final rule for
Salt Creek tiger beetle than to proposing
and designating critical habitat, as
allowed pursuant to section 4(b)(6)(C)(i).
Funds have been budgeted for
identification of critical habitat and
work on a proposed designation is
underway. We plan to publish a
proposed rule to designate critical
habitat for Salt Creek tiger beetle in the
near future.

Issue 2: One commenter provided a
photograph of a tiger beetle along the
Missouri River at Ponca State Park in
Dixon County, Nebraska, and asserted
that ““Salt Creek tiger beetles” were
common in the area.

Our Response: A tiger beetle expert at
the University of Nebraska-Lincoln
identified the tiger beetle in the
photograph as Cicindela formosa, which
is not the Salt Creek tiger beetle.

Issue 3: Several commenters feared
the potential effects that listing the Salt
Creek tiger beetle could have on their
use of private lands.

Our Response: On non-Federal
property, if Salt Creek tiger beetles are
not present and activities on the
property do not result in take, the Act’s
section 9 prohibitions on take would not
come into play. If Salt Creek tiger
beetles are present on non-Federal
property, but activities on the property
would not result in take, section 9
prohibitions also would not come into
play. If Salt Creek tiger beetles are
present on non-Federal properties and
activities on the property are likely to
result in take, an incidental take permit
may be available under section
10(a)(1)(B). As noted elsewhere in this
rule, critical habitat has not been
designated for this species. Once
designated, additional regulations will
regulate adverse modification of
occupied and unoccupied critical
habitat. The Service will provide
technical assistance to landowner(s) and
operator(s) to help them avoid,
minimize, or mitigate any adverse
impacts to the Salt Creek tiger beetle
and its habitat.

Proposed activities authorized,
funded, or carried out by a Federal
agency are subject to the consultation
requirements prescribed in section 7 of
the Act. Circumstances under which a
proposed Federal action or Federal
nexus may affect the Salt Creek tiger
beetle will be handled through
consultation with the involved Federal
agency and applicant(s), as necessary,
on a case-by-case basis, in accordance
with section 7 of the Act.

Issue 4: Concerns were raised that
listing the Salt Creek tiger beetle under
the Act would have adverse economic
and social effects on the City of Lincoln
and Lancaster County by limiting
residential, commercial, and industrial
developments and agricultural use of
lands. These commenters requested that
the Service consider and analyze the
possible socioeconomic impacts of the
listing action.

Our Response: Under section
4(b)(1)(A) of the Act, we must base a
listing decision solely on the basis of the
best scientific and commercial data
available. The legislative history of this
provision clearly states the intent of
Congress to “ensure” that listing
decisions are ‘“‘based solely on biological
criteria and to prevent non-biological
criteria from effecting such decisions”
(H. Rept. 97-835). The Conference
Report on the 1982 amendments to the
ESA notes that economic considerations
have no relevance to determinations
regarding the status of species.
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Economic considerations will be taken
into full account when designating
critical habitat, as required by the Act.

Issue 5: A few commenters noted that
the Salt Creek tiger beetle is
insignificant to mankind and that
insects should not be protected under
the Act.

Our Response: The Act recognizes the
importance of all species to properly
functioning ecosystems and requires us
to protect species in danger of
extinction and the ecosystems on which
they depend. Section 3(8) of the Act
defines “‘the term ‘fish or wildlife’ (as)

* * * any member of the animal
kingdom, including without limitation
any mammal, fish, bird (including any
migratory, nonmigratory, or endangered
bird for which protection is also
afforded by treaty or other international
agreement), amphibian, reptile, mollusk,
crustacean, arthropod or other
invertebrate, and includes any part,
product, egg, or offspring thereof, or the
dead body or parts thereof.” Based on
the best available scientific information,
we have determined that the Salt Creek
tiger beetle is in danger of extinction
and warrants protection as an
endangered species.

Issue 6: One commenter referenced
“Tiger Beetles: The Evolution, Ecology,
and Diversity of Cicindelas” (Pearson
and Vogler 2001) and concluded that:
(1) There is nothing unique about the
Salt Creek tiger beetle, including its
biology; (2) there are many other species
of tiger beetles; and (3) other tiger beetle
species have gone extinct without any
human-related causes.

Our Response: (1) As noted above,
Busby (2003) examined populations of
Cicindela nevadica in the central Great
Plains and confirmed that C. n.
lincolniana is distinctive from other
populations of C. nevadica in the
central Great Plains. (2) We do not
dispute this claim. As noted above, 85
species and more than 200 subspecies of
tiger beetles in the genus Cicindela are
known from the United States (Boyd et
al. 1982; Freitag 1999). (3) The Service
does not dispute the assertion that other
species of tiger beetles have gone extinct
without human related causes.
However, the Act requires the Service to
take action to conserve endangered and
threatened species, and the ecosystems
on which they depend, regardless of the
cause. The Salt Creek tiger beetle faces
an imminent risk of extinction.

Coincidentally, Dr. David L. Pearson,
co-author of “Tiger Beetles,” was asked
to provide a peer review of the proposed
rule. In his review, he stated, “The
present proposal for the Salt Creek tiger
beetle is by far the most detailed study
of potentially threatened or endangered

tiger beetles I have seen. The population
levels, local extinction, and robust data
on surviving remnant colonies are
scientifically sound and reliable. There
is little doubt in my mind reading this
document that the Salt Creek tiger beetle
will most likely go extinct in a relatively
short time if no action is taken.”

Issue 7: Several commenters dispute
the Service’s claim that cattle grazing is
a threat to the Salt Creek tiger beetle and
its habitat.

Our Response: Landowners who
employ sound grazing management
practices, including watering sources,
generally do not adversely impact Salt
Creek tiger beetles. However,
uncontrolled congregation of cattle in
areas where Salt Creek tiger beetle
larvae exist can result in the trampling
of both larvae and their burrows. In
addition, areas that are overgrazed are
susceptible to both rain and wind
erosion, which can result in sediment
covering Salt Creek tiger beetle burrows.
Further, erosion of sediment into Salt
Creek tiger beetle habitat from
overgrazed areas can change the
topographic elevation of the habitat and
render it unsuitable.

Issue 8: One commenter objected to
the use of the term “applied annually”
in the pesticides portion of Factor E in
the Summary of Factors Affecting the
Species section below.

Our Response: We have modified the
sentence and eliminated the word
“annually.”

Issue 9: Several commenters
expressed their view that agriculture is
more environmentally friendly today
than it traditionally was in the past.
Some stated that they rarely use
pesticides, especially insecticides. They
also mentioned the use of crop rotation
between soybeans, grain sorghum, and
corn to help manage pest problems on
a yearly basis. Additionally, they
referred to the current existence of
buffer strips along Little Salt Creek that
serve to “handle” any contamination
problems. Another commenter stated
that agriculture and croplands in the
watershed have little effect on Salt
Creek tiger beetle survival since
“insecticide use is very limited and
controlled and water conservation
structures continue to be installed.”

Our Response: We are pleased to hear
about instances where farmers minimize
the use of pesticides. However, this does
not fully address our concern with
pesticides, especially insecticides, and
their potential impacts to Salt Creek
tiger beetles. As long as there are
registered pesticides licensed for use on
field crops (including soybeans, grain
sorghum, and corn), there will be a
potential for pesticide use in areas

where Salt Creek tiger beetles are found.
Pesticides also are used for purposes
other than controlling pests in field
crops. A primary example is mosquito
control, particularly due to the presence
of West Nile Virus in Nebraska. Buffer
strips and other water control structures
provide some level of protection from
this factor. Farmers who do not utilize
pesticides, or who use ground
applicators and buffer strips, or other
considerations for the Salt Creek tiger
beetle, are not likely to ““‘take” tiger
beetles, and so are not likely to be
impacted by the listing.

Issue 10: One commenter referred to
a water study that the Nebraska
Department of Environmental Quality
(NDEQ) conducted in Little Salt Creek
from 1977 to 1994. The commenter
stated that ““the study confirmed that no
pesticides of concern were found that
would [a]ffect the Salt Creek tiger beetle
according to John Bender of NDEQ.”

Our Response: The NDEQ study
consisted of one sediment sample and
one water sample, taken at one location
and analyzed for a limited number of
insecticides. More information
regarding the Service’s concerns with
insecticides (including, but not limited,
to those associated with agriculture) is
provided in response to Issue 8 above
and in the pesticides portion of Factor
E in the Summary of Factors Affecting
the Species section below.

Issue 11: One commenter stated that
there are beetles in Africa that feed
upon corn stocks. This commenter
implied that the Salt Creek tiger beetle
also could become a pest if allowed to
increase its numbers.

Our Response: While some species of
beetles are known to be agricultural
pests, no evidence exists to indicate that
tiger beetles and specifically, Salt Creek
tiger beetles, are agricultural pests. As
mentioned above in the Background
section, the Salt Creek tiger beetle is a
predatory insect that captures small
arthropods. They are not known to eat
corn stocks or other vegetation.

Issue 12: One commenter indicated
that the Salt Creek tiger beetle is in
danger of extinction because of the
natural changes to the habitat in Little
Salt Creek as opposed to human-
induced changes.

Our Response: The human-induced
impacts that have caused the loss and
degradation of the Salt Creek tiger
beetle’s habitat in the Salt Creek
watershed are documented under Factor
A in the Summary of Factors Affecting
the Species section below.

Issue 13: 1t was suggested that: (1) Our
references cited should be listed in the
proposed rule; and (2) that a number of
the references cited in the proposed rule
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had not been peer reviewed and should
have been prior to being used in the
proposed rule.

Our Response: (1) As noted in the
proposed rule, a complete list of
references cited is available upon
request. Accordingly, we provided the
commenter with a compact disk that
contained the list of references cited as
well as copies of all documents on the
list. (2) The Act requires us to make
listing determinations on the basis of
the best scientific and commercial data
available. Peer review is a consideration
in determining what constitutes the best
data available, but not the sole
consideration. However, the Service is
committed to ensuring reliance upon
accurate, reliable, and unbiased
information. To the greatest extent
practicable and appropriate, information
that we rely upon is internally reviewed
for quality, including objectivity, utility
and integrity. Additionally, in
accordance with our July 1, 1994,
Interagency Cooperative Policy for Peer
Review in Endangered Species Act
Activities (59 FR 34270), we solicited
peer reviews from seven experts in the
field of entomology who have extensive
experience with tiger beetles, to help
ensure that our listing decision was
based on scientifically sound data,
assumptions, and analyses. Five of these
experts provided peer reviews. The
results of the peer review are discussed
below in the Peer Review section of this
rule.

Issue 14: 1t was suggested that
historical data are lacking and that
recent counts are suspect.

Our Response: We have no reason to
believe that the information we have
used to make our determination is
suspect. The commenter did not provide
specific examples supporting
shortcomings in historic records or
current sampling methods. Peer reviews
of this rule support our conclusion that
based on best scientific and commercial
data available, the Salt Creek tiger beetle
faces imminent extinction unless
preventive conservation measures are
employed to reverse the current trend.

Issue 15: A few commenters stated
that the Salt Creek tiger beetle should
not be listed until a recovery plan or
action plan is developed and approved.
In addition, there needs to be an
“estimated probability” that the Salt
Creek tiger beetle will be saved by the
recovery/action plan.

Our Response: Listing the Salt Creek
tiger beetle will initiate recovery
planning. During the Federal recovery
planning process, a recovery team
develops a recovery plan that
establishes a framework for the
conservation of the species. A recovery

plan sets objectives and priorities, such
as habitat restoration or enhancement,
development of reintroduction
protocols, and identification of potential
release sites. It also assigns
responsibilities to achieve those
objectives, and estimates the associated
costs of completion. Due to the
countless variables involved, estimating
the probability of recovery may not be
possible. That said, the ultimate
purpose of the recovery plan is to
identify the necessary steps needed to
conserve and recover the Salt Creek
tiger beetle.

Issue 16: One commenter requested
an additional 120-day comment period
based on scientific uncertainty and
economic impact of the proposed listing
action.

Our Response: For the following
reasons we denied an extension of the
comment period: (1) economic impacts
can not be considered in a final listing
determination; (2) the Service does not
believe there is any scientific
uncertainty regarding the status of this
subspecies, nor did the commenter
provide any substantive information to
illuminate this claim; and (3) the time
constraints of an out-of-court settlement
agreement required a final
determination regarding the proposed
listing action by September 30, 2005.

Issue 17: A few commenters said that
the State and local governments were
doing an adequate job of protecting the
Salt Creek tiger beetle under their
existing authorities and that Federal
protection under the Act was
unnecessary.

Our Response: We acknowledge that
the City of Lincoln, Lancaster County
and the State of Nebraska have been
undertaking actions beneficial to the
Salt Creek tiger beetle. Existing
regulatory mechanisms that provide
protection for the Salt Creek tiger beetle
include: federally-implemented
regulatory mechanisms such as the
National Environmental Policy Act
(NEPA) and section 404 of the Clean
Water Act (CWA); State-implemented
regulatory mechanisms such as the
Nebraska State Water Quality Standards
(as required by section 401 of the CWA)
and the Nebraska Nongame and
Endangered Species Conservation Act
(NESCA); and local conservation
planning efforts such as the 2002 City of
Lincoln and Lancaster County
Comprehensive Plan (Comprehensive
Plan), the Little Salt Creek Valley
Planning Cooperative Agreement co-
sponsored by The Nature Conservancy
(TNC), NGPC, and the Saline Wetland
Conservation Partnership (SWCP) (a
local conservation plan). However,
Federal, State, and local laws,

regulations, and policies have not been
sufficient to prevent past and ongoing
losses of Salt Creek tiger beetle habitat.
Federal listing under the Act will
provide additional protections. This
issue is discussed under Factor D in the
Summary of Factors Affecting the
Species section below.

Also of significance to this issue, the
Nebraska Game and Parks Commission
recently commented on the proposed
rule, “* * * for the agencies to
ultimately be successful in preventing
the extinction of this highly endangered
species, the Commission believes that it
is necessary to utilize the regulatory
oversight and funding resources that can
be made available by (Federal) listing
the Salt Creek tiger beetle as a federal
endangered species.”

Issue 18: The City of Lincoln
requested that the Service proceed with
a final decision on whether to list the
Salt Creek tiger beetle to eliminate the
existing uncertainty, and to allow the
City to move forward with planning
decisions and development proposals.

Our Response: We understand the
City’s desire for a decision on this
matter. In this action, the Service has
finalized the proposal to list the Salt
Creek tiger beetle as endangered under
the Act.

Issue 19: The GCity of Lincoln
identified numerous conservation
measures and actions it has taken to
protect and preserve the saline wetlands
of eastern Nebraska and the Salt Creek
tiger beetle. The City expressed
conditional support for listing the Salt
Creek tiger beetle, provided that there
would be adequate Federal funding to
establish science-based habitat needs to
guide future growth of the City and
Lancaster County while protecting the
tiger beetle.

Our Response: We appreciate the
efforts of the City of Lincoln and
Lancaster County to work with us and
other government entities,
organizations, and landowners to
protect the Salt Creek tiger beetle and its
habitat. To date, the Service has
provided funds under authority of
section 6 of the Act to the City and
County, to help with the purchase of
high-priority habitats for the Salt Creek
tiger beetle. In addition, section 6 funds
have been made available to the
University of Nebraska-Lincoln for
research studies. We also have provided
technical assistance to the City/County
Planning Department by providing
comments and recommendations for
authorized or funded projects and
activities that may impact the Salt Creek
tiger beetle and its habitat. We look
forward to continued work with the
City/County and their partners in the
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future, to allow for future growth of the
City/County while protecting the Salt
Creek tiger beetle and saline wetlands of
eastern Nebraska. Although we cannot
guarantee Federal funding will be
provided in the future, we will make
every effort to secure it.

Peer Review

In accordance with our July 1, 1994,
Interagency Cooperative Policy for Peer
Review in Endangered Species Act
Activities (59 FR 34270), we solicited
peer reviews from experts in the field of
entomology who have extensive
experience with tiger beetles. The
purpose of such a review is to ensure
that listing decisions are based on
scientifically sound data, assumptions,
and analyses, including input from
appropriate experts. We received
comments from five expert reviewers;
four of the five experts have provided
the Service with peer reviews on
previous listing actions involving tiger
beetles. Three research professors (from
Denison University, Granville, Ohio;
Arizona State University, Tempe,
Arizona; and Randolph-Macon College,
Ashland, Virginia) provided
independent peer review. These experts
have had direct experience with rare
and federally listed tiger beetles
throughout the United States and the
world. In addition, two Salt Creek tiger
beetle experts—a research technologist
in entomology (with an M.S. degree) in
the Entomology Department of the
University of Nebraska-Lincoln, and a
UNL entomology graduate student (who
subsequently received an M.S. for his
work on the Salt Creek tiger beetle)—
reviewed the rule, particularly in regard
to our interpretation of data on the
status, trends, habitat requirements, and
other biological requisites of the Salt
Creek tiger beetle. The UNL research
technologist has more direct field
research experience on the Salt Creek
tiger beetle than anyone, and the
graduate student has conducted
important research on the life history,
habitat requirement, and captive rearing
potential of the beetle. Both have
published peer-reviewed scientific
articles on the Salt Creek tiger beetle.
Their review of the rule has helped
ensure the scientific soundness of our
interpretations and analyses.

All five experts strongly supported
listing of the Salt Creek tiger beetle as
endangered, based on the best available
scientific information. Two experts
provided corrections on minor factual
issues, interpretation of the data, and
citations. One reviewer identified that
the proposed rule lacked information
regarding a molecular phylogeny study
that could be used to indicate the

relationship within Cicindela nevadica
and between other species of tiger
beetles. However, his comments
indicated that the lack of this
information does not diminish the
information presented in the proposed
rule and the need to list the Salt Creek
tiger beetle. The expert further stated
that molecular phylogenetic studies of
the Salt Creek tiger beetle could prove
that this tiger beetle is a separate
species, thus strengthening the
argument for protection. All of the
experts’ information has been
incorporated into this final rule where
appropriate.

We also received comments from
entomologists across the United States
who have conducted research on tiger
beetles, including the federally
threatened Northeastern beach tiger
beetle and Puritan tiger beetle. These
reviewers also supported the listing of
the Salt Creek tiger beetle under the Act,
based on the information in the
proposed rule.

In summary, no information was
received from scientific experts to
indicate that the Salt Creek tiger beetle
is more widespread or less threatened
than we had previously determined in
the proposed rule. All peer reviewers
support the endangered listing.

Summary of Factors Affecting the
Species

Section 4 of the Act (16 U.S.C. 1533)
and regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act set forth
procedures for determining a species or
subspecies to be endangered or
threatened due to one or more of the
five factors described in section 4(a)(1)
of the Act. These factors and their
application to the Salt Creek tiger beetle
are as follows:

A. Present or Threatened Destruction,
Modification, or Curtailment of Habitat
or Range

Background

As discussed in the proposed rule (70
FR 5101; February 1, 2005), the greatest
threat to the Salt Creek tiger beetle is
habitat destruction (Ratcliffe and
Spomer 2002). Like many insects, the
Salt Creek tiger beetle’s close
association with specific habitats—salt
barrens and stream edges—leaves it
particularly vulnerable to habitat
destruction and alteration through
direct and indirect means (Pyle et al.
1981). The saline wetlands of eastern
Nebraska, associated saline streams, and
freshwater wetlands used by the Salt
Creek tiger beetle as dispersal habitat
have undergone extensive degradation

and alteration for commercial,
residential, transportation, and
agricultural development since the late
1800s, and are the most restricted and
imperiled natural habitat type in the
State (Gersib and Steinauer 1991).

In order to understand the complexity
and immediacy of threats to the Salt
Creek tiger beetle, it is necessary to
understand when and how the
destruction and degradation of the
beetle’s saline wetland and associated
stream habitats took place. This is
discussed at length in the proposed rule
(70 FR 5101), and we refer the reader to
that proposal for additional details
beyond what is summarized here. The
saline wetlands and associated streams
of eastern Nebraska began to be ditched,
drained, and filled beginning in the
1800s, (Murphy 1992; Russ et al. 2003).
From the 1930s to the 1950s, saline
wetlands continued to be destroyed for
the development of Lincoln (Farrar and
Gersib 1991), and in the 1960s, the
construction of Interstate 80 resulted in
additional filling, dredging, diking,
draining, and diversion in the heart of
the remaining Salt Creek tiger beetle
habitat (Farrar and Gersib 1991).
Commercial and residential
developments, along with road
construction, have resulted in the loss
or degradation of the vast majority of
barren salt flat and saline stream edge
habitat for the Salt Creek tiger beetle.

The three remaining Salt Creek tiger
beetle populations are being surrounded
by commercial and residential
development (Ratcliffe and Spomer
2002). Although the construction of
buildings, homes, roads, schools, and
parking lots is not occurring directly on
salt flats and saline stream edges, these
projects are occurring adjacent to these
habitats. Such projects have resulted in
the creation of impervious surfaces (e.g.,
access roads, parking lots) that do not
allow precipitation to seep into the
ground. Instead, these surfaces create
frequent, high-volume freshwater runoff
flows that enter the saline wetlands and
associated streams, diluting their
salinity and altering hydrology. In
addition, runoff originating from other
nearby, but not necessarily adjacent,
residential and commercial
developments and associated roads
flows through constructed drainages,
storm sewers, and tributaries, and
contributes to an increase of freshwater
inflow into saline wetlands and their
associated streams.

Reduced salinity concentrations and
increased sedimentation on barren salt
flats and along saline stream edges have
allowed the invasion of vegetation such
as Typha angustifolia (cattail) and
Phalaris arundinacea (reed canary
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grass) into habitats used by the Salt
Creek tiger beetle. These plants,
ordinarily unable to tolerate high
salinity, are aggressive invaders that
convert sunny, barren salt flats into
habitat that is dominated by an
herbaceous overstory. Additionally,
sedimentation from runoff at
construction sites allow for fine silts to
deposit on flats allowing for increased
vegetation encroachment. The resulting
vegetated habitat is unsuitable for use
by the Salt Creek tiger beetle. The
overstory shades out open, sunny areas
required by the Salt Creek tiger beetle to
thermoregulate, forage, and oviposit (M.
Fritz, NGPC, pers. comm. 2001).
Increased vegetative encroachment is
the primary factor attributed to the
extirpation of several populations of
other Cicindela species (Knisley and
Hill 1992).

Reduced salinity concentrations have
resulted in other direct impacts. Based
on field and laboratory studies using
Cicindela circumpicta and C. togata,
two tiger beetle species that are co-
inhabitants with the Salt Creek tiger
beetle on salt flats, Hoback et al. (2000)
found that salt is required for
ovipositing. Allgeier et al. (2004)
concluded that a species-specific
preference for salt and soil moisture
regimes is important to habitat
partitioning and reduction in
competition between the Salt Creek tiger
beetle and other tiger beetles. Hoback et
al. (2000) also discovered that changes
in salinity and hydrology may alter the
abundance of prey and cause the loss of
suitable larval habitat for saline
wetland-dependent species of tiger
beetles, including the Salt Creek tiger
beetle. Once the hydrologic regimes of
these saline wetlands and associated
streams used by the Salt Creek tiger
beetle are altered by salinity changes
(oftern leading to vegetation
encroachment), stream incisement
(which lowers the water table), or other
impacts such as bank stabilization,
restoration and recovery of the habitats
can be difficult (Langendoen et al. 2000)
and expensive (see, for example, http://
www.environmentaltrust.org/work/
awards.htm).

Past and Present Habitat Quality and
Quantity

A number of studies have attempted
to quantify the amount and rate of
habitat loss for the saline wetlands of
eastern Nebraska. All of these studies
confirm the extensive loss of saline
wetlands, but vary in terms of their
estimates for the total acres lost due to
differences in data and methods of
analysis. These various studies are
discussed at length in the proposed rule

(70 FR 5101). In 1993 and 1994, a team
of biologists from various Federal and
State agencies completed an intensive
assessment, inventory, and
categorization of the saline wetlands of
eastern Nebraska. This assessment
identified 98 sites that could be
categorized as Category 1 saline
wetlands comprising approximately
1,346 ha (3,327 ac) (Gilbert and Stutheit
1994). Category 1 saline wetlands
provide saline wetland functions of high
value or have the potential to provide
high value following restoration or
enhancement (Gilbert and Stutheit
1994). LaGrange (2003) further
examined the Gilbert and Stutheit
(1994) analysis, and divided Category 1
saline wetlands into three sub-classes:
(1) not highly degraded and still
functioning—totaling 85 ha (210 ac) (6
percent); (2) degraded, but still
functioning as a saline wetland, and
capable of restoration to full function—
totaling 1,249 ha (3,087 ac) (93 percent);
and (3) degraded and not functioning as
a saline wetland, but restorable to full
function—totaling 12 ha (30 ac) (1
percent).

Although it is important to discuss
the overall loss of saline wetlands, the
impact of that loss on the Salt Creek
tiger beetle can only be fully assessed by
considering the loss of barren salt flat
and saline stream edge habitats that
occur within the confines of Category 1
saline wetlands. We expanded on the
analyses completed by LaGrange (2003)
and Gilbert and Stutheit (1994) to
complete such an assessment. Using a
Geographic Information System (GIS),
we did a habitat assessment of the
remaining barren salt flat and saline
stream edge habitats present within the
remaining Category 1 saline wetlands.
Using National Hydrography Dataset
information (available online at http://
nhd.usgs.gov) and all known locations
of Salt Creek tiger beetles, we delineated
saline stream edge habitat (J. Runge,
USFWS, pers. comm. 2003). Next, we
delineated barren salt flat habitat
through the use of a feature-extraction
process that would select areas
containing similar spectral signatures of
known barren salt flats. Finally, we
evaluated our GIS analysis qualitatively
by ground-truthing select polygons
within the barren salt flat GIS layer.

Results from our assessment indicate
that the total remaining areas of barren
salt flat and saline stream edge habitat
that exist within the saline wetlands of
the Little Salt Creek and Rock Creek
watersheds plus the remnant Salt Basin
(i.e., Capitol Beach) are approximately
15, 33, and 1 ha (38, 81, and 3 ac),
respectively, for an overall total of 49 ha
(122 ac). In consideration of the analysis

completed by LaGrange (2003), we then
conducted a spatial analysis to
determine the amount of habitat
currently available for the Salt Creek
tiger beetle that is not highly degraded.
The analysis separated coded barren salt
flats into Category 1 subclasses
identified by LaGrange (2003). Our
analysis revealed that only
approximately 6 ha (15 ac) out of the
total 49 ha (122 ac) of coded salt barrens
are not highly degraded. It is these
remaining 6 ha (15 ac) of not highly
degraded barren salt flats and saline
stream edges that provide habitat for the
Salt Creek tiger beetle.

As the quality of saline habitat
continues to decline through reduction
in size, encroachment of herbaceous
species, and modification to hydrology,
so too does the likelihood that the Salt
Creek tiger beetle can survive and avoid
extinction. Most of the habitat
delineated in our analysis is composed
of extremely small habitat complexes
(i.e., less than 0.04 ha (0.09 ac)) that are
unlikely to provide all of the necessary
life history requirements that the Salt
Creek tiger beetle needs to survive.
Further, these small habitats are in
clusters resembling mosaics, separated
by herbaceous overstory. This spatial
dispersion precludes the use of these
small areas by the Salt Creek tiger
beetle. In addition, the loss of saline and
freshwater wetlands further reduces the
connectivity between populations. The
loss of travel corridors eliminates
genetic interchange and the ability to
repopulate after catastrophic events
(Murphy et al. 1990; Fahrig and
Merriam 1994; Ruggerio et al. 1994;
Noss et al. 2002). Spomer et al. (2004)
reported that no Salt Creek tiger beetles
were found in these small habitats in
the 13 years that surveys were
conducted. Carter (1989), NGPC (1999),
Ratcliffe and Spomer (2002), Spomer
and Higley (1993 and 2001), Spomer et
al. (1997), and Allgeier et al. (2003) all
concluded that the declining number of
populations of Salt Creek tiger beetles is
due to the loss of suitable saline
wetland and stream habitat.

Urban Development and Road
Construction

Commercial and residential urban
development and road construction are
the greatest threats to the saline
wetlands of eastern Nebraska and the
plant and animal species that depend
upon these habitats (Gilbert and Stutheit
1994; Ratcliffe and Spomer 2002). Urban
expansion of the City of Lincoln
(Lincoln) and Lancaster County, fueled
by growth in the human population of
both the City and County, has
contributed to the decline of the saline



Federal Register/Vol. 70, No. 193/ Thursday, October 6, 2005/Rules and Regulations

58343

wetlands of eastern Nebraska and
associated streams, and the potential
extinction of endemic taxa that use
these areas, such as the Salt Creek tiger
beetle. This growth and expansion was
discussed in detailed in the proposed
rule (70 FR 5101), and that rule should
be consulted for more specifics. The
accelerated population growth rate of
the region has become particularly
evident in the last year, as illustrated by
urban and infrastructure developments
(discussed below) that threaten the
continued existence of the Salt Creek
tiger beetle and its limited remaining
habitat.

All three extant populations of Salt
Creek tiger beetles may be threatened
with extirpation as a result of expansion
of urban development and road
construction in Lincoln and Lancaster
County. A review of 1989 and 2002
aerial photographs revealed that over 50
percent of the area surrounding the
Little Salt Creek—Roper population (a
1,300-ha (3,200-ac) area bounded by
Interstate 80 to the North, Salt Creek to
the South, North 27th Street to the West,
and Highway 77 to the East) has been
developed within the last 5 years. The
2005 population survey results for this
population were the lowest since
monitoring began in 1991, with
significant declines observed in each of
the last three years. We reviewed the
Comprehensive Plan and found that an
additional 30 to 40 percent of the area
surrounding the Little Salt Creek—
Roper population has been planned for
residential and commercial
development over the next 25 years.
However, given the current rate of
growth and development surrounding
this population, this additional area will
likely be developed more quickly. In
some cases, the local municipal
development permits for the expansion
have already been acquired (including
some floodplain permits from Lincoln)
(R. Harms, pers. obs. 2002 and 2003).

Development is currently underway
in areas adjacent to the remaining
segments of habitat for all three Salt
Creek tiger beetle populations. These
developments have already changed the
drainage patterns in some areas,
resulting in the introduction of excess
freshwater, sediment, and contaminated
urban runoff to saline habitats occupied
by the Salt Creek tiger beetle. There also
are planned highway projects which
could adversely impact the species due
to increases in freshwater runoff,
vegetative encroachment, risks of toxic
spills, and alteration of drainage
patterns.

Increased vehicle traffic due to road
improvements can increase the amount
of contaminated runoff flowing into

Little Salt Creek from vehicles and
roadway surfaces. Highway runoff
contains a variety of chemical
constituents, many of which can be
harmful to the environment when
washed from roads by rain and
snowmelt into adjacent surface waters,
groundwater, and ecosystems (Bricker
1999). Contaminated runoff can impact
the Salt Creek tiger beetle through toxic
effects to the beetle, its prey base, and
its habitat. For the expansion of
Interstate 80, the Federal Highway
Administration (FHWA) and Nebraska
Department of Roads have identified
measures that reduce concentrations of
hazardous and toxic contaminants in
highway runoff, and a contingency plan
for accidental spills that would threaten
two populations of Salt Creek tiger
beetles (FHWA 2003). However, other
planned non-Federal road and street
projects that will be constructed after
the Interstate 80 expansion do not
currently address impacts to Salt Creek
tiger beetle populations from road
runoff.

Agriculture

Agricultural practices in the area also
may threaten the limited Salt Creek tiger
beetle habitat, especially for the Upper
Little Salt Creek—North and Little Salt
Creek—Arbor Lake populations.
Livestock over-grazing can destroy or
substantially degrade habitats for adult
and larval forms of the Salt Creek tiger
beetle through trampling, which can
destroy Salt Creek tiger beetle larvae
burrows and the larvae that inhabit
them (Spomer and Higley 2001). Cattle
grazing also can compact soil and
modify soil hydrology, gradually drying
out a site and making it unsuitable for
adults and larvae (which prefer moist,
muddy sites with encrusted salt on soil
surfaces). Further, erosion of sediment
into Salt Creek tiger beetle habitat from
overgrazed areas can change the
topographic elevation of the habitat and
render it unsuitable. The Upper Little
Salt Creek—North population occurs
along a segment of Little Salt Creek that
flows through a pasture, and one of
these population survey sites may have
been negatively impacted by cattle
grazing (Spomer and Higley 2001;
Spomer et al. 2004a). After cattle grazing
was halted at this site in 2004, the
habitat improved and observed
population numbers increased (Spomer
et al. 1997, 1999, 2001, 2002, 2004a,
2004b; Allgeier et al. 2003; S. Spomer,
UNL, pers. comm. 2005).

Cultivation also poses a threat to the
largest remaining population of Salt
Creek tiger beetles, the Little Salt
Creek—Arbor Lake population.
Cultivation can increase sediment

erosion that can cover larval burrows as
well as change soil salinity and
encourage vegetative encroachment.
Such areas may no longer be suitable for
ovipositing, larval, or foraging habitat.
When an area of larval habitat becomes
degraded and then disappears, so does
the species that it supports (Dunn 1998).
The data now support this assertion.
After one such site adjacent to a
cultivated field was plowed in the fall/
winter of 2002/2003, the habitat became
increasingly vegetated, and observed
counts declined from 45 in the summer
of 2002 to zero in 2005 (Spomer et al.
2002, 2004a, 2004b; Allgeier et al. 2003;
S. Spomer, UNL, pers. comm. 2005;
Robert Harms, USFWS, pers. comm.
2005). Such cultivation may also result
in the introduction of pesticides into
adjacent saline wetlands unless a
vegetative buffer is in place. Historic
and anticipated impacts related to
flooding are discussed later in Factor E
of the Summary of Factors Affecting the
Species section of this rule.

Stream Channelization, Bank
Stabilization, and Incisement

In Nebraska, many river and stream
systems, including Salt Creek and its
tributaries, have undergone extensive
channelization for flood control to
protect both agricultural and urban
developments. Channelization of Salt
Creek from Lincoln to Ashland,
Nebraska, was done a section at a time
from 1917 to 1942 by the Army Corps
of Engineers (COE) (Farrar and Gersib
1991; Murphy 1992). In the 1950s, the
COE and USDA further modified the
area when they developed and
implemented a flood control plan that
involved the construction of levees,
reservoirs, and additional
channelization of Salt Creek (Murphy
1992). Farrar and Gersib (1991) found
that the greatest alteration of saline
wetlands in the Little Salt Creek and
Rock Creek drainages resulted from the
channelization of Salt Creek.
Channelization of Salt Creek encouraged
tributary streams (Little Salt Creek, Oak
Creek, Rock Creek, and Middle Creek) to
head-cut, carving deeper into their beds
to adjust to the change in stream bed
gradients. Straightening stream channels
leads to a state of instability, often
causing stream entrenchment and
corresponding changes in morphology
and stability (Rosgen 1996). The
lowering of tributary streambeds in the
Salt Creek drainage resulted in the
degradation and loss of saline wetlands
by draining and lowering the water table
and diluting salt concentrations with
fresh water, which led to vegetative
encroachment (Wingfield et al. 1992).
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In 1992, the largest population of Salt
Creek tiger beetles, the Little Salt
Creek—Arbor Lake population, was
significantly impacted by a stream
channelization and bank stabilization
project along Little Salt Creek (Spomer
and Higley 1993; Farrar 2003). In an
attempt to control erosion and bank
sloughing and to prepare for the
widening of North 27th Street, a portion
of Little Salt Creek was straightened,
and its banks were armored with rock
riprap. These actions destroyed about
one-half of the remaining prime habitat
for the Salt Creek tiger beetle along
Little Salt Creek (Spomer and Higley
1993; Farrar 2003). Based on surveys
conducted in 1991 and 1992, the Little
Salt Creek—Arbor Lake population
exhibited a corresponding 55 percent
decline (from 171 to 94) after the project
was completed (Spomer and Higley
1993). In this circumstance, stabilization
of about half of the bank resulted in the
loss of over half of the population of
Salt Creek tiger beetles. It is unclear
why the population at the site was able
to recover following such an event, but
it is possible that favorable weather
conditions, suitable habitat within the
tiger beetle’s travel distance, or other
unknown factors could have contributed
to their survival.

The lower portion of Little Salt Creek,
where the two largest remaining
populations of Salt Creek tiger beetles
exist, has become deeply incised by
human activities, resulting in the
creation of vertical stream banks
measuring approximately 6 to 9 m (20
to 30 ft) in height (J. Cochnar and R.
Harms, USFWS, pers. obs. 2002). Bank
sloughing is covering saline stream
edges and reducing the amount of
suitable habitat for the two populations.
The Little Salt Creek—Arbor Lake and
Little Salt Creek—Roper populations of
the Salt Creek tiger beetle may have
been able to survive because they exist
in areas where there is still a
functioning saline wetland and saline
stream complex. However, if these two
areas evolve into stable, vegetated,
incised stream systems and the wetland
habitats continue to receive freshwater
runoff from surrounding urban
development, the existing suitable
habitats for the Salt Creek tiger beetle
will likely be altered and no longer
support these two populations. This
could almost certainly result in the
extinction of the Salt Creek tiger beetle,
given that the remaining third
population is so small.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Tiger beetles (genus Cicindela) are
one of the most sought-after genera of
beetles by amateur collectors because of
their unique metallic colors and
patterns as well as their fascinating
habits (NGPC 1999; 66 FR 50340).
Interest in the genus Cicindela is
reflected in a journal entitled
“Cicindela,” which has been published
quarterly since 1969 and is exclusively
devoted to the genus. Even limited
collection pressure on small
populations of taxa such as the Salt
Creek tiger beetle can have adverse
impacts on a species’ viability because
of the loss of genetic variability it causes
(Spomer and Higley 1993). At present,
we do not know if the collection of
adult Salt Creek tiger beetles is a factor
contributing to its decline.

Regarding potential scientific
overutilization, the Service and NGPC
are funding studies on the Salt Creek
tiger beetle to improve our
understanding of its biology and habitat
requirements with the ultimate goal of
supporting captive rearing and
transplantation. We believe this
research will ultimately contribute to
the conservation of the subspecies.
Transplanting larvae of other species of
rare tiger beetles has been conducted
elsewhere by removing larvae from one
site and introducing them to another
unoccupied site. For example,
successful larvae translocations of the
federally listed Northeastern beach tiger
beetle have been conducted at sites
where populations were previously
extirpated (Knisley et al. 2005). A
preliminary recovery plan draft for the
subspecies (Spomer ef al. 2004) suggests
that Salt Creek tiger beetles will need to
be introduced into suitable, unoccupied
habitats through the rearing and
translocation of captive larvae. Captive-
rearing of Salt Creek tiger beetle larvae
for introduction into suitable saline
habitats is underway through Service-
and NGPC-funded studies at UNL
(Allgeier et al. 2003). A small number of
adult Salt Creek tiger beetles were
captured and removed from their
habitat, and subsequently placed in a
laboratory setting. The removal of a
small number of adults will slightly
reduce a population in the short term,
but if successful, such a program will
preserve and enhance the genetic
variability of the subspecies, as well as
facilitate its recovery.

C. Disease or Predation

No information is available to
determine if the Salt Creek tiger beetle

is susceptible to diseases that could
threaten its survival. However, the Salt
Creek tiger beetle is affected by several
predacious and parasitic species that are
commonly observed in its habitat.
Spiders (Salticidae and Lycosidae),
predatory bugs (Reduviidae), beetles
(Histeridae and Cantharidae), birds,
shrews (Soricidae), raccoons (Procyon
Iotor), lizards (Lacertilia sp.), toads
(Bufonidae), robber flies (Asilidae), ants
(Formicidae), wasps (Chalcididae and
Tiphiidae), bee flies (Bombylidae), and
dragonflies (Anisoptera sp.) all prey on
the Salt Creek tiger beetle (Lavigne
1972; Nagano 1982; Pearson 1988). A
robber fly was observed preying on an
adult Salt Creek tiger beetle it had
caught in flight and pulled to the
ground (Spomer and Higley 2001). Ants
can overwhelm, kill, and devour larvae
confined to their burrows (Spomer and
Higley 2001). Larger species of tiger
beetles (Cicindela circumpicta) have
been known to prey on smaller-sized
tiger beetles (C. togata), especially those
species that occupy similar habitats
(Hoback et al. 2001). Both C. togata and
C. circumpicta are found in the same
habitats as the Salt Creek tiger beetle
and both may prey upon it (Spomer and
Higley 2001; Spomer et al. 2004a).
Parasitic wasps can sting the larvae,
resulting in paralysis, and then lay eggs
which hatch and feed on the larvae
(Spomer and Higley 2001). Bee flies
hover over larval burrows and flip eggs
into the entrances (S. Spomer, pers.
comm. 2002). After the eggs hatch, the
bee fly maggots attach themselves to the
Salt Creek tiger beetle larvae and feed
on them.

Predators and parasites play
important roles in the natural dynamics
of populations and ecosystems.
Predators and parasitoids of the Salt
Creek tiger beetle evolved in
conjunction with the beetle and do not
normally pose a severe threat to the
survival of the population. However,
predation and parasitism of adults and
larvae may account for significant
mortality of the Salt Creek tiger beetle
because of the small size of the
remaining populations, limited
distribution, reduced habitat, and close
proximity of the two largest populations
(L. Higley, pers. comm. 2002). Hoback et
al. (2001) indicated that reduced saline
habitats, coupled with a limited prey
source, may result in greater predation
by Cicindela circumpicta and C. togata
on the Salt Creek tiger beetle. At this
time, it is unknown whether predation
and parasitism on the Salt Creek tiger
beetle are a threat to its survival.
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D. Inadequacy of Existing Regulatory
Mechanisms

Overview

Federal, State, and local laws,
regulations, and policies have not been
sufficient to prevent past and ongoing
losses of Salt Creek tiger beetle habitat.
Existing regulatory mechanisms that
provide minimal, but not adequate,
protection for the Salt Creek tiger beetle
include: federally-implemented
regulatory mechanisms such as the
NEPA and section 404 of the CWA;
State-implemented regulatory
mechanisms such as the Nebraska State
Water Quality Standards (as required by
section 401 of the CWA) and NESCA;
and local conservation planning efforts
such as the Comprehensive Plan, the
Little Salt Creek Valley Planning
Cooperative Agreement co-sponsored by
TNC, NGPC, and SWCP (a local
conservation plan).

Federally Implemented Regulatory
Mechanisms

While NEPA and CWA are important
environmental protection statutes,
neither provides specific protection to
non-listed species. The NEPA is a
procedural statute that requires full
consideration and disclosure of the
environmental impacts of a project. It
does not require protection of a
particular species or its habitat, nor does
it require the selection of a particular
course of action.

Under section 404 of the CWA, the
COE does not regulate wetland drainage
activities that do not result in a
discharge of dredged or fill material into
waters of the United States nor sediment
inputs originating from upland sources.
The effects of these activities could have
substantial adverse impacts on saline
wetlands and associated streams used
by larval and adult forms of the Salt
Creek tiger beetle. Additionally, the
COE Regulatory Program in Nebraska
has limited regulatory authority over the
types of road and urban development
projects that have already destroyed or
further degraded over 90 percent of the
historical saline wetlands of eastern
Nebraska (Murphy 1992), which have
led to a corresponding loss of Salt Creek
tiger beetle habitat, including barren salt
flats, saline stream edges, and seeps.

The proposed rule (70 FR 5101;
February 1, 2005) provided two
examples of permitted activities and
prescribed mitigation authorized by the
COE under section 404 of the CWA, and
the reader is referred to that rule for a
detailed description of the examples.
Our conclusion line is that, aside from
the Arbor Lake area acquisition, the
preservation and restoration of Category

1 saline wetlands as mitigation
measures for permitted activities have
provided minimal habitat benefits to the
Salt Creek tiger beetle to date.

A Supreme Court ruling in 2001
limited Federal authority under the
CWA to regulate certain isolated
wetlands (Solid Waste Agency of
Northern Cook County vs. U.S. Army
Corps of Engineers, 531 U.S. 159)
(SWANCC). The proposed listing rule
(70 FR 5101) discusses the SWANCC
ruling in depth, as well as the
consequences thereof for COE and
Environmental Protection Agency (EPA)
jurisdiction over wetlands. We refer the
reader to that rule for additional details.
In Nebraska, the COE does not regulate
any wetland that is determined to be
isolated unless it can be proven that
there is some kind of commercial use
(e.g., a public boat ramp on the wetland)
aside from migratory bird use or a
surface connection (COE 2001).

Stream channelization and certain
bank stabilization projects are regulated
by the COE under section 404 of the
CWA, but this regulatory mechanism
has proven ineffective in preventing
impacts to stream habitats used by the
Salt Creek tiger beetle. As described
above in Factor A, about half of the
remaining habitat for the largest
population of the Salt Creek tiger beetle
was lost along Little Salt Creek after the
completion of a COE-permitted stream
bank stabilization and channelization
project in 1992 (Spomer and Higley
1993; Farrar 2003).

Many of the saline wetlands that
provide habitat for the Salt Creek tiger
beetle are associated with the floodplain
of adjacent streams. Stream
channelization and bank stabilization
projects conducted for flood control
have caused channel incision and have
necessitated additional bank
stabilization projects further
downstream or in feeder tributaries.
Since the Salt Creek tiger beetle was
listed as endangered by the State of
Nebraska in 2000, the COE has
considered the beetle in its evaluation of
permits (M. Rabbe, COE, pers. comm.
2001). However, the COE evaluation has
resulted in only limited benefits to the
Salt Creek tiger beetle because
construction activities in upland areas
surrounding aquatic habitats are not
within the COE’s jurisdiction. Many
projects qualify for a general permit (i.e.,
Nationwide Permit 13 (bank
stabilization)) that does not need to be
individually reviewed by the COE.
Further, some landowners attempt to
avoid obtaining a Department of the
Army permit and the associated Federal
oversight, for example, by creating
windrow piles of concrete riprap along

the high bank of the stream in
anticipation that, once the streambank
erodes far enough landward, the riprap
will fall in on its own and stabilize the
bank. In such cases, the COE cannot
exercise regulatory jurisdiction over
windrowed riprap until there is a
discharge below the ordinary high water
mark, and even then, only if that
discharge threatens the navigability of a
stream or is prohibited for use as a fill
material (COE Regulatory Guidance
Letter MRO 96-11, June 17, 1997). Both
regulated and unregulated bank
stabilization activities have occurred on
Little Salt Creek and have adversely
affected Salt Creek tiger beetle habitat.

State Implemented Regulatory
Mechanisms

Under section 401 of the CWA, the
NDEQ issues a Water Quality
Certification whenever a Department of
the Army permit is authorized by the
COE; this Certification is also necessary
to meet Nebraska State Water Quality
Standards. The NE Water Quality
Standards recognize all wetlands in the
State as “waters of the State,” including
isolated wetlands that are no longer
under Federal jurisdiction as a result of
SWANCC vs. U.S. Army Corps of
Engineers. However, the State does not
have a permit program for authorizing
activities in wetlands, and NDEQ can
only take action (i.e., an enforcement
action) after an impact to a non-Federal
isolated wetland occurs. After-the-fact
enforcement actions under the Water
Quality Standards are unlikely to offset
adverse impacts that have already
occurred to the Salt Creek tiger beetle in
isolated saline wetlands, given their
highly specific habitat requirements and
low population numbers. Finally, the
Water Quality Standards are not aligned
with quantitative biological criteria, and
thus projects may still have negative
impacts on saline wetlands of eastern
NE and associated streams that provide
habitats needed to meet life
requirements of both larval and adult
Salt Creek tiger beetles.

On March 17, 2000, the Salt Creek
tiger beetle was listed as endangered
under the NESCA by NGPC. The
NESCA: (1) Prohibits the “take” of State
listed species (“take” is defined as a
means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, collect,
or attempt to engage in such conduct);
(2) authorizes State agencies to carry out
programs for the conservation of State
listed endangered and threatened
species; (3) requires State agencies to
take such actions necessary to ensure
that actions authorized, funded, or
carried out by the State do not
jeopardize the continued existence of
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such State listed endangered or
threatened species or result in the
destruction or modification of habitat
for such species; and (4) requires all
State agencies to consult with NGPC to
ensure that jeopardy is avoided.
However, NESCA does not authorize
NGPC to review Federal actions or to
consult with Federal agencies for
projects or activities that may affect
State listed species such as the Salt
Creek tiger beetle. In addition, although
NESCA allows NGPC to identify critical
habitat for State-listed species,
regulations that would allow such
designations to be implemented were
never developed.

Local Conservation Planning

In a joint effort to plan long-term
development projects for Lincoln and
Lancaster County, city and county
officials approved a Comprehensive
Plan. The approved Comprehensive
Plan proposes that development not
occur along the portions of Little Salt
Creek north of Lincoln’s city limits. As
part of the Comprehensive Plan, Lincoln
has placed a 150-m (500-ft) wide buffer
around Little Salt Creek and its adjacent
saline wetlands until a determination
can be made through research on
whether the buffer is needed to protect
the Salt Creek tiger beetle. The buffer
does not apply for development projects
within the City limits, including areas
around the Little Salt Creek—Arbor
Lake and Little Salt Creek—Roper
populations. The Comprehensive Plan is
a helpful guide for the growth and
development of Lincoln and Lancaster
County but it provides no legal
assurances and is not an enforceable
regulatory mechanism.

In 2000, TNC and NGPC organized the
Little Salt Creek Valley Planning
Cooperative agreement. The purpose of
this cooperative agreement was to
organize stakeholders, mainly private
landowners, in the Little Salt Creek
watershed into a coalition to preserve
and protect eastern Nebraska saline
wetlands and associated watershed
streams in the northern third of
Lancaster County. After 18 months of
unsuccessful negotiations, this
conservation effort was dissolved.

In 2003, Lincoln, Lancaster County,
the Lower Platte South Natural
Resources District, TNC, and NGPC
formed the SWCP. The SWCP (2003)
developed a plan that focuses on the
conservation of saline wetlands in
Lancaster and Saunders Counties.
Although not specifically focused on the
protection and management of the Salt
Creek tiger beetle, the SWCP’s efforts
will benefit the species. One of the
strategies of the SWCP’s plan is to

protect saline wetlands using existing
Federal, State, and local laws. Another
strategy is to use existing grant programs
to acquire saline wetlands either
through simple fee title or conservation
easements. To date, the SWCP has
acquired five parcels of land containing
saline wetlands. Due to the high value
of land, and shortage of Federal, State,
and local government agency funds,
protection of Salt Creek tiger beetle
habitat through acquisition is expected
to be limited.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Overview

Local extinctions caused by habitat
deterioration and stochastic weather
events are not uncommon for species
and subspecies, such as the Salt Creek
tiger beetle, whose life histories are
characterized by short generation time,
small body size, high rates of population
increase, and high habitat specificity
(Murphy et al. 1990; Ruggerio et al.
1994). The remaining populations of the
Salt Creek tiger beetle are highly
susceptible to extinction as a result of
naturally-occurring, stochastic,
environmental, or demographic events
because they occur at only three known
locations, in small numbers, and in
relatively close proximity to each other.
Such events could include: (1) Heavy
rain storms and severe flooding that
drown and scour larvae away, dilute
salinity, and result in sediment
deposition; (2) accidental spillage of
hazardous materials due to nearby, up-
slope traffic accidents; or (3) runoff
containing a recently applied
insecticide flowing into habitats
occupied by the Salt Creek tiger beetle
along Little Salt Creek. Murphy et al.
(1990) and Gilpin (1987) recognized a
direct association between increased
extinction rates of a species and reduced
habitat areas, distances between
populations, and small population size.
The negative effects of habitat
fragmentation and loss on the total
number of individuals within a
population include the Allee effect (the
positive relationship between
population density and the
reproduction and survival of
individuals) (Allee 1931, Keitt et al.
2001), the loss of genetic diversity (Lacy
1987), and increased mortality from
catastrophic events (Murphy et al.
1990).

Available information, including 2005
Salt Creek tiger beetle population
surveys and a review of U.S. Geological
Survey topographic maps showing the
location of populations, indicates that
89 percent of the remaining Salt Creek

tiger beetles are located within a 1.2-km
(0.7-mi) radius of the Interstate 80 and
North 27th Street, and, therefore are in
an area of ongoing residential and
commercial development. Based on the
best available scientific information, we
believe that further degradation or loss
of suitable habitats and the resulting
increased distance between areas of
suitable habitat will further reduce the
likelihood that Salt Creek tiger beetles
will be able to move and recolonize
other sites and establish additional
populations. If so, as existing occupied
habitats become smaller and smaller,
existing populations of Salt Creek tiger
beetles may be extirpated.

Floods and Droughts

The extirpation of a local population
of Salt Creek tiger beetles has already
occurred due to a natural flood event.
Although tiger beetle larvae are able to
withstand submersion for prolonged
periods (possibly up to 2 weeks)
(Hoback et al. 1998; L. Higley, pers.
comm. 2001), flooding results in soil
erosion of larval burrow sites and
washes larvae downstream. Flooding
also results in the deposition of
sediments from adjacent agricultural
lands into larval and adult habitats. In
the mid-1980s, floodwaters carried large
loads of sediment from adjacent
cropfields and deposited then into the
saline wetlands associated with Rock
Creek in northern Lancaster and
southern Saunders Counties (Spomer et
al. 2004a; M. Fritz, pers. comm. 2003).
This flood covered barren salt flats used
by Salt Creek tiger beetles in the Jack
Sinn WMA population. The mid-1980s
flood resulted in the loss of Salt Creek
tiger beetle larvae because of the depth
of sediment deposited. The larvae were
unable to remove the 8 to 10 cm (3 to
4 in.) of sediment deposited onto their
burrows because they extract excess soil
material out and away from their
burrow, not inward (Spomer et al.
2004a). The mid-1980s flood also
changed the vegetation of the area. After
the flood, a thick herbaceous overstory
composed of reed canarygrass and
cattail infested the area, making it
unsuitable for the Salt Creek tiger beetle.
In 1993, back-to-back 50-year rain
events inundated the entire area,
including the saline wetlands and
habitat of the Jack Sinn WMA
population (USDA 1996). Surveys of the
Jack Sinn WMA population have found
only two individuals since 1993, and no
individuals since 1998. As previously
mentioned, the Jack Sinn WMA
population is considered to be
extirpated.

Extirpation of either the Little Salt
Creek—Arbor Lake population or Little
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Salt Creek—Roper population, or both,
is highly likely to occur if the Little Salt
Creek drainage experiences an event
similar to the 1993 flood in the Rock
Creek drainage. Flooding, even after a
normal rainfall, is likely to occur at a
higher frequency and volume due to the
increased storm water runoff from
developments and channelization of
tributaries.

Drought also may have impacted prey
populations, leading to higher mortality
rates of the Salt Creek tiger beetle
(Spomer and Higley 2001; Ratcliffe and
Spomer 2002). Dry conditions result in
the loss of moist saline seep habitat
used as larval, ovipositing, and foraging
habitat by the Salt Creek tiger beetle.
Drought also can change the abundance
and diversity of prey items used by
adult and larval Salt Creek tiger beetles
(Allgeier ef al. Nebraska, 2002 was the
third driest year on record (115 years)
(Nebraska’s Climate Assessment and
Response Committee 2003), and June
2002 was the driest month on record
(UNL 2003). June is the month when the
Salt Creek tiger beetle is most active.
Leon Higley (pers. comm. 2003), an
expert on the Salt Creek tiger beetle,
predicts that if the drought that
Nebraska has experienced over the past
couple of years continues, the number
of individuals remaining in the Salt
Creek tiger beetle populations will
decline due to the lack of prey available
to the beetle and its larvae.

Pesticides

Corn, soybean, and sorghum fields
dominate the Little Salt Creek
watershed, and are potential sources of
pesticide exposure to Salt Creek tiger
beetles and their habitat. Insecticides
that enter occupied habitats of the Salt
Creek tiger beetle through runoff have
the potential to directly impact the tiger
beetle or indirectly impact through
modification of prey availability. There
have been no studies to evaluate
pesticide exposure and adverse effects
to Salt Creek tiger beetles. However,
research on ground beetles (Carabidae)
suggests pesticide exposure may place
the Salt Creek tiger beetle at risk as a
result of decreased survival and
reproduction. This research was
discussed in detail in the proposed rule
(70 FR 5101; February 1, 2005), and is
summarized briefly here. In one study,
dietary and topical exposure of ground
beetles (Harpalus pennsylvanicus) to a
carbamate insecticide (bediocarb) and a
chloro-nicotinyl insecticide
(imidacloprid) resulted in lethal and
sublethal effects (Kunkel et al. 2001).
Bendiocarb and imidacloprid are used
to control insects in corn (Extoxnet
1996). Other carbamate pesticides

recommended for use in corn, soybean,
and sorghum production in Nebraska
include carbofuran, methomyl,
thiodicarb, trimethacarb, and carbaryl
(Wright et al. 1994; Hunt 2003). In a
field experiment in England designed to
study the effects of pesticides on
nontarget invertebrates, researchers
found that chlorpyrifos and fonofos
(both organophosphate pesticides)
affected the activity of ground beetles,
and this effect seemed the result of
direct toxicity rather than a depleted
prey base (Luff ef al. 1990).
Organophosphate and pyrethroid
pesticides are used on corn, soybean,
and sorghum crops in Nebraska include
chlorpyrifos, malathion, methyl
parathion, dimethoate, ethoprop,
fonofos, phorate, terbufos, tefluthrin,
tralomethrin, permethrin, esfenvalerate,
cyfluthrin, zeta-cypermethrin, and
lambda-cyhalothrin (Wright et al. 1994;
Hunt 2003).

Salt Creek tiger beetles also may be
susceptible and exposed to pesticides
applied to control mosquitoes,
grasshoppers, and pests in residential
yards and gardens. Nagano (1982)
reported an entire population of tiger
beetles (Cicindela haemorrhagica and C.
pusilla) in Washington State being
eradicated by pesticides, while the
disappearance of the tiger beetle C.
marginata in New Hampshire was
believed to be the result of insecticide
spraying to control salt marsh
mosquitoes (Dunn 1978, as cited by
Nagano 1982). Insecticides applied to
lawns and landscaping in residential
and commercial developments near
Little Salt Creek have the potential to
enter the creek and impact the Salt
Creek tiger beetle and its prey base. A
local government has proposed for the
last 2 years to apply pesticide for the
control of mosquitoes along Little Salt
Creek where the Little Salt Creek-Roper
population exists. To date, given the
concerns expressed by NGPC, pesticides
have not been applied. However, we
also note that some commenters on the
proposed rule stated that they rarely use
pesticides, especially insecticides.
Additionally, they referred to the
current existence of buffer strips along
Little Salt Creek that may serve to limit
any contamination problems from
ground application of pesticides (but
this will not limit aerially-applied
pesticides).

Artificial Lights

Artificial lights along streets and
highways, particularly mercury vapor
lamps, may contribute to population
losses of the Salt Creek tiger beetle
because such lights have been
implicated in population losses of

nocturnal insects elsewhere (Pyle et al.
1981). Adult tiger beetles of many
species are attracted to lights at night,
resulting in unnecessary and
detrimental nocturnal dispersal
(Pearson 1988). Larochelle (1977)
documented 122 species and subspecies
of Cicindelidae found at night light
sources. Tiger beetle species attracted to
light sources at night included C. togata,
C. fulgida, and C. circumpicta (Willis
1970). The subspecies, C. n. knausii, the
closest relative to the Salt Creek tiger
beetle, also is attracted to artificial light
sources at night (Willis 1970). Pearson
(1988) reported that several specimens
of C. trifasciata have been collected at
night lights on off-shore oil platforms in
the Gulf of Mexico.

Allgeier et al. (2003) found that
female Salt Creek tiger beetles oviposit
at night and that outdoor light sources
may reduce reproduction. Fewer eggs
may be deposited if artificial light
sources draw females away from their
breeding habitat (Allgeier ef al. 2003).
Allgeier et al. (2003) found that Salt
Creek tiger beetles were attracted to
artificial light in the following order of
preference: (1) Black light; (2) mercury
vapor; (3) incandescent; (4) fluorescent;
and (5) sodium vapor. They
recommended an 805-m (2,640-ft) or
(0.8-km (0.5-mi)) buffer zone to protect
all existing Salt Creek tiger beetle
populations from possible outdoor light
attractant sources.

Movement away from habitat to
lighted areas, such as areas surrounding
major transportation routes (e.g.,
Interstate 80) and associated developed
areas, may increase energy expenditure,
reduce reproductive success, and
ultimately impact the survival of the
Salt Creek tiger beetles in the two largest
beetle populations, the Little Salt
Creek—Roper and Little Salt Creek—
Arbor Lake populations (Allgeier et al.
2004). Distances between outdoor light
sources (within commercial and
residential developments) and the Little
Salt Creek—Roper and Little Salt
Creek—Arbor Lake populations are less
than the 800-m (3,000-ft) buffer
recommended by Allgeier et al. (2003).

Electric insect light traps are possibly
a greater threat to the Salt Creek tiger
beetle than lights illuminating urban
streets, houses, parking lots, etc. These
light traps use ultraviolet light to attract
flying insects toward an electrified
metal grid where they are destroyed
(Frick and Tallamy 1996). Another type
of trap that uses black light, a form of
ultraviolet light, has a sticky paper
backing where the insects are caught
and die. Electric insect light traps have
been used extensively since the mid-
1900s for research and surveillance in
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disease prevention, and control of
indoor and outdoor insects in homes as
well as in agricultural and industrial
operations (Urban and Broce 1999).
Frick and Tallamy (1996) found 13,789
insects that were electrocuted by
electric insect light traps at 6 sample
sites. Of these, 6,670 insects (48 percent)
were nontarget and nonharmful aquatic
insects from nearby rivers and streams,
and 1,868 of these insects (14 percent)
were predators and parasites of the
targeted, harmful insects. Black-light or
ultraviolet based insect traps could
become an ever increasing threat as
residential and commercial
development continues to encroach
upon the two largest populations of Salt
Creek tiger beetles.

Conclusion of Status Evaluation

In making this final rule
determination, we carefully assessed the
best scientific and commercial
information available regarding past,
present, and future threats to the Salt
Creek tiger beetle. The immediate
threats to the Salt Creek tiger beetle are
associated with the extremely small,
fluctuating populations, the number of
which has declined by 50 percent since
surveys began in 1991, and habitat
degradation, destruction, and
fragmentation. The Salt Creek tiger
beetle is currently restricted to three
populations on approximately 6 ha (15
ac) of not highly degraded barren salt
flats and saline stream edge habitats
contained within the eastern Nebraska
saline wetlands and associated saline
streams (i.e., Little Salt Creek). Eighty-
nine percent of all remaining Salt Creek
tiger beetles are located approximately
1.6 km (1 mi) apart, making them
especially susceptible to extirpation
from a single catastrophic event. They
also are located within a 1.2-km (0.7-mi)
radius of the Interstate 80 and North
27th Street Interchange and the
associated growth and development that
is underway. Finally, the 2005 surveys
found only 153 Salt Creek tiger beetles.
Although observed tiger beetle
populations have fluctuated over the
period of visual surveys (1991-2005),
the 2005 results are the third lowest
count since 1991, and the lowest in the
past 12 years. Since 2002, the total
number of Salt Creek tiger beetles
observed through visual surveys has
declined by about 80 percent (i.e., from
777 individuals in 2002 to 153
individuals in 2005). Despite the annual
variation in numbers counted, Salt
Creek tiger beetle populations are at or
below minimum viable population sizes
(i.e., 500 to 1,000 individuals) and
actual population sizes for other listed

tiger beetle species (e.g., Northeastern
beach and Puritan tiger beetles).

As discussed in Factor A of the
Summary of Factors Affecting the
Species section of this rule, a number of
urban and agricultural development
projects threaten the Salt Creek tiger
beetle with extinction. Ongoing
residential and commercial
developments may threaten all
remaining populations of the Salt Creek
tiger beetle with extirpation. These
developments can cause changes to
hydrologic regimes, resulting in
freshwater inflows and sediment runoff,
which in turn reduces salinity
concentrations and encourages
vegetation invasion into previously
unvegetated saline habitats. Proposed
projects, such as road expansions, also
pose threats to the two largest remaining
populations of the Salt Creek tiger
beetle.

Other immediate threats to the habitat
of the Salt Creek tiger beetle are
sediment erosion from adjacent
agricultural fields and urban
development construction sites;
livestock grazing (trampling of larvae
burrows); changes in saline stream
morphology; and drainage of saline
wetlands due to the incisement of
associated streams.

As discussed under Factor D, existing
regulatory mechanisms have not proven
to be adequate to deter habitat loss and
population reductions of the Salt Creek
tiger beetle, and this inadequacy serves
as a contributing factor to the
subspecies’ endangered status.

The Salt Creek tiger beetle also is
vulnerable to chance environmental or
demographic events (e.g., flood,
drought, disease, and pesticides). As
discussed in Factor E, extirpation of the
Jack Sinn WMA population of Salt
Creek tiger beetles occurred after such
an event. The combination of the close
proximity of the two largest
populations, and restricted, specialized,
and diminishing aquatic habitats, makes
the Salt Creek tiger beetle highly
susceptible to extinction across its
entire range from any one chance
environmental event.

The fate of the Salt Creek tiger beetle
likely depends upon the establishment
of additional populations in suitable
habitats at other locations through a
captive rearing program so that random
demographic events or environmental
catastrophes are less likely to cause the
extinction of the beetle. As the number
of Salt Creek tiger beetle populations
has declined to just three, and these are
subject to numerous immediate,
ongoing, and future threats as described
above, we have determined that the Salt
Creek tiger beetle is in danger of

extinction throughout all of its range
(section 3(6) of the Act) and, therefore,
meets the Act’s definition of
endangered.

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species, and (II) that may require
special management considerations or
protection, and (ii) specific areas
outside the geographical area occupied
by the species at the time it is listed in
accordance with the provisions of
section 4 of the Act, upon a
determination by the Secretary of the
Interior that such areas are essential for
the conservation of the species.
“Conservation” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act and
implementing regulations (50 CFR
424.12) require that, to the maximum
extent prudent and determinable, the
Secretary of the Interior designate
critical habitat at the time the species is
determined to be endangered or
threatened. The Service believes critical
habitat for the Salt Creek tiger beetle is
both prudent and determinable.
However, because of the critically
imperiled status of Salt Creek tiger
beetle, limited financial and personnel
resources available to work on this
taxon, and the Service’s belief that
listing confers greater protection on a
species than does critical habitat, we
have assigned a higher priority to
promptly publishing the final listing
rule for Salt Creek tiger beetle than to
proposing and designating critical
habitat, as allowed pursuant to section
4(b)(6)(C)(i). Funds have been budgeted
for identification of critical habitat, and
work on a proposed designation is
underway. We plan to publish a
proposed rule to designate critical
habitat for Salt Creek tiger beetle in the
near future.

Available Conservation Measures

In anticipation of the Service’s listing
the Salt Creek tiger beetle under the Act,
the NGPC notified us in a letter, dated
February 28, 2003, that it was planning
to develop a Regional Habitat
Conservation Plan (HCP) pursuant to
section 10(a)(1)(B) of the Act for the Salt
Creek tiger beetle. Letters of support to
NGPC from the City of Lincoln,
Lancaster County Board of
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Commissioners, Lower Platte South
Natural Resources District, Nebraska
Department of Roads, UNL, and TNC
were included as part of the HCP
proposal. The NGPC identified the need
for the Regional HCP to provide long-
term protection of the Salt Creek tiger
beetle and its habitats in the eastern
Nebraska saline wetlands and associated
streams and provide regulatory certainty
for the citizens of Lancaster and
Saunders Counties.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if designated.
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR part 402.
Section 7(a)(4) requires Federal agencies
to confer informally with us on any
action that is likely to jeopardize the
continued existence of a proposed
species or result in destruction or
adverse modification of proposed
critical habitat. If a species is
subsequently listed, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
such a species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with us.

Federal agency actions that may affect
the Salt Creek tiger beetle and may
require consultation with the Service
include, but are not limited to, those
within the jurisdiction of the Service,
COE, EPA, FHWA, Department of
Housing and Urban Development
(HUD), Federal Housing Administration
(FHA), Federal Aviation Administration
(FAA), Natural Resources Conservation
Service (NRCS), and Farm Service
Agency (FSA).

Federal agencies expected to have
regulatory involvement with the Salt
Creek tiger beetle or its habitat include
the COE and EPA, due to their permit
and enforcement authority under
section 404 of the CWA. In addition,
EPA will be involved through
provisions of section 402 of the CWA.
The FHWA has authority and funding
responsibilities for highway
construction projects that could have
impacts on habitat both formerly and
presently occupied by the Salt Creek
tiger beetle. HUD and the FHA may
provide grants for urban development,
in particular the installation of utilities.
Planned locations of such utility
installation and associated development

will likely be affected by listing of the
Salt Creek tiger beetle. The FAA has
jurisdiction over the Lincoln Municipal
Airport, an area formerly occupied by
the Salt Creek tiger beetle that may still
provide suitable habitat near Capitol
Beach in northern Lincoln. The NRCS
and FSA administer numerous programs
under The Farm Security and Rural
Investment Act of 2004 (2004 Farm
Bill). Although the majority of 2004
Farm Bill programs should have
beneficial effects for the Salt Creek tiger
beetle, certain conservation practices
alter the hydrological regime of eastern
Nebraska saline wetlands and associated
stream habitats, and require a
determination of potential effects on the
Salt Creek tiger beetle.

The Act sets forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife species. The
prohibitions make it illegal for any
person subject to the jurisdiction of the
United States to take, import or export,
transport in interstate or foreign
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
endangered species. Under section 3(19)
of the Act, the term ‘““take” includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, collect, or to
attempt to engage in any such conduct.
Pursuant to 50 CFR 17.3, the Service
further defines “harass” as actions that
create the likelihood of injury to listed
species to such an extent as to
significantly disrupt normal behavior
patterns which include, but are not
limited to, breeding, feeding, or
sheltering. In addition, under this
regulation, the Service defines “harm”
to include significant habitat
modification or destruction that results
in the death or injury to listed species
by significantly impairing behavior
patterns such as breeding, feeding, or
sheltering. It also is illegal to possess,
sell, deliver, carry, transport, or ship
any such wildlife that has been taken
illegally. Certain exceptions apply to
agents of the Service and State
conservation agencies. Permits may be
issued to carry out otherwise prohibited
activities involving listed species. Such
permits are available for scientific
purposes pursuant to section 10(a)(1)(A)
of the Act, to enhance the propagation
or survival of the Salt Creek tiger beetle,
or for incidental take in connection with
otherwise lawful activities pursuant to
section 10(a)(1)(B) of the Act.

As published in the Federal Register
on July 1, 1994, (59 FR 34271), it is the
Service’s policy to identify, to the
maximum extent practical at the time a
species is listed, those activities that
would or would not constitute a

violation of section 9 of the Act. The
intent of this policy is to increase public
awareness of the effect of listing on
proposed and ongoing activities within
a species’ range, and to assist the public
in identifying measures needed to
protect the species. For the Salt Creek
tiger beetle, activities that we believe are
unlikely to result in a violation of
section 9, provided these activities are
carried out in accordance with any
existing regulations and permit
requirements, include:

(1) Possession, delivery, or movement,
including interstate transport and
import into or export from the United
States, of dead Salt Creek tiger beetles
that were collected prior to the date of
publication of the proposed rule in the
Federal Register (February 1, 2005);

(2) Any action authorized, funded, or
carried out by a Federal agency that may
affect the Salt Creek tiger beetle, when
the action is conducted in accordance
with the consultation requirements for
listed species pursuant to section 7 of
the Act;

(3) Any action carried out for
scientific research or to enhance the
propagation or survival of the Salt Creek
tiger beetle that is conducted in
accordance with the conditions of a
section 10(a)(1)(A) permit; and

(4) Any incidental take of the Salt
Creek tiger beetle resulting from an
otherwise lawful activity conducted in
accordance with the conditions of an
incidental take permit issued under
section 10(a)(1)(B) of the Act.

Activities involving the Salt Creek
tiger beetle (including all of its
metamorphic or life stages) that the
Service believes likely would be
considered a violation of section 9
include, but are not limited to:

(1) Harassing, harming, pursuing,
hunting, shooting, wounding, killing,
trapping, capturing, or collecting, or
attempting any of these activities, of the
Salt Creek tiger beetle without a permit,
except in accordance with applicable
Federal and State fish and wildlife
conservation laws and regulations;

(2) Possessing, selling, delivering,
carrying, transporting, or shipping
illegally taken Salt Creek tiger beetles or
any body part thereof;

(3) Interstate and foreign commerce
(commerce across State and
international boundaries) and import/
export (as discussed earlier in this
section) without appropriate permits;

(4) Use of pesticides/herbicides that
results in take of the Salt Creek tiger
beetle;

(5) Release of biological control agents
that take any life stage of this taxon;

(6) Discharges or dumping of toxic
chemicals, silts, or other pollutants into,
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or other alteration of the quality of,
waters supporting Salt Creek tiger
beetles that results in take of the
subspecies; and

(7) Activities (e.g., land leveling/
clearing; grading; discing; soil
compaction; soil removal; dredging;
excavation; deposition of dredged or fill
material; erosion and deposition of
sediment/soil; stream alteration or
channelization; stream bank
stabilization; alteration of stream or
wetland hydrology and chemistry;
grazing or trampling by livestock;
minerals extraction or processing;
residential, commercial, or industrial
developments; utilities development;
off-road vehicle use; road construction;
or water development and
impoundment) that take eggs, larvae,
sub-adult, or adult Salt Creek tiger
beetles, or modify Salt Creek tiger beetle
habitat in such a way that take Salt
Creek tiger beetles by adversely affecting
their essential behavioral patterns
including breeding, foraging, sheltering,
or other life functions. Otherwise lawful
activities that incidentally take Salt
Creek tiger beetles, but have no Federal
nexus, will require a permit under
section 10(a)(1)(B) of the Act.

Questions regarding whether specific
activities will constitute a violation of
section 9 should be directed to the Field
Supervisor of the Nebraska Ecological
Services Field Office (see ADDRESSES).

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife species

purposes, to enhance the propagation or
survival of the species, and for
incidental take in connection with
otherwise lawful activities. You may
request copies of the regulations
regarding listed wildlife from, and
address questions about prohibitions
and permits to, the U.S. Fish and
Wildlife Service, Ecological Services,
Endangered Species Permits, P.O. Box
25486, Denver Federal Center, Denver,
Colorado 80225-0486 (telephone (303)
236-7400; facsimile (303) 236—-0027).

National Environmental Policy Act

We have determined that an
environmental assessment and
environmental impact statement, as
defined under the authority of NEPA,
need not be prepared in connection
with regulations adopted pursuant to
section 4(a) of the Act, as amended. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Paperwork Reduction Act

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and assigned Office of
Management and Budget clearance
number 1018-0094, which expires on
September 30, 2007. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid control number. For

References Cited

A complete list of references cited in
this rule is available upon request from
the Field Supervisor, U.S. Fish and
Wildlife Service, Nebraska Ecological
Services Field Office (see ADDRESSES).

Authors

The primary authors of this final rule
are John Cochnar and Robert Harms,
U.S. Fish and Wildlife Service,
Nebraska Ecological Services Field
Office (see ADDRESSES).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2.In §17.11(h), add an entry for
“Beetle, Salt Creek tiger,” in
alphabetical order under INSECTS, to
the List of Endangered and Threatened
Wildlife:

under certain circumstances. additional information concerning § TIZ'F: Endangered and threatened
Regulations governing permits are at 50  permit and associated requirements for ‘i\" ! j‘ . . .
CFR 17.22. For endangered species, you endangered species, see 50 CFR 17.21
may obtain permits for scientific and 17.22. (h) * * *
Species Vertebrate popu- - :
Historic range lation where endan-  Status ~ When listed E:gi(t::tl Sﬁﬁg'sal
Common name Scientific name gered or threatened
INSECTS
Beetle, Salt Creek Cicindela nevadica  U.S.A. (NE) ............. Entire ....ccoevieene E 754 NA NA
tiger lincolniana.
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Dated: September 29, 2005.
Matt Hogan,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 05-20049 Filed 10-5-05; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 040804229-4300-02; 1.D.
100305A]

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Northeast
Multispecies Fishery; Closure of the
Regular B Days-at-Sea Pilot Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

NMFS announces that 1,000 Regular
Days-at-Sea (DAS) have been used
under the Regular B DAS Pilot Program.
Therefore, all Northeast (NE)
multispecies DAS vessels are prohibited
from using Regular B DAS under the
Regular B DAS Pilot Program through
the end of the current calendar quarter
on October 31, 2005. The intended
effect of this action is to prevent the
quarterly DAS use limit of 1,000 Regular
B DAS for this program from being
exceeded.

DATES: Effective 0001 hr local time,
October 6, 2005, through October 31,
2005. (See requirements under
SUPPLEMENTARY INFORMATION for
additional details).

FOR FURTHER INFORMATION CONTACT:
Mark Grant, Fishery Management
Specialist, phone (978) 281-9145, fax
(978) 281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the Regular B
DAS Pilot Program are found at 50 CFR
648.85(b)(6). These regulations
authorize vessels issued a valid limited
access NE multispecies DAS permit and
allocated Regular B DAS, including
vessels also issued a limited access
monkfish Category C or D permit, to use
a NE multispecies Regular B DAS
throughout the NE multispecies
regulated mesh areas outside of
approved Special Access Programs
under the conditions of the Regular B
DAS Pilot Program. A total of 1,000
Regular B DAS may be used in this

program during each calendar quarter.
According to the regulations at
§648.85(b)(6)(iv)(H), once 1,000 Regular
B DAS have been used during the
calendar quarter, the use of Regular B
DAS shall be prohibited for the duration
of the current quarter. The Regular B
DAS Pilot Program expires, and the
current calendar quarter ends, on
October 31, 2005.

Based upon available information, the
Regional Administrator has determined
that 1,000 Regular B DAS will be used
by October 6, 2005. Therefore, effective
October 6, 2005, the use of Regular B
DAS under the Regular B DAS Pilot
Program is prohibited through the end
of the current calendar quarter and the
expiration of the Regular B DAS Pilot
Program on October 31, 2005. A NE
multispecies DAS vessel that has
already declared its intent to fish in the
Georges Bank Cod Stock Area under the
Regular B DAS Pilot Program through
VMS, departed on a trip, and crossed
the VMS demarcation line prior to the
effective date of this action (i.e. October
6, 2005) must either complete its trip
under a Regular B DAS by crossing the
vessel monitoring system (VMS)
demarcation line on its return to port, or
flip to fishing under a Category A DAS,
before 0000 hours local time on October
6, 2005. This is the final quarter of the
Regular B DAS Program; therefore, NE
multispecies vessels are no longer
authorized to fish under the B DAS Pilot
Program unless otherwise notified by
the Regional Administrator.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator finds good
cause to waive prior notice and
opportunity for public comment for this
action because any delay of this action
would be impracticable and contrary to
the public interest. The regulations at
§ 648.85(b)(6)(iv)(H) require the
Regional Administrator to prohibit the
use of Regular B DAS under the Regular
B DAS Pilot Program for the remainder
of the current quarter once 1,000
Regular B DAS have been used under
the Regular B DAS Pilot Program.
Accordingly, the action being taken by
this temporary rule is non-discretionary.
This action prohibits the use of Regular
B DAS for the remainder of the current
quarter (i.e., through October 31, 2005)
to prevent the quarterly DAS use limit
of 1,000 Regular B DAS for this program
from being exceeded. The possibility of
this closure was contemplated by
Framework 40-A and commented on by
the public. It is not practicable to allow

for additional public comment or a
delayed effectiveness because of the
need to take immediate action as soon
as the data are available indicating that
1,000 Regular B DAS have been used.
Information regarding Regulare B DAS
use in this program only recently
indicated an increased rate of DAS use
in this program. As a result, there has
been insufficient time to provide prior
notice and opportunity for public
comment on this action. If
implementation of this action is
delayed, NMFS would be prevented
from carrying out its function of
preventing the quarterly limit on
Regular B DAS use from being
exceeded, thereby increasing the harvest
of stocks of concern under the Regular
B DAS Pilot Program. Opportunity for
public comment would allow the use of
Regular B DAS and, therefore, the
harvest of stocks of concern to continue
during this quarter, resulting in the
likelihood of exceeding the quarterly
DAS limit and the incidental catch
TAG:s for stocks of concern. Exceeding
the quarterly TAC for these species
increases the chance that such
additional mortality could further delay
the rebuilding of these overfished
stocks. Exceeding the mortality targets
for these species could potentially lead
to further effort restrictions in the future
and, therefore, further negative
economic impacts to the fishing
industry. Thus, any delay caused by
further opportunity for public comment
would be impracticable and contrary to
the public interest. For the above
reasons, under 5 U.S.C. 553(b)(3),
proposed rulemaking is waived because
it would be impracticable and contrary
to the public interest.

For the same reasons, the Assistant
Administrator finds good cause,
pursuant to 5 U.S.C. 553(d)(3), to waive
the entire 30—day delayed effectiveness
period for this action. The effect of this
waiver is mitigated to some degree
because the public is able to obtain
information from the NMFS Northeast
Regional Office website at http://
www.nero.noaa.gov which provides
catch information indicating the need
for this action.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 3, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-20132 Filed 10-3-05; 3:18 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22630; Directorate
Identifier 2001-NM-323-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4-600R, and F4-600R
Series Airplanes, and Model C4-605R
Variant F Airplanes (Collectively Called
A300-600 Series Airplanes); and
Airbus Model A310-200 and -300
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Model A300 B4-600, B4-600R,
and F4-600R series airplanes, and
Model C4-605R Variant F airplanes
(collectively called A300-600 series
airplanes); and A310-200 and —300
series airplanes. This proposed AD
would require a one-time inspection of
the trimmable horizontal stabilizer
actuator (THSA), corrective actions if
necessary, and follow-on repetitive
tasks. This proposed AD is prompted by
reports of THSAs that have reached
their design operational life. This
operational life can be extended
provided an initial inspection and
follow-on repetitive tasks are
accomplished. We are proposing this
AD to extend the operational life of the
THSA to prevent a possible failure of
high-time units, which could result in
reduced controllability of the airplane.
DATES: We must receive comments on
this proposed AD by November 7, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the

instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

¢ Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-22630; Directorate Identifier
2001-NM-323-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,

including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on all Airbus Model
A300 B4-600, B4—-600R, and F4—600R
series airplanes, and Model C4-605R
Variant F airplanes (collectively called
A300-600 series airplanes); and Airbus
Model A310-200 and —300 series
airplanes. The trimmable horizontal
stabilizer actuator (THSA) on those
airplanes was designed for an
operational life of 47,000 total flight
hours. The DGAC advises that some
THSASs installed on those airplanes have
reached this operational limit. The
DGAC has mandated an inspection and
maintenance program to maintain the
THSA’s design reliability objective
beyond its original 47,000-total-flight-
hour operational life. The inspection
and scheduled maintenance program of
certain THSA components will allow an
increase of the THSA’s operational life
limit, from 47,000 total flight hours to
65,000 total flight hours/40,000 total
flight cycles. Failure of the THSA, if not
corrected, could result in reduced
controllability of the airplane.

Relevant Service Information

Airbus has issued Service Bulletins
A300-27-6044, Revision 04, dated
September 10, 2001 (for Model A300-
600 series airplanes); and A310-27—
2089, Revision 02, dated June 28, 2001
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(for Model A310-200 and —300 series
airplanes). These service bulletins
describe procedures for inspecting the
THSA, and performing corrective
actions and follow-on repetitive tasks as
necessary. The procedures involve:

e A detailed inspection of the THSA
screw shaft thread surface for chrome
plate wear and corrosion, and
replacement of a worn or corroded unit
with a new or serviceable (refurbished)
unit.

e A detailed inspection of the THSA
lower claw stop for debonding between
the rubber and the inner/outer ring;
measurement of the relative
displacement of the inner and outer
claw stop rings; and replacement, with
a new stop, of any stop that has
exceeded specified limits.

e A detailed inspection of the THSA
fail-safe tie bar for corrosion, and
replacement of any corroded fail-safe tie
bar with a new or serviceable
(refurbished) unit.

The repetitive tasks include:

REPETITIVE ACTIONS

Repetitive
interval
(flight hours)

Action

Checking for external oil leak-

age
Lubricating the ball screw nut ..
Checking the magnetic chip de-

1,200
600

After a THSA is replaced with a new
or serviceable THSA, there is no need to
do the repetitive tasks until 47,000 flight
hours after the replacement.

Accomplishment of the actions
specified in the Airbus service bulletins
is intended to adequately address the
identified unsafe condition. The DGAC
classified these service bulletins as
mandatory and issued French
airworthiness directive 2001-242(B),
dated June 27, 2001, to ensure the
continued airworthiness of these
airplanes in France.

The Airbus service bulletins refer to
“Lucas Service Bulletin 47142-27-11"
as an additional source of service
information for the inspections. This
document is actually identified as
Goodrich Actuation Systems Service
Bulletin 47142—-27-11 (currently at
Revision 3, dated April 25, 2005).

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed below.

Difference Between Proposed AD and
Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions
using a method that we or the DGAC (or
its delegated agent) approve. In light of
the type of repair that would be required
to address the unsafe condition, and
consistent with existing bilateral
airworthiness agreements, we have
determined that, for this proposed AD,
a repair we or the DGAC approve would
be acceptable for compliance with this
proposed AD.

Clarification of Inspection Type

The service bulletins do not specify
the type of inspection that would be
required by this proposed AD. We have
determined that this inspection is a
detailed inspection. Note 1 of this
proposed AD defines a detailed
inspection.

Costs of Compliance

LLEo o] R 2,400 DGAC’s findings, evaluated all pertinent The followi bl ides th
Inspecting the upper and lower information, and determined that we 16 JOLoWing table provides the
attachments and ball screw .. 2,000 | ood to issue an AD for products of this estimated costs for U.S. operators to
Checking certain oil pumps and type design that are certificated for comply with this proposed AD.
static torque ........cccceriiieinnns 7,000 .o, .
operation in the United States.
ESTIMATED COSTS
Average Number of
Action Work hours labor rate Parts Cost per airplane U.S.-reg. Fleet cost
per hour airplanes
Inspection .......cccoeveevieieniene. 3 $65 | None required .. | $195 ...ocoociiiieiincinnns 146 | $28,470.
Repetitive follow-on tasks ..... 12 65| $0 oo $780, per inspection 146 | $113,880, per inspec-
cycle. tion cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the

national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005—-22630;
Directorate Identifier 2001-NM-323—-AD.

Comments Due Date
(a) The Federal Aviation Administration

must receive comments on this AD action by
November 7, 2005.

Affected ADs

(b) None.
Applicability
(c) This AD applies to all of the following
Airbus airplanes, certificated in any category:
Model A300 B4-601, B4-603, B4-620, and
B4-622 airplanes
Model A300 B4-605R and B4—622R airplanes
Model A300 F4-605R and F4—-622R airplanes
Model A300 C4-605R Variant F airplanes
Model A310-203, —204, —221, and —222
airplanes
Model A310-304, —322, —324, and —325
airplanes

TABLE 1.—SERVICE BULLETINS

Unsafe Condition

(d) This AD was prompted by reports of
trimmable horizontal stabilizer actuators
(THSAS) that have reached their design
operational life. We are issuing this AD to
extend the operational life of the THSA to
prevent a possible failure of high-time units,
which could result in reduced controllability
of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin References

(f) Unless otherwise specified in this AD,
the term “‘service bulletin,” as used in this
AD, means the Accomplishment Instructions
of the applicable service bulletin identified
in Table 1 of this AD. The service bulletins
refer to Goodrich Actuation Systems Service
Bulletin 47142-27-11, Revision 3, dated
April 25, 2005, as an additional source of
service information for the required actions.

For Airbus Model—

Use Airbus Service Bulletin—

Actions done before the effective
date of this AD are also accept-
able if done in accordance with
Airbus Service Bulletin—

A300 B4-601, B4-603, B4-620, and B4-622 airplanes; A300 B4-
605R and B4-622R airplanes; A300 F4-605R and F4-622R air-
planes; and A300 C4—-605R Variant F airplanes.

A310-203, —204, —221, and —222 airplanes; and A310-304, —322,

—324, and —-325 airplanes.

A300-27-6044,

A310-27-2089,
dated June 28, 2001.

Revision
dated September 10, 2001.

Revision

04, | A300-27-6044, Revision 02,
dated August 26, 2000; or Revi-
sion 03, dated June 28, 2001.

02, | A310-27-2089, Revision 01,

dated August 8, 2000.

Inspection

(g) At the applicable time specified in
paragraph (g)(1) or (g)(2) of this AD, do a
detailed inspection of specified components
of the THSA in accordance with paragraph
E.(2)(a) of the applicable service bulletin.
Repair any discrepancy before further flight
in accordance with a method approved by
the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the Direction Générale de I’Aviation Civile
(DGAQC) (or its delegated agent).

(1) If the flight hours accumulated on the
THSA can be positively determined: Inspect
before the accumulation of 47,000 total flight
hours on the THSA, or within 600 flight
hours after the effective date of this AD,
whichever occurs later.

(2) If the flight hours accumulated on the
THSA cannot be positive determined: Inspect
before the accumulation of 47,000 total flight
hours on the airplane, or within 600 flight
hours after the effective date of this AD,
whichever occurs later.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface

cleaning and elaborate procedures may be
required.”

Follow-on Repetitive Tasks

(h) After the inspection required by
paragraph (g) of this AD: Do the repetitive
tasks in accordance with and at the times
specified in paragraph E.(2)(b) of the service
bulletin, as applicable, except as provided by
paragraph (i) of this AD. The repetitive tasks
are valid only until the THSA operational life
exceeds the first occurring of 65,000 flight
hours or 40,000 flight cycles. Before
operating the THSA beyond these extended
life goals, the operator must replace the
THSA with a new THSA, except as provided
by paragraph (i) of this AD.

THSA Replacement

(i) For any THSA, whether discrepant or
not, that is replaced with a new THSA:
Within 47,000 flight hours after the THSA is
replaced, do the applicable tasks specified in
paragraph E.(2)(a) of the applicable service
bulletin. Thereafter repeat the tasks within
the repetitive intervals specified in paragraph
E.(2)(b) of the applicable service bulletin.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, International Branch,
ANM-116, has the authority to approve
AMOCs for this AD, if requested in

accordance with the procedures found in 14
CFR 39.19.

(j)(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information

(k) French airworthiness directive 2001—
242(B), dated June 27, 2001, also addresses
the subject of this AD.

Issued in Renton, Washington, on
September 28, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-20063 Filed 10-5-05; 8:45 am)]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22627; Directorate
Identifier 2005-NM-156—AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-1A11 (CL-600), CL—
600-2A12 (CL-601), and CL-600-2B16
(CL-601-3A and CL-601-3R) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model CL-600—
1A11 (CL—600), CL-600-2A12 (CL-601),
and CL-600-2B16 (CL-601—3A and CL—
601—3R) airplanes. This proposed AD
would require measuring to detect
migration of the lower gimbal pin and
inspecting for other discrepancies of the
horizontal stabilizer trim actuator
(HSTA). This proposed AD also would
require replacing or modifying the
HSTA, as applicable. This proposed AD
results from reports of failure of the
lower gimbal pin of the HSTA. We are
proposing this AD to prevent migration
of the lower gimbal pin of the HSTA,
which could result in loss of the
horizontal stabilizer and consequent
loss of control of the airplane.

DATES: We must receive comments on
this proposed AD by November 7, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087,
Station Centre-ville, Montreal, Quebec
H3C 3G9, Canada, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Daniel Parrillo, Aerospace Engineer,
Systems and Flight Test Branch, ANE-
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7305; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2005-22627; Directorate
Identifier 2005-NM-156—AD"" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.

Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified us that an
unsafe condition may exist on certain
Bombardier Model CL-600-1A11 (CL—
600), CL-600-2A12 (CL-601), and CL—
600—-2B16 (CL-601—-3A and CL-601-3R)

airplanes. TCCA advises that there have
been two failures of the lower gimbal
pin of the horizontal stabilizer trim
actuator (HSTA). In both cases, the
broken pin was found during routine
maintenance, and the broken pin had
not migrated to the extent that operation
of the HSTA was impaired. This
condition, if not corrected, could result
in loss of the horizontal stabilizer and
consequent loss of control of the
airplane.

Relevant Service Information

Bombardier has issued these service
bulletins, both dated January 31, 2005:

e Bombardier Service Bulletin 600—
0720 (for Model CL-600-1A11 (CL-600)
airplanes).

e Bombardier Service Bulletin 601—
0555 (for Bombardier Model CL-600—
2A12 (CL-601), and CL-600-2B16 (CL—
601—-3A and CL-601-3R) airplanes).

These service bulletins describe
procedures for a one-time “special
check” of the HSTA (which the service
bulletins also refer to as the “pitch trim
actuator”) for migration of the lower
gimbal pin, by measuring the clearance
between the yoke and the lower side of
the gimbal pin head, and for other
discrepancies. Discrepancies are defined
in a certain chapter of the airplane
maintenance manual (which is
referenced in the service bulletins), and
include, but are not limited to, improper
engagement of the lower gimbal pin
retainers, loose or missing fasteners for
the pin retainers, or other damage. If the
gimbal pin has migrated or any
discrepancy is found, the service
bulletin specifies replacing the HSTA
with a new or serviceable, modified
HSTA, and reporting the findings to the
manufacturer. If the gimbal pin has not
migrated and no discrepancy is found,
the service bulletin specifies modifying
the HSTA by installing the gimbal pin
kit (which involves installing additional
pin retainer brackets and re-identifying
the HSTA) or replacing the HSTA with
a new or serviceable, modified HSTA.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. TCCA mandated the service
information and issued Canadian
airworthiness directive CF—2005-20,
dated June 23, 2005, to ensure the
continued airworthiness of these
airplanes in Canada.

The Bombardier service bulletins refer
to Goodrich Service Bulletin 21207—
00X-27-05, dated January 31, 2005, as
an additional source of service
information for doing the modification
of the HSTA.
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FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, TCCA has
kept the FAA informed of the situation
described above. We have examined
TCCA’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for airplanes of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously. The
proposed AD would also require
sending the inspection results to the
manufacturer if the gimbal pin is found
migrated. These inspection reports will
help to determine the extent of migrated
gimbal pins within the affected fleet.
(While TCCA has received reports of
broken lower gimbal pins, there have
been no reports of migrated pins.)
However, if migrated pins are found
during the inspections that would be
required by this proposed AD, this may
indicate that further action is warranted.

Clarification of Inspection Terminology

The Canadian airworthiness directive
and Bombardier service bulletins
specify performing a “special check” of
the HSTA for migration of the lower
gimbal pin, by measuring the clearance
between the yoke and the lower side of
the gimbal pin head. The Bombardier
service bulletins also specify to look for
damage during this special check. For
clarification, in this proposed AD, we
refer to this check as a measurement (of
the clearance between the yoke and the
lower side of the gimbal pin head on the
HSTA) to detect migration of the lower
gimbal pin of the HSTA, and a detailed
inspection for other discrepancies of the

HSTA. We have included a note
defining ‘““detailed inspection.”

Costs of Compliance

This proposed AD would affect about
269 airplanes of U.S. registry. The
proposed measurement/inspection and
modification would take about 5 work
hours per airplane, at an average labor
rate of $65 per work hour. Required
parts would cost about $462 per
airplane. Based on these figures, the
estimated cost of the proposed AD for
U.S. operators is $211,703, or $787 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

TABLE 1.—APPLICABILITY

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Bombardier, Inc. (Formerly Canadair):
Docket No. FAA-2005-22627;
Directorate Identifier 2005-NM-156—AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by November 7, 2005.
Affected ADs

(b) None.

Applicability

(c) This AD applies to the Bombardier

airplanes identified in Table 1 of this AD,
certificated in any category.

Bombardier airplane models

Serial Nos.

CL-600-1A11 (CL-600)
CL-600-2A12 (CL-601)

CL-600-2B16 (CL-601-3A and CL-601-3R) ...

1004 through 1085 inclusive.
3001 through 3066 inclusive.
5001 through 5194 inclusive.

Unsafe Condition

(d) This AD results from reports of failure
of the lower gimbal pin of the horizontal
stabilizer trim actuator (HSTA). We are
issuing this AD to prevent migration of the
lower gimbal pin of the HSTA, which could

result in loss of the horizontal stabilizer and
consequent loss of control of the airplane.
Compliance

(e) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.
Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
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Instructions of the service bulletins identified
in paragraphs (f)(1) and (f)(2) of this AD, as
applicable.

(1) For Model CL-600-1A11 (CL-600)
airplanes: Bombardier Service Bulletin 600—
0720, dated January 31, 2005.

(2) For Bombardier Model CL-600-2A12
(CL-601), and CL-600-2B16 (CL-601-3A
and CL-601-3R) airplanes: Bombardier
Service Bulletin 601-0555, dated January 31,
2005.

Note 1: The Bombardier service bulletins
identified in paragraphs (f)(1) and (f)(2) of
this AD refer to Goodrich Service Bulletin
21207-00X-27-05, dated January 31, 2005,
as an additional source of service information
for doing the modification of the HSTA.

Measurement and Modification or
Replacement

(g) Within 600 flight hours or 16 months
after the effective date of this AD, whichever
is first: Measure the clearance between the
yoke and the lower side of the gimbal pin
head on the HSTA to detect migration of the
lower gimbal pin of the HSTA, and do a
detailed inspection to detect discrepancies of
the HSTA, in accordance with the service
bulletin.

(1) If the lower gimbal pin has not migrated
and no discrepancy is found: Modify the
HSTA by installing the gimbal pin kit, or
replace the existing HSTA with a new or
serviceable, modified HSTA, in accordance
with the service bulletin.

(2) If the lower gimbal pin has migrated or
any discrepancy is found: Before further
flight, replace the HSTA with a new or
serviceable, modified HSTA, in accordance
with the service bulletin.

Note 2: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Reporting

(h) If any gimbal pin is found migrated:
Submit a report of the findings (migrated
pins only) of the measurement and
inspections required by paragraph (g) of this
AD to Bombardier, Attention Dept. Customer
Support Program Office (CSPO), fax (514)
855’8798. Submit the report at the applicable
time specified in paragraph (h)(1) or (h)(2) of
this AD. The report must include the airplane
serial number, the HSTA part number and
serial number, the results of the inspection,
and the action taken. Submitting the Service
Bulletin Feedback Form of the applicable
service bulletin is an acceptable means of
complying with this requirement. Under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

(1) If the measurement was done after the
effective date of this AD: Submit the report
within 30 days after the inspection.

(2) If the measurement was done prior to
the effective date of this AD: Submit the
report within 30 days after the effective date
of this AD.

Parts Installation

(i) As of the effective date of this AD, no
person may install an HSTA on any airplane
unless the actions required by paragraph (g)
of this AD are accomplished on it.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information

(k) Canadian airworthiness directive CF—
2005-20, dated June 23, 2005, also addresses
the subject of this AD.

Issued in Renton, Washington, on
September 28, 2005.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05—-20065 Filed 10-5—-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-78-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777 Series Airplanes Equipped
With Pratt & Whitney Engines and
Used in Extended Range Twin-Engine
Operations (ETOPS)

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws a
notice of proposed rulemaking (NPRM)
that proposed a new airworthiness
directive (AD), applicable to certain
Boeing Model 777 series airplanes
equipped with Pratt & Whitney engines.
That action would have required
replacement of the integrated drive
generator (IDG) and the backup
generator with a new IDG and a new
backup generator. Since the issuance of
the NPRM, the Federal Aviation
Administration (FAA) has received new

data that indicate that all affected
airplanes worldwide have the proper
parts installed and all spares are
accounted for, and that the identified
unsafe condition (loss of electrical
power) cannot occur for the reasons
specified by the NPRM. Accordingly,
the proposed rule is withdrawn.

FOR FURTHER INFORMATION CONTACT:
Tony Castillos, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Seattle Aircraft Certification
Office; 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2864; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
add a new airworthiness directive (AD),
applicable to certain Boeing Model 777
series airplanes equipped with Pratt &
Whitney engines, was published in the
Federal Register as a Notice of Proposed
Rulemaking (NPRM) on January 5, 1998
(63 FR 169). The proposed rule would
have required replacement of the
integrated drive generator (IDG) and the
backup generator with a new IDG and a
new backup generator. That action was
prompted by reports of IDG shaft failure
resulting from design problems in the
hydraulic and mechanical systems of
the generator, and by reports of backup
generator failure resulting from the
failure of the oil pressure switch. The
proposed actions were intended to
prevent continued degradation of the
power system, and consequent loss of
electrical power.

Actions That Occurred Since the NPRM
Was Issued

Since the issuance of that NPRM, the
FAA has received and confirmed reports
indicating that all affected airplanes
worldwide have the proper parts
installed and that all spares are
accounted for.

FAA’s Conclusions

Upon further consideration, the FAA
has determined that the unsafe
condition identified in the NPRM (loss
of electrical power) can no longer occur
because of the reasons given in the
NPRM. Accordingly, the proposed rule
is hereby withdrawn.

Withdrawal of this NPRM constitutes
only such action, and does not preclude
the agency from issuing another action
in the future, nor does it commit the
agency to any course of action in the
future.

Regulatory Impact

Since this action only withdraws a
notice of proposed rulemaking, it is
neither a proposed nor a final rule and
therefore is not covered under Executive
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Order 12866, the Regulatory Flexibility
Act, or DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, the notice of proposed
rulemaking, Docket 97-NM-78-AD,
published in the Federal Register on
January 5, 1998 (63 FR 169), is
withdrawn.

Issued in Renton, Washington, on
September 29, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-20076 Filed 10-5—-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22629; Directorate
Identifier 2005-NM-089—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-200, —-300, —400, and -500
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 737-200, —300,
—400, and —500 series airplanes. This
proposed AD would require a one-time
inspection of frames between station
360 and station 907 to determine if a
subject support bracket for the air
conditioning outlet extrusion is
installed, and related repetitive
investigative actions and repair if
necessary. This proposed AD also
provides an optional preventive
modification that would end the
repetitive investigative actions. This
proposed AD would also require a one-
time post-modification/repair
inspection for cracking of each repaired/
modified frame. This proposed AD
results from numerous reports
indicating that frame cracks have been
found at the attachment holes for
support brackets for the air conditioning
outlet extrusion. We are proposing this
AD to detect and correct such cracking,

which, if the cracking were to continue
to grow, could result in a severed frame.
A severed frame, combined with
existing multi-site damage at the
stringer 10 lap splice, could result in
rapid decompression of the airplane.
DATES: We must receive comments on
this proposed AD by November 21,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

¢ Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT: Sue
Lucier, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6438;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Include the
docket number “FAA-2005-22629;
Directorate Identifier 2005-NM—-089—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,

including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

We have received numerous reports
indicating that frame cracks have been
found at the attachment holes for
support brackets for the air conditioning
outlet extrusion on Boeing Model 737—
200, —=300, —400, and —500 series
airplanes. The subject support brackets
have a certain part number and are
attached to the frame with two rivets.
Subject support brackets may be
installed on frames between station 360
and station 907. Investigation has
revealed that the frame cracks occur due
to fatigue and grow in a circumferential
direction. The circumferential growth of
the cracks is not likely to lead to a
severed frame; however, with continued
fatigue cycling, a crack could potentially
turn in a direction that would lead to a
severed frame. Also, frame cracks have
been found on multiple adjacent frames,
and at the lower row of fasteners of the
stringer 10 lap joint, which is
susceptible to multi-site damage.
Therefore, frame cracks at the
attachment holes for the support bracket
of the air conditioning outlet extrusion,
if not corrected, could eventually lead to
a severed frame, which, combined with
existing multi-site damage at the
stringer 10 lap splice, could result in
rapid decompression of the airplane.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 737-53—
1216, dated January 27, 2005. Part I of
the service bulletin describes
procedures for a general visual
inspection to identify where subject
support brackets (defined previously)
may be installed on frames between
station 360 and station 907. Part I of the
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service bulletin also describes
procedures for related investigative
actions following identification of
subject support brackets. The related
investigative actions consist of a
medium-frequency eddy current (MFEC)
inspection for cracking of the frame
around the attachment rivets of the
support bracket, and a high-frequency
eddy current (HFEC) inspection for
cracking of the frame adjacent to the
inboard fastener hole.

For any subject support bracket on
which no cracking is found, the service
bulletin specifies to perform these
inspections repetitively, or to do a
preventive modification. Part II of the
service bulletin describes procedures for
the preventive modification, which
involves performing an open-hole HFEC
inspection of the frame holes for the
support bracket, and repairing any
cracks in accordance with the repair
procedures (in Part III of the service
bulletin). If no crack is found during the
inspection of the frame holes, the
modification procedures involve
installing a doubler and cold-working
fastener holes, as applicable.

For any subject frame on which
cracking is found, Part III of the service
bulletin specifies procedures for repair.
The repair involves cutting out the
frame web, doing a dye penetrant or
HFEC inspection of the cutout to ensure
it is free from cracks, installing repair
angles, and cold working fastener holes
as applicable.

Part IV of the service bulletin
describes procedures for performing a
one-time post-repair/modification
inspection of any modified or repaired
frame, which involves the following:

e Performing a detailed inspection for
cracking of the modification doubler or
repair angle, as applicable.

e Performing a detailed inspection for
cracking of the frame, two stringers
above and two stringers below the
support bracket.

e Performing a detailed inspection for
cracking of the air conditioning attach
brackets.

¢ Performing a detailed inspection for
cracking of the frame at the stringer
clips.

e Reporting any cracking to Boeing.

Accomplishing the general visual
inspection, repetitive MFEC and HFEC
inspections, and any necessary
corrective actions specified in the
service information is intended to
adequately address the unsafe
condition.

Section 1.E., Compliance, of the
service bulletin specifies compliance
times for the actions in the service
bulletin. The service bulletin specifies
that the initial general visual, MFEC,
and HFEC inspections, as applicable,
are required prior to the accumulation
of 30,000 total flight cycles, or within
5,000 flight cycles after the date of the
service bulletin (or after a frame repair
was made), whichever occurs later. The
service bulletin specifies a repetitive
interval (for all subject frames) of 6,000
flight cycles.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and Service Information.” If no cracking
is found, this proposed AD would also
provide for optional accomplishment of
the preventive modification, which
would end the repetitive inspections for
each modified frame.

Consistent with the service
information, the proposed AD would
allow repetitive inspections to continue
in lieu of the preventive modification
for any frame on which no cracking is
found. In making this determination, we
considered that long-term continued
operational safety in this case will be
adequately ensured by repetitive
inspections to detect cracking before it
represents a hazard to the airplane.

Differences Between the Proposed AD
and Service Information

Part IV of the Accomplishment
Instructions of the referenced service
bulletin does not specify what
corrective action is necessary if cracking

ESTIMATED ON-CONDITION COSTS

is found during a post-modification/
repair inspection. We find that any
cracking found during a post-
modification/repair inspection must be
repaired in one of the following ways:

¢ Using a method that we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make those findings.

Also, Part IV of the Accomplishment
Instructions of the referenced service
bulletin specifies reporting to Boeing
any damage found during the post-
modification/repair inspections. This
proposed AD would not require that
action. We do not need this information
from operators.

The service bulletin specifies a
compliance time relative to the date of
the service bulletin; however, this
proposed AD would require compliance
before the specified compliance time
after the effective date of this AD.

Costs of Compliance

There are about 2,131 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
938 airplanes of U.S. registry. The
proposed inspection to identify subject
support brackets, and subsequent MFEC
and HFEC inspections would take about
2 work hours per frame, with
approximately 32 to 45 frames to be
inspected per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
between $3,902,080 and $5,487,300, or
between $4,160 and $5,850 per airplane.

The following table provides the
estimated costs for U.S. operators to
comply with the inspections of each
frame for cracking, the preventive
modification, and the repair specified in
this proposed AD, at an average labor
rate of $65 per work hour. Note that the
estimated cost specified in the table is
per frame, not per airplane, as it is
unknown how many frames on each
airplane will have a subject bracket
installed.

: Work Cost per
Action hours Parts frame
Preventive modifiCation ..........c..ooiiiiiiii s 4 | Operator-provided ....... $260
LT o Y- L1 S 6| $608 ..o 998
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2005-22629;
Directorate Identifier 2005-NM—-089-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by November 21, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
200, —300, —400, and —500 series airplanes;
certificated in any category; as identified in

Boeing Special Attention Service Bulletin
737-53-1216, dated January 27, 2005.

Unsafe Condition

(d) This AD results from numerous reports
indicating that frame cracks have been found
at the attachment holes for support brackets
for the air conditioning outlet extrusion. We
are issuing this AD to detect and correct such
cracking, which, if the cracking were to
continue to grow, could result in a severed
frame. A severed frame, combined with
existing multi-site damage at the stringer 10
lap splice, could result in rapid
decompression of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection To Determine Subject Support
Brackets

(f) Perform a one-time general visual
inspection to identify subject support
brackets for the air conditioning outlet
extrusion installed on frames between station
360 and station 907, in accordance with Part
I of the Accomplishment Instructions of
Boeing Special Attention Service Bulletin
737-53-1216, dated January 27, 2005.
Subject support brackets have part number
65C27021—() and are attached to the frame
with two rivets. Do this inspection at the
applicable time specified in paragraph 1.E.,
“Compliance,” of the service bulletin, except,
where the service bulletin specifies a
compliance time after the issuance of the
service bulletin, this AD requires compliance
within the specified compliance time after
the effective date of this AD.

Repetitive Inspections for Cracking

(g) For each frame with a subject support
bracket identified during the inspection in
accordance with paragraph (f) of this AD:
Perform a medium-frequency eddy current
inspection for cracking of the frame around
the attachment rivets of the support bracket,
and a high-frequency eddy current (HFEC)
inspection for cracking of the frame adjacent
to the inboard fastener hole, by doing all the
actions specified in and in accordance with
Part I of the Accomplishment Instructions of

Boeing Special Attention Service Bulletin
737-53-1216, dated January 27, 2005, except
for paragraph 3.B.2. of Part I (which was
already done in accordance with paragraph
(f) of this AD). Do the initial inspections at
the applicable time specified in paragraph
1.E., “Compliance,” of the service bulletin,
except, where the service bulletin specifies a
compliance time after the issuance of the
service bulletin, this AD requires compliance
within the specified compliance time after
the effective date of this AD. If no cracking
is found, repeat the inspections thereafter at
intervals not to exceed the repeat interval
specified in paragraph 1.E., “Compliance,” of
the service bulletin, until paragraph (h) or (i)
of this AD is done.
Repair

(h) For any frame in which cracking is
found during any inspection required by
paragraph (g) of this AD: Before further flight,
repair the cracking by doing all applicable
actions in accordance with Part III of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1216, dated January 27, 2005. Then, do
paragraph (j) of this AD, at the time specified
in that paragraph. Doing this repair ends the
repetitive inspections required by paragraph
(g) of this AD for each modified frame.

Optional Preventive Modification

(i) For any frame on which a subject
bracket is installed: Doing all actions
associated with the preventive modification
in accordance with Part II of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1216, dated January 27, 2005, ends the
repetitive inspections required by paragraph
(g) of this AD for each modified frame. Do the
requirements of paragraph (j) of this AD on
each modified frame at the time specified in
that paragraph.

Post-Modification/Repair Inspection

(j) For each frame repaired or modified in
accordance with paragraph (h) or (i) of this
AD, as applicable: Within 24,000 flight cycles
after doing the modification/repair, but after
a minimum of 18,000 flight cycles after doing
the modification/repair, do one-time detailed
inspections for cracking of the repaired/
modified frame, air conditioning attach
brackets, and stringer clips, by doing all
actions in accordance with Part IV of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1216, dated January 27, 2005. If any cracking
is found during the post-modification/repair
inspection, before further flight, repair the
cracking using a method approved in
accordance with paragraph (k) of this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle ACO, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
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authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(3) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Issued in Renton, Washington, on
September 28, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-20077 Filed 10-5-05; 8:45 am)]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[RO1-OAR-2005-MA-0002; FRL-7981-6]
Approval and Promulgation of State
Plans for Designated Facilities and

Pollutants: Massachusetts; Negative
Declaration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
Sections 111(d) and 129 negative
declaration submitted by the
Massachusetts Department of
Environmental Protection (MADEP) on
August 23, 2005. This negative
declaration adequately certifies that
there are no existing hospital/medical/
infectious waste incinerators (HMIWIs)
located within the boundaries of the
Commonwealth of Massachusetts.

DATES: EPA must receive comments in
writing by November 7, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R01-OAR-
2005-MA-0002 by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: brown.dan@epa.gov.

4. Fax: (617) 918—-0048.

5. Mail: “RME ID Number R0O1-OAR~
2005-MA-0002”, Daniel Brown, Chief,
Air Permits, Toxics & Indoor Programs
Unit, Office of Ecosystem Protection,
U.S. EPA, One Congress Street, Suite
1100 (CAP), Boston, Massachusetts
02114-2023.

6. Hand Delivery or Courier. Deliver
your comments to: Daniel Brown, Chief,
Air Permits, Toxics & Indoor Programs
Unit, Office of Ecosystem Protection,
U.S. EPA, One Congress Street, Suite
1100 (CAP), Boston, Massachusetts
02114-2023. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Please see the direct final rule which
is located in the Rules Section of this
Federal Register for detailed
instructions on how to submit
comments.

Copies of documents relating to this
proposed rule are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the day of the
visit.

Environmental Protection Agency, Air
Permits, Toxics & Indoor Programs Unit,
Office of Ecosystem Protection, Suite
1100 (CAP), One Congress Street,
Boston, Massachusetts 02114—2023.

Massachusetts Department of
Environmental Protection, Business
Compliance Division, One Winter
Street, Boston, Massachusetts 04333—
0017, (617) 292-5500.

FOR FURTHER INFORMATION CONTACT: John
Courcier, Office of Ecosystem Protection
(CAP), EPA-New England, Region 1,
Boston, Massachusetts 02203, telephone
number (617) 918—-1659, fax number
(617) 918-0659, e-mail
courcier.john@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the
Massachusetts Negative Declaration
submittal as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule

based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is located
in the Rules section of this Federal
Register.

Dated: September 20, 2005.
Robert W. Varney,
Regional Administrator, EPA New England.
[FR Doc. 05-20107 Filed 10-5—-05; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AT75

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for Brodiaea filifolia
(Thread-Leaved Brodiaea)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
public comment period and notice of
availability of draft economic analysis.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on the proposed designation of critical
habitat for Brodiaea filifolia, and the
availability of a draft economic analysis
of the proposed designation of critical
habitat. We are reopening the comment
period to allow all interested parties an
opportunity to comment simultaneously
on the proposed rule and the associated
draft economic analysis. Comments
previously submitted on this proposed
rule need not be resubmitted as they
have already been incorporated into the
public record and will be fully
considered in our final determination.

DATES: We will accept public comments
and information until October 20, 2005.

ADDRESSES: Written comments and
materials may be submitted to us by any
one of the following methods:

1. You may submit written comments
and information to Jim Bartel, Field
Supervisor, Carlsbad Fish and Wildlife
Office, 6010 Hidden Valley Road,
Carlsbad, CA 92011;
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2. You may hand-deliver written
comments and information to our
Carlsbad Fish and Wildlife Office at the
above address, or fax your comments to
760/431-9624; or

3. You may send your comments by
electronic mail (e-mail) to
fwicfwo_brfi@fws.gov. For directions on
how to submit electronic comments, see
the “Public Comments Solicited”
section. In the event that our Internet
connection is not functional, please
submit your comments by the alternate
methods mentioned above.

You may obtain copies of the
proposed rule and draft economic
analysis by mail or by visiting our Web
site at http://carlsbad.fws.gov. You may
review comments and materials
received and review supporting
documentation used in preparation of
this proposed rule by appointment,
during normal business hours, at the
Carlsbad Fish and Wildlife Field Office
(address provided above).

FOR FURTHER INFORMATION CONTACT: Jim
Bartel, Field Supervisor, Carlsbad Fish
and Wildlife Office, at the above address
(telephone 760/431-9440; facsimile
760/431-9624).

SUPPLEMENTARY INFORMATION: Public
Comments Solicited

We will accept written comments and
information during this reopened
comment period. We solicit comments
on the original proposed critical habitat
designation, published in the Federal
Register on December 8, 2004 (69 FR
71284), and on our draft economic
analysis of the proposed designation.
We will consider information and
recommendations from all interested
parties. We are particularly interested in
comments concerning:

(1) The reasons why any habitat
should or should not be determined to
be critical habitat as provided by section
4 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.) (Act), including whether the
benefits of exclusion outweigh the
benefits of specifying such area as part
of the critical habitat;

(2) Specific information on the
amount and distribution of Brodiaea
filifolia and its habitat, and which
habitat features and geographic areas are
essential to the conservation of this
species and why;

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat;

(4) Information on how many of the
State and local environmental
protection measures referenced in the
draft economic analysis were adopted
largely as a result of the listing of

Brodiaea filifolia, and how many were
either already in place or enacted for
other reasons;

(5) Any foreseeable economic,
environmental, or other impacts
resulting from the proposed designation
or coextensively from other related
factors;

(6) Any foreseeable economic,
environmental, or other benefits
resulting from the proposed designation,
or coextensive from other related
factors;

(7) Whether the draft economic
analysis identifies all State and local
costs attributable to the proposed
critical habitat designation, and
information on any costs that have been
inadvertently overlooked;

(8) Whether the draft economic
analysis makes appropriate assumptions
regarding current practices and likely
regulatory changes imposed as a result
of the designation of critical habitat;

(9) Whether the draft economic
analysis correctly assesses the effect on
regional costs associated with land use
controls that derive from the
designation of critical habitat;

(10) Whether the economic analysis
appropriately identifies all costs that
could result from the designation, in
particular, any impacts on small entities
or families;

(11) Whether the designation would
result in disproportionate economic
impacts to specific areas that should be
evaluated for possible exclusion under
4(b)(2) of the Act from the final
designation;

(12) Whether it is appropriate that the
analysis does not include the costs of
project modification that are the result
of informal consultation only;

(13) Whether there is information
about areas that could be used as
substitutes for the economic activities
planned in critical habitat areas that
would offset the costs and allow for the
conservation of critical habitat areas;

(14) How our approach to critical
habitat designation could be improved
or modified to provide for greater public
participation and understanding, or to
assist us in accommodating public
concern and comments; and

(15) Whether we should consider the
exclusion of critical habitat within the
municipalities that have a
disproportionate number of small
entities that could potentially be
impacted, such as San Dimas, San Juan
Capistrano, or San Bernardino.

All previous comments and
information submitted during the initial
comment period on the proposed rule
need not be resubmitted. If you wish to
comment, you may submit your
comments and materials concerning the

draft economic analysis and the
proposed rule by any one of several
methods (see ADDRESSES section). Our
final determination regarding
designation of critical habitat for
Brodiaea filifolia will take into
consideration all comments and any
additional information received during
both comment periods. On the basis of
public comment on this analysis and on
the critical habitat proposal, and on the
final economic analysis, we may during
the development of our final
determination find that areas proposed
are not essential, are appropriate for
exclusion under section 4(b)(2) of the
Act, or are not appropriate for
exclusion.

Please submit electronic comments in
an ASCII file and avoid the use of any
special characters or any form of
encryption. Also, please include “Attn:
Brodiaea filifolia” and your name and
return address in your e-mail message
regarding the Brodiaea filifolia proposed
rule or the draft economic analysis. If
you do not receive a confirmation from
the system that we have received your
e-mail message, please submit your
comments in writing using one of the
alternate methods described in the
ADDRESSES section.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address, which
we will honor to the extent allowable by
law. There also may be circumstances in
which we would withhold a
respondent’s identity, as allowable by
law. If you wish us to withhold your
name and/or address, you must state
this prominently at the beginning of
your comments. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Comments and materials received, as
well as supporting documentation used
in preparation of the proposal to
designate critical habitat, will be
available for public inspection, by
appointment, during normal business
hours at the Carlsbad Fish and Wildlife
Office at the address listed under
ADDRESSES. Copies of the proposed
critical habitat rule for Brodiaea filifolia
and the draft economic analysis are also
available on the Internet at http://
www.fws.gov/pacific/carlsbad/
BRFILhtm. In the event that our internet
connection is not functional, please
obtain copies of documents directly
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from the Carlsbad Fish and Wildlife
Office.

Background

On December 8, 2004, we published
a proposed rule in the Federal Register
(69 FR 71284) to designate critical
habitat for Brodiaea filifolia pursuant to
the Act. We proposed to designate a
total of approximately 4,690 acres (ac)
(1,898 hectares (ha)) of critical habitat in
Los Angeles, San Bernardino, Orange,
and San Diego counties, California. The
first comment period for the Brodiaea
filifolia proposed critical habitat rule
closed on February 7, 2005. For more
information on this species, refer to the
final rule listing this species as
threatened, published in the Federal
Register on October 13, 1998 (63 FR
54975).

Critical habitat is defined in section 3
of the Act as the specific areas within
the geographic area occupied by a
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features essential to the conservation of
the species and that may require special
management considerations or
protection, and specific areas outside
the geographic area occupied by a
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species. If the proposed rule is made
final, section 7 of the Act will prohibit
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions affecting areas
designated as critical habitat must
consult with us on the effects of their
proposed actions, pursuant to section
7(a)(2) of the Act.

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat on
the basis of the best scientific and
commercial data available, after taking
into consideration the economic impact,
impact to national security, and any
other relevant impacts of specifying any
particular area as critical habitat. We
have prepared a draft economic analysis
of the December 8, 2004 (69 FR 71284),
proposed designation of critical habitat
for Brodiaea filifolia.

The draft economic analysis considers
the potential economic effects of actions
relating to the conservation of Brodiaea
filifolia, including costs associated with
sections 4, 7, and 10 of the Act, and
including those attributable to
designating critical habitat. It further
considers the economic effects of
protective measures taken as a result of
other Federal, State, and local laws that
aid habitat conservation for Brodiaea

filifolia in habitat areas with features
essential to the conservation of this
taxon. The analysis considers both
economic efficiency and distributional
effects. In the case of habitat
conservation, efficiency effects generally
reflect the “opportunity costs”
associated with the commitment of
resources to comply with habitat
protection measures (e.g., lost economic
opportunities associated with
restrictions on land use). This analysis
also addresses how potential economic
impacts are likely to be distributed,
including an assessment of any local or
regional impacts of habitat conservation
and the potential effects of conservation
activities on small entities and the
energy industry. This information can
be used by decision-makers to assess
whether the effects of the designation
might unduly burden a particular group
or economic sector. Finally, this
analysis looks retrospectively at costs
that have been incurred since the date
the species was listed as an endangered
species and considers those costs that
may occur in the 20 years following the
designation of critical habitat.

This analysis determined that costs
involving conservation measures for
Brodiaea filifolia would be incurred for
activities involving residential,
industrial, and commercial
development; water supply; flood
control; transportation; agriculture; the
development of HCPs; and the
management of military bases, other
Federal lands, and other public or
conservation lands.

Pre-designation costs include those
Brodiaea filifolia-related conservation
activities associated with sections 4, 7,
and 10 of the Act that have accrued
since the time that Brodiaea filifolia was
listed as threatened (63 FR 54975;
October 13, 1998), but prior to the final
designation of critical habitat. The total
pre-designation costs associated with
critical habitat proposed for inclusion
are estimated to be $2.9 million to $3.0
million on a present value basis and
$2.4 to $2.5 million expressed in
undiscounted dollars. Pre-designation
costs associated with areas excluded
from the proposed designation are
estimated to be $110,000 to $180,000 on
a present value basis and $100,000 to
$150,000 expressed in undiscounted
dollars.

Post-designation effects would
include likely future costs associated
with Brodiaea filifolia conservation
efforts in the 20-year period following
the final designation of critical habitat
in December 2005 (effectively 2005
through 2024). If critical habitat is
designated as proposed, total costs are
estimated to be $12.2 million to $14.7

million on a present value basis and
$12.2 to $16.9 million expressed in
undiscounted dollars (an annualized
cost of $0.6 to $0.8 million annually).
However, if all habitat with features
essential to the conservation of the
taxon were designated critical habitat in
a final rule, total costs would be
expected to range between $24.5 and
$43.6 million over the next 20 years (an
annualized cost of $1.2 to $2.2 million).

Required Determinations

Regulatory Planning and Review

In accordance with Executive Order
12866, this document is a significant
rule in that it may raise novel legal and
policy issues. However, because the
draft economic analysis indicates the
potential economic impact associated
with a designation of all habitat with
features essential to the conservation of
this species would total no more than
$2.2 million per year, we do not
anticipate that this rule would have an
annual effect on the economy of $100
million or more or affect the economy
in a material way. Due to the time line
for publication in the Federal Register,
the Office of Management and Budget
(OMB) did not formally review the
proposed rule.

Executive Order 12866 directs Federal
Agencies promulgating regulations to
evaluate regulatory alternatives (Office
of Management and Budget, Circular A—
4, September 17, 2003). Pursuant to
Circular A—4, once it has been
determined that the Federal regulatory
action is appropriate, then the agency
will need to consider alternative
regulatory approaches. Since the
determination of critical habitat is a
statutory requirement pursuant to the
Endangered Species Act of 1973, as
amended (Act) (16 U.S.C. 1531 et seq.),
we must then evaluate alternative
regulatory approaches, where feasible,
when promulgating a designation of
critical habitat.

In developing our designations of
critical habitat, we consider economic
impacts, impacts to national security,
and other relevant impacts pursuant to
section 4(b)(2) of the Act. Based on the
discretion allowable under this
provision, we may exclude any
particular area from the designation of
critical habitat providing that the
benefits of such exclusion outweighs the
benefits of specifying the area as critical
habitat and that such exclusion would
not result in the extinction of the
species. As such, we believe that the
evaluation of the inclusion or exclusion
of particular areas, or combination
thereof, in a designation constitutes our
regulatory alternative analysis.
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Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. In our proposed rule, we
withheld our determination of whether
this designation would result in a
significant effect as defined under
SBREFA until we completed our draft
economic analysis of the proposed
designation so that we would have the
factual basis for our determination.

According to the Small Business
Administration (SBA), small entities
include small organizations, such as
independent nonprofit organizations,
and small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents, as well as small
businesses (13 CFR 121.201). Small
businesses include manufacturing and
mining concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term significant economic
impact is meant to apply to a typical
small business firm’s business
operations.

To determine if this proposed
designation of critical habitat for
Brodiaea filifolia would affect a
substantial number of small entities, we
considered the number of small entities
affected within particular types of
economic activities (e.g., residential,
industrial, and commercial
development). We considered each
industry or category individually to

determine if certification is appropriate.
In estimating the numbers of small
entities potentially affected, we also
considered whether their activities have
any Federal involvement; some kinds of
activities are unlikely to have any
Federal involvement and so will not be
affected by the designation of critical
habitat. Designation of critical habitat
only affects activities conducted,
funded, permitted, or authorized by
Federal agencies; non-Federal activities
are not affected by the designation.

If this proposed critical habitat
designation is made final, Federal
agencies must consult with us if their
activities may affect designated critical
habitat. Consultations to avoid the
destruction or adverse modification of
critical habitat would be incorporated
into the existing consultation process.
Our analysis determined that costs
involving conservation measures for
Brodiaea filifolia would be incurred for
activities involving residential,
industrial, and commercial
development; water supply; flood
control; transportation; agriculture; the
development of HCPs; and the
management of military bases, other
Federal lands, and other public or
conservation lands.

In our economic analysis of this
proposed designation, we evaluated the
potential economic effects on small
business entities resulting from
conservation actions related to the
listing of this species and proposed
designation of its critical habitat.
Critical habitat designation is expected
to result in additional costs to real estate
development projects due to mitigation
and other conservation costs that may
be required. The affected land is located
within Los Angeles, San Bernardino,
Orange, Riverside, and San Diego
counties and under private ownership
by individuals who will either
undertake a development project on
their own or sell the land to developers
for development. For businesses
involved with land development, the
relevant threshold for “small” is annual
revenues of $6 million or less. The
North American Industry Classification
System (NAICS) code 237210 is
comprised of establishments primarily
engaged in servicing land (e.g.,
excavation, installing roads and
utilities) and subdividing real property
into lots for subsequent sale to builders.
Land subdivision precedes actual
construction, and typically includes
residential properties, but may also
include industrial and commercial
properties.

The Draft Economic Analysis (See
Section 3.2.1) estimates that 390 acres
within proposed critical habitat are

projected to be developed over the next
20 years. The analysis assumes that as

a result of Brodiaea filifolia
conservation activities, 95 percent of the
acres are conserved, and the plant is
salvaged from the remaining five
percent. As a result, landowners of 100
percent of these acres bear costs of B.
filifolia conservation activities.

To estimate the number of
landowners potentially impacted by
Brodiaea filifolia conservation activities,
the analysis estimates the average parcel
size within essential habitat units in
each county that contains essential
habitat and compares it to the estimate
of affected acres in these areas. At the
aggregate county level, in units
proposed for inclusion, one individual
may be impacted in Los Angeles
County, one individual may be
impacted in San Bernardino County, 22
individuals may be impacted in Orange
County, and 27 individuals may be
impacted in San Diego County. Note
that this estimate may be understated if
habitat partially overlaps several parcels
or overstated if one person owns more
than one parcel with B. filifolia.

The loss in land value experienced by
an individual landowner will depend
on how much of a parcel is inhabited by
Brodiaea filifolia, the extent to which
development activities can be planned
around sensitive areas, and the
existence of alternative uses of the
property that do not threaten the plant
or its habitat. For example, if B. filifolia
exists on only a small portion of the
parcel that can be incorporated into
existing open space requirements, then
a small percentage of the land value is
lost. However, if B. filifolia is found
throughout the parcel, most or all of
development value of that parcel may be
lost. In such a circumstance, the parcel
may continue to derive value from
other, nondevelopment-oriented uses.

Effects on Homebuyers and Small
Construction Firms

The Draft Economic Analysis (DEA)
(See Section 3.2.2) estimates a potential
shift in the supply of housing resulting
from increased land scarcity. Scenario
Two assumes that as a result of on-site
conservation requirements, less land is
available for development, and therefore
fewer new homes are built. Under this
scenario, small construction firms may
be indirectly affected. This analysis uses
a methodology used by Charles River
Associates (CRA) to estimate the
potential impact to small construction
firms. The analysis uses the following
steps to estimate the number of firms
potentially affected:

(1) The analysis estimates the number
of new homes typically built by a small
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construction firm in one year. Average
annual revenues for a small
construction firm are $694,000. Using
the average construction costs for a
single family home of $236,000 obtained
from CRA’s vernal pool analysis, a small
firm is assumed to build on average
three houses a year ($694,000/$236,000
=2.9).

(2) Next, the analysis estimates the
number of homes that would have been
built by small businesses in the absence
of Brodiaea filifolia conservation efforts.
As described in Section 3.2.2 of the
DEA, the analysis predicts 316 homes
will not be built in cities with habitat
proposed for designation (summarized
in Exhibit A-2 of the DEA). In an
analysis of building permits in
Sacramento County conducted by CRA,
researchers determined that 22 percent
of permits for single family dwellings
were requested by small businesses.
This analysis assumes that a similar
proportion of new home construction
activity is conducted by small
construction firms in the five Southern
California counties included in this
analysis. As shown in Exhibit A-2 of
the DEA, multiplying 22 percent by the
number of homes not built in each
county provides an estimate of lost
home construction for small firms.

(3) Next, using the number of homes
not built by small firms, the analysis
estimates the number of small
businesses affected. Results of this
calculation are presented in Exhibit A—
2. At the high-end, assuming that each
lost house would have been built by a
separate firm, the number of firms
potentially affected is equal to the
number of lost homes. For a low-end
estimate, the number of houses not built
is divided by the average number of
houses built per year by small firms
(three houses). In summary, in a given
municipality containing proposed
critical habitat, between one and 18
small construction firms may be affected
annually by Brodiaea filifolia
conservation activities. In Hemet,
Moreno Valley, and Perris, where
habitat is excluded from proposed
critical habitat, approximately nine to
82 small firms could be affected if
habitat were designated. The impact to
affected small businesses is estimated to
be between one-third and all of their
revenues for the year, depending on the
estimate of the number of businesses
affected. Note that the impact to small
construction firms may be overstated.
As discussed in Section 3 of the DEA,
the analysis of lost housing units is
partial equilibrium in nature (e.g., does
not consider substitution of displaced
development to other nearby areas),
which is consistent with the best

currently available empirical
information. If, instead, homes not built
in these municipalities are constructed
in neighboring communities unaffected
by brodiaea conservation activities, the
impact to small construction firms is
likely to be less than presented in
Exhibit A—2. As a result, impacts to
these firms are more likely overstated
than understated in this analysis.

Based on these data, we have
determined that this proposed
designation would not result in a
significant economic impact on a
substantial number of small entities, in
particular to land developers or farmers
in Los Angeles, San Bernardino, Orange,
Riverside, and San Diego counties. We
may also exclude areas from the final
designation if it is determined that these
localized areas have an impact to a
substantial number of businesses and a
significant proportion of their annual
revenues. As such, we are certifying that
this proposed designation of critical
habitat would not result in a significant
economic impact on a substantial
number of small entities. Please refer to
Appendix A of our draft economic
analysis of this designation for a more
detailed discussion of potential
economic impacts to small business
entities.

Executive Order 13211

On May 18, 2001, the President issued
Executive Order (E.O.) 13211 on
regulations that significantly affect
energy supply, distribution, and use.
E.O. 13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. This
proposed rule is not expected to
significantly affect energy supplies,
distribution, or use. Therefore, this
action is not a significant action, and no
Statement of Energy Effects is required.
Please refer to Appendix A of our draft
economic analysis of this proposed
designation for a more detailed
discussion of potential effects on energy

supply.
Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501),
the Service makes the following
findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local,
tribal governments, or the private sector
and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.

658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of federal assistance.” It also
excludes “a duty arising from
participation in a voluntary Federal
program,” unless the regulation “relates
to a then-existing Federal program
under which $500,000,000 or more is
provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; AFDC work programs; Child
Nutrition; Food Stamps; Social Services
Block Grants; Vocational Rehabilitation
State Grants; Foster Care, Adoption
Assistance, and Independent Living;
Family Support Welfare Services; and
Child Support Enforcement. ‘“Federal
private sector mandate” includes a
regulation that “would impose an
enforceable duty upon the private
sector, except (i) a condition of Federal
assistance; or (ii) a duty arising from
participation in a voluntary Federal
program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. Non-Federal
entities that receive Federal funding,
assistance, permits, or otherwise require
approval or authorization from a Federal
agency for an action, may be indirectly
impacted by the designation of critical
habitat. However, the legally binding
duty to avoid destruction or adverse
modification of critical habitat rests
squarely on the Federal agency.
Furthermore, to the extent that non-
Federal entities are indirectly impacted
because they receive Federal assistance
or participate in a voluntary Federal aid
program, the Unfunded Mandates
Reform Act would not apply; nor would
critical habitat shift the costs of the large
entitlement programs listed above on to
State governments.

(b) The United States Forest Service
manages Cleveland National Forest
(units 5a and 5b); Orange County’s
Department of Harbors, Beaches and
Parks manages Aliso-Wood Canyon
Regional Park (unit 3) and Casper’s
Regional Park (unit 4); and the Glendora
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Community Conservancy manages the
Conservancy (unit 1a) of the same name.
With the exception of the Glendora
Community Conservancy, these entities
exceed the threshold established for
small governments (service population
of 50,000 or less). Therefore, the
Glendora Community Conservancy is
the only land manager considered in
this screening analysis.

The DEA (See Section 6) estimates
potential costs to public and private
land management entities. Of the
entities analyzed, the Glendora
Community Conservancy is the only
small entity. This section estimates
potential impacts of Brodiaea filifolia
conservation activities to the
Conservancy.

The Conservancy’s overall annual
budget ranges from $15,000 to $30,000
and includes such elements as
insurance, discounted land taxes, weed
abatement, and trail maintenance. The
analysis estimates that potential future
costs associated with Brodiaea filifolia
conservation activities at the
Conservancy may range from $1,600 to
$2,600 on an annualized basis
(assuming a seven percent discount
rate). These costs represent
approximately 11 percent to 17 percent
of annual expenditures assuming the
low-end estimate of the annual budget
($15,000) and 5 percent to 9 percent
assuming the high-end estimate
($30,000). Considering that the Glendora
Community Conservancy is in the
business of conservation, this is not an
unexpected expenditure for the
Conservancy. Consequently, we do not
believe that the designation of critical
habitat for B. filifolia will significantly
or uniquely affect any small
governmental entity addressed in the
DEA. As such, a Small Government
Agency Plan is not required.

Takings

In accordance with Executive Order
12630 (“Government Actions and

Interference with Constitutionally
Protected Private Property Rights”), we
have analyzed the potential takings
implications of proposing critical
habitat for Brodiaea filifolia. Critical
habitat designation does not affect
landowner actions that do not require
Federal funding or permits, nor does it
preclude development of habitat
conservation programs or issuance of
incidental take permits to permit actions
that do require Federal funding or
permits to go forward. In conclusion,
the designation of critical habitat for B.
filifolia does not pose significant takings
implications.
Author

The primary authors of this notice are

the staff of the Carlsbad Fish and
Wildlife Office (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: September 26, 2005.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 05-20050 Filed 10-5—-05; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration
50 CFR Part 635

[Docket No. 050927248-5248-01; I.D.
090805C]

RIN 0648-AT74
Atlantic Highly Migratory Species;

Atlantic Commercial Shark
Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: This proposed rule would
establish the 2006 first trimester season
quotas for large coastal sharks (LCS) and
small coastal sharks (SCS) based on
over- and underharvests from the 2005
first trimester season. In addition, this
rule proposes the opening and closing
dates for the LCS fishery based on
adjustments to the trimester quotas. The
intended effect of these proposed
actions is to provide advance notice of
quotas and season dates for the Atlantic
commercial shark fishery.

DATES: Written comments will be
accepted until November 7, 2005.

ADDRESSES: Written comments on the
proposed rule may be submitted to
Chris Rilling, Highly Migratory Species
Management Division via:

eE-mail: SF1.090805C@noaa.gov.

e Mail: 1315 East-West Highway,
Silver Spring, MD 20910. Please mark
the outside of the envelope “Comments
on Proposed Rule for 15t Trimester
Season Lengths and Quotas.”

e Fax: 301-713-1917.

e Federal e-Rulemaking portal: http://
www.regulations.gov. Include in the
subject line the following identifier: I.D.
090805C.

FOR FURTHER INFORMATION CONTACT:
Chris Rilling or Karyl Brewster-Geisz by
phone: 301-713-2347 or by fax: 301-
713-1917.

SUPPLEMENTARY INFORMATION:

Proposed Opening and Closing Dates
and Quotas

Proposed opening and closing dates
and quotas for the 2006 first trimester
season by region are provided in Table
1.

TABLE 1 — PROPOSED OPENING AND CLOSING DATES AND QUOTAS

Species Group

Region

Opening Date

Closing Date

Quota

Large Coastal Sharks

Gulf of Mexico

South Atlantic

North Atlantic

January 1, 2006

April 15, 2006 11:30
p.m. local time

222.8 mt dw (491,185
Ib dw)

March 15, 2006 11:30
p.m. local time

141.3 mt dw (311,510
Ib dw)

April 30, 2006 11:30
p.m. local time

5.3 mt dw (11,684 Ib
dw)

Small Coastal Sharks

Gulf of Mexico

South Atlantic

January 1, 2006

To be determined, as
necessary

14.8 mt dw (32,628 Ib
dw)

284.6 mt dw (627,429
Ib dw)
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TABLE 1 — PROPOSED OPENING AND CLOSING DATES AND QUOTAS—Continued
Species Group Region Opening Date Closing Date Quota

North Atlantic

18.7 mt dw (41,226 Ib
dw)

Blue sharks

No regional quotas

Porbeagle sharks

January 1, 2006

Pelagic sharks other than blue or porbeagle

To be determined, as

91 mt dw (200,619 Ib

necessary dw)

30.7 mt dw (67,681 Ib
dw)

162.7 mt dw (358,688
Ib dw)

Background

The Atlantic shark fishery is managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). The Fishery Management Plan
(FMP) for Atlantic Tunas, Swordfish,
and Sharks, finalized in 1999, and
Amendment 1 to the FMP for Atlantic
Tunas, Swordfish, and Sharks
(Amendment 1), finalized in 2003, are
implemented by regulations at 50 CFR
part 635.

On December 24, 2003, NMFS
published a final rule (68 FR 74746) for
Amendment 1 that established, among
other things, an annual landings quota
of 1,017 metric tons (mt) dressed weight
(dw) for LCS, and an annual landings
quota of 454 mt dw for SCS. The final
rule also established regional LCS and
SCS quotas for the commercial shark
fishery in the Gulf of Mexico (Texas to
the west coast of Florida), South
Atlantic (east coast of Florida to North
Carolina and the Caribbean), and North
Atlantic (Virginia to Maine). The quota
for LCS was split among the three
regions based upon historic landings.

On November 30, 2004, NMFS
published a final rule (69 FR 69537)
that, among other things, adjusted the
2005 regional quotas for LCS and SCS
based on updated landings information,
divided the quotas among the three
trimester seasons, and implemented a
new process for notifying participants of
season opening and closing dates and
quotas.

Consistent with 50 CFR
635.27(b)(1)(iii), as adjusted by the 2004
final rule, the annual LCS quota (1,017
mt dw) is split among the three regions
as follows: 52 percent to the Gulf of
Mexico, 41 percent to the South
Atlantic, and 7 percent to the North
Atlantic. The annual SCS quota (454 mt
dw) is split among the three regions as
follows: 10 percent to the Gulf of
Mexico, 87 percent to the South
Atlantic, and 3 percent to the North
Atlantic. The regional quotas for LCS

and SCS were divided equally between
the trimester seasons in the South
Atlantic and the Gulf of Mexico, and
according to historical landings of 4, 88,
and 8 percent for LCS, and 1, 9, and 90
percent for SCS in the first, second, and
third trimester seasons, respectively, in
the North Atlantic.

The quotas were divided in this
manner because sharks are available
throughout much of the year in the Gulf
of Mexico and South Atlantic regions,
but primarily during the summer
months in the North Atlantic region.
Dividing the quotas equally between the
three trimester seasons in the South
Atlantic also resulted in a greater
proportion of the quota being made
available during August and September
when the time/area closure off North
Carolina is no longer in effect.

Consistent with 50 CFR
635.27(b)(1)(vi), any over- or
underharvest in a given region from the
2005 first trimester season will be
carried over to the 2006 first trimester
season. This action would not change
the 2006 base landings quota or the
2006 regional quotas established in the
November 30, 2004, final rule.

In addition, the November 30, 2004,
final rule established a process for
issuing proposed and final rules to
notify interested parties of season
lengths and quotas and to facilitate
public comment.

Annual Landings Quotas

Pursuant to Amendment 1, the 2006
annual base landings quotas are 1,017
mt dw (2,242,078 1b dw) for LCS and
454 mt dw (1,000,888.4 1b dw) for SCS.
The 2006 quota levels for pelagic, blue,
and porbeagle sharks are 488 mt dw
(1,075,844.8 1b dw), 273 mt dw
(601,855.8 Ib dw), and 92 mt dw
(202,823.2 Ib dw), respectively. This
proposed rule does not propose any
changes to these overall base landings
quotas.

As of August 22, 2005, the overall
2005 first trimester season quotas for
LCS and SCS had not been exceeded.

Reported landings of LCS for all regions
combined were at 84 percent (249.6 mt
dw) of the LCS first trimester season
quota (295.9 mt dw), and SCS landings
for all regions combined were at 30
percent (74.6 mt dw) of the overall SCS
trimester quota (246.0 mt dw).

Gulf of Mexico Regional Landings
Quotas

For all regions, the proposed quotas
may change depending on any updates
to the reported landings from the 2005
first trimester season. In 2005,
preliminary data indicate that for LCS,
the Gulf of Mexico had an underharvest
of 46.7 mt dw in the first trimester
season. As a result, the Gulf of Mexico
LCS quota for the 2006 first trimester
season is proposed to be 222.8 mt dw,
((1,017*0.52*0.333)+46.7).

In 2005, preliminary data indicate
that for SCS, the Gulf of Mexico had an
overharvest of 0.3 mt dw in the first
trimester season. As a result, the Gulf of
Mexico SCS quota for the 2006 first
trimester season is proposed to be 14.8
mt dw, ((454*0.10*0.333)-0.3).

South Atlantic Regional Landings
Quotas

In 2005, preliminary data indicate
that for LCS, the South Atlantic had an
underharvest of 2.4 mt dw in the first
trimester season. As a result, the South
Atlantic LCS quota for the 2006 first
trimester season is proposed to be 141.3
mt dw, ((1,017*0.41*0.333)+2.4).

In 2005, preliminary data indicate
that for SCS, the South Atlantic had an
underharvest of 153.1 mt dw in the first
trimester season. As a result, the South
Atlantic SCS quota for the 2006 first
trimester season is proposed to be 284.6
mt dw, ((454*0.87*0.333)+153.1).

North Atlantic Regional Landings
Quotas

In 2005, preliminary data indicate
that for LCS, the North Atlantic had an
underharvest of 2.5 mt dw in the first
trimester season. The North Atlantic
LCS quota for the 2006 first trimester
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season is proposed to be 5.3 mt dw,
((1,017*0.07*0.04)+2.5).

In 2005, preliminary data indicate
that for SCS, the North Atlantic had an
underharvest of 18.6 mt dw in the first
trimester season. As a result, the North
Atlantic SCS quota for the 2006 first
trimester season is proposed to be 18.7
mt dw, ((454*0.03*0.01)+18.6).

Pelagic Shark Quotas

As of August 2005, approximately
23.1 mt dw had been reported landed in
the 2005 first trimester fishing season in
total for pelagic, blue, and porbeagle
sharks combined. Thus, the pelagic
shark quota does not need to be reduced
consistent with the current regulations
50 CFR 635.27(b)(1)(iv). The 2006 first
trimester season quotas for pelagic, blue,
and porbeagle sharks are proposed to be
162.7 mt dw (358,688 Ib dw), 91 mt dw
(200,619 Ib dw), and 30.7 mt dw (67,681
Ib dw), respectively.

Proposed Fishing Season Notification
for the First Trimester Season

The first trimester fishing season of
the 2006 fishing year for SCS, pelagic
sharks, blue sharks, and porbeagle
sharks in the northwestern Atlantic
Ocean, including the Gulf of Mexico
and the Caribbean Sea, is proposed to
open on January 1, 2006. When quotas
are projected to be reached for the SCS,
pelagic, blue, or porbeagle sharks, the
Assistant Administrator (AA) will file
notification of closures at the Office of
Federal Register at least 14 days before
the effective date, consistent with 50
CFR 635.28(b)(2).

The first trimester fishing season of
the 2006 fishing year for LCS is
proposed to open on January 1, 2006, in
the South Atlantic, North Atlantic, and
Gulf of Mexico regions. To estimate the
LCS fishery closing dates for the first
trimester season, NMFS calculated the
average catch rates from January
through April during the first season in
recent years (2002—2005). Because state
landings during a Federal closure are
counted against the quota, NMFS also
calculated the average amount of quota
reported received during the Federal
closure dates of the years used to
estimate catch rates.

Pursuant to 50 CFR 635.5(b)(1), shark
dealers must report any sharks received
twice a month. More specifically, sharks
received between the first and 15th of
every month must be reported to NMFS
by the 25th of that same month and
those received between the 16th and the
end of the month must be reported to
NMEFS by the 10th of the following
month. Thus, in order to provide
consistency and predictability in
managing the fishery, NMFS proposes to

close the Federal LCS fishery on either
the 15th or the end of any given month.

Based on the average January through
April LCS catch rates in recent years in
the Gulf of Mexico region,
approximately 91 percent of the
available first trimester LCS quota
(222.8 mt dw) would likely be taken by
the second week in April, and 103
percent of the available LCS quota
would likely be taken by the end of
April. Dealer data also indicate that, on
average, approximately 5.4 mt dw of
LCS has been reported received by
dealers during a Federal closure. This is
approximately 2.4 percent of the
proposed available quota. If catch rates
in 2006 are similar to the average catch
rates from 2002 through 2005, 93.4
percent (91 + 2.4 percent) of the first
trimester quota could be caught by the
second week in April. If the fishery
remains open until the end of April, the
quota could be exceeded (103 + 2.4 =
105.4 percent). Thus, NMFS proposes to
close the fishery in the Gulf of Mexico
on April 15, 2006.

Based on the average January through
April LCS catch rates in recent years in
the South Atlantic region, and
accounting for the reduction in effort
due to the time/area closure off North
Carolina, approximately 79 percent of
the available first trimester LCS quota
(141.3 mt dw) would likely be taken by
the second week in March, and 88
percent of the available LCS quota
would likely be taken by the end of
March. Dealer data also indicate that, on
average, approximately 28 mt dw of LCS
has been reported received by dealers
during a Federal closure. This is
approximately 20 percent of the
proposed available quota. If catch rates
in 2006 are similar to the average catch
rates from 2002 through 2005, 99
percent (79 + 20 percent) of the first
trimester quota could be caught by the
second week in March. If the fishery
remains open until the end of March,
the quota could be exceeded (88 + 20 =
108 percent). Thus, NMFS proposes to
close the fishery in the South Atlantic
on March 15, 2006.

Based on the average January through
April LCS catch rates in recent years in
the North Atlantic region,
approximately 57 percent of the
available first trimester LCS quota (5.4
mt dw) would likely be taken by the end
of April. Dealer data also indicate that
no LCS landings have been reported
received by dealers after a Federal
closure and before the start of the
second trimester season on May 1, 2006.
Accordingly, NMFS proposes to close
the fishery in the North Atlantic on
April 30, 2006.

Request for Comments

Comments on the proposed rule may
be submitted via email, mail, or fax by
November 7, 2005 (see DATES and
ADDRESSES).

Classification

This proposed rule is published under
the authority of the Magnuson-Stevens
Act, 16 U.S.C. 1801 et seq. Consistent
with 50 CFR 635.27(b)(1)(vi), the
purpose of this action is to adjust the
LCS trimester quotas based on over- or
underharvests from the 2005 fishing
season, and to announce the 2006 first
trimester season opening and closing
dates. This proposed rule will not
increase the overall quotas or landings
for LCS or SCS, and is not expected to
increase fishing effort or protected
species interactions.

On November 30, 2004, NMFS
published a final rule (69 FR 69537)
that, among other things, adjusted the
2005 regional quotas for LCS and SCS
based on updated landings information
and divided the quotas among the three
trimester seasons. A final regulatory
flexibility analysis (FRFA) conducted
for the November 2004 rule indicated
that there were approximately 253
directed commercial shark permit
holders, 358 incidental commercial
shark permit holders, and 267
commercial shark dealers, all of which
are considered small entities according
to the Small Business Administration’s
standard for defining a small entity (5
U.S.C. 603(b)(3)). The FRFA concluded
that overall economic impacts of
adjusting the regional quotas on these
small entities were expected to be
minimal. As of April 20, 2005, there
were approximately 229 directed
commercial shark permit holders, 321
incidental commercial shark permit
holders, and 230 commercial shark
dealers.

This proposed rule would not change
the overall LCS or SCS base landings
quotas or the overall regional quotas
established in the November 2004 rule,
or implement any new management
measures not previously considered,
and is not expected to increase fishing
effort or protected species interactions.
This proposed rule would adjust the
quotas for each of the regions based on
underharvests from the 2005 first
trimester season consistent with 50 CFR
635.27(b)(1)(vi).

The Gulf of Mexico was the only
region with an overharvest of 0.3 mt dw
of its SCS quota, and will have its SCS
regional quota lowered by this
corresponding amount. The 2003
average ex-vessel price for LCS flesh
was $0.78/1b dw, and the average ex-
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vessel price for SCS flesh was $0.43/1b
dw. Although shark fins command a
higher price ($17.09/1b dw), they
represent only a small proportion of the
total landings. The Gulf of Mexico
experienced a net underharvest of 46.7
mt dw (+$80,304, excluding fins) of
LCS, and a net overharvest of 0.3 mt dw
(-$284) of SCS during the 2005 first
trimester season. Thus the net economic
impact to the Gulf of Mexico is
approximately +$80,020. This
represents approximately 20 percent of
the estimated 2006 first trimester gross
revenue of $397,154, ($383,124 for LCS,
excluding fins, + $13,875 for SCS) for
the Gulf of Mexico region. Given that
there are approximately 35 active shark
vessels (defined as vessels with greater
than 25 percent of landings derived
from sharks as reported in the snapper-
grouper logbook) in the Gulf of Mexico,
this could result in an increase in
revenue of approximately $2,286 per
vessel during the 2006 first trimester
season.

For the South Atlantic and North
Atlantic, which both experienced
underharvests of 2.4 and 2.5 mt dw for
LCS, respectively, and 153.1 and 18.6
mt dw for SCS, respectively, during the
2005 first trimester season, the net
economic impact would also be
positive. For the South Atlantic, if the
entire quota is caught, this could result

in a net economic benefit of
approximately $149,262, ($4,127 for
LCS, excluding fins, + $145,135 for
SCS). This represents approximately 29
percent of the estimated 2006 first
trimester season gross revenue of
$512,771, ($242,977 for LCS, excluding
fins, + $269,794 for SCS) for the South
Atlantic region. Given that there are
approximately 28 active shark vessels in
the South Atlantic, this could result in
an increase in revenue of approximately
$5,330 per vessel during the 2006 first
trimester season.

For the North Atlantic, if the entire
quota is caught, this could result in an
economic benefit of approximately
$4,299 for LCS, excluding fins, +
$17,632 for SCS. This represents
approximately 16 percent of the 2006
first trimester season gross revenue of
$26,840, ($9,113 for LCS, excluding fins,
+ $17,727 for SCS) for the North
Atlantic region. Given that there are
fewer than 10 active shark vessels in the
North Atlantic, this could result in an
increase in revenue of approximately
$2,684 per vessel during the 2006 first
trimester season. The increases in
possible revenue as a result of
transferring the underharvests are only
potential amounts that may or may not
be realized. If it is not realized, then
there would be no economic impact
because the fishermen did not receive

any benefit from the transfer. If it is
realized, then it will result in a positive
impact as described above. Thus, the
Chief Counsel for Regulation at the
Department of Commerce certified to
the Chief Counsel for Advocacy at the
Small Business Administration that this
action would not have a significant
economic impact on a substantial
number of small entities beyond those
considered in Amendment 1, or the
November 2004 final rule (69 FR 69537).

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMEFS has determined preliminarily
that these regulations would be
implemented in a manner consistent to
the maximum extent practicable with
the enforceable policies of those coastal
states on the Atlantic including the Gulf
of Mexico and Caribbean that have
approved coastal zone management
programs. Letters have been sent to the
relevant states asking for their
concurrence.

Dated: October 3, 2005.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 05-20111 Filed 10-3-05; 2:24 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket Number FV-05-304]

United States Standards for Grades of
Fresh Asparagus

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) of the Department of
Agriculture (USDA) is soliciting
comments on its proposal to revise the
United States Standards for Grades of
Fresh Asparagus. At a 2003 meeting of
the Fruit and Vegetable Industry
Advisory Committee, AMS was asked to
review all the fresh fruit and vegetable
grade standards for usefulness in
serving the industry. As a result, AMS
has noted the current U.S. Grade
standards do not have provisions for
grading purple or white asparagus. The
proposed revision will allow purple or
white asparagus to be certified to a U.S.
grade.

DATES: Comments must be received by
December 5, 2005.

ADDRESSES: Interested persons are
invited to submit written comments to
the Standardization Section, Fresh
Products Branch, Fruit and Vegetable
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
1400 Independence Ave. SW., Room
1661 South Building, Stop 0240,
Washington, DC 20250-0240; Fax (202)
720-8871; E-mail
FPB.DocketClerk@usda.gov. Comments
should make reference to the dates and
page number of the issue of the Federal
Register and will be made available for
public inspection in the above office
during regular business hours. The
current United States Standards for
Grades of Fresh Asparagus, along with
the proposed changes, will be available
either through the address cited above

or by accessing the AMS Home Page on
the Web at http://www.ams.usda.gov/
standards/stanfrfv.htm.

FOR FURTHER INFORMATION CONTACT:
Cheri L. Emery, at the above address or
call (202) 720-2185; E-mail
Cheri.Emery@usda.gov.

SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
of 1946 (7 U.S.C. 1621-1627), as
amended, directs and authorizes the
Secretary of Agriculture “To develop
and improve standards of quality,
condition, quality, grade and packaging
and recommend and demonstrate such
standards in order to encourage
uniformity and consistency in
commercial practices.” AMS is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural commodities
and makes copies of official standards
available upon request. The United
States Standards for Grades of Fruits
and Vegetables not connected with
Federal Marketing Orders or U.S. Import
Requirements, no longer appear in the
Code of Federal Regulations, but are
maintained by the USDA/AMS/Fruit
and Vegetable Programs.

AMS is proposing to revise the U.S.
Standards for Grades of Fresh Asparagus
using the procedures that appear in part
36, title 7 of the Code of Federal
Regulations (7 CFR part 36).

Background

At a meeting of the Fruit and
Vegetable Industry Committee, AMS
was asked to review all the fresh fruit
and vegetable grade standards for
usefulness in serving the industry. As a
result, AMS has identified the U.S.
Standards for Grades of Fresh Asparagus
color requirement for possible updating.
The color requirement only provides for
the grading of green color asparagus and
not purple or white asparagus.

Prior to undertaking research and
other work associated with a revision of
the grade, AMS published a notice on
March 29, 2005 in the Federal Register
(70 FR 59) soliciting comments on the
possible revision of the United States
Standards for Grades of Fresh
Asparagus.

In response to the request for
comments, AMS received three
comments on the proposed revision.
One comment was from an industry
group supporting the proposal. The
second comment was from a private

individual that did not support the
revision and was generally opposed to
a federal grade standard. And the third
comment was from another industry
group supporting the development of
standards for white and purple
asparagus. However, the commenter
believes that separate standards are
needed, noting that any change to the
current standards would compromise
the fresh green asparagus marketing
standards. We disagree that separate
standards for white and purple
asparagus are necessary and no change
to the current green asparagus
requirements are anticipated. The
comments are available by accessing
AMS’s Home Page on the Internet at:
http://www.ams.usda.gov/
fvfpbdocketlist.htm.

AMS believes that a revision to
include purple and white requirements
in the color section of the standards is
warranted to facilitate the marketing of
purple and white asparagus and
improve the usefulness of the standards
in better serving the industry.

Additionally, AMS is eliminating the
unclassified category. This section is
being removed in all standards, when
they are revised. This category is not a
grade and only serves to show that no
grade has been applied to a lot or
shipment.

The official grade of a lot or shipment
of fresh asparagus covered by the
standards is determined by the
procedures set forth in the Regulations
Governing Inspection, Certification, and
Standards of Fresh Fruits, Vegetables
and Other Products (Sec. 51.1 to 51.61).

This notice provides a 60-day
comment period for interested parties to
comment on changes to the standards.

Authority: 7 U.S.C. 1621-1627.
Dated: October 3, 2005.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-20091 Filed 10-5-05; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
[Docket Number FV-05-309]

United States Standards for Grades of
Dewberries and Blackberries

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) published a notice
soliciting comments on a proposal to
revise the color requirements in the
voluntary United States Standards for
Grades of Dewberries and Blackberries.
The Agency has decided not to proceed
further with this action due to the
comments and concerns received from
the industry.

EFFECTIVE DATE: October 6, 2005.

FOR FURTHER INFORMATION CONTACT:
Cheri L. Emery, Standardization
Section, Fresh Products Branch, Fruit
and Vegetable Programs, Agricultural
Marketing Service, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Room 1661 South
Building, STOP 0240, Washington, DC
20250-0240, Fax (202) 720-8871 or call
(202) 720-2185; E-mail
Cheri.Emery@usda.gov. The United
States Standards for Grades of
Dewberries and Blackberries are
available either through the address
cited above or by accessing the Fresh
Products Branch Web site at: http://
www.ams.usda.gov/standards/
stanfrfv.htm.

Background

At a 2003 meeting with the Fruit and
Vegetable Industry Advisory Committee,
AMS was asked to review all the fresh
fruit and vegetable grade standards for
usefulness in serving the industry. AMS
had identified the United States
Standards for Grades of Dewberries and
Blackberries for a possible revision. The
United States Standards for Grades of
Dewberries and Blackberries were last
amended on February 13, 1928.

On June 21, 2005, a notice seeking
comments on the possible revision of
the standards to allow for a lesser
amount of color or varying shades of
color was published in the Federal
Register (70 FR 21392) with the
comment period ending August 22,
2005.

Two comments were received from
the industry during the official period
for comment. Both comments received
did not support the revision of the
standards based on color being a factor
of the ripening process, and the effect

that it has on the marketing of
dewberries and blackberries.

After reviewing and considering the
comments received, the Agency has
decided not to proceed further with this
action.

Authority: 7 U.S.C. 1621-1627.
Dated: October 3, 2005.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-20095 Filed 10-5-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

Lake Tahoe Basin Federal Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Lake Tahoe Basin Federal
Advisory Committee will hold a
meeting on October 25, 2005, at the Inn
by the Lake, 3300 Lake Tahoe Blvd.,
South Lake Tahoe, CA 96150. This
Committee, established by the Secretary
of Agriculture on December 15, 1998 (64
FR 2876), is chartered to provide advice
to the Secretary on implementing the
terms of the Federal Interagency
Partnership on the Lake Tahoe Region
and other matters raised by the
Secretary.

DATES: The meeting will be held
October 25, 2005, beginning at 3:15 p.m.
and ending at 5 p.m.

ADDRESSES: The meeting will be held at
the Inn by the Lake, 3300 Lake Tahoe
Blvd., South Lake Tahoe, CA 96150.
FOR FURTHER INFORMATION CONTACT:
Gloria Trahey, Lake Tahoe Basin
Management Unit, Forest Service, 35
College Drive, South Lake Tahoe, CA
96150, (530) 543-2643.

SUPPLEMENTARY INFORMATION: The
committee will meet jointly with the
Lake Tahoe Basin Executives
Committee. Items to be covered on the
agenda include: (1) The Environmental
Improvement Program at Lake Tahoe;
(2) the Southern Nevada Public Land
Management Act—Round 7; and, (3)
Public Comment. All Lake Tahoe Basin
Federal Advisory Committee meetings
are open to the public. Interested
citizens are encouraged to attend at the
above address. Issues may be brought to
the attention of the Committee during
the open public comment period at the
meeting or by filing written statements
with the secretary for the Committee
before or after the meeting. Please refer
any written comments to the Lake

Tahoe Basin Management Unit at the
contact address stated above.

Dated: September 30, 2005.
Tyrone Kelley,
Deputy Forest Supervisor.
[FR Doc. 05—-20053 Filed 10-5—-05; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Foreign—-Trade Zones Board
[Docket T-3-2005]

Foreign—-trade Zone 77 — Memphis,
Tennessee, Application for Temporary/
interim Manufacturing Authority,
Brother Industries (U.S.A.) Inc.,
(Manufacture/Refurbish Toner
Cartridges), Bartlett, Tennessee

An application has been submitted to
the Executive Secretary of the Foreign—
Trade Zones Board (the Board) by the
City of Memphis and Shelby County,
Division of Planning and Economic
Development, grantee of FTZ 77,
requesting temporary/interim
manufacturing (T/IM) authority within
Subzone 77B at the Brother Industries
(U.S.A.) Inc. plant located in Bartlett,
Tennessee. The application was filed on
September 29, 2005.

The Brother facility (260 employees;
annual capacity for 120,000 toner
cartridges) is located within Subzone
77B. Under T/IM procedures, the
company has requested authority to
manufacture, remanufacture, charge and
recharge toner cartridges (HTS 8472.90
and 8473.30; these products enter the
United States duty free). The company
may source the following items from
abroad for manufacturing of one or both
of the finished products under T/IM
authority, as delineated in Brother’s
application: toner (HTS 3707.90); toner
caps (3923.50); collars, guards, and
covers (3926.90); seals (5911.90); labels
(4821.10); developer rollers (9009.99);
bearings (8483.30); springs (7320.20);
gears (8483.90); retaining rings
(7318.29); washers (7318.22); and
“lower film” (3919.90). Duty rates on
these inputs range from duty—free to
6.5%. T/IM authority could be granted
for a period of up to two years. Brother
has also submitted a request for
permanent FTZ manufacturing authority
(for which Board filing is pending),
which includes five additional inputs.

FTZ procedures would allow Brother
to elect the finished—product duty rates
for the imported production inputs
listed above. The company indicates
that it would also realize logistical/
paperwork savings under FTZ
procedures.Public comment is invited
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from interested parties. Submissions
shall be addressed to the Board’s
Executive Secretary at one of the
following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign—Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building - Suite 4100W,
1099 14th St. NW, Washington, D.C.
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign—Trade-Zones Board,
U.S. Department of Commerce, FCB -
Suite 4100W, 1401 Constitution Ave.
NW, Washington, D.C. 20230.

The closing period for their receipt is
November 7, 2005.

A copy of the application will be
available for public inspection at the
Office of the Foreign-Trade Zones
Board’s Executive Secretary at the first
address listed above.

Dated: September 29, 2005.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 05—-20116 Filed 10-5—-05; 8:45 am)]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
[Docket No. 050923246—-5246-01]

National Defense Stockpile Market
Impact Committee Request for Public
Comments on the Potential Market
Impact of Proposed Stockpile
Disposals for FY 2007

AGENCY: U.S. Department of Commerce.
ACTION: Notice of inquiry.

SUMMARY: This notice is to advise the
public that the National Defense
Stockpile Market Impact Committee, co-
chaired by the Departments of
Commerce and State, is seeking public
comments on the potential market
impact of the proposed disposal levels
for excess materials from the National
Defense Stockpile for the Fiscal Year

(FY) 2007 Annual Materials Plan (AMP).

DATES: Comments must be received by
November 7, 2005.

ADDRESSES: Written comments should
be sent to either William J. Denk, Co-
chair, National Defense Stockpile
Market Impact Committee, Office of
Strategic Industries and Economic
Security, Room 3876, Bureau of
Industry and Security, U.S. Department

of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; Fax: (202) 482-5650; E-mail:
wdenk@bis.doc.gov; or to Stanley
Specht, Co-chair, National Defense
Stockpile Market Impact Committee,
Office of Bilateral Trade Affairs, Bureau
of Economic and Business Affairs, U.S.
Department of State, Fax: (202) 647—
8758; E-mail: spechtsh@state.gov.

FOR FURTHER INFORMATION CONTACT:
Eddy Aparicio, Office of Strategic
Industries and Economic Security,
Bureau of Industry and Security, U.S.
Department of Commerce, telephone:
(202) 482-8234; E-mail:
eaparici@bis.doc.gov.

SUPPLEMENTARY INFORMATION: Under the
authority of the Strategic and Critical
Materials Stock Piling Act of 1979, as
amended (50 U.S.C. 98 et seq.), the
Department of Defense (DOD), as
National Defense Stockpile Manager,
maintains a stockpile of strategic and
critical materials to supply the military,
industrial, and essential civilian needs
of the United States for national
defense. Section 3314 of the Fiscal Year
(FY) 1993 National Defense
Authorization Act (NDAA) (50 U.S.C.
98h-1) formally established a Market
Impact Committee (the Committee) to
“advise the National Defense Stockpile
Manager on the projected domestic and
foreign economic effects of all
acquisitions and disposals of materials
from the stockpile * * *” The
Committee must also balance market
impact concerns with the statutory
requirement to protect the Government
against avoidable loss.

The Committee is comprised of
representatives from the Departments of
Commerce, State, Agriculture, Defense,
Energy, Interior, Treasury, and
Homeland Security, and is co-chaired
by the Departments of Commerce and
State. The FY 1993 NDAA directs the
Committee to consult with industry
representatives that produce, process, or
consume the materials contained in the
stockpile.

In Attachment 1, the Defense National
Stockpile Center (DNSC) lists the
proposed quantities that are enumerated
in the stockpile inventory for the FY
2007 Annual Materials Plan (AMP). The
Committee is seeking public comments
on the potential market impact of the
sale of these materials.

The quantities listed in Attachment 1
are not disposal or sale target quantities.

They are only a statement of the
proposed maximum disposal quantity of
each listed material that may be sold in
a particular fiscal year by the DNSC.

The quantity of each material that will
actually be offered for sale will depend
on the market for the material at the
time of the offering as well as on the
quantity of each material approved for
disposal by Congress.

The Committee requests that
interested parties provide written
comments, supporting data and
documentation, and any other relevant
information on the potential market
impact of the sale of these commodities.
Although comments in response to this
Notice must be received by November 7,
2005 to ensure full consideration by the
Committee, interested parties are
encouraged to submit comments and
supporting information at any time
thereafter to keep the Committee
informed as to the market impact of the
sale of these commodities. Public
comments are an important element of
the Committee’s market impact review
process.

Public comments received will be
made available at the Department of
Commerce for public inspection and
copying. Anyone submitting business
confidential information should clearly
identify the business confidential
portion of the submission and also
provide a non-confidential submission
that can be placed in the public record.
The Committee will seek to protect such
information to the extent permitted by
law.

The records related to this Notice will
be made accessible in accordance with
the regulations published in Part 4 of
Title 15 of the Code of Federal
Regulations (15 CFR 4.1, et seq.).
Specifically, the Bureau of Industry and
Security’s Freedom of Information Act
(FOIA) reading room is located on its
Web page found at http://
www.bis.doc.gov/foia/default.htm.
Copies of the public comments received
will be maintained on the Web site. If
requesters cannot access the Web site,
they may call (202) 482—-2165 for
assistance.

Dated: September 30, 2005.
Matthew S. Borman,
Deputy Assistant Secretary for Export
Administration.

Attachment 1

PROPOSED FY 2007 ANNUAL MATERIALS PLAN

Material

Quantity Footnote

Aluminum Oxide, Abrasive

6,000
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PROPOSED FY 2007 ANNUAL MATERIALS PLAN—Continued

Material Unit Quantity Footnote
Bauxite, Metallurgical JAMaICAN ...........cooiiiiiiiiiiiieie e LDT .......... 2,000,000
Bauxite, Metallurgical Surinam 2,000
Bauxite, REfTaCIONY ...ttt et e e st e e an e e e e nae e e enneas LCT .......... 10,000
(271 Y O U P PP ST s 4,000
Beryllium Metal ..........cccooveeeeene 40
Beryllium Copper Master Alloy ... 1,200
Chromite, Chemical .................... ... | SDT ......... 5,000
Chromite, Refractory ..... ... | SDT ......... 93,000
Chromium, Ferro ........ e | ST s 150,000
Chromium, Metal ... v | ST s 1,000
Cobalt ..o ... | LBCo ...... 2,000,000 1
Columbium Concentrates .... LB Cb ...... 560,000
Columbium Metal Ingots .. LB Cb ... 20,000
Diamond Stone ................ v [ Ct e, 520,000 1
Fluorspar, Acid Grade ................ ... | SDT ......... 12,000 1
Fluorspar, Metallurgical Grade ... ... | SDT ......... 60,000 1
(1T 0 aT= Ta T o USSP PSRRI 8,000
(1= o] T (YOS POPUROPR 60 1
lodine ............... 1,000,000 1
Jewel Bearings 82,051,558 1
Lead ..o 35,000 1
Manganese, Battery Grade, NAtUral ............cooiiiiiiiiiiii e SDT ......... 30,000 1
Manganese, Battery Grade, SYNthetiC .........ccoooiiiiiiiiiiii e SDT ........ 3,011
Manganese, Chemical Grade .................. ... | SDT ......... 40,000
Manganese, Ferro .........ccoceeeenee. 5] 100,000
Manganese, Metallurgical Grade ... ... | SDT ......... 500,000
Mica, All ..o, e | LB e 17,000 1
Platinum .............. e | TrOz ... 9,000 1
Platinum—Iridium TrOz ... 6,000
Quinidine ............. ... |Av Oz ....... 21,000
TalC oo, voe | ST el 1,000
Tantalum Carbide Powder ... .. | LBTa..... 4,000
Tantalum Metal Powder ....... ... |LBTa ...... 10,000 1
Tantalum Minerals ........... ... | LBTa..... 500,000
Tantalum Oxide ..... .. | LBTa ..... 20,000
N I S MT ........... 12,000
TUNGSIEN FEITO ..ttt ettt b e ae e e sbe e st e esbe e e bt e sreesnee e LBW ... 300,000 1
Tungsten Metal Powder .............. LBW ....... 300,000
Tungsten Ores & Concentrates .. . | LBW ... 8,000,000
VTE, Chestnut .......cccccccvveevcneenne v [ LT s 120 1
AV I I @ TUT=T o] = Lol o[ U PURRRPPPP LT e 6,000
VTE, WAIE .....eeeeeeeeeeeeee ettt e e e et e e s e e e e e e e st e e e ssae e e sasaeeesnsaeeanseeeanneeaeensenannns LT s 300 1
A | o Lo PRSP PUPRRRRURE ST e 50,000

Notes:
1. Actual quantity will be limited to remaining inventory.

[FR Doc. 05-20044 Filed 10-5-05; 8:45 am]  Japan pursuant to section 751(c) of the telephone: (202) 482—-0371 and (202)
BILLING CODE 3510-33-P Tariff Act of 1930, as amended (‘“the 482-0182, respectively.

Act”). The Department conducted an SUPPLEMENTARY INFORMATION:

expedited (120-day) sunset review of
DEPARTMENT OF COMMERCE this order. As a result of this sunset Background:

review, the Department finds that
revocation of the antidumping duty

International Trade Administration On March 1, 2005, the Department

published the notice of initiation of the

(A-588-703) order would be likely to lead to second sunset review of the
continuation or recurrence of dumping. id ine d d .
Internal-Combustion Forklift Trucks : . : P antidumping duty order covering
° The dumping margins are identified in  jpternal-combustion forklift trucks from

from Japan; Final Results of the

the Final Results of Review section of i

Expedited Sunset Review of the e ; f Japan pursgalnt.to sectlpn 751(c) of the

. . 1s nouce. Act. See Initiation of Five-year (Sunset)
Antidumping Duty Order .

L EFFECTIVE DATE: October 6, 2005. Reviews, 70 FR 9919 (March 1, 2005).

AGENCY: Import Administration, On May 16, 2005, the Department
International Trade Administration, FOR FURTHER INFORMATION CONTACT: extended the period of time for making
Department of Commerce. David Layton or David Goldberger, AD/ its determination by 90 days pursuant to
SUMMARY: On March 1, 2005, the CVD Operations, Office 1, Import section 751(c)(5)(B) of the Act. See
Department of Commerce (“the Administration, International Trade Extension of Time Limits for the Final
Department”) initiated a sunset review  Administration, U.S. Department of Results of Sunset Reviews of
of the antidumping duty order on Commerce, 14th Street & Constitution Antidumping and Countervailing Duty

internal-combustion forklift trucks from Avenue, NW, Washington, DC 20230; Orders, 70 FR 25808 (May 16, 2005).
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The Department received the Notice of
Intent to Participate from NACCO
Materials Handling Group, Inc.
(NMHG), a domestic interested party,
within the deadline specified in section
351.218(d)(1)(i) of the Department’s
regulations (Sunset Regulations). NMHG
claimed interested party status under
section 771(9)(C) of the Act, as a
manufacturer of the domestic like
product in the United States.

We received complete substantive
responses from NMHG within the 30-
day deadline specified in 19 CFR
351.218(d)(3)(1). We received no
responses from the respondent
interested parties. As a result, pursuant
to section 751(c)(3)(B) of the Act and 19
CFR 351.218(e)(1)(ii)(C)(2), the
Department conducted an expedited
(120-day) sunset review of this order.

Scope of the Order

The products covered by this order
are certain internal-combustion,
industrial forklift trucks, with lifting
capacity of 2,000 to 15,000 lbs. Imports
of these products were classified under
item numbers 692.4025, 692.4030, and
692.4070 of the Tariff Schedules of the
United States Annotated (TSUSA) and
are currently classifiable under
Harmonized System (HTSUS) item
numbers 8427.20.00, 8427.90.00, and
8431.20.00. Although the HTSUS item
numbers are provided for convenience
and customs purposes, the written
description remains dispositive.

The products covered by this order
are further described as follows:
Assembled, not assembled, and less
than complete, finished and not
finished, operator-riding forklift trucks
powered by gasoline, propane, or diesel
fuel internal-combustion engines of off-
the-highway types used in factories,
warehouses, or transportation terminals
for short—distance transport, towing, or
handling of articles. Less than complete
forklift trucks are defined as imports
which include a frame by itself or a
frame assembled with one or more
component parts. Component parts of
the subject forklift trucks which are not
assembled with a frame are not covered
by this order.

Products not covered by this order are
genuinely used forklifts. For the
purposes of this antidumping duty
order, we consider any forklift to be
used if, at the time of entry into the
United States, the importer can
demonstrate to the satisfaction of the
U.S. Customs and Border Protection
(CBP) that the forklift was manufactured
in a calendar year at least three years
prior to the year of entry into the United
States. The importer must show
documentation from industrial

publications that reconcile the serial
number and year of manufacture of the
forklift. If the calendar year of
manufacture is at least three years prior
to its year of entry into the United
States, it will not be subject to the
suspension of liquidation or any
assessment of antidumping duties. For
example, if a forklift is entered or
withdrawn from warehouse, for
consumption in June 1988 and if the
importer demonstrates through
industrial publications that the forklift
was manufactured in or before calendar
year 1985, that forklift will not be
covered by this order.

Analysis of Comments Received

All issues raised in this review are
addressed in the Issues and Decision
Memorandum for the Expedited Sunset
Review of the Antidumping Duty Order
on Internal-Combustion Forklift Trucks
from Japan Final Results (Decision
Memo) from Barbara E. Tillman, Acting
Deputy Assistant Secretary for Import
Administration, to Holly A. Kuga,
Acting Assistant Secretary for Import
Administration, dated September 27,
2005, which is hereby adopted by this
notice. The issues discussed in the
Decision Memo include the likelihood
of continuation or recurrence of
dumping and the magnitude of the
margins likely to prevail if the order
were to be revoked. Parties can find a
complete discussion of all issues raised
in these reviews and the corresponding
recommendations in this public
memorandum which is on file in room
B-099 of the main Commerce building.

In addition, a complete version of the
Decision Memo can be accessed directly
on the Web at http://ia.ita.doc.gov/frn.
The paper copy and electronic version
of the Decision Memo are identical in
content.

Final Results of Review

We determine that revocation of the
antidumping duty order on internal—
combustion forklift trucks from Japan
would be likely to lead to continuation
or recurrence of dumping at the
following weighted—average percentage
margins:

Weighted

Manufacturers/Exporters/Pro- Average

ducers Margin

(percent)
Toyota Motor COrp ......ceceeeveeenns 47.79
Nissan Motor Co., Ltd ................ 51.33
Komatsu Forklift Co., Ltd ............ 47.50
Sumitomo—-Yale Co., Ltd ............ 51.33
Toyo Umpanki Co., Ltd .............. 51.33
Sanki Industrial Co., Ltd ............. 13.65
Kasagi Forklift, InC .........ccoeeneeee 56.81
All Others ......ccocveviiiiiciieeiees 39.45

This notice also serves as the only
reminder to parties subject to
administrative protective orders
(“APQO”) of their responsibility
concerning the return or destruction of
proprietary information disclosed under
APO in accordance with 19 CFR
351.305 of the Department’s regulations.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective orders
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing the
results and notice in accordance with
sections 751(c), 752, and 777(i)(1) of the
Act.

Dated: September 27, 2005.
Holly A. Kuga,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-5517 Filed 10-5-05; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-843, A-560-818 and A-570-901]

Initiation of Antidumping Duty
Investigations: Certain Lined Paper
Products From India, Indonesia, and
the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective October 6, 2005.

FOR FURTHER INFORMATION CONTACT:
Christopher Hargett (India), Brandon
Farlander (Indonesia), or Charles Riggle
(People’s Republic of China), AD/CVD
Operations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-4161, (202) 482-0182 and (202)
482-0650, respectively.

Initiation of Investigations

The Petitions

On September 9, 2005, the
Department of Commerce (‘“‘the
Department”) received Petitions (“‘the
Petitions”) concerning imports of
certain lined paper products (“CLPP”’)
from India, Indonesia, and the People’s
Republic of China (“PRC”) filed in
proper form by the Association of
American School Paper Suppliers and
its individual members (MeadWestvaco
Corporation; Norcom, Inc.; and Top
Flight, Inc.) (“Petitioner”’) on behalf of
the domestic industry and workers
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producing CLPP. On September 21,
2005, the Department issued a memo
clarifying that the official filing date of
the Petitions was September 9, 2005.
See Memorandum from the Team to
Acting Deputy Assistant Secretary
Barbara Tillman: Decision
Memorandum Concerning Filing Date of
Petitions, September 21, 2005. The
period of investigation (“POI”) for India
and Indonesia is July 1, 2004, through
June 30, 2005. The POI for the PRC is
January 1, 2005, through June 30, 2005.
In accordance with section 732(b) of
the Tariff Act of 1930, as amended (‘“‘the
Act”), Petitioner alleged that imports of
CLPP from India, Indonesia and the PRC
are being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Act, and that such imports are
materially injuring and threaten to
injure an industry in the United States.

Scope of Investigations
See Scope Appendix.
Comments on Scope of Investigations

During our review of the Petitions, we
discussed the scope with Petitioner to
ensure that it accurately reflects the
product for which the domestic industry
is seeking relief. Moreover, as discussed
in the preamble to the Department’s
regulations, we are setting aside a
period for interested parties to raise
issues regarding product coverage. See
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27296, 27323
(May 19, 1997). The Department
encourages all interested parties to
submit such comments within 20
calendar days of publication of this
initiation notice. Comments should be
addressed to Import Administration’s
Central Records Unit in Room 1870,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230—Attention:
James Terpstra. The period of scope
consultations is intended to provide the
Department with ample opportunity to
consider all comments and consult with
interested parties prior to the issuance
of the preliminary determinations.

Determination of Industry Support for
the Petitions

Section 732(b)(1) of the Act requires
that a petition be filed by or on behalf
of the domestic industry. In order to
determine whether a petition has been
filed by or on behalf of the industry, the
Department, pursuant to section
732(c)(4)(A) of the Act, determines
whether a minimum percentage of the
relevant industry supports the petition.
A petition meets this requirement if the
domestic producers or workers who

support the petition account for: (i) At
least 25 percent of the total production
of the domestic like product; and (ii)
more than 50 percent of the production
of the domestic like product produced
by that portion of the industry
expressing support for, or opposition to,
the petition. Moreover, section
732(c)(4)(D) of the Act provides that, if
the petition does not establish support
of domestic producers or workers
accounting for more than 50 percent of
the total production of the domestic like
product, the Department shall: (i) Poll
the industry or rely on other
information in order to determine if
there is support for the petition, as
required by subparagraph (A), or (ii)
determine industry support using a
statistically valid sampling method.
Section 771(4)(A) of the Act defines
the “industry” as the producers of a
domestic like product. Thus, to
determine whether a petition has the
requisite industry support, the statute
directs the Department to look to
producers and workers who produce the
domestic like product. The International
Trade Commission (“ITC”), which is
responsible for determining whether
“the domestic industry” has been
injured, must also determine what
constitutes a domestic like product in
order to define the industry. While both
the Department and the ITC must apply
the same statutory definition regarding
the domestic like product (section
771(10) of the Act), they do so for
different purposes and pursuant to a
separate and distinct authority. In
addition, the Department’s
determination is subject to limitations of
time and information. Although this
may result in different definitions of the
like product, such differences do not
render the decision of either agency
contrary to law. See USEC, Inc. v.
United States, 132 F. Supp. 2d 1, 8 (CIT
2001), citing Algoma Steel Corp. Ltd. v.
United States, 688 F. Supp. 639, 644
(1988), aff'd 865 F.2d 240 (Fed. Cir.
1989), cert. denied 492 U.S. 919 (1989).
Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation,”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).
With regard to the domestic like
product, Petitioner does not offer a
definition of domestic like product
distinct from the scope of the
investigation. See Indonesia Initiation

Checklist, India Initiation Checklist, and
PRC Initiation Checklist at Attachment
II (Industry Support). Based on our
analysis of the information submitted in
the Petitions we have determined there
is a single domestic like product, certain
lined paper products, which is defined
further in the Scope Appendix below,
and we have analyzed industry support
in terms of that domestic like product.

Our review of the data provided in the
Petitions and other information readily
available to the Department indicates
that Petitioner has established industry
support representing at least 25 percent
of the total production of the domestic
like product; and more than 50 percent
of the production of the domestic like
product produced by that portion of the
industry expressing support for or
opposition to the Petitions, requiring no
further action by the Department
pursuant to section 732(c)(4)(D) of the
Act. In addition, the Department
received no opposition to the Petitions
from domestic producers of the like
product.® Therefore, the domestic
producers (or workers) who support the
Petitions account for at least 25 percent
of the total production of the domestic
like product, and the requirements of
section 732(c)(4)(A)(i) of the Act are
met. Furthermore, the domestic
producers who support the Petitions
account for more than 50 percent of the
production of the domestic like product
produced by that portion of the industry
expressing support for, or opposition to,
the Petitions. Thus, the requirements of
section 732(c)(4)(A)(ii) of the Act also
are met. Accordingly, the Department
determines that the Petitions were filed
on behalf of the domestic industry
within the meaning of section 732(b)(1)
of the Act. See Indonesia Initiation
Checklist, India Initiation Checklist, and
PRC Initiation Checklist at Attachment
II (Industry Support).

The Department finds that Petitioner
filed the Petitions on behalf of the
domestic industry because it is an
interested party as defined in section
771(9)(E) and (F) of the Act and it has
demonstrated sufficient industry
support with respect to the antidumping
investigations that it is requesting the
Department initiate. See Indonesia
Initiation Checklist, India Initiation
Checklist, and PRC Initiation Checklist
at Attachment II (Industry Support).

U.S. Price and Normal Value

The following is a description of the
allegation of sales at less than fair value

1The Department did receive a challenge to
industry support in the PRC case. See Indonesia
Initiation Checklist, India Initiation Checklist, and
PRC Initiation Checklist at Attachment II (Industry
Support).
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upon which the Department based its
decision to initiate these investigations
on India, Indonesia, and the PRC. The
sources of data for the deductions and
adjustments relating to the U.S. price,
home-market price (India and
Indonesia), constructed value (India and
Indonesia), and the factors of
production (PRC only) are also
discussed in the country-specific
Initiation Checklist. See Indonesia
Initiation Checklist, India Initiation
Checklist, and PRC Initiation Checklist.
Should the need arise to use any of this
information as facts available under
section 776 of the Act in our
preliminary or final determinations, we
will reexamine the information and may
revise the margin calculations, if
appropriate.

India
Export Price (“EP”’)

Petitioner based U.S. price on
transaction information from the Port
Import-Export Reporting Service
(“PIERS”) data intelligence service for
two Indian producers/exporters of
CLPP. Petitioner based U.S. price on
export price because it stated that
Indian producers/exporters typically
sell either directly to a distributor or
retailer in the United States or through
an unaffiliated trading company to
unrelated distributors or retailers in the
United States. In addition, the quoted
sales offers are made to the unrelated
customers for purchase prior to
importation. See Petition Volume II at
pages 2—4. Petitioner calculated EP
based on the sale of notebooks
manufactured in India by Kejriwal
Paper Ltd. (“Kejriwal”’) and the sale of
filler paper manufactured in India by
Navneet Publications (India) Ltd.
(“Navneet”), both free on board (“FOB”’)
foreign port. In terms of movement
charges, Petitioner deducted from U.S.
price the domestic freight from the
producers’ factories to the ports of
exportation, insurance fees, port
charges, brokerage and handling fees
associated with the transfer of goods to
an ocean-going vessel, and document
preparation fees. Id. at page 5 and
Exhibit II-11. To be conservative,
Petitioner stated that it made no
downward adjustment for trading
company commissions. Id. at page 3.

Normal Value (“NV”’)

To calculate NV, Petitioner provided
a price quote for one size of packaged
and lined filler paper, obtained through
foreign market research regarding
products manufactured by Navneet and
offered for sale in the Indian market. See
Petition Volume II at pages 10-11. This

sale price was offered by Navneet
without the involvement of a distributor
or agent. Petitioner has not based
normal value upon the ex-factory
normal value for Kejriwal because the
foreign market researcher found that
Kejriwal is not involved in the sale of
merchandise domestically. Petitioner
stated that Kejriwal has dedicated its
current production to producing and
selling only to the United States market.
See id.

Price-to-Constructed Value (“CV”’)
Comparisons

Petitioner has provided information
demonstrating reasonable grounds to
believe or suspect that sales of CLPP in
the home market were made at prices
below the fully absorbed cost of
production (“COP”’), within the
meaning of section 773(b) of the Act,
and requested that the Department
conduct a country-wide sales-below-
cost investigation. Pursuant to section
773(b)(3) of the Act, COP consists of the
cost of manufacturing (“COM”); selling,
general, and administrative expenses
(“SG&A™); financial expenses; and
packing expenses. Petitioner calculated
COM based on their own production
experience, adjusted for known
differences between costs incurred to
produce CLPP in the United States and
in India. Petitioner calculated the COM
as the sum of raw materials, direct labor,
and manufacturing overhead inclusive
of energy and depreciation expenses.
However, Petitioner calculated the
manufacturing overhead ratio by
dividing the manufacturing overhead
amount inclusive of depreciation
expense by the sum of raw materials,
direct labor, and energy. Petitioner then
applied this ratio to the sum of raw
materials and direct labor to calculate
the COM. Thus, Petitioner included
energy in the denominator of the
calculated overhead rate, which is not
arithmetically consistent with the raw
materials and direct labor to which it
was applied. To correct this error, we
recalculated the manufacturing
overhead ratio by dividing the
manufacturing overhead amount
inclusive of energy and depreciation
expenses by the sum of raw materials
and direct labor, and applied this ratio
to the sum of direct materials and direct
labor to calculate the COM. As a result
of changes to overhead and SG&A, the
profit ratio also changed.

To calculate SG&A and financial
expenses, Petitioner relied upon
amounts reported in Navneet’s 2004
fiscal year financial statements, an
Indian CLPP producer. In calculating
the COP, Petitioner erroneously
included certain items (e.g., rebates,

discounts, transportation expenses etc.)
in the SG&A expenses. Therefore, to
avoid double counting, we revised the
SG&A, inclusive of interest expense
ratios, and recalculated the COP. See
India Initiation Checklist. Based upon a
comparison of the prices of the foreign
like product in the home market to the
recalculated COP of the product, we
find reasonable grounds to believe or
suspect that sales of the foreign like
product were made below the COP,
within the meaning of section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating a country-
wide cost investigation.

Pursuant to sections 773(a)(4), 773(b)
and 773(e) of the Act, Petitioner also
based NV for sales in India on CV.
Petitioner calculated CV using the same
COM, SG&A, and financial expense
figures used to compute the Indian
home market costs. Consistent with
773(e)(2) of the Act, Petitioner included
in CV an amount for profit. See India
Initiation Checklist.

Indonesia

Export Price

Petitioner based U.S. price on EP,
which was based on a sales quote.
Petitioner also claims that Indonesian
producers typically sell subject
merchandise directly to a distributor or
retailer in the United States or through
an unaffiliated trading company to
unrelated distributors or retailers in the
United States. Petitioner also asserts
that the sales quote it obtained is to
unrelated customers for purchase prior
to importation. See Petition Volume III
at page 2. Petitioner claims that it was
informed of this price through a
common process of auction-style
bidding between U.S. producers and
Indonesian producers and/or exporters,
as well as through monitoring of import
manifests as collected through the
PIERS service. See Petition Volume III at
page 3. To be conservative, Petitioner
stated that it made no downward
adjustment for trading company
commissions.

Petitioner calculated an export price
based upon transaction information
concerning sales of CLPP produced in
Indonesia. Because Petitioner believes
that PT. Pabrik Kertas Tjiwi Kimia Tbk.
(“Tjiwi Kimia”) was the primary
manufacturer/exporter of CLPP to the
United States during the POI, Petitioner
calculated EP based upon sales of a
specific type of filler paper sold by
Tjiwi Kimia. See Petition Volume III at
pages 3—4.

Petitioner states that it was unable to
obtain sales terms, but based upon its
own experience, knows that CLPP is
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quoted by Indonesian producers and
exporters on a FOB export port basis.
Petitioner notes that CLPP is also sold
on a per unit basis. From the quoted
transaction price, Petitioner deducted
domestic freight from the producer’s
factory to the port of exportation, port
charges, and brokerage and handling
fees associated with the transfer of
goods to an ocean-going vessel along
with documentation fees. See Petition
Volume III at pages 4-5. Although
Petitioner also stated that it was
deducting inland freight insurance, we
see no evidence of this deduction in the
Petition. In its September 22, 2005,
submission, Petitioner provided a
revised price quote, resulting in an
adjusted EP. See the September 22,
2005, Supplemental Response at III—-
Suppl-1 and III-Suppl-9. See Indonesia
Initiation Checklist.

Normal Value

Petitioner calculated NV based upon
information on sales or offers of sales in
Indonesia of CLPP that are identical or
similar to the imported product. See
Petition at Exhibit III-3. Petitioner used
quoted transaction prices of CLPP
produced by Tjiwi Kimia and sold or
offered for sale to customers in
Indonesia. Petitioner notes that there are
differences in the physical
characteristics between the product sold
in the United States and the product
sold by Tjiwi Kimia in Indonesia.
Petitioner states that these differences
relate to paper size. Petitioner has
accounted for these differences in sizes
through a difference in merchandise
adjustment. See Petition Volume III at
page 10 and at Exhibit ITI-21. All of the
quoted prices for Indonesian home
market sales are on a per unit basis. We
have revised Petitioner’s calculation of
the exchange rate to be a simple average
of daily exchange rates during the POI
in accordance with our standard
practice.

Petitioner states that it does not have
the information concerning delivery
terms in the home market, but has
assumed delivery to customers in
Jakarta. Petitioner states that it deducted
from this price inland freight charges
from the Indonesian mill to their home
market customers, and a distributor
mark-up. In its submission, Petitioner
notes that it was not able to obtain
actual inland freight expenses incurred
by Tjiwi Kimia in shipping to its home
market customers, or by what method
the subject merchandise was shipped.
Therefore, Petitioner has used the
average of the truck and rail freight rates
as reported by the Department in its
investigation of Carbon and Certain
Alloy Steel Wire Rod From Ukraine. See

Petition Volume III at page 10-11, and
at Exhibit ITII-5, and 21. Petitioner states
that, because neither Tjiwi Kimia, the
Asia Pulp and Paper Group, nor their
wholesalers, provided a price quote for
sales in the home market when
contacted, Petitioner instead contacted a
distributor. Therefore, Petitioner has
deducted a ten percent mark-up to
reflect the “likely mark-up that a
customer would likely incur in prices
from a distributor.” See Petition Volume
IIT at page 12, and at Exhibit IIT-13.
Petitioner notes that NV was calculated
in the manner above to be conservative.
See Indonesia Initiation Checklist.

Cost of Production

Petitioner has provided information
demonstrating reasonable grounds to
believe or suspect that sales of CLPP in
the home market were made at prices
below the fully absorbed COP, within
the meaning of section 773(b) of the Act,
and requested that the Department
conduct a country-wide sales-below-
cost investigation. Pursuant to section
773(b)(3) of the Act, COP consists of
COM; SG&A; financial expenses; and
packing expenses. Petitioner calculated
COM based on the production
experience of a large U.S. CLPP
producer, adjusted for known
differences between costs incurred to
produce CLPP in the United States and
in Indonesia.

Petitioner computed factory overhead
costs (which are composed primarily of
depreciation expenses) based on Tjiwi
Kimia’s parent company’s 1999
consolidated financial statements.
However, the parent company appears
to be an integrated paper producer (i.e.,
manufactures the blank paper in rolls as
well as the final CLPP product) and, as
a result, appears to maintain a
substantial amount of fixed assets for
the production of blank paper in rolls.
In Petitioner’s calculation of COP, the
factory overhead ratio (i.e., overhead
expenses over the cost of goods sold)
was applied to Tjiwi Kimia’s total cost
of manufacturing, which included the
cost of blank paper in rolls, to obtain
factory overhead costs. In order to avoid
double-counting any factory overhead
costs incurred by the paper producer in
the paper production process that are
included in the price of blank paper, we
revised Petitioner’s calculation of
factory overhead costs by excluding
factory overhead from the blank paper
costs before applying the factory
overhead ratio to COM.

To calculate SG&A and financial
expenses, Petitioner relied upon
amounts reported in the 1999
consolidated financial statements of

Tjiwi Kimia’s parent company, Asia
Pulp & Paper Co. Ltd.

Based upon a comparison of the
prices of the foreign like product in the
home market to the calculated COP of
the product, we find reasonable grounds
to believe or suspect that sales of the
foreign like product were made below
the COP, within the meaning of section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating a country-
wide cost investigation. See Indonesia
Initiation Checklist.

Normal Value based on Constructed
Value

Pursuant to sections 773(a)(4), 773(b)
and 773(e) of the Act, Petitioner also
based NV on CV. We calculated CV
using the same COM, SG&A, and
financial expense figures used to
compute the COP. Petitioner did not
include an amount for profit in the
calculation of CV, as permitted by
773(e)(2) of the Act, because the most
recent data available (i.e., the parent
company’s 1999 consolidated financial
statements) reflected a net loss.
Therefore, Petitioner did not adjust CV
to account for profit. Should the need
arise to use the profit rate provided by
Petitioner as facts available under
section 776 of the Act in our
preliminary or final determination, we
will re-examine the information and
may, if appropriate, revise the CV
calculations. See Indonesia Initiation
Checklist.

PRC
Export Price

Petitioner based its U.S. prices on
information regarding Chinese quoted
offer prices as relayed by a U.S.
customer. Petitioner based U.S. price on
export price because it stated that
Indian producers/exporters typically
sell either directly to a distributor or
retailer in the United States or through
an unaffiliated trading company to
unrelated purchasers in the United
States. The Department deducted from
these prices the costs associated with
exporting the product, including foreign
port expense, inland insurance, and
brokerage and handling. See PRC
Initiation Checklist.

Normal Value

Petitioner stated that the PRC is a
non-market economy (“NME”’) and no
determination to the contrary has yet
been made by the Department. In
previous investigations, the Department
has determined that the PRC is an NME.
See Notice of Final Determination of
Sales at Less Than Fair Value:
Magnesium Metal from the People’s
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Republic of China, 70 FR 9037
(February 24, 2005), Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Tissue Paper
Products from the People’s Republic of
China, 70 FR 7475 (February 14, 2005),
and Notice of Final Determination of
Sales at Less Than Fair Value: Certain
Frozen and Canned Warmwater Shrimp
from the People’s Republic of China, 69
FR 70997 (December 8, 2004). In
accordance with section 771(18)(C)(i) of
the Act, the presumption of NME status
remains in effect until revoked by the
Department. The presumption of NME
status for the PRC has not been revoked
by the Department and remains in effect
for purposes of the initiation of this
investigation. Accordingly, the NV of
the product is appropriately based on
factors of production valued in a
surrogate market-economy country in
accordance with section 773(c) of the
Act. In the course of this investigation,
all parties will have the opportunity to
provide relevant information related to
the issues of the PRC’s NME status and
the granting of separate rates to
individual exporters. Petitioner selected
India as the surrogate country arguing
that, pursuant to section 773(c)(4) of the
Act, India is an appropriate surrogate
because it is a market-economy country
that is at a comparable level of
economic development to the PRC and
is a significant producer and exporter of
CLPP. See Petition Volume IV at pages
10-12. Based on the information
provided by Petitioner, we believe that
its use of India as a surrogate country is
appropriate for purposes of initiating
this investigation. After the initiation of
the investigation, we will solicit
comments regarding surrogate country
selection. Also, pursuant to 19 CFR
351.301(c)(3)(i) of the Department’s
regulations, interested parties will be
provided an opportunity to submit
publicly available information to value
factors of production within 40 days
after the date of publication of the
preliminary determination.

Petitioner explained that the
production process for CLPP involves
drawing out large rolls of paper (i.e.,
“web paper”), printing lines with a
press machine, cutting it to desired size,
and perforating the paper as necessary.
See Petition Volume IV at 13. Petitioner
stated that manufacturing of CLPP is
extremely similar regardless of location
and therefore its use of the U.S.
producer’s product-specific production
costs and/or consumption rates
represents the best information
reasonably available to Petitioner at this
time. See Petition Volume IV at 13-14.
In building up the factors of production,

Petitioner started with blank paper in
rolls as the primary input in finished
CLPP.

Petitioner provided a dumping margin
calculation using the Department’s NME
methodology as required by 19 CFR
351.202(b)(7)(1)(C). See Petition Volume
IV at Exhibit IV-20; and September 22,
2005, First Supplement Exhibit IV—-
Supp-9; September 23, 2005, at Exhibit
IV-Supp-2-6; and September 27, 2005,
at Exhibit IV-Supp—3-10. To determine
the quantities of inputs used by the PRC
producers to produce 150-count filler
paper and 70-count spiral-bound
notebooks, Petitioner relied on the
production experience and actual
consumption rates of a U.S. CLPP
producer for the period January 2005
through June 2005. For composition
books, Petitioner relied on its
understanding of the ‘“‘step and repeat”
manufacturing process to estimate usage
rates for the period July 1, 2004, through
June 30, 2005.

In accordance with section 773(c)(4)
of the Act, Petitioner valued factors of
production, where possible, on
reasonably available, public surrogate
country data. To value certain factors of
production, Petitioner used Monthly
Statistics of the Foreign Trade of India,
as published by the Directorate General
of Commercial Intelligence and
Statistics of the Ministry of Commerce
and Industry, Government of India. For
more information see the PRC Initiation
Checklist.

For inputs valued in Indian rupees
and not contemporaneous with the POI,
Petitioner used information from the
wholesale price indices in India as
published by the International Monetary
Fund in the International Financial
Statistics to determine the appropriate
adjustments for inflation. In addition,
Petitioner made currency conversions,
where necessary, based on the average
rupee/U.S. dollar exchange rate for the
POI as reported on the Department’s
Web site. The Department recalculated
Petitioner’s exchange rate for the POI to
be a simple daily average. See PRC
Initiation Checklist.

The Department calculates and
publishes the surrogate values for labor
to be used in NME cases on its Web site.
Therefore, to value labor, Petitioner
used a labor rate of $0.85 per hour, in
accordance with the Department’s
regulations. See 19 CFR 351.408(c)(3)
and the September 27, 2005, submission
at page 8. Petitioner stated that
electricity was recorded in overhead
and did not include packing costs. See
Petition at Exhibit IV-13.

Petitioner calculated surrogate
financial ratios (overhead, SG&A, and
profit) using information obtained from

the Navneet 2003—2004 Annual Report.
See Petition Volume IV at page 19-21
and Exhibit IV-19. Navneet is an Indian
producer of CLPP. In this case, the
Department has accepted the financial
information from the Navneet financial
statements for the purposes of initiation,
because these data appear to be the best
information on such expenses currently
available to Petitioner. However, the
Department identified certain errors in
Petitioner’s calculations and has
corrected these surrogate financial ratios
as discussed below. Petitioner
calculated the COM as the sum of raw
materials, direct labor, and
manufacturing overhead expenses
inclusive of energy and depreciation
expenses. However, Petitioner
calculated the manufacturing overhead
ratio by dividing the manufacturing
overhead amount, as discussed above,
by the sum of raw materials, direct
labor, and energy. Petitioner then
applied this ratio to the sum of raw
materials and direct labor to calculate
the COM. Thus, Petitioner erred in
calculating the overhead amount
included in the COM, by including
energy in the denominator of the
calculated overhead rate and then
applying this rate to the sum of
materials and direct labor. To correct
this error, we recalculated the
manufacturing overhead ratio by
dividing the manufacturing overhead
amount (inclusive of energy and
depreciation expenses) by the sum of
raw materials and direct labor, and
applied this ratio to the sum of raw
materials and direct labor to calculate
the COM.

To calculate the SG&A ratio and
financial expenses, Petitioner relied
upon amounts reported in Navneet’s
2004 fiscal year financial statements. In
calculating the SG&A ratio (which
includes the interest expense ratio),
Petitioner erroneously included certain
items such as rebates, discounts,
transportation expenses, etc. These
items are generally accounted for
elsewhere in our calculations.
Therefore, to avoid double counting, we
revised the SG&A ratio to exclude these
items. As a result of these changes in the
overhead and SG&A ratios, the profit
ratio also changed. See PRC Initiation
Checklist.

The Department’s practice in NME
proceedings is to add to surrogate values
based on import statistics a surrogate
freight cost calculated using the shorter
of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory. This adjustment is in
accordance with the Court of Appeals
for the Federal Circuit’s decision in
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Sigma Corp. v. United States, 117 F. 3d
1401, 1408 (Fed. Cir. 1997). Here,
Petitioner was unable to obtain the
actual supplier distances to the Chinese
producer, and did not adjust its NV
calculation to include a freight expense
for the raw material inputs. See Petition
Volume IV at pages 15—-16 and Exhibit
IV-15. Therefore, we did not include
the freight-in expense from Navneet’s
financial statement in the buildup of
materials costs for purposes of
calculating the surrogate financial
ratios.

Fair Value Comparisons

Based on the data provided by
Petitioner, there is reason to believe that
imports of CLPP from India, Indonesia
and the PRC are being, or are likely to
be, sold in the United States at less than
fair value. Based on comparisons of EP
(method derived from one price quote)
to NV, calculated in accordance with
section 773(a) of the Act, and of EP to
CV, the range of the revised estimated
dumping margins for CLPP from
Indonesia is 77.06 percent to 118.63
percent. Based on comparisons of EP to
NV, calculated in accordance with
section 773(c) of the Act, the estimated
revised weighted-average dumping
margin for CLPP from the PRC is 258.21
percent. The estimated revised dumping
margins for India based on a comparison
of EP to recalculated CV ranged from
181.68 percent to 215.93 percent.

Allegations and Evidence of Material
Injury and Causation

With regard to India, Indonesia and
the PRC, Petitioner alleges that the U.S.
industry producing the domestic like
product is being materially injured, or is
threatened with material injury, by
reason of the individual and cumulated
imports of the subject merchandise sold
at less than NV. Petitioner contends that
the industry’s injured condition is
illustrated by the decline in customer
base, market share, domestic shipments,
prices and profit. We have assessed the
allegations and supporting evidence
regarding material injury and causation,
and we have determined that these
allegations are properly supported by
adequate evidence and meet the
statutory requirements for initiation. See
Indonesia Initiation Checklist, India
Initiation Checklist, and PRC Initiation
Checklist at Attachment IIT (Injury).

Separate Rates and Quantity and Value
Questionnaire

The Department recently modified the
process by which exporters and
producers may obtain separate-rate
status in NME investigations. See Policy
Bulletin 05.1: Separate-Rates Practice

and Application of Combination Rates
in Antidumping Investigations
Involving Non-Market Economy
Countries, (April 5, 2005), available on
the Department’s Web site at http://
ia.ita.doc.gov/policy/bull05-1.pdf. The
process now requires the submission of
a separate-rate status application. Based
on our experience in processing the
separate rates applications in the
antidumping duty investigations of
Artists Canvas and Diamond Sawblades
(see Initiation of Antidumping Duty
Investigation: Certain Artist Canvas
From the People’s Republic of China, 70
FR 21996, 21999 (April 28, 2005), and
Initiation of Antidumping Duty
Investigations: Diamond Sawblades and
Parts Thereof from the People’s
Republic of China and the Republic of
Korea, 70 FR 35623, 35629 (June 21,
2005)), we have modified the
application for this investigation to
make it more administrable and easier
for applicants to complete. The specific
requirements for submitting the
separate-rates application in this
investigation are outlined in detail in
the application itself, which will be
available on the Department’s Web site
at http://ia.ita.doc.gov/ on the date of
publication of this initiation notice in
the Federal Register. Please refer to this
application for all instructions.

Use of Combination Rates in an NME
Investigation

The Department will calculate
combination rates for certain
respondents that are eligible for a
separate rate in this investigation. The
Separate Rates and Combination Rates
Bulletin, states:

{wthile continuing the practice of
assigning separate rates only to exporters, all
separate rates that the Department will now
assign in its NME investigations will be
specific to those producers that supplied the
export