WD RECG 9-30-05 Friday
SN - Vol. 70  No. 189 Sept. 30, 2005

Pages 57121-57482

ISUET

0

Mederal Re 0



II Federal Register/Vol. 70, No. 189/Friday, September 30, 2005

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public reguﬁ)ations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.archives.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to tllije delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: New Orders, Superintendent of Documents, P.O.
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866-
512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 70 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche
Assistance with public subscriptions

202-512-1800
202-512-1806

General online information 202-512-1530; 1-888-293-6498

Single copies/back copies:
Paper or fiche
Assistance with public single copies

FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-512-1800
1-866-512-1800
(Toll-Free)

202-741-6005
202-741-6005



11

Contents

Federal Register
Vol. 70, No. 189

Friday, September 30, 2005

Agriculture Department
See Animal and Plant Health Inspection Service
See Foreign Agricultural Service
See Forest Service
See Rural Utilities Service
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 57248-57249
Meetings:
Agricultural Research, Extension, Education, and
Economics Advisory Board, 57249

Animal and Plant Health Inspection Service
RULES
Plant-related quarantine, domestic:

Mexican fruit fly, 57122-57124

West Indian fruit fly, 57121-57122
PROPOSED RULES
Plant-related quarantine, foreign:

Citrus from Peru, 57206-57213

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind
or Severely Disabled

Bonneville Power Administration
NOTICES
Reports and guidance documents; availability, etc.:
Bonneville Purchasing Instructions (BPI) and Bonneville
Financial Assistance Instructions (BFAI), 57276—
57277

Centers for Disease Control and Prevention
NOTICES
Meetings:
Healthcare Infection Control Practices Advisory
Committee, 57294
Radiation and Worker Health Advisory Board, 57294

Centers for Medicare & Medicaid Services
RULES
Medicare:
Health Care Infrastructure Improvement Program—
Cancer-related health; qualifying hospitals loan
program selection criteria, 57368-57375
Hospice wage index (FY 2006)
Correction, 57174-57177
Hospital inpatient prospective payment systems and 2006
FY rates
Correction, 57161-57164
Inpatient rehabilitation facility prospective payment
system (2006 FY); update
Correction, 57166-57174
Skilled nursing facilities; prospective payment system
and consolidated billing
Correction, 5716457166
PROPOSED RULES
Medicare:
Healh Care Infrastructure Improvement Program—
Forgiveness of indebtedness, 57376-57382

NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 57294-57296
Committees; establishment, renewal, termination, etc.:
Emergency Medical Treatment and Labor Act Technical
Advisory Group, 57296-57297
Medicare:
Ambulatory surgical centers; new technology intraocular
lenses; payment review, 57297-57299
Intermediary, carrier, and durable medical equipment,
prosthetics, orthotics, and supplies; regional carrier
performance 2006 FY; correction, 57300

Civil Rights Commission
NOTICES
Meetings; Sunshine Act, 57255

Coast Guard
RULES
Ports and waterways safety; regulated navigation areas,
safety zones, security zones, etc.:
Potomac River, Washington, DC, 57150-57152
Regattas and marine parades:
Chesapeakeman Ultra Triathlon, MD, 57148-57150
Clarksville Hydroplane Challenge, VA, 57146-57148
Shipping and transportation; technical, organizational, and
conforming amendments, 57181-57183
NOTICES
Committees; establishment, renewal, termination, etc.:
Great Lakes Pilotage Advisory Committee, 57305

Commerce Department
See Economic Development Administration
See National Oceanic and Atmospheric Administration

Commission of Fine Arts
NOTICES
Meetings, 57256

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement list; additions and deletions, 57253-57255

Customs and Border Protection Bureau

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 57305-57306

Defense Department
RULES
Acquisition regulations:
Advisory and assistance services, 57193—-57194
Aviation critical safety items and related services; quality
control, 57188-57190
Central contractor registration, 57188
Defense Logistics Agency waiver authority, 57191
Foreign taxation prohibition on U.S. assistance programs,
57191-57193
Partnership Agreement 8(a) Program; extension, 57190—
57191
Federal Acquisition Regulation (FAR):
Anti-lobbying statute; implementation, 57455-57457



v Federal Register/Vol. 70, No. 189/ Friday, September 30, 2005 / Contents

Architect-engineer services contracting improvements,
57452-57453
Bid bonds; powers of attorney, 57459-57462
Increased justification and approval threshold for DoD,
NASA, and Coast Guard, 57457
Information technology security, 57449-57452
Introduction, 57448-57449
Price evaluation adjustment; expiration, 57462-57463
Relocation costs; lump-sum reimbursement, 57467-57470
Small business competitiveness demonstration program;
landscaping and pest control services, 57458-57459
Small entity compliance guide, 57473-57474
Title 40 US Code reference corrections, 57453—-57455
Training and education cost principle, 57470-57473
Unallowable costs accounting, 57463-57467
NOTICES
Meetings:
Defense Acquisition Performance Assessment Project,
57256

Economic Development Administration

RULES

Economic Development Administration Reauthorization Act
of 2004; implementation; public hearing, 57124

Education Department
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 57256-57257
Grants and cooperative agreements; availability, etc.:
Elementary and secondary education—
Striving Readers Program; correction, 57257-57258

Election Assistance Commission
NOTICES
Help America Vote Act:
State election plans—
Pennsylvania, 57258-57273

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
57325-57326

Energy Department

See Bonneville Power Administration

NOTICES

Electricity export and import authorizations, permits, etc.:
Manitoba Hydro, 57274

Special refund procedures; implementation, 57274-57276

Environmental Protection Agency
RULES
Hazardous waste program authorizations:
Montana, 57152-57155
Superfund program:
National oil and hazardous substances contingency plan

priorities list, 57155-57161
PROPOSED RULES

Air quality implementation plans; approval and
promulgation; various States; air quality planning
purposes; designation of areas:

Virginia, 57238
Hazardous waste program authorizations:
Montana, 57238-57239

Superfund program:

National oil and hazardous substances contingency plan
priorities list, 57239-57240

NOTICES
Environmental statements; availability, etc.:
Agency comment availability, 57277
Agency weekly receipts, 57277-57278
Grants and cooperative agreements; availability, etc.:
Environmental Education Program, 57278-57291
Meetings:
Exposure Modeling Work Group, 57291
Forum on State and Tribal Toxics Action, 57291-57293
Science Advisory Board, 57293

Executive Office of the President
See Presidential Documents

Federal Aviation Administration
RULES
Airworthiness directives:
Aerospatiale
Correction, 57126
Airbus
Correction, 57125
BAE Systems (Operations) Ltd.
Correction, 57126-57127
Boeing
Correction, 57124-57125
PROPOSED RULES
Airworthiness directives:
Bombardier
Correction, 57221-57222
Cessna, 57213-57215
Dassault, 57217-57219
Empresa Brasileira de Aeronautica S.A. (EMBRAER),
57215-57217
McDonnell Douglas, 57219-57221
Saberliner
Correction, 57222
NOTICES
Administrative regulations:
Minimum slot usage requirement, 57350-57351
Airport noise compatibility program:
Noise exposure maps—
Laredo International Airport, TX, 57351-57352
Environmental statements; record of decision:
Lafayette Regional Airport, LA, 57352
Meetings:
Air Traffic Procedures Advisory Committee, 57352

Federal Bureau of Investigation
NOTICES
Meetings:
National Crime Prevention and Privacy Compact Council,
57325

Federal Communications Commission
RULES
Common carrier services:
Commercial mobile radio services—
Competitive bidding procedures, 57183-57188

Federal Election Commission
NOTICES
Meetings; Sunshine Act, 57293-57294

Federal Emergency Management Agency
RULES
National Flood Insurance Program:
Community eligibility suspension, 57179-57181



Federal Register/Vol. 70, No. 189/ Friday, September 30, 2005 / Contents

NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 57306-57308

Disaster and emergency areas:

Alabama, 57308

Maine, 57308-57309

Mississippi, 57309

New Hampshire, 57310

New Jersey, 57310-57311

North Carolina, 57311

Rhode Island, 57311

Texas, 57311-57312

Federal Motor Carrier Safety Administration
NOTICES
Motor vehicle safety standards:
Driver qualifications—
Anzulewicz, Francis M., et al.; vision requirement
exemption applications, 57353-57358

Financial Management Service
See Fiscal Service

Fine Arts Commission
See Commission of Fine Arts

Fiscal Service
RULES
Bonds and notes and securities, U.S. Treasury:
Legacy Treasury Direct and TreasuryDirect; systems
update and regulations simplification, 57428-57437
Book-entry and marketable book-entry Treasury bonds,
notes, and bills:
Securities held in TreasuryDirect, 57437-57445

Fish and Wildlife Service
PROPOSED RULES
Refuge-specific public use regulations:
Kodiak National Wildlife Refuge, AK, 57242-57247
NOTICES
Endangered and threatened species:
Beluga sturgeon; suspension of trade, 57316-57317

Food and Drug Administration
NOTICES
Reports and guidance documents; availability, etc.:
Using electronic means to distribute certain product
information; industry guidance, 57300-57301

Foreign Agricultural Service

NOTICES

Sugar and sugar-containing products re-export programs;
waiver of provisions, 57250

Forest Service

NOTICES

Grants and cooperative agreements; availability, etc.:
Woody biomass utilization program, 57250-57252

General Services Administration
RULES
Federal Acquisition Regulation (FAR):
Anti-lobbying statute; implementation, 57455-57457
Architect-engineer services contracting improvements,
57452-57453
Bid bonds; powers of attorney, 5745957462
Increased justification and approval threshold for DoD,
NASA, and Coast Guard, 57457

Information technology security, 57449-57452

Introduction, 57448-57449

Price evaluation adjustment; expiration, 57462-57463

Relocation costs; lump-sum reimbursement, 57467-57470

Small business competitiveness demonstration program;
landscaping and pest control services, 57458-57459

Small entity compliance guide, 57473-57474

Title 40 US Code reference corrections, 57453-57455

Training and education cost principle, 57470-57473

Unallowable costs accounting, 57463-57467

Health and Human Services Department

See Centers for Disease Control and Prevention
See Centers for Medicare & Medicaid Services
See Food and Drug Administration

See National Institutes of Health

Homeland Security Department

See Coast Guard

See Customs and Border Protection Bureau
See Federal Emergency Management Agency
See U.S. Citizenship and Immigration Services

Housing and Urban Development Department
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 57313-57315
Federal Housing Administration:
Debenture call, 57315
Grants and cooperative agreements; availability, etc.:
Homeless assistance; excess and surplus Federal
properties, 57315-57316

Inter-American Foundation
NOTICES
Meetings; Sunshine Act, 57316

Interior Department
See Fish and Wildlife Service
See Land Management Bureau
See National Park Service
See Reclamation Bureau
RULES
Native American Graves Protection and Repatriation Act;
implementation:
Technical amendments, 57177-57179
NOTICES
Meetings:
Blackstone River Valley National Heritage Corridor
Commission, 57316

Internal Revenue Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 57365-57366

International Trade Commission

NOTICES

Senior Executive Service Performance Review Board;
membership, 57324

Justice Department
See Federal Bureau of Investigation

Labor Department

See Employment Standards Administration

See Mine Safety and Health Administration

See Occupational Safety and Health Administration



VI Federal Register/Vol. 70, No. 189/ Friday, September 30, 2005 / Contents

Land Management Bureau
NOTICES
Environmental statements; availability, etc.:

Anchorage Field Office-administered lands from Dixon
Entrance to Attu Island, AK; Ring of Fire resource
management plan, 57317-57318

Clear Creek Management Area, CA; resource management
plan, 57318-57319

Lake Havasu Field Office-administered lands, AZ;
resource management plan, 57319-57320

Public land orders:
New Mexico, 57320-57321

Mine Safety and Health Administration

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 57327

National Aeronautics and Space Administration
RULES
Federal Acquisition Regulation (FAR):
Anti-lobbying statute; implementation, 57455-57457
Architect-engineer services contracting improvements,
57452-57453
Bid bonds; powers of attorney, 5745957462
Increased justification and approval threshold for DoD,
NASA, and Coast Guard, 57457
Information technology security, 57449-57452
Introduction, 57448-57449
Price evaluation adjustment; expiration, 57462—-57463
Relocation costs; lump-sum reimbursement, 57467-57470
Small business competitiveness demonstration program;
landscaping and pest control services, 57458-57459
Small entity compliance guide, 57473-57474
Title 40 US Code reference corrections, 57453-57455
Training and education cost principle, 57470-57473
Unallowable costs accounting, 57463-57467
PROPOSED RULES
Acquisition regulations:
Small business innovation research and small business
technology transfer contractor re-certification of
program compliance, 57240-57242

National Archives and Records Administration

NOTICES

Nixon Presidential historical materials; opening of
materials, 57329

National Highway Traffic Safety Administration

RULES

Motor vehicle safety standards; nonconforming vehicles,
importation eligibility determinations, 57194-57205

National Institutes of Health
NOTICES
Meetings:
National Heart, Lung, and Blood Institute, 57301
National Institute of Arthritis and Musculoskeletal and
Skin Diseases, 57303
National Institute of Diabetes and Digestive and Kidney
Diseases, 57301-57303
National Institute on Aging, 57302—-57304
National Institute on Deafness and Other Communication
Disorders, 57302
Scientific Review Center, 57304—-57305

National Oceanic and Atmospheric Administration
RULES
Ocean and coastal resource management:

National Marine Sanctuary Program; artificial reef
development; permit applications policy, 57127—
57130

NOTICES
Grants and cooperative agreements; availability, etc.:
Argo Project, 57476-57477
Senior Executive Service Performance Review Board;
membership, 57255-57256

National Park Service

NOTICES

National Register of Historic Places:
Pending nominations, 5732157322

Nuclear Regulatory Commission
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 57329-57330
Environmental statements; availability, etc.:
St. Mary’s University of Minnesota, Winona, MN, 57331—
57333
Regulatory guides; issuance, availability, and withdrawal,
57333-57334
Reports and guidance documents; availability, etc.:
Nuclear power plants; license renewal applications
review; standard review plan; and generic aging
lessons learned report, 57334—-57335
Applications, hearings, determinations, etc.:
Entergy Nuclear Vermont Yankee, LLC, 57330
Florida Power and Light Co., 57330-57331

Occupational Safety and Health Administration
RULES
Safety and health standards:
Powered industrial trucks; CFR correction, 57146
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 57327-57329

Pipeline and Hazardous Materials Safety Administration
NOTICES
Hazardous materials:

Applications; exemptions, renewals, etc., 57358-57364

Postal Service
PROPOSED RULES
Domestic Mail Manual:
Preparation standards for bundles of mail on pallets,
57237-57238

Presidential Documents
ADMINISTRATIVE ORDERS
Trafficking in persons; determination under the Trafficking
Victims Protection Act of 2000 (Presidential
Determination)
No. 2005-37 of September 21, 2005, 57479-57482

Public Debt Bureau
See Fiscal Service

Railroad Retirement Board

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 57335-57336



Federal Register/Vol. 70, No. 189/ Friday, September 30, 2005 / Contents

VII

Reclamation Bureau
NOTICES
Environmental statements; availability, etc.:
San Luis Drainage Feature Re-Evaluation, 57324
Environmental statements; notice of intent:

Colorado River Basin Storage Guidelines; Lake Powell
and Lake Mead, AZ, NV, and UT; management
stratagies development; comment request and public
meetings, 57322-57323

Research and Special Programs Administration
RULES
Pipeline safety:

Damage prevention program; CFR correction, 57194

Rural Utilities Service

NOTICES

Environmental statements; notice of intent:
Associated Electric Cooperative, Inc., 57252-57253

Securities and Exchange Commission

RULES

Electronic Data Gathering, Analysis, and Retrieval System

(EDGAR):

Filer Manual; revisions, 57130-57132

NOTICES

Meetings; Sunshine Act, 57336

Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 57336-57339
Boston Stock Exchange, Inc., 5733957340
Chicago Board Options Exchange, Inc., 57340-57345
National Association of Securities Dealers, Inc., 57346—

57348

Pacific Exchange, Inc., 57348

Social Security Administration
RULES
Social security benefits:
Aged, blind, and disabled—
Disability benefits terminated due to work activity;
reinstatement of entitlement, 57132-57146
PROPOSED RULES
Ticket to Work Self-Sufficiency Program, 57222-57237

State Department
NOTICES
Culturally significant objects imported for exhibition:
Darwin, 57349
International Traffic in Arms regulations:
Statutory debarment—
Equipment & Supply, Inc., et al., 57349-57350
Meetings:
International Communications and Information Policy
Advisory Committee, 57350

State Justice Institute
NOTICES
Reports and guidance documents; availability, etc.:
Grants, cooperative agreements, and contracts; guidelines,
57384—-57426

Surface Transportation Board

NOTICES

Rail carriers:
Waybill data; release for use, 57364-57365

Railroad operation, acquisition, construction, control, etc.:
Corn Products International, Inc., et al., 57365
Peoria et al., IL, 57365

Transportation Department

See Federal Aviation Administration

See Federal Motor Carrier Safety Administration

See National Highway Traffic Safety Administration

See Pipeline and Hazardous Materials Safety
Administration

See Research and Special Programs Administration

See Surface Transportation Board

Treasury Department
See Fiscal Service
See Internal Revenue Service

U.S. Citizenship and Immigration Services

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 57312-57313

Separate Parts In This Issue

Part Il
Health and Human Services Department, Centers for
Medicare & Medicaid Services, 57368—57382

Part lll
State Justice Institute, 57384—57426

Part IV
Treasury Department, Fiscal Service, 57428-57445

Part V

Defense Department; General Services Administration;
National Aeronautics and Space Administration,
57448-57474

Part VI
Commerce Department, National Oceanic and Atmospheric
Administration, 57476-57477

Part VII
Executive Office of the President, Presidential Documents,
57479-57482

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



VIII Federal Register/Vol. 70, No. 189/Friday, September 30, 2005/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR

Administrative Orders:

Presidential
Determinations:

No. 2005-37 of
September 21,

2005 ... 57481
7 CFR
301 (2 documents) ......... 57121,

57122

Proposed Rules:
319 57206
13 CFR
Cho e 57124
14 CFR
39 (4 documents) ........... 57124,

57125, 57126
Proposed Rules:

39 (6 documents) ........... 57213,
57215, 57217, 57219, 57221,
57222

15 CFR

A1 e 57222

57437
57158

33 CFR

100 (2 documents) ......... 57146,
57148

165 57150

39 CFR

11T 57237

..57239

57161

...57164
412 (2 documents) ......... 57161,
57166
57161
...57161
..57174
...57161

505, . 57376

Ch.1 (2
documents) ...... 57448, 57473
....................................... 57449
2 (3 documents) ............. 57449,
57452, 57453
3 57455

.57453
57458,
57457

57467, 57470

36 (2 documents) ........... 57452,

57453
B7 e 57453
39 (2 documents) ........... 57449,

57453
AT e 57453
AT oo 57453

52 (4 documents) ...........57453,
57455, 57458, 57462

Proposed Rules:
36 57242



57121

Rules and Regulations

Federal Register
Vol. 70, No. 189

Friday, September 30, 2005

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 04—127-2]

West Indian Fruit Fly; Regulated
Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the West Indian fruit fly
regulations by removing grapefruit,
sweet lime, sour orange, and sweet
orange from the list of regulated articles.
A review of available scientific
literature and other information led us
to conclude that these citrus fruits do
not present a risk of spreading West
Indian fruit fly. This action affirms the
elimination of restrictions on the
interstate movement of these citrus
fruits from areas quarantined because of
the West Indian fruit fly.

DATES: The interim rule became
effective on April 26, 2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne D. Burnett, National Program
Manager, PPQ, APHIS, 4700 River Road,
Unit 134, Riverdale, MD 20737-1236;
(301) 734-4387.

SUPPLEMENTARY INFORMATION:
Background

The West Indian fruit fly regulations,
contained in 7 CFR 301.98 through
301.98-10 (referred to below as the
regulations), restrict the interstate
movement of regulated articles from
quarantined areas to prevent the spread
of West Indian fruit fly (Anastrepha
obliqua) to noninfested areas of the
United States. Regulated articles are

listed in § 301.98-2, and quarantined
areas are listed in § 301.98-3(c). There
are currently no areas in the continental
United States quarantined for the West
Indian fruit fly.

In an interim rule effective and
published in the Federal Register on
April 26, 2005 (70 FR 21325-21326,
Docket No. 04-127-1), we amended the
regulations by removing grapefruit,
sweet lime, sour orange, and sweet
orange from the list of regulated articles
for West Indian fruit fly because the
available information indicates that
these fruit do not present a risk of
spreading West Indian fruit fly.

Comments on the interim rule were
required to be received on or before June
27, 2005. We received one comment by
that date. The commenter—a State
government official—raised several
issues, which are addressed below.

First, the commenter stated that the
literature and record review used as the
basis of the interim rule not only
provides weak support for removing
Citrus spp. as a host of West Indian fruit
fly, but actually substantiates Citrus
spp. as an occasional host. We disagree
with this comment. The literature
review examined nine papers that were
based on original research and that
supported Citrus spp. as a host to West
Indian fruit fly. A detailed evaluation of
these papers’ quality led APHIS to
conclude that the evidence supported
only a low likelihood that Citrus spp.
are a host. After conducting this review
and examining the multi-year
interception data included in the report,
we do not believe that the low
likelihood of Citrus spp. being a host is
sufficient to support the continued
listing of these fruits as regulated
articles.

Second, the commenter stated that
without formal regulations for West
Indian fruit fly and with the lack of a
sensitive and effective detection trap, a
serious threat is posed for too many
commercial and dooryard hosts in
Florida, including mango, guava,
carambola, avocado, pear, peach, and
other tropical fruits. We are making no
changes based on this comment. The
interim rule did not remove all of the
regulations for West Indian fruit fly.
Instead, the interim rule simply
removed four articles—grapefruit, sweet
lime, sour orange, and sweet orange—
from the list of regulated articles; the
remaining provisions of the regulations

will remain intact. In addition, we will
continue using our current detection
system, which has proven to be an
effective method for determining if a
population of fruit flies exists.

Third, the commenter stated that the
interception records cited do not
provide reliable data either due to
inadequate identification of specimens
or a low interception rate of hosts. The
commenter stated that over 3,000
Anastrepha spp. larvae per year were
intercepted over the period listed in
Table 1 of the literature review, which
identifies a high rate of risk. We are
unclear on the source and context of the
number cited by the commenter. Table
1 in the literature review presented
interception data from the Greater and
Lesser Antilles. Of 17,258 interceptions,
only 8 interceptions were reported as
occurring in Citrus spp. Upon a closer
review of these eight reports, most were
deemed invalid as proof of infestation—
three were reported as on fruit (not in
fruit), two were listed as adults, one was
listed as on leaves, and one was from
citrus obtained in Haiti and intended for
use as on-board food on an airline flight
that departed from Haiti. The final
interception could have been
Anastrepha suspensa, as this pest is
known to use Citrus spp. as a host and
Anastrepha obliqua larvae can not be
reliably differentiated from Anastrepha
suspensa larvae using keys. Given this
analysis, the evidence supported a
conclusion of low likelihood of the host
status of Citrus spp.

Finally, the commenter called for
additional data and scientific
justification for the change in the
regulations and suggested that an
interactive risk assessment be
conducted by APHIS in concert with
certain concerned and affected States
before further action is taken. We are
making no changes based on this
comment. We continue to believe that
the information contained in the
literature review provides a sufficient
basis for our determination that there is
only a low likelihood that Citrus spp.
would be a host to West Indian fruit fly.
If more research regarding this topic is
published, we may reevaluate the host
status of Citrus spp. with respect to
West Indian fruit fly.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule without change.
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This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 70 FR 21325—
21326 on April 26, 2005.

Done in Washington, DG, this 26th day of
September 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-19576 Filed 9—29-05; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 02—129-5]

Mexican Fruit Fly; Quarantined Areas
and Treatments for Regulated Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rules as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Mexican fruit fly
regulations to provide for the use of
irradiation as a treatment for fruits listed
as regulated articles. We are also
adopting as a final rule, without change,
an interim rule that amended those
regulations by removing a portion of
San Diego County, CA, from the list of
quarantined areas. Those interim rules
were necessary to provide an additional
option for qualifying regulated articles
for movement from quarantined areas
and to relieve restrictions that were no
longer needed to prevent the spread of
Mexican fruit fly to noninfested areas of
the United States.

DATES: The interim rules became
effective on February 20, 2003, and
October 22, 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne Burnett, National Fruit Fly
Program Manager, PPQ, APHIS, 4700
River Road Unit 134, Riverdale, MD
20737-1236; (301) 734—4387.

SUPPLEMENTARY INFORMATION:

Background

The Mexican fruit fly (Anastrepha
Iudens) is a destructive pest of citrus
and many other types of fruit. The short
life cycle of the Mexican fruit fly allows
rapid development of serious outbreaks
that can cause severe economic losses in
commercial citrus-producing areas.

The Mexican fruit fly regulations,
contained in 7 CFR 301.64 through
301.64—10 (referred to below as the
regulations), were established to prevent
the spread of the Mexican fruit fly to
noninfested areas of the United States.
The regulations impose restrictions on
the interstate movement of regulated
articles from quarantined areas.

In an interim rule effective January
15, 2003, and published in the Federal
Register on January 21, 2003 (68 FR
2679-2680, Docket No. 02-129-1), we
amended the regulations in § 301.64-3
by designating a portion of San Diego
County, CA, as a quarantined area for
Mexican fruit fly. That action was
necessary to prevent the spread of the
Mexican fruit fly to noninfested areas of
the United States.

We solicited comments concerning
the interim rule for 60 days ending
March 24, 2003. We received five
comments by that date. They were from
fruit and vegetable producers and an
individual.

One commenter supported the interim
rule. The remaining commenters raised
questions about the location of the
boundary lines for the quarantined area,
arguing that the boundary lines were
beyond what was necessary for
quarantine purposes and requesting that
the lines be reexamined and redrawn.

The process for establishing
quarantine boundaries is based on our
experience and scientific information
concerning the Mexican fruit fly’s life
cycle and its ability to spread, both
naturally and by artificial means. For
operational and quarantine enforcement
reasons, boundaries often follow easily
identifiable markers, such as major
roads or other county and city lines. We
remain sensitive to the needs of
producers and make every effort to
minimize quarantined areas. Currently,
Mexican fruit fly has been eradicated
from the designated part of San Diego
County, CA, and there are no longer any

areas in California quarantined for the
Mexican fruit fly.

In a second interim rule effective
February 20, 2003, and published in the
Federal Register on February 26, 2003
(68 FR 8817-8820, Docket No. 02—-129—
2), we amended the regulations in
§ 301.64-10 to provide for the use of
irradiation as a treatment for fruits that
are regulated articles. That change
provided an additional option for
qualifying those regulated articles for
interstate movement from areas
quarantined because of Mexican fruit
fly.
yWe solicited comments concerning
the interim rule for 60 days ending
April 28, 2003. We received three
comments by that date. They were from
State and Federal government
representatives and an individual.

One commenter supported the interim
rule, and suggested that we should also
consider allowing the use of irradiation
as a treatment option for all fruit
imported into the United States from
Mexico to mitigate the risk posed by
Mexican fruit fly.

In the regulations governing the
importation of fruits and vegetables
(Subpart—Fruits and Vegetables, 7 CFR
319.56 through 319.56-6), § 319.56-2(k)
provides that any fruit or vegetable that
is required to be treated or subjected to
other growing or inspection
requirements to control one or more of
the 11 species of fruit flies and one
species of seed weevil listed in 7 CFR
305.31(a) as a condition of entry into the
United States may instead be treated by
irradiation in accordance with part 305.
The Mexican fruit fly is among the 11
species of fruit flies listed in § 305.31(a),
so irradiation is already an option for
any fruits or vegetables imported from
Mexico that are required to be treated or
subjected to other measures to control
Mexican fruit fly.

Another commenter stated that the
minimum absorbed treatment dose
should be reduced from 150 gray to 70
gray, since some fruits may suffer
damage as a result of higher dosimetry.

In a proposed rule published in the
Federal Register on June 10, 2005 (70
FR 33857-33873, Docket No. 03-077-1),
we proposed, among other things, to
reduce the approved irradiation dose for
Mexican fruit fly to 70 gray, consistent
with the commenter’s recommendation.
We are currently considering the
comments received on that proposed
rule and will finalize the 70 gray dose
and the other proposed provisions of
that document if our review of the
comments leads us to conclude such
action is appropriate.

The same commenter also pointed out
that the addresses we provided in
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§ 301.64-10 for the submission of
cartons for approval and for the
submission of requests for approval of
an irradiation treatment facility and
treatment protocol were out of date.

Those addresses were updated in
another final rule that amended
§ 310.64-10, so the changes suggested
by the commenter are no longer
necessary.

Another commenter pointed out that,
as written, the packaging and labeling
requirements found in § 301.64—-10(g)(3)
would apply only to fruit treated within
a quarantined area. The commenter
stated that information relative to
treatment verification and product
origin must be provided regardless of
where the treatment was conducted.

The packaging requirements of
§ 301.64-10(g)(3) are intended to
prevent fruit flies from entering the
cartons and ovipositing on the fruit after
it has been treated and is being moved
out of a treatment facility in a
quarantined area. That same risk of
oviposition would not be present if the
treatment facility was located outside a
quarantined area, i.e., in an area where
Mexican fruit fly was not present; in
such instances, an inspector would
ensure, through a compliance
agreement, that safeguards were applied
to prevent the escape of fruit flies from
the fruit as it was being moved from the
quarantined area into the non-
quarantined area for treatment. With
respect to the labeling requirements of
paragraph (g)(3) as they apply to fruit
treated outside a quarantined area, the
same compliance agreement would
provide that packaging must be labeled
with treatment lot numbers, packing
and treatment facility identification and
location, and dates of packing and
treatment.

In a third interim rule effective March
4, 2003, and published in the Federal
Register on March 10, 2003 (68 FR
11311-11313, Docket No. 02-129-3), we
amended the regulations in § 301.64-3
by designating an additional portion of
San Diego County, CA, as a quarantined
area for Mexican fruit fly. This action
was necessary to prevent the spread of
the Mexican fruit fly to noninfested
areas of the United States.

We solicited comments concerning
the interim rule for 60 days ending May
9, 2003. We received one comment by
that date, from an individual. The
commenter stated that the interim rule
attempted to bypass the requirements of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) based on its designation of
the spread of the Mexican fruit fly as an
emergency situation and failed to take
into consideration potentially more

efficient methods of preventing the
spread of the fruit fly (e.g., pesticides).

In this case, the requirements of the
Regulatory Flexibility Act were not
bypassed, but simply deferred,
consistent with the provisions of that
act, due to the need to implement the
quarantine and movement restrictions
on an emergency basis in order to
prevent the spread of the Mexican fruit
fly into noninfested areas of the United
States. With respect to our consideration
of alternatives such as pesticides, we
note that the action taken in the interim
rule was merely one aspect of a
multifaceted State/Federal response to
the Mexican fruit fly outbreak in San
Diego County, CA. In addition to the
designation of the quarantined area and
the resulting restrictions on the
movement of regulated articles, a variety
of inspections, trapping and delimiting
surveys, premises treatments, and other
activities were undertaken to prevent
Mexican fruit fly from spreading to
noninfested areas and to ensure that the
pest was eradicated from the
quarantined area.

Noting that the regulations in
§§301.64 and 301.64-5 provide that any
properly identified inspector is
authorized to stop and inspect persons
and means of conveyance, and to seize,
quarantine, treat, apply other remedial
measures to, destroy, or otherwise
dispose of regulated articles, the
commenter stated that there was “a
great risk of abuse of that authority.”
Because of that perceived risk, the
commenter stated that there should be
checks and balances on the authority of
inspectors.

Given that the action taken in the
March 2003 interim rule was limited to
amending § 301.64-3 to designate of a
portion of San Diego County, CA, as a
quarantined area, we believe that this
comment falls outside the scope of that
rulemaking.

In a fourth interim rule effective
October 22, 2003, and published in the
Federal Register on October 28, 2003
(68 FR 61323-61324, Docket No. 02—
129-4), we removed San Diego County,
CA, from the list of quarantined areas
and thus removed restrictions on the
interstate movement of regulated
articles from that area. That action was
based on our determination that the
Mexican fruit fly had been eradicated
from San Diego County, CA, and was
necessary to relieve restrictions that
were no longer needed to prevent the
spread of the Mexican fruit fly into
noninfested areas of the United States.

We solicited comments concerning
the interim rule for 60 days ending
December 29, 2003. We did not receive
any comments.

Therefore, for the reasons given in the
interim rules and in this document, we
are adopting the February 2003 and
October 2003 interim rules as a final
rule without change.

This action also affirms the
information contained in the interim
rules concerning Executive Orders
12866, 12372, and 12988 and the
Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

Regulatory Flexibility Act

This rule follows a series of interim
rules that amended the Mexican fruit fly
regulations by designating portions of
San Diego County, CA, as quarantined
areas, then subsequently removing those
portions of the county from the list of
quarantined areas. In another interim
rule in that series, we provided for the
use of irradiation as a treatment for
fruits listed as regulated articles. In the
October 2003 interim rule in which we
removed those portions of San Diego
County, CA, from the list of quarantined
areas, we addressed the economic
effects of the interim rules that dealt
with quarantined areas. The following
analysis examines the economic effects
associated with the February 2003
interim rule adding irradiation as a
treatment for regulated articles.

The small entities most likely to have
been affected by our addition of
irradiation as an approved treatment for
fruits listed as regulated articles would
be those entities that moved regulated
articles interstate from the quarantined
area. We expect that those entities
would have benefited from the
availability of an additional treatment
alternative, especially in any case where
irradiation treatment may have been less
time-consuming or less expensive than
the other treatment options available
(cold treatment, methyl bromide
fumigation, and high-temperature forced
air).

We do not know how many producers
or shippers availed themselves of the
irradiation treatment option, but we
have no evidence to suggest that the cost
or time differential between irradiation
and the other available treatment
options is substantial enough to have
had any significant economic effects for
any entities, large or small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.
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List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a
final rule, without change, the interim
rules that amended 7 CFR part 301 and
that were published at 68 FR 8817-8820
on February 26, 2003, and 68 FR 61323—
61324 on October 28, 2003.

Done in Washington, DG, this 26th day of
September 2005.
Elizabeth E. Gaston,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 05-19575 Filed 9-29-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

Economic Development Administration

13 CFR Chapter lll
[Docket No.: 050729210-5250-02]
RIN 0610-AA63

Economic Development Administration
Reauthorization Act of 2004
Implementation; Regulatory Revision

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Final rule; delay of effective
date of certain provisions and extension
of public comment period.

SUMMARY: On August 11, 2005, the
Economic Development Administration
(“EDA”) published an interim final rule
in the Federal Register. This final rule
delays the effective date of certain
provisions in the interim final rule from
October 1, 2005 until November 14,
2005. This final rule also extends the
deadline for submitting public
comments on the interim final rule from
October 11, 2005 until November 14,
2005. The delay in effective date and the
extension of the public comment period
are necessary to provide additional time
for the submission of public comments
and to allow for EDA’s additional
consideration of matters pertaining to
the effective implementation of the
interim final rule. Capitalized terms
used but not otherwise defined in this
final rule have the meanings ascribed to
them in the interim final rule.

DATES: The effective date of the
following provisions of the interim final

rule is delayed from October 1, 2005
until November 14, 2005: (i) Section
304.2(c)(2), pertaining to membership of
a District Organization’s governing
body; and (ii) Section 301.4, as the
provisions of this section relate to
Investment Rates for EDA Planning
Investments. The deadline for
submitting public comments on the
interim final rule is extended from 5
p-m. (e.s.t.) on October 11, 2005 until 5
p-m. (e.s.t.) on November 14, 2005.

FOR FURTHER INFORMATION CONTACT:
Office of Chief Counsel, Economic
Development Administration,
Department of Commerce, Room 7005,
1401 Constitution Avenue, NW.,
Washington DC 20230; telephone: (202)
482-4687.

SUPPLEMENTARY INFORMATION: EDA
published an interim final rule in the
Federal Register (70 FR 47002) on
August 11, 2005. The interim final rule
reflects the amendments made to EDA’s
authorizing statute, the Public Works
and Economic Development Act of 1965
(42 U.S.C. 3121 et seq.) (“PWEDA”), by
the Economic Development
Reauthorization Act of 2004 (Pub. L.
108-373). In addition to tracking the
statutory amendments to PWEDA, the
interim final rule reflects EDA’s current
practices and policies in administering
its economic development programs
that have evolved since the
promulgation of EDA’s current
regulations (codified at 13 CFR Chapter
II). The interim final rule also provides
for a public comment period.

This final rule delays the effective
date of the provisions specified above
relating to EDA’s Planning Investments,
Investment Rates for Planning
Investments, and District Organizations
from October 1, 2005 until November
14, 2005. The effective date of all other
provisions of the interim final rule
remains October 1, 2005. This final rule
also extends the deadline for submitting
public comments on the entire interim
final rule from 5 p.m. (e.s.t.) on October
11, 2005 until 5 p.m. (e.s.t.) on
November 14, 2005. The procedure for
filing public comments is set forth in
the interim final rule and is not changed
by this final rule. The delay in effective
date and the extension of the public
comment period are necessary to
provide additional time for the
submission of public comments and to
allow for EDA’s additional
consideration of matters pertaining to
the effective implementation of the
interim final rule.

Classification

Prior notice and opportunity for
public comment are not required for

rules concerning public property, loans,
grants, benefits, and contracts (5 U.S.C.
553(a)(2)). Because prior notice and an
opportunity for public comment are not
required pursuant to 5 U.S.C. 553 or any
other law, the analytical requirements of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) are inapplicable. Therefore,
a regulatory flexibility analysis has not
been prepared.

Executive Order No. 12866

It has been determined that this final
rule is not significant for purposes of
Executive Order 12866.

Congressional Review Act

This final rule is not “major”” under
the Congressional Review Act (5 U.S.C.
801 et seq.).

Executive Order No. 13132

Executive Order 13132 requires
agencies to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
Executive Order 13132 to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” It has
been determined that this final rule does
not contain policies that have
federalism implications.

Dated: September 28, 2005.
Benjamin Erulkar,

Chief Counsel, Economic Development
Administration.

[FR Doc. 05-19705 Filed 9—29-05; 8:45 am)]
BILLING CODE 3510-24-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22413; Directorate
Identifier 2005-NM-167-AD; Amendment
39-14271; AD 2005-19-06]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747-200F,
747-300, 747SR, and 747SP Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; correction.
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SUMMARY: The FAA is correcting a
typographical error in an existing
airworthiness directive (AD) that was
published in the Federal Register on
September 15, 2005 (70 FR 54474). The
error resulted in an inadvertent
reference to a nonexistent paragraph.
This AD applies to certain Boeing
Model 747-100, 747—-100B, 747—-100B
SUD, 747-200B, 747-200C, 747-200F,
747-300, 747SR, and 747SP series
airplanes. This AD requires repetitive
detailed and ultrasonic inspections of
the thrust links of the rear engine
mounts for any crack or fracture and
corrective actions if necessary.

DATES: Effective September 30, 2005.

ADDRESSES: The AD docket contains the
proposed AD, comments, and any final
disposition. You may examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room P1.—401,
Washington, DC. This docket number is
FAA-2005-22413; the directorate
identifier for this docket is 2005—-NM—
167—-AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: On
September 6, 2005, the FAA issued AD
2005-19-06, amendment 39—14271 (70
FR 54474, September 15, 2005), for
certain Boeing Model 747-100, 747—
100B, 747-100B SUD, 747—-200B, 747—
200G, 747-200F, 747-300, 747SR, and
747SP series airplanes; equipped with
Pratt & Whitney JT9D-3 and —7 series
engines, except JT9D-70 engines. The
AD requires repetitive detailed and
ultrasonic inspections of the thrust links
of the rear engine mounts for any crack
or fracture and corrective actions if
necessary.

As published, the requirements of
paragraph (h)(1) of the AD inadvertently
reference doing the repetitive
replacements “* * * at the applicable
compliance time specified in paragraph
(h)(1)() or (h)(2)(ii) of this AD.”
However, there is no paragraph (h)(2)(ii)
in the AD. We have removed reference
to paragraph (h)(2)(ii) and replaced it
with the correct reference to paragraph

(h)(2)(ii).

No other part of the regulatory
information has been changed;
therefore, the final rule is not
republished in the Federal Register.

The effective date of this AD remains
September 30, 2005.

§39.13 [Corrected]

m In the Federal Register of September
15, 2005, on page 54476, in the third
column, paragraph (h)(1) of AD 2005-
19-06 is corrected to read as follows:

(1) Replace the cracked thrust link
with a new or overhauled thrust link in
accordance with Part 2 of the service
bulletin; except as provided by
paragraph (i) of this AD. Repeat the
replacement at the applicable
compliance time specified in paragraph
(h)(1)@) or (h)(1)(ii) of this AD.

* * * * *

Issued in Renton, Washington, on
September 26, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19564 Filed 9—29-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22405; Directorate
Identifier 2002—NM-243-AD; Amendment
39-14269; AD 2005-19-04]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A340-200 and —-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting a
typographical error in an existing
airworthiness directive (AD) that was
published in the Federal Register on
September 14, 2005 (70 FR 54251). The
error resulted in in an incorrect Docket
No. This AD applies to certain Airbus
Model A340-200 and —300 series
airplanes. This AD requires revising the
airplane flight manual to incorporate
new procedures for the flightcrew to
follow to correct miscalculation of the
takeoff and accelerating or stopping
distance of the airplane during a ferry
flight under certain conditions.

DATES: Effective September 29, 2005.

ADDRESSES: The AD docket contains the
proposed AD, comments, and any final

disposition. You may examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room P1.—401,
Washington, DC. This docket number is
FAA-2005-22405; the directorate
identifier for this docket is 2002—NM—
243-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On
September 6, 2005, the FAA issued AD
2005—-19-04, amendment 39—14269 (70
FR 54251, September 14, 2005), for
certain Airbus Model A340-200 and
—300 series airplanes. The AD requires
revising the airplane flight manual to
incorporate new procedures for the
flightcrew to follow to correct
miscalculation of the takeoff and
accelerating or stopping distance of the
airplane during a ferry flight under
certain conditions.

As published, that AD specifies an
incorrect Docket No. (i.e., FAA-2005—
20405) throughout preamble and the
regulatory text of the AD. The correct
Docket No. is FAA-2005-22405.

No other part of the regulatory
information has been changed;
therefore, the final rule is not
republished in the Federal Register.

The effective date of this AD remains
September 29, 2005.

§39.13 [Corrected]

m In the Federal Register of September

14, 2005, on page 54253, in the first

column, paragraph 2. of PART 39—

AIRWORTHINESS DIRECTIVES of AD

2005—-19-04 is corrected to read as

follows:

* * * * *

2005-19-04 Airbus: Amendment 39-14269.
Docket No. FAA-2005-22405;
Directorate Identifier 2002-NM-243-AD.

* * * * *

Issued in Renton, Washington, on
September 26, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19556 Filed 9-29-05; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22406; Directorate
Identifier 2002-NM-242-AD; Amendment
39-14270; AD 2005-19-05]

RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model ATR42-500 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting a
typographical error in an existing
airworthiness directive (AD) that was
published in the Federal Register on
September 14, 2005 (70 FR 54249). The
error resulted in an incorrect Docket No.
This AD applies to certain Aerospatiale
Model ATR42-500 airplanes. This AD
requires inspecting for correct
installation of the fastener that attaches
the ground braids on the elevator,
modifying the forward bonded assembly
of the elevator control rod, and
corrective action if necessary.

DATES: Effective September 29, 2005.
ADDRESSES: The AD docket contains the
proposed AD, comments, and any final
disposition. You may examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL-401,
Washington, DC. This docket number is
FAA-2005-22406; the directorate
identifier for this docket is 2002—NM—
242-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2125; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: On
September 6, 2005, the FAA issued AD
2005-19-05, amendment 39-14270 (70
FR 54249, September 14, 2005), for
certain Aerospatiale Model ATR42-500
airplanes. This AD requires inspecting
for correct installation of the fastener
that attaches the ground braids on the
elevator, modifying the forward bonded
assembly of the elevator control rod,
and corrective action if necessary.

As published, that AD specifies an
incorrect Docket No. (i.e., FAA-2005—
20406) throughout preamble and the
regulatory text of the AD. The correct
Docket No. is FAA-2005-22406.

No other part of the regulatory
information has been changed;
therefore, the final rule is not
republished in the Federal Register.

The effective date of this AD remains
September 29, 2005.

§39.13 [Corrected]

m In the Federal Register of September
14, 2005, on page 54250, in the third
column, paragraph 2. of PART 39—
AIRWORTHINESS DIRECTIVES of AD
2005-19-05 is corrected to read as
follows:

* * * * *

2005-19-05 Aerospatiale: Amendment 39—
14270. Docket No. FAA-2005-22406;

Directorate Identifier 2002—-NM-242—-AD.

* * * * *

Issued in Renton, Washington, on
September 26, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19555 Filed 9-29-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22404; Directorate
Identifier 2005—-NM-018-AD; Amendment
39-14268; AD 2005-19-03]

RIN 2120-AA64

Airworthiness Directives; BAe
Systems (Operations) Limited Model
ATP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting a
typographical error in an existing
airworthiness directive (AD) that was
published in the Federal Register on
September 13, 2005 (70 FR 53915). The

error resulted in an incorrect Docket No.

This AD applies to all BAe Systems
(Operations) Limited Model ATP
airplanes. This AD requires revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and new inspections to
detect fatigue cracking in certain
structures and of certain significant
structural items, and to revise life limits

for certain equipment and various
components.

DATES: Effective September 28, 2005.
ADDRESSES: The AD docket contains the
proposed AD, comments, and any final
disposition. You may examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL-401,
Washington, DC. This docket number is
FAA-2005-22404; the directorate
identifier for this docket is 2005-NM—
018-AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On
September 6, 2005, the FAA issued AD
2005-19-03, amendment 39-14268 (70
FR 53915, September 13, 2005), for all
BAe Systems (Operations) Limited
Model ATP airplanes. The AD requires
revising the Airworthiness Limitations
Section of the Instructions for
Continued Airworthiness to incorporate
life limits for certain items and new
inspections to detect fatigue cracking in
certain structures and of certain
significant structural items, and to
revise life limits for certain equipment
and various components.

As published, that AD specifies an
incorrect Docket No. (i.e., FAA-2005—
20404) throughout preamble and the
regulatory text of the AD. The correct
Docket No. is FAA-2005-22404.

No other part of the regulatory
information has been changed;
therefore, the final rule is not
republished in the Federal Register.

The effective date of this AD remains
September 28, 2005.

§39.13 [Corrected]

m In the Federal Register of September
13, 2005, on page 53916, in the third
column, paragraph 2. of PART 39—
AIRWORTHINESS DIRECTIVES of AD
2005-19-03 is corrected to read as
follows:

* * * * *

2005-19-03 BAe Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
14268. Docket No. FAA—2005-22404;
Directorate Identifier 2005-NM—-018—-AD.

* * * * *
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Issued in Renton, Washington, on
September 26, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-19554 Filed 9-29-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922

National Marine Sanctuary Program
Policy on Permit Applications for
Artificial Reef Development

AGENCY: National Marine Sanctuary
Program (NMSP), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Policy statement; response to
comments.

SUMMARY: The National Marine
Sanctuary Program (NMSP) has
developed a final policy and permitting
guidelines for applications to establish
artificial reefs within National Marine
Sanctuaries. The NMSP is releasing its
final policy and permitting guidelines,
and responding to comments on the
interim final policy.

DATES: This notice is effective as a final
policy as of September 30, 2005.
ADDRESSES: You can download a copy
of the final policy from the NMSP’s Web
site at http://sanctuaries.nos.noaa.gov/
Iibrary/library.html. You may also
request a copy of the NMSP’s final
policy on artificial reefs and submit
written comments on the policy by
contacting John Armor, National Marine
Sanctuary Program, 1305 East West
Highway (N/ORMS), 11th floor, Silver
Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT: John
Armor at (301) 713-3125.
SUPPLEMENTARY INFORMATION:

Background

The National Marine Sanctuary
Program (NMSP) manages a system of
thirteen National Marine Sanctuaries
(NMSs or Sanctuaries) and the
Northwestern Hawaiian Islands Coral
Reef Ecosystem Reserve that protect
special, nationally significant areas of
the marine environment under the
authority of the National Marine
Sanctuaries Act (NMSA; 16 U.S.C. 1431
et seq.). Sanctuaries protect a variety of
marine areas including coral reefs,
mangrove forests, and seagrass beds in
the Florida Keys National Marine

Sanctuary; deep-sea canyons, kelp beds,
and hardbottom habitats in the
Monterey Bay National Marine
Sanctuary; and historic shipwrecks in
the Thunder Bay National Marine
Sanctuary and Underwater Preserve.

In the last few years the NMSP has
experienced an increased number of
permit applications to establish artificial
reefs inside NMS boundaries,
particularly in the Florida Keys National
Marine Sanctuary. Because NMSP
regulations generally prohibit placing
structures on sanctuary submerged
lands, any individual who wishes to
establish an artificial reef inside a NMS
must first get approval from the NMSP
through the onsite sanctuary manager.

To ensure that applications to
establish artificial reefs in sanctuaries
are reviewed consistently and in a
manner that adheres to the NMSA and
NMSP regulations (15 CFR Part 922), the
NMSP developed permitting guidelines
specific for such applications. The
guidelines build on lessons learned
from past experience permitting
artificial reefs within sanctuaries and
apply knowledge from other sources of
information. They are intended to guide
decision makers as they review
proposals for artificial reefs in
sanctuaries. They clarify how decision
making criteria contained in NMSP
regulations will be applied specifically
to permit applications for artificial reef
development.

Response to Comments

On July 18, 2003, NOAA published a
notice of availability of the NMSP’s
Artificial Reef Policy and Permitting
Guidelines in the Federal Register (68
FR 42690, Jul. 18, 2003). The policy and
permitting guidelines have been
implemented on an interim-final basis
since that date. NOAA also requested
comments on the policy and permitting
guidelines through September 16, 2003.
The following are NOAA’s responses to
the comments received.

Comment 1. Many commenters felt
that the policy prohibited or was overly
restrictive of artificial reef development
within national marine sanctuaries.

Response: NOAA disagrees. The
NMSP’s regulations prohibit artificial
reef development in NMSs by
prohibiting the placement of structures
on the submerged lands. This policy
creates a framework to allow artificial
reefs under specific conditions (i.e.,
when a project is expected to benefit
NMS management and would not have
a detrimental effect on NMS resources).
The policy applies higher standards of
resource protection to artificial reef
projects within NMSs than would apply
to projects outside NMSs or other

protected areas. More protective
requirements are appropriate given the
nature and purpose of the NMSs.

Comment 2. Several commenters
suggested expanding the policy or
definition of artificial reefs to address
specific issues, such as coral reef
restoration and reef balls.

Response: The primary purpose of the
policy is to guide decision making
related to placement of artificial reefs
within the Sanctuary System. The
policy is intended to apply to all types
of artificial reef projects, and not to
direct the policy to a specific type of
artificial reef. The policy appropriately
and specifically excludes natural reef
restoration projects from application of
this policy because such projects are
addressed by the NMSP in a much
different manner.

Comment 3. A few commenters felt
that artificial reefs should not be placed
in sanctuaries under any circumstances.

Response: See response to comment
number 1.

Comment 4. A few commenters stated
that all or part of the policy conflicted
with the National Fishing Enhancement
Act of 1984 (NFEA).

Response: NOAA disagrees. While the
NFEA encourages artificial reef
development it does not, under any
circumstance, require their use. Any
regulatory or statutory requirement that
prohibits or imposes more restrictive
requirements on artificial reef
development is not in direct conflict
with that statute. The NMSP’s artificial
reef policy is written pursuant to the
NMSA and the regulations promulgated
thereunder. Because the primary
objective of the NMSA is resource
protection, it is entirely appropriate that
the NMSP’s policy be more protective
than the policy applicable to non-
sanctuary waters under the NFEA.

Comment 5. Some commenters felt
that the NMSP’s policy imposes more
burdens on an applicant than the
requirements of the National Artificial
Reef Plan (NARP).

Response: NOAA agrees. The policy
does exceed the requirements of the
NARP in several respects including the
types of monitoring and insurance
required. As discussed in the response
to comment number 4, these more
stringent requirements are consistent
with the purposes and policies of the
NMSA and are appropriate for NMSs.

Comment 6. One commenter
suggested that the section on the
definition of an artificial reef should
refer to applying the policy to oil rigs
and existing structures that may end up
being used as artificial reefs in the
future.
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Response: NOAA does not feel
abandoning existing oil rigs would
qualify as artificial reef development
within a NMS as it is defined in the
NMSP policy, because the policy is not
meant to address the abandonment of
existing structures inside NMSs. If
presented with an application to
abandon an oil rig inside a NMS, the
NMSP would use certain aspects of its
artificial reef policy during its review of
such a proposal, if appropriate.

Comment 7. Several commenters
provided information about artificial
reefs they felt should be included or in
some manner referenced in the policy.

Response: NOAA appreciates the
additional information provided by
some commenters. However, none of it
necessitated changes in the procedures
for reviewing permit applications for
artificial reef development in NMSs.

Comment 8. One commenter asked if
a complete proposal submitted to the
NMSP would have to include a U.S.
Army Corps of Engineers (ACOE) or
relevant state permits. The commenter
also asked if the NMSP would review
and approve a proposal before those
permits are obtained.

Response: NOAA will begin
reviewing permit applications to
establish artificial reefs inside NMSs
prior to the issuance of an ACOE or
required state permit. During this
review period, the NMSP will confer
with all tribal, local, State, and Federal
agencies with jurisdiction. The NMSP
will not take final action on any such
permit until it understands the positions
of all relevant agencies. Nothing in the
policy or in the NMSP regulations,
however, precludes the NMSP from
issuing its permit prior to the permittee
receiving other required permits.

Comment 9. One commenter
requested that the diagram illustrating
the review process indicate that public
review of the application would occur
before a decision would be made.

Response: The public review process
is sufficiently represented in the
National Environmental Policy act
process on the diagram. As stated in
section 2.4.1 of the policy (page 15), the
NMSP will prepare a draft
environmental assessment or impact
statement and will release the document
for public comment prior to making a
final decision on the application.

Comment 10. One commenter
requested an independent assessment,
inspection, or certification of material
proposed to be used in artificial reef
development to ensure contaminant risk
has been adequately researched and
minimized.

Response: NOAA agrees that these
types of assessments are appropriate,

particularly for artificial reef projects
using an obsolete vessel as the material.
The Environmental Protection Agency
and/or United States Coast Guard
inspect and certify vessels proposed to
be deployed as artificial reefs. However,
such an assessment might not be
necessary for artificial reef projects
using other types of material. Therefore,
NOAA does not feel independent
inspection will be necessary in all cases.

Comment 11. One commenter wanted
an independent assessment of the
deployment and stabilization plan for
each permit.

Response: The NMS manager or
superintendent and other NMSP staff
will review every permit application
(including the deployment and
stabilization plans) for artificial reef
development within NMS boundaries.
The NMSP’s assessment is independent
of the permit applicant’s. In some cases
NMSP may obtain outside expertise to
assist in its assessment.

Comment 12. One commenter felt that
the NMSP should not put itselfin a
sponsorship or permittee role for any
artificial reef project.

Response: As a permitting agency, the
NMSP will not sponsor any artificial
reef project for which it is processing a
permit application or expects to receive
a permit application in the future. The
NMSP will also not co-apply for any
such permit.

Comment 13. One commenter wanted
clarification as to why NOAA would
consider an applicant eligible for a
permit and allow him/her to go through
the effort of submitting a proposal,
knowing that NOAA was not going to
approve the request?

Response: The NMSP’s permitting
process does not prevent an applicant
from submitting an application to
conduct activities within sanctuaries.
After receiving and reviewing an
application, the NMSP will decide
whether or not to approve the activity.
Based on the nature, scope, and
complexity of the proposal, the review
process and need for additional
information may vary. In some cases, it
may be possible for the NMSP to
dismiss an application without asking
for additional information from the
applicant. In others, the NMSP may
need this additional information to
make a final determination.

Comment 14. One commenter stated
that NMSP should require copies of data
and reports, and that the projects should
make management recommendations
with justifications.

Response: The NMSP has monitoring
and reporting components described
within the policy. The NMSP will assess
results and make adjustments to

management practices when warranted
by information obtained from the
monitoring reports.

Comment 15. One commenter felt that
the policy should allow for involvement
of all stakeholders and that it should not
have special provisions for Native
American tribes.

Response: Special provisions related
to Native American Tribes are
warranted in circumstances such as
when tribal treaty rights or NMSP
regulations provide involvement of
tribes in permit decisionmaking. In
general this only applies to the Olympic
Coast National Marine Sanctuary but
will be considered on a case-by-case
basis for other NMSs.

Comment 16. One commenter was
concerned that the section in the policy
on “Authorizations” was the weakest.
They felt the process described in this
section was a means to circumvent
requirements of NMSA and that
proposals should still be held to the
same regulations, including enhancing
resources.

Response: The NMSP reviews
artificial reef projects with the same
level of scrutiny, whether they are being
considered under authorizations or
other forms of approval.

Comment 17. One commenter did not
agree with the five-year duration for
special use permits.

Response: The five-year duration for
special use permits is mandated by the
NMSA. When a special use permit is
issued, the permit cannot be issued for
a period longer than five years, but may
be renewed.

Comment 18. One commenter wanted
clarification on what type of monitoring
NOAA was referring to in the section of
the policy that describes evaluating the
effects of a project.

Response: NOAA was referring to all
forms of monitoring required under a
permit and described in section 2.2.2
(page 10) of the policy.

Comment 19. One commenter
questioned why NOAA was requiring
the permittee to prove that there are
funds available to remove the reef if
something goes wrong.

Response: NOAA was primarily
referring to problems encountered
during installation. In the event of a
problem, NOAA must be certain the
applicant has funds to ensure there will
be no damage to NMS resources, which
may include removal of the artificial
reef. Additionally, should pieces
separate from the main structure of the
artificial reef, NOAA may require the
permittee to remove them from the
Sanctuary.

Comment 20. One commenter wanted
to know if bonds would be retroactive
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to cover materials already in the Florida
Keys NMS (FKNMS).

Response: Bonds will not be required
retroactively for preexisting materials
within the Sanctuary.

Comment 21. One commenter wanted
to know how long the NMSP considered
to be the life of a project.

Response: The duration of a project is
as long as the artificial reef is within the
Sanctuary.

Comment 22. Some commenters felt
that it is difficult to obtain a bond for
monitoring.

Response: A bond is not necessarily
the only way to demonstrate that an
applicant has financial resources
available. When discussing the issue of
obtaining a bond for monitoring
purposes, the policy is referring to the
permittee providing some form of
financial security. If a bond is not a
practical form of financial security, the
permittee may find another method. The
policy has been revised to better express
this point.

Comment 23. One commenter
expressed concerns about an artificial
reef releasing toxic materials or other
pollutants into the water after it is
placed on the bottom. The commenter
suggested that the policy should address
the issue more directly.

Response: The NMSP agrees artificial
reefs placed inside NMSs must not
release into the water pollutants of any
kind that have the potential to adversely
affect sanctuary resources. This issue is
discussed in Appendix B to the
guidelines as an issue that the NMSP
should consider when reviewing
applications to establish artificial reefs.
Furthermore, potential pollutants must
be disclosed in the permit application as
specified in Appendix C. The NMSP
will consult with the Environmental
Protection Agency to consider this
information and to assess the impacts it
would have on sanctuary resources.

Comment 24: Several comments were
received on how NOAA will evaluate
the effects of removal of an artificial
reef.

Response: If an artificial reef is not
permanent and NOAA requires removal
as part of the project, the effects of that
removal process will be evaluated
before a permit is issued. NOAA may
also conduct a supplemental analysis
immediately prior to removal of the
artificial reef to consider whether
removal is inappropriate.

Comment 25. One commenter felt that
Executive Order 13089 on Coral Reef
Protection should have been included in
the NEPA Documentation and
Interagency Consultation section of the
policy.

Response: The policy applies to all
NMSs (most of which do not have coral
reef resources). Therefore, Executive
Order 13089 will not apply to every
artificial reef proposal for every NMS.
When the requirements of Executive
Order 13089 apply to a proposed
artificial reef development project, the
NMSP will take the required steps to
ensure the Executive Order is followed.

Comment 26. One commenter thought
that the NMSP should provide an
analysis of each alternative that the
applicant is allowed to pursue under the
National Environmental Policy Act
(NEPA).

Response: As indicated in Appendix
C to the policy, a permit application to
establish an artificial reef in a NMS
must include all information necessary
for the NMSP to prepare the appropriate
NEPA documentation. In determining
the completeness of the permit
application, the NMSP will ensure the
applicant has submitted sufficient
information to fully analyze the full
range of reasonable alternatives as
required by NEPA and its implementing
regulations.

Comment 27. One commenter pointed
out that the NMSP does not have to
prepare and release a draft NEPA
analysis document for public comment
for artificial reef projects that do not
require the preparation of an
environmental impact statement.

Response: Section 5.02(b)(1) of NOAA
Administrative Order 216—6 encourages
NOAA programs to release a draft
environmental assessment to the public
to the extent possible. NOAA realizes
that this action is not required under
NEPA, but has determined that it is
appropriate in cases involving the
establishment of artificial reefs in
NMSs.

Comment 28. One commenter wanted
the policy to recognize that artificial
reefs may be beneficial for Essential
Fish Habitat (EFH).

Response: It is not the role of the
NMSP to artificially create new EFH (as
defined in the Magnuson-Stevens
Fishery Conservation and Management
Act). The NMSP, in consultation with
NOAA Fisheries, will consider the
extent that any proposed artificial reef
may adversely affect EFH that naturally
occurs in the vicinity of the project.

Comment 29. One commenter
suggested that biological monitoring be
specifically included in the monitoring
requirements.

Response: In general, some form of
biological monitoring will always be
required although the exact monitoring
requirements (e.g., parameters to be
studied, frequency of data collection)
will vary from permit to permit.

Comment 30. One commenter felt that
the monitoring of a reef and the
placement of a reef are separate projects
and should have separate proposals.

Response: NOAA disagrees.
Monitoring is an integral part of
proposing to place an artificial reef
within a NMS. A permittee should not
propose to establish an artificial reef
inside a NMS unless they are prepared
to collect quantifiable monitoring data
and have sufficient resources to do so.
As discussed in section 2.5.1.1. there are
several different types of monitoring
that would be part of any artificial reef
project. Some will be designed to
determine the effectiveness of the
artificial reef project in meeting goals
and providing benefits to the Sanctuary.
Other forms of monitoring will be
designed to determine the effects of the
project on the resources of the
Sanctuary.

Comment 31. One commenter did not
agree with the discussion regarding
lifetime monitoring.

Response: Stability monitoring will be
conducted as long as the artificial reef
is in NMS waters. Other forms of
monitoring may vary in length
depending on the expected life of the
project, the questions the monitoring is
designed to answer, and other factors.

Comment 32. Some commenters
inquired as to what would happen if a
permittee were to withdraw from the
permitting agreement. Inquiries were
also made on how permits will be
enforced.

Response: Before the NMSP issues a
permit, it must be satisfied that the
applicant has sufficient resources to
comply with all permit terms and
conditions, including the funding of
long-term monitoring. The nature of this
assurance will vary from permit to
permit and is detailed in the policy.

A permittee cannot unilaterally
withdraw from a permit agreement
without violating the permit or NMSP
regulations. If a permittee violates a
term or condition of his/her permit, the
permittee is subject to possible civil
penalties under the NMSA.

Comment 33. Some comments
questioned the types of building
materials that would be approved in a
potential artificial reef permit.

Response: NOAA regulations do not
currently discriminate among materials.
The policy gives guidance on which
materials are better than others. NOAA
will consult with the United States
Army Corps of Engineers,
Environmental Protection Agency, and
relevant state agencies on a case-by-case
basis to ensure that hazardous materials
are not used. Compliance with a
sanctuary permit does not necessarily
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relieve the permittee of his/her
obligation to comply with all other
applicable Federal, State, and local
laws.

Dated: September 23, 2005.
Richard W. Spinrad,
Assistant Administrator, Ocean Services and

Coastal Zone Management, National Oceanic
and Atmospheric Administration.

[FR Doc. 05-19502 Filed 9—29-05; 8:45 am)|]
BILLING CODE 3510-NK-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 232

[Release Nos. 33-8612; 34-52477; 35—
28033; 39-2439; IC-27070]

RIN 3235-AG96

Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the Commission) is
adopting revisions to the Electronic Data
Gathering, Analysis, and Retrieval
System (EDGAR) Filer Manual to reflect
changes made to improve, reorganize
and restructure the EDGAR Filer
Manual volumes to make it easier for
filers and those wishing to apply for
EDGAR access codes to locate the
information that they need to apply for
EDGAR access, maintain company
information and submit a filing. With
this reorganization, no changes have
been made to the filing process.

The revisions to the Filer Manual
reflect changes within Volumes I, IT and
III, entitled “EDGAR Filer Manual
Volume I General Information,”
“EDGAR Filer Manual Volume II
EDGAR Filing,” and “EDGAR Filer
Manual Volume IIT N-SAR
Supplement” respectively. The updated
manual will be incorporated by
reference into the Code of Federal
Regulations.

EFFECTIVE DATE: October 14, 2005. The
incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
October 14, 2005.

FOR FURTHER INFORMATION CONTACT: In
the Office of Information Technology,
Rick Heroux, at (202) 551-8800; for
questions concerning the Division of
Corporation Finance filings, in the
Division of Corporation Finance,
Herbert Scholl, Office Chief, EDGAR
and Information Analysis, at (202) 942—

2940; for questions concerning the
Division of Investment Management
filings, in the Division of Investment
Management, Ruth Armfield Sanders,
Senior Special Counsel, at (202) 551—
6989; and, in the Office of Filings and
Information Services, Velma Smith, at
(202) 942-8900.

SUPPLEMENTARY INFORMATION: Today we
are adopting an updated EDGAR Filer
Manual (Filer Manual). The Filer
Manual describes how to become an
EDGAR filer and the technical
formatting requirements for the
preparation and submission of
electronic filings through the EDGAR
system.! It also describes the
requirements for filing using
EDGARLink 2 and the Online Forms/
XML Web site.

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order
to assure the timely acceptance and
processing of filings made in electronic
format.3 Filers should consult the Filer
Manual in conjunction with our rules
governing mandated electronic filing
when preparing documents for
electronic submission.*

1 We originally adopted the Filer Manual on April
1, 1993, with an effective date of April 26, 1993.
Release No. 33-6986 (April 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on June 6, 2005. See Release No. 33—8573
(May 19, 2005) [70 FR 30899].

2This is the filer assistance software we provide
filers filing on the EDGAR system.

3 See Rule 301 of Regulation S-T (17 CFR
232.301).

4 See Release Nos. 33-6977 (February 23, 1993)
[58 FR 14628], IC-19284 (February 23, 1993) [58 FR
14848], 35-25746 (February 23, 1993) [58 FR
14999], and 33-6980 (February 23, 1993) [58 FR
15009] in which we comprehensively discuss the
rules we adopted to govern mandated electronic
filing. See also Release No. 33-7122 (December 19,
1994) [59 FR 67752], in which we made the EDGAR
rules final and applicable to all domestic
registrants; Release No. 33-7427 (July 1, 1997) [62
FR 36450], in which we adopted minor
amendments to the EDGAR rules; Release No. 33—
7472 (October 24, 1997) [62 FR 58647], in which
we announced that, as of January 1, 1998, we would
not accept in paper filings that we require filers to
submit electronically; Release No. 34—40934
(January 12, 1999) [64 FR 2843], in which we made
mandatory the electronic filing of Form 13F;
Release No. 33-7684 (May 17, 1999) [64 FR 27888],
in which we adopted amendments to implement
the first stage of EDGAR modernization; Release No.
33-7855 (April 24, 2000) [65 FR 24788], in which
we implemented EDGAR Release 7.0; Release No.
33-7999 (August 7, 2001) [66 FR 42941], in which
we implemented EDGAR Release 7.5; Release No.
33-8007 (September 24,2001) [66 FR 49829], in
which we implemented EDGAR Release 8.0;
Release No. 33-8224 (April 30, 2003) [66 FR 24345],
in which we implemented EDGAR Release 8.5;
Release Nos. 33—-8255 (July 22, 2003) [68 FR 44876]
and 33-8255A (September 4, 2003) [68 FR 53289]
in which we implemented EDGAR Release 8.6;
Release No. 33—-8409 (April 19, 2004) [69 FR 21954]
in which we implemented EDGAR Release 8.7;

The revisions to the EDGAR Filer
Manual volumes are being made to
improve, reorganize and restructure the
EDGAR Filer Manual volumes to make
it easier for filers, and those wishing to
apply for EDGAR access codes, to locate
the information that they need to apply
for EDGAR access, maintain company
information and submit electronic
filings. The EDGAR Filer Manual has
also been rearranged to eliminate
information that was repeated between
the different volumes and to be more
aligned with the logical functions
performed by EDGAR users. The
reorganized filer manual does not
include any changes to the filing
process.

The EDGAR Filer Manual Volume I
General Information covers the EDGAR
application process, outlines how to
keep company data, which is stored in
EDGAR, current and provides a brief
introduction to the filing process. The
appendices in this volume, as well as
those that are a part of the other
volumes, “Glossary of Commonly Used
Terms, Acronyms, and Abbreviations”
and “Frequently Asked Questions” for
example, only contain information
specific to the processes and concepts
covered within the volume. The
appendices are no longer repeated in
each volume. Volume I is intended to be
a reference for those that need to obtain
EDGAR access, those that are new to
EDGAR and those that are responsible
for keeping company information
current.

The EDGAR Filer Manual Volume II
EDGAR Filing focuses entirely on the
filing process. It illustrates each step of
the process to submit an electronic
submission and helps filers understand
the tools provided by the SEC for
constructing and transmitting those
submissions, concisely consolidating
information previously provided in the
former EDGAR Release 9.0 EDGARLink
Filer Manual Volume I and EDGAR
Release 9.0 OnlineForms Filer Manual
Volume III. It also provides a much
improved Index to Forms which, in
addition to the Submission Type and
Description, adds the name of the tool
(e.g., EDGARLink or Online Forms/XML
Web site), the template number that
contains that particular submission type
and the Filer Constructed Form
Specification (formerly known as
“Reduced Content Filing Specification”)
that should be used by those that

Release No. 33—-8454 (August 6, 2004) [69 FR 49803]
in which we implemented EDGAR Release 8.8;
Release No. 33—-8528 (February 3, 2005) [70 FR
6573] in which we implemented EDGAR Release
8.10; and Release No. 33-8573 (May 19, 2005) [70
FR 30899] in which we implemented EDGAR
Release 9.0.
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prepare filings without using
EDGARLink or the OnlineForms/XML
Web site. The Index to Forms is
provided in alphanumeric order, which
can be used by those that only know the
submission type, as well as by Act. This
volume is intended to be a reference for
those that are responsible for submitting
filings to the SEC via the EDGAR
system.

The EDGAR Filer Manual Volume III
N-SAR Supplement is the guide for
preparing the electronic submissions of
Form N-SAR. While this volume used
to be Volume II of the EDGAR Filer
Manual, its current content has
remained essentially unchanged with
the exception of the minor
modifications necessary to update
references to the other updated Filer
Manual volumes.

Prior to the reorganization of the
EDGAR Filer Manual, the version
numbers assigned to each volume were
based upon the EDGAR release number
in which it was implemented. As of this
revised Filer Manual, each volume will
be baselined at Version One and will no
longer follow the EDGAR release
numbers. This will prevent the need to
make changes to the EDGAR Filer
Manual volumes simply to update the
EDGAR release when none of the other
content has been changed. The EDGAR
Filer Manual volumes will only be
updated when changes are made to the
functions contained within a particular
volume. Filers should consult the SEC’s
Public Web site, EDGAR Filing Web site
or the EDGAR OnlineForms/XML Web
site to determine the current version of
the software or documents.

The SEC maintains a number of Web
sites and URLs to support the filing
process. As more sites and URLs have
been developed, it has become more
complicated for filers to find the correct
site for a single function. To give filers
a central location from which they can
navigate to the EDGAR Web site that
they need to access rather than having
to remember the different URLs to each
of the EDGAR Filing Web sites, we
created an EDGAR Gateway Web site
that can be reached at the following
URL: https://
www.portal.edgarfiling.sec.gov. The use
of the new EDGAR Gateway Web site is
optional. The existing EDGAR Filer
Management, EDGAR Filing and
EDGAR OnlineForms/XML Web sites
can still be accessed as they have
previously. The EDGAR Gateway Web
site is expected to be available on or
about September 26, 2005.

Along with adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code

of Federal Regulations of today’s
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR Part 51.

You may obtain paper copies of the
updated Filer Manual at the following
address: Public Reference Room, U.S.
Securities and Exchange Commission,
100 F Street, NE., Room 1580,
Washington DC 20549. We will post
electronic format copies on the
Commission’s Web site; the address for
the Filer Manual is http://www.sec.gov/
info/edgar.shtml. You may also obtain
copies from Thomson Financial, the
paper document contractor for the
Commission, at (800) 638—8241.

Since the Filer Manual relates solely
to agency procedures or practice,
publication for notice and comment is
not required under the Administrative
Procedure Act.5 It follows that the
requirements of the Regulatory
Flexibility Act® do not apply.

The effective date for the updated
Filer Manual and the rule amendments
is fourteen (14) days after publication in
the Federal Register. Because the
changes made to reorganize the Filer
Manual were made solely for the
purposes of clarity and do not change
the filing process, we find that there is
good cause to establish an effective date
less than 30 days after publication of
these rules.

Statutory Basis

We are adopting the amendments to
Regulation S—-T under Sections 6, 7, 8,
10, and 19(a) of the Securities Act of
1933,7 Sections 3, 12, 13, 14, 15, 23, and
35A of the Securities Exchange Act of
1934,8 Section 20 of the Public Utility
Holding Company Act of 1935,° Section
319 of the Trust Indenture Act of
1939,10 and Sections 8, 30, 31, and 38
of the Investment Company Act of
1940.11

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

m In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

55 U.S.C. 553(b).

65 U.S.C. 601-612.

715 U.S.C. 771, 77g, 77h, 77j, and 77s(a).

815 U.S.C. 78c, 781, 78m, 78n, 780, 78w, and 7811
915 U.S.C. 79t.

1015 U.S.C. 77sss.

1115 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.

PART 232—REGULATION S-T
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for Part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),
78w(a), 781I1(d), 79t(a), 80a—8, 80a—29, 80a—
30, 80a—37, and 7201 et seq.; and 18 U.S.C.
1350.

* * * * *

m 2. Section 232.301 is revised to read
as follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets out the
technical formatting requirements for
electronic submissions. The
requirements for becoming an EDGAR
Filer and updating company data are set
forth in the EDGAR Filer Manual,
Volume I: “General Information,”
Version 1 (September 2005). The
requirements for filing on EDGAR are
set forth in the EDGAR Filer Manual,
Volume II: “EDGAR Filing,” Version 1
(September 2005). Additional
provisions applicable to Form N—SAR
filers are set forth in the EDGAR Filer
Manual, Volume III: “N-SAR
Supplement,” Version 1 (September
2005). All of these provisions have been
incorporated by reference into the Code
of Federal Regulations, which action
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR Part 51. You
must comply with these requirements in
order for documents to be timely
received and accepted. You can obtain
paper copies of the EDGAR Filer
Manual from the following address:
Public Reference Room, U.S. Securities
and Exchange Commission, 100 F
Street, NE, Room 1580, Washington, DC
20549 or by calling Thomson Financial
at (800) 638—8241. Electronic copies are
available on the Commission’s Web site.
The address for the Filer Manual is
http://www.sec.gov/info/edgar.shtml.
You can also photocopy the document
at the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

Dated: September 21, 2005.



57132

Federal Register/Vol. 70, No. 189/Friday, September 30, 2005/Rules and Regulations

By the Commission.
Jonathan G. Katz,
Secretary.
[FR Doc. 05-19315 Filed 9—29-05; 8:45 am)]
BILLING CODE 8010-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Regulations No. 4 and 16]
RIN 0960-AF21

Reinstatement of Entitlement to
Disability Benefits

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are publishing final rules
regarding the Reinstatement of
Entitlement (Expedited Reinstatement)
provision in section 112 of the Ticket to
Work and Work Incentives
Improvement Act of 1999. This
provision allows former Social Security
disability and Supplemental Security
Income (SSI) disability or blindness
beneficiaries, whose entitlement or
eligibility had been terminated due to
their work activity, to have their
entitlement or eligibility reinstated in a
timely fashion if they become unable to
do substantial gainful work. These rules
provide beneficiaries an additional
incentive to return to work.

DATES: Effective Date: These final rules
are effective on October 31, 2005.
Electronic Version: The electronic file
of this document is available on the date
of publication in the Federal Register at
http://www.gpoaccess.gov/fr/
index.html. It is also available on the
Internet site for SSA (i.e., Social
Security Online): http://
www.socialsecurity.gov/regulations/.
FOR FURTHER INFORMATION CONTACT: John
Nelson, Team Leader, Employment
Policy Team, Office of Program
Development and Research, Social
Security Administration, 6401 Security
Boulevard, Room 128 Altmeyer
Building, Baltimore, Maryland 21235—
6401, (410) 966—5114 or TTY (410) 966—
5609. For information on eligibility or
filing for benefits: Call our national toll-
free number, 1-(800) 772-1213 or TTY
1—(800) 325-0778, or visit our Internet
web site, Social Security Online, at
http://www.socialsecurity.gov/.

SUPPLEMENTARY INFORMATION:
Background

The expedited reinstatement
provision, along with other work
incentives and the Ticket to Work
program contained in the Ticket to

Work and Work Incentives
Improvement Act of 1999 (Pub. L. 106—
170) is intended to expand your options
as a Social Security disability
beneficiary or a disabled or blind
Supplemental Security Income
recipient. We expect that the expedited
reinstatement provision along with
other provisions in the Ticket to Work
and Work Incentives Improvement Act
of 1999 will remove some of the
disincentives that may discourage you
from either attempting to work or
increasing your work activity. If more
beneficiaries with disabilities engage in
self-supporting work, the net result will
be an increase in the independence of
disabled beneficiaries, a reduction in
the Social Security and Supplemental
Security Income disability rolls, and
savings to the Social Security Trust
Fund and general revenues.

General Goals of the Expedited
Reinstatement Provision

The expedited reinstatement
provision is intended to relieve some
concerns you may have about returning
to work. If we terminate your
entitlement or eligibility for benefits due
to your work activity, this provision
provides you an easier way to have your
entitlement or eligibility reinstated and
to be placed back into payment status.
This process should ease some concerns
you may have about what will happen
if your attempt to return to work is
unsuccessful.

Advice of the Ticket to Work and Work
Incentives Advisory Panel

During the preparation of these final
rules, we consulted with the Ticket to
Work and Work Incentives Advisory
Panel. The Ticket to Work and Work
Incentives Advisory Panel was
established by section 101(f) of the
Ticket to Work and Work Incentives
Improvement Act of 1999. This panel
advises the President, the Congress, and
us on issues related to work incentive
programs, planning and assistance for
individuals with disabilities and the
Ticket to Work Program established
under this Act.

Section 112 of the Ticket to Work and
Work Incentives Improvement Act of
1999

Congress indicated that the purpose of
section 112 of the Ticket to Work and
Work Incentives Improvement Act of
1999 (the expedited reinstatement
provision) was to encourage disability
beneficiaries to return to work by
reassuring them that if they meet our
disability standards their benefits would
be restored in a timely fashion should

they become unable to continue
working.

The expedited reinstatement
provision provides a method for you to
have your disability benefits reinstated
without filing an application if you have
had your entitlement to, or eligibility
for, benefits terminated due to your
work activity during the previous 5
years, and you can no longer do
substantial gainful activity.

Effect of the Expedited Reinstatement
Provision

The expedited reinstatement
provision provides you another option
for regaining entitlement to benefits
under title IT and eligibility under title
XVI of the Act after we have terminated
your entitlement to or eligibility for
disability benefits due to your work
activity. If you file a request for
expedited reinstatement, you can still
file a new application for benefits under
existing initial claim rules.

Prior to the effective date of this
provision, when we terminated your
entitlement or eligibility due to work
activity, you were required to file a new
application to become entitled to or
eligible for benefits again. We processed
your application under rules that
required a new disability determination
using the medical requirements that we
apply when you file an initial claim for
benefits. You generally were entitled to
receive benefits only after we processed
your entitlement or eligibility
determination. If we determined that
you again qualified for benefits, you
became eligible for work incentives
such as the trial work period, the
reentitlement period, and special SSI
eligibility status under your new period
of disability.

The expedited reinstatement
provision provides you the option of
requesting that your prior entitlement to
or eligibility for disability benefits be
reinstated, rather than filing a new
application for a new period of
entitlement or eligibility. Since January
1, 2001, you can request to be reinstated
to benefits if you stop doing substantial
gainful activity within 60 months of
your prior termination. At the time you
request reinstatement, you must be
unable to engage in substantial gainful
activity because of your medical
condition. Your current impairment
must be the same as or related to your
prior impairment and you must be
disabled. To determine if you are
disabled, we will use our medical
improvement review standard that we
use in our continuing disability review
process. Under the medical
improvement review standard, we will
generally find that you are disabled,
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unless there is substantial evidence
demonstrating that there has been
medical improvement in your
impairment(s) and the improvement is
related to your ability to work.

When you request reinstatement you
can be paid up to 6 months of
provisional benefits, and may be
entitled to Medicare benefits or
Medicaid, while we are deciding
whether you qualify for reinstatement.
Provisional benefits, or payments, are
cash benefits that can be paid to you on
a temporary basis when you were
previously a Social Security (title II)
disability beneficiary or a disabled or
blind Supplemental Security Income
(title XVI) recipient and you are now
requesting reinstatement. The period
during which you can receive
provisional benefits is your provisional
benefit period. This period begins with
the first month you can receive
provisional benefits and can never
extend beyond six consecutive months.
Your provisional benefit period will end
earlier than the sixth consecutive month
if we make our determination on your
request for reinstatement before that
month. Your title II provisional benefit
period will also end if you attain full
retirement age or if you do substantial
gainful work activity.

You can receive title II provisional
benefits beginning with the month you
file your request for reinstatement. We
will base your provisional benefit
amount (i.e., the amount of the monthly
cash benefit you receive during the
provisional benefit period) on the prior
benefit amount that was actually
payable to you under title II. We will
terminate your title II provisional
benefits when your provisional benefit
period ends, such as if you do
substantial gainful activity. You can
receive title XVI provisional payments
beginning with the month after you file
your request for reinstatement. We will
base your title XVI provisional benefit
amount (i.e., the amount of the monthly
cash payment you receive during the
provisional benefit period) on the
Federal Supplemental Security Income
benefit that would actually be payable
to you for each month in the provisional
benefit period, depending on your
income. We will terminate your title
XVI provisional payments when your
provisional benefit period ends. If you
have previously received provisional
benefits based upon a prior request for
reinstatement, you cannot receive
additional provisional benefits if you
file a second request for reinstatement
based on the same prior entitlement or
eligibility. This could occur, for
example, if we denied your prior
request for reinstatement and then you

subsequently file a new request for
reinstatement because you believe you
meet the requirements.

We are also amending §§404.903 and
416.1403 to indicate, consistent with the
expedited reinstatement legislation, that
the determination we make regarding
your right to receive provisional benefits
is not an initial determination and it is,
therefore, not subject to administrative
review under subpart J of part 404 and
subpart N of part 416.

If we deny your request for
reinstatement, we generally will not
consider the provisional benefits you
received as an overpayment. If your
reinstatement request is denied, and you
have not filed a new benefits
application, we will treat that request as
your intent to file an initial application
for benefits. If we approve your request
for reinstatement, we will reinstate your
prior disability entitlement or eligibility
and reestablish your Medicare/Medicaid
entitlement, as appropriate, if you are
not already entitled to Medicare/
Medicaid. We will pay you reinstated
benefits under title XVI beginning with
the month after the month in which you
file your request. We will pay you
reinstated benefits under title II
beginning no later than the month in
which you file your request. We can pay
you title II reinstated benefits for any of
the 12 months preceding your request
for reinstatement if you would have met
all of the requirements for reinstatement
had you requested reinstatement in that
month. We will reduce reinstated
benefits payable for a month by the
amount of any provisional benefits that
you already received for that month.

When we reinstate your entitlement
under this provision, you are then
entitled to a 24-month initial
reinstatement period. Your 24-month
initial reinstatement period begins with
the month your benefits are reinstated
and ends with the 24th month that you
have a benefit payable. For title II
purposes, we consider a benefit to be
payable in a month when you do not do
substantial gainful activity and the non-
payment provisions in subpart E of part
404 do not apply. For title XVI
purposes, we consider a benefit to be
payable in a month when, using normal
payment calculation procedures in
subpart D of part 416, we determine you
are due a monthly payment, or you are
considered to be receiving SSI benefits
in a month under section 1619(b) of the
Act. After the 24-month initial
reinstatement period is completed, you
are eligible for additional work
incentives under title II (such as a trial
work period and a reentitlement
period), as well as possible future
reinstatement through the expedited

reinstatement provision under title II
and title XVI.

Notice of Proposed Rulemaking

We published a Notice of Proposed
Rulemaking (NPRM) in the Federal
Register on October 27, 2003 (68 FR
61162), which proposed rules regarding
the expedited reinstatement provision of
the Act. We provided a 60-day period
for the public to comment. We
subsequently extended the comment
period to January 16, 2004 (69 FR 307
(2004)). We received comments from 72
commenters. We discuss the significant
public comments we received on the
NPRM and provide our responses to
those comments later in this preamble
under ‘“‘Public Comments on the Notice
of Proposed Rulemaking.” As we
explain below under “Explanation of
Changes to Regulations,” in these final
rules we are making some changes from
the proposed rules in response to these
public comments.

Explanation of Changes to Regulations

We are amending our regulations to
provide the rules for expedited
reinstatement. These rules add
§§ 404.1592b through 404.1592f to part
404 and §§416.999 through 416.999d to
part 416.

Part 404

Section 404.1592b provides a general
overview of expedited reinstatement
and summarizes the basic requirements
for expedited reinstatement, as
discussed in §§404.1592c through
404.1592f. In response to public
comments, we have revised the
requirement in the NPRM that you must
have stopped doing substantial gainful
activity because of your medical
condition to instead provide that you
must be unable to do substantial gainful
activity because of your medical
condition. In these final rules we also
revised the proposed reference in the
last sentence of this section from
§404.1592g to § 404.1592f because we
deleted proposed §404.1592e.

Section 404.1592c describes the
requirements for reinstatement to title II
benefits. Section 223(i)(1) of the Act
lists the requirements you must meet to
have your entitlement reinstated under
the title I expedited reinstatement
provision. These rules explain that you
must have previously been entitled as a
disabled insured individual, a disabled
child, a disabled widow or widower, or
a disabled Medicare qualified
government employee. We must have
terminated your prior entitlement due to
your doing substantial gainful activity.
You must be unable to do substantial
gainful activity due to your medical
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condition. Your current impairment
must be the same as or related to the
impairment on which we based your
prior period of disability, and you must
currently be disabled. Section 223(i)(3)
of the Act requires us to use the medical
improvement review standard in section
223(f) of the Act when we determine if
you are disabled for the purposes of this
provision. If your entitlement is
reinstated, an auxiliary beneficiary who
was previously entitled on your record
can also be reinstated. The auxiliary
beneficiary must request reinstatement
and must meet the current entitlement
factors for the benefit.

In response to public comments, we
are not requiring in these final rules that
you stopped working due to your
medical condition. However, as
required under section 223(i)(1)(B)(iii)
of the Act, these final rules provide that
you must be unable to do substantial
gainful activity because of your medical
condition. We will determine that you
meet the requirement that you are
unable to do substantial gainful activity
due to your medical condition when:

(1) You file, under §404.1592d, your
request for reinstatement stating that
you are unable do substantial gainful
activity due to your medical condition,

(2) You do not do substantial gainful
activity in the month you file your
request for reinstatement, and

(3) We determine that you are under
a disability, based on the application of
the medical improvement review
standard, as required by
§404.1592c(a)(4).

We believe this more closely follows
the requirement in section
223(i)(1)(B)(iii) of the Social Security
Act and removes a possible disincentive
for you to return to work.

In response to public comments, in
these final rules we also deleted
proposed § 404.1592¢(b) and
redesignated proposed §404.1592c(c) to
§404.1592c¢(b). We made these changes
from the proposed rules so that you may
be able to make a second request for
reinstatement of entitlement. Therefore,
for example, if your request for
expedited reinstatement is denied
because we either determine that your
current impairment is not the same as
or related to the impairment that we
used as the basis for your previous
entitlement or eligibility, or that you are
not disabled, you may be able to be
reinstated on a later request for
reinstatement provided you meet the
requirements in §404.1592c at that
time. However, as we explain in
§404.1592e, in these final rules we have
added that you cannot be paid
additional provisional benefits based on
the subsequent request if you received

provisional benefits based on the first
request. By deleting proposed
§404.1592¢(b), these final rules now
provide that you may be able to be
reinstated on your request for
reinstatement even if, after your prior
entitlement had been terminated
because of the performance of
substantial gainful activity, we had
made an intervening determination that
you were no longer disabled under the
medical improvement review standard
because we conducted a continuing
disability review on a disability
entitlement or a medical review on your
Medicare entitlement. We believe these
changes make expedited reinstatement
more responsive to your needs, while
maintaining the integrity of the
program.

Section 404.1592d describes how to
request reinstatement of benefits under
the expedited reinstatement provision.
Your request must be made in writing.
Section 223(i)(2)(A) of the Act lists what
you must include in your request for
reinstatement and authorizes us to
determine the form of the request and
the information it must contain. You
must file your request within the
consecutive 60-month period that
begins with the month that we
terminated your prior entitlement to
disability benefits due to the
performance of substantial gainful
activity. However, we may extend this
time period if we determine that you
had good cause for failing to file your
request within the 60-month time
period. Your request must state that you
are disabled, that your current
impairment is the same as or related to
the impairment that was used as the
basis for your prior disability
entitlement, and that you cannot do
substantial gainful activity because of
your medical condition. Your request
must also include the information we
need to help us determine whether you
meet the non-medical factors of
entitlement for the benefit and the
information we need to make the
medical determination. Your request for
reinstatement must be filed on or after
January 1, 2001. In response to public
comments, in these final rules we
changed the proposed rule in
§404.1592d(d)(2) which stated that you
must certify that you became unable to
continue to do substantial gainful
activity because of your medical
condition. These final rules have been
revised to require that you certify that
you cannot do substantial gainful
activity due to your medical condition.
This change is necessary due to our
decision to delete the proposed
§404.1592e.

In response to public comments, we
deleted the proposed §404.1592¢ as
these final rules do not require that you
stopped working (or reduced your work
and earnings below the substantial
gainful activity level) because of your
impairment. Therefore, the proposed
§404.1592¢ is no longer necessary. As a
result of this deletion, we changed
§§404.1592f and 404.1592g in the
proposed rules to §404.1592e and
§404.1592f, respectively, in these final
rules.

Section 404.1592e now provides
information on when your title I
provisional benefits start, how they are
computed, when they are paid, and
when they end. Section 223(i)(7) of the
Act lists the requirements for us to pay
provisional benefits while we are
determining whether to approve your
request for reinstatement. Consistent
with the law, these rules explain that we
can pay you up to 6 months of
provisional benefits during your
provisional benefit period. In addition,
if you are not already entitled to
Medicare, we can reestablish your
Medicare entitlement during your
provisional benefit period. Your
entitlement to provisional benefits
begins with the month your
reinstatement request is filed. We will
base your provisional benefit amount on
your monthly insurance benefit that was
actually payable to you at the time we
terminated your prior entitlement. We
will increase your prior benefit amount
payable by any intervening cost of living
increases that would have been
applicable to the prior benefit amount
under section 215(i) of the Act. If you
are entitled to another title II benefit or
another provisional benefit, the
maximum benefit amount we will pay
you when all benefits are combined will
be the amount of your highest computed
benefit. If you request reinstatement as
a disabled widow or widower or a
disabled child, we will not reduce your
provisional benefit, or the payable
benefits to other individuals entitled at
that time on the same record when your
provisional benefit causes the total
benefits payable on the record to exceed
the family maximum.

Based on revisions to the proposed
rules that we are making in response to
public comments, these final rules
provide that if you have previously
received provisional benefits based
upon a prior request for reinstatement,
you cannot receive a second period of
provisional benefits if you file a second
request for reinstatement based on the
same prior entitlement. In addition, as
already provided in the proposed rules,
we will not pay you provisional benefits
for a month if you are not entitled to
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payment for the month under our usual
rules, such as if you are a prisoner. We
also will not pay you provisional
benefits for any month that is after the
earliest of the following months: the
month we send you notice of our
determination on your request for
reinstatement; the first month you do
substantial gainful activity; the month
before you attain retirement age; or the
fifth month following the month you
filed your request for reinstatement. You
are not entitled to provisional benefits
if, prior to starting your provisional
benefits, we determine that you do not
meet the requirements for reinstatement
such as when: we determine that you
did not file your request for
reinstatement in a timely manner; or we
determine that your prior entitlement
did not terminate because of your doing
substantial gainful activity; or, as
provided in these final rules, we
determine that, in the month you
requested reinstatement, you did not
meet the requirement of being unable to
engage in substantial gainful activity
because of your medical condition. As
provided in the final rules, you are also
not entitled to provisional benefits if we
determine that your statements on your
request for reinstatement are false. Our
determinations on provisional benefit
amounts, when they are payable, and
when they terminate, are final and are
not subject to formal administrative
review. We will not recover a previously
existing overpayment from your
provisional payments unless you give us
permission to do so. If we determine
you are not entitled to reinstated
benefits, usually we will not consider
the provisional benefits you received as
an overpayment unless we determine
you knew or should have known that
you did not qualify for reinstatement
and therefore you should not have
received the provisional benefits. In
these final rules we added a clarification
in §404.1592¢(h) that provides if you
receive provisional benefits when you
are not entitled to provisional benefits
because we determined you are not
entitled to reinstatement before any
provisional benefits were paid to you,
the payments may be subject to recovery
as an overpayment. Provisional benefits
may also be subject to recovery as an
overpayment if we pay you a
provisional benefit for a month that
comes after we determine you are not
entitled to reinstated benefits.

In response to public comments, these
final rules have been revised from the
proposed rules to allow you to request
reinstatement after being denied in a
prior request. As these final rules
provide you can file subsequent

requests for reinstatement, we have also
revised these final rules to provide that
if you file a subsequent request for
reinstatement on the same prior
entitlement, after having received
provisional benefits based upon the
prior reinstatement request, you cannot
be paid additional provisional benefits.
In these final rules we changed
§404.1592f from the proposed rule to
§404.1592e since we deleted in its
entirety the proposed § 404.1592e. In
these final rules we have also deleted
proposed § 404.1592f(d)(2) and
redesignated proposed §404.1592(d)(3)
as §404.1592e(e)(2). This was necessary
since proposed § 404.1592f(2)
referenced deleted § 404.1592c¢(b).

Section 404.1592f now discusses how
we determine your reinstated benefits
consistent with the requirements
regarding paying reinstated benefits in
section 223(i) of the Act. These final
rules explain that if we have determined
we can reinstate you in the month you
filed your reinstatement request, we will
then consider whether we can pay you
retroactive reinstated benefits. We will
reinstate your benefits beginning with
the earliest month in the 12-month
period immediately preceding the
month you requested reinstatement in
which you would have met all of the
reinstatement requirements if you had
filed your request for reinstatement in
that month. We will also reinstate your
Medicare entitlement. Your entitlement
to title II disability benefits and
Medicare, under the expedited
reinstatement provision, cannot be
reinstated for a month prior to January
2001.

We will determine and pay your
reinstated monthly benefits under our
normal payment provisions of title II of
the Act, with some exceptions. We will
withhold from your reinstated benefits
due for a month the amount of any
provisional payments we already paid
for that month. If the provisional
benefits we paid you for a month exceed
the amount of reinstated benefits due
you for that month, we will consider the
difference as an overpayment. We will
use the same date of onset to calculate
your new primary insurance amount as
a reinstated individual that we used in
your most recent period of disability.
When you are reinstated, you are
entitled to a 24-month initial
reinstatement period. Your initial
reinstatement period begins with the
month your reinstated benefits begin
and ends when you have had 24 months
of payable benefits. We consider a
month a payable month when you do
not do substantial gainful activity and
the non-payment provisions in subpart
E of part 404 do not apply. During the

initial reinstatement period, in addition
to normal non-payment events, a benefit
is not payable for any month in which
you do substantial gainful activity. We
will not apply the provisions of
§§404.1574(c) and 404.1575(d)
regarding unsuccessful work attempts,
or the provisions of § 404.1574a
regarding averaging of earnings, when
we determine if you have done
substantial gainful activity in a month
during your initial reinstatement period.
After you complete your initial
reinstatement period, we will consider
your future work under the work
incentive provisions of title II of the Act.
Your trial work period begins the month
after you complete your initial
reinstatement period. Your reinstated
benefits end with the earliest month that
precedes the third month following the
month in which we determine your
disability ceases, the month we
terminate your benefits for another
reason, the month you reach retirement
age, or the month you die.

We consider determinations we make
regarding your title II reinstated benefits
to be initial determinations subject to
administrative and judicial review. If we
determine you are not entitled to
reinstated benefits, we will consider
your request for reinstatement as your
intent to file a new initial claim for the
benefit.

In these final rules we changed
§404.1592g from the proposed rule to
§404.1592f, since we deleted in its
entirety the proposed § 404.1592e. In
these final rules we added a sentence to
§404.1592f(d) that provides if the
amount of the provisional benefit
already paid you for a month equals or
exceeds the amount of the reinstated
benefit payable for that month so that no
additional payment is due, we will
consider that month a payable month
under §404.1592f. We added this
sentence to clarify in these final rules
our intent in the NPRM; it was not
intended as a change from the proposed
rules. We also changed references to
§404.900 through §404.999 in
paragraph (g) of the NPRM to subpart J
of part 404 in these final rules. This has
been done for simplification purposes
and is not intended as a change from the
proposed rules.

Part 416

Section 416.999 provides a general
overview of expedited reinstatement
and summarizes the basic requirements
for expedited reinstatement, as
discussed in §§416.999a through
416.999d. In response to public
comments, in these final rules we have
revised the requirement in the NPRM
that you must have stopped doing
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substantial gainful activity because of
your medical condition to instead
provide that you must be unable to do
substantial gainful activity because of
your medical condition. In these final
rules we also revised the proposed
reference in the last sentence of the
section from §416.999e to §416.999d
because we deleted the NPRM proposed
§416.999c.

Section 416.999a describes the
requirements for reinstatement to title
XVI benefits. Section 1631(p)(1) of the
Act lists the requirements you must
meet to be reinstated under the title XVI
expedited reinstatement provision.
These rules explain that you must have
previously been eligible for SSI based
on disability or blindness. We must
have terminated your prior eligibility
due to earned income or a combination
of earned and unearned income. You
must be unable to do substantial gainful
activity due to your medical condition.
Your current impairment must be the
same as or related to the impairment on
which we based your prior eligibility,
and you must currently be disabled.
Section 1631(p)(3) of the Act requires
we use the medical improvement review
standard in section 1614(a)(4) of the Act
when we determine if you are disabled
for the purposes of this provision. If you
are reinstated, your spouse can also be
reinstated if your spouse was previously
eligible. Your spouse must request
reinstatement and must meet the current
eligibility factors for title XVI benefits.

In response to public comments, we
are not requiring in these final rules that
you stopped working due to your
medical condition. However, as
required under section 1631(p)(1)(B)(iii)
of the Act, these final rules now provide
that you must be unable to do
substantial gainful activity because of
your medical condition. When you file
your request for reinstatement under
§416.999b that states you are unable to
do substantial gainful activity due to
your medical condition; and you do not
do substantial gainful activity in the
month you file your request for
reinstatement; and we determine that
you are under a disability, based on the
application of the medical improvement
review standard, as required by
§416.999a(a)(4); we will determine that
you meet the requirement that you are
unable to do substantial gainful activity
due to your medical condition. We
believe this more closely follows the
requirement in section 1631 (p)(1)(B)(iii)
of the Act and removes a possible
disincentive for you to return to work.

In response to public comments, in
these final rules we also deleted
proposed §416.999a(b) and
redesignated proposed §416.999a(c) to

§416.999a(b). We are making these
changes from the proposed rules so that
you may be able to make a second
request for reinstatement of eligibility.
Therefore, for example, if your request
for expedited reinstatement is denied
because we either determine that your
current impairment is not the same as
or related to the impairment that we
used as the basis for your previous
entitlement or eligibility, or that you are
not disabled, you may be able to be
reinstated on a later request for
reinstatement provided you meet the
requirements in § 416.999a at that time.
However, as we explain in §416.999c,
in these final rules we have added that
you cannot be paid additional
provisional benefits based on the
subsequent request if you received
provisional benefits based on the first
request. By deleting proposed
§416.999a(b), these final rules now
provide that you may also be able to be
reinstated on your request for
reinstatement even if, after your prior
eligibility had been terminated because
of your work activity, we had made an
intervening determination that you were
no longer disabled under the medical
improvement review standard because
we conducted a continuing disability
review on a disability eligibility. We
believe these changes make expedited
reinstatement more responsive to your
needs, while maintaining the integrity
of the program.

Section 416.999b describes how to
request reinstatement of benefits under
the expedited reinstatement provision.
Your request must be in writing. Section
1631(p)(2)(A) of the Act lists what you
must include in your request for
reinstatement and authorizes us to
determine the form of the request and
the information it must contain. You
must file your request within the
consecutive 60-month period that
begins with the month that we
terminated your prior eligibility to
disability benefits because of earnings.
However, we may extend this time
period if we determine that you had
good cause for failing to file your
request within the 60-month time
period. Your request must state that you
are disabled, that your current
impairment is the same as or related to
the impairment that we used as the
basis for your prior disability eligibility,
that you cannot do substantial gainful
activity because of your medical
condition, and that you meet all of the
non-medical requirements for eligibility.
Your request must also include the
information we need to determine
whether you meet the non-medical
factors of eligibility for the benefit and

the information we need to make the
medical determination. Your request for
reinstatement must be filed on or after
January 1, 2001. In response to public
comments, in these final rules we
changed the proposed rule in
§416.999b(e) which stated that you
must certify that you became unable to
continue to do substantial gainful
activity because of your medical
condition. These final rules have been
revised to require that you certify that
you cannot do substantial gainful
activity due to your medical condition.
This change is necessary due to our
decision to delete the proposed
§416.999c.

In response to public comments, we
deleted proposed § 416.999c as these
final rules do not require that you
stopped working (or reduced your work
and earnings below the substantial
gainful activity level) because of your
impairment. Therefore, the proposed
§416.999c is no longer necessary. As a
result of this deletion, we changed
§§416.999d and 416.999¢ in the
proposed rules to §§416.999c and
416.999d, respectively, in these final
rules.

Section 416.999c now provides
information on when your title XVI
provisional benefits start, how they are
computed, when they are paid, and
when they end. Section 1631(p)(7) of
the Act lists the requirements for us to
pay you provisional benefits while we
are determining whether to approve
your request for reinstatement.
Consistent with the law, these final
rules explain that we can pay you up to
6 months of provisional benefits during
your provisional benefit period. Your
provisional benefits will begin with the
month after you request reinstatement.
We will base your provisional benefit
amount on normal computational
methods for an individual receiving SSI
benefits under title XVI of the Act with
the same amounts and kind of income.
If your spouse also requests
reinstatement, we can pay provisional
payments to your spouse. Your spouse
must meet SSI eligibility requirements,
except those relating to the filing of an
application, before we can pay
provisional payments. We will use the
same computation method used for you
and your spouse’s provisional benefit
that we would use to figure an eligible
individual and eligible spouse receiving
non-provisional benefits under title XVI
of the Act with the same kind and
amount of income. As required by
section 1631(p)(8) of the Act, you are
not eligible for state supplementary
payments during the provisional benefit
period.
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Based on revisions to the proposed
rules that we are making in response to
public comments, these final rules
provide that if you have previously
received provisional benefits based
upon a prior request for reinstatement,
you cannot receive a second period of
provisional benefits if you file a second
request for reinstatement based on the
same prior eligibility. In addition, as
already provided in the proposed rules,
we will not pay you provisional benefits
for any month where a suspension or
terminating event occurs under our
usual rules, such as when you are in an
institution or if you die. We also will
not pay provisional benefits for any
month after the earliest month either of
the following events occurs: the month
we send you our notice of our
determination on your request for
reinstatement; or the sixth month
following the month you filed your
request for reinstatement. You are not
eligible for provisional benefits if, prior
to starting your provisional benefits, we
determine you do not meet the
requirements for reinstatement such as
when: We determine that you did not
file your request for reinstatement
timely; or we determine that your prior
eligibility terminated for a reason
unrelated to income; or, as provided in
these final rules, we determine that you
engaged in substantial gainful activity in
the month you requested reinstatement.
As provided in the final rules, you are
also not eligible for provisional benefits,
if we determine that your statements on
your request for reinstatement are false.
Our determinations on your provisional
benefit amounts, when they are payable,
and when they terminate, are final and
are not subject to formal administrative
review. We will not recover previously
existing overpayments from your
provisional payments unless you give us
permission to do so. If we determine
that you are not eligible for reinstated
benefits, usually we will not consider
the provisional payments you received
as an overpayment unless you knew or
should have known that you did not
qualify for reinstatement and you
should not have received provisional
payments. In these final rules we added
a clarification in §416.999c(h) that
provides if you receive provisional
benefits when you are not entitled to
provisional benefits because we
determined you are not entitled to
reinstatement before any provisional
benefits were paid to you, the payments
may be subject to recovery as an
overpayment. Provisional benefits may
also be subject to recovery as an
overpayment if we pay you a
provisional benefit for a month that

comes after we determine you are not
entitled to reinstated benefits.

In response to public comments, these
final rules have been revised from the
proposed rules to allow you to request
reinstatement after being denied in a
prior request. As these final rules
provide you can file subsequent
requests for reinstatement, we have also
revised these final rules to provide that
if you file a subsequent request for
reinstatement on the same prior
eligibility, after having received
provisional benefits based upon the
prior reinstatement request, you cannot
be paid additional provisional benefits.
In these final rules we changed
§416.999d from the proposed rule to
§416.999c since we deleted in its
entirety the proposed §416.999c. In
these final rules we have also deleted
proposed §416.999d(d)(2) and
redesignated proposed §416.999d(d)(3)
as §416.999c(e)(2). This was necessary
since proposed §416.999d(d)(2)
referenced deleted § 416.999a(b).

Section 416.999d now discusses how
we determine your reinstated SSI
benefits consistent with the
requirements regarding paying
reinstated benefits in section 1631(p)(4)
of the Act. These final rules explain that
we will reinstate your eligibility, and
your spouse’s eligibility, with the month
following the month you filed your
request for reinstatement. Your
eligibility cannot be reinstated for a
month prior to February 2001.

We will determine and pay your
reinstated benefits under the normal
payment provisions of title XVI of the
Act, with one exception. We will
withhold from your reinstated benefits
due in a month the amount of any
provisional payments you were already
paid for that month. If we pay you a
provisional benefit for a month that
exceeds the amount of your reinstated
benefit due for that month, we will
consider the difference an overpayment.
When your request for reinstatement is
approved, you are eligible for a 24-
month initial reinstatement period.
Your initial reinstatement period begins
with the month your reinstated benefits
begin and ends when you have had 24
months of payable benefits. We consider
a month a payable month when,
considering the normal payment rules,
you are due a benefit payment for the
month. As a result of public comments,
we have also clarified in these final
rules in §416.999d(c) that we will
consider a month a payable month in
your initial reinstatement period if you
are considered to be receiving SSI
benefits in a month under section
1619(b) of the Act. After you complete
the initial reinstatement period, you are

again eligible for expedited
reinstatement if we terminate your
eligibility due to income. Your
reinstated benefits end with the earliest
month that precedes the third month
following the month in which we
determine your disability ceases, the
month before we terminate your
eligibility for another reason, or the
month you die.

We consider determinations we make
regarding your title XVI reinstated
benefits to be initial determinations
subject to administrative and judicial
review. If we determine you are not
eligible for reinstated benefits we will
consider your request for reinstatement
your intent to file a new initial claim for
benefits.

In these final rules we changed
§416.999e from the proposed rule to
§416.999d since we deleted in its
entirety the proposed §416.999c. In
these final rules we added a sentence to
§416.999d(c) that provides if the
amount of the provisional benefit
already paid you for a month equals or
exceeds the amount of the reinstated
benefit payable for that month so that no
additional payment is due, we will
consider that month a payable month
under §416.999d. We also changed
references to §§416.1400 through
416.1499 in paragraph (e) of the NPRM
to subpart N of part 416 in these final
rules. This has been done for
simplification purposes and is not
intended as a change from the proposed
rules.

Public Comments

We published a Notice of Proposed
Rulemaking (NPRM) in the Federal
Register on October 27, 2003 (68 FR
61162), which proposed rules regarding
the Expedited Reinstatement provision.
We provided a 60-day period for the
public to comment ending December 26,
2003. We subsequently extended the
comment period to January 16, 2004. (69
FR 307 (1994)). We received comments
from 72 commenters. We carefully
considered the comments we received
on the proposed rules in publishing
these final rules. The comments we
received and our responses to the
comments are set forth below. Although
we condensed, summarized, or
paraphrased the comments, we believe
we have expressed the views accurately
and have responded to all the relevant
issues raised.

Comments and Responses

Comment: Multiple commenters
indicated that we should modify
proposed §§ 404.1592¢(b) and
416.999a(b), which stated that your
entitlement could not be reinstated
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under the expedited reinstatement
provision if we had previously denied
your prior request for expedited
reinstatement because we determined
you were not disabled or because we
determined you did not have a same as
or related impairment, or because, after
your prior entitlement had been
terminated because of your work
activity, we had made an intervening
determination that you were no longer
disabled based upon a prior medical
review or continuing disability review.
These commenters indicated that these
sections could limit the effectiveness of
expedited reinstatement by not allowing
you to use this provision more than
once. Other commenters suggested that
we should either delete §§404.1592¢(b)
and 416.999a(b) or provide a time limit
after which a second request for
reinstatement could be allowed.

Response: Based upon these
comments, we decided to delete
proposed §§ 404.1592c¢(b) and
416.999a(b) from these final rules.
Therefore, if your request for expedited
reinstatement is denied because we
either determine that your current
impairment is not the same as or related
to the impairment that we used as the
basis for your previous entitlement or
eligibility, or that you are not disabled,
as determined under the medical
improvement review standard in
§§404.1594(a) through 404.1594(e),
416.994, or 416.994a, you may be able
to be reinstated on a later request for
reinstatement provided you meet the
requirements in §404.1592c or
§416.999a at that time. However, as we
explain in our discussion of § 404.1592e
and §416.999c, these final rules have
been revised to provide that you cannot
be paid additional provisional benefits
based on a subsequent request if you
received provisional benefits based on
the first request. You also may be able
to be reinstated on your request for
reinstatement if, after your prior
entitlement had been terminated
because of your work activity, we made
an intervening determination that you
were no longer disabled under the
medical improvement review standard
because we conducted a continuing
disability review on a disability
entitlement or eligibility or a medical
review on your Medicare entitlement.
We believe these changes make
expedited reinstatement more
responsive to those people with
episodic impairments and serve as a
better incentive to return to work, while
also maintaining the integrity of the
program.

Comment: Multiple commenters
indicated that we should change our
proposed rules in §§404.1592b,

404.1592e, 416.999 and 416.999c to
state that you should not have to have
stopped working due to your medical
condition to qualify for expedited
reinstatement.

Response: We agree with these
comments. In these final rules we
deleted the requirement in NPRM
sections §§404.1592b, 404.1592e,
416.999, and 416.999c that you must
have stopped working due to your
medical condition. These final rules
have been revised to require under
§§404.1592h, 404.1592¢(a)(4)(i),
416.999, and 416.999a(4)(i) that you
must be unable to do substantial gainful
activity because of your medical
condition. Also, when you file your
request for reinstatement under
§§404.1592d and 416.999b these final
rules provide, as required by sections
223(i)(2)(A)(ii) and 1631(p)(2)(A)(ii) of
the Act, that you will need to certify
that you cannot do substantial gainful
activity due to your medical condition.
This requirement was changed from the
NPRM that you certify that you became
unable to do substantial gainful activity
due to your medical condition. When
you file your request for reinstatement
stating that you cannot do substantial
gainful activity due to your medical
condition, you do not do substantial
gainful activity in the month you file
your request for reinstatement, and we
determine that you are under a
disability, based on the application of
the medical improvement review
standard, as required by
§§404.1592¢(a)(4) and 416.999a(a)(4),
we will then determine that you meet
the requirement that you cannot do
substantial gainful activity due to your
medical condition. We believe this more
closely follows the requirement in
sections 223(i)(1)(B)(iii) and
1631(p)(1)(B)(iii) of the Social Security
Act as it conforms to the plain language
of the statue that states your disability
must render you unable to do
substantial gainful activity. Therefore,
your medical condition does not have
be the reason you stopped working, but
it must cause you to now be unable to
do substantial gainful activity.

We, therefore, deleted in their entirety
the proposed rules in §§404.1592e and
416.999c as they are no longer
necessary. Since we deleted
§§404.1592e and 416.999c, we changed
proposed §§ 404.1592f, 404.1592g,
416.999d and 416.999e to §§404.1592¢,
404.1592f, 416.999¢ and 416.999d,
respectively, in these final rules. As
indicated above, in these final rules we
have also made necessary changes in
proposed §§ 404.1592b, 404.1592d,
416.999 and 416.999b.

Comment: Multiple commenters
expressed the view that if we remove
the requirement in §§404.1592e and
416.999c¢ that you must have stopped
your work activity due to your medical
condition, we could then also remove
the requirement that we must do a
continuing disability review to
determine whether you are disabled
when you request reinstatement. One
commenter suggested that we should
reestablish the medical diary review
date on your reinstatement and do the
medical review at the previously
scheduled time.

Response: We deleted proposed
§§404.1592e and 416.999c. However,
even though we deleted those rules, we
still have to make a medical
determination when you request
reinstatement. Sections 223(i)(3) and
1631(p)(3) of the Act require we use the
requirements of sections 223(f) and
1614(a)(4) to determine whether you are
under a disability, or blind or disabled,
respectively. These sections also require
that you must have a current physical or
mental impairment that is the same as
or related to the impairment that was
the basis for the finding of disability
that gave rise to your prior entitlement
or eligibility. Therefore, the medical
determination we make when you
request reinstatement is an entitlement
or eligibility determination that uses, in
part, our medical improvement review
standard. Since the statute requires you
must be disabled (or blind), we are
continuing to include that requirement
in these final rules in §§404.1592c(a)(4)
and 416.999a(a)(4).

Comment: Multiple commenters
suggested that we reword the preamble
explanation of proposed
§404.15921f(a)(6) (§404.1592¢(a)(6) in
these final rules) to more closely match
the wording of the regulation. These
commenters stated that the wording in
the preamble could be misinterpreted to
mean that we would adjust provisional
benefits payable when the provisional
benefits, plus the benefit payable to
beneficiaries already entitled on the
record, exceed the family maximum
benefit payable.

Response: We reworded the preamble
discussion of this provision to more
closely match the wording of
§404.1592¢(a)(6) in these final rules. We
believe the revised preamble is clearer
as it now states that we will not reduce
your provisional benefit, or the payable
benefits to other individuals entitled at
that time on the same record, when your
provisional benefit causes the total
benefits payable on the record to exceed
the family maximum.

Comment: Multiple commenters
indicated that under proposed
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§§404.1592g(c)(1) and 416.999¢(b)
(§§404.1592f(c)(1) and 416.999d(b) in
these final rules) we should not recover
as an overpayment provisional benefits
that were paid to you that exceed the
amount of the reinstated benefit you are
due when the family maximum benefit
is involved.

Response: Section 223(i)(7)(D) (and
section 1631(p)(7)(D) for SSI cases) of
the Act generally provides for the
exclusion of the provisional benefits
you have been paid from recovery as an
overpayment when we determine that
you are not entitled to reinstated
benefits. That statutory exclusion is not
applicable when we determine that you
are entitled to reinstated benefits.
Section 223(i)(4)(B)(iii) (and section
1631(p)(4)(B)(ii) for SSI cases) requires
us to reduce your reinstated benefits by
the amount of any provisional benefits
you have been paid for the month. The
Act does not provide for the exclusion
from possible recovery as an
overpayment the amount of provisional
benefits that exceed your reinstated
benefits when you are reinstated. We
believe the number of overpayments,
and the amount of those overpayments,
created under §§404.15921(c)(1) and
416.999d(c) of these final rules will be
minimal. You can also request we waive
adjustment or recovery of the
overpayment under subpart F of part
404 (subpart E of part 416 for SSI cases).

Comment: Multiple commenters
indicated that the 24 month initial
reinstatement period in §404.1592g(d)
and §416.999e(c), (§§404.1592f(d) and
416.999d(c) in these final rules) is
confusing and should be simplified.
One commenter expressed concern that
we may not be able to process monthly
wage reports on a timely basis, which
could serve as a disincentive for you to
return to work.

Response: The 24 month initial
reinstatement period is established by
sections 223(i)(6) and 1631(p)(6) of the
Act. Furthermore, section 223(i)(4)(c)
specifically provides that, when you are
reinstated under the expedited
reinstatement provision, we may not
pay a benefit for any month in which
you engage in substantial gainful
activity. In developing the proposed
rules, we attempted to avoid any
unnecessary complexity regarding the
24 month initial reinstatement period,
and did not add any complexity beyond
what the statute requires. We have
changed the section numbers from
§§404.1592g and 416.999¢ to
§§404.1592f and 416.999d, respectively,
because, as explained in response to
another comment, we decided to delete
the proposed §§ 404.1592e and
416.999c. As a result of these comments,

we have included two clarifications in
these final rules that were not in the
proposed rules. We have clarified in
§404.1592f(d) (and § 416.999d(c)) of
these final rules that if the amount of
the provisional benefit already paid you
for a month equals or exceeds the
amount of the reinstated benefit payable
for that month, so no additional
payment is due, we will consider that
month a payable month in your initial
reinstatement period. We have also
clarified in these final rules in
§416.999d(c) that we will consider a
month a payable month in your initial
reinstatement period if you are
considered to be receiving SSI benefits
in a month under section 1619(b) of the
Act. We recognize the need to process
your work reports in a timely manner.
We believe actions we have taken,
outside of these final rules, are
addressing this concern. We do not
believe these final rules are the
appropriate avenue to address this
issue.

Comment: One commenter indicated
that if you are requesting reinstatement
on the record of an insured person
under proposed § 404.1592c(c), you
should not be required to file a new
application to receive those benefits.

Response: Section 223(i)(5) of the
Social Security Act provides that we
may reinstate your entitlement on the
record of an insured person if we
determine that you satisfy the
requirements for entitlement to such
benefits (other than the requirements
related to the filing of an application).
Therefore, under proposed
§404.1592c¢(c), redesignated as
§404.1592¢(b) in these final rules, and
§404.1592d, you must make a request
for reinstatement (as opposed to filing
an application) and your request must
be in writing and provide us the
information we request so that we can
determine whether you meet the
requirements for entitlement. The
purpose of the form we require is to
allow us to collect the information we
need to determine whether you meet the
requirements for reinstatement and to
determine your proper benefit amount
should we determine you can be
reinstated.

Comment: Multiple commenters
indicated that we should design a
separate form to use to request
reinstatement under §§404.1592d and
416.999b, rather than using already
existing forms we use for other
purposes. Commenters suggested we
should possibly tailor the form to the
reinstatement requirements or make the
form shorter and easier to complete.

Response: Sections 223(i)(2)(A) and
1631(p)(2)(A) of the Act provide that we

should determine the form and the
information we need in your
reinstatement request. These sections
also specifically require that your
request must include a statement that
you are under a disability, the
impairment that is the basis for the
finding of disability is the same as or
related to the impairment that was the
basis for the finding of disability that
gave rise to your prior disability
entitlement, and that your disability
renders you unable to perform
substantial gainful activity. Therefore,
your request for reinstatement under
§§404.1592d and 416.999b must be
made in writing and must provide us
the information we need so that we can
determine whether you meet the
requirements for reinstatement. We have
designed separate reinstatement request
forms for you to use to request
reinstatement. The purpose of the
supplemental forms we require is to
allow us to collect the additional
information we need to determine
whether you meet the requirements for
reinstatement and to determine your
proper benefit amount should we
determine you can be reinstated. We are
not developing a specialized
supplemental form to collect the
additional information we need, as the
information needed is the same
information we can collect using our
existing forms.

Comment: One commenter indicated
that deciding whether to file for
reinstatement versus filing a new initial
claim application may be difficult, so
you should seek advice. This
commenter suggested that we should
include language in these final rules
explaining the complexity of this
decision and the need to consult with
our staff and possibly others prior to
making this decision.

Response: Our staff is trained to assist
you when you decide whether to file a
new initial application, or whether to
file for expedited reinstatement. There
can be advantages to filing a request for
expedited reinstatement such as: the
payment of provisional benefits,
entitlement to Medicare benefits or
Medicaid, using the medical
improvement review standards for the
medical determination, and protecting
your filing for an initial claim if your
expedited reinstatement request is
denied. Also, for Social Security benefit
purposes, if your benefits are reinstated
on your own earnings record, we will
compute your primary insurance
amount with the same date of onset we
used in your most recent period of
disability on your earnings record. Since
we will not pay you reinstated benefits
for any months of substantial gainful
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activity during your initial
reinstatement period, this could also be
an advantage in extending your
entitlement. There could also be some
disadvantages to filing a request for
reinstatement rather than a new initial
application: such as, if we deny your
request for reinstatement because we
determine you are not disabled under
the medical improvement review
standard, we could also stop your
Medicare benefits; in some
circumstances your monthly benefit
amount could be less than it would be
if you became entitled to disability
benefits again by filing a new
application; and your trial work period
begins after you have completed your 24
month initial reinstatement period
rather than being immediately available
to you if you became entitled again by
filing a new application. It will
normally be to your advantage to
request expedited reinstatement rather
than filing a new initial application;
however, this decision will depend on
your particular circumstances and you
should discuss this thoroughly with our
staff at the appropriate time. Since these
decisions must be made based upon
your own particular circumstances, we
are not placing language in these final
rules about these discussions beyond
what is required to be eligible for, or
entitled to, reinstatement.

When you contact us about filing a
new initial application for benefits, or
about requesting reinstatement, our staff
will discuss with you your options and
the effect of your decision. You could
also choose to obtain information about
your options from other knowledgeable
sources. We want to make sure you
make the decision that is the most
advantageous for you. Since the
decision on whether to request
reinstatement is your decision, you
should consider all of your individual
circumstances, however, we do not
believe we could properly discuss in
these final rules everything you should
consider. Since we cannot identify in
these final rules all of the information
you may need to make your decision,
we also do not believe we could tell you
how you should arrive at your decision.
Therefore, while we do encourage you
to discuss your situation with our staff
and others who would be helpful, we do
not believe we can include in these final
rules a rule on how you should arrive
at your decision.

Comment: One commenter noted that
proposed §416.999d (§416.999c in
these final rules) discusses overpayment
policies for provisional benefits when
we determine that you are not eligible
to receive reinstated benefits and
suggested that clarifying this language

may be helpful, especially when we say
that provisional benefits already paid
under § 416.999c will not be subject to
recovery as an overpayment unless we
determine you knew, or should have
known, you did not meet the
requirements for reinstatement.

Response: We considered this
comment and decided not to change
these final rules. The specific language
regarding ‘“whether you knew, or should
have known,” is in §416.999¢(h) and is
based upon the standard set forth in
section 1631(p)(7)(D) of the Act. In these
final rules we used the same phrasing as
in the statute for whether you knew, or
should have known. Our determination
on whether you knew or should have
known you did not meet the
requirements for reinstatement will be
based on the facts of your situation.

Comment: Multiple commenters
indicated that under proposed
§§404.1592f and 416.999d
(§§404.1592¢ and 416.999c in these
final rules), your provisional benefits
should be extended beyond the six
month limitation if we cannot make our
determination within six months, or we
should ensure all reinstatement
determinations are made within six
months.

Response: Sections 223(i)(7)(C)(ii) and
1631(p)(7)(C)(ii) of the Act require us to
stop your provisional benefits with the
earlier of the month in which we make
our determination on your eligibility or
entitlement for reinstated benefits or
with the end of the fifth month after
your provisional benefits start.
Therefore, we can pay you no more than
six months of provisional benefits.
While we do try to make all
determinations within this six month
timeframe, since the Act considers the
possibility we may not be able to do this
and requires we stop payments if we
haven’t, we do not have the authority to
extend provisional benefits beyond the
consecutive six months that begin with
the first month your provisional benefits
can start under §404.1592e or
§416.999c of these final rules.

Comment: One commenter indicated
that we should clarify the circumstances
when benefits would be offered under
proposed § 416.999¢(f) (§ 416.999d(f) of
these final rules) when we say that if we
deny your request for reinstatement, the
denial protects your filing a new claim.

Response: Section 1631(p)(2)(B)
(section 223(i)(2)(B) for title II cases) of
the Act provides that a request for
reinstatement may lead to constitute an
application for benefits if we determine
you are not eligible for reinstated
benefits. These final rules, therefore,
provide that if you request
reinstatement under § 416.999b and we

determine that we cannot reinstate your
eligibility, we will then treat your
request for reinstatement as your intent
to file a new initial claim (i.e., a
protective filing). The NPRM and these
final rules do not place any restrictions
on having your reinstatement request
treated as a protective filing, other than
we must determine you are not eligible
for reinstated benefits. If we determine
you are not eligible for reinstatement,
you can then file a new initial
application for benefits and have the
date you filed your request for
reinstatement considered to be your
application filing date. If we determine
your benefits cannot be reinstated, that
determination is considered an initial
determination and you can also request
review if you are dissatisfied with it. If
you choose, you can file a new initial
application for benefits at the same time
you request we review our
determination that your benefits cannot
be reinstated.

Comment: One commenter indicated
that since an expedited reinstatement
determination that denies eligibility
becomes a new application there
appears to be little gained by our
insisting that the expedited
reinstatement determination not be an
initial determination for appeal
purposes.

Response: We have considered this
comment and have not changed these
final rules. These final rules provide,
under §§ 404.1592f and 416.999d, that
determinations we make regarding your
entitlement to or eligibility for
reinstated benefits are initial
determinations for purposes of our
administrative review process. The
NPRM, and these final rules, provide in
§§404.903, 404.1592¢(f), 416.999c¢(f),
and 416.1403, that determinations we
make regarding your provisional
benefits are not initial determinations
and are not subject to administrative or
judicial review. We believe the
commenter may have confused
provisional benefit determinations with
determinations we make regarding your
entitlement to or eligibility for
reinstatement.

Comment: Multiple commenters
indicated that we should provide a
means by which you can obtain a new
ticket under the Ticket to Work program
when your entitlement is reinstated
under the expedited reinstatement
provision.

Response: If you are reinstated under
the expedited reinstatement provision,
under §§404.1592b through 404.1592f
or §§416.999 through 416.999d, you
may be eligible for a new ticket under
§411.125(c). Since the Ticket to Work
program already provides those rules,
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we have not included them in these
final rules.

Comment: Multiple commenters
stated that we should add a section to
the expedited reinstatement rules to
provide different rules for people using
a ticket under the Ticket to Work
program.

Response: Sections 223(i) and 1631(p)
of the Act do not provide us the
authority to provide different rules for
you if you are using a ticket as part of
the Ticket to Work program under
§§411.100 through 411.735. The
expedited reinstatement provision is a
work incentive that you can use if you
meet the requirements indicated in
§404.1592b or §416.999, without
consideration of whether you are using
a ticket. We cannot add rules in these
final rules that provide different rules
for you if you are using a ticket.

Comment: One commenter stated that
if you have assigned and are using a
ticket under the Ticket to Work
program, you should be allowed to
move into payment status when you are
not engaging in substantial gainful
activity.

Response: As we noted in the prior
response, we do not have the statutory
authority to pay you benefits using
different rules if you are using a ticket
under the Ticket to Work Program.
Section 223(i)(6) of the Act provides
that after you have been reinstated and
you have had 24 payable months, you
will be afforded the work incentives that
would have been provided you if you
had filed a new initial application.
Therefore, as we indicate in these final
rules, after you have completed your 24
month initial reinstatement period you
will then be provided a new trial work
period and then a reentitlement period
using the rules in §§404.1592 and
404.1592a.

Comment: One commenter expressed
the view that the expedited
reinstatement rules may discourage your
employment network, under the Ticket
to Work program, from providing
additional services. The provisional
benefit period could encourage an
employment network to stop services
during that period. In addition, the
commenter noted that if we provide you
with a new ticket when benefits are
reinstated, we must cancel the old
ticket.

Response: Sections 223(i) and 1631(p)
of the Act provide the statutory
requirements for paying provisional
benefits when you request
reinstatement. These final rules include
the rules we will use to determine when
we can pay you provisional benefits.
Under §404.1592¢e(d) in these final
rules, and consistent with the statutory

requirements, we will not pay you a
provisional benefit for any month that is
after the month you do substantial
gainful activity. In addition, under
§416.999c, we will determine your
benefits payable for supplemental
security income purposes using our
normal income rules. Therefore, the
disincentive for an employment
network to provide services to you
during the provisional benefit period is
lessened by the fact that if you return to
work at a substantial level we will stop
paying you provisional benefits. In
addition, when you are reinstated, we
can provide you a new ticket if you
meet the requirements under
§411.125(c). If we provide you with a
new ticket, we will terminate your prior
ticket under §411.155(b) and (c)(7). We
do not believe that the expedited
reinstatement rules provide a
disadvantage to your employment
network in comparison to the rules for
establishing entitlement or eligibility
based on the filing of a new application.
If your new entitlement or eligibility
were based upon your filing a new
initial application for benefits, we
would terminate your prior ticket under
§411.155(b) and (c)(6). In that case, you
would receive a new ticket if you meet
the requirements of §411.125(a) and (b).
By providing you a new ticket, you are
then able to receive services and your
employment network can then receive
payments from us based upon the new
ticket.

Comment: One commenter suggested
that we should discuss how expedited
reinstatement, unemployment
insurance, and the Workforce
Investment Act interrelate. This
commenter pointed out that if we
determine you cannot be reinstated that
there may be other services you can
receive.

Response: If we determine that we
cannot reinstate you after you have
requested expedited reinstatement,
under §§ 404.1592f(h) and 416.999d(f),
your request for reinstatement serves as
your intent to claim benefits. Therefore,
you can file a new initial application for
benefits. If we determine your benefits
cannot be reinstated, that determination
is considered an initial determination
and you can request review if you are
dissatisfied with it. We did not discuss
in these final rules other services you
may be able to receive if your
reinstatement request is denied. Those
services can vary depending upon
where you live and your particular
circumstances and those rules are
beyond the scope of these final rules.

Regulatory Procedures

Executive Order 12866

We consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for a significant regulatory
action under Executive Order 12866, as
amended by Executive Order 13258.
Thus, they were subject to OMB review.

Regulatory Flexibility Act

We certify that these final rules would
not have a significant economic impact
on a substantial number of small entities
because they would primarily affect
only individuals. Thus an initial
regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

The Paperwork Reduction Act (PRA)
of 1995 says that no persons are
required to respond to a collection of
information unless it displays a valid
OMB control number. In accordance
with the PRA, SSA is providing notice
that the Office of Management and
Budget has approved the information
collection requirements contained in
sections 404.1592c, 404.1592d,
416.999a, and 416.999b of these final
rules. The OMB Control Number for this
collection is 0960-0690, expiring 08/31/
2007.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income.)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-age, Survivors, and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: September 26, 2005.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons set forth in the
preamble, we are amending part 404,
subparts J and P, and part 416, subparts
Iand N, of title 20 of the Code of Federal
Regulations to read as follows:
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PART 404—FEDERAL OLD-AGE,
SURVIVOR AND DISABILITY
INSURANCE (1950- )

Subpart J—[Amended]

m 1. The authority citation for subpart J
of part 404 is revised to read as follows:

Authority: Secs. 201(j), 204(f), 205(a), (b),
(d)—(h), and (j), 221, 223(i), 225, and 702(a)(5)
of the Social Security Act (42 U.S.C. 401(j),
404(f), 405(a), (b), (d)-(h), and (j), 421, 423(i),
425, and 902(a)(5); sec. 5, Pub. L. 97-455, 96
Stat. 2500 (42 U.S.C. 405 note); secs. 5, 6(c)—
(e), and 15, Pub. L. 98—460, 98 Stat. 1802 (42
U.S.C. 421 note).

m 2. Amend § 404.903 to revise
paragraphs (u) and (v) and add
paragraph (w) to read as follows:

§404.903 Administrative actions that are
not initial determinations.
* * * * *

(u) Determining whether we will refer
your overpayment to the Department of
the Treasury for collection by offset
against Federal payments due you (see
§§404.527 and 422.310 of this chapter);

(v) Determining whether we will
order your employer to withhold from
your disposable pay to collect an
overpayment you received under title II
of the Social Security Act (see part 422,
subpart E, of this chapter); and

(w) Determining whether provisional
benefits are payable, the amount of the
provisional benefits, and when
provisional benefits terminate (see
§404.1592e).

Subpart P—[Amended]

m 3. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)-(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189.

m 4. Add new §§404.1592b through
404.1592f to read as follows:

§404.1592b What is expedited
reinstatement?

The expedited reinstatement
provision provides you another option
for regaining entitlement to benefits
when we previously terminated your
entitlement to disability benefits due to
your work activity. The expedited
reinstatement provision provides you
the option of requesting that your prior
entitlement to disability benefits be
reinstated, rather than filing a new
application for a new period of
entitlement. Since January 1, 2001, you
can request to be reinstated to benefits
if you stop doing substantial gainful

activity within 60 months of your prior
termination. You must not be able to do
substantial gainful activity because of
your medical condition. Your current
impairment must be the same as or
related to your prior impairment and
you must be disabled. To determine if
you are disabled, we will use our
medical improvement review standard
that we use in our continuing disability
review process. The advantage of using
the medical improvement review
standard is that we will generally find
that you are disabled unless your
impairment has improved so that you
are able to work or unless an exception
under the medical improvement review
standard process applies. We explain
the rules for expedited reinstatement in
§§404.1592¢ through 404.1592f.

§404.1592c¢ Who is entitled to expedited
reinstatement?

(a) You can have your entitlement to
benefits reinstated under expedited
reinstatement if—

(1) You were previously entitled to a
disability benefit on your own record of
earnings as indicated in § 404.315, or as
a disabled widow or widower as
indicated in § 404.335, or as a disabled
child as indicated in § 404.350, or to
Medicare entitlement based on
disability and Medicare qualified
government employment as indicated in
42 CFR 406.15;

(2) Your disability entitlement
referred to in paragraph (a)(1) of this
section was terminated because you did
substantial gainful activity;

(3) You file your request for
reinstatement timely under § 404.1592d;
and

(4) In the month you file your request
for reinstatement—

(i) You are not able to do substantial
gainful activity because of your medical
condition as determined under
paragraph (c) of this section;

(ii) Your current impairment is the
same as or related to the impairment
that we used as the basis for your
previous entitlement referred to in
paragraph (a)(2) of this section; and

(iii) You are disabled, as determined
under the medical improvement review
standard in §§404.1594(a) through (e).

(b) You are entitled to reinstatement
on the record of an insured person who
is or has been reinstated if—

(1) You were previously entitled to
one of the following benefits on the
record of the insured person—

(i) A spouse or divorced spouse
benefit under §§404.330 and 404.331;

(ii) A child’s benefit under § 404.350;
or

(iii) A parent’s benefit under
§404.370;

(2) You were entitled to benefits on
the record when we terminated the
insured person’s entitlement;

(3) You meet the requirements for
entitlement to the benefit described in
the applicable paragraph (b)(1)(i)
through (b)(1)(iii) of this section; and

(4) You request to be reinstated.

(c) We will determine that you are not
able to do substantial gainful activity
because of your medical condition,
under paragraph (a)(4)(i) of this section,
when:

(1) You certify under
§404.1592d(d)(2) that you are unable to
do substantial gainful activity because
of your medical condition;

(2) You do not do substantial gainful
activity in the month you file your
request for reinstatement; and

(3) We determine that you are
disabled under paragraph (a)(4)(iii) of
this section.

§404.1592d How do | request
reinstatement?

(a) You must make your request for
reinstatement in writing.

(b) You must have filed your request
on or after January 1, 2001.

(c) You must provide the information
we request so that we can determine
whether you meet the requirements for
reinstatement as indicated in
§404.1592c.

(d) If you request reinstatement under
§404.1592c(a)—

(1) We must receive your request
within the consecutive 60-month period
that begins with the month in which
your entitlement terminated due to
doing substantial gainful activity. If we
receive your request after the 60-month
period we can grant you an extension if
we determine you had good cause under
the standards explained in § 404.911 for
not filing the request timely; and

(2) You must certify that you are
disabled, that your current
impairment(s) is the same as or related
to the impairment(s) that we used as the
basis for the benefit you are requesting
to be reinstated, and that you are unable
to do substantial gainful activity
because of your medical condition.

§404.1592e How do we determine
provisional benefits?

(a) You may receive up to 6
consecutive months of provisional cash
benefits and Medicare during the
provisional benefit period, while we
determine whether we can reinstate
your disability benefit entitlement
under §404.1592¢c—

(1) We will pay you provisional
benefits, and reinstate your Medicare if
you are not already entitled to Medicare,
beginning with the month you file your
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request for reinstatement under
§404.1592¢(a).

(2) We will pay you a monthly
provisional benefit amount equal to the
last monthly benefit payable to you
during your prior entitlement, increased
by any cost of living increases that
would have been applicable to the prior
benefit amount under §404.270. The
last monthly benefit payable is the
amount of the monthly insurance
benefit we determined that was actually
paid to you for the month before the
month in which your entitlement was
terminated, after we applied the
reduction, deduction and nonpayment
provisions in § 404.401 through
§404.480.

(3) If you are entitled to another
monthly benefit payable under the
provisions of title II of the Act for the
same month you can be paid a
provisional benefit, we will pay you an
amount equal to the higher of the
benefits payable.

(4) If you request reinstatement for
more than one benefit entitlement, we
will pay you an amount equal to the
higher of the provisional benefits
payable.

(5) If you are eligible for
Supplemental Security Income
payments, including provisional
payments, we will reduce your
provisional benefits under § 404.408b if
applicable.

(6) We will not reduce your
provisional benefit, or the payable
benefit to other individuals entitled on
an earnings record, under § 404.403,
when your provisional benefit causes
the total benefits payable on the
earnings record to exceed the family
maximum.

(b) You cannot receive provisional
cash benefits or Medicare a second time
under this section when—

(1) You request reinstatement under
§404.1592¢(a);

(2) You previously received
provisional cash benefits or Medicare
under this section based upon a prior
request for reinstatement filed under
§404.1592¢(a); and

(3) Your requests under paragraphs
(b)(1) and (b)(2) are for the same
previous disability entitlement referred
to in §404.1592c¢(a)(2).

(4) Examples:

Example 1 —Mr. K files a request for
reinstatement in April 2004. His disability
benefit had previously terminated in January
2003. Since Mr. K meets other factors for
possible reinstatement (i.e., his prior
entitlement was terminated within the last 60
months because he was engaging in
substantial gainful activity), we start paying
him provisional benefits beginning April
2004 while we determine whether he is

disabled and whether his current
impairment(s) is the same as or related to the
impairment(s) that we used as the basis for
the benefit that was terminated in January
2003. In July 2004 we determine that Mr. K
cannot be reinstated because he is not
disabled under the medical improvement
review standard; therefore we stop his
provisional benefits. Mr. K does not request
review of that determination. In January 2005
Mr. K again requests reinstatement on the
entitlement that terminated in January 2003.
Since this request meets all the factors for
possible reinstatement, and his request is still
within 60 months from January 2003, we will
make a new determination on whether he is
disabled and whether his current
impairment(s) is the same as or related to the
impairment(s) that we used as the basis for
the benefit that was terminated in January
2003. Since the January 2005 request and the
April 2004 request both request
reinstatement on the same entitlement that
terminated in January 2003, and since we
already paid Mr. K provisional benefits based
upon the April 2004 request, we will not pay
additional provisional benefits on the
January 2005 request for reinstatement.

Example 2 —Assume the same facts as
shown in Example 1 of this section, with the
addition of these facts. We approve Mr. K’s
January 2005 request for reinstatement and
start his reinstated benefits beginning January
2005. Mr. K subsequently returns to work
and his benefits are again terminated due to
engaging in substantial gainful activity in
January 2012. Mr. K must again stop work
and requests reinstatement in January 2015.
Since Mr. K meets other factors for possible
reinstatement (i.e., his prior entitlement was
terminated within the last 60 months because
he was engaging in substantial gainful
activity) we start paying him provisional
benefits beginning January 2015 while we
determine whether he is disabled and
whether his current impairment(s) is the
same as or related to the impairment(s) that
we used as the basis for the benefit that was
terminated in January 2012.

(c) We will not pay you a provisional
benefit for a month when an applicable
nonpayment rule applies. Examples of
when we will not pay a benefit include,
but are not limited to—

(1) If you are a prisoner under
§404.468;

(2) If you have been removed/
deported under § 404.464; or

(3) If you are an alien outside the
United States under § 404.460.

(d) We will not pay you a provisional
benefit for any month that is after the
earliest of the following months—

(1) The month we send you a notice
of our determination on your request for
reinstatement;

(2) The month you do substantial
gainful activity;

(3) The month before the month you
attain full retirement age; or

(4) The fifth month following the
month you requested expedited
reinstatement.

(e) You are not entitled to provisional
benefits if—

(1) Prior to starting your provisional
benefits, we determine that you do not
meet the requirements for reinstatement
under §§404.1592c(a); or

(2) We determine that your statements
on your request for reinstatement, made
under §404.1592d(d)(2), are false.

(f) Determinations we make regarding
your provisional benefits under
paragraphs (a) through (e) of this section
are final and are not subject to
administrative and judicial review
under subpart J of part 404.

(g) If you were previously overpaid
benefits under title II or title XVI of the
Act, we will not recover the
overpayment from your provisional
benefits unless you give us permission.
We can recover Medicare premiums you
owe from your provisional benefits.

(h) If we determine you are not
entitled to reinstated benefits,
provisional benefits we have already
paid you under this section that were
made prior to the termination month
under paragraph (d) of this section will
not be subject to recovery as an
overpayment unless we determine that
you knew, or should have known, you
did not meet the requirements for
reinstatement in § 404.1592c. If we
inadvertently pay you provisional
benefits when you are not entitled to
them because we have already made a
determination described in paragraph
(e) of this section, they will be subject
to recover as an overpayment under
subpart F of part 404.

§404.1592f How do we determine
reinstated benefits?

(a) If you meet the requirements for
reinstatement under § 404.1592¢(a), we
will then consider in which month to
reinstate your entitlement. We will
reinstate your entitlement with the
earliest month, in the 12-month period
that ends with the month before you
filed your request for reinstatement, that
you would have met all of the
requirements under § 404.1592c(a) if
you had filed your request for
reinstatement in that month. Otherwise,
you will be entitled to reinstated
benefits beginning with the month in
which you filed your request for such
benefits. We cannot reinstate your
entitlement for any month prior to
January 2001.

(b) When your entitlement is
reinstated, you are also entitled to
Medicare benefits under the provisions
of 42 CFR part 406.

(c) We will compute your reinstated
benefit amount and determine benefits
payable under the applicable paragraphs
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of §§404.201 through 404.480 with
certain exceptions—

(1) We will reduce your reinstated
benefit due in a month by the amount
of the provisional benefit we already
paid you for that month. If your
provisional benefit paid for a month
exceeds the reinstated benefit, we will
treat the difference as an overpayment
under §§404.501 through 404.527.

(2) If you are reinstated on your own
earnings record, we will compute your
primary insurance amount with the
same date of onset we used in your most
recent period of disability on your
earnings record.

(d) We will not pay you reinstated
benefits for any months of substantial
gainful activity during your initial
reinstatement period. During the initial
reinstatement period, the trial work
period provisions of §404.1592 and the
reentitlement period provisions of
§404.1592a do not apply. The initial
reinstatement period begins with the
month your reinstated benefits begin
under paragraph (a) of this section and
ends when you have had 24 payable
months of reinstated benefits. We
consider you to have a payable month
for the purposes of this paragraph when
you do not do substantial gainful
activity in that month and when the
non-payment provisions in subpart E of
part 404 also do not apply. If the
amount of the provisional benefit
already paid you for a month equals or
exceeds the amount of the reinstated
benefit payable for that month so that no
additional payment is due, we will
consider that month a payable month.
When we determine if you have done
substantial gainful activity in a month
during the initial reinstatement period,
we will consider only your work in, or
earnings for, that month. We will not
apply the unsuccessful work attempt
provisions of §§404.1574(c) and
404.1575(d) or the averaging of earnings
provisions in § 404.1574a.

(e) After you complete the 24-month
initial reinstatement period as indicated
in paragraph (d) of this section, your
subsequent work will be evaluated
under the trial work provisions in
§404.1592 and then the reentitlement
period in § 404.1592a.

(f) Your entitlement to reinstated
benefits ends with the month before the
earliest of the following months—

(1) The month an applicable
terminating event in § 404.301 through
404.389 occurs;

(2) The month in which you reach
retirement age;

(3) The third month following the
month in which your disability ceases;
or

(4) The month in which you die.

(g) Determinations we make under
§§404.1592f are initial determinations
under § 404.902 and subject to review
under subpart J of part 404.

(h) If we determine you are not
entitled to reinstated benefits we will
consider your request filed under
§404.1592c(a) your intent to claim
benefits under § 404.630.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart I—[Amended]

m 5. The authority citation for subpart I
of part 416 is revised to read as follows:

Authority: Secs. 702(a)(5), 1611, 1614,
1619, 1631(a), (c), (d)(1), and (p) and 1633 of
the Social Security Act (42 U.S.C. 902(a)(5),
1382, 1382c, 1382h, 1383(a), (c), (d)(1), and
(p), and 1383b; secs. 4(c) and 5, 6(c)—(e),
14(a), and 15, Pub. L. 98-460, 98 Stat. 1794,
1801, 1802, and 1808 (42 U.S.C. 421 note,
423 note, and 1382h note).

m 6. Add new §§416.999 through
416.999d to read as follows:

§416.999 What is expedited
reinstatement?

The expedited reinstatement
provision provides you another option
for regaining eligibility for benefits
when we previously terminated your
eligibility for disability benefits due to
your work activity. The expedited
reinstatement provision provides you
the option of requesting that your prior
eligibility for disability benefits be
reinstated, rather than filing a new
application for a new period of
eligibility. Since January 1, 2001, you
can request to be reinstated to benefits
if you stop doing substantial gainful
activity within 60 months of your prior
termination. You must not be able to do
substantial gainful activity because of
your medical condition. Your current
impairment must be the same as or
related to your prior impairment and
you must be disabled. To determine if
you are disabled, we will use our
medical improvement review standard
that we use in our continuing disability
review process. The advantage of using
the medical improvement review
standard is that we will generally find
that you are disabled unless your
impairment has improved so that you
are able to work or unless an exception
under the medical improvement review
standard process applies. We explain
the rules for expedited reinstatement in
§§416.999a through 416.999d.

§416.999a Who is eligible for expedited
reinstatement?

(a) You can have your eligibility to
benefits reinstated under expedited
reinstatement if—

(1) You were previously eligible for a
benefit based on disability or blindness
as explained in § 416.202;

(2) Your disability or blindness
eligibility referred to in paragraph (a)(1)
of this section was terminated because
of earned income or a combination of
earned and unearned income;

(3) You file your request for
reinstatement timely under § 416.999b;
and

(4) In the month you file your request
for reinstatement—

(i) You are not able to do substantial
gainful activity because of your medical
condition, as determined under
paragraph (c) of this section,

(ii) Your current impairment is the
same as or related to the impairment
that we used as the basis for your
previous eligibility referred to in
paragraph (a)(2) of this section,

(iii) You are disabled or blind, as
determined under the medical
improvement review standard in
§§416.994 or 416.994a, and

(iv) You meet the non-medical
requirements for eligibility as explained
in §416.202.

(b) You are eligible for reinstatement
if you are the spouse of an individual
who can be reinstated under § 416.999a
if—

(1) You were previously an eligible
spouse of the individual;

(2) You meet the requirements for
eligibility as explained in §416.202
except the requirement that you must
file an application; and

(3) You request reinstatement.

(c) We will determine that you are not
able to do substantial gainful activity
because of your medical condition,
under paragraph (a)(4)(i) of this section,
when:

(1) You certify under § 416.999b(e)
that you are unable to do substantial
gainful activity because of your medical
condition;

(2) You do not do substantial gainful
activity in the month you file your
request for reinstatement; and

(3) We determine that you are
disabled under paragraph (a)(4)(iii) of
this section.

§416.999b How do | request
reinstatement?

(a) You must make your request for
reinstatement in writing.

(b) You must have filed your request
on or after January 1, 2001.

(c) You must provide the information
we request so that we can determine
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whether you meet the eligibility
requirements listed in § 416.999a.

(d) We must receive your request
within the consecutive 60-month period
that begins with the month in which
your eligibility terminated due to earned
income, or a combination of earned and
unearned income. If we receive your
request after the 60-month period, we
can grant you an extension if we
determine you had good cause, under
the standards explained in §416.1411,
for not filing the request timely.

(e) You must certify that you are
disabled, that your current
impairment(s) is the same as or related
to the impairment(s) that we used as the
basis for the eligibility you are
requesting to be reinstated, that you are
unable to do substantial gainful activity
because of your medical condition, and
that you meet the non-medical
requirements for eligibility for benefits.

§416.999c How do we determine
provisional benefits?

(a) You may receive up to six
consecutive months of provisional cash
benefits and Medicaid during the
provisional benefit period, while we
determine whether we can reinstate
your disability benefit eligibility under
§416.999a—

(1) We will pay you provisional
benefits beginning with the month after
you file your request for reinstatement
under §416.999a(a).

(2) If you are an eligible spouse, you
can receive provisional benefits with the
month your spouse’s provisional
benefits begin.

(3) If you do not have an eligible
spouse, we will pay you a monthly
provisional benefit amount equal to the
monthly amount that would be payable
to an eligible individual under
§§416.401 through 416.435 with the
same kind and amount of income as you
have.

(4) If you have an eligible spouse, we
will pay you and your spouse a monthly
provisional benefit amount equal to the
monthly amount that would be payable
to an eligible individual and eligible
spouse under § 416.401 through 416.435
with the same kind and amount of
income as you and your spouse have.

(5) Your provisional benefits will not
include state supplementary payments
payable under §§416.2001 through
416.2176.

(b) You cannot receive provisional
cash benefits or Medicaid a second time
under this section when—

(1) You request reinstatement under
§416.999a;

(2) You previously received
provisional cash benefits or Medicaid
under this section based upon a prior

request for reinstatement filed under
§416.999a(a); and

(3) Your requests under paragraphs
(b)(1) and (b)(2) are for the same
previous disability eligibility referred to
in §416.999a(a)(2) of this section.

(4) Examples:

Example 1 —Mr. K files a request for
reinstatement in April 2004. His disability
benefit had previously terminated in January
2003. Since Mr. K meets the other factors for
possible reinstatement (i.e., his prior
eligibility was terminated within the last 60
months because of his work activity) we start
paying him provisional benefits beginning
May 2004 while we determine whether he is
disabled and whether his current
impairment(s) is the same as or related to the
impairment(s) that we used as the basis for
the benefit that was terminated in January
2003. In July 2004 we determine that Mr. K
cannot be reinstated because he is not
disabled under the medical improvement
review standard; therefore we stop his
provisional benefits. Mr. K does not request
review of the determination. In January 2005
Mr. K again requests reinstatement on the
eligibility that terminated in January 2003.
Since this request again meets all the other
factors for possible reinstatement mentioned
above, and his request is still within 60
months from January 2003, we will make a
new determination on whether he is disabled
and whether his current impairment(s) is the
same as or related to the impairment(s) that
we used as the basis for the benefit that was
terminated in January 2003. Since the
January 2005 request and the April 2004
request both request reinstatement on the
same benefit that terminated in January 2003,
and since we already paid Mr. K provisional
benefits based upon the April 2004 request,
we will not pay additional provisional
benefits on the January 2005 request for
reinstatement.

Example 2 —Assume the same facts as
shown in Example 1 of this section, with the
addition of these facts. We approve Mr. K’s
January 2005 request for reinstatement and
start his reinstated benefits beginning
February 2005. Mr. K subsequently returns to
work and his benefits are again terminated
due to his work activity in January 2008. Mr.
K again stops work and requests
reinstatement in January 2010. Since Mr. K
meets the other factors for possible
reinstatement (i.e., his prior eligibility was
terminated within the last 60 months because
of his work activity) we start paying him
provisional benefits beginning February 2010
while we determine whether he is disabled
and whether his current impairment(s) is the
same as or related to the impairment(s) that
we used as the basis for the benefit that was
terminated in January 2008.

(c) We will not pay you a provisional
benefit for a month where you are not
eligible for a payment under
§§416.1322, 416.1323, 416.1325,
416.1327, 416.1329, 416.1330, 416.1334,
and 416.1339.

(d) We will not pay you a provisional
benefit for any month that is after the
earliest of either: the month we send

you notice of our determination on your
request for reinstatement; or, the sixth
month following the month you
requested expedited reinstatement.

(e) You are not eligible for provisional
benefits if—

(1) Prior to starting your provisional
benefits we determine that you do not
meet the requirements for reinstatement
under §§416.999a(a); or

(2) We determine that your statements
on your request for reinstatement, made
under § 416.999b(d)(2), are false.

(f) Determinations we make regarding
your provisional benefits under
paragraphs (a) through (e) of this section
are final and are not subject to
administrative and judicial review
under subpart N of part 416.

(g) If you were previously overpaid
benefits under title II or title XVI of the
Act, we will not recover the
overpayment from your provisional
benefits unless you give us permission.

(h) If we determine you are not
eligible to receive reinstated benefits,
provisional benefits we have already
paid you under this section that were
made prior to the termination month
under paragraph (d) of this section will
not be subject to recovery as an
overpayment unless we determine that
you knew, or should have known, you
did not meet the requirements for
reinstatement in §416.999a. If we
inadvertently pay you provisional
benefits when you are not entitled to
them because we have already made a
determination described in paragraph
(e) of this section, they will be subject
to recover as an overpayment under
subpart E of part 416.

§416.999d How do we determine
reinstated benefits?

(a) If you meet the requirements for
reinstatement under § 416.999a(a), we
will reinstate your benefits with the
month after the month you filed your
request for reinstatement. We cannot
reinstate your eligibility for any month
prior to February 2001.

(b) We will compute your reinstated
benefit amount and determine benefits
payable under the applicable paragraphs
in §§416.401 through 416.435. We will
reduce your reinstated benefit due in a
month by a provisional benefit we
already paid you for that month. If your
provisional benefit paid for a month
equals or exceeds the reinstated benefit
due, we will treat the difference as an
overpayment under §416.536.

(c) Once you have been reinstated
under § 416.999a you cannot be
reinstated again until you have
completed a 24-month initial
reinstatement period. Your initial
reinstatement period begins with the
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month your reinstated benefits begin
under paragraph (a) of this section and
ends when you have had 24 payable
months of reinstated benefits. We
consider you to have a payable month
for the purposes of this paragraph when
you are due a cash benefit of any
amount for the month based upon our
normal computation and payment rules
in §416.401 through §416.435 or if you
are considered to be receiving SSI
benefits in a month under section
1619(b) of the Social Security Act. If
your entire benefit payment due you for
a month is adjusted for recovery of an
overpayment under §416.570 and
§416.571 or if the amount of the
provisional benefit already paid you for
a month exceeds the amount of the
reinstated benefit payable for that
month so that no additional payment is
due, we will consider the month a
payable month.

(d) Your eligibility for reinstated
benefits ends with the month preceding
the earliest of the following months—

(1) The month an applicable
terminating event in §§416.1331
through 416.1339 occurs;

(2) The third month following the
month in which your disability ceases;
or

(3) The month in which you die.

(e) Determinations we make under
this section are initial determinations
under §416.1402 and are subject to
review under subpart N of part 416.

(f) If we determine you are not eligible
for reinstated benefits, we will consider
your request filed under § 416.999a(a)
your intent to claim benefits under
§416.340.

Subpart N—[Amended]

m 7. The authority citation for subpart N
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b).

m 8. Amend §416.1403 by revising
paragraphs (a) (19) and (20), adding
paragraph (a) (21), and revising
paragraphs (b)(1) and (2) to read as
follows:

§416.1403 Administrative actions that are
not initial determinations.

(a) * *x %

(19) Determining whether we will
refer your overpayment to the
Department of the Treasury for
collection by offset against Federal
payments due you (see §§416.590 and
422.310 of this chapter);

(20) Determining whether we will
order your employer to withhold from
your disposable pay to collect an
overpayment you received under title

XVI of the Social Security Act (see part
422, subpart E, of this chapter); and

(21) Determining when provisional
benefits are payable, the amount of the
provisional benefit payable, and when
provisional benefits terminate (see
§416.999¢).

(b) * * *

(1) If you receive an emergency
advance payment; presumptive
disability or presumptive blindness
payment, or provisional payment, we
will provide a notice explaining the
nature and conditions of the payments.

(2) If you receive presumptive
disability or presumptive blindness
payments, or provisional payments, we
shall send you a notice when those
payments are exhausted.

* * * * *
[FR Doc. 05-19529 Filed 9-29-05; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

Powered Industrial Trucks

CFR Correction

In Title 29 of the Code of Federal
Regulations, Parts 1900 to § 1910.999,
revised as of July 1, 2005, in § 1910.178,
on page 545, remove paragraphs
(m)(12)(i), (ii), and (iii).

[FR Doc. 05-55511 Filed 9—-29-05; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-05-107]

RIN 1625-AA08

Special Local Regulations for Marine

Event; John H. Kerr Reservoir,
Clarksville, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for “Clarksville Hydroplane
Challenge”, a power boat race to be held
on the waters of the John H. Kerr
Reservoir adjacent to Clarksville,
Virginia. These special local regulations
are necessary to provide for the safety of
life on navigable waters during the

event. This action is intended to restrict
vessel traffic in portions of the John H.
Kerr Reservoir adjacent to Clarksville,
Virginia during the power boat race.

DATES: This rule is effective from 7:30
a.m. to 6:30 p.m. on October 1 and 2,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05—-05—107 and are available
for inspection or copying at Commander
(oax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis Sens, Project Manager, Auxiliary
and Recreational Boating Safety Branch,
at (757) 398-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On September 1, 2005, we published
a notice of proposed rulemaking
(NPRM) entitled “Special Local
Regulations for Marine Events; John H.
Kerr Reservoir, Clarksville, VA" in the
Federal Register (70 FR 52052). We
received no letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure the safety of the event
participants, spectator craft and other
vessels transiting the event area.
However, advance notifications will be
made to affected waterway users via
marine information broadcasts, local
radio stations and area newspapers.

Background and Purpose

On October 1 and 2, 2005, the
Virginia Boat Racing Association will
sponsor the “Clarksville Hydroplane
Challenge”, on the waters of the John H.
Kerr Reservoir. The event will consist of
approximately 60 inboard hydroplanes
racing in heats counter-clockwise
around an oval racecourse. A fleet of
spectator vessels is expected to gather
nearby to view the competition. Due to
the need for vessel control during the
event, vessel traffic will be temporarily
restricted to provide for the safety of
participants, spectators and transiting
vessels.
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Discussion of Comments and Changes

No comments were received in
response to the notice of proposed
rulemaking (NPRM) published in the
Federal Register. Accordingly, the Coast
Guard is establishing temporary special
local regulations on specified waters of
John H. Kerr Reservoir. Since no
comments were received, no changes to
this regulation were made.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this temporary rule to be so minimal
that a full Regulatory Evaluation under
the regulatory policies and procedures
of DHS is unnecessary.

Although this regulation prevents
traffic from transiting a portion of the
John H. Kerr Reservoir adjacent to
Clarksville, Virginia during the event,
the effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts, local radio stations and area
newspapers so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit this section
of the John H. Kerr Reservoir during the
event.

This rule will not have a significant
economic impact on a substantial

number of small entities for the
following reasons. This rule will be in
effect for only a short period, from 7:30
a.m. to 6:30 p.m. on October 1 and 2,
2005. Although the regulated area will
apply to the entire width of the reservoir
adjacent to Occoneechee State Park,
traffic may be allowed to pass through
the regulated area with the permission
of the Coast Guard Patrol Commander.
In the case where the Patrol Commander
authorizes passage through the
regulated area during the event, vessels
shall proceed at the minimum speed
necessary to maintain a safe course that
minimizes wake near the race course.
Before the enforcement period, we will
issue maritime advisories so mariners
can adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
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voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine event permit are
specifically excluded from further
analysis and documentation under that
paragraph. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 100.35-T05-107
to read as follows:

§100.35-T05-107, John H. Kerr Reservoir,
Clarksville, Virginia.

(a) Regulated area. The regulated area
is established for the waters of the John
H. Kerr Reservoir, adjacent to the State

Route 15 Highway Bridge and
Occoneechee State Park, Clarksville,
Virginia, from shoreline to shoreline,
bounded on the south by a line running
northeasterly from a point along the
shoreline at latitude 36°37’14” N,
longitude 078°32°46.5” W, thence to
latitude 36°37°39.2” N, longitude
078°32’08.8” W, and bounded on the
north by the State Route 15 Highway
Bridge. All coordinates reference Datum
NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector
Hampton Roads.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Hampton Roads
with a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(3) Participant includes all vessels
participating in the Clarksville
Hydroplane Challenge under the
auspices of the Marine Event Permit
issued to the event sponsor and
approved by Commander, Coast Guard
Sector Hampton Roads.

(c) Special local regulations:

(1) Except for event participants and
persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area.

(2) The operator of any vessel in the
regulated area must: (i) Stop the vessel
immediately when directed to do so by
any Official Patrol and then proceed
only as directed.

(ii) All persons and vessels shall
comply with the instructions of the
Official Patrol.

(iii) When authorized to transit the
regulated area, all vessels shall proceed
at the minimum speed necessary to
maintain a safe course that minimizes
wake near the race course.

(d) Enforcement period. This section
will be enforced from 7:30 a.m. to 6:30
p-m. on October 1 and 2, 2005.

Dated: September 22, 2005.

S. Ratti,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 05-19586 Filed 9-29-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-05-105]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Choptank River, Cambridge,
MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations for
the “Chesapeakeman Ultra Triathlon”,
an event to be held October 1, 2005 on
the waters of the Choptank River at
Cambridge, MD. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to temporarily restrict vessel
traffic in a portion of the Choptank
River during the Chesapeakeman Ultra
Triathlon swim.

DATES: This rule is effective from 6:30
a.m. to 10:30 a.m. on October 1, 2005.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-05-105 and are available
for inspection or copying at Commander
(oax), Fifth Coast Guard District, 431
Crawford Street, Room 119, Portsmouth,
Virginia 23704-5004, between 9 a.m.
and 2 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis Sens, Project Manager, Auxiliary
and Recreational Boating Safety Branch,
at (757) 398-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On August 29, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled “Special Local Regulations for
Marine Events; Choptank River,
Cambridge, MD” in the Federal Register
(70 FR 50997). We received no letters
commenting on the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure the safety of the event
participants, spectator craft and other
vessels transiting the event area.



Federal Register/Vol. 70, No. 189/Friday, September 30, 2005/Rules and Regulations

57149

Advance notifications will be made to
affected waterway users via marine
information broadcasts, local radio
stations and area newspapers.

Background and Purpose

On October 1, 2005, the Columbia
Triathlon Association will sponsor the
“Chesapeakeman Ultra Triathlon”. The
swimming segment of the event will
consist of approximately 300 swimmers
competing across a 2.4-mile course
along the Choptank River between the
Hyatt Regency Chesapeake Bay Resort
Beach and Great Marsh Park,
Cambridge, Maryland. The competition
will begin at the Hyatt Regency Beach.
The participants will swim across to the
finish line located at Great Marsh Park,
swimming approximately 100 yards off
shore, parallel with the shoreline.
Approximately 20 support vessels will
accompany the swimmers. Due to the
need for vessel control during the
swimming event, the Coast Guard will
temporarily restrict vessel traffic in the
event area to provide for the safety of
participants, support craft and other
transiting vessels.

Discussion of Comments and Changes

No comments were received in
response to the notice of proposed
rulemaking (NPRM) published in the
Federal Register. Accordingly, the Coast
Guard is establishing temporary special
local regulations on specified waters of
the Choptank River. Since no comments
were received, no changes to this
regulation were made.

Regulatory Evaluation

This temporary rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant”” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Although this regulation will prevent
traffic from transiting a segment of the
Choptank River adjacent to Cambridge,
MD during the event, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect. Extensive advance
notifications will be made to the
maritime community via Local Notice to

Mariners, marine information
broadcasts, area newspapers and local
radio stations, so mariners can adjust
their plans accordingly. Vessel traffic
will be able to transit the regulated area
when the Coast Guard Patrol
Commander deems it is safe to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit this section
of the Choptank River during the event.

This rule would not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule would be in
effect for only a limited period, from
6:30 a.m. to 10:30 a.m. on October 1,
2005. Vessels desiring to transit the
event area will be able to transit the
regulated area at slow speed as the swim
progresses, when the Coast Guard Patrol
Commander determines it is safe to do
so. Before the enforcement period, we
will issue maritime advisories so
mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman

and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This temporary rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g.. specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a

regatta or marine parade permit are
specifically excluded from further
analysis and documentation under that
section.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an ‘“Environmental
Analysis Check List” and a ‘““Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a temporary §§ 100.35-T05-
105 to read as follows:

§100.35-T05-105 Choptank River,
Cambridge, MD.

(a) Regulated area. The regulated area
includes all waters of the Choptank
River within 200 yards either side of
a line drawn northwesterly from a point
on the shoreline at latitude 38°33’45” N,
076°02’38” W, thence to latitude
38°35’06” N, 076°04’42” W, a position
located at Great Marsh Park, Cambridge,
MD. All coordinates reference Datum
NAD 1983.

(b) Definitions.

(1) Coast Guard Patrol Commander
means a commissioned, warrant, or
petty officer of the Coast Guard who has
been designated by the Commander,
Coast Guard Sector Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(3) Participant includes all persons
participating in the Chesapeakeman
Ultra Triathlon swim under the auspices
of the Marine Event Permit issued to the
event sponsor and approved by
Commander, Coast Guard Sector
Baltimore.

(c) Special local regulations.

(1) Except for event participants and
persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area.

(2) The operator of any vessel in the
regulated area must:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol
and then proceed only as directed.

(ii) All persons and vessels shall
comply with the instructions of the
Official Patrol.

(iii) When authorized to transit the
regulated area, all vessels shall proceed
at the minimum speed necessary to
maintain a safe course that minimizes
wake near the swim course.

(d) Enforcement period. This section
will be enforced from 6:30 a.m. to 10:30
a.m. on October 1, 2005.

Dated: September 21, 2005.
S. Ratti,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 05-19585 Filed 9—29-05; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD05-05-122]
RIN 1625-AA00

Safety Zone; Fireworks Display,
Potomac River, Washington, DC.

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the waters
of the Potomac River. This action is
necessary to provide for the safety of life
and property during a fireworks display
on the Potomac River. The safety zone
will allow for control of designated
areas of the river and safeguard
spectators and participants.

DATES: This rule is effective from 7:30
p.m. to 10 p.m. on October 1, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-05—
122 and are available for inspection or
copying at Commander, Coast Guard
Sector Baltimore, 2401 Hawkins Point
Road, Baltimore, Maryland 21226-1791,
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Mr.
Ronald Houck, Coast Guard Sector
Baltimore, at (410) 576-2674.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
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for not publishing an NPRM. Publishing
an NPRM and delaying its effective date
would be contrary to public interest,
since there is not sufficient time to
publish a proposed rule in advance of
the event and immediate action is
needed to protect persons and vessels
against the hazards associated with a
fireworks display from a barge, such as
premature detonation or falling burning
debris.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This safety zone of short
duration is needed to provide for the
safety of persons and vessels on the
Potomac River.

Background and Purpose

On October 1, 2005, The Kennedy
Center of Performing Arts in
Washington, DC will sponsor an event
entitled “Festival of China” that will
include a fireworks display launched
from two barges located on the Potomac
River, approximately 1,000 feet
upstream of the Theodore Roosevelt
Memorial Bridge, in Washington, DC. A
fleet of spectator vessels is anticipated
for this event. Due to the need for vessel
control during the fireworks display,
vessel traffic will be restricted to
provide for the safety of spectators and
transiting vessels.

The purpose of this regulation is to
promote maritime safety, and to protect
the environment and mariners transiting
the area from the potential hazards due
to a fireworks display from a barge. This
rule establishes a safety zone on the
waters of the Potomac River in
Washington, DC, approximately 1,000
feet upstream of the Theodore Roosevelt
Memorial Bridge, within a radius of 200
yards around two fireworks barges
which will be located at position
latitude 38°53" 45.7” N, longitude
077°03" 31.6” W.

Discussion of Rule

The Coast Guard is establishing a
safety zone on specified waters of the
Potomac River. The safety zone will be
in effect from 7:30 p.m. to 10 p.m. on
October 1, 2005. This safety zone will
protect spectators and mariners
transiting the area from the potential
hazards associated with a fireworks
display launched from a barge on the
Potomac River. This rule limits access to
the safety zone to those vessels
authorized by the Captain of the Port
Baltimore. Except for persons or vessels
authorized by the Captain of the Port
Baltimore, no person or vessel may
enter or remain in the zone. The Captain
of the Port will notify the maritime

community via marine broadcasts of the
safety zone.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Potomac River from 7:30
p-m. to 10 p.m. on October 1, 2005. This
rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for two-and-a-half hours,
commercial vessel traffic in this area is
limited, vessels not constrained by their
draft may proceed safely around the
safety zone, and the Coast Guard will
issue maritime advisories to users of the
river before the effective period.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine

compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.
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Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g.), of the

Instruction, from further environmental
documentation. This rule establishes a
safety zone.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-122 to
read as follows:

§165.T05—-122 Safety zone; Fireworks
Display, Potomac River, Washington, DC.

(a) Location. The following area is a
safety zone: All waters of the Potomac
River in Washington, DC, surface to
bottom, within a radius of 200 yards
around two fireworks barges which will
be located approximately 1,000 feet
upstream of the Theodore Roosevelt
Memorial Bridge, at position latitude
38°53’45.7” N, longitude 077°03’31.6”
W. All coordinates reference Datum
NAD.

(b) Definition. The Captain of the Port
Baltimore means the Commander, Coast
Guard Sector Baltimore or any Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port to act on his behalf.

(c) Regulations. The general
regulations governing safety zones,
found in Sec. 165.23, apply to the safety
zone described in paragraph (a) of this
section.

(1) All vessels and persons are
prohibited from entering this zone,
except as authorized by the Captain of
the Port, Baltimore, Maryland.

(2) Persons or vessels requiring entry
into or passage within the zone must
request authorization from the Captain
of the Port or his designated
representative by telephone at (410)
576—2693 or by marine band radio on
VHF channel 16 (156.8 MHz).

(3) All Coast Guard vessels enforcing
this safety zone can be contacted on

marine band radio VHF channel 16
(156.8 MHz).

(4) The operator of any vessel within
or in the immediate vicinity of this
safety zone shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign, and

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State and local agencies.

(e) Effective period. This section is
effective from 7:30 p.m. to 10 p.m. on
October 1, 2005.

Dated: September 19, 2005.
Jonathan C. Burton,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Baltimore, Maryland.

[FR Doc. 05-19584 Filed 9—29-05; 8:45 am)|]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7977-4]

Montana: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: Montana has applied to EPA
for Final authorization of changes to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA has determined that
these changes satisfy all requirements
for Final authorization and is
authorizing the State’s changes through
this immediate Final action. EPA is
publishing this rule to authorize the
changes without a prior proposed rule
because we believe this action is not
controversial. Unless we get written
comments opposing this authorization
during the comment period, the
decision to authorize Montana’s changes
to their hazardous waste program will
take effect as provided below. If we
receive comments that oppose this
action, we will publish a document in
the Federal Register withdrawing this
rule before it takes effect. A separate
document in the proposed rules section
of this Federal Register will serve as the
proposal to authorize the State’s
changes.
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DATES: We must receive your comments
by October 31, 2005. Unless EPA
receives comments that oppose this
action, this Final authorization approval
will become effective without further
notice on November 29, 2005.

ADDRESSES: Submit your comments by
one of the following methods: 1. Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments. 2.
E-mail: shurr.kris@epa.gov. 3. Mail: Kris
Shurr, 8P-HW, U.S. EPA, Region 8, 999
18th St, Ste 300, Denver, Colorado
80202—2466, phone number: (303) 312—
6139. 4. Hand Delivery or Courier: to
Kris Shurr, 8P-HW, U.S. EPA, Region 8,
999 18th St, Ste 300, Denver, Colorado
80202-2466, phone number: (303) 312—
6139.

Instructions: Do not submit
information that you consider to be
Confidential Business Information (CBI)
or information that should be otherwise
protected from disclosure through
regulations.gov, or e-mail. The Federal
regulations.gov Web site is an
“anonymous access”’ system which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

You can view and copy Montana’s
application at the following addresses:
MDEQ from 9 a.m. to 4 p.m., 1520 E 6th
Ave, Helena, MT 59620, contact: Bob
Martin, phone number (406) 444-4194
and EPA Region 8, from 8 a.m. to 3 p.m.,
999 18th Street, Suite 300, Denver, CO
80202-2466, contact: Kris Shurr, phone
number: (303) 312—-6139, e-mail:
shurr.kris@epa.gov.

FOR FURTHER INFORMATION CONTACT: Kris
Shurr, EPA Region 8, 999 18th Street,
Suite 300, Denver, Colorado 80202—
2466, phone number: (303) 312-6139,
e-mail: shurr.kris@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why are Revisions to State Programs
Necessary?

States that have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
equivalent to, consistent with, and no
less stringent than the Federal program.
As the Federal program changes, States
must change their programs and ask
EPA to authorize their changes. Changes
to State programs may be necessary
when Federal or State statutory or
regulatory authority is modified or
when certain other changes occur. Most
commonly, States must change their
programs because of changes to EPA’s
regulations in 40 Code of Federal
Regulations (CFR) parts 124, 260
through 266, 268, 270, 273 and 279.

B. What Decisions Have We Made in
This Rule?

We conclude that Montana’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Montana
Final authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Montana has responsibility
for permitting Treatment, Storage, and
Disposal Facilities (TSDFs) within its
borders, except in Indian country, and
for carrying out those portions of the
RCRA program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized States before they are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Montana, including
issuing permits, until Montana is
authorized to do so.

C. What is the Effect of Today’s
Authorization Decision?

The effect of this decision is that
facilities in Montana subject to RCRA
will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements.
Montana has primary enforcement
responsibility under its state hazardous
waste program for violations of the
program, but EPA retains its authority
under RCRA sections 3007, 3008, 3013,
and 7003, which include, among others,
the authority to conduct inspections and
require monitoring, tests, analyses, or
reports; and enforce RCRA requirements
and suspend or revoke permits.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Montana is being
authorized are already effective and are
not changed by today’s action.

D. Why Wasn’t There A Proposed Rule
Before Today’s Rule?

EPA did not publish a proposal before
today’s rule because this action is a
routine program change, and we do not
expect comments opposing this
approval. We are providing an
opportunity for public comment at this
time. In addition, in the proposed rules
section of today’s Federal Register,
there is a separate document that
proposes to authorize the State program
changes. If we receive comments
opposing this authorization, that
document will serve as a proposal to
authorize the changes.

E. What Happens If EPA Receives
Comments Opposing This Action?

If EPA receives comments opposing
this authorization, we will withdraw
this rule by publishing a notice in the
Federal Register before the rule
becomes effective. We then will address
all public comments in a later Federal
Register. You may not have another
opportunity to comment. If you want to
comment on this action, you must do so
at this time.

If we receive comments opposing
authorization of only a particular
change to the State hazardous waste
program, we will withdraw that part of
the rule. However, the authorization of
program changes that are not opposed
by any comments will become effective
on the date specified above. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective and which part is
being withdrawn.

F. What Has Montana Previously Been
Authorized For?

Montana initially received Final
authorization on July 11, 1984, effective
July 25, 1984 (49 FR 28245) to
implement the RCRA hazardous waste
management program. We granted
authorization for changes to their
program on July 11, 1984, effective
September 25, 1985 (49 FR 28245),
January 19, 1994, effective March 21,
1994 (59 FR 02752), and December 26,
2000, effective December 26, 2000 (65
FR 81381).

G. What Changes Are We Authorizing
With Today’s Action?

On July 28, 2005, Montana submitted
a final revision application, seeking
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authorization of program changes in
accordance with 40 CFR 271.21.

We now make an immediate final
decision, subject to receipt of written
comments opposing this action, that
Montana’s hazardous waste program
revision satisfies all of the requirements
necessary for Final authorization.
Therefore, we grant Montana final
authorization for its entire Hazardous
Waste Program, excluding the broader-
in-scope provisions, as found at
Administrative Rules of Montana
(ARM), Title 17, Chapter 53, effective
March 9, 2005, which incorporated 40
CFR parts 124 and 260 through 268,
270, 273, and 279, effective July 1, 2004.
Montana has revised it’s entire program
using a method that incorporates the
Federal Program by reference. This
method clearly indicates where the
State’s requirements are more stringent
or broader-in-scope than the Federal
requirements. EPA is also approving
changes to the State’s Availability of
Information requirements (Al), as well
authorizing the State for the Exceptions
to Blending and Burning of Hazardous
Waste requirements [RCRA section
3004(q)(2)(A), (x)(2) and (r)(3), as
codified in 40 CFR 261.4(a)(12)(1)&(ii)]
(Non-Checklist Item BB).

In addition to the changes authorized
above, EPA is also approving changes to
the State’s procedural and enforcement
provisions. EPA reviewed these
provisions in order to determine the
adequacy of Montana’s procedural and
enforcement authorities to operate the
hazardous waste program. In
compliance with the requirements of 40
CFR 271.16(a)(3)(ii), Montana has
revised its provisions at Montana Code
Annotated Section 75-10—418 to obtain
criminal penalties for used oil violations
(Non-Checklist Item CP), as well as
hazardous waste violations. State
procedural and enforcement provisions
are not authorized by EPA and do not
supplant the Federal procedural and
enforcement provisions. EPA relies on
Federal procedural and enforcement
authorities rather than the State analogs
to these provisions. Montana’s
procedures to implement the State’s
hazardous waste management program
requirements continue to operate
independently under State law. The
following State procedural and
enforcement authorities are included as
part of this action for informational
purposes and are not part of the State’s
program that operate in lieu of EPA:
Montana Code Annotated 2005, sections
2—-3-101 et seq., 2—3-221, 2—4-103, 2—
4-315, 2—-6-101 et seq., 2-15-3501 et
seq., 27-30-204, 30-14-402 et seq., 75—
10-107, and 75-10-401 et seq.; and

Montana Rules of Civil Procedure, Rule
24(a).

H. Where Are the Revised State Rules
Different From the Federal Rules?

The State has not adopted the
following Federal rules: 40 CFR 260.20,
260.21, 260.22, and 260.23. (See ARM
17.53.401.) While this does not make
the State more stringent, the regulated
community must apply to the Regional
office and comply with the Federal
requirements for petitions, including
delisting petitions, addressed by these
rules. The State does not adopt any
provision associated with the regulation
of underground injection; instead, the
responsibility for this part of the
program is left with EPA (see
17.53.102(3), 17.53.802(2),
17.53.902(18), 17.53.1202(16) and
17.53.1202(18)). The State also has not
adopted the permit by rule requirements
for ocean disposal barges, because the
State is landlocked and the provisions
do not apply to the State.

The State has requirements that are
more stringent than the Federal rules at
(references are to the Administrative
Rules of Montana, Title 17):
17.53.502(2), 17.53.602(2), 17.53.602(3),
17.53.603, 17.53.802(5), 17.53.803,
17.53.902(6), 17.53.903 and
17.53.1202(11) require annual rather
than biennial reports; 17.53.803(1)(f)(iii)
requires the most recent corrective
action cost estimate to be submitted in
the annual report; 17.53.702(2) through
(4),17.53.704 and 17.53.706 through
708 contain additional requirements for
transfer facilities; 17.53.602(7) and (8)
require the primary exporter to also file
a report with the Montana Department
of Environmental Quality; 17.53.602(9)
gives both EPA and the State the
authority to extend the record retention
period; 17.53.1002(1), 17.53.1002(6) and
17.53.1003 prohibit certain wastes,
including the dioxin wastes, from being
burned in a Boiler and Industrial
Furnace (BIF); 17.53.1002(2) and
17.53.1004 require that BIFs also
perform background and periodic
testing of soils and water in addition to
the 40 CFR 266.102 requirements;
17.53.1002(4) does not allow the 40 CFR
266.102(e)(3)(ii) exemption from the
particulate standards for BIFs and adds
a provision that gives the Montana
Department of Environmental Quality
the discretion to require a BIF owner/
operator submit, in conjunction with the
permit application, a plan that will
require cessation of hazardous waste
burning during prolonged inversion
conditions; 17.53.1002(5) requires
annual stack emissions in addition to 40
CFR 266.102(e)(8)(i)(C); 17.53.1002(7)
does not allow the 40 CFR 266.105(b)

waiver from the BIF particulate matter
standard; and 17.53.1002(6) and
17.53.1002(8) do not allow the 40 CFR
266.109 low risk exemption and the

§ 266.110 waiver of the DRE trial burn
for boilers; 17.53.1202(10) does not
allow the submission of data in lieu of
a trial burn as per 40 CFR
270.22(a)(1)(ii) and 270.22(a)(6);
17.53.1202(14) and (15) require that the
term of a Boiler and Industrial Furnace
permit be only five years and the permit
may be modified to assure that the
facility is in compliance with the
current applicable requirements. The
State does not allow interim status for
BIFs; thus, does not adopt 40 CFR
266.103 and the language associated
with it in 40 CFR part 266 (see
17.53.1002(3)), as well as 40 CFR
270.66(g) (see 17.53.1202(19)).

We also consider the State
requirements to be broader-in-scope
than the Federal program at:
17.53.111(2), 17.53.112, 17.53.113 and
17.53.1202(5)(1) and (17), because the
State requires permit application fees as
well as registration fees; 17.53.703 is
also broader-in-scope because it requires
that transporters obtain a registration
from the state. Broader-in-scope
requirements are not part of the
authorized program, and EPA cannot
enforce them. Although a facility must
comply with these requirements in
accordance with State law, they are not
RCRA requirements.

EPA cannot delegate the Federal
requirements at 40 CFR part 262,
subparts E and H, §§ 268.5, 268.6,
268.42(b), and 268.44(a) through (g).
EPA will continue to implement these
requirements. Additionally, the State
has chosen not to adopt 40 CFR
268.44(h) through (m); the responsibility
for these requirements also remains
with EPA.

1. Who Handles Permits After This
Authorization Takes Effect?

Montana will issue and administer
permits for all the provisions for which
it is authorized. EPA will continue to
administer any RCRA hazardous waste
permits or portions of permits that we
issued prior to the effective date of this
authorization. EPA will transfer any
pending permit applications, completed
permits, or pertinent file information to
Montana within 30 days of this
approval. We will not issue any more
new permits or new portions of permits
for the provisions listed in the Table
above after the effective date of this
authorization. EPA and Montana have
agreed to joint permitting and
enforcement for those HSWA
requirements for which Montana is not
yet authorized.
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J. How Does Today’s Action Affect
Indian Country (18 U.S.C. 1151) in
Montana?

Montana is not authorized to carry out
its hazardous waste program in Indian
country, as defined in 18 U.S.C. 1151.
This includes, but is not limited to:

A. Lands within the exterior
boundaries of the following Indian
Reservations located within or abutting
the State of Montana:

a. Blackfeet Indian Reservation.

b. Crow Tribe of Montana Indian
Reservation.

c. Flathead Indian Reservation.

d. Fort Belknap Indian Reservation.

e. Fort Peck Indian Reservation.

f. Northern Cheyenne Indian
Reservation.

g. Rocky Boy’s Indian Reservation.

B. Any land held in trust by the U.S.
for an Indian tribe, and

C. Any other land, whether on or off
a reservation that qualifies as Indian
country within the meaning of 18 U.S.C.
1151.

Therefore, this program revision does
not extend to Indian country where EPA
will continue to implement and
administer the RCRA program in these
lands.

K. What is Codification and is EPA
Codifying Montana’s Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the State’s authorized hazardous waste
program statutes and regulations into
the Code of Federal Regulations. We do
this by referencing the authorized State
rules in 40 CFR part 272. We reserve the
amendment of 40 CFR part 272, subpart
BB for this authorization of Montana’s
program until a later date.

L. Administrative Requirements

The Office of Management and Budget
has exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993), and
therefore this action is not subject to
review by OMB. This action authorizes
State requirements for the purpose of
RCRA 3006 and imposes no additional
requirements beyond those imposed by
State law. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates

Reform Act of 1995 (Pub. L. 104—4). For
the same reason, this action also does
not significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action will not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes State requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA section 3006(b), EPA
grants a State’s application for
authorization as long as the State meets
the criteria required by RCRA. It would
thus be inconsistent with applicable law
for EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings’ issued under the
executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2). This
action will be effective November 29,
2005.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Incorporation-by-
reference, Indians-lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: September 22, 2005.

Robert E. Roberts,

Regional Administrator, Region 8.

[FR Doc. 05-19619 Filed 9—29-05; 8:45 am)|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7977-6]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct Final Deletion of the
Batavia Landfill Superfund Site from
the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA), Region 2, announces the
deletion of the Batavia Landfill
Superfund Site (Site), located in the
Town of Batavia, Genesee County, New
York, from the National Priorities List
(NPL) and will consider public
comment on this action.

The NPL is Appendix B of the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP), 40
CFR part 300, which EPA promulgated
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pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended.
This Direct Final Notice of Deletion is
being published by EPA with the
concurrence of the State of New York,
through the Department of
Environmental Conservation (NYSDEC).
EPA and NYSDEC have determined that
potentially responsible parties have
implemented all appropriate response
actions required. Moreover, EPA and
NYSDEC have determined that the Site
poses no significant threat to public
health or the environment.

DATES: This direct final deletion will be
effective November 29, 2005 unless EPA
receives significant adverse comments
by October 31, 2005. If significant
adverse comments are received, EPA
will publish a timely withdrawal of this
direct final deletion in the Federal
Register, informing the public that the
deletion will not take effect.

ADDRESSES: Comments may be mailed
to: Michael Walters, Remedial Project
Manager, Emergency and Remedial
Response Division, U.S. Environmental
Protection Agency, Region 2, 290
Broadway, 20th Floor, New York, New
York 10007-1866.

Information Repositories:
Comprehensive information about the
Site is available for viewing and copying
at the Site information repositories
located at: U.S. Environmental
Protection Agency, Region 2, Superfund
Records Center, 290 Broadway, Room
1828, New York, New York 10007—-1866,
(212) 637—4308,

Hours: 9 a.m. to 5 p.m., Monday
through Friday;

Batavia Town Hall, 3833 West Main
Street Road, Batavia, New York
14020, Telephone Number (585) 343—
1729, Hours: 9 a.m. to 8 p.m., Monday
through Friday.

Richmond Public Library, 19 Ross
Street, Batavia, New York 14020,
Mon., Tues., Thurs. 9 a.m. to 9 p.m.,
Wed. 9 a.m. to 6 p.m., Fri. 9 a.m. to
5 p.m. Closed on Saturday and
Sunday, Telephone (585) 343—9550.

FOR FURTHER INFORMATION CONTACT:

Michael Walters, Remedial Project

Manager, U.S. EPA Region 2, 290

Broadway, 20th Floor, New York, New

York 10007-1866, (212) 637—4279; Fax

Number (212) 637—4284; E-mail address:

Walters.Michael @EPA.GOV.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction

II. NPL Deletion Criteria
II1. Deletion Procedures
IV. Basis for Site Deletion

I. Introduction

EPA Region 2 announces the deletion
of the Batavia Landfill Superfund Site
from the NPL. The EPA maintains the
NPL as the list of those sites that appear
to present a significant risk to public
health, welfare, or the environment. As
described in 300.425(e)(3) of the NCP,
sites deleted from the NPL remain
eligible for remedial actions if
conditions at the deleted site warrant
such action.

EPA considers this action to be
noncontroversial and routine, and
therefore, EPA is taking it without prior
publication of a Notice of Intent to
Delete. This action will be effective
November 29, 2005 unless EPA receives
significant adverse comments by
October 31, 2005 on this action or the
parallel Notice of Intent to Delete
published in the Notice section of
today’s Federal Register. If significant
adverse comments are received within
the 30-day public comment period, EPA
Region 2 will publish a timely
withdrawal of this Direct Final Deletion
before the effective date of the deletion
and the deletion will not take effect.
EPA will, if appropriate, prepare a
response to comments and continue
with the deletion process on the basis of
the Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II explains the criteria for
deleting sites from the NPL. Section III
discusses procedures that EPA is using
for this action. Section IV discusses the
Batavia Landfill Superfund Site and
demonstrates how it meets the deletion
criteria.

II. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that sites may be deleted from
the NPL where no further response is
appropriate. In making this
determination, EPA, in consultation
with the State, shall consider whether
any of the following criteria have been
met:

i. Responsible parties or other parties
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
responses under CERCLA have been
implemented, and no further action by
responsible parties is appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore,
implementing remedial measures is not
appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,

or contaminants remain at the deleted
site above levels that allow for
unlimited use and unrestricted
exposure, CERCLA section 121(c), 42
U.S.C. 9261(c) requires that a
subsequent review of the site be
conducted at least every five years after
initiation of the remedial action at the
deleted site to ensure that the action
remains protective of human health and
the environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
remedial actions. Based upon Section
300.425(e)(3) of the NCP, whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system. EPA proposes to delete this Site
because potentially responsible parties
have implemented all appropriate
response actions.

II1. Deletion Procedures

The following procedures were used
for the intended deletion of this Site:

(1) The Site was listed on the NPL in
September 1983.

(2) In August 1984, EPA entered into
an Administrative Order on Consent
with NL Industries for the performance
of the Remedial Investigation/Feasibility
Study (RI/FS) for the Site.

(3) The RI Report was completed in
1992, the FS Report in 1994.

(4) On March 31, 1993, EPA signed a
Record of Decision (ROD)