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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM

12 CFR Part 201
[Regulation A]

Extensions of Credit by Federal
Reserve Banks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) has
adopted final amendments to its
Regulation A to reflect the Board’s
approval of an increase in the primary
credit rate at each Federal Reserve Bank.
The secondary credit rate at each
Reserve Bank automatically increased
by formula as a result of the Board’s
primary credit rate action.

DATES: The amendments to part 201
(Regulation A) are effective August 17,
2005. The rate changes for primary and
secondary credit were effective on the
dates specified in 12 CFR 201.51, as
amended.

FOR FURTHER INFORMATION CONTACT:
Jennifer J. Johnson, Secretary of the
Board (202/452-3259); for users of
Telecommunication Devices for the Deaf
(TDD) only, contact 202/263-4869.
SUPPLEMENTARY INFORMATION: The
Federal Reserve Banks make primary
and secondary credit available to
depository institutions as a backup
source of funding on a short-term basis,
usually overnight. The primary and
secondary credit rates are the interest
rates that the twelve Federal Reserve
Banks charge for extensions of credit
under these programs. In accordance
with the Federal Reserve Act, the
primary and secondary credit rates are
established by the boards of directors of

the Federal Reserve Banks, subject to
the review and determination of the
Board.

The Board approved requests by the
Reserve Banks to increase by 25 basis
points the primary credit rate in effect
at each of the twelve Federal Reserve
Banks, thereby increasing from 4.25
percent to 4.50 percent the rate that
each Reserve Bank charges for
extensions of primary credit. As a result
of the Board’s action on the primary
credit rate, the rate that each Reserve
Bank charges for extensions of
secondary credit automatically
increased from 4.75 percent to 5.00
percent under the secondary credit rate
formula. The final amendments to
Regulation A reflect these rate changes.

The 25-basis-point increase in the
primary credit rate was associated with
a similar increase in the target for the
federal funds rate (from 3.25 percent to
3.50 percent) approved by the Federal
Open Market Committee (Committee)
and announced at the same time. A
press release announcing these actions
indicated that:

The Committee believes that, even after
this action, the stance of monetary policy
remains accommodative and, coupled with
robust underlying growth in productivity, is
providing ongoing support to economic
activity. Aggregate spending, despite high
energy prices, appears to have strengthened
since late winter, and labor market
conditions continue to improve gradually.
Core inflation has been relatively low in
recent months and longer-term inflation
expectations remain well contained, but
pressures on inflation have stayed elevated.

The Committee perceives that, with
appropriate monetary policy action, the
upside and downside risks to the attainment
of both sustainable growth and price stability
should be kept roughly equal. With
underlying inflation expected to be
contained, the Committee believes that
policy accommodation can be removed at a
pace that is likely to be measured.
Nonetheless, the Committee will respond to
changes in economic prospects as needed to
fulfill its obligation to maintain price
stability.

Regulatory Flexibility Act Certification

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 605(b)), the Board certifies
that the new primary and secondary
credit rates will not have a significantly

adverse economic impact on a
substantial number of small entities
because the final rule does not impose
any additional requirements on entities
affected by the regulation.

Administrative Procedure Act

The Board did not follow the
provisions of 5 U.S.C. 553(b) relating to
notice and public participation in
connection with the adoption of these
amendments because the Board for good
cause determined that delaying
implementation of the new primary and
secondary credit rates in order to allow
notice and public comment would be
unnecessary and contrary to the public
interest in fostering price stability and
sustainable economic growth. For these
same reasons, the Board also has not
provided 30 days prior notice of the
effective date of the rule under section
553(d).

12 CFR Chapter II
List of Subjects in 12 CFR Part 201

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping.

Authority and Issuance

m For the reasons set forth in the
preamble, the Board is amending 12 CFR
Chapter II to read as follows:

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

m 1. The authority citation for part 201
continues to read as follows:

Authority: 12 U.S.C. 248(i)-(j), 343 et seq.,
347a, 347b, 347c, 348 et seq., 357, 374, 374a,
and 461.

m 2.In § 201.51, paragraphs (a) and (b)
are revised to read as follows:

§201.51 Interest rates applicable to credit
extended by a Federal Reserve Bank.!

(a) Primary credit. The interest rates
for primary credit provided to
depository institutions under § 201.4(a)
are:

1The primary, secondary, and seasonal credit
rates described in this section apply to both
advances and discounts made under the primary,
secondary, and seasonal credit programs,
respectively.
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Federal Reserve Bank Rate Effective
270 T) (o] o KNS PPR RSSO 4.50 | August 9, 2005.
LI L= o PSP PP PURPPPPRPN 4.50 | August 9, 2005.
Philadelphia ... 4.50 | August 9, 2005.
Cleveland ....... 4.50 | August 9, 2005.
(21T aTa 0o ] o o IR PSSP PUPN 4.50 | August 9, 2005.
(=g = T PSP RP PPN 4.50 | August 9, 2005.
Chicago .... 4.50 | August 9, 2005.
St. Louis ......... 4.50 | August 10, 2005.
L1V g g T=T=T o Lo 1 PSR SURPOTRRN 4.50 | August 9, 2005.
LG LT T3 O USRS UPRP R PRPRPR 4.50 | August 9, 2005.
Dallas ............. 4.50 | August 9, 2005.
San Francisco 4.50 | August 9, 2005.

(b) Secondary credit. The interest depository institutions under § 201.4(b)

rates for secondary credit provided to are:

Federal Reserve Bank Rate Effective
{2701 (o] o TSSOSO T PP OPRPPPPRPN 5.00 | August 9, 2005.
INBW Y OFK ettt ettt e e ettt e e e e e et e e e e e e e eataeeeeeeeeaeaasaeeeeeeeeasaaaaeeeeeeaaataeeeaeaeeaaannraeeaeeeaaaaaareeeeeeaanrrreeaens 5.00 | August 9, 2005.
Philadelphia 5.00 | August 9, 2005.
Cleveland ....... 5.00 | August 9, 2005.
Richmond .... 5.00 | August 9, 2005.
P (=T o] c- OSSO PPPPN 5.00 | August 9, 2005.
(O] 4107 Vo Lo TN PSPPSR 5.00 | August 9, 2005.
St. Louis ......... 5.00 | August 10, 2005.
Minneapolis .... 5.00 | August 9, 2005.
[ TaTST= T O | YO RPROUSPRUTRN 5.00 | August 9, 2005.
[ = 1= 1TSS P ST TP OURPPPPRPN 5.00 | August 9, 2005.
5= Lol = L Lol Yol TSR PSP UPUPRRRRRRINE 5.00 | August 9, 2005.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, August 12, 2005.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 05-16322 Filed 8—16—05; 8:45 am]
BILLING CODE 6210-02-P

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis
15 CFR Part 801

[Docket No. 050406094-5201-02]
RIN 0691-AA59

International Services Surveys:
Cancellation of Five Annual Surveys

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: This final rule removes the
reporting requirements for five annual
surveys covering international trade in
services. The five annual surveys being
discontinued are: BE-36, BE—47, BE—48,
BE-82, and BE-93. The surveys are
being discontinued because they have
been replaced by quarterly surveys that
collect essentially the same information.

DATES: Effective Date: This final rule
will be effective at 5 p.m. September 16,
2005.

FOR FURTHER INFORMATION CONTACT: Obie
G. Whichard, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
phone (202) 606—9890 or e-mail
obie.whichard@bea.gov.

SUPPLEMENTARY INFORMATION: In the May
5, 2005 Federal Register, 70 FR 23811—
23813, the Bureau of Economic Analysis
(BEA) published a notice of proposed
rulemaking to remove the reporting
requirements for five annual surveys
covering international trade in services.
No comments on the proposed rule were
received. Thus, the provisions in the
proposed rule are adopted without
change. This final rule amends 15 CFR
part 801 by revising Section 801.9(b) to
remove the reporting requirements for
five annual surveys that collect data
covering international trade in services.
The five surveys are:

BE-36, Foreign Airline Operators’
Revenues and Expenses in the United States.
BE-47, Annual Survey of Construction,
Engineering, Architectural, and Mining
Services Provided by U.S. Firms to
Unaffiliated Foreign Persons.

BE-48, Annual Survey of Reinsurance and
Other Insurance Transactions by U.S.
Insurance Companies with Foreign Persons.

BE-82, Annual Survey of Financial
Services Transactions Between U.S.
Financial Services Providers and Unaffiliated
Foreign Persons.

BE-93, Annual Survey of Royalties,
License Fees, and Other Receipts and
Payments for Intangible Rights Between U.S.
and Unaffiliated Foreign Persons.

BEA is removing the reporting
requirements for these five annual
surveys because the information is now
being collected on four separate
quarterly surveys. Specifically, the BE—
9, Quarterly Survey of Foreign Airline
Operators’ Revenues and Expenses in
the United States, replaces the BE-36
survey; the BE-25, Quarterly Survey of
Transactions Between U.S. and
Unaffiliated Foreign Persons in Selected
Services and in Intangible Assets,
replaces the BE—47 and BE—93 surveys;
the BE—45, Quarterly Survey of
Insurance Transactions by U.S.
Insurance Companies with Foreign
Persons, replaces the BE-48 survey; and
the BE-85, Quarterly Survey of
Financial Services Transactions
Between U.S. Financial Services
Providers and Unaffiliated Foreign
Persons, replaces the BE-82 survey.
BEA began collecting data on these
quarterly surveys in 2004.



Federal Register/Vol. 70,

No. 158/ Wednesday, August 17, 2005/Rules and Regulations

48271

Executive Order 12866

This final rule has been determined to
be not significant for purposes of E.O.
12866.

Executive Order 13132

This final rule does not contain
policies with federalism implications as
that term is defined in E.O. 13132.

Regulatory Flexibility Act

The Chief Counsel for Regulation
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this rule will not
have a significant economic impact on
a substantial number of small entities as
that term is defined in the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. The
factual basis for this certification was
published in the proposed rule. No
comments were received regarding the
economic impact of this rule. As a
result, no final regulatory flexibility
analysis was prepared.

Paperwork Reduction Act

The surveys being discontinued by
this rule have been approved by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act under the following OMB control
numbers: 0608—0013 (BE-36 survey),
0608-0015 (BE—47 survey), 0608—0016
(BE—48 survey), 0608—0017 (BE-93
survey), and 0608—-0063 (BE—82 survey).
OMB approved the quarterly surveys
under the following OMB control
numbers: 0608—0068 (BE-9 survey);
0608-0067 (BE-25 survey); 0608—0066
(BE—45 survey); and 0608—-0065 (BE—85
survey).

List of Subjects in 15 CFR Part 801

International transactions, Economic
statistics, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

J. Steven Landefeld,
Director, Bureau of Economic Analysis.

m For the reasons set forth in the
preamble, BEA amends 15 CFR part 801,
as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

m 1. The authority citation for 15 CFR
part 801 continues to read as follows:

Authority: 5 U.S.C. 301; 15 U.S.C. 4908; 22
U.S.C. 3101-3108; and E.O. 11961, 3 CFR,
1977 Comp., p. 86, as amended by E.O.
12318, 3 CFR, 1981 Comp., p. 173, and E.O.
12518, 3 CFR, 1985 Comp., p. 348.

m 2. Section 801.9(b) is revised to read as
follows:

§801.9 Reports required.

* * * * *

(b) Annual surveys. (1) BE-29,
Foreign Ocean Carriers’ Expenses in the
United States:

(i) Who must report. A BE-29 report
is required from U.S. agents on behalf of
foreign ocean carriers transporting
freight or passengers to or from the
United States. U.S. agents are steamship
agents and other persons representing
foreign carriers in arranging ocean
transportation of freight and cargo
between U.S. and foreign ports and in
arranging port services in the United
States. Foreign carriers are foreign
persons that own or operate ocean going
vessels calling at U.S. ports, including
VLCC tankers discharging petroleum
offshore to pipelines and lighter vessels
destined for U.S. ports. They include
carriers who own or who operate their
own or chartered (United States or
foreign-flag) vessels. They also include
foreign subsidiaries of U.S. companies
operating their own or chartered vessels
as carriers for their own accounts.
Where the vessels under foreign registry
are operated directly by a U.S. carrier
for its own account, the operations of
such vessels should be reported on
Form BE-30, Ocean Freight Revenues
and Foreign Expenses of United States
Carriers. The Bureau of Economic
Analysis may, in lieu of BE-29 reports
required from foreign carriers’ U.S.
agents, accept consolidated reports from
foreign governments covering the
operations of their national shipping
concerns when, in the Bureau’s
discretion, such consolidated reports
would provide the required information.
Where such reports are accepted, the
individual reports from foreign carriers’
U.S. agents will not be required.

(ii) Exemption. Any U.S. person
otherwise required to report is
exempted from reporting if the total
number of port calls by foreign vessels
handled in the reporting period is less
than forty or total covered expenses are
less than $250,000. For example, if an
agent handled less than 40 port calls in
a calendar year, the agent is exempted
from reporting. If the agent handled 40
or more calls, the agent must report
unless covered expenses for all foreign
carriers handled by the agent were less
than $250,000. The determination of
whether a U.S. person is exempt may be
based on the judgment of
knowledgeable persons who can
identify reportable transactions without
conducting a detailed manual records
search.

(2) BE-22, Annual Survey of Selected
Services Transactions With Unaffiliated
Foreign Persons:

(i) Who must report—(A) Mandatory
reporting. A BE-22 report is required
from each U.S. person who had
transactions (either sales or purchases)
in excess of $1,000,000 with unaffiliated
foreign persons in any of the covered
services during the U.S. person’s fiscal
year. The determination of whether a
U.S. person is subject to this mandatory
reporting requirement may be
judgmental, that is, based on the
judgment of knowledgeable persons in a
company who can identify reportable
transactions on a recall basis, with a
reasonable degree of certainty without
conducting a detailed manual records
search.

(B) Voluntary reporting. If, during the
U.S. person’s fiscal year, the U.S.
person’s total transactions (either sales
or purchases) in any of the covered
services is $1,000,000 or less, the U.S.
person is requested to provide an
estimate of the total for each type of
service. Provision of this information is
voluntary. The estimates may be
judgmental, that is, based on recall,
without conducting a detailed manual
records search.

(C) Any U.S. person receiving a BE—
22 survey form from BEA must
complete all relevant parts of the form
and return the form to BEA. A person
that is not subject to the mandatory
reporting requirement in paragraph
(b)(2)(1)(A) of this section and is not
filing information on a voluntary basis
must only complete the “Determination
of reporting status’” and the
“Certification” sections of the survey.
This requirement is necessary to ensure
compliance with the reporting
requirements and efficient
administration of the survey by
eliminating unnecessary followup
contact.

(ii) Covered services. The covered
services are: Advertising services;
auxiliary insurance services (by non-
insurance companies only); educational
and training services; financial services
(purchases only by non-financial
services providers); medical services,
inpatient (receipts only); medical
services, other than inpatient (receipts
only); merchanting services (receipts
only); mining services; disbursements to
fund news-gathering costs of
broadcasters; disbursements to fund
news-gathering costs of print media;
disbursements to fund productions costs
of motion pictures; disbursements to
fund production costs of broadcast
program material other than news;
disbursements to maintain government
tourism and business promotion offices;
disbursements for sales promotion and
representation; disbursements to
participate in foreign trade shows
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(purchases only); other trade-related
services; performing arts, sports, and
other live performances, presentations,
and events; primary insurance
premiums (payments only); primary
insurance losses recovered; sale or
purchase of rights to natural resources,
and lease bonus payments; use or lease
of rights to natural resources, excluding
lease bonus payments; waste treatment
and depollution services; and other
private services (language translation
services; salvage services; security
services; account collection services;
satellite photography and remote
sensing/satellite imagery services; space
transport (includes satellite launches,
transport of goods and people for
scientific experiments, and space
passenger transport); and transcription
services).

* * * * *
[FR Doc. 05-16305 Filed 8—16-05; 8:45 am]
BILLING CODE 3510-06-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 510

New Animal Drugs; Change of
Sponsor’s Address

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor’s address for Peptech
Animal Health Pty, Ltd.

DATES: This rule is effective August 17,
2005.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-6967, e-
mail: david.newkirk@fda.gov.
SUPPLEMENTARY INFORMATION: Peptech
Animal Health Pty, Ltd., 35-41
Waterloo Rd., North Ryde, New South
Wales 2113, Australia has informed
FDA of a change of address to 19-25
Khartoum Rd., Macquarie Park, New
South Wales 2113, Australia.
Accordingly, the agency is amending
the regulations in 21 CFR 510.600(c) to
reflect the change.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

W 2. Section 510.600 is amended in the
table in paragraph (c)(1) by revising the
entry for “Peptech Animal Health Pty,
Ltd.”; and in the table in paragraph (c)(2)
by revising the entry for “064288” to
read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications.
* * * * *
(C] * k%
(1) * % %
Drug labeler
Firm name and address code
Peptech Animal Health Pty, 064288
Ltd., 19-25 Khartoum
Rd., Macquarie Park,
New South Wales 2113,
Australia.
(2] * % X
Drug labeler .
Firm name and ad-
code dress
064288 .....ccceeveeenenne Peptech Animal
Health Pty, Ltd.,
19-25 Khartoum
Rd., Macquarie
Park, New South
Wales 2113, Aus-
tralia

July 28, 2005.
Bernadette A. Dunham,

Deputy Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 05-16280 Filed 8—16-05; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs;
Phenylbutazone Injection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Sparhawk Laboratories, Inc. The
ANADA provides for the veterinary
prescription use of phenylbutazone
injectable solution in horses for relief of
inflammatory conditions associated
with the musculoskeletal system.
DATES: This rule is effective August 17,
2005.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV 104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276-9808, e-
mail: john.harshman@fda.gov.
SUPPLEMENTARY INFORMATION: Sparhawk
Laboratories, Inc., 12340 Santa Fe Trail
Dr., Lenexa , KS 66215-3591, filed
ANADA 200-371 for the use of
Phenylbutazone 20% Injection by
veterinary prescription for relief of
inflammatory conditions associated
with the musculoskeletal system in
horses. Sparhawk Laboratories, Inc.’s,
Phenylbutazone 20% Injection is
approved as a generic copy of Schering-
Plough Animal Health Corp.’s,
BUTAZOLIDIN Injectable 20%,
approved under NADA 11-575. The
ANADA is approved as of July 8, 2005,
and the regulations in 21 CFR 522.1720
are amended to reflect the approval. The
basis of approval is discussed in the
freedom of information(FOI) summary.

In accordance with the FOI provisions
of 21 CFR part 20 and 21 CFR
514.11(e)(2)(ii), a summary of safety and
effectiveness data and information
submitted to support approval of this
application may be seen in the Division
of Dockets Management (HFA—305),
Food and Drug Administration, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852, between 9 a.m. and 4 p.m.,
Monday through Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
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neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.1720 [Amended]

m 2. Section 522.1720 is amended in
paragraph (b)(2) by removing “No.
000010 and by adding in its place ‘“Nos.
000010 and 058005”".

Dated: July 26, 2005.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 05-16240 Filed 8—16—05; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-05-040]
RIN 1625-AA09

Drawbridge Operation Regulation;
Massalina Bayou, Panama City, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary rule.

SUMMARY: The Commander, Eighth
Coast Guard District, has temporarily
changed the regulation governing the
operation of the Tarpon Dock bascule
span drawbridge across Massalina
Bayou, mile 0.0, at Panama City, Bay
County, Florida. The regulation will
allow the draw of the bridge to remain
closed to navigation for one hour to
facilitate the American Heart Walk.

DATES: This temporary rule is effective

from 9 a.m. to 10 a.m. on October 15,
2005.

ADDRESSES: Documents referred to in
this rule are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, 500 Poydras Street, New
Orleans, Louisiana 70130-3310,
between 7 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
The telephone number is (504) 589—
2965. The Eighth District Bridge
Administration Branch maintains the
public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
David Frank, Bridge Administration
Branch, (504) 589—2965.

SUPPLEMENTARY INFORMATION:

Good Cause for Not Publishing an
NPRM

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Thousands
of pedestrians will cross the bridge
during the event and this temporary rule
is necessary to ensure their safety as
they cross the bridge. Additionally, the
event will only impact the waterway
users for one hour and will open for
vessels in distress.

Background and Purpose

The American Heart Association, on
behalf of the City of Panama City, has
requested a temporary rule changing the
operation of the Tarpon Dock bascule
span drawbridge across Massalina
Bayou, mile 0.0, in Panama City, Bay
County, Florida. This temporary rule is
needed to accommodate approximately
2,000 pedestrians that are expected to
participate in a 3.5-mile walk. The
bridge is near the beginning of the walk
and allowing the bridge to open for
navigation during this short time period
would disrupt the event and could
result in injury. The bridge has a
vertical clearance of 7 feet above mean
high water in the closed-to-navigation
position and unlimited in the open-to-
navigation position. Navigation on the
waterway consists primarily of
commercial fishing vessels, sailing
vessels and other recreational craft.
Presently, Title 33, Code of Federal
Regulations (CFR), Part 117.301 states:
The draw of the Tarpon Dock bascule
span bridge, Massalina Bayou, mile 0.0,
shall open on signal; except that from 9
p.m. until 11 p.m. on July 4, each year,
the draw need not open for the passage
of vessels. The draw will open at any
time for a vessel in distress. This
temporary rule will allow the bridge to
be maintained in the closed-to-
navigation position from 9 a.m. to 10

a.m. on October 15, 2005 to facilitate the
American Heart Walk.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). This temporary rule will be
effective for only one hour and is
therefore expected to have only a minor
affect on the local economy.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this temporary rule
will not have a significant economic
impact on a substantial number of small
entities.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit through the
Tarpon dock bridge across Massalina
Bayou during the closure. There is not
expected to be a significant impact due
to the short duration of the closure and
the publicity given to the event.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
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employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not cause an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the

Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g. specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
temporary rule is categorically
excluded, under figure 2—1, paragraph
(32)(e) of the Instruction, from further
environmental documentation.

List of Subjects in 33 CFR Part 117

Bridges.

Regulations

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2. Effective 9 a.m. until 10 a.m. on
October 15, 2005, §117.301 is
temporarily suspended and a new
§117.T302 is added to read as follows:

§117.T302 Massalina Bayou.

The draw of the Tarpon Dock bascule
span bridge, Massalina Bayou, mile 0.0,
shall open on signal; except that from 9
a.m. until 10 a.m. on October 15, 2005,
the draw need not open for the passage
of vessels. The draw will open at any
time for a vessel in distress.

Dated: August 5, 2005.
Kevin L. Marshall,

Captain, U.S. Coast Guard, Commander 8th
Coast Guard Dist. Acting.

[FR Doc. 05-16284 Filed 8—16—05; 8:45 am|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-034]
RIN 1625-AA87

Security Zone; Port Townsend
Waterway, Puget Sound, WA, Naval
Exercise

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
for Naval and Army vessels while
conducting ammunitions transfers in a
designated area near Indian Island,
Washington. The Coast Guard is taking
this action to provide safety and
security for Naval and Army vessels
from terrorism, sabotage, other
subversive acts, to allow sufficient
maneuvering area for the vessel, and to
maintain a sufficient blast radius from
land in an event of an accident. Entry
into this zone is prohibited unless
authorized by the Captain of the Port,
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Puget Sound or his designated
representatives.

DATES: This rule is effective from 6 a.m.
PDT on August 9, 2005 to 11:59 p.m.
PDT on August 20, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD13-05—
034 and are available for inspection or
copying at the Waterways Management
Division, Coast Guard Sector Seattle,
1519 Alaskan Way South, Seattle, WA
98134, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Jessica Hagen,
Waterways Management Division, Coast
Guard Sector Seattle, at (206) 217—6040.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
(d)(3), the Coast Guard finds that good
cause exists for not publishing an NPRM
and for making this rule effective less
than 30 days after publication in the
Federal Register. Publishing a NPRM
would be contrary to public interest.
Due to the nature of the event, the Coast
Guard was not notified by the United
States Navy of final details concerning
the exercise until less than 30 days prior
to the date of the event. Moreover,
immediate action is necessary to
safeguard Naval and Army vessels from
terrorism, sabotage, other subversive
acts, or accident. If normal notice and
comment procedures were followed,
this rule would not become effective
soon enough to provide necessary
protection to the Port Townsend
Waterway and the Naval and Army
vessels from the threats posed by hostile
entities. For this reason, following
normal rulemaking procedures in this
case would be impracticable and
contrary to the public interest.

Background and Purpose

Hostile entities continue to operate
with the intent to harm U.S. National
Security by attacking or sabotaging
national security assets. The President
has continued the national emergencies
he declared following the September 11,
2001 terrorist attacks. 67 FR 58317
((Sept. 13, 2002) (continuing national
emergency with respect to terrorist
attacks)); 67 FR 59447 ((Sept. 20, 2002)
(continuing national emergency with
respect to persons who commit, threaten
to commit or support terrorism)); 68 FR
55189 ((Sept. 22, 2003) (continuing
national emergency with respect to

persons who commit, threaten to
commit or support terrorism)).

The President also has found
pursuant to law, including the
Magnuson Act (50 U.S.C. 191 et. seq.),
that the security of the United States is
and continues to be endangered
following the attacks (E.O. 13,273, 67 FR
56215 (Sept. 3, 2002) (security
endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations)). Moreover, the ongoing
hostilities in Afghanistan and Iraq make
it prudent for U.S. ports and waterways
to be on a higher state of alert because
the Al Qaeda organization and other
similar organizations have declared an
ongoing intention to conduct armed
attacks on U.S. interests worldwide.

The Coast Guard, through this action,
intends to assist the U.S. Navy in
protecting assets in the Port Townsend
Waterway by establishing security zones
and notification requirements that will
exclude persons and vessels from this
waterway and from the immediate
vicinity of these vessels. Entry into this
zone will be prohibited unless
authorized by the Captain of the Port or
his designee. The Captain of the Port
may be assisted by other Federal, State,
or local agencies.

Discussion of Rule

This temporary final rule is
established to maintain a distance in
accordance with Naval Magazine Indian
Island’s (NAVMAG) “Explosive Safety
Quantity-Distance”” (ESQD) Arcs, and
for safety and security concerns controls
vessel movement in and around the Port
Townsend Waterway, Puget Sound,
WA.

This temporary final rule establishes
a security zone controlling all vessel
movement in the Port Townsend
Waterway, Puget Sound, WA which
includes all waters enclosed in an area
with the following points: 48°04'40” N,
122°44’31” W; then northwesterly to
48°04’59.5” N, 122°44’52” W; then
northwesterly to 48°05'35” N,
122°45’17” W; then southwesterly to
48°05'20” N, 122°45’50” W; then
southeasterly to 48°02’39” N, 122°44’46”
W; then easterly to 48°02°42” N,
122°44’17” W; then northerly along the
shoreline of the Indian Island to the
point of origin. [Datum: NAD 1983].

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and

Budget has not reviewed it under that

Order. It is not “‘significant” under the
regulatory policies and procedures of

the Department of Homeland Security
(DHS).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
zone will not have a significant
economic impact due to its short
duration and small area. Because the
impacts of this proposal are expected to
be minimal, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

If you believe that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you believe
it qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
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Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. The environmental
analysis and Categorical Exclusion
Determination will be prepared and be
available in the docket for inspection
and copying where indicated under
ADDRESSES. All standard environmental
measures remain in effect.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Temporary Final Rule

m For the reasons set out in the preamble,
the Coast Guard amends Part 165 of Title
33, Code of Federal Regulations, as
follows:

PART 165—[AMENDED]

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 6 a.m. PDT on August 9, 2005,
to 11:59 p.m. PDT on August 20, 2005,

a temporary § 165.T13-014 is added to
read as follows:

§165.T13-014 Security Zone Regulations,
Port Townsend Waterway, Puget Sound,
Washington.

(a) Port Townsend Waterway Security
Zone: A security zone controlling all
vessel movement exists in the Port
Townsend Blair waterway, Puget
Sound, WA which includes all waters
enclosed by the following points:
48°40'40” N, 122°44’31” W; then
northwesterly to 48°04'59.5” N,
122°44’52” W; then northwesterly to
48°05’35” N, 122°45’17” W; then
southwesterly to 48°05°20” N,
122°45’50” W; then southeasterly to
48°02'39” N, 122°44’46” W; then easterly
to 48°02°42” N, 122°44’17” W; then
northerly along the shoreline of the
Indian Island to the point of origin.
[Datum: NAD 1983].

(b) Regulations. The general
regulations in 33 CFR part 165, subpart
D, apply to the security zone described
in paragraph (a) of this section. No
person or vessel may enter this security
zone unless authorized by the Captain
of the Port or his designated
representatives. Vessels and persons
granted authorization to enter the
security zone must obey all lawful
orders or directions of the Captain of the
Port or his designated representatives.
The Captain of the Port may be assisted
by other federal, state, or local agencies
in enforcing this section pursuant to 33
CFR 6.04-11.

Dated: August 4, 2005.
Stephen P. Metruck,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 05-16286 Filed 8—16—05; 8:45 am)]
BILLING CODE 4910-15-P

POSTAL RATE COMMISSION
38 CFR 3001, 3002 AND 3003
[Docket No. RM2005-4; Order No. 1442]

Nomenclature Changes

AGENCY: Postal Rate Commission.
ACTION: Final rule.

SUMMARY: The Commission is adopting
minor nomenclature changes in
provisions appearing in the Code of
Federal Regulations, including the rules
of practice. The changes reflect the
agency’s relocation of its physical
offices. Adoption of these changes will
provide the public with accurate
information about the Commission’s
new address.

DATES: These changes are effective
August 29, 2005.
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ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system, which can be
accessed at http://www.prc.gov.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6818.

SUPPLEMENTARY INFORMATION: This order
provides notice of the Commission’s
adoption of minor nomenclature
changes in various provisions codified
at 39 CFR parts 3001 through 3003.
These changes are required because the
Commission is relocating from 1333 H
Street, NW., Suite 300, Washington, DC
20268-0001 to 901 New York Avenue,
NW., Suite 200, Washington, DC 20268—
0001. The effective date of the changes
is August 29, 2005. The revisions do not
entail any changes to existing telephone
numbers, ZIP Code, e-mail addresses or
the Commission’s Web site address
(http://www.prc.gov).

I. Physical address

References to the Commission’s
current physical address are being
replaced whenever they appear with the
Commission’s new physical address.
This affects 39 CFR 3001.9; 43(e)(4)(i);
3001.110 and 116; 39 CFR 3002.3(c);
and 39 CFR 3003.3.

II. Notice of Adoption of Changes and
Effective Date

Given the nature and limited extent of
these changes, the Commission is
adopting them as a direct final rule. The
effective date is August 29, 2005, which
coincides with the continuation of
official business at the new location.
The Commission directs the Secretary to
arrange for publication of this order in
the Federal Register.

It is ordered:

1. The Commission adopts the
nomenclature changes referred to in the
body of this order, effective August 29,
2005.

2. The Secretary shall arrange for
publication of this order in the Federal
Register.

Issued: August 10, 2005.

By the Commission.

Steven W. Williams,
Secretary.

List of Subjects in 39 CFR Parts 3001,
3002 and 3003

Administrative practice and
procedure, Postal Service.

m For the reasons stated in the preamble,
the Commission amends 39 CFR parts
3001, 3002, and 3003 as follows:

PART 3001—RULES OF PRACTICE
AND PROCEDURE

m 1. The authority citation for part 3001
continues to read as follows:

Authority: 39 U.S.C. 404(b); 3603; 3622—
24; 3661; 3662; 3663.
m 2. Amend part 3001 by replacing the
words “1333 H Street NW., Suite 3000,”
wherever they appear with the words
901 New York Avenue NW., Suite 200.”

PART 3002—RULES OF PRACTICE
AND PROCEDURE

m 1. The authority citation for part 3002
continues to read as follows:

Authority: 39 U.S.C. 3603; 5 U.S.C. 552.
m 2. Amend part 3002 by replacing the
words “1333 H Street NW., Suite 300,”
wherever they appear with the words
“901 New York Avenue NW., Suite
200,”.

PART 3003-PRIVACY ACT RULES

m 1. The authority citation for part 3003
continues to read as follows:

Authority: Privacy Act of 1974 (Pub. L.
93-579); 5 U.S.C. 552a.
m 2. Amend part 3003 by replacing the
words “1333 H Street NW., Suite 300,”
wherever they appear with the words
“901 New York Avenue NW., Suite 200.”

[FR Doc. 05-16219 Filed 8—-16-05; 8:45 am]|
BILLING CODE 7910-FW-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03-OAR-2005-VA-0004; FRL-7954-1]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Attainment Demonstration for the
Roanoke Metropolitan Statistical Area
(MSA) Ozone Early Action Compact
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the
Commonwealth of Virginia State
Implementation Plan (SIP). This
revision consists of an Early Action
Compact (EAC) Plan that will enable the
Roanoke Metropolitan Statistical Area
(MSA) Ozone EAC Area to demonstrate
attainment and maintenance of the 8-
hour ozone national ambient air quality
(NAAQS) standard. This action is being
taken under the Clean Air Act (CAA or
Act).

DATES: This final rule is effective on
September 16, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID Number
R03-0OAR-2005-VA-0004. All
documents in the docket are listed in
the RME index at http://
www.docket.epa.gov/rmepub/. Once in
the system, select “quick search,” then
key in the appropriate RME
identification number. Although listed
in the electronic docket, some
information is not publicly available,
i.e., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814—2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On May 17, 2005 (70 FR 28252), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of the attainment
demonstration and Early Action Plan
(EAP) for the Roanoke MSA Ozone EAC
Area, which consists of the Counties of
Botetourt and Roanoke, the Cities of
Roanoke and Salem, and the Town of
Vinton. The formal SIP revision was
submitted by the Virginia Department of
Environmental Quality on December 21,
2004, and supplemented on February
17, 2005. Other specifics of the
Commonwealth’s SIP revision for the
Roanoke MSA Ozone EAC Area, and the
rationale for EPA’s proposed action are
explained in the NPR and will not be
restated here. On June 16, 2005, EPA
received adverse comments on its May
17, 2005 NPR. A summary of the
comments submitted and EPA’s
responses are provided in Section II of
this document.

II. Summary of Public Comments and
EPA Responses

Comment: Several commenters
expressed support for the compact
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process, the goal of clean air sooner, the
incentives and flexibility the program
provides for encouraging early
reductions of ozone-forming pollution,
and the deferred effective date of
nonattainment designations.

Response: EPA acknowledges the
comments of support for our final
action.

Comment: One commenter opposes
the approval of the SIP revision for the
Roanoke MSA Ozone EAC Area because
the Area is in violation of the 8-hour
ozone standard. The commenter also
states that the SIP revision provides for
the deferment of a nonattainment
designation until a future date,
potentially as late as December 31, 2007,
and relieves the Area of obligations
under Title I, part D of the CAA.
Although the commenter is supportive
of the goal of addressing proactively the
public health concerns associated with
ozone pollution, the commenter
believes that EPA does not have the
legal authority to defer effective dates of
designations or to allow areas to be
relieved of obligations under Title I, part
D of the CAA while they are violating
the 8-hour ozone standard, or are
designated nonattainment of that
standard.

Response: EPA first announced the
EAC process in a June 19, 2002 letter
from Gregg Cooke, Administrator, EPA
Region VI to Robert Huston, Texas
Commission on Environmental Quality,
followed by a November 14, 2002
memorandum from Jeffrey R.
Holmstead, Assistant Administrator,
EPA’s Office of Air and Radiation to the
EPA Regional Administrators, entitled,
“Schedule for 8-Hour Ozone
Designations and its Effect on Early
Action Compacts.” EPA formalized the
EAC process in the designation
rulemaking on April 30, 2004 (69 FR
23858). In the designation rule, EPA
designated 14 EAC areas as
nonattainment, but deferred the
effective date of the designation until
September 30, 2005. The EAC program
gives local areas the flexibility to
develop their own approach to meeting
the 8-hour ozone standard, provided the
participating communities are serious in
their commitment to control emissions
from local sources earlier than the CAA
would otherwise require. By involving
diverse stakeholders, including
representatives from industry, local and
State governments, and local
environmental citizens’ groups, a
number of communities are discussing
for the first time the need for regional
cooperation in solving air quality
problems that affect the health and
welfare of its citizens. People living in
these areas that achieve reductions in

pollution levels sooner will enjoy the
health benefits of cleaner air sooner
than might otherwise occur. EPA
believes this proactive approach
involving multiple, diverse stakeholders
is beneficial to the citizens of the area
by raising awareness of the need to
adopt and implement measures that will
reduce emissions and improve air
quality.

EPA disagrees with the comments that
this action on the SIP revision for the
Roanoke MSA Ozone EAC Area defers
the nonattainment designation for this
Area. In our May 17, 2005 NPR (70 FR
28252), EPA proposed approval of an
attainment demonstration and EAP SIP
revision for the Roanoke MSA Ozone
EAC Area. This SIP revision includes an
attainment demonstration which
demonstrates attainment of the 8-hour
ozone NAAQS in the Roanoke MSA
Ozone EAC Area by December 31, 2007,
and also demonstrates maintenance of
the 8-hour NAAQS for five years
following the attainment date. As noted
in the proposed action, approval of the
attainment demonstration and EAP
constitutes one of several milestones
that an area must meet in order to
participate in the EAC process. While
approval of this plan is a prerequisite
for an extension of the deferred effective
date of the designation of this Area, see
40 CFR 81.300(e)(3), neither the
proposed approval of this SIP revision
nor this final action approving the SIP
revision purports to extend the deferral
of the effective date of the
nonattainment designation for this Area.
In a separate rulemaking (69 FR 23858,
April 30, 2004), EPA deferred the
effective date of the air quality
designations of all 14 EAC areas to
September 30, 2005. In the April 30,
2004 final rule, EPA responded to
comments received during the comment
period for this final rule. In a separate
proposed rule (70 FR 33409, June 8,
2005), EPA proposed to extend the
deferral of the effective date of the air
quality designations for these 14 EAC
areas. EPA will consider comments
regarding its legal authority in the final
rule associated with the June 8, 2005
proposed rule.

Regardless of whether EPA’s separate
actions deferring the effective date of
the nonattainment designation for this
Area are appropriate, EPA sees no basis
to disapprove the attainment and
maintenance plan. The provisions of the
statute generally provide that areas must
demonstrate attainment and
maintenance of the NAAQS. See, e.g.,
CAA section 110(a)(1) (requiring areas
to submit plans providing for
“implementation, maintenance, and
enforcement” of each NAAQS) and CAA

section 172(c)(1) (requiring
nonattainment areas to submit plans
demonstrating attainment of the
NAAQS). The commenter has provided
no substantive reason why this plan
does not demonstrate attainment and
maintenance of the 8-hour standard.
Therefore, this action approving the
attainment demonstration and
maintenance plan is appropriate.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virgina

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) ‘“privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information: (1)
That are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that States that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal counterparts
* * * The opinion concludes that
“[rlegarding § 10.1-1198, therefore,
documents or other information needed
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for civil or criminal enforcement under
one of these programs could not be
privileged because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a State agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a State
audit privilege and immunity law can
affect only State enforcement and
cannot have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the State plan, independently of any
State enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, State audit
privilege or immunity law.

IV. Final Action

EPA is approving the attainment
demonstration and the EAP for the
Roanoke MSA Ozone EAC Area. The
modeling of the ozone and ozone
precursor emissions from sources
affecting the Roanoke MSA Ozone EAC
Area demonstrates that the specified
control strategies will provide for
attainment of the 8-hour ozone NAAQS
by December 31, 2007, and maintenance
of that standard through 2012.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and

therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,

to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 17, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action, approving the attainment
demonstration and the EAP for the
Roanoke MSA Ozone EAC Area, may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 9, 2005.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:
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Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the entry for the
Attainment Demonstration and the Early

Action Plan for the Roanoke MSA Early
Action Compact Area in paragraph (e) is
added at the end of the table to read as
follows:

§52.2420 Identification of plan.
* * * * *
(e) * *x %

EPA APPROVED NONREGULATORY AND QUASI-REGULATORY MATERIAL

i . ; tat b- Additional
Name of non-regulatory SIP revision Applicable geographic area ﬁﬂztitael the EPA approval date expla{rllgrt}gn

Attainment Demonstration and Early Action Plan Botetourt County,
for the Roanoke MSA Ozone Early Action

Compact Area.

Roanoke City,
Roanoke County, and Salem City.

12/21/04, 8/17/05 [Insert Federal
2/15/05

Register page num-
ber where the docu-
ment begins].

[FR Doc. 05-16294 Filed 8—16—05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO3-OAR-2005-VA—0005; FRL~7954—4]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Attainment Demonstration for the
Northern Shenandoah Valley Ozone
Early Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the
Commonwealth of Virginia State
Implementation Plan (SIP). This
revision consists of an Early Action
Compact (EAC) Plan that will enable the
Northern Shenandoah Valley Ozone
EAC Area to demonstrate attainment
and maintenance of the 8-hour ozone
national ambient air quality (NAAQS)
standard. This action is being taken
under the Clean Air Act (CAA or Act).

DATES: This final rule is effective on
September 16, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID Number
R03-OAR-2005-VA—-0005. All
documents in the docket are listed in
the RME index at http://
www.docket.epa.gov/rmepub/. Once in
the system, select “quick search,” then
key in the appropriate RME
identification number. Although listed
in the electronic docket, some
information is not publicly available,
i.e., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as

copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 17, 2005 (70 FR 28260), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of the attainment
demonstration and the Early Action
Plan (EAP) for the Northern
Shenandoah Valley Ozone EAC Area,
which consists of the City of Winchester
and Frederick County. The formal SIP
revision was submitted by the Virginia
Department of Environmental Quality
on December 20, 2004 and
supplemented on February 15, 2005.
Other specifics of the Commonwealth’s
SIP revision for the Northern
Shenandoah Valley Ozone EAC Area,
and the rationale for EPA’s proposed
action are explained in the NPR and
will not be restated here. On June 16,
2005, EPA received adverse comments
on its May 17, 2005 NPR. A summary
of the comments submitted and EPA’s
responses are provided in Section II of
this document.

II. Summary of Public Comments and
EPA Responses

Comment: Several commenters
expressed support for the compact

process, the goal of clean air sooner, the
incentives and flexibility the program
provides for encouraging early
reductions of ozone-forming pollution,
and the deferred effective date of
nonattainment designations.

Response: EPA acknowledges the
comments of support for our final
action.

Comment: One commenter opposes
the approval of the SIP revision for the
Northern Shenandoah Valley Ozone
EAC Area because the Area is in
violation of the 8-hour ozone standard.
The commenter also states that the SIP
revision provides for the deferment of a
nonattainment designation until a future
date, potentially as late as December 31,
2007, and relieves the Area of
obligations under Title I, part D of the
CAA. Although the commenter is
supportive of the goal of addressing
proactively the public health concerns
associated with ozone pollution, the
commenter believes that EPA does not
have the legal authority to defer
effective dates of designations or to
allow areas to be relieved of obligations
under Title I, part D of the CAA while
they are violating the 8-hour ozone
standard, or are designated
nonattainment of that standard.

Response: EPA first announced the
EAC process in a June 19, 2002 letter
from Gregg Cooke, Administrator, EPA
Region VI to Robert Huston, Texas
Commission on Environmental Quality,
followed by a November 14, 2002
memorandum from Jeffrey R.
Holmstead, Assistant Administrator,
EPA’s Office of Air and Radiation to the
EPA Regional Administrators, entitled,
“Schedule for 8-Hour Ozone
Designations and its Effect on Early
Action Compacts.” EPA formalized the
EAC process in the designation
rulemaking on April 30, 2004 (69 FR
23858). In the designation rule, EPA
designated 14 EAC areas as
nonattainment, but deferred the
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effective date of the designation until
September 30, 2005. The EAC program
gives local areas the flexibility to
develop their own approach to meeting
the 8-hour ozone standard, provided the
participating communities are serious in
their commitment to control emissions
from local sources earlier than the CAA
would otherwise require. By involving
diverse stakeholders, including
representatives from industry, local and
State governments, and local
environmental citizens’ groups, a
number of communities are discussing
for the first time the need for regional
cooperation in solving air quality
problems that affect the health and
welfare of its citizens. People living in
these areas that realize reductions in
pollution levels sooner will enjoy the
health benefits of cleaner air sooner
than might otherwise occur. EPA
believes this proactive approach
involving multiple, diverse stakeholders
is beneficial to the citizens of the area
by raising awareness of the need to
adopt and implement measures that will
reduce emissions and improve air
quality.

EPA disagrees with the comments that
this action on the SIP revision for the
Northern Shenandoah Valley Ozone
EAC Area defers the nonattainment
designation for this Area. In our May 17,
2005 NPR (70 FR 28260), EPA proposed
approval of an attainment
demonstration and EAP SIP revision for
the Northern Shenandoah Valley Ozone
EAC Area. This SIP revision includes an
attainment demonstration which
demonstrates attainment of the 8-hour
ozone NAAQS in the Northern
Shenandoah Valley Ozone EAC Area by
December 31, 2007, and also
demonstrates maintenance of the 8-hour
NAAQS for five years following the
attainment date. As noted in the
proposed action, approval of the
attainment demonstration and EAP
constitutes one of several milestones
that an area must meet in order to
participate in the EAC process. While
approval of this plan is a prerequisite
for an extension of the deferred effective
date of the designation of this Area, see
40 CFR 81.300(e)(3), neither the
proposed approval of this SIP nor this
final action approving the SIP purports
to extend the deferral of the effective
date of the nonattainment designation
for this Area. In a separate rulemaking
(69 FR 23858, April 30, 2004), EPA
deferred the effective date of the air
quality designations of all 14 EAC areas
to September 30, 2005. In the April 30,
2004 final rule, EPA responded to
comments received during the comment
period for this final rule. In a separate

proposed rule (70 FR 33409, June 8,
2005), EPA proposed to extend the
deferral of the effective date of the air
quality designations for these 14 EAC
areas. EPA will consider comments
regarding its legal authority in the final
rule associated with the June 8, 2005
proposed rule.

Regardless of whether EPA’s separate
actions deferring the effective date of
the nonattainment designation for this
Area are appropriate, EPA sees no basis
to disapprove the attainment and
maintenance plan. The provisions of the
statute generally provide that areas must
demonstrate attainment and
maintenance of the NAAQS. See e.g.,
CAA section 110(a)(1) (requiring areas
to submit plans providing for
“implementation, maintenance, and
enforcement” of each NAAQS) and CAA
section 172(c)(1) (requiring
nonattainment areas to submit plans
demonstrating attainment of the
NAAQS). The commenter has provided
no substantive reason why this plan
does not demonstrate attainment and
maintenance of the 8-hour standard.
Therefore, this action approving the
attainment demonstration and
maintenance plan is appropriate.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information: (1)
That are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate

a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a “required by
Federal law to maintain program
delegation, authorization or approval,”
since Virginia must “‘enforce Federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts * * *.” The
opinion concludes that “regarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that ““to the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any federally authorized
programs, since ‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a State
audit privilege and immunity law can
affect only State enforcement and
cannot have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the State plan, independently of any
State enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, State audit
privilege or immunity law.
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IV. Final Action

EPA is approving the attainment
demonstration and the EAP for the
Northern Shenandoah Valley Ozone
EAC Area. The modeling of the ozone
and ozone precursor emissions from
sources affecting the Northern
Shenandoah Valley Ozone EAC Area
demonstrates that the specified control
strategies will provide for attainment of
the 8-hour ozone NAAQS by December
31, 2007 and maintenance of that
standard through 2012.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism

implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 17, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action, approving the attainment
demonstration and the EAP for the
Northern Shenandoah Valley Ozone
EAC Area, may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 9, 2005.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the entry for the
Attainment Demonstration and Early
Action Plan for the Northern
Shenandoah Valley Ozone Early Action
Compact Area in paragraph (e) is added
at the end of the table to read as follows:

§52.2420 Identification of plan.

* * * * *

(e) * *x %

EPA APPROVED NONREGULATORY AND QUASI-REGULATORY MATERIAL

Name of non-regulatory SIP revision

Applicable geographic area

State sub-
mittal date

Additional

EPA approval date explanation
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EPA APPROVED NONREGULATORY AND QUASI-REGULATORY MATERIAL—Continued
Name of non-regulatory SIP revision Applicable geographic area fntiit:I Z:kt)e EPA approval date eﬁgﬂﬁgﬂgh

Attainment Demonstration and Early Action Plan City of Winchester and Frederick
for the Northern Shenandoah Valley Ozone

Early Action Compact Area.

County.

12/20/04, 8/17/05 [Insert Federal
02/15/05

Register page num-
ber where the docu-
ment begins].

[FR Doc. 05-16293 Filed 8-16-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO3-OAR—2005-MD-0004; FRL-7954-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Attainment Demonstration
for the Washington County Ozone
Early Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the State of
Maryland State Implementation Plan
(SIP). This revision consists of an Early
Action Compact (EAC) Plan that will
enable the Washington County,
Maryland Ozone EAC Area to
demonstrate attainment and
maintenance of the 8-hour ozone
national ambient air quality (NAAQS)
standard. This action is being taken
under the Clean Air Act (CAA or Act).

DATES: This final rule is effective on
September 16, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID Number
R03—-OAR-2005-MD-0004. All
documents in the docket are listed in
the RME index at http://
www.docket.epa.gov/rmepub/. Once in
the system, select “quick search,” then
key in the appropriate RME
identification number. Although listed
in the electronic docket, some
information is not publicly available,
i.e., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air

Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814-2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On May 17, 2005 (70 FR 28256), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Maryland. The NPR proposed approval
of the attainment demonstration and the
Early Action Plan (EAP) for the
Washington County Ozone EAC Area.
The formal SIP revision was submitted
by the Maryland Department of the
Environment on December 20, 2004 and
supplemented on February 28, 2005.
Other specifics of the State’s SIP
revision for the Washington County
Ozone EAC Area, and the rationale for
EPA’s proposed action are explained in
the NPR and will not be restated here.
On June 16, 2005, EPA received adverse
comments on its May 17, 2005 NPR. A
summary of the comments submitted
and EPA’s responses are provided in
Section II of this document.

II. Summary of Public Comments and
EPA Responses

Comment: One commenter opposes
the approval of the SIP revision for the
Washington County Ozone EAC Area
because the Area is in violation of the
8-hour ozone standard. The commenter
also states that the SIP revision provides
for the deferment of a nonattainment
designation until a future date,
potentially as late as December 31, 2007,
and relieves the Area of obligations
under Title I, part D of the CAA.
Although the commenter is supportive
of the goal of addressing proactively the
public health concerns associated with
ozone pollution, the commenter
believes that EPA does not have the
legal authority to defer effective dates of
designations or to allow areas to be
relieved of obligations under Title I, part

D of the CAA while they are violating
the 8-hour ozone standard, or are
designated nonattainment of that
standard.

Response: EPA first announced the
EAC process in a June 19, 2002 letter
from Gregg Cooke, Administrator, EPA
Region VI to Robert Huston, Texas
Commission on Environmental Quality,
followed by a November 14, 2002
memorandum from Jeffrey R.
Holmstead, Assistant Administrator,
EPA’s Office of Air and Radiation to the
EPA Regional Administrators, entitled,
“Schedule for 8-Hour Ozone
Designations and its Effect on Early
Action Compacts.” EPA formalized the
EAC process in the designation
rulemaking on April 30, 2004 (69 FR
23858). In the designation rule, EPA
designated 14 EAC areas as
nonattainment, but deferred the
effective date of the designation until
September 30, 2005. The EAC program
gives local areas the flexibility to
develop their own approach to meeting
the 8-hour ozone standard, provided the
participating communities are serious in
their commitment to control emissions
from local sources earlier than the CAA
would otherwise require. By involving
diverse stakeholders, including
representatives from industry, local and
State governments, and local
environmental citizens’ groups, a
number of communities are discussing
for the first time the need for regional
cooperation in solving air quality
problems that affect the health and
welfare of its citizens. People living in
these areas that achieve reductions in
pollution levels sooner will enjoy the
health benefits of cleaner air sooner
than might otherwise occur. EPA
believes this proactive approach
involving multiple, diverse stakeholders
is beneficial to the citizens of the area
by raising awareness of the need to
adopt and implement measures that will
reduce emissions and improve air
quality.

EPA disagrees with the comments that
this action on the SIP revision for the
Washington County Ozone EAC Area
defers the nonattainment designation for
this Area. In our May 17, 2005 NPR (70
FR 28256), EPA proposed approval of an
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attainment demonstration and EAP SIP
revision for the Washington County
Ozone EAC Area. This SIP revision
includes an attainment demonstration
which demonstrates attainment of the 8-
hour ozone NAAQS in the Washington
County Ozone EAC Area by December
31, 2007, and also demonstrates
maintenance of the 8-hour NAAQS for
five years following the attainment date.
As noted in the proposed action,
approval of the attainment
demonstration and EAP constitutes one
of several milestones that an area must
meet in order to participate in the EAC
process. While approval of this plan is

a prerequisite for an extension of the
deferred effective date of the
designation of this Area, see 40 CFR
81.300(e)(3), neither the proposed
approval of this SIP revision nor this
final action approving the SIP revision
purports to extend the deferral of the
effective date of the nonattainment
designation for this Area. In a separate
rulemaking (69 FR 23858, April 30,
2004), EPA deferred the effective date of
the air quality designations of all 14
EAC areas to September 30, 2005. In the
April 30, 2004 final rule, EPA
responded to comments received during
the comment period for this final rule.
In a separate proposed rule (70 FR
33409, June 8, 2005), EPA proposed to
extend the deferral of the effective date
of the air quality designations for these
14 EAC areas. EPA will consider
comments regarding its legal authority
in the final rule associated with the June
8, 2005 proposed rule.

Regardless of whether EPA’s separate
actions deferring the effective date of
the nonattainment designation for this
Area are appropriate, EPA sees no basis
to disapprove the attainment and
maintenance plan. The provisions of the
statute generally provide that areas must
demonstrate attainment and
maintenance of the NAAQS. See, e.g.,
CAA section 110(a)(1) (requiring areas
to submit plans providing for
“implementation, maintenance, and
enforcement” of each NAAQS) and CAA
section 172(c)(1) (requiring
nonattainment areas to submit plans
demonstrating attainment of the
NAAQS). The commenter has provided
no substantive reason why this plan
does not demonstrate attainment and
maintenance of the 8-hour standard.
Therefore, this action approving the
attainment demonstration and
maintenance plan is appropriate.

II1. Final Action

EPA is approving the attainment
demonstration and the EAP for the
Washington County Ozone EAC Area.
The modeling of the ozone and ozone

precursor emissions from sources
affecting the Washington County Ozone
EAC Area demonstrates that the
specified control strategies will provide
for attainment of the 8-hour ozone
NAAQS by December 31, 2007, and
maintenance of that standard through
2012.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from

Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 17, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
approving the attainment demonstration
and the EAP for the Washington County
Ozone EAC Area, may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,

PART 52—[AMENDED] Action Plan for the Washington County,
Maryland Ozone Early Action Compact

m 1. The authority citation for part 52 Area at the end of the table to read as

Ozone, Reporting and recordkeeping continues to read as follows: follows:
i i i Authority: 42 U.S.C. 7401 et .
requirements, Volatile organic uthority et seq §52.1070  Identification of plan.
compounds.
Subpart V—Maryland * * * * *
Dated: August 9, 2005.
* x %
Donald S. Welsh, (e)

m 2.In §52.1070, the table in paragraph
(e) is amended by adding an entry for the
Attainment Demonstration and the Early

Regional Administrator, Region III.
m 40 CFR part 52 is amended as follows:

EPA APPROVED NONREGULATORY AND QUASI-REGULATORY MATERIAL

Name of non-regulatory SIP revision Applicable geographic area §1ti?ttael 3:?6 EPA approval date eﬁggﬁgﬂgh
Attainment Demonstration and Early Action Plan Washington County ...........ccccccee.ee. 12/20/04, 8/17/05 [Insert page
for the Washington County Ozone Early Ac- 2/28/05 number where the

tion Compact Area.

document begins].

[FR Doc. 05-16291 Filed 8—16—05; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO6-OAR—2005-NM-0002; FRL-7954-5]
Approval and Promulgation of Air
Quality Implementation Plans; New

Mexico; San Juan County Early Action
Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving
revisions to the State Implementation
Plan (SIP) submitted by the Governor of
New Mexico on December 16, 2004. The
revisions will incorporate the Early
Action Compact (EAC) Clean Air Action
Plan (CAAP) into the New Mexico SIP.
EPA is approving the photochemical
modeling in support of the attainment
demonstration for the 8-hour ozone
standard within the San Juan County
EAC area. These actions strengthen the
SIP in accordance with the requirements
of sections 110 and 116 of the Federal
Clean Air Act (the Act), and will result
in emission reductions needed to help
ensure continued attainment and
maintenance of the 8-hour National
Ambient Air Quality Standard (NAAQS)
for ozone.

DATES: This final rule is effective on
September 16, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID No. R06—
OAR-2005-NM-0002. All documents in
the docket are listed in the RME index

at http://docket.epa.gov/rmepub/; once
in the system, select “quick search,”
then type in the appropriate RME
docket identification number. Although
listed in the index, some information is
not publicly available, i.e., confidential
business information or other
information the disclosure of which is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in RME or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202—-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below, or Mr. Bill Deese at
(214) 665—7253, to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cents per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

New Mexico Environment
Department, Air Quality Bureau, 2048
Galisteo, Santa Fe, New Mexico 87505.

FOR FURTHER INFORMATION CONTACT:

Carrie Paige, Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross

Avenue, Dallas, Texas 75202—2733,
telephone (214) 665-6521,
paige.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever

“we,” “our,” and “us” is used, we mean
EPA.

Outline

I. Background

II. What Action Is EPA Taking?

III. What Comments Did EPA Receive on the
May 4, 2005 Proposed Rulemaking for
the San Juan County EAC Area?

IV. Final Action

V. Statutory and Executive Order Reviews

I. Background

On May 4, 2005, EPA proposed
approval of the San Juan County EAC
area’s Clean Air Action Plan (CAAP),
the photochemical modeling in support
of the attainment demonstration and
related control measures as revisions to
the SIP submitted to EPA by the State
of New Mexico. The proposal provides
a detailed description of these revisions
and the rationale for EPA’s proposed
actions, together with a discussion of
the opportunity to comment. The public
comment period for these actions closed
on June 3, 2005. See the Technical
Support Document (TSD) or our
proposed rulemaking at 70 FR 23075 for
more information. Two comments, one
of which is adverse, were received on
EPA’s proposed approval of the San
Juan County EAC area’s CAAP and 8-
hour ozone attainment demonstration
for the EAC area.

II. What Action Is EPA Taking?

Today we are approving revisions to
the New Mexico SIP under sections 110
and 116 of the Act. The revisions
demonstrate continued attainment and
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maintenance of the 8-hour ozone
standard within the San Juan County
EAC area. The revisions include the San
Juan County EAC CAAP, photochemical
modeling and related control measures.
The intent of the SIP revisions is to
reduce ozone pollution and thereby
maintain the 8-hour ozone standard.

ITI. What Comments Did EPA Receive
on the May 4, 2005 Proposed
Rulemaking for San Juan County?

We received two comment letters on
the May 4, 2005 proposed rulemaking
for San Juan County.

Comment: One letter indicated that
EPA provided an incorrect Web site for
information and reports on ozone in San
Juan County. The correct internet
address is http://
www.nmenv.state.nm.us/aqb/ozonetf/
index.html. Additional information can
be found at http://
www.nmenv.state.nm.us/aqb/projects/
ozone.html.

Response: Our proposed rulemaking
and TSD incorrectly referred to this Web
site as http://www.nmenv.state.nm.us/
ozoneetf. We appreciate the correction
and will also amend the TSD to reflect
the correct internet address.

Comment: One letter provided both
supportive and adverse discourse,
commending the State of New Mexico
for steps it has taken to improve air
quality. The commenter opposes
approval of the SIP revision because,
should the area experience a violation of
the 8-hour standard, the SIP revision (1)
provides for the deferment of the area’s
nonattainment designation to as late as
December 31, 2007, and (2) relieves the
area of its obligations under Title I, Part
D of the Act. The commenter contends
that EPA does not have the legal
authority to defer the effective date of an
area’s nonattainment designation nor to
relieve areas of the obligations of Part D
of Title I of the Act when areas are
violating the standard and designated
nonattainment.

Response: We appreciate the support
expressed towards the State of New
Mexico and towards the efforts made to
ensure that the citizens in the San Juan
County EAC area continue to breathe
clean air. We continue to believe that
the EAC program, as designed, gives San
Juan County the flexibility to develop
their own approach to maintaining the
8-hour ozone standard and believe San
Juan County is serious in their
commitment to control emissions from
local sources. By involving diverse
stakeholders, including representatives
from industry, local and State
governments, and local environmental
and citizen groups, San Juan County is
implementing regional cooperation in

solving air quality problems that affect
the health and welfare of its citizens.
People living in the San Juan County
EAC area will realize reductions in
pollution levels and enjoy the health
benefits of cleaner air sooner than might
otherwise occur.

In the April 2004 designation rule (69
FR 23858), the San Juan County EAC
area was designated as attainment for
the 8-hour ozone NAAQS. The
commenter incorrectly asserts that this
SIP revision provides for deferment of
the designation of the area as
nonattainment should the area
experience a violation of the 8-hour
ozone standard. Nor does EPA’s
approval of this SIP alter the
applicability of the redesignation
provision of the Act should the San Juan
County EAC area experience a violation
of the 8-hour ozone NAAQS in the
future. Section 107(d)(3)(A) provides
that EPA may redesignate an area “on
the basis of air quality data, planning
and control considerations, or any other
air quality-related considerations.”
Should the San Juan County EAC area
experience a violation of the 8-hour
ozone NAAQS in the future, EPA would
consider these statutory factors in
determining whether to redesignate the
area to nonattainment for the 8-hour
ozone NAAQS. The commenter is also
incorrect that this SIP approval relieves
the San Juan County EAC area of the
requirements of Part D of Title I of the
Act. These provisions apply to areas
designated nonattainment. Because the
San Juan County EAC area is designated
attainment for the 8-hour ozone
NAAQS, these provisions do not apply
in the San Juan County EAC area.

IV. Final Action

EPA is approving the attainment
demonstration, its related control
measures, and the San Juan County EAC
CAAP, and we are incorporating these
revisions into the New Mexico SIP. We
have determined that the voluntary
control measures included in the
attainment demonstration are surplus
and are Federally enforceable once
approved into the SIP. The modeling of
ozone and ozone precursor emissions
from sources in the San Juan County
EAC area demonstrate that the area will
continue to attain the 8-hour ozone
NAAQS through December 31, 2007 and
maintain that standard through 2012.
We have reviewed the CAAP and the
attainment and maintenance
demonstration and determined that they
are consistent with the requirements of
the Act, EPA’s policy, and the EAC
protocol.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason and because this action will
not have a significant, adverse effect on
the supply, distribution, or use of
energy, this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).
Although Executive Order 13175 does
not apply to this rule, tribal officials,
through their participation in the Four
Corners Ozone Task Force, have been
active in the development of this rule.
This action also does not have
federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
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because it is not economically
significant.

In reviewing SIP submissions under
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note), EPA’s role is to approve State
choices, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.
It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
do not apply. This rule does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency

promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 17, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxides, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 10, 2005.
Lawrence E. Starfield,
Acting Regional Administrator, Region 6.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart GG—New Mexico

m 2. The second table in § 52.1620(e)
entitled “EPA approved nonregulatory
provisions and quasi-regulatory
measures in the New Mexico SIP” is
amended by adding a new entry,
immediately following the last entry in
the table, to read as follows:

§52.1620 Identification of plan.
* * * * *
(e) * % %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE NEwW MEXIcO SIP

. . State sub-
i Applicable geographic or p : ’
Name of SIP provision nonattainmentdate area mtlit\tlzl/g;fgc EPA approval date Explanation

Clean Air Action Plan and 8-hour ozone stand-
ard attainment demonstration for the San

Juan County EAC area.

San Juan County

12/16/04 8/17/05 [Insert Federal

Register page num-
ber where document
begins].

[FR Doc. 05-16290 Filed 8—16—05; 8:45 am|]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R0O3—OAR-2005-WV-0001; FRL-7954-3]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Attainment Demonstration for
the Eastern Panhandle Region Ozone
Early Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the West Virginia
State Implementation Plan (SIP). This

revision consists of an Early Action
Compact (EAC) Plan that will enable the
Eastern Panhandle Region Ozone EAC
Area to demonstrate attainment and
maintenance of the 8-hour ozone
national ambient air quality (NAAQS)
standard. This action is being taken
under the Clean Air Act (CAA or Act).

DATES: This final rule is effective on
September 16, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID Number
R03-0OAR-2005-WV-0001. All
documents in the docket are listed in
the RME index at http://
www.docket.epa.gov/rmepub/. Once in
the system, select “quick search,” then
key in the appropriate RME
identification number. Although listed
in the electronic docket, some
information is not publicly available,

i.e., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy for public inspection
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 7012
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MacCorkle Avenue, SE., Charleston,
West Virginia 25304-2943.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 17, 2005 (70 FR 28264), EPA
published a notice of proposed
rulemaking (NPR) for the State of West
Virginia. The NPR proposed approval of
the attainment demonstration and the
Early Action Plan (EAP) for the West
Virginia Eastern Panhandle Region EAC
Area, which consists of Berkeley and
Jefferson Counties. The formal SIP
revision was submitted by the West
Virginia Department of Environmental
Protection on December 29, 2004. Other
specifics of the State’s SIP revision for
the Eastern Panhandle Region Ozone
EAC Area, and the rationale for EPA’s
proposed action are explained in the
NPR and will not be restated here. On
June 16, 2005, EPA received adverse
comments on its May 17, 2005, NPR. A
summary of the comments submitted
and EPA’s responses are provided in
Section II of this document.

II. Summary of Public Comments and
EPA Responses

Comment: One commenter opposes
the approval of the SIP revision for the
Eastern Panhandle Region Ozone EAC
Area because the Area is in violation of
the 8-hour ozone standard. The
commenter also states that the SIP
revision provides for the deferment of a
nonattainment designation until a future
date, potentially as late as December 31,
2007, and relieves the Area of
obligations under Title I, subpart D of
the CAA. Although the commenter is
supportive of the goal of addressing
proactively the public health concerns
associated with ozone pollution, the
commenter believes that EPA does not
have legal authority to defer effective
dates of designations or to allow areas
to be relieved of obligations under Title
I, part D of the CAA while they are
violating the 8-hour ozone standard or
are designated nonattainment of that
standard.

Response: EPA first announced the
EAC process in a June 19, 2002 letter
from Gregg Cooke, Administrator, EPA
Region VI to Robert Huston, Texas
Commission on Environmental Quality,
followed by a November 14, 2002
memorandum from Jeffrey R.
Holmstead, Assistant Administrator,
EPA’s Office of Air and Radiation to the
EPA Regional Administrators, entitled,
“Schedule for 8-Hour Ozone
Designations and its Effect on Early

Action Compacts.” EPA formalized the
EAC process in the designation
rulemaking on April 30, 2004 (69 FR
23858). In the designation rule, EPA
designated 14 EAC areas as
nonattainment, but deferred the
effective date of the designation until
September 30, 2005. The EAC program
gives local areas the flexibility to
develop their own approach to meeting
the 8-hour ozone standard, provided the
participating communities are serious in
their commitment to control emissions
from local sources earlier than the CAA
would otherwise require. By involving
diverse stakeholders, including
representatives from industry, local and
State governments, and local
environmental citizens’ groups, a
number of communities are discussing
for the first time the need for regional
cooperation in solving air quality
problems that affect the health and
welfare of its citizens. People living in
these areas that realize reductions in
pollution levels sooner will enjoy the
health benefits of cleaner air sooner
than might otherwise occur. EPA
believes this proactive approach
involving multiple, diverse stakeholders
is beneficial to the citizens of the area
by raising awareness of the need to
adopt and implement measures that will
reduce emissions and improve air
quality.

EPA disagrees with the comments that
this action on this SIP revision for the
Eastern Panhandle Region Ozone EAC
Area defers the nonattainment
designation for this Area. In our May 17,
2005, NPR (70 FR 28264), EPA proposed
approval of an attainment
demonstration and EAP SIP revision for
the Eastern Panhandle Region Ozone
EAC Area. This SIP revision includes an
attainment demonstration which
demonstrates attainment of the 8-hour
ozone NAAQS in the Eastern Panhandle
Region Ozone EAC Area by December
31, 2007, and also demonstrates
maintenance of the 8-hour NAAQS for
five years following the attainment date.
As noted in the proposed action,
approval of the attainment
demonstration and EAP constitutes one
of several milestones that an area must
meet in order to participate in the EAC
process. While approval of this plan is
a prerequisite for an extension of the
deferred effective date of the
designation of this Area, see 40 CFR
81.300(e)(3), neither the proposed
approval of this SIP revision nor this
final action approving the SIP purports
to extend the deferral of the effective
date of the nonattainment designation
for this Area. In a separate rulemaking
(69 FR 23858, April 30, 2004), EPA

deferred the effective date of the air
quality designations of all 14 EAC areas
to September 30, 2005. In the April 30,
2004, final rule, EPA responded to
comments received during the comment
period for this final rule. In a separate
proposed rule (70 FR 33409, June 8,
2005), EPA proposed to extend the
deferral of the effective date of the air
quality designations for these 14 EAC
areas. EPA will consider comments
regarding its legal authority in the final
rule associated with the June 8, 2005,
proposed rule.

Regardless of whether EPA’s separate
actions deferring the effective date of
the nonattainment designation for this
Area are appropriate, EPA sees no basis
to disapprove the attainment and
maintenance plan. The provisions of the
statute generally provide that areas must
demonstrate attainment and
maintenance of the NAAQS. See, e.g.,
CAA section 110(a)(1) (requiring areas
to submit plans providing for
“implementation, maintenance, and
enforcement” of each NAAQS) and CAA
section 172(c)(1) (requiring
nonattainment areas to submit plans
demonstrating attainment of the
NAAQS). The commenter has provided
no substantive reason why this plan
does not demonstrate attainment and
maintenance of the 8-hour standard.
Therefore, this action approving the
attainment demonstration and
maintenance plan is appropriate.

II1. Final Action

EPA is approving the attainment
demonstration and the EAP for the West
Virginia Eastern Panhandle Region
Ozone EAC Area. The modeling of the
ozone and ozone precursor emissions
from sources affecting the Eastern
Panhandle Region EAC Area
demonstrates that the specified control
strategies will provide for attainment of
the 8-hour ozone NAAQS by December
31, 2007, and maintenance of that
standard through 2012.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
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requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United

States Court of Appeals for the
appropriate circuit by October 17, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
approving the attainment demonstration
and the EAP for the Eastern Panhandle
Region Ozone EAC Area, may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 9, 2005.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for 40 CFR
part 52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(e) is revised by adding the entry for the
Attainment Demonstration and Early
Action Plan for the Eastern Panhandle
Region Ozone Early Action Compact
Area at the end of the table to read as
follows:

§52.2520 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED NONREGULATORY AND QUASI-REGULATORY MATERIAL

- : : State sub- Additional
Name of nonregulatory SIP revision Applicable geographic area mittal date EPA approval date explanation

Attainment Demonstration and Early Action Plan Berkeley and Jefferson Counties ....
for the Eastern Panhandle Region Ozone

Early Action Compact Area.

12/29/04 8/17/05 [Insert Federal

Register page num-
ber where the docu-
ment begins].
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[FR Doc. 05-16292 Filed 8—16—05; 8:45 am]|
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 51
[CC Docket Nos. 96-98, 96-115, 99-273;
FCC 05-93]

Requirements for Nondiscriminatory
Access to Directory Assistance

AGENCY: Federal Communications
Commission.

ACTION: Clarification.

SUMMARY: This document denies
BellSouth Corporation (BellSouth) and
SBC Communications Inc.’s (SBC) joint
request that the Federal
Communications Commission
(Commission) reconsider the
Commission’s conclusion that local
exchange carriers (LECs) may not
impose specific contractual restrictions
on competing directory assistance (DA)
providers’ use of DA data obtained
pursuant to section 251(b)(3) of the
Communications Act of 1934, as
amended. The Order on Reconsideration
(Order) clarifies that competing DA
providers may not, however, use data
obtained pursuant to this section for
purposes not permitted by the Act, the
Commission’s rules, or state regulations.
The Order also denies petitioners’ joint
request that the Commission reconsider
its conclusion that LECs are required to
provide nondiscriminatory access to
local DA data acquired from third
parties. Finally, the Order denies SBC’s
petition for reconsideration of the
Commission’s determination that
competing providers are entitled to
nondiscriminatory access to operator
services (OS), DA and features adjunct
to these services.

DATES: Effective September 16, 2005.

FOR FURTHER INFORMATION CONTACT:
Rodney McDonald, Attorney,
Competition Policy Division, Wireline
Competition Bureau, (202) 418-7513, or
William Dever, Deputy Chief,
Competition Policy Division, Wireline
Competition Bureau, (202) 418-1578.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration (Order) in CC Docket
Nos. 96-98, 96—115, 99—-273, FCC 05—
93, adopted April 29, 2005, and released
May 3, 2005. The complete text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC,

20554. This document may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone (202) 488-5300, facsimile
(202) 488-5563, or via e-mail at
FCC@BCPIWEB.COM. 1t is also available
on the Commission’s Web site at
http://www.fcc.gov.

Synopsis of the Order on
Reconsideration (Order)

Background

1. Section 251(b)(3) of the Act
imposes on LECs the “duty to permit all
[competing] providers [of telephone
exchange service and telephone toll
service] to have nondiscriminatory
access to * * * directory assistance.” In
the Local Competition Second Report
and Order (61 FR 47284—01, September
6, 1996), the Commission concluded
that section 251(b)(3) requires LECs to
provide such competing providers with
access to DA equal to that which the
LECs provide to themselves, and that
LEG:s treat all such competitors equally.

2. The Commission affirmed this
conclusion in the subsequent SLI/DA
Order on Reconsideration and Notice
(64 FR 51910-01, September 27, 1999)
and determined that nondiscriminatory
access under section 251(b)(3) of the Act
requires that all LECs provide
competing providers of telephone
exchange service and toll service with
nondiscriminatory access to the LECs’
directory assistance databases. The
Commission further acknowledged that
“requesting carriers would not have
nondiscriminatory access to operator
services and directory assistance under
section 251(b)(3) unless those carriers
have access to adjunct features such as
rating tables and customer information
databases.” SBC filed a petition for
clarification or reconsideration of some
of the Commission’s conclusions in the
SLI/DA Order on Reconsideration and
Notice (64 FR 51910-01, September 27,
1999).

3. In the SLI/DA First Report and
Order (66 FR 10965-02, February 21,
2001), the Commission explained that
section 251(b)(3) provides competing
DA providers with the same rights and
obligations regarding DA data as it does
to the providing LECs and concluded
that “section 251(b)(3)’s requirement of
nondiscriminatory access to a LEC’s DA
database thus does not contemplate
continuing veto power by the providing
LEC over the uses to which DA
information is put.” SBC and BellSouth
filed a joint petition for reconsideration
and/or clarification of certain
conclusions made by the Commission in

the SLI/DA First Report and Order (66
FR 10965-02, February 21, 2001).

Discussion

4. In this Order, we address a joint
petition for reconsideration filed by SBC
and BellSouth, and a separate petition
for reconsideration filed by SBC. We
further clarify conclusions made in the
SLI/DA First Report and Order (66 FR
10965-02, February 21, 2001) and SLI/
DA Order on Reconsideration and
Notice (64 FR 51910-01, September 27,
1999). SBC/BellSouth request that the
Commission reconsider its decision and
restrict the purposes for which
competing DA providers may use DA
information, or alternatively establish
that LECs may contractually impose
their own restrictions. In particular,
SBC/BellSouth argue that restrictions
should include limits on resale and a
prohibition on use for purposes other
than DA and DA-like services, such as
sales solicitation and telemarketing.

5. Contractual Restrictions on the Use
of DA Information. We deny SBC/
BellSouth’s petition for reconsideration
of our determination regarding the
scope of competing DA providers’
access to DA databases. As we have
previously noted, “[s]ection 251(b)(3)
does not, by its terms, limit the use of
directory assistance data solely to the
provision of directory assistance.” As
we have previously concluded,
“nondiscriminatory access” under
section 251(b)(3) means that providing
LECs must offer access equal to that
which they provide themselves. We
recognize that further restrictions on
resale and other such use also might
substantially increase the costs of
providing competitive DA services,
thereby reducing the benefits to
consumers of competitive DA providers
in the market.

6. We also agree with commenters
that argue that the Commission should
not provide LECs with the authority to
impose their own restrictions on the
purposes for which competing DA
providers may use DA information. We
find that the imposition of such
contractual restrictions by the providing
LEC is inconsistent with the
nondiscriminatory access requirements
of section 251(b)(3).

7. We clarify, however, that no
language in the SLI/DA First Report and
Order (66 FR 10965—-02, February 21,
2001) was ever intended to grant
competing DA providers greater latitude
in their use of DA data than that
permitted to providing LECs, or to
permit competing DA providers to use
that data in a manner inconsistent with
Federal or state law or regulation. We
again note that all qualified DA
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providers, both providing LECs and
competing DA providers, are subject to
state limitations regarding use of
accessed directory information (e.g., by
prohibiting the sale of customer
information to telemarketers), as long as
those state regulations are consistent
with the nondiscrimination
requirements of section 251(b)(3) of the
Act.

8. We also note that section
51.217(c)(3) of the Commission’s rules
already balances the Commission’s
interests in ensuring nondiscriminatory
access to DA, and in protecting
customer privacy. The section indicates
that even though a LEC shall not
provide access to the unlisted number of
its customers, it must “‘ensure that
access is permitted to the same directory
information, including customer name
and address, that is available to its own
directory assistance customers.” We
clarify, however, that although
competing DA providers may be entitled
to nondiscriminatory access to DA
information, all competing DA
providers must adhere to the disclosed
privacy requests of LEC customers for
all DA information obtained pursuant to
section 251(b)(3). This means that, to
the extent competing DA providers have
received notice of a LEC customer’s
privacy requests, they must comply
with such requests, and may not use or
disclose any DA information that a
LEC’s customer has requested that the
LEC not use or make available.

9. We grant SBC/BellSouth’s request
insofar as they ask the Commission to
agree that there is no statutory basis for
allowing DA providers to use DA
listings obtained pursuant to section
251(b)(3) of the Act for directory
publishing. SBC/BellSouth submit that
permitting such use would allow
competing DA providers to avoid the
statutory distinctions between directory
assistance and directory publishing
indicated by the separate treatment of
these services under section 251(b)(3)
and section 222(e) of the Act. We agree,
and note that in the SLI/DA First Report
and Order (66 FR 10965—02, February
21, 2001), the Commission found that
although the underlying databases for
the two services are similar, they are not
identical, and any seeming convergence
between DA and directory publishing is
not strong enough at this time to obviate
the distinctions drawn by Congress in
the Act.

10. Nondiscriminatory Access to
Local DA Listings Acquired from Third
Parties. We are not persuaded by SBC/
BellSouth’s assertion that in instances
where more than one facilities-based
LEC serves a local area, LECs should not
be required to provide

nondiscriminatory access to local DA
listings purchased from third parties.
Rather, we agree that competitive DA
providers are entitled to receive
nondiscriminatory access to a LEC’s
entire local DA database pursuant to
section 251(b)(3) of the Act. We reaffirm
that even though the Commission has
declined to require LECs to provide
nondiscriminatory access to nonlocal
DA data, it has consistently required
that LECs provide nondiscriminatory
access to all of their local DA database
listings.

11. Nondiscriminatory Access to
Operator Services, Directory Assistance
and Features Adjunct to These Services.
Finally, we deny SBC'’s separate petition
for reconsideration of the Commission’s
determination regarding the scope of
competing DA providers’ access to
operator services (0OS), DA and the
features adjunct to these services. SBC
specifically requests that the
Commission find that section 251(b)(3)
does not require that LECs provide
“unbundled” access to all of the
facilities used to provide OS/DA
services, including adjunct features and
software.

12. We acknowledge that carriers are
no longer required to provide OS/DA
services as unbundled network elements
(UNESs) under section 251(c)(3). We
note, however, that in coming to the
conclusion that UNE access would no
longer be necessary under that section,
the Commission specifically recognized
the continued obligation to provide
nondiscriminatory access to OS/DA
under section 251(b)(3). We reaffirm the
Commission’s determination that
requesting carriers would not have
nondiscriminatory access to operator
services and directory assistance under
section 251(b)(3) unless those carriers
have access to these services in their
entirety, including access to any adjunct
features such as rating tables and
customer information databases
necessary to allow competing providers
full use of these services.

Ordering Clauses

13. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1, 4, 201, 222, and 251 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154, 201, 222,
and 251, this Order on Reconsideration
is adopted.

14. It is further ordered that Qwest
Corporation’s Request to Withdraw its
Pending Petition for Reconsideration is
granted.

15. It is further ordered that the above
mentioned Petition for Clarification or,
in the Alternative, Reconsideration filed
by SBC/BellSouth is granted in part and

denied in part, to the extent discussed
herein.

16. It is further ordered that SBC
Communications Inc.”’s Request to
Withdraw Issue in Its Pending Petition
for Reconsideration is granted.

17. It is further ordered that the
Petition for Clarification or, in the
Alternative, Reconsideration filed by
SBC is denied, to the extent discussed
herein.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 05-16334 Filed 8—16—05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-2199; MB Docket No. 05-81; RM—
11102]

Radio Broadcasting Services;
Altheimer, AR and Little Rock, AR

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of Charles
Crawford, Channel 251C3 is allotted at
Altheimer, Arkansas, as the
community’s first local aural
transmission service. Station
KURB(FM), Channel 253C, Little Rock,
Arkansas is reclassified as 253C0
pursuant to the reclassification
procedures adopted by the Commission.
See Second Report and Order in MM
Docket 98-93 (1998 Biennial Regulatory
Review—Streamlining of Radio
Technical Rules in Parts 73 and 74 of
the Commission’s Rules) 65 FR 79773
(2000). An Order to Show Cause was
issued to Citadel Broadcasting
Company, licensee of Station
KURB(FM) (RM-11102). Channel 251C3
is allotted at Altheimer, Arkansas, at
Petitioner’s requested site 20.4
kilometers (12.7 miles) southwest of the
community at coordinates 34—09—-00 NL
and 91-56—00 WL.

DATES: Effective September 12, 2005.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 05-81,
adopted July 27, 2005, and released July
29, 2005. The full text of this
Commission decision is available for



48292

Federal Register/Vol. 70, No. 158/ Wednesday, August 17, 2005/Rules and Regulations

inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 Twelfth Street, SW.,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractors,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, or via e-mail
qualexint@aol.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.
m 47 CFR part 73 is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arkansas is amended
by adding Altheimer, Channel 251C3,
and by removing Channel 253C and
adding Channel 253CO0 at Little Rock.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-16076 Filed 8—16—05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-2200; MB Docket No. 02-109; RM—
10420, 10546]

Radio Broadcasting Services; Morgan,
GA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Donald F. White and Jerry E.
White d/b/a Morgan Radio Company,
allots Channel 228A at Morgan, Georgia,
as the community’s first local aural
transmission service (RM—10420). See
67 FR 39933, June 11, 2002. We also
dismiss the counterproposal filed by
Clyde Scott, Jr. d/b/a EME
Communications, proposing the
allotment of Channel 228C3 in lieu of
Channel 228A at Morgan, Georgia (RM—

10546). The allotment of Channel 228C3
at Morgan was not considered because
EME Communications failed to express
an interest in applying for the channel,
if allotted. Channel 228A can be allotted
to Morgan in compliance with the
Commission’s minimum distance
separation requirements at city
reference coordinates. The coordinates
for Channel 228A are 31-32—15 North
Latitude and 84—-35—-58 West Longitude.

DATES: Effective September 12, 2005. A
filing window for Channel 228A at
Morgan, Georgia, will not be opened at
this time. Instead, the issue of opening
this allotment for auction will be
addressed by the commission a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02—-109,
adopted July 27, 2005, and released July
29, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC, 20554, (800) 378—-3160,
or via the company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by adding Morgan, Channel 228A.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-16075 Filed 8—16—-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-2210; MB Docket No. 05-137, RM-
11161]

Radio Broadcasting Service; Big
Spring, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Charles Crawford allots
Channel 265C3 at Big Spring, Texas, as
the community’s third local commercial
FM service. See 70 FR 19397, published
April 13, 2005. Channel 265C3 can be
allotted to Big Spring in compliance
with the Commission’s minimum
distance separation requirements at the
center of the community. The reference
coordinates for Channel 265C3 at Big
Spring are 32—12-00 North Latitude and
101-18-00 West Longitude with a site
restriction of 17.7 kilometers (11 miles)
east of Big Spring. Mexican concurrence
has been requested. A filing window for
Channel 265C3 at Big Spring, Texas will
not be opened at this time. Instead, the
issue of opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.

DATES: Effective September 12, 2005.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Helen McLean, Media Bureau, (202)
418-2738.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 05-137,
adopted July 27, 2005, and released July
29, 2005. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.
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Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Channel 265C3 at Big Spring.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-16073 Filed 8—-16-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-2211;MB Docket No. 02—294; RM—
10543, RM-10774]

Radio Broadcasting Services; Brigham
City, UT, Fountain Green, UT, Opal and
Reliance WY; and Price and Woodruff,
uT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Simmons-SLC, LS, LLC,
reallots Channel 264C from Brigham
City to Woodruff, Utah, and modifies
Station KEGH(FM)’s license accordingly
(RM—-10774). To accommodate the
reallotment, we will (1) substitute
Channel 254C3 for vacant Channel
265C3 at Reliance, Wyoming; (2)
substitute Channel 261A for Channel
265C2 at Price, Utah, and modify
Station KWSA(FM)’s reference
coordinates and license accordingly;
and (3) modify the reference coordinates
for vacant Channel 260A at Fountain
Green, Utah. At the request of Black
Diamond Broadcasting, we also dismiss
the petition for rule making proposing
the allotment of Channel 263A at Opal,
Wyoming (RM-10543). See 67 FR
63874, October 16, 2002. See
Supplementary Information, infra.
DATES: Effective September 12, 2005.
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a

synopsis of the Commission’s Report
and Order, MB Docket No. 02—-294,

adopted July 27, 2005, and released July
29, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, (800) 378—3160,
or via the company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see U.S.C. 801(a)(1)(A).

Channel 264C can be reallotted to
Woodruff in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 65.8 kilometers (40.9
miles) south at petitioner’s requested
site. The coordinates for Channel 264C
at Woodruff are 40-56—13 North
Latitude and 111-00-35 West
Longitude. To accommodate the
reallotment, Channel 254C3 can be
substituted for vacant Channel 265C3 at
Reliance at its presently authorized site.
The coordinates for Channel 254C3 are
41-40-09 North Latitude and 109-11—
47 West Longitude. Channel 261A can
be allotted to Price with a site restriction
of 6.0 kilometers (3.7 miles) south at
petitioner’s requested site. The
coordinates for Channel 261A at Price
are 39-32—42 North Latitude and 110—
48-56 West Longitude. The reference
coordinates can be modified for vacant
Channel 260A at Fountain Green
without the imposition of a site
restriction. The modified reference
coordinates for Channel 260A at
Fountain Green are 39—37—42 North
Latitude 111-38—28 West Longitude.

The FM Table of Allotments lists
Channel 265A at Price, Utah in lieu of
Channel 265C2 at Price, Utah. On
October 24, 2002, Station KWSA was
granted a construction permit to specify
operation on Channel 265C2 at Price,
Utah. See BMPH-20020726 ABU.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Utah, is amended by
removing Channel 264C at Brigham City,
by removing Channel 265A and adding
Channel 261A at Price and by adding
Woodruff, Channel 264C.

m 3. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by removing Channel 265C3 and adding
Channel 254C3 at Reliance.

Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-16072 Filed 8—16—05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-2217; MB Docket No. 04—19; RM—
10845]

Radio Broadcasting Services; Munford
and Talladega, AL

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 69 FR 8357
(February 24, 2004), this Report and
Order reallots Channel 224A, Station
WTDR(FM) (“WTDR”), Talladega,
Alabama, to Munford, Alabama, and
modifies Station WTDR’s license
accordingly. The coordinates for
Channel 224A at Munford, Alabama, are
33-29-12 NL and 85-59-15, with a site
restriction of 5.9 kilometers (3.6 miles)
southwest of Munford.

DATES: Effective September 12 , 2005.
FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-19,
adopted July 27, 2005, and released July
29, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
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Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a) (1) (A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Alabama, is amended
by adding Munford, Channel 224A and
removing Channel 224A at Talladega.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-16067 Filed 8—16—05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-2207; MB Docket No. 04-411; RM-
11096]

Radio Broadcasting Services;
Georgetown, Mason, and Oxford, OH,
Salt Lick, KY and West Union, OH

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document grants a
petition filed by Balogh Broadcasting
Company, Inc., licensee of Station
WOXY (FM), Channel 249A, Oxford,
Ohio, Richard L. Plessinger, Sr., licensee
of Station WAXZ(FM), Channel 249A,
Georgetown, Ohio, and Dreamcatcher
Communications, Inc., licensee of
Station WRAC(FM), Channel 276A,
West Union, Ohio requesting the
reallotment of Channel 249A from
Oxford to Mason, Ohio, as its first local
service and modification of the Station
WOXY (FM) license; reallotment of
Channel 249A from Georgetown, Ohio
to Salt Lick, Kentucky, as its first local
service and modification of the Station
WAXZ(FM) license; and reallotment of
Channel 276A from West Union to
Georgetown, Ohio to prevent removal of
sole existing local service and
modification of the Station WRAC(FM)
license. See 69 FR 67882, published

November 22, 2004. See SUPPLEMENTARY
INFORMATION, supra.

DATES: Effective September 12, 2005.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 04—411,
adopted July 27, 2005, and released July
29, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC,
20054, telephone 1-800-378-3160 or
http://www.BCPIWEB.com. The
Commission will send a copy of this
Report and Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Channel 249A can be allotted to
Mason in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 9.4 kilometers (5.8 miles)
east of Mason at reference coordinates
39-20-57 NL and 84-12-08 WL.
Channel 249A can also be allotted to
Salt Lick in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 6.6 kilometers (4.1 miles)
northeast of Salt Lick at reference
coordinates 38—10-15 NL and 83-34-31
WL. Channel 276A can also be allotted
to Georgetown in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 12.1 kilometers (7.5 miles)
east at reference coordinates 38-52—-14
NL and 83-45-55 WL. On May 17, 2004,
First Broadcasting Capital Partners, LLC
became the licensee of Stations
WOXY(FM) and WAXZ(FM) pursuant to
assignment of license applications. See
File Nos. BALH-20040126 AMT and
BALH-20040127ADR.

This document also dismissed a
counterproposal filed Gateway Radio
Works, Inc., licensee of Station
WIVY(FM), Channel 242A, Morehead,
Kentucky, requesting the allotment of
Channel 249A at Livingston, Kentucky,
as its first local service. To
accommodate this proposed allotment,
the counterproposal also requested the

reclassification of Station WJXB-FM,
Channel 248C, Knoxville, Tennessee as
a Co facility because the station operates
below minimum Class C facilities; and
the reallotment of Channel 242A from
Morehead to Salt Lick, Kentucky, as its
first local service and the modification
of the Station WIVY(FM) license to
specify Salt Lick as its community of
license.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Kentucky, is amended
by adding Salt Lick, Channel 249A.

m 3. Section 73.202(b), the Table of FM
Allotments under Ohio, is amended by
removing Channel 249A and by adding
Channel 276A at Georgetown, by adding
Mason, Channel 249A, by removing
Oxford, Channel 249A, and by removing
West Union, Channel 276A.

Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-16063 Filed 8—16—05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 00-167; FCC 04—-221]

Children’s Television Obligation of
Digital Television Broadcasters

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: The Federal Communications
Commission has received Office of
Management and Budget (OMB)
approval for the revised public
information collection, OMB Control
Number 3060-0750, Children’s
Television Obligation of Digital
Television Broadcasters, MB Docket No.
00-167, FCC 04-221. FCC 04-221 was
published at 70 FR 25 (January 3, 2005),
correction published at 70 FR 9876
(March 1, 2005). Therefore, the
Commission announces that 47 CFR
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73.671(c)(5) is effective September 19,
2005.

DATES: The amendment to 47 CFR
73.671(c)(5) published at 70 FR 25,
January 3, 2005, and corrected at 70 FR
9876, March 1, 2005, is effective on
September 19, 2005.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
has received OMB approval for revised
information collection, OMB Control
Number 3060-0750, Children’s
Television Obligation of Digital
Television Broadcasters, MB Docket No.
00-167; FCC 04—-221. This rule was
published at 70 FR 25 (January 3, 2005),
correction published at 70 FR 9876
(March 1, 2005). Through this
document, the Commission announces
that OMB approval for OMB Control
Number 3060-0750 was received on
July 27, 2005. The effective date for rule
47 CFR 73.671(c)(5) is September 19,
2005.

Pursuant to the Paperwork Reduction
Act of 1995, Public Law 104-13, an
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. Notwithstanding any other
provisions of law, no person shall be
subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act
(PRA) that does not display a valid
control number. Questions concerning
the OMB control number and expiration
date should be directed to Cathy
Williams, Federal Communications
Commission, (202) 418-2918 or via the
Internet at Cathy.Williams@fcc.gov.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.
[FR Doc. 05-16387 Filed 8—16—05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[FCC 05-81]

Implementation of the Satellite Home
Viewer Extension and Reauthorization
Act (SHVERA)

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: The Federal Communications
Commission received Office of
Management and Budget (OMB)
approval for the revised public
information collection, OMB Control

Number 3060-0980, Implementation of
the Satellite Home Viewer Extension
and Reauthorization Act of 2004,
Procedural Rules, FCC 05-81. FCC 05—
81 was published at 70 FR 21669, April
27, 2005. Therefore, the Commission
announces that 47 CFR 76.66(d)(2) and
(d)(5) will become effective on August
15, 2005.

DATES: The amendments to 47 CFR
76.66 (d)(2) and (d)(5) published at 70
FR 21669, April 27, 2005, will become
effective on August 15, 2005.

FOR FURTHER INFORMATION CONTACT:
Kenneth Lewis, Media Bureau, (202)
418-2622 or kenneth.lewis@fcc.gov.
Questions concerning OMB control
number 3060-0980 and the expiration
date of the information collection
should be directed to Cathy Williams,
Federal Communications Commission,
(202) 418-2918 or via the Internet at
cathy.williams@fcc.gov.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
has received OMB approval for the
revised information collection, OMB
Control Number 3060-0980,
Implementation of the Satellite Home
Viewer Extension and Reauthorization
Act of 2004, Procedural Rules, FCC 05—
81. FCC 05-81, Procedural Rules, which
revises the local into local notification
rule and creates the new rule for
elections in markets in which
significantly viewed signals are carried,
were published in 70 FR 21669, April
27, 2005. Through this document, the
Commission announces that OMB
approval for OMB Control Number
3060—0980 was received on June 14,
2005 and was published at 70 FR 41735,
July 20, 2005. The effective date for the
rules in 47 CFR 76.66(d)(2) and (d)(5) is
August 15, 2005.

Pursuant to the Paperwork Reduction
Act of 1995, Public Law 104-13, an
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. Notwithstanding any other
provisions of law, no person shall be
subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act
that does not display a valid control
number.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-16388 Filed 8—16—-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2005-22113]
RIN 2127-Al109

Federal Motor Vehicle Safety
Standards; Controls, Telltales and
Indicators

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: In this document, we update
our standard regulating motor vehicle
controls, telltales and indicators. The
standard specifies requirements for the
location, identification, and
illumination of these items. This rule
extends the standard’s telltale and
indicator requirements to vehicles with
a Gross Vehicle Weight Rating (GVWR)
of 4,536 kg (10,000 pounds) and greater,
updates the standard’s requirements for
multi-function controls and multi-task
displays to make the requirements
appropriate for advanced systems, and
reorganizes the standard to make it
easier to read. The standard requires,
among other things, that certain
controls, telltales and indicators be
identified by specified symbols or
words. While we proposed to expand
the list of items for which specified
identification is required, we decided,
for purposes of this rule, to include only
the items and identification previously
specified in this standard or in another
of our standards.

DATES: Effective date: The effective date
for this final rule is February 13, 2006.
Compliance date: The compliance date
for the extension of the standard’s
telltale and indicator requirements to
vehicles with a GVWR of 4,536 kg
(10,000 pounds) or greater is September
1, 2013. The compliance date for all
other requirements is February 13, 2006.
Voluntary compliance is permitted
immediately.

Petitions for reconsideration: Petitions
for reconsideration of the final rule must
be received not later than October 3,
2005.

ADDRESSES: Petitions for reconsideration
of the final rule must refer to the docket
and notice number set forth above and
be submitted to the Administrator,
National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590, with a
copy to Docket Management, Room PL—
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401, 400 Seventh Street, SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues you may call Ms. Gayle
Dalrymple, Office of Crash Avoidance
Standards at (202) 366—5559. Her FAX
number is (202) 366—7002. For legal
issues, you may call Ms. Dorothy
Nakama, Office of the Chief Counsel at
(202) 366—2992. Her FAX number is
(202) 366—3820. You may send mail to
both of these officials at National
Highway Traffic Safety Administration,
400 Seventh St., SW., Washington, DC,
20590.

SUPPLEMENTARY INFORMATION:
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I. Background

NHTSA issued the original version of
Federal Motor Vehicle Safety Standard

(FMVSS) No. 101, Controls and
Displays, in 1967 (32 FR 2408) as one
of the initial FMVSSs. The standard
applies to passenger cars, multipurpose
passenger vehicles (MPVs), trucks, and
buses.? The purpose of FMVSS No. 101
is to assure the accessibility and
visibility of motor vehicle controls and
displays under daylight and nighttime
conditions, in order to reduce the safety
hazards caused by the diversion of the
driver’s attention from the driving task,
and by mistakes in selecting controls.

At present, FMVSS No. 101 specifies
requirements for the location (S5.1),
identification (S5.2), and illumination
(S5.3) of various controls and displays.
It specifies that those controls and
displays must be accessible and visible
to a driver properly seated wearing his
or her safety belt. Table 1,
“Identification and Illumination of
Controls,” and Table 2, “Identification
and Hlumination of Displays,” indicate
which controls and displays are subject
to the identification requirements, and
how they are to be identified, colored,
and illuminated.

II. NPRM of September 2003

On September 23, 2003, NHTSA
published in the Federal Register (68
FR 55217) 2 a notice of proposed
rulemaking (NPRM) to modernize
FMVSS No. 101. Two primary concerns
were behind the proposal. The first was
the standardization of identifying
symbols for additional controls and
displays, and the second was updating
identification requirements for
advanced multi-function controls with
remote displays. In addition, the NPRM
sought to harmonize FMVSS No. 101
with a draft Global Technical Regulation
on controls and displays that the United
States and Canada had sponsored
jointly. Each of these issues is discussed
below.

A. Standardizing Identifying Symbols
for Additional Controls and Displays

In the NPRM, we tentatively
concluded that requiring vehicle
controls and displays to be consistently
identified by means of an
internationally recognized set of
graphics in all vehicles would promote
safety. We believed that this was
particularly important as the controls
and displays in vehicles increase in
number and complexity and that the
consistent use in all new motor vehicles
of a single symbol for each function

1 At present, the standard’s requirements for
displays do not apply to vehicles 4,536 kilograms
(10,000 pounds) or more GVWR. However, this final
rule extends the Standard’s requirements for
displays to those vehicles.

2DOT Docket No. NHTSA-03-16194.

would increase the recognition of that
function among all drivers. Moreover,
the internationally recognized symbols
are independent of any particular
language.

The function of FMVSS No. 101 is not
to limit or regulate the number of
controls, telltales and indicators in
vehicles but to ensure that when a
regulated control, telltale, or indicator is
provided, it is properly identified.
Whether that identification is a word, an
abbreviation, or a graphic, it is a means
of representing a specific vehicle
function or condition. We tentatively
concluded that, in response to the
increase in the number of controls in
vehicles, it would be desirable to
require each control to be labeled with
the same symbol in every vehicle in
order to minimize driver confusion and
distraction. We believed that, after a
period of learning by drivers, symbols
would be generally recognized as to the
function or condition they represent.
The foregoing considerations led us to
propose the use of graphic symbols that
were, with a few exceptions (that were
discussed in the NPRM), the same as
that specifically established by the
International Standards Organization
(ISO) for controls and displays in motor
vehicles, ISO 2575:2000.

B. Updating Identification Requirements
for Multi-function Controls With Remote
Displays

In the NPRM, we tentatively
concluded that there was a need to
amend FMVSS No. 101 in response to
the development and increased use of
advanced multi-function controls linked
to a display screen remote from the
control itself to convey information to
drivers about the status of multiple
vehicle systems and means of
controlling those systems. This was
partially in response to a petition for
rulemaking from the Alliance of
Automobile Manufacturers (Alliance).
We stated our belief that FMVSS 101’s
current requirement that the
identification for controls “‘be placed on
or adjacent to the control” restricts
unnecessarily the design of these types
of systems. Accordingly, we proposed
two new definitions and a limited
exclusion from the adjacency
requirement to accommodate those
systems. The proposed definitions were:

Multi-function control means a
control through which the driver may
select, and affect the operation of, more
than one vehicle function.

Multi-task display means a display on
which more than one message can be
shown simultaneously.

The proposed exclusion to the
adjacency requirement of S5.1.3 was:
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S5.1.4 The requirement of S5.1.3
does not apply to a multi-task control,
provided:

(a) The control is depicted in an
associated multi-task display,

(b) The associated multi-task display
is visible to the driver under the
conditions of S5.6.1 and S5.6.2, and

(c) All of the vehicle systems for
which control is possible from the
multi-task control are identified in the
associated multi-task display.
Subfunctions of the available systems
need not be shown on the top-most
layer of the multi-task display.

C. Harmonizing With Canadian and
International Standards

Another topic of the NPRM was
international harmonization of controls
and displays standards. NHTSA
consulted with Transport Canada
(Canada’s counterpart to the U.S.
Department of Transportation) in the
late 1990s about Canada’s controls and
displays standard, i.e., Canadian Motor
Vehicle Safety Standard 101. The joint
goal of NHTSA and Transport Canada in
these talks was to develop potential
revisions to their respective standards
so that, consistent with safety needs,
they would be better organized, easier to
understand, and consistent with the
positions of the U.S., Canada, and
European standards organizations. The
NPRM was based in part on that
collaboration.

The United States participates in the
United Nations/Economic Commission
for Europe World Forum for
Harmonization of Vehicle Regulations
(also known as Working Party 29 or WP.
29) under a 1998 Agreement known as
the 1998 Global Agreement. The 1998
Global Agreement provides for the
establishment of global technical
regulations (GTRs) regarding the safety,
emissions, energy conservation and
theft prevention of motorized wheeled
vehicles, equipment and parts. The
Agreement contains procedures for
establishing global technical regulations
by either harmonizing existing
regulations or developing new ones.

On July 18, 2000, in anticipation of
the 1998 Global Agreement’s entry into
force, NHTSA published a request for
public comments on the agency’s list of
preliminary recommendations of
standards or aspects of standards for
consideration by the Contracting Parties
to the Agreement in prioritizing the
development and establishment of GTRs
under the Agreement (65 FR 44565).
One of NHTSA'’s preliminary
recommendations in the notice
concerned controls and displays. In
March 2002, WP. 29 adopted a work
program of initial priorities for

development of GTRs under the 1998
Global Agreement that included
controls and displays. The regulatory
text proposed in the NPRM was
essentially the same as the draft GTR at
that time.

The United States continues to
participate in the development of a GTR
on controls and displays. At such time
as there is a final GTR on controls and
displays, we will consider it in
accordance with the 1998 agreement.

III. Public Comments and NHTSA’s
Response

In response to the NPRM, NHTSA
received comments from: AAA;
Advocates for Highway and Auto Safety;
Alliance of Automobile Manufacturers
(Alliance); American Honda Motor Co.,
Inc.; American Trucking Associations
(ATA); Applied Safety and Ergonomics,
Inc.; Association of International
Automobile Manufacturers, Inc.
(AIAM); Bendix Commercial Vehicle
Systems LLC; BMW Group; Blue Bird
Company; Fed Ex; General Motors North
America; Hino Motors, Ltd.; Honda
Motor Company, Ltd. (in Tokyo); ISO
TC22/SC13 WG5; Mr. Mac B. Johnson;
National Automobile Dealers
Association; Public Citizen; Ms. Barb
Sachau; Truck Manufacturers
Association (TMA); Mr. Frank D.
Werner; and Western Ergonomics.

Most of the commenters addressed the
proposal to include an expanded set of
controls, telltales, and indicators in
Tables 1 and 2, and the identification to
be used for those items. Many
commenters opposed the proposed
expansion of the items to be regulated
and identifying symbols, and provided
detailed comments on many of the
proposed symbols. Comments were also
received on the issue of regulating
multi-function controls and multi-task
displays, especially in relation to the
S5.13 requirement that identifications
for controls, telltales and indicators
must be placed “on or adjacent to the
telltale, indicator or control that it
identifies.” The comments addressing
this issue generally were in favor of it,
with several recommending minor
changes to the proposed regulatory text.

After considering the public
comments, we have decided to adopt a
provision to provide a limited exclusion
for multi-function controls from the
standard’s requirement that
identification be “on or adjacent” to the
control. We made some changes to the
proposed provision in light of the
comments.

We are also extending FMVSS No.
101’s display requirements to vehicles
with GVWRs of 4,536 kg (10,000 pounds

or greater). The compliance date for this
extension is September 1, 2013.

We decided not to expand at this time
the symbols or other items listed in
FMVSS No. 101, other than adding
items already included in other
FMVSSs. While we may revisit this
issue in a future rulemaking, we would
want to conduct additional analyses and
possibly research relating to issues
raised by the commenters. We will
continue to regulate the same controls,
telltales and indicators as are presently
specified in Tables 1 and 2 in FMVSS
No. 101 or in another Federal motor
vehicle safety standard, and to specify
the same symbols or words. The format
of the tables is changed so that in this
final rule, Table 1 specifies the
identifiers for controls, telltales and
indicators that have color or
illumination requirements, while Table
2 specifies the identifiers for controls,
telltales and indicators that have no
color or illumination requirements.

The primary issues raised by NHTSA
in the NPRM, the public comments, and
NHTSA’s response to the comments, are
discussed below.

A. New Definitions

In S4, Definitions, after considering
all public comments received on each of
the proposed new definitions, NHTSA
has adopted as final the following new
or amended definitions:

1. “Adjacent”—At present, the term
“adjacent” appears in FMVSS No. 101’s
“Identification” section at S5.2.1(a):
“The identification appears on or
adjacent to the control” and at S5.2.3:
“The identification required or
permitted by this section shall be placed
on or adjacent to the display that it
identifies.” The word ‘““adjacent” is not
presently defined in FMVSS No. 101. In
the past, the term “adjacent” has been
the subject of several requests for
interpretation of what “adjacent” means
for controls that are identified by images
that appear on a digital display screen.
In the September 2003 NPRM, we
proposed to define “adjacent” as:

Adjacent, with respect to a symbol
identifying a control, telltale or
indicator, means:

(a) The symbol is in close proximity
to the control, telltale or indicator; and

(b) No other control, telltale,
indicator, identifying symbol or source
of illumination appears between the
identifying symbol and the telltale,
indicator, or control that the symbol
identifies.

We explained that this definition of
“adjacent” would put into the
regulatory text the definition of
“adjacent” that we have used in FMVSS
No. 101 interpretation letters such as a
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June 8, 2000 letter to an unidentified
company, and a February 27, 2001 letter
to Mazda North American Operations.

In its comments, Western Ergonomics,
Inc. (WEI) suggested that the term “close
proximity” (used in paragraph (a) of the
definition) be defined: “* * *in terms
of the visual angle between symbol and
control, as defined relative to driver’s
eye location.” We have decided not to
adopt this suggestion. We believe the
meaning of “close proximity” is
sufficiently clear without additional
language. Therefore, the definition of
“adjacent,” as proposed in the NPRM, is
adopted in the final rule.

2. “Common space”—At present,
“common space’ is used but not
defined in FMVSS No. 101. In the
September 2003 NPRM, we proposed to
define “‘common space” as: “an area on
which more than one telltale, indicator,
identifier or other message may be
displayed, but not simultaneously.” The
proposed definition was intended to
address designs in which a “common
space” is used to display more than one
warning, message or identification, but
not simultaneously. No commenter
commented on the proposed definition
and, in this final rule, we adopt as final,
the definition of “common space”
proposed in the NPRM.

3. “Control”—At present, FMVSS No.
101 regulates both hand-operated
controls and foot-operated controls.
However, the requirement for foot-
operated controls are very limited.
Specifically, FMVSS No. 101 requires
that certain foot-operated controls, i.e.,
those for service brake, accelerator,
clutch, high beam, windshield washer
and windshield wiper, must be operable
by the driver.

In the September 2003 NPRM, we
proposed to limit the term “control”
(and thus FMVSS No. 101 itself), to
hand-operated controls because we were
unaware of any current vehicles whose
high beam, or windshield washer or
wiper controls are foot-operated and
because we saw no need, as a practical
matter, to include a requirement that
service brakes, accelerators, and
clutches be operable by the driver.

Federal Express and the American
Trucking Association (ATA) did not
agree with NHTSA'’s distinguishing
between hand and foot controls, as “a
control is a control regardless of hand or
foot activated.” Noting that while
accelerators and clutches do not always
have indicators on the dash, ATA stated
that a truck service brake does have an
indicator light/release light on the
dash—some are hand and some are foot-
activated, but both are activated by the
driver and deactivated by the driver.

NHTSA notes that there is a
distinction between “indicators” and
““controls.” It is the service brake
indicator that must always appear “in
view of the driver.”

We further note that defining
“controls” as hand-operated makes
repeating “hand-operated” unnecessary
whenever the word “control” is used in
FMVSS No. 101. We received no public
comment informing us of any current
vehicles with high beam, windshield
washer or wiper controls that are foot
operated. We continue to see no need,
as a practical matter, to include a
requirement that service brakes,
accelerators, and clutches be operable
by the driver. Therefore, in this final
rule, NHTSA adopts the definition of
“control” proposed in the NPRM.

4. “Indicator”—In the September
2003 NPRM, we proposed to use
“indicator” to replace the term ‘“‘gauge”
because ‘“gauge” connotes an analog
display whereas “indicator” does not.
We proposed to define “indicator” as “a
device that shows the magnitude of
physical characteristics that the
instrument is designed to sense.” No
commenter addressed the proposed
definition, and in this final rule,
NHTSA adopts the definition of
“indicator” proposed in the NPRM.

5. “Multi-function control”” and
“multi-task display.” As discussed
earlier, in the September 2003 NPRM,
we proposed definitions of “‘multi-
function control” and “multi-task
display” to address advanced vehicle
designs that use controls that select
several different vehicle functions and
display information about those
functions on a display that is remote
from the control. A multi-function
control was proposed to be defined as:
““a control through which the driver may
select, and affect the operation of, more
than one vehicle function.” A multi-task
display was proposed to be defined as:
““a display on which more than one
message can be shown simultaneously.”

6. “Telltale”—In the September 2003
NPRM, we proposed to define “telltale”
as an “‘optical signal that, when
illuminated, indicates the actuation of a
device, a correct or improper
functioning or condition, or a failure to
function.” No commenter addresses the
proposed definition, and in this final
rule, NHTSA adopts the definition of
“telltale” proposed in the NPRM.

B. Applicability to Vehicles of 4,536 kg
(10,000 Pounds) or Greater GVWR

At present, S5 of FMVSS No. 101
excludes vehicles of 4,536 kg (10,000
pounds) or greater GVWR from its
location, illumination, and color
requirements for displays. We proposed

to extend the standard’s display
requirements to these vehicles to ensure
that drivers are able to see and identify
their displays as easily as do drivers of
lighter vehicles.

In response to the NPRM, the
American Trucking Association (ATA)
recommended that vehicles with
GVWRs of 4,536 kg (10,000 pounds) or
greater continue to be excluded from the
display requirements of FMVSS No.
101. ATA commented that NHTSA did
not present data regarding the safety
benefits of enacting the proposed rules
and that the compliance costs are not
trivial:

Tooling and redesign costs of traditional
switchgear, controls and displays are not
amortized over the life of one model cycle.
They continue to be used over many cycles
and thus, by forcing manufacturers to
redesign their controls it will increase the
design, development, documentation,
training, maintenance, and repair costs of all
parties involved.

While we have considered ATA’s
comment, we continue to believe that
there is a safety need for drivers of
heavier vehicles to see and identify their
displays, just as there is for drivers of
lighter vehicles.

We note, however, that since (for
reasons discussed below) Tables 1 and
2 include far fewer controls, telltales
and indicators than proposed in the
NPRM (and none of the ones exclusive
to vehicles of 4,536 kg GVWR and over),
the costs of meeting the requirements in
this final rule are lessened considerably.
Moreover, to address concerns about
costs, since vehicles of 4,536 kg (10,000
pounds) or greater GVWR have longer
redesign cycles than do lighter
passenger vehicles, we are providing an
eight-year lead time for heavy vehicle
compliance with the requirements for
telltales and indicators.

C. Hlumination, and Visibility
Requirements Under Daylight and
Nighttime Conditions

The present language of FMVSS No.
101 at S.5.3.3(a) states that means shall
be provided for making controls, gauges,
and the identification of those items
“visible to the driver under all driving
conditions.” In the September 2003
NPRM, we proposed the narrower
language “visible * * * under daylight
and nighttime conditions” because
under some extreme lighting conditions
(e.g. driving directly into a sunrise or
sunset), it is virtually impossible to
make illuminated items (even after
adjusting the level of illumination) or
non-illuminated items visible to the
driver. NHTSA stated its belief that, for
the most part, the instances in which
the driver cannot see symbols are of
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short duration, and therefore would not
cause a safety problem if the telltales
and/or their identifiers were not visible
to the driver during that short time
period.

Commenting on the NPRM, and
addressing illumination in general, Mr.
Mac Johnson commented that paragraph
(e) of S5.3.1 Timing of illumination
should be “liberalized” to permit the
telltales to be illuminated at more times
than just the malfunctions or vehicle
conditions the telltales are designed to
indicate, or when the propulsion system
is activated. According to Mr. Johnson,
FMVSS No. 101 should be expanded to
allow the manufacturer the option of
including a “manual test” of any telltale
or group of telltales while electrical
power is on. Being able to test subsets
of all the telltales allows the driver to
see where each is located and what each
looks like. NHTSA has accommodated
Mr. Johnson’s suggestion by deleting the
words “upon propulsion system
activation” from S5.3.1.(e).

Hino Motors asked for an exclusion
from illumination requirements when
the control is “located on the floor, floor
console, steering wheel, or steering
column, or in the area of windscreen
[windshield] header, or to controls for
heating and air conditioning system if
the system * * * does not direct air
directly upon the windscreen.” We note
that this exclusion was included in the
NPRM at S5.3.1(a) at p. 55227 in the
Federal Register. In this final rule, Hino
Motors will find the requested
exemption for the specified controls
from the illumination requirements at
S5.3.1(a) in the second sentence.

TMA asked NHTSA to clarify if it will
continue to allow, for controls and
indicators, adjustment of brightness to a
level that is not visible to a seated
driver. NHTSA’s response is that the
language at S5.3.3(b)(3) allowing “‘levels
of brightness at which [controls, gauges
and the identification of those items] are
not visible” was removed to clean up
the regulatory text. The language at
S5.3.3(b)(3) requires two levels of
brightness, and describes those required
levels. It should be clear that the
manufacturer may provide as many
additional levels of brightness as it
desires. However, the language was of
long standing in FMVSS No. 101, so to
avoid confusion, in this final rule, the
language is restored at S5.3.2.2(d).

B%ue Bird recommended that “‘every
illumination system contain manual
controllability, even though an
automatic system is incorporated.” We
note that, as discussed above, we are
including certain language in S5.3.2.2(d)
that is currently part of the standard but
was omitted from the proposal.

S5.3.2.2(d)(1) states: “If the level of
brightness is adjusted by automatic
means to a point where those items or
their identification are not visible to the
driver, means shall be provided to
enable the driver to restore visibility.”

After considering the comments, we
are adopting the proposed language at
S5.3.2.1 that means shall be provided
for illuminating the indicators,
identifications of indicators and
identifications of controls listed in
Table 1 to make them ““visible to the
driver under daylight and nighttime
driving conditions.”

D. Proposed New Tables

In the NPRM we proposed two tables,
each of which would include both
controls and displays. In Table 1, we
proposed to specify symbols, color
requirements, and whether illumination
is required for controls, telltales, and
indicators for which we proposed
illumination or color requirements. We
noted that the proposed requirement
reflected requirements already in
FMVSS No. 101, Canadian Motor
Vehicle Safety Standard No. 101, ECE
78/316, or are included in the draft GTR
on ‘“Hand controls, telltales, and
indicators.”

We also proposed Table 2, which
would specify symbols for controls,
telltales, and indicators other than those
listed in proposed Table 1. Table 2
would not include color or illumination
requirements. The symbols in each of
the proposed tables were essentially
identical to the ISO symbols, with a few
exceptions. No English words or
abbreviations appeared in the proposed
tables, except that we proposed that the
brake malfunction telltales include the
word ‘“‘Brake” for five years for light
vehicles and eight years for heavy
vehicles.

The proposed expansion of the
FMVSS No. 101 tables was the subject
of most of the public comments. In
general, the commenters addressing this
issue recommended that the agency not
expand Tables 1 and 2.

Most of the commenters addressing
the proposed tables generally stated the
view that symbols would not be as well
understood by the driver as English
words. Some commenters objected to
the number of vehicle functions for
which we proposed to require a specific
symbol.

After considering the public
comments for this final rule, we have
decided not to expand at this time the
symbols or other items listed in FMVSS
No. 101, other than including some
items already required by other
FMVSSs. While we may revisit this
issue in a future rulemaking, we would

want to conduct additional analyses and
possibly research relating to issues
raised by the commenters.

We have, however, decided to adopt
the format of the tables proposed in the
NPRM, to make identifiers easier to find
in the tables. Therefore, in this final
rule, for controls, telltales, and
indicators, Table 1 specifies identifiers,
color requirements and whether
illumination is required for a control,
telltale, or indicator, and specifies
which have illumination or color
requirements. Table 2 specifies
identifiers for controls, telltales, and
indicators other than those listed in
Table 1. No color or illumination
requirements are specified in Table 2.
The final rule at S5.2.3 states:
“Supplementary symbols, words, or
abbreviations may be used at the
manufacturer’s discretion for the
purpose of clarity in conjunction with
any symbol, word, or abbreviation
specified in Table 1 or Table 2.”

In addition, we are addressing
comments made about the following
individual symbols proposed in Table 1
or Table 2 in the NPRM:

TMA commented on the ‘“windshield
defrosting and defogging system”” and
“rear window defrosting and defogging
system” icons. TMA stated that these
“illuminated telltale[s] should be green,
not yellow.” NHTSA notes that Table 1
of this final rule specifies identification
requirements for controls for the
windshield defrosting and defogging
system and rear window defrosting and
defogging system. (These controls are
included in the existing FMVSS No.
101). For these controls, NHTSA
specifies illumination, but not a color.

TMA also commented on tire
malfunction indicators, including ones
indicating low pressure. It stated that
provision should be made for a
pictogram of a truck or tractor as well
as a car.

We note that as part of the agency’s
April 8, 2005 final rule (67 FR 18136)
on Tire Pressure Monitoring Systems
(TPMS), we adopted a symbol depicting
a car for low tire pressure telltales
which identify which tire has low
pressure. That rule requires TPMS on
“new passenger cars, multi-purpose
passenger vehicles, trucks and buses
with a gross vehicle weight rating
(GVWR) of 4,536 kg (10,000 pounds) or
less, except those with dual wheels on
an axle.” Thus, there are presently no
TPMS requirements for buses or trucks
over 4,536 kg, although TPMS could be
provided voluntarily for these vehicles.
We agree that different identification
might be appropriate for telltales for
heavy vehicles. Accordingly, we are
adding a footnote indicating that the
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standard’s requirements for telltales
relating to TPMS apply only to vehicles
subject to the TPMS standard.

TMA commented that requiring the
odometer to spell out “MILES” instead
of “Mi” is overly restrictive. In this final
rule, in Table 2, the odometer must
specify “kilometers or km,” if the unit
of measurement is the kilometer.
Otherwise, no identifier is required.

The American Trucking Association
(ATA) stated that the automatic vehicle
speed indicator does not account for
adaptive cruise control systems, which
maintain headway in either time or
distance from a lead vehicle. Automatic
vehicle speed is a control specified in
Table 1 of this final rule. The control
must be illuminated. In some cases,
adaptive cruise controls are not turned
on or off by the driver, but are regulated
by the vehicle’s computer system.
NHTSA believes that there is no
ambiguity about the systems to which
the automatic vehicle speed control
entry applies, since the entry is of long
standing. Adaptive cruise controls were
developed after the automatic vehicle
speed control entry was created. Thus,
the automatic vehicle speed control
entry in Table 1 does not apply to
adaptive cruise controls.

ATA also commented that the heating
and/or air conditioning fan symbol does
not address the need for engine fan
switches, which can be controlled by
the operator. NHTSA notes that in this
final rule, the control is clearly specified
in Table 1 as “heating and/or air
conditioning fan,” not engine fan. Thus,
the Table 1 requirements apply to
controls for the fan regulating the
vehicle interior’s heating and/or air
conditioning. The Table 1 requirements
do not apply to engine fan controls.
Nothing in this final rule prevents
manufacturers from labeling the engine
fan control as they see fit.

Western Ergonomics, Inc. stated that
allowing speedometers to be indicated
in km/h as an option, rather than as a
requirement (with MPH) is a “‘mistake,”
since many American vehicles are
driven in Canada where the speed limits
are designated in km/h. We note that
although many American cars are
driven in Canada, most of them are not.
Since speed limits in the U.S. are
expressed in MPH, in this final rule we
are only requiring speedometers to be
indicated in MPH. However, the rule
permits manufacturers, at their option,
to designate speedometers in MPH and
km/h. Americans who drive in Canada
(and other parts of the world that use
kilometers) can look for the km/h
designation in the speedometers before
purchasing, leasing, or renting motor
vehicles.

E. Common Space for Displaying
Multiple Messages

At present, FMVSS No. 101 specifies
that a common space may be used to
display messages from any source,
subject to several requirements. One of
the current requirements is that the
telltales for the brake, high beam, turn
signal, and safety belt (telltales of
particular safety significance) may not
be shown in the “common space.” This
requirement ensures that these telltales,
if activated, are always visible to the
driver.

In the September 2003 NPRM, we
proposed to expand the list of telltales
(of particular safety significance) that
could be in a common space, but could
not share a common space with other
specified telltales of particular safety
significance, so the list of telltales
would include: The telltales for any
brake system malfunction; front air bag
malfunction; side air bag malfunction;
low tire pressure; passenger air bag off;
high beam; turn signal; and seat belt. We
proposed in the NPRM that if one of
these telltales is activated, it is required
to displace any other symbol or message
in that common space while the
underlying condition that caused the
telltale’s activation exists.

We did not receive any public
comments on the proposed changes to
the common space for displaying
multiple messages. Therefore, in this
final rule, we are adding to S5.5.2 the
specified telltales of particular safety
significance that we proposed in the
NPRM. S5.5.2 will read: “The telltales
for any brake system malfunction, the
air bag malfunction, the side air bag
malfunction, low tire pressure,
passenger air bag off, high beam, turn
signal and seat belt must not be shown
in the same common space.” The
changes adopted in this final rule
continue to ensure that these telltales of
particular safety significance, if
activated, will always be visible to the
driver, but give vehicle manufacturers
increased flexibility in instrument panel
design.

F. Identification of Multi-Function
Controls

As explained in detail in the
September 2003 NPRM, over the past
several years, we have addressed several
requests for interpretation asking how
FMVSS No. 101’s requirements for
identifying controls apply to advanced
design concepts that use one control to
access many vehicle functions, and that
display those functions on a screen that
is remote from the control. Our
interpretations include one dated June
8, 2000 to a manufacturer whose

identity is confidential, a February 28,
2001 interpretation to Mazda, and a
January 10, 2002 interpretation to
Porsche.

Over the years, we have sought to
interpret FMVSS No. 101 in a broad
manner, to accommodate new
technology. As we explained in our
letter to Porsche, however, there is a
limit to how much we can do by
interpretation as opposed to conducting
rulemaking to facilitate the use of new
technology.

In the NPRM, we stated our belief that
FMVSS No. 101’s current requirement
that the identification for controls “be
placed on or adjacent to the control” has
a particular potential to restrict the use
of these advanced design concepts. The
system that Porsche asked about
included a “combination multi-function
switch/rotary dial,” similar to a joystick,
located on the center console between
the driver’s seat and the front passenger
seat, and a small display screen on the
dashboard. The display screen provided
the identification for the various
functions of the dial, which changed as
different functions were selected. Thus,
the dial needed to be operated in
conjunction with the display screen. As
we explained in our letter to Porsche,
however, the dial (i.e., the control) and
the related display (which provided the
identification for functions of the
control) could not be considered to be
“adjacent,” given the distance between
them.

On November 23, 2001, the agency
received a petition for rulemaking from
the Alliance of Automobile
Manufacturers (Alliance) to eliminate
the adjacency requirement from the
current FMVSS No. 101, S5.2.1(a). The
agency granted the petition and, in the
September 23, 2003 NPRM, addressed
the issues raised in the Alliance
petition. The Alliance stated the view
that the current language of S5.2.1(a)

* * * has become an inadvertent design
restriction on technologically advanced
vehicle control and display systems. The
Alliance further stated that it believes that
such an amendment is needed to facilitate
the introduction of advanced vehicle control
and display systems that can enhance vehicle
safety by reducing the need for a driver to
take his or her eyes [off] the roadway to
operate multiple vehicle controls and by
reducing the potential for driver confusion
that could arise from “information overload”
from multiple identification symbols on a
single control.

The Alliance recommended particular
language to be used to replace S5.2.1(a).

In the NPRM, we noted several
concerns about the Alliance
recommendation and proposed language
that would give a limited exclusion
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from the adjacency requirement if the
control is depicted in a display that is
located in the driver’s view and that
clearly shows all functions available
from that control. We also proposed a
definition for ‘“‘multi-function control”
(as discussed above). Further, we sought
comment on issues related to the use of
multi-function controls and multi-task
displays as well as comment on the

proposed regulatory language itself.
e Alliance and GM commented that

a requirement that the control be
“depicted” in the display (proposed at
S5.1.4(a)) is too design restrictive and
not technically consistent with the
designs of advanced control and display
systems. The Alliance stated that the
control itself is not depicted in the
multi-task display; rather, it is the
function being displayed that is

de'}lgicted.
he Alliance and GM also expressed

concern that the proposed language
stated that ““all” of the vehicle systems
for which control is possible from the
multi-task control must be identified in
the associated multi-task display. They
noted that this language appeared to
extend to controls that NHTSA does not
regulate, such as sound system controls.

hese commenters suggested the
following language for S5.1.4:

S5.1.4 The requirement of S5.1.3
does not apply to a multi-function
control, provided:

(a) The control is associated with a
multi-task display,

(b) The multi-task display is visible to
the driver under the conditions of S5.6.1
and S5.6.2, and

(c) Each system containing any
control listed in column 1 of Table 1
that can be selected from the multi-task
control is identified in the associated
multi-task display. Subfunctions of the
available systems need not be shown on
the top-most layer of the multi-task
display.

In response to these comments, we
believe GM/Alliance’s suggested
language of “associated with” is
insufficient. We believe that the driver
must have some visual clue that the
display contains information about the
functions available from the
multifunction control. However, while a
depiction of the multi-function control
would provide the driver the necessary
information, we agree that it is
unnecessary to limit the identification
to such a depiction. Accordingly, the
final rule provides, as one of the
conditions that must be met in order for
a multi-function control not to be
subject to the identification adjacency
requirement, that the associated multi-
task display must identify the multi-
function control with which it is
associated graphically or using words. It

is up to the manufacturer to decide
which identifying graphics or words to

use for its design.

As to the identification of the
functions operated by the multi-
function control, we note that there are
many potential designs that
manufacturers could use. Some but not
all designs may involve multiple layers.
A multi-layer design might include
several vehicle systems that are
depicted on the top-most layer, e.g.,
climate, navigation, and audio, whose
specific control functions are operated
by scrolling through one or more
subsequent layers. For example,
selection of “climate” by a vehicle
operator might lead to a second layer
depicting heating and cooling, the
selection of which leads to a third
screen depicting temperature and fan
speed.

We agree with the Alliance that it
would not be appropriate to require the
various subsystems to be depicted on
the top-most layer. There would often
not be space to depict all such
subsystems and, even if there were,
identification of numerous subsystems
might create a cluttered appearance and
cause confusion. Also, recognizing the
large variety of potential designs, we
want to take care not to establish
requirements that may be unnecessarily
design-restrictive.

We believe it is appropriate to focus
on requirements for the identification to
be provided in two situations: (1) the
top-most layer of any multi-function
control that has layers, and (2) the
identification of active functions of
controls listed in Tables 1 and 2, i.e.,
functions that are immediately affected
by operation of the control to change the
state of the vehicle or subsystem.

Accordingly, for the final rule, S5.1.4
states:

S5.1.4 The requirement of S5.1.3
does not apply to a multi-function
control, provided the multi-function
control is associated with a multi-task
display that:

(a) Is visible to the driver under the
conditions of S5.6.1 and S5.6.2,

(b) Identifies the multi-function
control with which it is associated
graphically or using words,

(c) For multi-task displays with
layers, identifies on the top-most layer
each system for which control is
possible from the associated multi-
function control, including systems not
otherwise regulated by this standard.
Subfunctions of the available systems
need not be shown on the top-most
layer of the multi-task display, and

(d) Identifies the controls of Table 1
and Table 2 with the identification
specified in those tables or otherwise
required by this standard, whenever

those are the active functions of the
multi-function control. For lower levels
of multi-task displays with layers,
identification is permitted but not
required for systems not otherwise
regulated by this standard.

As to the Alliance’s concern that
identification is required for controls
that FMVSS No. 101 does not otherwise
regulate, we note that, for the final rule,
such additional identification is very
limited. First, since S5.1.4 simply
provides an exception to S5.1.3, it only
has application for controls that include
functions specifically regulated by
FMVSS No. 101. Second, the rule only
requires identification of additional
items (not otherwise regulated by the
standard) for the top-most layer of the
associated multi-task display.

We believe that to the extent
manufacturers include additional
functions (not otherwise regulated by
FMVSS No. 101) as part of the same
multi-function control that includes
items listed in the standard, it would be
confusing if those additional functions
were not identified. This could make it
more difficult for users to operate the
control for the items specifically
addressed by FMVSS No. 101. However,
under the final rule, manufacturers may
identify the additional functions in any
way they choose, and the requirement
only applies to the top-most layer of the
associated multi-task display. We do not
believe this will be burdensome and, in
fact, believe manufacturers would be
highly likely to provide such
identification in the absence of such a
requirement.

We are also requiring that the controls
of Table 1 and Table 2 be identified
with the identification specified in
those tables or otherwise required by the
standard, whenever those are the active
functions of the multi-function control.

We note that for a multi-task display
with layers, paragraph (c) would require
identification on the top-most layer of
each system for which control is
possible from the associated multi-
function control, including systems not
otherwise regulated by this standard.
Paragraph (d) would then require any
controls listed in Table 1 and Table 2 to
be identified with the identification
specified in those tables or otherwise
required by this standard, whenever
those are the active functions of the
multi-function control.

It is possible that there could be one
or more intermediate layers that are not
active, e.g., layers which are used not to
immediately change the state of the
vehicle or subsystem but instead take
the user to a specific control that is
active. We are not specifying



48302 Federal Register/Vol. 70,

No. 158/ Wednesday, August 17, 2005/Rules and Regulations

identification requirements for such
intermediate, non-active layers.

To illustrate this, we will consider the
following example of a multi-function
control with an associated multi-
function display. The top-most layer of
the display includes several systems,
including climate control.

FIGURE 1.—ILLUSTRATIVE EXAMPLE OF
SYSTEMS AND CONTROLS VISIBLE
ON DIFFERENT LAYERS OF A MULTI-
TASK DISPLAY

System or function visible on
display Layer
Climate ....ccocveiiiiieeee 1 (top-most)
Heat, CoOl .....ccceevveeiriieeeen, 2
Temperature Setting Fan 3
Speed.

Paragraph (c) would require
identification of the climate system on
the top-most layer. Since heating and air
conditioning system (as well as heating
and/or air conditioning fan) are listed in
Table 1, paragraph (d) would require the
controls to be identified with the
identification specified in the table or
otherwise required by the standard,
whenever they are the active functions
of the multi-function control.

As to the second layer, identification
would be required if heat/cool were
active functions, e.g., if selection of
heat/cool activated and deactivated the
heating or air conditioning systems.
Identification would not be required if
selection of heat/cool did nothing more
than move the multi-task display to the
next level.

As to layer 3, assuming that
temperature setting and fan speed are
active functions, paragraph (d) would
require the controls to be identified with
the identification specified in the table
or otherwise required by the standard.
The table specifies a symbol for heating
and/or air conditioning fan control.
While the table doesn’t specifically
mention temperature setting, paragraph
S5.2.8 requires identification to be
provided for each function of any
heating and air conditioning system
control, and for the extreme positions of
any such control that regulates a
function over a quantitative range. If
this identification is not specified in the
tables, as in this case, it must be in word
or symbol form unless color coding is
used. If color coding is used to identify
the extreme positions of a temperature
control, the hot extreme must be
identified by the color red and the cold
extreme by the color blue.

It is possible that there could be one
or more intermediate layers that are not
active, e.g., layers which are used not to

immediately change the state of the
vehicle or subsystem but instead take
the user to a specific control that is
active. We are not specifying
identification requirements for such
intermediate, non-active layers.

In its comments, Western Ergonomics,
Inc. (WEI) asked whether the multi-
function control itself must be labeled if
a screen shows all the functions. WEI
expressed the view that it ““seems
appropriate to label the control itself in
order for the operator to know which of
several controls it is. This is more the
case in larger trucks.” In response,
NHTSA notes that in the final rule,
S5.1.4 excludes all multi-function
controls (including the main multi-
function control) from the “on or
adjacent to” requirement, as long as the
control is associated with a multi-task
display that meets the specified
conditions. Nothing in S5.1.4 prohibits
the manufacturer from labeling the main
multi-function control to meet the “on
or adjacent to” requirement.

American Honda, addressing the issue
of multi-function controls, stated that
limiting FMVSS No. 101 to only those
controls and displays that are related to
motor vehicle safety, and are required
by other FMVSSs would minimize the
issues raised by regulating multi-
function controls. American Honda also
expressed the view that ““it remains
important that critical controls, such as
ignition switches, gear selection
controls, headlight switches, windshield
wipers, etc., must remain independent
from multi-function controls and
instantly accessible at all times.”
Regarding American Honda’s suggestion
that certain controls should not be
permitted as part of a multi-function
control system, NHTSA notes that since
it did not propose, in the NPRM, to
prohibit specific controls from being
part of a multi-function control system,
we are not addressing this issue by
regulation at this time.

Federal Express commented that a
multi-task display or a multi-function
control must provide the driver audible
or tactile feedback when a function
occurs, so as to minimize the time a
driver’s focus is on the display. NHTSA
notes that the issue of requiring audible
or tactile feedback in conjunction with
multi-function controls is outside the
scope of this rulemaking. However, we
note that nothing in FMVSS No. 101
prevents a manufacturer from providing
such audible or tactile feedback on a
multi-function control system.

G. No Conforming Amendments to
Other Standards

In the NPRM, we noted that several
other safety standards include

requirements that could be affected by
the proposed changes to FMVSS No.
101. We stated that we would make any
necessary conforming amendments to
those standards as part of the final rule
amending FMVSS No. 101. In this final
rule, because we have decided to keep
all the current identifiers for telltales,
and have included no new controls,
telltales or indicators in Table 1 or Table
2, no conforming amendments to other
FMVSSs are necessary. Changes made to
FMVSS No. 101 as a result of the April
8, 2005 (67 FR 18136) final rule on Tire
Pressure Monitoring Systems (TPMS)
are included in this final rule.

H. Location and Visibility Requirements

In response to the NPRM, AIAM
recommended that the requirements in
FMVSS No. 101 be limited to “safety
critical” controls, telltales, and
indicators. AIAM stated that a more
limited scope would still facilitate
international harmonization since
manufacturers would not be prohibited
from using the international symbols if
they chose to do so. AIAM also noted
that each control listed in Table 1 must
be located so as to be operable by the
driver and that S5.1.2 requires that
telltales and indicators listed in Table 1
or Table 2 must be visible to the driver.
AIAM noted that certain proposed Table
1 or Table 2 items were not intended to
be controlled by the driver while the
vehicle is in motion. As examples,
AIAM cited seat adjustment controls
(not necessarily for the driver’s seat),
child lock controls, and controls for
heating and air conditioning systems in
the rear compartment areas.

NHTSA notes that, as discussed
above, we are limiting FMVSS No. 101
controls to only those that are already
specified in Tables 1 or 2, or in another
FMVSS. Thus, AIAM’s comments are
made moot.

I Other Issues

1. Combining Controls

In the NPRM, NHTSA asked for
comment on whether there are any
controls which, for safety reasons,
should not be combined with other
controls. TMA recommended that the
parking brake, horn and hood opener
controls should not be combined with
any other controls. The Alliance stated
that it did not believe that there is any
need to regulate or restrict the
combination of controls unless NHTSA
has evidence or reason to believe that
the combination of any particular
controls would introduce adverse safety
consequences.

As NHTSA stated earlier in
Subsection F. on multi-function
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controls, in the NPRM, it did not
propose to prohibit the combination of
specific controls. NHTSA is not
adopting any requirements in this area.

2. Color

In the NPRM, NHTSA proposed
language at S5.4.2 that stated: “Any
indicator or telltale not listed in Table
1 and any identification of that indicator
or telltale must not be a color that masks
the driver’s ability to recognize any
telltale, control or indicator listed in
Table 1.” TMA suggested the following
alternative language: “Any indicator or
telltale not listed in Table 1 and any
identification of that indicator or telltale
must be in a color that cannot be
confused with or that masks any other
indicator or telltale listed in Table 1.”

NHTSA notes that TMA’s suggested
language does not state that indicators
or telltales must not be in a color that
masks the driver’s ability to recognize
any telltale, control or indicator listed in
Table 1 (emphasis added). Since it
believes in the importance of regulating
the driver’s ability to recognize telltales,
controls and indicators, NHTSA will
adopt as final the language it proposed
at 5§5.4.2.

IV. Leadtime and Cost

In response to the NPRM, TMA agreed
that the proposed eight year lead time
for heavy truck manufacturers is
appropriate. The Alliance stated that it
is “premature” to set an effective date
for vehicles to comply with an amended
FMVSS No. 101. It was concerned about
the proposed requirements for expanded
standardized control and display
identifications.

We are making the standard effective
180 days after publication, but
providing a later compliance date for
heavy vehicles.

For light vehicles, the amendments
will not require design changes but will
instead relieve restrictions. An
important purpose of this final rule is to
update the standard so that it
appropriately addresses advanced
multi-function controls. Since NHTSA
has ensured that the telltales, indicators
and controls specified in Tables 1 and
2 are all presently specified in FMVSS
No. 101 or are specified in other
FMVSSs, amendments to Tables 1 and
2 should have no substantive effects for
manufacturers of vehicles under 4,536
kg GVWR. Moreover, the other changes
made to the standard will not require
changes to current light vehicles.

Design changes will be required for
vehicles with GVWRs of 4,536 kg.
(10,000 pounds) or greater, since these
vehicles have not previously been
subject to FMVSS No. 101’s

requirements for identification and
illumination of displays. In this final
rule, we recognize that heavy vehicles
have a longer redesign cycle than do
passenger vehicles. Thus, for vehicles of
4,536 kg GVWR or greater, the
compliance date for the new
requirements for telltales and indicators
is approximately eight years after
publication.

Early voluntary compliance with the
provisions of this final rule is permitted
immediately.

V. Final Rule

In this final rule, NHTSA amends
FMVSS No. 101 as described in the
sections above. The new rule extends
the standard’s telltale and indicator
requirements to vehicle of Gross Vehicle
Weight Rating (GVWR) 4,536 kilograms
(10,000 pounds) and over, updates the
standard’s requirements for multi-
function controls and multi-task
displays to make the requirements
appropriate for advanced systems, and
reorganizes the standard to make it
easier to read. Table 1 and Table 2
continue to include only those symbols
and words previously specified in the
controls and displays standard or in
another Federal motor vehicle safety
standard. However, both Tables 1 and 2
have been reorganized to make the
symbols and words easier to find.

VI. Statutory Bases for the Rulemaking

We have issued this final rule
pursuant to our statutory authority.
Under 49 U.S.C. Chapter 301, Motor
Vehicle Safety (49 U.S.C. 30101 et seq.),
the Secretary of Transportation is
responsible for prescribing motor
vehicle safety standards that are
practicable, meet the need for motor
vehicle safety, and are stated in
objective terms. 49 U.S.C. 30111(a).
When prescribing such standards, the
Secretary must consider all relevant,
available motor vehicle safety
information. 49 U.S.C. 30111(b). The
Secretary must also consider whether a
proposed standard is reasonable,
practicable, and appropriate for the type
of motor vehicle or motor vehicle
equipment for which it is prescribed
and the extent to which the standard
will further the statutory purpose of
reducing traffic accidents and deaths
and injuries resulting from traffic
accidents. Id. Responsibility for
promulgation of Federal motor vehicle
safety standards was subsequently
delegated to NHTSA. 49 U.S.C. 105 and
322; delegation of authority at 49 CFR
1.50.

As a Federal agency, before
promulgating changes to a Federal
motor vehicle safety standard, NHTSA

also has a statutory responsibility to
follow the informal rulemaking
procedures mandated in the
Administrative Procedure Act at 5
U.S.C. Section 553. Among these
requirements are Federal Register
publication of a general notice of
proposed rulemaking, and giving
interested persons an opportunity to
participate in the rulemaking through
submission of written data, views or
arguments. After consideration of the
public comments, we must incorporate
into the rules adopted, a concise general
statement of the rule’s basis and
purpose.

The agency has carefully considered
these statutory requirements in
promulgating this final rule to amend
FMVSS No. 101. As previously
discussed in detail, we have solicited
public comment in an NPRM and have
carefully considered the public
comments before issuing this final rule.
As aresult, we believe that this final
rule reflects consideration of all relevant
available motor vehicle safety
information. Consideration of all these
statutory factors has resulted in the
following decisions in this final rule.

In the NPRM, we proposed to expand
Tables 1 and 2 to make FMVSS No. 101
include the use of a graphic symbol set
established by the International
Standards Organization (ISO)
specifically for controls and displays in
motor vehicles, ISO 2575:2000, to make
FMVSS No. 101 applicable to all
“vehicles” of 4,536 kilograms (10,000
pounds) and greater, and to except
multi-function controls and multi-task
displays from the “on or adjacent to”
requirement for identifying controls.
Some commenters questioned the safety
need to include all the ISO 2575:2000
symbols in FMVSS No. 101, and
whether FMVSS No. 101 should be
made applicable to vehicles of 4,536 kg
GVWR and greater. In this final rule,
NHTSA stated that after considering the
comments, we have decided to retain
the content of Tables 1 and 2 as
specified in the current FMVSS No. 101,
and to specify no others. However, we
have decided to adopt the format of the
tables proposed in the NPRM, to make
identifiers easier to find in the tables.
Therefore, in this final rule, for controls,
telltales, and indicators, Table 1
specifies identifiers, color requirements
and whether illumination is required for
a control, telltale, or indicator, and
specifies which have illumination or
color requirements. Table 2 specifies
identifiers for controls, telltales, and
indicators other than those listed in
Table 1. No color or illumination
requirements are specified in Table 2.
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We have also decided to extend the
standard’s telltale and indicator
requirements to vehicles of 4,536 kg
GVWRs and greater. We have also
adopted a limited exclusion for multi-
function controls and multi-task
displays from FMVSS No. 101’s “‘on or
adjacent to” identification requirements
for controls.

As indicated, we have thoroughly
reviewed the public comments and
adopted a final rule in light of
comments. In the instances where we
did not adopt a comment, we explain
why we did not adopt the comment. We
believe that this final rule amending
FMVSS No. 101 meets the need for
safety.

VII. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations or recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

We have considered the impact of this
rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed by the Office of
Management and Budget under E.O.
12866, “Regulatory Planning and
Review.” The rulemaking action is also
not considered to be significant under
the Department’s Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979).

For the following reasons, NHTSA
concludes that this final rule will not
have any quantifiable cost effect on

motor vehicle manufacturers. We
believe that for vehicles of less than
4,536 kg GVWR, all vehicle
manufacturers already identify each
control, telltale or indicator provided in
vehicles they manufacture, as specified
in this final rule or in another Federal
motor vehicle safety standard. For
manufacturers of vehicles of 4,536 kg
GVWR and over, in this final rule, we
are providing approximately eight years
of leadtime, which is enough time for
manufacturers to make necessary
vehicle changes that coincide with
continuous design changes in the
affected motor vehicles for future model
years.

We believe that as a result of this final
rule, vehicle manufacturers would
include minimal costs to make the
identifications meet FMVSS No. 101.
Manufacturers of motor vehicles under
4,536 kg GVWR must already meet the
requirements specified in the two tables
in this final rule. This final rule removes
a regulatory restriction (for multi-
function controls) requiring
identification “on or adjacent to”’ the
controls. This final rule specifies the
symbols that must be used to identify
each control, telltale or indicator in a
motor vehicle. This requirement applies
only if that control, telltale or indicator
were listed in one of the two tables in
this final rule, or in another Federal
motor vehicle safety standard.

Because the economic effects of this
final rule are so minimal, no further
regulatory evaluation is necessary.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small governmental jurisdictions). The
Small Business Administration’s
regulations at 13 CFR Part 121 define a
small business, in part, as a business
entity “which operates primarily within
the United States.” (13 CFR
§121.105(a)). No regulatory flexibility
analysis is required if the head of an
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
The SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic

impact on a substantial number of small
entities.

The Administrator has considered the
effects of this rulemaking action under
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) and certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities. The statement
of the factual basis for the certification
is that for vehicles of less than 4,536 kg
GVWR, all vehicle manufacturers
(including small manufacturers) already
identify each control, telltale or
indicator provided in vehicles they
manufacture, as specified in this final
rule or in another Federal motor vehicle
safety standard. For small
manufacturers of vehicles of 4,536 kg
GVWR and over, in this final rule, we
are providing approximately eight years
of leadtime, which is enough time for
manufacturers to make necessary
vehicle changes that coincide with
continuous design changes in the
affected motor vehicles for future model
years. For manufacturers of motor
vehicles with multi-function controls,
we are relieving a regulatory restriction.

For these reasons, and for the reasons
described in our discussion on
Executive Order 12866 and DOT
Regulatory Policies and Procedures,
NHTSA concludes that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

C. National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
significant impact on the quality of the
human environment.

D. Executive Order 13132 (Federalism)

Executive Order 13132 requires
NHTSA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” The Executive Order
defines “policies that have federalism
implications” to include regulations
that have “substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, NHTSA may not issue a
regulation with Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
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necessary to pay the direct compliance
costs incurred by State and local
governments, or the agency consults
with State and local officials early in the
process of developing the regulation.
NHTSA also may not issue a regulation
with Federalism implications and that
preempts State law unless the agency
consults with State and local officials
early in the process of developing the
regulation.

NHTSA has analyzed this rulemaking
action in accordance with the principles
and criteria set forth in Executive Order
13132. The agency has determined that
this rule will not have sufficient
federalism implications to warrant
consultation with State and local
officials or the preparation of a
federalism summary impact statement.
This rule will not have any substantial
effects on the States, or on the current
Federal-State relationship, or on the
current distribution of power and
responsibilities among the various local
officials. The reason is that this final
rule applies to motor vehicle
manufacturers, and not to the States or
local governments. Thus, the
requirements of Section 6 of the
Executive Order do not apply.

E. Executive Order 12988 (Civil Justice
Reform)

Pursuant to Executive Order 12988
“Civil Justice Reform,” we have
considered whether this final rule
would have any retroactive effect.
NHTSA concludes that this final rule
will not have any retroactive effect.
Under 49 U.S.C. 30103, whenever a
Federal motor vehicle safety standard is
in effect, a State may not adopt or
maintain a safety standard applicable to
the same aspect of performance which
is not identical to the Federal standard,
except to the extent that the state
requirement imposes a higher level of
performance and applies only to
vehicles procured for the State’s use. 49
U.S.C. 30161 sets forth a procedure for
judicial review of final rules
establishing, amending, or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid Office of
Management and Budget (OMB) control
number. This final rule does not require
any collections of information, or

recordkeeping or retention requirements
as defined by the OMB in 5 CFR Part
1320.

G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs NHTSA to use voluntary
consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs the agency to provide
Congress, through the OMB,
explanations when we decide not to use
available and applicable voluntary
consensus standards.

After conducting a search of available
sources, we have determined that there
is an applicable voluntary consensus
standard. That standard is the
International Standards Organization’s
(ISO) Standard 2575:2000. We are using
some of the symbols from that Standard
in Table 1 and Table 2 of this final rule.

H. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with base year of
1995). Before promulgating a rule for
which a written statement is needed,
section 205 of the UMRA generally
requires NHTSA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows NHTSA to adopt an alternative
other than the least costly, most cost-
effective or least burdensome alternative
if the agency publishes with the final
rule an explanation why that alternative
was not adopted.

This rule will not result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the

private sector of more than $100 million
annually. Accordingly, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

L Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make this
rulemaking easier to understand?

We have solicited comments on the
Plain Language implications of the
NPRM in the Federal Register
document of September 23, 2003 (68 FR
55217) on p. 55225. We received no
comments on the Plain Language issue.

J. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
and Tires.

m In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30166, and 30177; delegation of authority at
49 CFR 1.50.

m 2. Section 571.101 is revised to read as
follows:
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§571.101 Standard No. 101, Controls,
telltales, and indicators.

S1. Scope. This standard specifies
performance requirements for location,
identification, color, and illumination of
motor vehicle controls, telltales and
indicators.

S2. Purpose. The purpose of this
standard is to ensure the accessibility,
visibility and recognition of motor
vehicle controls, telltales and indicators,
and to facilitate the proper selection of
controls under daylight and nighttime
conditions, in order to reduce the safety
hazards caused by the diversion of the
driver’s attention from the driving task,
and by mistakes in selecting controls.

S3. Application. This standard
applies to passenger cars, multipurpose
passenger vehicles, trucks, and buses.

S4. Definitions.

Adjacent, with respect to a control,
telltale or indicator, and its identifier
means:

(a) The identifier is in close proximity
to the control, telltale or indicator; and

(b) No other control, telltale,
indicator, identifier or source of
illumination appears between the
identifier and the telltale, indicator, or
control that the identifier identifies.

Common space means an area on
which more than one telltale, indicator,
identifier, or other message may be
displayed, but not simultaneously.

Control means the hand-operated part
of a device that enables the driver to
change the state or functioning of the
vehicle or a vehicle subsystem.

Indicator means a device that shows
the magnitude of the physical
characteristics that the instrument is
designed to sense.

Identifier means a symbol, word, or
words used to identify a control, telltale,
or indicator.

Multi-function control means a
control through which the driver may
select, and affect the operation of, more
than one vehicle function.

Multi-task display means a display on
which more than one message can be
shown simultaneously.

Telltale means an optical signal that,
when illuminated, indicates the
actuation of a device, a correct or
improper functioning or condition, or a
failure to function.

S5. Requirements. Each passenger car,
multipurpose passenger vehicle, truck
and bus that is fitted with a control, a
telltale or an indicator listed in Table 1
or Table 2 must meet the requirements
of this standard for the location,
identification, color, and illumination of
that control, telltale or indicator.
However, the requirements for telltales
and indicators do not apply to vehicles
with GVWRs of 4,536 kg or greater if

these specified vehicles are
manufactured before September 1, 2013.

S5.1 Location

S5.1.1 The controls listed in Table 1
and in Table 2 must be located so they
are operable by the driver under the
conditions of S5.6.2.

S5.1.2 The telltales and indicators
listed in Table 1 and Table 2 and their
identification must be located so that,
when activated, they are visible to a
driver under the conditions of S5.6.1
and S5.6.2.

S5.1.3 Except as provided in S5.1.4,
the identification for controls, telltales
and indicators must be placed on or
adjacent to the telltale, indicator or
control that it identifies.

S5.1.4 The requirement of S5.1.3
does not apply to a multi-function
control, provided the multi-function
control is associated with a multi-task
display that:

(a) Is visible to the driver under the
conditions of S5.6.1 and S5.6.2,

(b) Identifies the multi-function
control with which it is associated
graphically or using words,

(c) For multi-task displays with
layers, identifies on the top-most layer
each system for which control is
possible from the associated multi-
function control, including systems not
otherwise regulated by this standard.
Subfunctions of the available systems
need not be shown on the top-most
layer of the multi-task display, and

(d) Identifies the controls of Table 1
and Table 2 with the identification
specified in those tables or otherwise
required by this standard, whenever
those are the active functions of the
multi-function control. For lower levels
of multi-task displays with layers,
identification is permitted but not
required for systems not otherwise
regulated by this standard.

(e) Does not display telltales listed in
Table 1 or Table 2.

S5.2 Identification

S5.2.1 Except for the Low Tire
Pressure Telltale, each control, telltale
and indicator that is listed in column 1
of Table 1 or Table 2 must be identified
by the symbol specified for it in column
2 or the word or abbreviation specified
for it in column 3 of Table 1 or Table
2. If a symbol is used, each symbol
provided pursuant to this paragraph
must have the proportional dimensional
characteristics of the symbol as it
appears in Table 1 or Table 2. The Low
Tire Pressure Telltale (either the display
identifying which tire has low pressure
or the display which does not identify
which tire has low pressure) shall be
identified by the appropriate symbol

designated in column 4, or both the
symbol in column 4 and the words in
column 3. No identification is required
for any horn (i.e., audible warning
signal) that is activated by a lanyard or
for a turn signal control that is operated
in a plane essentially parallel to the face
plane of the steering wheel in its normal
driving position and which is located on
the left side of the steering column so
that it is the control on that side of the
column nearest to the steering wheel
face plane.

S5.2.2 Any symbol, word, or
abbreviation not shown in Table 1 or
Table 2 may be used to identify a
control, a telltale or an indicator that is
not listed in those tables.

S5.2.3 Supplementary symbols,
words, or abbreviations may be used at
the manufacturer’s discretion in
conjunction with any symbol, word, or
abbreviation specified in Table 1 or
Table 2.

S5.2.4

S5.2.5 A single symbol, word, or
abbreviation may be used to identify
any combination of the control,
indicator, and telltale for the same
function.

S5.2.6 Except as provided in S5.2.7,
all identifications of telltales, indicators
and controls listed in Table 1 or Table
2 must appear to the driver to be
perceptually upright. A rotating control
that has an “off” position shall appear
to the driver perceptually upright when
the rotating control is in the “off”
position.

S5.2.7 The identification of the
following items need not appear to the
driver to be perceptually upright:

(a) A horn control;

(b) Any control, telltale or indicator
located on the steering wheel, when the
steering wheel is positioned for the
motor vehicle to travel in a direction
other than straight forward; and

(c) Any rotating control that does not
have an “off”” position.

S5.2.8 Each control for an automatic
vehicle speed system (cruise control)
and each control for heating and air
conditioning systems must have
identification provided for each
function of each such system.

S5.2.9 Each control that regulates a
system function over a continuous range
must have identification provided for
the limits of the adjustment range of that
function. If color coding is used to
identify the limits of the adjustment
range of a temperature function, the hot
limit must be identified by the color red
and the cold limit by the color blue. If
the status or limit of a function is shown
by a display not adjacent to the control
for that function, both the control

[Reserved]
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(unless it is a multi-function control
complying with S5.1.4) and the display
must be independently identified as to
the function of the control, in
compliance with S5.2.1, on or adjacent
to the control and on or adjacent to the
display.

Example 1. A slide lever controls the
temperature of the air in the vehicle heating
system over a continuous range, from no heat
to maximum heat. Since the control regulates
a single function over a quantitative range,
only the extreme positions require
identification.

Example 2. A switch has three positions,
for heat, defrost, and air conditioning. Since
each position regulates a different function,
each position must be identified.

S5.3 IMlumination
S5.3.1 Timing of illumination

(a) Except as provided in S5.3.1(c),
the identifications of controls for which
the word “Yes” is specified in column
5 of Table 1 must be capable of being
illuminated whenever the headlamps
are activated. This requirement does not
apply to a control located on the floor,
floor console, steering wheel, steering
column, or in the area of windshield
header, or to a control for a heating and
air-conditioning system that does not
direct air upon the windshield.

(b) Except as provided in S5.3.1(c),
the indicators and their identifications
for which the word “Yes” is specified
in column 5 of Table 1 must be
illuminated whenever the vehicle’s
propulsion system and headlamps are
activated.

(c) The indicators, their
identifications and the identifications of
controls need not be illuminated when
the headlamps are being flashed or
operated as daytime running lamps.

(d) At the manufacturer’s option, any
control, indicator, or their
identifications may be capable of being
illuminated at any time.

(e) A telltale must not emit light
except when identifying the
malfunction or vehicle condition it is
designed to indicate, or during a bulb

check.

S5.3.2 Brightness of illumination of
controls and indicators

S5.3.2.1 Means must be provided for
illuminating the indicators,
identifications of indicators and
identifications of controls listed in
Table 1 to make them visible to the
driver under daylight and nighttime
driving conditions.

S5.3.2.2 The means of providing the
visibility required by S5.3.2.1:

(a) Must be adjustable to provide at
least two levels of brightness;

(b) At the lower level of brightness,
the identification of controls and
indicators must be barely discernible to
the driver who has adapted to dark
ambient roadway condition;

(c) May be operable manually or
automatically; and

(d) May have levels of brightness at
which those items and identification are
not visible.

(1) If the level of brightness is
adjusted by automatic means to a point
where those items or their identification
are not visible to the driver, means shall
be provided to enable the driver to
restore visibility.

S5.3.3 Brightness of telltale
illumination

(a) Means must be provided for
illuminating telltales and their
identification sufficiently to make them
visible to the driver under daylight and
nighttime driving conditions.

(b) The means for providing the
required visibility may be adjustable
manually or automatically, except that
the telltales and identification for
brakes, highbeams, turn signals, and
safety belts may not be adjustable under
any driving condition to a level that is
invisible.

S5.3.4 Brightness of interior lamps

Any source of illumination that is:

(a) Within the passenger compartment
of a motor vehicle;

(b) Located in front of a transverse
vertical plane 110 mm behind the H-
point of the driver’s seat while in its
rearmost driving position;

(c) Capable of being activated while
the motor vehicle is in motion; and

(d) Neither a telltale nor a source of
illumination used for the controls and
indicators listed in Table 1 or Table 2,
must have a means for the driver to turn
off that source under the conditions of
S5.6.2.

S5.3.5 The provisions of S5.3.4 do
not apply to buses that are normally
operated with the passenger
compartment illuminated.

S5.4 Color

S5.4.1 The light of each telltale
listed in Table 1 must be of the color
specified for that telltale in column 6 of
that table.

S5.4.2 Any indicator or telltale not
listed in Table 1 and any identification
of that indicator or telltale must not be
a color that masks the driver’s ability to
recognize any telltale, control, or
indicator listed in Table 1.

S5.4.3 Each symbol used for the
identification of a telltale, control or
indicator must be in a color that stands
out clearly against the background.

S5.4.4 The filled-in part of any
symbol in Table 1 or Table 2 may be
replaced by its outline and the outline
of any symbol in Table 1 or Table 2 may
be filled in.

S5.5 Common space for displaying
multiple messages

S$5.5.1 A common space may be
used to show messages from any
sources, subject to the requirements in
S5.5.2 through S5.5.6.

S5.5.2 The telltales for any brake
system malfunction, the air bag
malfunction, the side air bag
malfunction, low tire pressure,
passenger air bag off, high beam, turn
signal, and seat belt must not be shown
in the same common space.

S$5.5.3 The telltales and indicators
that are listed in Table 1 and are shown
in the common space must illuminate at
the initiation of any underlying
condition.

S5.5.4 Except as provided in S5.5.5,
when the underlying conditions exist
for actuation of two or more telltales,
the messages must be either:

(a) Repeated automatically in
sequence, or

(b) Indicated by visible means and
capable of being selected for viewing by
the driver under the conditions of
S5.6.2.

S$5.5.5 In the case of the telltale for
a brake system malfunction, air bag
malfunction, side air bag malfunction,
low tire pressure, passenger air bag off,
high beam, turn signal, or seat belt that
is designed to display in a common
space, that telltale must displace any
other symbol or message in that
common space while the underlying
condition for the telltale’s activation
exists.

S5.5.6(a) Except as provided in
S5.5.6(b), messages displayed in a
common space may be cancelable
automatically or by the driver.

(b) Telltales for high beams, turn
signal, low tire pressure, and passenger
air bag off, and telltales for which the
color red is required in Table 1 must not
be cancelable while the underlying
condition for their activation exists.

S5.6 Conditions

S5.6.1 The driver has adapted to the
ambient light roadway conditions.

S5.6.2 The driver is restrained by
the seat belts installed in accordance
with 49 CFR 571.208 and adjusted in
accordance with the vehicle
manufacturer’s instructions.

BILLING CODE 4910-59-P
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Table 1
Controls, Telltales, and Indicators
with Illumination or Color Requirements '
Column 1 Column 2 Column 3 Column 4 Column 5 Column 6
ITEM SYMBOL WORDS OR | FUNCTION | ILLUMIN- COLOR
- ABBRE- ATION
VIATIONS
Highbeam —_—
— o 1 . Blue or
— Telltale Green
2,4
Turn signals : : Control — —
2,5 Telltale J— Green 3
Hazard warning signal : Hazard Control Yes —
— Telltale — —
2 6
rodionsilmatr, | ) |MerLmms
arker lambs :0 O:' or Control Yes —
marker lamp MK Lps
2 7 7
Windshield wiping system Wiper
(continuous) or Control Yes -
Wipe
Windshield washing system Rt Washer
@ or Control Yes —
- Wash
Windshield washing and NSO Washer-Wiper
wiping system combined or Control Yes —
Wash-Wipe
Windshield defrosting and Defrost, Defog
defogging system or Control Yes —
Def.
Rear window defrosting and Rear Defrost,
defogging system ttt Rear Defog, Control Yes —
1) Rear Def., or

R-Def.
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Table 1
Controls, Telltales, and Indicators
with Illumination or Color Requirements !
Column 1 Column 2 Column 3 Column 4 Column 5 Column 6
ITEM SYMBOL WORDS OR | FUNCTION | ILLUMIN- COLOR
ABBRE- ATION
VIATIONS
Brake system malfunction 3
may include Stop Lamp failure - Brake Telltale o Red
Antilock brake system Antilock,
malfunction for vehicles — Anti-lock, or Telltale - Yellow
subject to FMVSS 105 or 135 ABS g
Malfunction in Variable Brake Brake
Proportioning System - Proportioning Telltale — Yellow
8
Regenerative brake system . RBS or Telltal -
malfunction ABS/RBS ¢ etate Yellow
Malfunction in antilock ABS
system for vehicles other than — or Telltale — Yellow
trailers subject to FMVSS 121 Antilock g
Antilock brake system Trailer ABS
trailer fault for vehicles — or Telltale — Yellow
subject to FMVSS 121 Trailer Antilock
Brake Pressure Brake
(for vehicles subject to — Pressure Telltale — Red3
FMVSS 105 or 135) 8
Low brake fluid condition Brake
(for vehicles subject to - Fluid Telltale - Red3
FMVSS 105 or 135) 8
Parking brake applied Park or 3
(for vehicles subject to o Parking Brake Telltale - Red
FMVSS 105 or 135) 8
Brake lining wear-out condition
(for vehicles subject to — Brake Wear Telltale - Red
FMVSS 105 or 135) 8
Fuel level Telltale — —
EB or Bﬁ Fuel
Indicator Yes —
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Table 1

Controls, Telltales, and Indicators

with Illumination or Color Requirements

Column 1 Column 2 Column 3 Column 4 Column 5 Column 6
ITEM SYMBOL WORDS OR | FUNCTION | ILLUMIN- COLOR
ABBRE- ATION
VIATIONS
Engine oil pressure Telltale — —
=7 oil
° Indicator Yes —
Engine coolant temperature Telltale — _
' Temp
_~ -—
o~ Indicator Yes —
Electrical charge Volts or Telltale - -
Charge or
Amp Indicator Yes —
Engine stop — Engine Control Yes —
Stop
10
Automatic vehicle speed . . Control Yes —
(cruise control)
Speedometer MPH, or .
— MPH and Indicator Yes —
km/h
1
Heating and —_ — Control Yes —
Air conditioning system
Automatic (park) II;
transmission (reverse) . . o
control (neutral) N Indicator Yes
position (drive) - D
Heating and/or air a
conditioning fan or Fan Control Yes _
Low Tire Pressure
. . . Low
(including malfunction) | . Telltale —_ Yellow
° Tire
13

(See FMVSS 138)
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Table 1
Controls, Telltales, and Indicators
with Illumination or Color Requirements !
Column 1 Column 2 Column 3 Column 4 Column § Column 6
ITEM SYMBOL WORDS OR | FUNCTION ILLUMIN- COLOR
ABBRE- ATION
VIATIONS
Low Tire Pressure Low
(including malfunction) Tire Telitale _ b
that identifies involved tire |,
(See FMVSS 138) 13 13
Tire Pressure
Monitoring System — TPMS Telltale — Yellow
Malfunction.
(See FMVSS 138) 14 13,15

Notes:

1.

wn AW

10.
11.

12.
13.

14.
15.

An identifier is shown in this table if it is required for a control for which an illumination requirement exists or
if it is used for a telltale for which a color requirement exists. If a line appears in column 2 and column 3, the
control, telltale or indicator is required to be identified, however the form of the identification is the
manufacturer's option. Telltales are not considered to have an illumination requirement, because by definition
the telltale must light when the condition for its activation exists.

. Framed areas of the symbol may be solid; solid areas may be framed.

. Blue may be blue-green. Red may be red-orange.

. Symbols employing four lines instead of five may also be used.

. The pair of arrows is a single symbol. When the controls or telltales for left and right turn operate

independently, however, the two arrows may be considered separate symbols and be spaced accordingly.

. Not required when arrows of turn signal telltales that otherwise operate independently flash simultaneously as

hazard warning telltale.

. Separate identification not required if function is combined with master lighting switch.
. Refer to FMVSS 105 or FMVSS 135, as appropriate, for additional specific requirements for brake telltale

labeling and color. If a single telltale is used to indicate more than one brake system condition, the brake system
malfunction identifier must be used.

. Combination of the engine oil pressure symbol and the engine coolant temperature symbol in a single telltale

is permitted.

Use when engine control is separate from the key locking system.

If the speedometer is graduated in miles per hour and in kilometers per hour, the identification must be “MPH
and km/h” in any combination of upper and lowercase letters.

Letter “D” may be replaced by other alphanumeric character or symbol chosen by the manufacturer.

The indicators may be displayed top to bottom, or left to right, or both.

Required only for FMVSS compliant vehicles.

Alternatively, either low tire pressure telltale may be used to indicate a TPMS malfunction. See FMVSS 138.
Required only for vehicles manufactured on or after September 1, 2007.
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Table 2
Identifiers for

Controls, Telltales and Indicators with
No Color or Illumination Requirements

Col 1 Column 2 Column 3
olumn
WORD(S) OR
ITEM SYMBOL ABBREVIATION

Hand Throttle Control —_— Throttle
Engine Start Control — Engine Start,
Manual Choke Control —_— Choke

Kilometers or km,
Odometer _ if kilometers are shown.

Otherwise, no identifier

is required.
Hom b‘ Hormn

~A
Master Lighting Switch - - Lights
Vb S
1 2

Headlamps and L .
Taillamps Control 34
Low Brake Air Pressure
Telltale (for vehicles — Brake Air

subject to FMVSS 121)

Seat Belt Unfastened Telltale

4

Fasten Belts or
Fasten Seat Belts

Notes:

1. Use when engine control is separate from the key locking system.

2. Framed areas may be filled.

3. Ifaline appears in Column 2 and Column 3, the Control, Telltale or Indicator is required to be
identified, however the form of the identification is the manufacturer's option.
4. Separate identification not required if function is combined with Master Lighting Switch.

Issued on: August 11, 2005.

Jacqueline Glassman,
Deputy Administrator.

[FR Doc. 05-16325 Filed 8—16—05; 8:45 am]

BILLING CODE 4910-59-C
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-05-22116]

RIN 2127-AJ12

Federal Motor Vehicle Safety
Standards; Low Speed Vehicles

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: This final rule amends the
definition of “low-speed vehicle” (LSV)
in two ways. First, it eliminates the
exclusion of trucks from that class of
vehicles. Second, it limits the class of
LSVs to those vehicles with a Gross
Vehicle Weight Rating (GVWR) of less
than 1,134 kilograms (2,500 pound).
DATES: Effective Date: This rule becomes
effective October 3, 2005.

Petitions: If you wish to submit a
petition for reconsideration of this rule,
your petition must be received by
October 3, 2005.

ADDRESSES: Petitions for reconsideration
should refer to the docket number above
and be submitted to: Administrator,
Room 5220, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: The
following persons at the National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590.

For technical and policy issues: Ms.
Gayle Dalrymple, Office of Crash
Avoidance Standards, NVS-123
(Telephone: 202-366-5559) (Fax: 202—
493-2739).

For legal issues: Mr. Christopher
Calamita, Office of the Chief Counsel
(Telephone: 202—-366—-2992) (Fax: 202—
366—3820).

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
II. Summary of the Notice of Proposed
Rulemaking
I1I. Public Comments
IV. The Final Rule and Response to Public
Comments
A. The Final Rule
1. 2,500 pound GVWR
2. The 80-pound RCL limitation
B. Miscellaneous Comments
V. Regulatory Analyses and Notices

I. Background

On June 17, 1998, the National
Highway Traffic Safety Administration

(NHTSA) published a final rule
establishing a new Federal Motor
Vehicle Safety Standard (FMVSS) No.
500, “Low-speed vehicles,” and added a
definition of “low-speed vehicle” (LSV)
to 49 CFR 571.3 (63 FR 33194). This
new FMVSS and vehicle class definition
responded to the growing public interest
in using golf cars and other similarly
sized small vehicles to make short trips
for shopping, social, and recreational
purposes primarily within retirement or
other planned, self-contained
communities. These vehicles, many of
which are electric-powered, offer
comparatively low-cost, energy-
efficient, low-emission, quiet
transportation.® The current definition
of LSV is “a 4-wheeled motor vehicle,
other than a truck, whose speed
attainable in 1.6km (1 mile) is more than
32 kilometers per hour (20 miles per
hour) and not more than 40 kilometers
per hour (25 miles per hour) on a paved
level surface.”

When we first proposed and
established FMVSS No. 500, we stated
that we envisioned the LSV as a small,
lightweight vehicle that could not meet
FMVSSs appropriate for larger and
heavier vehicles.? As originally
proposed in January 1997, trucks were
not excluded from the definition of LSV.
We proposed the “creation of a new
class of vehicle * * * witha
definitional criterion of speed alone.”
However, low-speed vehicles with
“work performing features” (such as a
street sweeper) would have been
excluded under the 1997 proposed
definition. After considering the
comments, we limited LSVs to vehicles
other than trucks. Not excluding trucks
from the LSV definition would have had
the unintended result of rendering some
vehicles that already met FMVSSs
subject to neither those standards nor
even the minimum limitations
applicable to LSVs.

We have encouraged states to be very
careful when contemplating the use of
LSVs on public roads. A LSV does not
have the occupant protection capability
of other four-wheeled motor vehicles. Its
lightness makes its occupants
vulnerable in any collision with a non-
LSV vehicle. The force involved in such
a collision increases proportional to the
square of the velocity of travel. For
example, the result of a vehicle collision

1Electric LSVs are commonly referred to as
Neighborhood Electric Vehicles (NEVs). However,
NEVs are not specifically defined in the Federal
motor vehicle safety standards.

2 See the notice of proposed rulemaking (62 FR
1077, January 8, 1997), final rule (63 FR 33194, June
17, 1998), response to petitions for reconsideration
of the final rule (65 FR 53219, September 1, 2000),
and letters of interpretation of the definition of LSV.

at 35 miles per hour (mph) is twice as
severe as the same collision at 25 mph.

We continue to anticipate that LSV
use on roads outside confined,
controlled areas will be limited by the
maximum speed capability of LSVs. We
expect that occupants will not want to
travel at less than 25 mph in mixed-
vehicle traffic for other than very short
trips, regardless of the extent to which
states permit LSV use.

Since the publication of the final rule
in 1998, we have received two petitions
regarding the exclusion of trucks from
the definition of LSV. The first was a
petition for reconsideration of the final
rule by Solectria (seconded by Electric
Transportation Coalition) asking us to
reconsider the exclusion of trucks from
the definition of LSV because Solectria
manufactures a micro electric pickup
truck. Solectria said its truck was
“suitable”” for many uses off the public
roads, such as airports, college
properties, and parks. Solectria asked
that we amend the definition of LSV to
exclude only trucks with a curb weight
greater than 2,200 pounds.

In our response to Solectria’s petition
for reconsideration (65 FR 53219; Sept.
1, 2000), we reiterated the discussion
from the preamble to the final rule that
we believed excluding trucks from
Standard 500 “‘ensures that such trucks
must continue to meet the Federal
standards that have always applied to
trucks with a maximum speed of more
than 20 miles per hour” and that we
believed the decision to be “consistent
with the rationale of this rulemaking,
which is to eliminate a regulatory
conflict involving passenger-carrying
vehicles.” We noted that FMVSSs
applicable to trucks with a maximum
speed between 20 and 25 mph had not
inhibited the introduction of such
trucks in the past. However, we also
stated,

We are still considering this petition, and
have not reached a decision whether to grant
or to deny it. Our decision will be reflected
in the notice of proposed rulemaking under
consideration for establishing performance
requirements for safety equipment on LSVs.

Subsequently, in January 2002, the
agency received a petition regarding the
LSV definition from Global Electric
Motorcars (GEM), a DaimlerChrysler
company. GEM asked that NHTSA
change the definition of LSV, “to
include ‘trucks’ or vehicles designed
primarily for the transportation of
property or special purpose equipment,
so long as they meet the existing vehicle
speed limitations of the definition.”
GEM noted that the NPRM stated “LSVs
would include all motor vehicles, other
than motorcycles * * * whose speed
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* * * does not exceed 25 mph,” and
that the agency had recognized, “that
there is no reasonable justification for
subjecting low-speed vehicles like golf
carts * * * to the full range of safety
standards that apply to heavier, faster
vehicles.”

As aresult of the petitions received
from GEM and Solectria, the agency
decided to reconsider the LSV
definition. In a notice of proposed
rulemaking (NPRM) published on
December 8, 2003 (68 FR 68319), we
granted the petitions by GEM and
Solectria, and tentatively agreed with
the petitioners that the current
exclusion of trucks from the LSV
definition is too broad and does not
fully reflect current interpretations of
that definition.3 In the NPRM, we
proposed to drop the exclusion of trucks
from the definition and otherwise revise
our definition of a LSV.

II. Summary of the Notice of Proposed
Rulemaking

In the NPRM, we proposed to revise
the definition of LSV by (1) eliminating
the “other than truck’ text from the
definition, (2) limiting a LSV’s GVWR to
less than 1,134 kilograms (2,500
pounds), and (3) requiring that a LSV
have a rated cargo load of at least 36
kilograms (80 pounds).

The current definition of LSV is:

[A] 4-wheeled motor vehicle, other than a
truck, whose speed attainable in 1.6 km (1
mile) is more than 32 kilometers per hour (20
miles per hour) and not more than 40
kilometers per hour (25 miles per hour) on
a paved level surface.

49 CFR 571.3(b). The agency proposed
the following definition:

Low-speed vehicle means

(a) a 4-wheeled motor vehicle,

(b) whose speed attainable in 1.6 km (1
mile) is more than 32 kilometers per hour (20
miles per hour) and not more than 40
kilometers per hour (25 miles per hour) on
a paved level surface,

(c) whose rated cargo load is at least 36
kilograms (80 pounds), and

(d) whose GVWR is less than 1,134
kilograms (2,500 pounds).

The proposed definition reflected our
tentative determination that there is no
reasonable basis to differentiate between
passenger and cargo-carrying vehicles in
the definition of LSVs. At the same
time, the proposed definition would be
more complete and would better
communicate the concept that NHTSA
has always expressed: LSVs are a class
of vehicles for which the FMVSS for
larger vehicles are inappropriate

3Docket No. NHTSA-03-16601.

because of the small size of the vehicles
in this class.*

In tentatively deciding to remove the
exclusion of trucks from the definition
of LSV, we concluded that it would be
necessary to replace that limitation with
an alternative limitation of what could
be considered a LSV. We proposed
adding a maximum GVWR limitation to
the LSV definition. In the NPRM, we
stated that using GVWR would be an
appropriate and objective way to define
LSV for several reasons. First, it would
prevent attempts to circumvent the
FMVSS:s for cars, trucks, and
multipurpose passenger vehicles by
seeking to apply the LSV classification
to vehicle types that are able to meet the
standards. Second, GVWR would
provide a means to distinguish between
vehicles that the agency envisions as
LSVs and traditional small vehicles that
are currently certified to meet all
applicable FMVSSs (e.g., Toyota Echo,
Ford Focus, and Chevrolet Tracker).
Third, it would enable the agency to
continue to exclude from the LSV
definition all heavier, slow-moving
trucks (e.g., street cleaners) that are able

to meet all FMVSSs applicable to trucks.

Under the LSV revisions as proposed in
the NPRM, these heavier, slow-moving
trucks would still be required to meet
all of the FMVSSs applicable to trucks.
In proposing to add a GVWR
limitation to the definition of LSV, we
needed to determine the appropriate
maximum GVWR for LSV vehicles. We
proposed a GVWR of “less than 2,500
pounds.” We stated that this proposed
“less than 2,500 pound” GVWR
limitation for LSVs was the result of our
identification of vehicles constituting a
class of motor vehicles so small that
they are generally unable to meet all of
the FMVSSs required for passenger cars,
multipurpose vehicles, and trucks. The
NPRM provided a detailed comparison
of vehicles less than 2,500 pounds (e.g.,
GEM E825 Short Bed Utility and Ford
Th!nk Neighbor) to vehicles 2,500
pounds or greater, which are capable of
meeting all of the applicable FMVSSs
(e.g., Toyota Echo, Ford Focus, and
Chevrolet Tracker). The “less than 2,500
pound” GVWR limitation was also
proposed based on existing LSVs,
GVWR submitted by companies
registering with NHTSA as intending to

4NHTSA has consistently stated that the main
reason for excluding LSVs from compliance from
other FMVSSs was that requiring such compliance
was inappropriate for these small, lightweight
vehicles. We noted that a separate class for LSVs
was appropriate based on its low operating speed,
and limited areas of use—most notably in planned
environments, such as retirement communities.
Further, these vehicles could not meet FMVSSs
more appropriate for larger, heavier vehicles, such
as the 30 m.p.h. barrier crash standards.

manufacture LSVs, and the Society of
Automotive Engineers Surface Vehicle
Standard J-2358.

In the NPRM, we noted that the “less
than 2,500 pound” GVWR limitation
would include some vehicles that are
currently certified to the FMVSSs, such
as the Honda Insight. Such a vehicle
would, of course, not be considered a
LSV unless it also met the other
limitations specified in the LSV
definition (e.g., a maximum attainable
speed of 25 mph). We proposed the
“less than 2,500 pound” GVWR
limitation to accommodate electric
LSVs, which are heavier than internal
combustion engine models. The
increased weight of electric LSVs can be
attributed to their heavier electric
propulsion systems and their need for
battery storage. The agency did not
propose a LSV definition with
maximum GVWR greater than 2,500
pounds, in part, because there are
currently not any performance
requirements for service brakes and tires
that are appropriate for these vehicles.

In addition, we proposed an
additional limitation of a minimum
rated cargo load (RCL) of 80 pounds.
The proposed RCL minimum was
intended to ensure some load carrying
capacity in addition to the regulatory
requirement of 150 pounds per
designated seating position (as defined
in 49 CFR 571.3).

We proposed the LSV definition
changes because we believed they
would make the definition more
complete, clarify the definition as to the
type of vehicle NHTSA intended to
exclude from the FMVSSs for cars,
trucks and multipurpose passenger
vehicles under the LSV definition, and
allow manufacturers of LSVs more
flexibility in the design of their products
without sacrificing the safety of the
vehicles’ users. Further, the crash
avoidance and crash protection
requirements for a LSV are appropriate
for that vehicle’s size and anticipated
usage, regardless of whether the vehicle
is designed to transport passengers or
cargo.

II1. Public Comments

We received sixteen comments on the
NPRM.5 Comments were received from

5 Comments were submitted by: (1) National Golf
Car Manufacturers Association NGCMA); (2)
Electric Drive Transportation Association (EDTA);
(3) Mr. Walter W. Harsch; (4) Harley Holt &
Associates; (5) C.C. Chan; (6) Ms. Lauren Brooks; (7)
Voltage Vehicles; (8) ZAP; (9) ZAP Latin America,
S.A.; (10) Advocates for Highway and Auto Safety
(Advocates); (11) Tiger Truck, L.L.C.; (12) California
Manufacture of Electric Vehicle (CAMEV); (13) The
Honorable Lynn Woolsey, Member of Congress; (14)
Mr. Alex Campbell; (15) DaimlerChrysler (parent
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LSV manufacturers, LSV distributors, an
industry organization representing golf
cart manufactures, public interest
groups, individual members of the
public, and a member of Congress.

A few commenters expressed concern
about expanding the definition by
removing the truck exclusion. However,
a majority of commenters supported the
removal of this exclusion, while
expressing concern with and opposition
to the proposed GVWR and RCL limits.
Comments regarding the proposed
limits generally found the limits to be
too restrictive.

IV. The Final Rule and Response to
Public Comments

A. The Final Rule

Today’s document establishes the
definition of LSV as proposed in the
December 2003 NPRM, except that we
are not specifying a minimum RCL. The
definition of LSV is revised as follows:

Low-speed vehicle means a vehicle,

(a) that is 4-wheeled,

(b) whose speed attainable in 1.6 km (1
mile) is more than 32 kilometers per hour (20
miles per hour) and not more than 40
kilometers per hour (25 miles per hour) on
a paved level surface, and

(c) whose GVWR is less than 1,134
kilograms (2,500 pounds).

This definition eliminates the
exclusion of trucks from the LSV
definition. A vehicle equipped with a
cargo bed or other form of cargo carrying
capacity may now be classified as a
LSV, so long as the vehicle complies
with the other provisions of the
definition.

The definition established in today’s
document better expresses our concept
of “LSV.” As previously expressed,
“LSV” is intended to comprise a class
of vehicles for which the FMVSSs for
cars, trucks, and multi-purpose vehicles
are inappropriate because of the small
size of these vehicles. Today’s definition
defines the limits of that size and
permits the manufacture of LSVs
designed for a more utilitarian function
through the incorporation of greater
cargo carrying capacity. LSVs with
greater cargo carrying capacity offer a
flexible and economical alternative to
trucks in the appropriate environments,
such as gated and retirement
communities. The application of the full
range of FMVSSs to which cars, trucks,
and multipurpose passenger vehicles
are subject, is equally inappropriate to
these small, lightweight vehicles,
whether they are designed to carry
primarily passengers or property.

company of petitioner GEM); and (16) Donahue
Gallagher Woods, L.L.P. (Donahue).

Two commenters, NGCMA and
Advocates, opposed removing the truck
exclusion from the definition of LSV.
NGCMA asserted that NHTSA failed to
consider numerous industry standards
concerning LSV performance and safety
(specifically standards SAE J-2358, ISO
391-6:2003, and ASME 56.8) and that
the agency should consider all of the
ramifications inherent in industrial
truck function and performance (e.g.,
existing truck FMVSSs, fuel and battery
acid containment, brake performance
criteria, reverse warning signal horns).
NGCMA also argued that including
trucks in the LSV classification will
have the unintended anti-competitive
effect of replacing currently available
off-road light utility vehicles (with an
operating speed of less than 20 mph)
with LSV trucks, which may offer tax
advantages. Finally, NGCMA argued
that one vehicle, the Frazer-Nash 4XLSV
NEV would be excluded from the
definition of LSV because it has a
GVWR of 3,304 lbs.6

We have carefully considered
NGCMA'’s comments. We note that we
have considered industry standards
related to LSVs and specifically
mentioned SAE J-2358 in the NPRM.
Further, because of the limited speed
and intended environment of operation,
we have determined that the full range
of standards applicable to trucks is not
applicable to “truck-like” LSVs, i.e.,
those designed with greater cargo
carrying capacity.

Removal of the truck exclusion from
the definition of LSV will permit
vehicles with a maximum speed
between 20 and 25 mph that are
manufactured primarily to transport
property to be manufactured as motor
vehicles. These vehicles will also be
manufactured primarily for use on
public roads. The vehicles discussed by
NGCMA that have maximum speed
capabilities below 20 mph are off-road
vehicles, i.e., vehicles not manufactured
for use on public roads. The off-road
vehicles and the “truck-like” LSVs are
manufactured for two different
operating environments. Therefore, we
do not anticipate that these vehicles will
be in direct competition in the
marketplace. We have also considered
the economic impacts as required under
the Regulatory Flexibility Act, discussed
in greater detail below.

We also note that the Frazer-Nash
4XLSV mentioned in NGCMA'’s
comments is equipped with a cargo bed.
While the vehicle would not be

6 The Frazer-Nash was mentioned in a
comparison table in the NPRM. We understand
NGCMA'’s comment to argue that the Frazer-Nash
would have been considered a LSV under our old
definition, but not our new definition.

considered a LSV under the new
definition because it exceeds the “less
than 2,500 pound” GVWR limitation, it
would also not have been considered an
LSV under the previous definition
because of the cargo bed.

Advocates generally opposed
removing the truck exception.
Advocates stated that that this
rulemaking will expose many people to
unnecessary risks of injuries and death
because their use of LSVs that fail to
conform to basic Federal safety
standards for occupant protection.
Advocates argued that this rule will
expand the types and variety of LSVs
thereby guaranteeing that even more
LSVs will operate on public roads
without benefit of major advances in
federally regulated safety equipment
and occupant crashworthiness.
Advocates also argued that LSV trucks
operating with speeds as high as 25 mph
will result in more severe crashes, all
other things being equal, because of the
increased mass of these larger LSVs
when they collide, especially with
roadside fixed objects.

Advocates did not provide an
estimate of the increase in LSVs
operated on public roads (and
occupants exposed) that will result from
this final rule. Although we are
including vehicles with greater cargo
carrying capacity in the definition of
LSV, we are also limiting the definition
through establishing a maximum
GVWR. The limitations on GVWR
limitation in combination with the
existing maximum speed limit of 25
mph will generally act to restrict the use
of these vehicles to the appropriate
environments. Given these limitations,
we do not expect that operators of these
vehicles will drive them in mixed-
vehicle traffic for other than very short
trips.

Advocates also argued that the rule
would result in more severe crashes
because of the 25 mph speed limitation
and increased LSV mass. We did not
propose to change the speed limitation
in this rulemaking. As to mass, the
GVWR limitation will prevent larger,
heavier trucks from being classified as
LSVs. Instead, truck LSVs will be
similar to current LSVs.

1. 2,500 Pound GVWR

Limiting LSVs to a GVWR of “less
than 2,500 pounds” is consistent with
the safety and practicability concerns
that originally gave rise to the LSV class.
When we created this vehicle class, we
did so in response to the growing use of
LSVs on roads in planned
environments, such as retirement and
gated communities. To strike an
appropriate balance between competing
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considerations such as safety,
practicability and mobility, we sought
then and continue to seek now to define
the LSV class narrowly in recognition of
the LSV’s low operating speed and its
limited use on roads in planned
communities.

By removing the truck exclusion we
recognize that the LSV requirements are
applicable to some vehicles designed for
more work-related operation.
Manufacturers and the public are
provided the advantages of LSVs that
may be designed primarily to carry
cargo. By limiting the GVWR, vehicles
for which the LSV requirements are not
appropriate are excluded from the LSV
definition, i.e., vehicles designed for use
outside of planned communities or that
could be designed to meet the FMVSS
requirements for cars, trucks, and multi-
purpose vehicles.

The GVWR limit prevents attempts to
circumvent FMVSSs for cars, trucks,
and multi-purpose passenger vehicles
by applying the LSV classification to
vehicle types that are able to meet the
standards. Defining a LSV as having a
maximum GVWR of less than 2,500
pounds also provides an objective
means for delineating between the
vehicles for which the LSV
requirements are appropriate and those
vehicles that can be designed to meet
the full set of FMVSSs. This approach
will also ensure that heavier, slow
moving trucks (i.e., street sweepers)
continue to be excluded from the LSV
definition.

A variety of commenters, i.e.,
DaimlerChrysler, ZAP, ZAP Latin
America, Voltage Vehicles, C.C. Chan,
Donahue, Ms. Lauren Brooks, EDTA,
Harley Holt, Mr. Alex Campbell,
CAMEV, and Representative Lynn
Woolsey, expressed concern with or
objected to setting the GVWR limit at
2,500 pounds. Concern was raised
specifically with regard to the limits
impact on the utility of electrically
powered LSVs, the impact on the LSV
industry, and on LSVs designed to
accommodate individuals with
disabilities.

ZAP Latin America, ZAP, C.C. Chan,
and EDTA commented that limiting the
GVWR to less than 2,500 would limit
the range of an electrically powered LSV
(arguing that the GVWR limit would
result in reducing the number or size of
the batteries in these vehicles) and limit
the ability of manufacturers to equip
these vehicles with amenities. ZAP and
CAMEV requested that NHTSA consider
a higher GVWR limit. ZAP and C.C.
Chan argued that a higher GVWR
limitation would allow for market
demands for increased range (resulting
in heavier vehicles due to battery

weight) and solid doors, windows,
heating and air conditioning, and
advanced hybrid systems.

CAMEV argued that the “less than
2,500 pound” GVWR limitation, as
proposed, would cut the driving range
of an electric powered vehicle from 35
miles to 22 miles, as a result of having
to reduce the weight for battery capacity
from 800 pounds to 625 pounds. This
decreased range, it argued, would have
the effect of limiting applications of
LSVs.

Donahue, Mr. Alex Campbell,
Representative Lynn Woolsey, C.C.
Chan, and Harley Holt argued that the
“less than 2,500 pound” GVWR
provision of the LSV definition would
significantly impact or materially harm
the LSV industry. Concern was raised
regarding the impact of the proposed
rule existing companies, particularly,
ZAP, Voltage Vehicles of Windsor
California, and RAP of Windsor
California, as well as on the most widely
accepted existing LSVs.

As stated above, we are adopting the
2,500 pound GVWR limit in the
definition of LSV to provide the
appropriate balance between the
intended function of these vehicles and
safety. Again, the LSV class was
established to recognize vehicles
manufactured for operation in limited,
and typically closed environments. The
LSV class is not intended to include
vehicles manufactured for operation in
mixed traffic. A maximum GVWR of
less than 2,500 pounds will enable LSV
manufacturers to design a LSV with
sufficient range and amenities, suitable
for operating in these communities.

Given that vehicles fully compliant
with FMVSS exist under 2,500 lbs and
that the LSV class was created for
vehicles that were too small to meet the
FMVSS, there is no reason for vehicles
over 2,500 lbs not be fully FMVSS
compliant, and thus a great deal safer
than a 2,500 Ib GVWR LSV.

As noted in the 1998 final rule, the
operation of LSVs in an environment
with heavier, faster moving vehicles
raises obvious safety concerns. Because
LSVs are much lighter than
conventional vehicles and are not
subject to the same Federal motor
vehicle safety standards, they are less
crashworthy than conventional vehicles.
Thus, LSV drivers, especially those
unused to the limited acceleration
capabilities of LSVs, and passengers
will be exposed to a greater risk of
injury or death when operating an LSV
on roadways with a posted speed limit
of 35 mph, or when attempting to cross
a roadway with a posted speed limit
greater than 35 mph.

We believe that, as LSVs become
equipped with additional amenities,
such as air conditioning, solid doors,
and batteries for extended range, they
lose the basic characteristics of a special
vehicle designed for transportation
within a planned, limited environment.
Instead, these vehicles take-on the
profile of a small, traditional passenger
car vehicle, and in some cases, may be
marketed as a small passenger car or as
a substitute for a small passenger car.
Even with a 25 mph speed limitation,
we are concerned that LSVs that have
characteristics and attributes of
traditional passenger cars will be more
likely to be used outside of planned
communities and instead, more
regularly mix with traffic. We currently
require small vehicles, such as the
Honda Insight, to be fully compliant
with all FMVSSs. We do not believe that
it is in the interests of safety to make an
exception from our normal FMVSS
standards for such vehicles. Moreover,
there is no reason why vehicle with a
GVWR greater than 2,500 pounds
cannot be designed to comply with all
the safety standards applicable to
traditional passenger cars.

While the EDTA agreed that the
GVWR provided an appropriate method
for restricting the size of LSVs, it
commented that the 2,500 pound limit
is overly restrictive and would reduce
the flexibility to develop new products
in the future with different propulsion
configurations or additional features.
EDTA stated that the proposed GVWR
does not take into consideration the
increased weight associated with
additional features necessary to comply
with revised safety requirements or
performance standards.

DaimlerChrysler noted that its
vehicles are powered by an electric
propulsion system, which adds 300
pounds to a comparably equipped
internal combustion engine LSV. As
such, DaimlerChrysler recommended a
two-tiered GVWR maximum for the
definition of a LSV: a 2,500-pound
GVWR limitation for internal
combustion LSVs, and a 2,800-pound
limitation GVWR for electric powered
LSVs. DaimlerChrysler argued that this
would allow it to present customers
with a choice between internal
combustion and electric propulsion
systems for vehicles carrying the same
payload. ZAP Latin America was also
concerned that the GVWR limitation
would diminish its ability to compete
with internal combustion automobiles
(since internal combustion automobiles
are likely to have a greater range than
electric LSVs).

The LSV definition does not specify a
propulsion system. A LSV may be
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powered by an electrical motor, an
internal combustion (IC) engine, or
some other type of propulsion system.
Each propulsion type has its own
advantages. The advantage of the lighter
weight of IC propulsion is an advantage
that already exists. However,
DaimlerChrysler noted that the majority
of LSVs are electric. Mr. Walter Harsch
commented that it is not the ‘“norm” for
“working” vehicles to be electric, but he
anticipates the trend to move toward
electric vehicles.

The fact that electric LSVs are
successful in the market indicates that
any advantage of the IC vehicle due to
greater load capacity under our GVWR
restriction will be overcome by other
attractions of the electric vehicle to
consumers. Therefore, it does not
appear that this final rule creates a new
disadvantage for electric vehicles. While
IC vehicles are able to carry more
weight, since they do not need batteries,
this advantage seems to be countered by
consumers’ preference for electric-
powered vehicles.

Further, we considered the amount of
weight necessary for battery reserve in
electric vehicles when we proposed our
“less than 2,500 pound” GVWR
limitation. The intent of the LSV
definition is to recognize a class of
vehicles for which the full range of
safety standards applicable to cars,
trucks, and multipurpose passenger
vehicles is not appropriate because of
the LSVs’ small size and limited use.
We found that the lightest fully FMVSS
compliant vehicle is about 2100 pounds
GVWR. By setting the LSV maximum
GVWR at 2500 pounds we have allowed
400 lbs for batteries for electric
propulsion.

ZAP Latin America, Ms. Lauren
Brooks, and C.C. Chan argued that a
safety-based approach should include
heavier LSVs in the definition because
heavier LSVs are safer or because LSVs
are made heavier for safety purposes.
For example, ZAP Latin America
commented that it makes a heavier LSV
for safety purposes. Lauren Brooks and
C.C. Chan stated that lighter vehicles
have a much higher risk of a fatal crash
(citing DOT HS 662 Vehicle Weight,
Fatality and Crash Compatibility of
Model Year 1991-99 Passenger Cars and
Light Trucks). C.C. Chan commented
that passengers would be safer behind a
solid door rather than being in open air,
and that the current weight would limit
the ability for these vehicles to have
solid doors and windows, making them
less safe.

In a crash with a traditional, heavier
vehicle, a LSV would be at a
disadvantage. This is why we believe
that the use of LSVs should be restricted

to planned communities. The
commenters cited our study on Vehicle
Weight, Fatality and Crash
Compatibility of Model Year 1991-99
Passenger Cars and Light Trucks. This
study involved vehicles that fully
comply with all of our FMVSSs for
passenger cars and trucks. The study
did not involve LSVs.

As we stated above, heavier vehicles
(i.e., vehicles over 2,500 pounds GVWR)
that take-on the profile of a small car,
and contain solid doors, air
conditioning systems, and batteries for
extended range, are more likely to be
used on roads outside of neighborhoods
and planned communities. We do not
believe that it is appropriate to
encourage such use. These heavier
vehicles can instead be designed to meet
the full set of FMVSSs. Therefore, we
believe that the “less than 2,500 pound”
GVWR restriction helps to ensure that
the vehicles will be limited in the
geographic scope of their use, as
NHTSA originally intended, thereby
reducing the risk to occupants from
mixing with other vehicles.

We believe that “less than 2,500
pounds” GVWR is adequate for a LSV
that operates in planned communities.
We also believe that increasing the
maximum GVWR for a LSV would be
inconsistent with the interests of safety,
as discussed above. Finally, we believe
that as a vehicle becomes heavier and
increasingly resembles a small vehicle,
by having features such as doors, it is
more likely that the vehicle will be
mixed with heavier vehicles, and can
and should meet the full range of
FMVSSs.

Voltage Vehicles and Donahue both
commented that limiting the weight of
the LSV would limit the ability of
manufacturers to offer LSVs to
accommodate people with disabilities.
Voltage Vehicles stated that it has been
working to develop a wheelchair
accessible version of the ZAP World
Car. Voltage Vehicles stated that its
current modifications would add as
much as 200 to 350 pounds to the
GVWR of the vehicle, which already has
a GVWR of approximately 3,000
pounds.

We note that the vehicles described
by Voltage Vehicles would exceed the
GVWR limit established in this final
rule prior to the modifications for
accommodating people with disabilities.
We also note that existing LSV can be
modified to accommodate individuals
with disabilities while maintaining a
GVWR below 2,500 pounds. Braun
Corporation modifies the GEM LSV with
a turning seat and a hoist for a
wheelchair or scooter. The GEM eL,
which is a LSV that is accessible to

occupants with mobility impairments,
has a GVWR of 2,300 pounds. It could
easily accommodate a heavy power
wheelchair and still have capacity for
the occupant, another passenger, and
special equipment.

The agency also received a comment
from Mr. Walter Harsch requesting that
LSVs be limited according to “curb
weight” as opposed to GVWR. However,
curb weight describes only the weight of
the vehicle and not its capacity. GVWR
is a description of the maximum
possible weight of the fully loaded
vehicle. GVWR is more pertinent to
safety.

The agency has determined that a
GVWR limit of 2,500 pounds in
conjunction with the 25 mph speed
limitation, provides a more appropriate
definition for a LSV. We believe that
GVWR is necessary to limit this class of
vehicle to vehicles that are used in
planned communities and cannot be
designed to meet the full set of FMVSSs.
Also, we stated in the original final rule
and the NPRM to this rulemaking, we
did not intend for heavier, slow-moving
vehicles (e.g., street sweepers), or
vehicles that can be designed to meet
the full set of FMVSSs, to be included
in the LSV class.

2. The 80-Pound RCL Limitation

The agency is not adopting the
minimum RCL requirement as
proposed. The proposed minimum RCL
was intended to address safety concerns
regarding the overloading of vehicles. In
its comments DaimlerChrysler agreed
with our proposal. Although the
proposed RCL limit was a minimum,
ZAP argued that LSVs are used for many
purposes, some of which are for cargo
loads that may exceed 80 pounds.
Harley Holt commented that the
selection of an 80-pound minimum
rated cargo load simply because it is the
estimated weight of two golf bags is
inappropriate when applied to LSVs
that would be sold and used to transport
property. Harley Holt suggested that
there be no minimum value specified
for rated cargo load.

We have carefully considered the
comments on our proposed 80-pound
RCL limitation, and have decided not to
include the limitation in the final rule.
We note that it is important for safety,
for all classes of vehicles, that vehicles
not be driven in an overloaded
condition. However, we believe that the
“less than 2,500 pound” GVWR
limitation in addition to the other
limiting attributes of the definition
negate the need to specify a RCL to
accomplish this goal.
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B. Miscellaneous Comments

In the NPRM, we requested comments
on several additional issues. In response
to our inquiry of whether GVWR is the
most appropriate method for restricting
the size of LSVs, DaimlerChrysler
commented that it agreed with the
method but also suggested a minimum
height limitation to aid the conspicuity
of LSV vehicles. We have reviewed
DaimlerChrysler’s comments and note
that we have recently addressed the LSV
conspicuity issue. For further details,
please see our original final rule (63 FR
33194, June 17, 1998) and our recent
termination of rulemaking (70 FR 7222,
Feb. 11, 2005) where we determined
that there is an absence of data showing
a conspicuity-related safety problem
with current LSV designs.

ZAP and C.C. Chan commented that
NHTSA should consider broadening the
LSV definition to include 3-wheeled
vehicles. ZAP noted that many low
speed vehicles in Europe have 3 wheels.
However, the 4-wheel limitation
distinguishes a LSV from a “motor
cycle” or a “motor-driven cycle” as
defined in 49 CFR §571.3. Motorcycles
and motor-driven cycles are separately
regulated. Our proposal to change the
LSV definition does not change the
relationship in how we regulate LSVs
and motorcycles or motor-driven cycles.
Any such change is beyond the scope of
this rulemaking and would require us to
do further analysis and provide for
public comment on such a change.

Several commenters, 1.e., Mr. Alex
Campbell, Representative Lynn
Woolsey, and EDTA, commented that
the government should be working to
reduce the restrictions for zero-emission
forms of transportation, and promote the
use of technologies that provide
environmental benefits.

As we stated in the June 1998 final
rule, we believe that the creation of the
LSV class would help, not hurt,
communities reach environmental goals.
We believe that the promulgation of
FMVSS No. 500 was a pragmatic,
flexible and necessary approach to
regulating the safety of LSVs. The
adoption of the GVWR limitation is
necessary to balance the utility of the
LSV with safety concerns. Eliminating
the truck exclusion further increases the
flexibility of the LSV class and may
provide additional environmental
benefits by permitting the manufacture
of a vehicle that could be operated in
lieu of a truck in the appropriate
operating environments.

V. Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, ‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “‘significant” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rulemaking document was not
reviewed under Executive Order 12866,
“Regulatory Planning and Review.” The
agency is aware of only one LSV (the
imported ZAP Worldcar) currently
produced that will no longer be
classified as a LSV under the final rule.
This impact will not result in an annual
effect on the economy of $100 million
or more.

As discussed below in Regulatory
Flexibility Act analysis, the
manufacturer of this vehicle has two
options: (1) To redesign the vehicle to
comply with the full set of FMVSSs, or
(2) to reduce the weight and GVWR of
the vehicle so that it meets LSV class
limitations.

This final rule will permit current
LSV manufacturers to produce LSVs for
more work oriented functions. In the
petitions for rulemaking received by the
agency and the comments on this
rulemaking, manufacturers stated that
the definition adopted today will allow
them to expand production to meet a
consumer need.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the

rule on small entities (i.e., small
businesses, small organizations, and
small governmental jurisdictions). No
regulatory flexibility analysis is required
if the head of an agency certifies the rule
will not have a significant economic
impact on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

I certify that the proposed amendment
will not have a significant economic
impact on a substantial number of small
entities.

The following is the agency’s
statement providing the factual basis for
the certification (5 U.S.C. 605(b)). The
final rule directly affects motor vehicle
manufacturers, specifically,
manufacturers of LSVs. North American
Industry Classification System Codes
(NAISC) code number 336111,
Automobile Manufacturing, prescribes a
small business size standard of 1,000 or
fewer employees. NAISC code number
336211, Motor Vehicle Body
Manufacturing, prescribes a small
business size standard of 1,000 or fewer
employees.

The establishment of the new category
of motor vehicles, low-speed vehicles,
under FMVSS No. 500, in 1998,
provided small business with the
opportunity to expand into a new
market. This final rule will further
permit the manufacture of LSVs to meet
additional needs, but it will also limit
the market for LSVs to those under
2,500 pounds GVWR. The previous
definition of LSV did not limit the
GVWR of motor vehicles that could be
defined as a LSV.

In 2003, over 30 manufacturers had
registered with NHTSA as intending to
manufacture LSVs. One-third of these
manufacturers listed the intended
GVWR range as including vehicles over
2,500 pounds. However, to our
knowledge at this time, there is only one
U.S. manufacturer (California
Manufacture of Electric Vehicles
(CAMEV)) with actual plans to produce
a LSV with a GVWR over 2,500 pounds.
CAMEYV has 1,000 or fewer employees.

CAMEY has not yet manufactured a
vehicle and is in the development stage.
CAMEV stated that the GVWR limit of
“less than 2,500 pounds” is not the
appropriate method of restricting the
size of LSVs and that the proposed
GVWR would not provide enough
weight allowance for the electric
propulsion system, and would limit the
vehicle’s applications. CAMEV stated
that it is designing an electric vehicle
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“model Q” that has a GVWR of
approximately 3,200 pounds. CAMEV
recommended a 3,200-pound GVWR
limitation.

As explained above, the agency has
determined that “less than 2,500
pounds” is an appropriate limit for
LSVs and has taken into consideration
the weight of electric propulsion
systems. If CAMEV wants to keep the
current vehicle design of over 2,500
pounds GVWR, then it must make the
vehicle fully compliant with all
applicable FMVSSs for a vehicle over
2,500 pounds GVWR.

The cost implications of these choices
are difficult to estimate. Reducing the
GVWR of the vehicle may be a difficult
task once a vehicle is in production.
Manufacturers seeking to reduce weight
of LSVs can utilize mechanical
innovations, advanced material
technologies, and design concepts to
achieve this goal while maintaining
vehicle performance. Unconventional
design features and aerodynamics, along
with lightweight materials reduce
weight throughout the vehicle and
lower drag coefficient, thus requiring
less power. The development of higher
efficiency propulsion systems and
advanced energy storage, underway
through government and industry
initiatives, will accelerate the
production of LSVs meeting FMVSS
requirements, lower cost, and provide
options in the design of the LSV
package.

However, weight reduction of a
vehicle still in development could be
accomplished with the above listed
technologies without a significant
economic impact to the manufacturer.
Incorporating the above listed
technologies would maintain the
functional design of the vehicle and
possibly provide benefits in fuel
economy or battery life.

Designing the vehicle to comply with
applicable FMVSSs is another
alternative. NHTSA estimates that the
FMVSSs added an average of $858 (in
2003 dollars) and 125 pounds to the
average passenger car in model year
2001, from 1968 cost and weight. While
the cost to redesign an LSV to comply
with the FMVSSs applicable to a
passenger car would likely be greater
than this average, we believe that the
additional cost and weight attributed to
specific safety technologies associated
with FMVSSs would not be burdensome
for a manufacturer to attain, particularly
given that LSVs already must have
brakes, lights, safety belts and other
basic features.

The agency also received comment
from a business, ZAP, that imports LSV
above the GVWR limit adopted in this

final rule. ZAP stated that it has
marketed over 85,000 electric vehicles
since 1994, and currently imports
completed vehicles made in China. ZAP
did not specify how many of these
vehicles were classified as LSVs or how
many of these vehicles were LSVs with
a GVWR greater than the limit adopted
in today’s final rule.

ZAP stated that its new 2004 ZAP
Worldcar vehicle would no longer be
classified as a LSV, since its GVWR is
3,007 pounds. However, this final rule
does not prevent ZAP from continuing
to sell LSVs that meet the regulatory
definition. The imported vehicles could
either be redesigned or certified to all
FMVSSs applicable to passenger cars, as
explained for CAMEV. Further, ZAP
already advertises a motor vehicle with
a GVWR below 2,500 pounds that is not
a LSV, i.e., the SMART car.

Paperwork Reduction Act

NHTSA has analyzed this final rule
under the Paperwork Reduction Act of
1995 (Pub. L. 104—13) and determined
that it will not impose any new
information collection requirements as
that term is defined by the Office of
Management and Budget (OMB) in 5
CFR part 1320.

The National Environmental Policy Act

NHTSA has also analyzed this final
rule under the National Environmental
Policy Act and determined that it will
have no significant impact on the
human environment. LSV usage is very
small in comparison to that of motor
vehicles as a whole; therefore, any
change to the LSV segment does not
have a significant environmental effect.

The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. This final rule does
not result in annual expenditures
exceeding the $100 million threshold.

Executive Order 13132 (Federalism)

Executive Order 13132 on
“Federalism” requires us to develop an
accountable process to ensure
meaningful and timely input by State
and local officials in the development of
“regulatory policies that have
federalism implications.” The Executive
Order defines this phrase to include
regulations “‘that have substantial direct
effects on the States, on the relationship

between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

The agency has analyzed this rule in
accordance with the principles and
criteria set forth in Executive Order
13132 and has determined that it will
not have sufficient federalism
implications to warrant consultation
with State and local officials or the
preparation of a federalism summary
impact statement.

In the 1998 final rule, which
established the LSV definition, the
agency noted that:

Under the preemption provisions of 49
U.S.C. 30103(b)(1), with respect to those
areas of a motor vehicle’s safety performance
regulated by the Federal government, any
state and local safety standards addressing
those areas must be identical. Thus, the state
or local standard, if any, for vehicles
classified as LSVs must be identical to
Standard No. 500 in those areas covered by
that standard. For example, since Standard
No. 500 addresses the subject of the type of
lights which must be provided, state and
local governments may not require additional
types of lights. Further, since the agency has
not specified performance requirements for
any of the required lights, state and local
governments may not do so either.

63 FR at 33215. In a 1998 NPRM we
revised this discussion by stating that:

[W]e have re-examined our statements
about preemption in the preamble of the final
rule. In those statements, we explained that,
in view of our conscious decision not to
adopt any performance requirements for most
of the types of equipment required by
Standard No. 500, the states were preempted
from doing so. * * * Asa result of re-
examining our views, we have concluded
that we should not assert * * * preemption
in this particular situation. Accordingly, we
agree that the states may adopt and apply
their own performance requirements for
required LSV lighting equipment, mirrors,
and parking brakes until we have established
performance requirements for those items of
equipment. However, the states remain
precluded from adopting additional
equipment requirements in areas covered by
Standard No. 500.

65 FR 53219, 53220; September 1,
2000.

We are unaware of any existing state
laws that would be preempted by
today’s final rule. We recognize that
California’s definition of “low-speed
vehicle” establishes a maximum
“unladen weight of 1,800 pounds” (Cal.
Vehicle Code section 385.5).7 Unlike
GVWR, the unladen weight is the
weight of the vehicle without occupants

7 We also note that Hawaii has incorporated a
maximum ‘‘unladen weight” in its definition of
NEV, which is limited to electrically powered
motor vehicles (HRS § 286-2).
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or cargo. (See, Cal. Vehicle Code Section
289). Today’s final rule does not specify
a maximum unladen weight for LSVs.
Therefore, consistent with our past
pronouncements regarding LSVs and
preemption of State law, the addition of
a maximum GVWR in today’s final rule
does not preempt California’s definition
of LSV.

This rule will not have substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132.

Executive Order 12988 (Civil Justice
Reform)

Executive Order 12988 requires that
agencies review proposed regulations
and legislation and adhere to the
following general requirements: (1) The
agency’s proposed legislation and
regulations shall be reviewed by the
agency to eliminate drafting errors and
ambiguity; (2) the agency’s proposed
legislation and regulations shall be
written to minimize litigation; and (3)
the agency’s proposed legislation and
regulations shall provide a clear legal
standard for affected conduct rather
than a general standard, and shall
promote simplification and burden
reduction.

When promulgating a regulation,
Executive Order 12988, specifically
requires that the agency must make
every reasonable effort to ensure that the
regulation, as appropriate: (1) Specifies
in clear language the preemptive effect,
(2) specifies in clear language the effect
on existing Federal law or regulation,
including all provisions repealed,
circumscribed, displaced, impaired, or
modified, (3) provides a clear legal
standard for affected conduct rather
than a general standard, while
promoting simplification and burden
reduction, (4) specifies in clear language
the retroactive effect, (5) specifies
whether administrative proceedings are
to be required before parties may file
suit in court, (6) explicitly or implicitly
defines key terms, and (7) addresses
other important issues affecting clarity
and general draftsmanship of
regulations.

NHTSA has reviewed this final rule
according to the general requirements
and the specific requirements for
regulations set forth in Executive Order
12988. This final rule revises the
definition of the term “low-speed
vehicle (LSV)” in 49 CFR Part 571. This
change does not preemptive any
existing State law and does not have a
retroactive effect. A petition for

reconsideration or other administrative
proceeding is not required before parties
may file suit in court. However, this
change does change a “‘key term” within
the meaning of Executive Order 12988.
The agency has made every effort to
ensure that this key term has been
explicitly defined.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Data Quality Guidelines

After reviewing the provisions of the
final rule, pursuant to OMB’s
Guidelines for Ensuring and
Maximizing the Quality, Objectivity,
Utility, and Integrity of Information
Disseminated by Federal Agencies
(“Guidelines”) issued by the Office of
Management and Budget (OMB) (67 FR
8452, Feb. 22, 2002) and published in
final form by the Department of
Transportation on October 1, 2002 (67
FR 61719), NHTSA has determined that
nothing in this rulemaking action would
result in “information dissemination” to
the public, as that term is defined in the
Guidelines.

Executive Order 13045

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.
As noted earlier, this rule is not
economically significant, nor does it
concern a safety risk with a
disproportionate effect on children.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) requires NHTSA to
evaluate and use existing voluntary
consensus standards in its regulatory
activities unless doing so would be

inconsistent with applicable law (e.g.,
the statutory provisions regarding
NHTSA’s vehicle safety authority) or
otherwise impractical. In meeting that
available and potentially applicable
voluntary consensus standard, we are
required by the Act to provide Congress,
through OMB, with an explanation of
the reasons for not using such
standards. The agency specifically
considered SAE J-2358 in the
development of this final rule.

Privacy Act

Anyone is able to search the
electronic form of all submissions
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Low-speed vehicles.

m For reasons set forth in the preamble,
NHTSA amends 49 CFR part 571 to read
as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30166 and
30177; delegation of authority at 49 CFR 1.50.

Subpart A—General

m 2. Section 571.3(b) is amended by
revising the term “low-speed vehicle” to
read as follows:

§571.3 Definitions.

(b) Other definitions. * * *

Low-speed vehicle (LSV) means a
motor vehicle,

(1) that is 4-wheeled,

(2) whose speed attainable in 1.6 km
(1 mile) is more than 32 kilometers per
hour (20 miles per hour) and not more
than 40 kilometers per hour (25 miles
per hour) on a paved level surface, and

(3) whose GVWR is less than 1,134
kilograms (2,500 pounds).

* * * * *

Issued: August 11, 2005.
Ronald L. Medford,
Senior Associate Administrator for Vehicle
Safety.
[FR Doc. 05-16323 Filed 8-16-05; 8:45 am]
BILLING CODE 4910-59-U
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 18

RIN 1018-AT48

Marine Mammals; Native Exemptions

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the Fish and Wildlife
Service (Service), amend regulations
implementing the Marine Mammal
Protection Act of 1972 (MMPA), as
amended. This action revises our
existing definition of “authentic native
articles of handicrafts and clothing” to
reflect a December 28, 1992, Court
ruling, which found that our regulation
defining “authentic native articles of
handicrafts and clothing” is
inconsistent with the MMPA.

DATES: Effective date: The amendments
in this final rule are effective September
16, 2005.

ADDRESSES: Comments and materials
received in response to this action are
available for inspection during normal
business hours from 8 a.m. to 4:30 p.m.,
Monday through Friday, at the U.S. Fish
and Wildlife Service, Division of Habitat
and Resource Conservation, 4401 North
Fairfax Drive, Suite 400, Arlington,
Virginia. To be sure someone is
available to help you, please call (703)
358-2161 before visiting.

FOR FURTHER INFORMATION CONTACT:
Diane Bowen, Division of Habitat and
Resource Conservation, in Arlington,
Virginia, at 703/358-2161.

SUPPLEMENTARY INFORMATION:
Background

After passage of the Marine Mammal
Protection Act (16 U.S.C. 1361, et seq.)
in 1972, we promulgated regulations at
50 CFR part 18 to implement this
authority. We included in our proposed
regulations a definition similar to that in
Section 101(b)(2) of the MMPA for
“authentic native articles of handicrafts
and clothing” (37 FR 25524; December
1, 1972), part of which read:

“* * * Jtems composed wholly or in
some significant respect of natural
materials, and which are produced,
decorated, or fashioned in the exercise
of traditional native handicrafts.
Traditional native handicrafts include,
but are not limited to, weaving, carving,
stitching, sewing, lacing, beading,
drawing, and painting, so long as the
use of pantographs, multiple carvers, or
other mass copying devises, or other
improved methods of production

utilizing modern implements such as
sewing machines, are not utilized.”

The final rule (37 FR 28173;
December 21, 1972) added the
requirement that these items must be
“commonly produced on or before
December 21, 1972” and read:

“* % * Ttems which (a) were
commonly produced on or before
December 21, 1972, and (b) are
composed wholly or in some significant
respect of natural materials, and (c)
which are produced, decorated, or
fashioned in the exercise of traditional
native handicrafts without the use of
pantographs, multiple carvers, or
similar mass copying devises, or other
improved methods of production
utilizing modern implements, such as
sewing machines. Traditional native
handicrafts include, but are not limited
to weaving, carving, stitching, sewing,
lacing, beading, drawing, and painting.’

Although our MMPA implementing
regulations were published on
December 21, 1972 as a final rule, we
invited the public to provide comments,
suggestions, and objections for a 60-day
period. Based on comments received,
we issued a proposed rule to amend our
implementing regulations (38 FR 22143;
August 16, 1973), followed by a final
rule (38 FR 7262; February 25, 1974).
The definition for “authentic native
articles of handicrafts and clothing” at
50 CFR 18.3 was amended by the
following additions: (1) The articles
must have been made by an Indian,
Aleut, or Eskimo; (2) the articles must
be significantly altered from their
natural form; (3) modern techniques at
a tannery registered pursuant to
§18.23(c) may be used so long as no
large scale mass production industry
results; and (4) the formation of
traditional native groups, such as
cooperatives, is permitted as long as no
large scale mass production results.

The regulations were enforced and
subsequently challenged in court. While
initially upheld in court, the U.S.
District Court called for a thorough
administrative review of the section of
the regulations (50 CFR 18.23) that
addresses the taking of northern sea
otters under the native exemptions.
Following the review, the Service
published a notice of proposed
rulemaking on November 14, 1988, to
clarify the regulations as they apply to
the sea otter (53 FR 45788). Those
proposed regulations would prohibit all
takings of sea otters by Alaska Natives
for the purpose of creating and selling
handicrafts or clothing. An interim rule
was subsequently published on April
20, 1990 (55 FR 14973). This 1990 rule
was, for the most part, identical to the
1974 rule. However, the rule included a

s

qualifying statement with regard to sea
otters that stated “[Plrovided that, it has
been determined that no items created
in whole or in part from sea otter meet
part (a) [that is, “were commonly
produced on or before December 21,
1972”] of this definition and therefore
no such items may be sold” (55 FR
14973). We further stated in the rule
that, following the completion of a
management plan for northern sea otter,
we would replace the interim rule with
a final rule, if appropriate. The interim
rule became effective on May 21, 1990.
Although we developed and issued a
“Conservation Plan for the Sea Otter in
Alaska” in June 1994, we did not revisit
the regulatory definition put into place
by our interim rule, and the language
still exists in 50 CFR 18.3.

In 1990, a number of parties
challenged our definition as violating
the MMPA. On July 17, 1991, in
Didrickson v. U.S. Department of the
Interior, the U.S. District Court for the
District of Alaska ruled in favor of the
Plaintiffs. The Court wrote that we had
defined ‘““authentic,” as used in the
phrase, “authentic native articles of
handicrafts and clothing * * *” (in the
Native exemption section of the Act),
“in such a way as to broaden [the
Service’s] own regulatory authority over
[Native] activities that the plain
language of the statute would not
otherwise permit.”” The Court further
ruled that the MMPA did not mandate
restriction of its Alaska native
handicraft exemption to apply only to
artifacts commonly produced on or
before December 21, 1972. In its
conclusion, the Court stated that, while
its “opinion should not be construed as
authorizing a “free-for-all” killing of
hundreds of sea otters,” the Service
“does not have the authority to regulate
the harvesting of sea otters for purposes
of creating native handicrafts absent a
finding of depletion.” The Court also
stated that the Service has the authority
to take enforcement action against any
takings that are wasteful. This decision
was appealed to the Ninth Circuit Court
of Appeals, which, on December 28,
1992, affirmed the District Court’s
ruling.

Notice of Proposed Rulemaking

On June 4, 2004, we published a
proposed rule (69 FR 31582) and
requested public comment on the
rulemaking to revise our regulations in
50 CFR part 18 and make them
consistent with the court rulings
described above. Specifically, the action
would eliminate the requirement in 50
CFR 18.3 for ““Authentic native articles
of handicrafts and clothing” to have
been commonly produced on or before



48322 Federal Register/Vol. 70,

No. 158/ Wednesday, August 17, 2005/Rules and Regulations

December 21, 1972, and would delete
the language at the end of the definition
that states:

“Provided that, it has been
determined that no items created in
whole or in part from sea otter meet part
(a) of this definition and therefore no
such items may be sold.”

Comments on the Proposed Rule

We received two comments on the
proposed rule. One commenter fully
supported the amendment and urged
the agency to make the changes as soon
as possible. The other commenter did
not indicate whether they supported the
amendment but, instead requested that
the Secretary of the Department of the
Interior reevaluate the regulations
regarding native take exemptions should
the southwest Alaska distinct
population segment of the northern sea
otter be listed as threatened under the
U.S. Endangered Species Act and,
therefore, automatically deemed
depleted under the MMPA. This
comment is beyond the scope of this
rulemaking process, which is to amend
the regulatory definition of “authentic
native handicraft” consistent with a
Court ruling. There is a separate
rulemaking process that deals with the
status of the population.

Conclusion

The Service has concluded that, based
on the information presented above and,
in consideration of public comments,
amendment of the definition of
“authentic native handicraft” is
appropriate and is warranted to be in
compliance with a Court ruling.

Required Determinations

Regulatory Planning and Review

In accordance with the criteria in
Executive Order 12866, this rule is not
a significant regulatory action. The
Office of Management and Budget
makes the final determination under
Executive Order 12866.

a. This rule will not have an annual
economic impact of $100 million or
adversely affect an economic sector,
productivity, jobs, the environment, or
other units of government. There are no
compliance costs to any sector of the
economy. A cost-benefit analysis is not
required. We do not expect that any
significant economic impacts would
result from the revision of this
definition. The only expenses related to
this were to the Federal Government to
write the rule and required Record of
Compliance, and to publish the final
rule in the Federal Register; these costs
should not exceed $25,000.

b. This rule will not create a serious
inconsistency or otherwise interfere

with an action taken or planned by
another agency.

c. This rule will not materially affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients.

d. This rule will not raise novel legal
or policy issues.

Regulatory Flexibility Act

We certify that this rule will not have
a significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). An initial/
final Regulatory Flexibility Analysis is
not required. Accordingly, a Small
Entity Compliance Guide is not
required.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2). This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

a. This rule will not “significantly or
uniquely” affect small governments. A
Small Government Agency Plan is not
required.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year. As such, it is not a
“significant regulatory action’” under
the Unfunded Mandates Reform Act.
Takings

In accordance with Executive Order
12630, this rule does not have
significant takings implications. We
have determined that the rule has no
potential takings of private property
implications as defined by this
Executive Order because it removes a
regulatory definition determined by a
Federal Court to exceed the statutory
provisions of the MMPA. A takings
implication assessment is not required.

Federalism

In accordance with Executive Order
13132, this rule does not have
significant Federalism effects. A
Federalism assessment is not required.

This rule will not have substantial
direct effects on the State, in the
relationship between the Federal
Government and the State, or on the
distribution of power and
responsibilities among the various
levels of government.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This regulation does not contain
collections of information that require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
The regulation will not impose new
record keeping or reporting
requirements on State or local
governments, individuals, and
businesses, or organizations.

National Environmental Policy Act

We have considered this action with
respect to Section 102(2)(C) of the
National Environmental Policy Act of
1969, and have determined that the
action is categorically excluded,
pursuant to U.S. Department of the
Interior criteria, from the NEPA process;
the preparation of an Environmental
Assessment is not required as defined
by USDI categorical exclusion 1.10 (516
DM, Chapter 2, Appendix 1,
Departmental Categorical Exclusions).
This categorical exclusion exempts
“[plolicies, directives, regulations, and
guidelines of an administrative,
financial, legal, technical, or procedural
nature.” Given that this rule amends a
regulation, in response to a Court ruling,
the exclusion applies to this action.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175 and the Department of the
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
federally recognized Tribes on a
Government-to-Government basis. We
have evaluated possible effects on
federally recognized Indian tribes and
have determined that this rule will have
a positive effect on tribes as it relieves
a regulatory restriction consistent with a
Court ruling.
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Energy Supply, Distribution, or Use
(Executive Order 13211)

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. Because
this rule is not a significant regulatory
action under Executive Order 12866, it
is not expected to significantly affect
energy supplies, distribution, and use.
Therefore, this action is a not a
significant energy action and no
Statement of Energy Effects is required.

List of Subjects in 50 CFR Part 18

Administrative practice and
procedure, Alaska, Imports, Indians,
Marine mammals, Oil and gas
exploration, Reporting and
recordkeeping requirements,
Transportation.

m In consideration of the foregoing, 50
CFR part 18, subpart A of chapter [, title
50 of the Code of Federal Regulations, is
amended as follows:

PART 18—MARINE MAMMALS

m 1. The authority citation for 50 CFR
part 18 continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

m 2.In § 18.3, revise the definition for
Authentic native articles of handicrafts
and clothing as follows:

§18.3 Definitions.

* * * * *

Authentic native articles of
handicrafts and clothing means items
made by an Indian, Aleut, or Eskimo
that (a) are composed wholly or in some
significant respect of natural materials
and (b) are significantly altered from
their natural form and are produced,
decorated, or fashioned in the exercise
of traditional native handicrafts without
the use of pantographs, multiple
carvers, or similar mass-copying
devices. Improved methods of
production utilizing modern
implements such as sewing machines or
modern techniques at a tannery
registered pursuant to § 18.23(c) may be
used so long as no large-scale mass-
production industry results. Traditional
native handicrafts include, but are not
limited to, weaving, carving, stitching,
sewing, lacing, beading, drawing, and
painting. The formation of traditional
native groups, such as cooperatives, is
permitted so long as no large-scale mass

production results.
* * * * *

Dated: August 2, 2005.
Paul Hoffman,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 05-16277 Filed 8—16-05; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 050209033-5033-01; I.D.
020405D]

RIN 0648—-AS97

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Extension of Commercial Trip Limits
for Gulf of Mexico Grouper Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; emergency
action; extended.

SUMMARY: An emergency rule of
February 17, 2005, that established trip
limits for the commercial shallow-water
and deep-water grouper fisheries in the
exclusive economic zone of the Gulf of
Mexico is in effect from March 3, 2005,
through August 16, 2005. NMFS extends
that emergency rule for an additional
180 days through February 12, 2006.
The intended effects of that emergency
rule are to moderate the rate of harvest
of the available quotas, reduce the
adverse social and economic effects of
derby fishing, enable more effective
quota monitoring, and reduce the
probability of overfishing.

DATES: Effective from August 17, 2005,
through February 12, 2006.

ADDRESSES: Copies of documents
supporting this rule may be obtained
from the Southeast Regional Office,
NMFS, 263 13t Avenue South, St.
Petersburg, FL 33701.

FOR FURTHER INFORMATION CONTACT: Phil
Steele, 727-551-5784; fax: 727-824—
5308, e-mail: Phil.Steele@noaa.gov.
SUPPLEMENTARY INFORMATION: The
fishery for reef fish is managed under
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico (FMP) that was prepared by the
Gulf of Mexico Fishery Management
Council (Council). This FMP was
approved by NMFS and implemented
under the authority of the Magnuson-
Stevens Fishery Conservation and

Management Act (Magnuson-Stevens
Act) by regulations at 50 CFR part 622.

In response to a request from the
Council, NMFS published an emergency
rule (70 FR 8037, February 17, 2005)
under section 305(c)(1) of the
Magnuson-Stevens Act, that established
trip limits for the commercial shallow-
water and deep-water grouper fisheries
in the exclusive economic zone of the
Gulf of Mexico. The trip limits were,
and remain, necessary to slow the rate
of harvest of the available commercial
grouper quotas, extend the fishing
season, reduce the effects of derby
fishing, and reduce the probability of
overfishing.

The trips limits were originally
proposed to the Council by
representatives of the commercial reef
fish fishery as follows: (1) On January 1,
all vessels will be limited to a 10,000—
1b (4,536—kg), gutted-weight (GW), trip
limit for deep-water grouper and
shallow-water grouper combined; (2) if
on or before August 1 the fishery is
estimated to have landed more than 50
percent of either the shallow-water
grouper or the red grouper quota, then
a 7,500-1b (3,402-kg) GW trip limit
takes effect; and (3) if on or before
October 1 the fishery is estimated to
have landed more than 75 percent of
either the shallow-water grouper or the
red grouper quota, then a 5,500-1b
(2,495-kg) GW trip limit takes effect.
Because implementation of the original
emergency rule occurred after January 1,
NMEFS revised item (1) above to reflect
the appropriate implementation date,
March 3. This extension of the
emergency rule will include at
§622.44(h)(1)(i) the period beginning
January 1; therefore, this emergency rule
modifies item (1) to again reflect the
January 1 date consistent with the intent
of the original proposal. NMFS also
adds one other minor clarification in
this emergency rule to explain that,
although the trip limits are for shallow-
water grouper and deep-water grouper
are combined, if either fishery has
reached its quota and has been closed,
no fish subject to the closure may be
possessed under the applicable trip
limit.

Under section 305(c)(3)(B) of the
Magnuson-Stevens Act, NMFS may
extend the effectiveness of an
emergency rule for one additional
period of 180 days, provided the public
has had an opportunity to comment on
the emergency rule and the Council is
actively preparing proposed regulations
to address the issue on a permanent
basis.

NMEF'S solicited comments on the
initial emergency rule through March
21, 2005, and received one comment in



48324 Federal Register/Vol. 70,

No. 158/ Wednesday, August 17, 2005/Rules and Regulations

support of the emergency rule. NMFS
concurs that the emergency was, and
remains, necessary to reduce adverse
effects of derby fishing, extend the
fishing season, and reduce the
probability of overfishing.

The Council is preparing a regulatory
amendment and associated proposed
regulations which will address
measures, including trip limits, to
moderate the rate of harvest in the Gulf
grouper commercial fishery. Those
measures, if approved and implemented
by NMFS, would replace this emergency
rule. Action to address these issues via
the proposed regulations associated
with the regulatory amendment cannot
be implemented before the current
emergency rule expires on August 17,
2005. Extension of the emergency rule is
necessary to avoid a regulatory lapse
and to ensure that the rate of harvest
remains under proper control so the
season can be extended as much as
possible and the risk of overfishing is
minimized.

Additional details concerning the
basis for these commercial trip limits
are contained in the preamble to the
initial emergency rule and are not
repeated here.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that this extension of the emergency
rule is necessary to minimize adverse
social and economic impacts, (i.e.,
derby fishing, market gluts, lower ex-
vessel prices, potential safety-at-sea
issues, and a shortened fishing season).
The AA has also determined that this
rule is consistent with the Magnuson-
Stevens Act and other applicable laws.

This emergency rule has been
determined to be not significant for
purposes of Executive Order 12866.

This emergency rule is exempt from
the procedures of the Regulatory
Flexibility Act because the rule is issued

without opportunity for prior notice and
opportunity for public comment.

The AA finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment,
pursuant to authority set forth at U.S.C.
553(b)(B), as such procedures would be
impracticable and contrary to the public
interest. This emergency rule merely
extends the commercial trip limits
established by the initial emergency rule
which was subject to public comment.
The only comment received supported
the implementation of the emergency
rule. This extension of the emergency
rule is necessary to continue the
moderation of the rate of harvest of the
available quotas, thereby helping to
keep the fishery open for more of the
fishing year and reducing the effects of
derby fishing and the associated adverse
social and economic impacts. As
previously indicated, preliminary
January data indicated a 23—percent
increase in landings over the
comparable time frame in 2004. An
early and disruptive closure is highly
likely if the trip limits were to lapse. For
these same reasons, under 5 U.S.C.
553(d)(3), the AA finds good cause that
a 30-day delay in the effective date of
this emergency rule would be contrary
to the public interest.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: August 11, 2005.
James W. Balsiger,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For the reasons set out in the preamble,
50 CFR part 622 is amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 622.44, paragraph (g) is added
to read as follows:

§622.44 Commercial trip limits.

* * * * *

(g) Gulf deep-water and shallow-water
grouper, combined. (1) For vessels
operating under the quotas in
§622.42(a)(1)(ii) or § 622.42(a)(1)(iii),
the following trip limits apply to Gulf
deep-water and shallow-water grouper
combined. However, when the quotas in
§622.42(a)(1)(ii) or §622.42(a)(1)(iii) are
reached and the respective fishery is
closed, the commercial trip limit for the
species subject to the closure is zero.
(See §622.42(a)(1)(ii) and
§622.42(a)(1)(iii) for the species
included in the deep-water and shallow-
water grouper categories, respectively.)

(i) Beginning January 1—10,000 lb
(4,536 kg), gutted weight.

(ii) If on or before August 1 more than
50 percent of either the shallow-water
grouper quota or red grouper quota
specified in §622.42(a)(1)(iii) is reached
or is projected to be reached—7,500 lb
(3,402 kg), gutted weight.

(iii) If on or before October 1 more
than 75 percent of either the shallow-
water grouper quota or red grouper
quota specified in § 622.42(a)(1)(iii) is
reached or is projected to be reached--
5,500 lb (2,495 kg), gutted weight.

(2) The Assistant Administrator, by
filing a notification of trip limit change
with the Office of the Federal Register,
will effect the trip limit changes
specified in paragraphs (h)(1)(ii) and
(iii) of this section when the applicable
conditions have been met.

[FR Doc. 05-16319 Filed 8-12-05; 2:30 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 101 and 116
[Docket No. 00-071-2]
RIN 0579-AB90

Viruses, Serums, Toxins, and
Analogous Products; Records and
Reports

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; withdrawal and
reproposal.

SUMMARY: We are proposing to amend
the Virus-Serum-Toxin Act regulations
concerning records and reports to
require veterinary biologics licensees
and permittees to record specific
information concerning adverse events
associated with the use of biological
products that they produce or distribute
and to compile and submit those
records in a summary report to the
Animal and Plant Health Inspection
Service (APHIS) every 12 months for
products licensed for 1 year or more; for
newly licensed products, a summary
report would have to be submitted at 6-
month intervals during the first year of
the product license and at 12-month
intervals thereafter. The summary report
would also have to identify the number
of doses, or the average number of
doses, of the product in distribution
channels, if available. These records and
reports would help ensure that APHIS
will be able to provide complete and
accurate information to consumers
regarding adverse reactions or other
problems associated with the use of
licensed biological products. This
proposed rule replaces a previously
published proposed rule, which we are
withdrawing as part of this document,
that contained fewer specifics
concerning the information that would
have to be recorded in adverse event
reports associated with the use of

veterinary biologics that are submitted
to the Agency.

DATES: We will consider all comments
that we receive on or before October 17,
2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 00—-071-2, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 00-071-2.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Albert P. Morgan, Section Leader,
Operational Support Section, Policy,
Evaluation, and Licensing, Center for
Veterinary Biologics, VS, APHIS, 4700
River Road Unit 148, Riverdale, MD
20737-1231; (301) 734—8245.
SUPPLEMENTARY INFORMATION:

Background

The Virus-Serum-Toxin Act
regulations in 9 CFR part 116 (referred
to below as the regulations) contain
requirements for maintaining detailed

records of information necessary to give
a complete accounting of all the
activities within a veterinary biologics
establishment. In § 116.1, paragraph (a)
states that such reports must include,
but are not limited to, the items
enumerated in the regulations,
including inventory and disposition
records (§ 116.2), information
concerning product development and
preparation and market suspension and
recalls (§ 116.5), animal records
(§116.6), and test records (§ 116.7).

In § 116.5, paragraph (b) states that if
at any time there are indications that
raise questions regarding the purity,
safety, potency, or efficacy of a product,
or if it appears that there may be a
problem regarding the preparation,
testing, or distribution of a product, the
licensee, permittee, or foreign
manufacturer must immediately notify
the Animal and Plant Health Inspection
Service (APHIS) concerning the
circumstances and the action taken, if
any.

However, the regulations in §116.1 do
not explicitly require licensees and
permittees to maintain records of
adverse events associated with the use
of veterinary biologics, nor do the
regulations in § 116.5 provide specific
guidance in determining whether an
adverse event should be considered an
indication that raises questions
regarding the purity, safety, potency,
efficacy, preparation, testing, or
distribution (PSPEPTD) of such product.
Consequently, each veterinary biologics
manufacturer makes an independent
determination concerning (1) whether
an adverse event report raises PSPEPTD
questions and (2) when and in what
manner such report of the adverse event
will be provided to APHIS.

To limit the harm to animals posed by
unsatisfactory veterinary biologics,
APHIS must rely on adverse event
reports provided by veterinary biologics
licensees and permittees. However,
without any explicit guidance in the
regulations as to the form those reports
should take, licensees and permittees
are using nonstandardized methods to
record and submit reports regarding
adverse events to APHIS. Similarly,
without explicit reporting requirements
concerning adverse events, reports that
may signal problems concerning the use
of veterinary biological products are not
all being submitted to APHIS in a timely
manner.
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To address this situation, on January
15, 2002, we published in the Federal
Register (67 FR 1910-1913, Docket No.
00—071-1) a proposed rule to amend the
regulations concerning records and
reports to require veterinary biologics
licensees and permittees to record and
submit reports to APHIS concerning
adverse events associated with the use
of veterinary biological products that
they produce or distribute. The
proposed rule would have required
veterinary biologics licensees and
permittees to report to APHIS the
number of doses of each licensed
product that they distribute. The
proposed rule also would have amended
the regulations in 9 CFR part 101 to
provide definitions for the terms
adverse event and adverse event report.

We solicited comments on our
proposal for 60 days ending on March
18, 2002. We received 13 comments by
that date. The comments were from 10
veterinary biologics manufacturers, 2
trade associations representing
veterinary biologics manufacturers, and
a veterinary association. Six
commenters expressed conceptual
support for the proposed rule, but were
concerned that parts of the proposed
regulations were overly broad or
ambiguous and would increase the
regulatory burden on the industry and
possibly compromise confidential
business information. Four commenters
were opposed to the rule, stating that it
was unnecessary and that APHIS had
underestimated the regulatory burden
that would be imposed on the industry.
The remaining three commenters
neither supported nor opposed the rule,
but instead either asked for clarification
of certain aspects of the proposed rule
or suggested alternative wording that
they believed would provide greater
clarity.

In response to these comments, we
believe it is necessary to clarify those
provisions that could be subject to
multiple interpretations and to provide
more specifics concerning the
information that should be included in
adverse event reports associated with
the use of veterinary biologics that are
submitted to the Agency. Therefore, we
are withdrawing the January 15, 2002,
proposed rule referenced above and are
replacing it with the proposed changes
described in this document. The
proposed recordkeeping and reporting
requirements regarding adverse events
that would apply to each licensee,
permittee, and foreign establishment
that prepares and distributes biological
products are described below.

Definitions

The regulations in 9 CFR part 101
contain definitions of terms used in the
regulations concerning veterinary
biologics. The proposed changes to part
116 of the regulations would make it
necessary for us to add definitions in
§101.2 for two terms used in the
proposed regulations: Adverse event and
adverse event report. We would define
adverse event as any observation in
animals, whether or not the cause of the
event is known, that is unfavorable and
unintended and that occurs after any
use (on or off label) of a biological
product. For products administered to
animals, this would include events
related to a suspected lack of expected
efficacy. For products intended to
diagnose disease, adverse events would
refer to anything that hinders discovery
of the correct diagnosis. We would
define adverse event report as a
communication concerning the
occurrence of an adverse event from an
identifiable first-hand reporter that
includes at least the following
information: An identifiable reporter; an
identifiable animal; an identifiable
biological product; and one or more
adverse events.

Adverse Event Records

In this document we are proposing to
add to the regulations a new § 116.9 for
adverse event records, reports, and
summary reports. New § 116.9 would
require licensees and permittees to
record reports of all adverse events that
they receive concerning the use of
biological products they produce or
distribute and to submit a summary of
such reports to APHIS on an annual (for
products licensed for more than 1 year)
or semiannual (for products licensed
less than 1 year) basis. For each event,
licensees and permittees would be
required to record the following
information: (1) The date of the report;
(2) the identification of the person
initiating the report; (3) the product
code number as it appears on the
product license or permit and the
product trade name; (4) the product
serial number(s), if available; (5) a
description of the adverse event; (6) a
description of the animal(s) involved in
the event, including the number dead,
number affected, number exposed to the
product, species, breed, age, sex, and
physiological status; (7) the opinion of
the person reporting the event as to
whether the event is product-related
(i.e., probable, possible, unknown,
unlikely, no assessment); (8) route and
site of vaccination for products
administered parenterally; (9) identity
of the person administering the product

(veterinarian, animal owner, other,
unknown); (10) the date the event
occurred; and (11) the outcome of the
event (recovered, death, euthanized,
alive with side effects, ongoing event).

Summary Reports

We are proposing to require that
licensees and permittees submit to
APHIS a summary report of all adverse
event reports received during the
reporting period. For products licensed
for 1 year or more, the summary report
would have to be submitted at 12-month
intervals; for newly licensed products, a
summary report would have to be
submitted at 6-month intervals during
the first year of the product license and
at 12-month intervals thereafter. For
new products, we had considered an
alternative proposal that would also
have allowed summary reports for new
products to also be submitted every 12
months. However, we believe that more
frequent reporting for new products will
enable us to identify trends more
quickly and thereby resolve any
problems sooner. We specifically
request that you comment on the merit
of 6-month as compared to 12-month
reporting of adverse events concerning
new products.

The summary report would have to
include the following information: (1)
The name, address, and U.S. Veterinary
License or Permit number of the
producer or permittee; (2) copies of any
individual adverse event report
record(s); and (3) the number of doses,
or the average number of doses, of the
product in distribution channels, if
available. For products licensed for 1
year or more, firms would be allowed 1
year after the effective date of the final
rule to come into compliance with the
proposed amendment and submit their
first summary report, with subsequent
summary reports being submitted at 12-
month intervals thereafter. For the
reasons explained above, the first
summary report for newly licensed
products would have to be submitted 6
months after the effective date of the
final rule and a second report submitted
6 months later, after which summary
reports would have to be submitted at
12-month intervals. We would require
all summary reports to be received by
APHIS within 60 days after the
reporting date (semiannual or annual, as
the case may be) that would be
established by the licensee or permittee
and approved by APHIS.

We would require the submission of
summary reports at 12-month intervals
(6-month intervals for new products)
because we believe that frequent
reporting of adverse events concerning
veterinary biologicals would ensure that
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we have adequate data to support a
decision, if necessary, to take regulatory
action against products that are
associated with an unusual number of
adverse event reports.

In order to provide an objective
measure of when it may be necessary to
take action against a veterinary biologic
to limit harm in animals, and as a
component of the adverse event
reporting system, we would use the
number of doses of product distributed
or the average number of doses of the
product in distribution channels, if
available, instead of the number of
doses of product administered to
animals to calculate the incidence of
adverse events associated with a
particular product. Typically, the
number of doses of product
administered to animals would be used
to calculate incidence. However,
because we must take timely action and
may not know precisely how many
animals have been treated with a
product, we would use the number of
distributed doses of a product as
representative of the number of doses
that were administered to animals.

Completion of Records

The regulations in §§116.1(a)(3) and
116.8 provide that all records (other
than disposition records) required under
part 116 shall be completed by the
licensee, permittee, or foreign
manufacturer before any portion of a
serial of any product may be marketed
in the United States or exported. We are
proposing to amend those provisions to
also allow adverse event records to be
excluded from the list of records that
must be completed before a product
may be marketed or exported. Like
disposition records, adverse event
records could not be expected to have
been completed prior to the marketing
or exportation of a product.

Miscellaneous

We would also make several minor,
nonsubstantive editorial changes to the
regulations to improve their clarity.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for
purposes of Executive Order 12866, and,
therefore, has been reviewed by the
Office of Management and Budget.

We are proposing to amend the Virus-
Serum-Toxin Act regulations for records
and reports to require veterinary
biologics licensees and permittees to
record and submit reports to APHIS
concerning adverse events associated
with the use of veterinary biologics that

they produce or distribute. The
proposed regulations would specify the
information to be included in adverse
event records and would require the
submission, at 12-month intervals (6-
month intervals for new products), of
summary reports that would include,
among other things, compilations of
individual adverse event records and
information concerning the number of
doses, or the average number of doses,
of the product in distribution channels,
if available. These proposed
requirements would assist us in
providing complete and accurate
information concerning adverse
reactions or other problems associated
with the use of licensed veterinary
biologics.

For this rule, we have prepared an
economic analysis. The economic
analysis provides a cost-benefit analysis
as required by Executive Order 12866,
as well as an analysis of the potential
economic effects of this proposed rule
on small entities, as required under the
Regulatory Flexibility Act. The
economic analysis is set forth below.

We do not expect that the proposed
recordkeeping requirements would have
a significant economic impact on most
veterinary biologics manufacturers. This
is because most manufacturers already
maintain recordkeeping systems for
adverse event reports that capture most,
if not all, of the information that would
be required to be recorded under the
proposal. The information that would be
required is basic in nature; it is the type
of information that most manufacturers
record anyway, in order to improve
their product or reduce their potential
legal liability. Furthermore, the
proposed regulations would not restrict
manufacturers from using their
discretion to choose the most
appropriate recordkeeping system for
maintaining records of these reports; the
proposal, therefore, should not result in
veterinary biologics manufacturers
having to alter their current
recordkeeping systems or create new
recordkeeping systems. It should also be
noted that the vast majority of licensed
products are not likely to be associated
with adverse events. It is estimated, for
example, that reports of adverse events
are received for no more than 10 percent
of the approximately 2,000 currently
licensed products.

The proposed requirement for the
submission of summary reports to
APHIS should not have a significant
economic impact on most veterinary
biologics manufacturers. As indicated
above, most manufacturers already
maintain recordkeeping systems for
adverse event reports that capture most,
if not all, of the information that would

be required to be recorded under the
proposal. For most manufacturers that
receive adverse reports, therefore, the
proposed requirement for the
submission of annual summary reports
to APHIS should involve no more than
packaging and assembling information
that has already been captured, a task
that should have only minimal
economic consequences. The current
regulations do not require veterinary
biologics licensees or permittees to
report to APHIS on the number of doses
of each licensed or permitted product
that has been distributed, but that
information, too, is currently being
captured by most manufacturers.

Effect on Small Entities

The proposed rule would affect all of
the approximately 125 U.S. veterinary
biologics manufacturers, including
permittees. This is because, at the
present time, none of the licensees and
permittees is in full compliance with
the proposed requirements on a
voluntary basis; they would all have to
take at least some additional action,
even if that additional action simply
involved establishing a formal system
for recording adverse event reports that
they receive.

We do not have definitive information
on the size of all potentially affected
entities. However, it is reasonable to
assume that most are small in size,
under the U.S. Small Business
Administration’s (SBA) standards. This
assumption is based on composite data
for providers of the same and similar
services in the United States. In 2002,
there were 296 U.S. establishments in
North American Industry Classification
System (NAICS) subsector 325414, a
classification comprised of
establishments primarily engaged in
manufacturing vaccines, toxoids, blood
fractions, and culture media of plant or
animal origin (except diagnostic). Of the
296 establishments, 285 (or 96 percent)
had fewer than 500 employees, the
SBA’s small entity threshold for
establishments in that NAICS category.
Similarly, in 2002, there were 236 U.S.
establishments in NAICS 325413, a
classification comprised of
establishments primarily engaged in
manufacturing in-vitro diagnostic
substances, including biological
substances. Of the 236 establishments,
223 (or 95 percent) had fewer than 500
employees, the SBA’s small entity
threshold for establishments in NAICS
325413.

Alternatives

Alternatives to the proposed rule
would be to either leave the regulations
unchanged, or to require a different set
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of criteria than is proposed. Leaving the
regulations unchanged would be
unsatisfactory, because it would
perpetuate the current situation, i.e.,
one that may not allow APHIS to take
expeditious action to limit the harm to
animals caused by harmful or dangerous
veterinary biologics. The current
regulations have resulted in licensees
and permittees using non-standardized
methods to record and submit reports
regarding adverse events to APHIS. In
addition, adverse event reports that may
signal problems concerning the use of
veterinary biological products are not all
being submitted to APHIS in a timely
manner. Without complete information
and timely reports, APHIS may not be
able to take prompt action to limit the
harm to animals posed by unsatisfactory
veterinary biologics.

APHIS considers the proposed set of
criteria to be the minimum necessary to
accomplish the rule’s objectives. The
submission of reports to APHIS at
longer than 12-month intervals was
considered but rejected; we believe that
longer reporting intervals would not
ensure that we have adequate data to
support a decision to take regulatory
action against products that are
associated with an unusual number of
adverse event reports.

Costs and Benefits

The proposed rule has the potential to
benefit animals and their owners, to the
extent that it allows APHIS to act
quickly to limit the harm to animals
posed by unsatisfactory veterinary
biologics. For animal owners, the
monetary benefits are difficult to
estimate, because they would depend on
several factors that are currently
unknown—the significance, or gravity,
of the harm that would be avoided with
the rule in effect, and the number, and
value, of animals that would avoid harm
with the rule in effect. For some animal
owners, especially those with large
numbers of high-value animals, the
potential monetary benefits of avoided
harm could be large. For the reasons
discussed above, manufacturer costs to
comply with the rule should be minimal
in most cases. Thus, we expect that the
benefits of this proposed action would
outweigh its costs.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
category of Federal Domestic Assistance
under No. 10.025 and is subject to

Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule would
not preempt any State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. The Virus-Serum-Toxin Act
does not provide administrative
procedures which must be exhausted
prior to a judicial challenge to the
provisions of this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). The information collection and
recordkeeping requirements described
in the January 2002 proposed rule
withdrawn by this document were
approved by OMB under control
number 0579-0209, and we will request
that OMB approve the information
collection or recordkeeping
requirements included in this proposed
rule under that same number. Please
send written comments to the Office of
Information and Regulatory Affairs,
OMB, Attention: Desk Officer for
APHIS, Washington, DC 20503. Please
state that your comments refer to Docket
No. 00-071-2. Please send a copy of
your comments to: (1) Docket No. 00—
071-2, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road Unit 118, Riverdale,
MD 20737-1238, and (2) Clearance
Officer, OCIO, USDA, room 404-W,
14th Street and Independence Avenue
SW., Washington, DC 20250. A
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication of this
proposed rule.

This proposed rule would require
manufacturers of veterinary biological
products to maintain records of adverse
event reports that they receive
concerning the use of veterinary
biological products that they produce or
distribute for 2 years. In addition,
licensees and permittees would have to
submit summary reports of adverse
events to APHIS every 12 months for
products licensed for 1 year or more; for
newly licensed products, a summary
report would have to be submitted at 6-
month intervals during the first year of

the product license and at 12-month
intervals thereafter. These information
collection and recordkeeping
requirements would allow us to monitor
and provide the appropriate level of
regulatory oversight.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses).

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 0.5
hour per response.

Respondents: Veterinary biologics
licensees and permittees.

Estimated annual number of
respondents: 125.

Estimated annual number of
responses per respondent: 4.

Estimated annual number of
responses: 1,000.

Estimated total annual burden on
respondents: 500 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

Government Paperwork Elimination Act
Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this proposed rule, please contact Mrs.
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Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects

9 CFR Part 101
Animal biologics.

9 CFR Part 116

Animal biologics, Reporting and
recordkeeping requirements.

Accordingly, we propose to amend 9
CFR parts 101 and 116 as follows:

PART 101—DEFINITIONS

1. The authority citation for part 101
would continue to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.4.

2.In §101.2, definitions of adverse
event and adverse event report would be
added in alphabetical order to read as
follows:

§101.2 Administrative terminology.
* * * * *

Adverse event. Any observation in
animals, whether or not the cause of the
event is known, that is unfavorable and
unintended and that occurs after any
use (off label or on label) of a biological
product. Included are events related to
a suspected lack of expected efficacy.
For products intended to diagnose
disease, adverse events refer to anything
that hinders discovery of the correct
diagnosis.

Adpverse event report. Any
communication concerning the
occurrence of an adverse event from an
identifiable first-hand reporter which
includes at least the following
information:

(1) An identifiable reporter;

(2) An identifiable animal;

(3) An identifiable biological product;
and

(4) One or more adverse events.
* * * * *

PART 116—RECORDS AND REPORTS

3. The authority citation for part 116
would continue to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.4.

4.In §116.1, paragraph (a)(3) would
be revised to read as follows:

§116.1 Applicability and general
considerations.

(a) * % %

(3) Records (other than disposition
records and adverse event records)
required by this part must be completed
by the licensee, permittee, or foreign
manufacturer, as the case may be, before

any portion of a serial of any product
may be marketed in the United States or
exported.
* * * * *

5. Section 116.8 would be revised to
read as follows:

§116.8 Completion and retention of
records.

All records (other than disposition
records and adverse event records)
required by this part must be completed
by the licensee, permittee, or foreign
manufacturer before any portion of a
serial of any product may be marketed
in the United States or exported. All
records must be retained at the licensed
or foreign establishment or permittee’s
place of business for a period of 2 years
after the expiration date of a product or
longer as may be required by the
Administrator. (Approved by the Office
of Management and Budget under
control number 0579-0013)

6. A new §116.9 would be added to
read as follows:

§116.9 Adverse event report records and
summary reports.

(a) A detailed record must be
maintained for every adverse event
report the licensee or permittee receives
for any biological product it produces or
distributes. Each record must include:

(1) The date of the report;

(2) The identification of the person
initiating the report;

(3) The product code number as it
appears on the product license or
permit, and product trade name;

(4) The serial number(s) of the
product, if available;

(5) A description of the adverse event;

(6) A description of the animal(s)
involved, including the number dead,
number affected, number exposed to the
product, species, breed, age, sex, and
physiological status;

(7) The opinion (probable, possible,
unknown, unlikely, no assessment) of
the person initiating the report as to
whether the event is product-related;

(8) The route and site of vaccination
for products administered parenterally;

(9) The identity of the person
administering the product (veterinarian,
animal owner, other, unknown);

(10) The date of the event; and

(11) The outcome of the event
(recovered, death, euthanized, alive
with side effects, ongoing event).

(b) A summary report of all adverse
event reports received by a licensee or
permittee must be compiled and
submitted to the Animal and Plant
Health Inspection Service. For products
licensed for 1 year or more, such
summary reports must cover intervals of
12 months; for products licensed for less

than 1 year, the summary reports must
be submitted at 6-month intervals. All
summary reports must be received
within 60 days after the end of the
reporting date that will be determined
by the licensee or permittee and
approved by the Animal and Plant
Health Inspection Service. Each
summary report must include:

(1) The name, address, and U.S.
Veterinary License or Permit number of
the producer, permittee, or foreign
manufacturer;

(2) Copies of any individual adverse
event reports for the product maintained
as prescribed in paragraph (a) of this
section; and

(3) The number of doses, or the
average number of doses, of the product
in distribution channels, if available.

Done in Washington, DG, this 11th day of
August 2005.

Bill Hawks,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 05-16266 Filed 8—16—05; 8:45 am)]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 51
[Docket No. PRM-51-8]

State of Nevada; Denial of a Petition
for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking: denial.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or Commission) is
denying a petition for rulemaking
submitted by the State of Nevada (PRM—
51-8). The petitioner requests that NRC
amend a decision reached in a 1990
rulemaking, referred to as the “Waste
Confidence” decision, that at least one
mined geologic repository will be
available within the first quarter of the
twenty-first century as well as a
regulation making a generic
determination of no significant
environmental impact from the
temporary storage of spent fuel after
cessation of reactor operation which
incorporates this decision. Petitioner
believes that the decision and rule must
be amended to avoid “prejudging” the
outcome of the anticipated licensing
proceeding on a potential application
from the Department of Energy for a
construction authorization for a geologic
repository at the Yucca Mountain,
Nevada site. The NRC is denying the
petition because the petition
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fundamentally misconstrues the
decision NRC reached in 1990 and
because the information provided in the
petition does not meet the criteria NRC
set in 1999 for reopening the Waste
Confidence findings. Further, the
Commission’s commitment to a fair and
comprehensive adjudication on a
potential license application for Yucca
Mountain is not jeopardized by the 2025
date for repository availability. Under
these circumstances, the Commission
finds no reason to undertake the burden
of reopening the Waste Confidence
decision.

ADDRESSES: Copies of the petition for
rulemaking and the NRC'’s letter to the
petitioner are available for public
inspection or copying in the NRC Public
Document Room, 11555 Rockville Pike,
Room 01-F21, Rockville, Maryland.

FOR FURTHER INFORMATION CONTACT:
Keith 1. McConnell, Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
1743, e-mail: kim@nrc.gov; or E. Neil
Jensen, Office of the General Counsel,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-00001,
telephone (301) 415-1537, e-mail:
enj@nrc.gov.

SUPPLEMENTARY INFORMATION:
Introduction

On March 1, 2005, the State of Nevada
(Petitioner or the State) submitted a
“State of Nevada Petition for
Rulemaking to Amend the
Commission’s Waste Confidence
Decision and Rule to Avoid Prejudging
Yucca Mountain” (Petition) which was
docketed as a petition for rulemaking
under 10 CFR 2.802 of the
Commission’s regulations (PRM-51-8).
Petitioner asserts that the NRC must
amend a decision reached in a 1990
rulemaking, termed the ‘“Waste
Confidence” decision,? that “at least
one mined geologic repository will be
available within the first quarter of the
twenty-first century” as well as a
regulation, 10 CFR 51.23(a), which
incorporates this decision.2 Petitioner
believes that the decision and rule must
be amended to avoid “prejudging” the
outcome of the anticipated licensing
proceeding on a potential application
from the Department of Energy (DOE)
for a construction authorization for a
geologic repository at the Yucca

1 See “Waste Confidence Decision Review,” 55
FR 38474; September 18, 1990.

2 See “Consideration of Environmental Impacts of
Temporary Storage of Spent Fuel After Cessation of
Reactor Operation,” 55 FR 38472; September 18,
1990.

Mountain, Nevada site (Yucca
Mountain).

The Commission sees no need to
revisit its Waste Confidence decision at
this time. We have carefully considered
the State’s assertions that changed
circumstances warrant reopening of its
Waste Confidence findings but, for the
reasons described in this decision, we
remain unconvinced that there is any
present need to resurrect Waste
Confidence issues.?

Background

To provide context for the petition,
some background information on the
Commission’s Waste Confidence
proceedings is useful. In 1984, the
Commission concluded a generic
rulemaking proceeding, which has
become known as the “Waste
Confidence Rulemaking,” designed to
assess its degree of confidence that
radioactive wastes produced by nuclear
facilities could be safely disposed of, to
determine when any such disposal
would be available, and whether such
wastes could be safely stored until safe
disposal was available.4 The 1984
rulemaking proceeding enabled the
Commission to make the following five
findings:

(1) that there is reasonable assurance
that safe disposal of high-level
radioactive waste (HLW) and spent
nuclear fuel (SNF) in a mined geologic
repository is technically feasible;

(2) that there is reasonable assurance
that one or more mined geologic
repositories for commercial HLW and
SNF will be available by the years 2007—
2009, and that sufficient repository
capacity will be available within 30
years beyond expiration of any reactor
operating license to dispose of existing
commercial HLW and SNF originating
in such reactor and generated up to that
time;

(3) that there is reasonable assurance
that HLW and SNF will be managed in
a safe manner until sufficient repository
capacity is available to assure the safe
disposal of all HLW and SNF;

(4) that there is reasonable assurance
that, if necessary, spent fuel generated
in any reactor can be stored safely and
without significant environmental

3The NRC did not seek public comment on the
instant petition. In this case, the NRC viewed
Nevada’s petition as involving a straightforward
application of the Commission’s threshold criterion
(“significant and pertinent unexpected events
occur, raising substantial doubt about the
continuing validity of the 1990 Waste Confidence
finding” 64 FR 68005; December 6, 1990) for
considering a comprehensive reopening of the 1990
Waste Confidence decision, and did not see a need
for public comment on such application.

4 See “Waste Confidence Decision,” 49 FR 34658;
August 31, 1984.

impacts for at least 30 years beyond the
expiration of that reactor’s operating
licenses at that reactor’s spent fuel
storage basin, or at either onsite or
offsite independent spent fuel storage
installations (ISFSIs); and

(5) that there is reasonable assurance
that safe independent onsite or offsite
spent fuel storage will be made available
if such storage capacity is needed.

49 FR 34659-34960. The Commission
incorporated the second and fourth
findings into a new regulation at 10 CFR
51.23 which, among other things,
established a generic determination of
no significant environmental impact
from the temporary storage of spent fuel
after the cessation of reactor operation
and which also found reasonable
assurance that one or more mined
geologic repositories for commercial
HLW and SNF would be available by
the years 2007-2009.5 The Commission
also committed to reviewing its Waste
Confidence findings should significant
and pertinent unexpected events occur
or at 5-year intervals until a repository
was available. 49 FR 34660.

In 1989-1990, the Commission
conducted a second Waste Confidence
proceeding to review its 1984 findings.
As a result, the Commission decided to
modify findings two and four as follows:

(2) the Commission finds reasonable
assurance that at least one mined
geologic repository will be available
within the first quarter of the twenty-
first century, and that sufficient
repository capacity will be available
within 30 years beyond the licensed life
for operation (which may include the
term of a revised or renewed license) of
any reactor to dispose of the commercial
HLW and SNF originating in such
reactor and generated up to that time;

(4) the Commission finds reasonable
assurance that, if necessary, spent fuel
generated in any reactor can be stored
safely and without significant
environmental impacts for at least 30
years beyond the licensed life for
operation (which may include the term
of a revised or renewed license) of that
reactor at its spent fuel storage basin, or
at either onsite or offsite ISFSIs.

55 FR 38474 (emphasis added). Thus,
the Commission, in 1990, decided to
extend the time-frame of its assurance of
the availability of a repository from the
2007-2009 period to 2025, and also
expanded on the minimal amount of
time for which it had confidence that
SNF could be safely stored. Further,
“believ[ing] that predictions of

5 See “Requirements for Licensee Actions
Regarding the Disposition of Spent Fuel Upon
Expiration of Reactor Operating Licenses,”” 49 FR
34688, 34694; August 31, 1984.
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repository availability are best
expressed in terms of decades rather
than years,” the Commission decided to
change its review period to 10 years or
“whenever significant and pertinent
unexpected changes occur [, e.g.,] such
events as a major shift in national
policy, a major unexpected institutional
development, and/or new technical
information * * *.” 55 FR 38475.

In 1999, as the 10 year review period
approached, the Commission
considered the need for a further Waste
Confidence review in the context of
events that had occurred since 1990. 64
FR 68005; December 6, 1999. These
considerations “confirm[ed] and
strengthen[ed] the Commission’s 1990
findings and le[d] the Commission to
conclude that no significant and
unexpected events ha[d] occurred—no
major shifts in national policy, no major
unexpected institutional developments,
no unexpected technical information—
that would cast doubt on the
Commission’s Waste Confidence
findings or warrant a detailed
reevaluation * * *.” 64 FR 68007. For
that reason, the Commission determined
not to conduct another Waste
Confidence review at that time but did
state that ““the Commission would
consider undertaking a comprehensive
reevaluation of the Waste Confidence
findings when the impending repository
development and regulatory activities
run their course or if significant and
pertinent unexpected events occur,
raising substantial doubt about the
continuing validity of the Waste
Confidence findings.” Id.

The Petition

The State’s petition focuses on the
second Waste Confidence finding and,
in particular, on that aspect of the
finding that there is reasonable
assurance that a repository will be
available by 2025. The petitioner
believes that this finding must be
revised because it is now evident that a
repository can only be available by this
date if NRC grants DOE’s anticipated
application for a license at the Yucca
Mountain site at the completion of the
adjudicatory proceeding because it
would be too late, if NRC were to deny
the license application, for DOE to have
a repository available at a different site
by this date. Petition at 2—-3. This
situation, in petitioner’s view,
impermissibly amounts to prejudging
the result of the Yucca Mountain
licensing proceeding. Id.

In support of its position, petitioner
reviews the 1990 Waste Confidence
decision and concludes that it relies on
three “critical determinations” which
petitioner describes as follows:

(1) The acceptability of the Yucca
Mountain site should not be presumed,
for to do so would prejudge the outcome
of the NRC’s licensing review and
proceeding;

(2) Notwithstanding the twenty-five
year lead time required, a second
repository site will be available if
necessary by the year 2025 because a
final decision on the acceptability of the
Yucca Mountain site will surely be
made by the year 2000, leaving
sufficient time (twenty five years) to
develop another repository if Yucca
Mountain fails; and (3) spent fuel can be
stored safely and in an environmentally
sound manner until either Yucca
Mountain or a second repository
becomes available beginning in the year
2025.

Petition at 7. Petitioner says that the
second “‘critical determination” has
proved to be incorrect, thus requiring
the Commission to revise its second
Waste Confidence finding.

In its 1990 Waste Confidence
decision, the Commission concluded
that SNF can be safely stored without
significant environmental impact for at
least 100 years, if necessary. 55 FR
38513 (1990). Petitioner cites recent
documents and events which have
corroborated and even extended this
conclusion such as DOE’s Final
Environmental Impact Statement for
Yucca Mountain and the increased
licensing of independent spent fuel
storage installations. Petition at 11-13.
Petitioner concludes that these
developments support extending the
second part of the second Waste
Confidence finding (that sufficient
repository capacity will be available
within 30 years beyond the licensed life
for operation (which may include the
term of a revised or renewed license) of
any reactor to dispose of the commercial
HLW and SNF originating in such
reactor and generated up to that time) to
a longer or even indefinite period.
Petition at 13. Thus, petitioner proposes
that the regulation which encapsulates
the second Waste Confidence finding,
10 CFR 51.23(a), be amended to provide:

The Commission has made a generic
determination that there is reasonable
assurance all licensed reactor spent fuel
will be removed from storage sites to
some acceptable disposal site well
before storage causes any significant
safety or environmental impacts.

This generic finding does not apply to
a reactor or storage site if the
Commission has found, in the 10 CFR
part 50, part 52, part 54 or part 72
specific licensing proceeding, that
storage of spent fuel during the term
requested in the license application will

cause significant safety or
environmental impacts.
Petition at 14.

Reasons for Denial

In 1999, the Commission stated that it
would consider undertaking a
comprehensive reevaluation of the
Waste Confidence findings if either of
two criteria were met: (1) “When the
impending repository development and
regulatory activities run their course;”
or (2) “if significant and pertinent
unexpected events occur, raising
substantial doubt about the continuing
validity of the Waste Confidence
findings.” 64 FR 68007. Petitioner states
that it is not asking NRC to reopen its
general finding that one or more safe
geologic repositories can be made
available on a timely basis. Petition at
7. Nevertheless, because the findings are
interrelated, reopening the Waste
Confidence inquiry, even if somehow
limited in this manner, could be
expected to become a large endeavor
covering most of the questions
considered in the 1990 findings; e.g.,
multiple questions concerning the
timeliness of repository availability and
conditions for the extended safe storage
of SNF. In 1999, the Commaission was
reluctant to expend agency resources on
such a far-reaching endeavor absent
developments which might cast doubt
on the Commission’s findings. Barring
developments or information meeting
the 1999 criteria, the Commission
remains unwilling to initiate a
reevaluation, even a severely limited
one assuming that would be possible,
because that would not be a prudent use
of the agency’s limited resources. As
noted below, the Commission does not
believe that petitioner has demonstrated
that significant and pertinent
unexpected events have occurred,
meeting the Commission’s reopening
criteria.

Petitioner seeks to meet the second
prong of these criteria by arguing that
two pieces of information constitute the
“significant and pertinent unexpected
events” which should trigger the Waste
Confidence review process. First,
petitioner asserts that NRC’s
determination that a repository would
be available by 2025 was based on the
“express finding” that the
“acceptability” of Yucca Mountain as a
geologic repository would be decided by
the year 2000, but that “we now know
that the acceptability of Yucca
Mountain will not be decided before
2010 at the earliest (completion of the
construction authorization stage).”
Petition at 7-8. Second, petitioner
asserts that the availability of a
repository by 2025 assumed a 25-year
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period would be needed between a
possible finding of unacceptability of
the Yucca Mountain site in 2000 and the
availability of a repository at a different
site, but we “now know that if Yucca
Mountain fails on or about the year
2010, fifteen years * * * will not nearly
be sufficient time to accomplish all of
the steps needed to make another
repository actually available.” Petition
at 8-10.

First, we consider petitioner’s
assertion that the Commission’s 1990
determination that a repository would
be available by 2025 was based on an
“express finding” that the acceptability
of Yucca Mountain as a geologic
repository would be decided by the year
2000. The Commission made no such
finding, express or otherwise. What the
Commission did state in the 1990
decision was that “NRC continues to
believe that if DOE determines that the
Yucca Mountain site is unsuitable, it
will make this determination by about
the year 2000.” 55 FR 38477 (emphasis
added). There is a significant difference,
in the Waste Confidence decision,
between the concept of the “suitability”
of Yucca Mountain and the concept of
the “acceptability” of Yucca Mountain.

““Suitability” refers to the decision the
Secretary of Energy must make, on the
basis of site characterization activities
and other factors, that a particular site
is suitable for submission of an
application for a construction
authorization for a repository. See
section 113 of the Nuclear Waste Policy
Act of 1982, as amended (NWPA), 42
U.S.C. 10133. Upon finding a particular
site to be suitable, the Secretary is
required to make a recommendation to
the President that the President approve
the recommended site for the
development of a repository. See section
114 of NWPA, 42 U.S.C. 10134.6

“Acceptability” refers to the decisions
NRC must make concerning the
licenseability of the site. There are three
NRC decision points on a determination
of the acceptability (or license-ability) of
Yucca Mountain: the first will be the
decision of the NRC staff in the
licensing proceeding on whether to

6On February 14, 2002, the Secretary of Energy
recommended the Yucca Mountain site for the
development of a repository to the President,
thereby setting in motion the approval process set
forth in sections 114 and 115 of the NWPA. See 42
U.S.C. 10134(a)(1); 10134(a)(2); 10135(b),
10136(b)(2). On February 15, 2002, the President
recommended the site to Congress. On April 8,
2002, the State of Nevada submitted a notice of
disapproval of the site recommendation to which
Congress responded, on July 9, 2002, by passing a
joint resolution approving the development of a
repository at Yucca Mountain which the President
signed on July 23, 2002. See Pub. L. No. 107-200,
116 Stat. 735 (2002) (codified at 42 U.S.C. 10135
note (Supp. IV 2004).

recommend approval of the license
application; the second will be when
the Commission, acting in its
adjudicatory capacity, determines
whether to issue a construction
authorization for the repository, see 10
CFR 63.31; and the third will be when
the Commission determines whether to
issue a license for the receipt and
possession of high-level waste, see 10
CFR 63.41. But, to be clear, these
considerations as to a site’s
“acceptability” were not the basis for
deciding on the 2025 date.

It is important to examine what NRC
actually said in the 1990 Waste
Confidence decision with respect to its
revision of the second finding because
petitioner confuses the concepts of
“suitability” and “acceptability” and
fundamentally misperceives the second
finding. The Nuclear Waste Policy
Amendments Act of 1987 (NWPAA) had
limited DOE’s site characterization
activities to the Yucca Mountain site. In
the Commission’s view, “the possible
schedular benefits to single-site
characterization * * * must be weighed
for the purposes of this Finding against
the potential for additional delays in
repository availability if the Yucca
Mountain site is found to be unsuitable
[because bly focusing DOE site
characterization activities on Yucca
Mountain, the NWPAA ha[d] essentially
made it necessary for that site to be
found suitable if the 2007-2009
timeframe for repository availability in
the Commission’s 1984 decision is to be
met” (emphasis added). 55 FR 38494.
This was because DOE had estimated
conservatively that “it would require
approximately 25 years to begin site
screening for a second repository,
perform site characterization, submit an
EIS and license applications, and await
authorizations before the repository
could be ready to receive waste.” Id.
Obviously, any DOE finding of
unsuitability made after 1990 would not
allow an alternative repository site to be
available in the 2007-2009 timeframe if
25 years were to be required for this
purpose. Moreover, in addition to
reliance on a single site, other factors
raised doubts that a repository would be
available in that time period: the
probability that site characterization
activities would not proceed entirely
without problems; the history of DOE’s
schedular slippages; and DOE’s own
then-current schedule calling for
submittal of a license application in
2001 and for repository availability in
2010. Id.

In light of these considerations, it no
longer seemed prudent to the
Commission in 1990 to reaffirm NRC’s
1984 finding of reasonable assurance

that the 2007-2009 timetable would be
met. Instead, the Commission decided
to take DOE’s estimate of the time it
would take to make another repository
available if Yucca Mountain were to be
found unsuitable (25 years) and then,
for the sake of conservatism, make the
assumption that Yucca Mountain would
not be found suitable. The Commission
thought it “reasonable to expect that
DOE would be able to reach this
conclusion by the year 2000 [which]
would leave 25 years for the attainment
of repository operations at another site.”
55 FR 38495. Thus, the “express
finding” that the Commission made in
1990 was that the suitability (not the
acceptability) of Yucca Mountain would
be decided by the year 2000, leaving 25
years for the availability of a different
repository if DOE found Yucca
Mountain to be unsuitable.

That DOE in fact found the Yucca
Mountain site to be suitable—in early
2002—buttresses the 1990 finding of
reasonable assurance that a repository
will be available in 2025, within the
meaning of our 1990 Waste Confidence
decision. That decision rested on a DOE
suitability determination by “about”
2000. See 55 FR 38477. DOE made such
a determination in early 2002, and thus
substantially met our expectation.

Given what the Commission actually
said in its 1990 Waste Confidence
finding, it is easy to see that the
significant new information regarding
the timing of a repository proferred by
petitioner; i.e., that the acceptability
(defined in the petition as completion of
the construction authorization stage) of
Yucca Mountain will not be decided
before 2010 at the earliest and that if
Yucca Mountain is found to be
unacceptable around the year 2010, 15
years will not be sufficient time for DOE
to make another repository available,
petition at 8, is not the type of
information that would meet the
Commission’s criteria for reopening.
The Commission did not speculate in
1990 as to a date by which it might
make a decision on construction
authorization; its finding was based
solely on its estimate of when DOE
might make a suitability determination.

The petition assumes that the NRC, in
1990, abandoned its expectation that a
repository would become available in
the 2007-2009 time frame and selected
a new date, 2025, out of a concern that
the continued use of the 2007-2009
period for repository availability would
“prejudge” its construction
authorization decision. Petition at 10.
This, too, is an error.

“Availability,” as used in the 1990
decision, begins with a DOE projection
of when a repository is targeted for
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availability based on DOE’s estimates of
the timing of the suitability
determination. 55 FR 38494. These DOE
projections were used by the
Commission as a starting point for
determining ‘‘availability.” But, because
of DOE’s need to focus exclusively on
Yucca Mountain, the probability that
site characterization activities would
not proceed entirely without problems,
and the chronic delays in the program,
the Commission was unwilling to accept
DOE’s then current projection of
repository availability in 2010. Instead,
the Commission chose to take a
“conservative” approach to the timing
of “availability” by setting a
conservative upper bound of 2025. See
55 FR 38494, 38595 and 38500. This
would allow for DOE’s estimate of a 25-
year time period needed for the
availability of a repository at an
alternative site if DOE found the Yucca
Mountain site to be unsuitable and had
to start over from scratch.

If in 1990 the Commission had been
thinking in terms of 25 years being
needed for an alternate repository site
following an adverse Commission
finding of acceptability, obviously it
could not have chosen 2025 as the date
for which it had reasonable confidence
that a repository would be available.
DOE’s submission of a license
application was at that time scheduled
to be in 2001, meaning that any
Commission rejection of the license
could not have been the basis for
computing the 25 years needed for
evaluation of an alternative site. In fact,
the use of a Commission acceptability
finding as the basis for repository
availability is impossible to implement
because it would require the
Commission to prejudge the
acceptability of any alternative to Yucca
Mountain in order to establish a
reasonably supported outer date for the
Waste Confidence finding. That is, if the
Commission were to assume that a
license for the Yucca Mountain site
might be denied in 2015 and establish
a date 25 years hence for the
“availability” of an alternative
repository (i.e., 2040), it would still
need to presume the “acceptability” of
the alternate site to meet that date.

Because it was untenable to presume
the “acceptability” of any site,
including Yucca Mountain, the
Commission, in 1990, chose instead to
take a two pronged approach to
determining “availability.” First, it
would use DOE’s statutorily mandated
suitability determination as a basis for
providing assurance that a repository
would be available in 2025. Specifically,
the Commission stated that it believed
that DOE’s site suitability determination

process should provide a “* * * strong
basis for evaluating the likelihood of
meeting the 2025 estimate of repository
availability.” 55 FR 38495. Second, the
Commission allowed for reconsideration
of its findings pending significant and
unexpected events. Certainly, the denial
of a license for the Yucca Mountain site
would meet these criteria and the
Commission would need to reevaluate
its findings at that time.

The State would recast the approach
the Commission took to defining
“availability”” by presuming that “some
acceptable disposal site” would be
available at some undefined time in the
future. We find this approach
inconsistent with that taken in the 1984
Waste Confidence Decision because it
provides neither the basis for assessing
the degree of assurance that radioactive
waste can be disposed of safely nor the
basis for determining when such
disposal will be available.

In sum, petitioner has not submitted
any information establishing that
significant and pertinent unexpected
events have occurred which raise
substantial doubt about the continuing
validity of the second Waste Confidence
finding and, in particular, that
reasonable assurance exists that at least
one mined geologic repository will be
available by 2025. Even if DOE’s
estimate as to when it will tender a
license application should slip further,
the 2025 date would still allow for
unforeseen delays in characterization
and licensing. It also must be recognized
that the Commission remains committed
to a fair and comprehensive
adjudication and, as a result, there is the
potential for the Commission to deny a
license for the Yucca Mountain site
based on the record established in the
adjudicatory proceeding. That
commitment is not jeopardized by the
2025 date for repository availability.
The Commission did not see any threat
to its ability to be an impartial
adjudicator in 1990 when it selected the
2025 date even though then, as now, a
repository could only become available
if the Commission’s decision is
favorable. Should the Commission’s
decision be unfavorable and should
DOE abandon the site, the Commission
would need to reevaluate the 2025
availability date, as well as other
findings made in 1990. However, that
day has not yet come and until it does
the Commission finds no reason to
undertake the burden of reopening its
Waste Confidence findings in the
absence of information meeting the
criteria it has established for this
purpose.

Conclusion

Petitioner misapprehends the
Commission’s 1990 Waste Confidence
findings and has not shown any
significant and pertinent unexpected
event that raises substantial doubt about
the continuing validity of the 1990
Waste Confidence findings.
Accordingly, for the reasons stated
above, the NRC denies the petition for
rulemaking to amend the Commission’s
Waste Confidence decision in its
entirety.

Dated at Rockville, Maryland, this 10th day
of August, 2005.

For the Nuclear Regulatory Commission.
Andrew L. Bates,

Acting Secretary of the Commission.
[FR Doc. 05-16253 Filed 8—16—05; 8:45 am|
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21787; Directorate
Identifier 2005-CE-34-AD]

RIN 2120-AA64

Airworthiness Directives; Shadin ADC-
2000 Air Data Computers

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Shadin ADC-2000 air data
computers (ADC) installed on airplanes.
This proposed AD would require you to
replace affected ADC—2000 units with a
modified unit. This proposed AD results
from reports that certain ADC-2000
units display incorrect altitude
information on the Electronic Flight
Information System (EFIS) to the pilot.
We are issuing this proposed AD to
prevent ADC—2000 units, part numbers
(P/Ns) 962830A—1-S-8, 962830A—2—S—
8, and 962830A—3—-S-8, configurations
B, C, and D, from displaying incorrect
altitude information. This could cause
the flight crew to react to this incorrect
flight information and possibly result in
an unsafe operating condition.

DATES: We must receive any comments
on this proposed AD by October 11,
2005.

ADDRESSES: Use one of the following to

submit comments on this proposed AD:
e DOT Docket Web Site: Go to http:/

/dms.dot.gov and follow the instructions
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for sending your comments
electronically.

e Government-wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

To get the service information
identified in this proposed AD, contact
Shadin, 6831 Oxford Street, St. Louis
Park, Minnesota 55426—4412; telephone:
(800) 388—-2849 or (952) 927-6500;
facsimile: (952) 924—1111; e-mail:
www.shadin.com.

To view the comments to this
proposed AD, go to http://dms.dot.gov.
The docket number is FAA-2005—
21787; Directorate Identifier 2005—-CE—
34-AD.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Kuen, Aerospace Engineer,
Chicago Aircraft Certification Office
(ACO), FAA, 2300 East Devon Avenue,
Room 107, Des Plaines, Illinois 60018;
telephone: (847) 294—7125; facsimile:
(847) 294—7834; e-mail address:
jeffrey.kuen@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2005-21787; Directorate
Identifier 2005—CE—-34—AD" at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this
proposed rulemaking. Using the search
function of our docket Web site, anyone
can find and read the comments
received into any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). This is
docket number FAA-2005-21787;
Directorate Identifier 2005—-CE-34—AD.
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000

(65 FR 19477-78) or you may visit http:/
/dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800-
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at http:/
/dms.dot.gov. The comments will be
available in the AD docket shortly after
the DMS receives them.

Discussion

What events have caused this
proposed AD? We have received reports
that the pressure altitude output of
certain Shadin ADC-2000 air data
computers (ADC) drift outside
Technical Standard Order (TSO)
tolerance.

Shadin ADC-2000 units, part
numbers (P/Ns) 962830A—1-S-8,
962830A—2-S-8, and 962830A—3—-S-8,
configurations B, C, and D (labeled with
TSO-C106 and TSO-C44a), provide
altitude information that is displayed on
the Electronic Flight Information
System (EFIS) to the pilot. The ADC/
EFIS combination is used to display
primary altitude information to the
pilot.

The maximum altitude error allowed
by TSO-C106 and TSO-C44a is 25 feet
at ground level. Shadin ADC-2000
units, P/Ns 962830A—1-S—8, 962830A—
2-S-8, and 962830A—3-S-8,
configurations B, C, and D, have shown
errors from 100 to 8,000 feet from the
correct altitude.

The errors are caused by the ADC—
2000 altitude measurement system. A
pressure transducer in the ADC
measures the altitude from the airplane
static pressure system. The pressure

transducer converts static pressure to an
electrical signal.

We have determined that the
electrical output from the pressure
transducer in the affected ADCs changes
over time resulting in the display of
misleading altitude information to the
pilot.

What is the potential impact if FAA
took no action? If this situation occurs
while the flight crew is making critical
flight decisions, the display of incorrect
altitude information could cause the
flight crew to react to this incorrect
flight information and possibly result in
an unsafe operating condition.

Is there service information that
applies to this subject? Shadin has
issued Service Bulletin SB28-05-002,
Rev C, dated June 29, 2005.

What are the provisions of this service
information? The service bulletin
includes procedures for doing preflight
checks to ensure ADC/EFIS altimetry
accuracy and specifies having ADC—
2000, P/Ns 962830A—1-S-8, 962830A—
2-S-8, and 962830A—3—-S-8,
configurations B, G, and D, upgraded to
new P/Ns 962831A—-1-S-8, 962831A—2—
S-8, and 962831A—-3-S-8.

FAA’s Determination and Requirements
of this Proposed AD

What has FAA decided? We have
evaluated all pertinent information and
identified an unsafe condition that is
likely to exist or develop on these ADCs
that are installed on type design
airplanes.

What would this proposed AD
require? This proposed AD would
require you to incorporate the actions in
the previously-referenced service
bulletin.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14
CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 457 units
installed on airplanes in the U.S.
registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do this proposed
modification:
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Total cost
Labor cost Parts cost per unit
2 WOrk hours X $65 PEr NOUI = $130 ....viiiiieiieiii ettt e e et e et e et e et e e beasaaeesaeeeaseeesseenbeesaneanseean Not applicable ... $130.

Shadin will reimburse the owner/
operators for labor to remove and
replace the ADC and shipping costs to
Shadin Repair Facility to the extent
specified in the service bulletin.

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA'’s authority to issue rules on
aviation safety. Subtitle I, section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would

not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD (and
other information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket FAA-2005-21787;
Directorate Identifier 2005-CE-34—-AD"
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Shadin: Docket No. FAA-2005-21787;
Directorate Identifier 2005-CE-34—AD

When Is the Last Date I Can Submit
Comments On This Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
October 11, 2005.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Shadin ADC-2000 air
data computers (ADC), part numbers (P/N)
962830A—1-S-8, 962830A—2—-S-8, 962830A—
3-S-8, configurations B, C, and D, that are
installed in, but not limited to, the following
aircraft (all serial numbers), and are
certificated in any category:

Manufacturer

Model

Alliance Aircraft Group, LLC ......ccccoeiiieieeiieenne

B-N Group Ltd ...
Bombardier Inc
Cessna Aircraft Company
deHavilland Inc
The New Piper Aircraft, Inc

H-250.
BN2A.
DHC-3, DHC-6.

DHC-2.

172, 180, 180E, 185, 206, 206E, 206F, 206G 208, 210L, 310.

PA-28-180, PA-28-181, PA-31-350, PA-32-300, PA-32-301, PA-
32R-300, PA-34-200T.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of reports that
certain ADC-2000 units display incorrect
altitude information on the Electronic Flight
Information System (EFIS) to the pilot. The

actions specified in this AD are to prevent
ADC-2000 units, P/Ns 962830A—1-S-8,
962830A—2—S-8, and 962830A—-3-S-8,
configurations B, C, and D, from displaying
incorrect altitude information. This could
cause the flight crew to react to this incorrect

flight information and possibly result in an
unsafe operating condition.

What Must I do to Address This Problem?

(e) To address this problem, you must do
the following, unless already done:
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Actions

Compliance

Procedures

(1) To ensure the air data computer (ADC) and
the Electronic Flight Information System
(EFIS) altimetry accuracy, do the normal pre-
flight check. If the altitudes, altimeter, and
elevation differ by more than 75 foot, do not
fly the airplane in IMC/IFR.

(2) Return all Shadin ADC-2000s, part num-
bers  962830A-1-S-8, 962830A—-2-S-8,
962830A—-3-S-8, Configurations B, C, and D,
to the Shadin Repair Facility for upgrade.
Contact the Shadin Technical Support de-
partment for a Return Merchandise Author-
ization (RMA) number. Until the ADC-2000 is
modified, returned, and reinstalled, only fly
the airplane if equipment requirements for
that airplane are still met.

(3) Do not install any Shadin ADC—-2000, part
number 962830A-1-S-8, 962830A-2-S-8,
or 962830A-3—-S-8, Configurations B, C, and
D, unless it has been upgraded as specified
in paragraph (e)(2) of this AD.

Within the next 25 hours time-in-service (TIS)
after the effective date of this AD and there-
after before each flight until the ADC is up-
graded as specified in paragraph (e)(2) of
this AD.

Within the next 15 months after the effective
of this AD.

As of the effective date of this AD

Follow the Interim Procedures contained in
Shadin Service Bulletin SB28-05-002, Rev
C, dated June 29, 2005. The owner/oper-
ator holding at least a private pilot certifi-
cate as authorized by section 43.7 of the
Federal Aviation Regulations (14 CFR 43.7)
may do the check specified in paragraph
(e)(1) of this AD. Make an entry into the air-
craft records showing compliance with this
portion of the AD following section 43.9 of
the Federal Aviation Regulations (14 CFR
43.9).

Follow Shadin Service Bulletin SB28—05-002,
Rev C, dated June 29, 2005.

Not applicable.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Chicago Aircraft Certification
Office (ACO), FAA. For information on any
already approved alternative methods of
compliance, contact Jeffrey Kuen, Aerospace
Engineer, Chicago ACO, FAA, 2300 East
Devon Avenue, Room 107, Des Plaines,
Illinois 60018; telephone: (847) 294-7125;
facsimile: (847) 294—7834; e-mail address:
jeffrey.kuen@faa.gov.

May I Get Copies of the Documents
Referenced in this AD?

(g) To get copies of the documents
referenced in this AD, contact Shadin, 6831
Oxford Street, St. Louis Park, Minnesota
55426—4412; telephone: (800) 388—2849 or
(952) 927-6500; facsimile: (952) 924—1111;
email: www.shadin.com. To view the AD
docket, go to the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov. The docket
number is Docket No. FAA-2005-21787;
Directorate Identifier 2005-CE-34—AD.

Issued in Kansas City, Missouri, on August
10, 2005.
Kim Smith,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-16267 Filed 8—16—-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22120; Directorate
Identifier 2004-NM-92—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319-100 Series Airplanes, Model
A320-111 Airplanes, Model A320-200
Series Airplanes, and Model A321-100
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Airbus Model A319-100 series
airplanes, Model A320-111 airplanes,
Model A320-200 series airplanes, and
Model A321-100 series airplanes
equipped with any additional center
tank (ACT). This proposed AD would
require identifying the part number of
the ACT and, for certain ACTs,
replacing the outer ACT manhole cover
and seal. This proposed AD is prompted
by reports of an ACT fuel transfer failure
due to air leakage around the seal of the
outer manhole covers of the ACTs. We
are proposing this AD to prevent this
leakage, which could result in fuel or
fuel vapor leaking into the cargo

compartment, and consequent increased
risk of a fire in the cargo compartment.
DATES: We must receive comments on
this proposed AD by September 16,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web Site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By Fax:(202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
22120; the directorate identifier for this
docket is 2004-NM-92-AD.
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FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005—-22120; Directorate Identifier 2004-
NM-92-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in

the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on Airbus Model A319-100 series
airplanes, Model A320-111 airplanes,
Model A320-200 series airplanes, and
Model A321-100 series airplanes
equipped with certain additional center
tanks (ACTs). The DGAC advises that it
has received reports of an ACT fuel
transfer failure due to extrusion of the
outer ACT manhole cover seals, which
allowed air leaks. Subsequent analysis
revealed the need to change the
installation process and modify the seal
material to ensure a proper seal. Leakage
around the ACT outer manhole cover
seals could result in fuel or fuel vapor
leaking into the cargo compartment, and
consequent increased risk of a fire in the
cargo compartment.

Relevant Service Information

Airbus has issued Service Bulletin
A320-28-1105, Revision 01, dated
March 18, 2003. The service bulletin
describes procedures for airplanes
having affected ACTs for replacing the
outer ACT manhole cover with a
reinforced manhole cover, and replacing
the outer manhole cover seal with a new
seal. The DGAC mandated Service
Bulletin A320-28-1105 and issued
French airworthiness directive F—2004—
038, dated March 17, 2004, to ensure the
continued airworthiness of these
airplanes in France. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition.

Service Bulletin A320-28-1105 states
that its accomplishment “requires the
prior or simultaneous accomplishment”
of Service Bulletin A320-28-1087.
However, this proposed AD would not
require the actions specified in Service
Bulletin A320-28-1087 because those
actions are required by AD 2004-23-04,
amendment 39-13859 (69 FR 65523,
November 15, 2004).

Airbus Service Bulletin A320-28—
1105 notes that Airbus Service Bulletins
A320-28-1098 and A320-28—-1086 ‘“‘can

ESTIMATED COSTS

be done” at the same time as Service
Bulletin A320-28-1105, yet identifies
those service bulletins as ‘“concurrent
requirements.” This proposed AD
would not require either Service
Bulletin A320-28-1086 (because those
actions are required by AD 2004-23-04)
or A320-28-1098 (because we have
determined that those actions are not
necessary to address the unsafe
condition identified in this proposed
AD).

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
applicable actions specified in the
service information described
previously, except as discussed below.

Difference Between Proposed AD and
French Airworthiness Directive

The French airworthiness directive
limits its applicability to Airbus Model
A319-100 series airplanes, Model
A320-111 airplanes, Model A320-200
series airplanes, and Model A321-100
series airplanes equipped with ACTs
having certain part numbers. However,
this proposed AD would not limit the
applicability to certain ACT part
numbers, but would require operators to
first identify the ACT part number and
then modify only the affected ACTs.
This action will ensure that the unsafe
condition is addressed on the fleet.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

; Number of
" Work | Average hour- Cost per air- :
Action Parts U.S.-registered | Fleet cost
hours ly labor rate plane airplanes
P/N identification ...........coooiiiiiiiiice e 1 $65 $0 $65 28 $1,820
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. We prepared a
regulatory evaluation of the estimated
costs to comply with this proposed AD.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005-22120;
Directorate Identifier 2004—-NM—-92—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
September 16, 2005.

Affected ADs

(b) None.

Applicability: (c) This AD applies to Airbus
Model A319-111, -112, -113, —-114, —115,
—131,-132, and —133 airplanes; Model
A320-111, -211, —212, —214, —231, —232, and
—233 airplanes; and Model A321-111, -112,
and —131 airplanes; certificated in any
category; which are equipped with any
additional center tank (ACT).

Unsafe Condition

(d) This AD was prompted by reports of an
ACT fuel transfer failure due to air leakage
around the seal of the outer manhole covers
of the ACTs. We are requiring this AD to
prevent this leakage, which could result in
fuel or fuel vapor leaking into the cargo
compartment, and consequent increased risk
of a fire in the cargo compartment.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

Part Number Identification

(f) Within 30 days (for Model A319-111,
-112,-113,-114, -115, -131, -132, and —133
airplanes) or 12 months (for Model A320-
111, -211, -212, -214, -231, —232, and —233
airplanes; and Model A321-111, -112, and
—131 airplanes) after the effective date of this
AD: Determine whether the part number (P/
N) of each ACT installed on the airplane is
included in Table 1 of this AD. If no ACT
installed on the airplane has a P/N included
in Table 1 of this AD, no further work is
required by this paragraph.

TABLE 1.—AFFECTED ACT P/Ns

D2827091100000
D2827091100200
D2827091100600
D2827091300000
D2827091300200
D2827091300400
D2827105100000
D2827105100200
D2827105100400
D2827105200000
D2827105200200
D2827105200400
D2827105300000
D2827105300200
D2827105300400
D2827105400000
D2827105400200
D2827105400400
D2827105400600
D2827105400800
D2827105500000

TABLE 1.—AFFECTED ACT P/Ns—
Continued

D2827105500200
D2827105500400
D2827105600000
D2827105600200
D2827105600400
D2827107500000
D2827107500200

Manhole Cover/Seal Replacement

(g) Within 30 days (for Model A319-111,
-112,-113,-114, -115, =131, =132, and —133
airplanes) or 12 months (for Model A320—
111, -211, =212, -214, —231, =232, and —-233
airplanes; and Model A321-111, -112, and
—131 airplanes) after the effective date of this
AD: For each ACT P/N listed in Table 1 of
this AD: Before further flight, replace the
outer ACT manhole cover with a reinforced
manhole cover and replace the outer
manhole cover seal with a new seal, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
28-1105, Revision 01, dated March 18, 2003.
Replacements are also acceptable if done
before the effective date of this AD in
accordance with Airbus Service Bulletin
A320-28-1105, dated October 22, 2002.

Parts Installation

(h) As of the effective date of this AD, no
person may install an ACT having any P/N
listed in Table 1 of this AD, unless the
actions required by paragraph (g) of this AD
have been done for that ACT.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(j) French airworthiness directive F—2004—
038, dated March 17, 2004, also addresses the
subject of this AD.

Issued in Renton, Washington, on August
10, 2005.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 05-16263 Filed 8—16—05; 8:45 am)]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18564; Directorate
Identifier 2004—NM-16-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135BJ,
—-135ER, -135KE, —135KL, —135LR,
—-145, -145ER, —145MR, -145LR,
—-145XR, -145MP, and —145EP
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
NPRM for an airworthiness directive
(AD) that applies to certain EMBRAER
airplane models as identified above. The
original NPRM would have required
modifying the total air temperature
(TAT) sensor heating system. The
original NPRM was prompted by a
report indicating that the fully
automated digital electronic control
(FADEC) unit failed to compensate for
ice accretion on the engine fan blades
due to a false temperature signal from
the TAT sensor to the FADEC. This
action revises the original NPRM by
requiring modification of additional
electrical connections for the TAT
sensor heating system. This action also
would expand the applicability of the
original NPRM because the additional
electrical connections must be modified
on airplanes that had the TAT sensor
heating system modified previously
(e.g., in production). This action also
adds replacing the FADEC assemblies
with new or modified assemblies as an
additional means of compliance. We are
proposing this supplemental NPRM to
prevent failure of the TAT sensor,
which could result in insufficient thrust
to take off or (if coupled with the loss
of an engine during takeoff) to abort the
takeoff in a safe manner, and
consequent reduced controllability of
the airplane.
DATES: We must receive comments on
this supplemental NPRM by September
12, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
supplemental NPRM.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the

instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
18564; the directorate identifier for this
docket is 2004-NM-16—AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this supplemental NPRM.
Send your comments to an address
listed under ADDRESSES. Include
“Docket No. 2000-FAA-18564;
Directorate Identifier 2004-NM-16—AD”’
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this supplemental NPRM. We will
consider all comments received by the
closing date and may amend this
supplemental NPRM in light of those
comments.

We will post all comments submitted,
without change, to http://dms.dot.gov,
including any personal information you
provide. We will also post a report
summarizing each substantive verbal
contact with FAA personnel concerning
this supplemental NPRM. Using the
search function of our docket Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the

comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level in the Nassif Building at the DOT
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the Docket
Management System (DMS) receives
them.

Discussion

We proposed to amend 14 CFR part
39 with a notice of proposed rulemaking
(NPRM) for an airworthiness directive
(AD) (the “original NPRM”). The
original NPRM applies to certain
EMBRAER Model EMB-135 and —145
series airplanes. The original NPRM was
published in the Federal Register on
July 8, 2004 (69 FR 41209). The original
NPRM proposed to require modifying
the total air temperature (TAT) sensor
heating system.

Relevant Service Information

EMBRAER has issued Service Bulletin
145—-30-0028, Revision 09, dated March
1, 2004. The original NPRM refers to
EMBRAER Service Bulletin 145-30—
0028, Revision 08, dated August 20,
2003, as the appropriate source of
service information for modifying the
TAT sensor heating system. Part III of
the Accomplishment Instructions of
Revision 09 of the service bulletin adds
new procedures for modifying certain
electrical connections. These electrical
connections must be modified on
airplanes on which any previous
revision of EMBRAER Service Bulletin
145-30-0028 was done. Accomplishing
the actions specified in the service
information is intended to adequately
address the unsafe condition.

The Departmento de Aviacao Civil
(DAC) mandated Revision 09 of the
service bulletin and issued Brazilian
airworthiness directive 2004—01-02R2,
dated November 29, 2004, to ensure the
continued airworthiness of these
airplanes in Brazil. (The original NPRM
referred to Brazilian airworthiness
directive 2004—01-02, dated January 27,
2004, as the parallel Brazilian
airworthiness directive.)
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We have revised paragraph (f) of this
supplemental NPRM to require
modifying the TAT sensor heating
system in accordance with Revision 09
of the service bulletin. In addition, we
have revised paragraph (g) of this
supplemental NPRM to state that
actions accomplished in accordance
with Revisions 04 through 08 of the
service bulletin are acceptable for
compliance with paragraph (f), provided
that the additional actions specified in
Part III of Revision 09 of the service
bulletin are accomplished. We have also

revised paragraph (c), Applicability, of
this supplemental NPRM to state that
this supplemental NPRM applies to
airplanes identified in Revision 09 of
the service bulletin.

Brazilian airworthiness directive
2004-01-02R2 also includes an
additional means of compliance.
Brazilian airworthiness directive 2004—
01-02R2 states that incorporating full-
authority digital engine control (FADEC)
software version 7.6 (or subsequent
versions) on both engines is an
alternative to modifying the TAT sensor
heating system. EMBRAER has issued

the service bulletins listed in the table
below, which describe procedures for
replacing the existing FADEC
assemblies with new or modified
assemblies that have FADEC software
version 7.6, including verifying the part
number of the ITT trim plug and
replacing it with an ITT trim plug of
another part number if necessary. These
service bulletins also refer to the Rolls-
Royce service bulletins listed in the
table below as additional sources of
service information for replacing the
FADEC assemblies.

SERVICE INFORMATION FOR REPLACING FADEC ASSEMBLIES

EMBRAER service Bulletin Revision

Date

For EMBRAER model—

Which refers to Rolls-
Royce service bulletin—

145-73-0021 Original

145-73-0022

145-73-0023

145-73-0024

145-73-0025

145-73-0026
145LEG-73-0003
145LEG-73-0004

01

July 23, 2004

July 15, 2004

June 28, 2004

July 15, 2004

July 23, 2004

June 28, 2004
July 15, 2004
October 6, 2004

EMB-135ER, —135KE,
—135KL, —135LR, —145,
—145ER, -145MR,
—145LR, -145XR,
—145MP, and —145EP.

EMB-135ER, —135KE,
—135KL, —135LR, —145,
—145ER, -145MR,
—145LR, -145XR,
—145MP, and —145EP.

EMB-135ER, —135KE,
—135KL, —135LR, —145,
—145ER, -145MR,
—145LR, -145XR,
—145MP, and —145EP.

EMB-135ER, —135KE,
—135KL, —135LR, —145,
—145ER, -145MR,
—145LR, -145XR,
—145MP, and —145EP.

EMB-135ER, —135KE,
—135KL, —135LR, —145,
—145ER, -145MR,
—145LR, -145XR,
—145MP, and —145EP.

EMB-145XR

EMB-135BJ

EMB-135BJ

AE3007A-73-071

AE3007A-73-067

AE3007A-73-070

AE3007A-73-069

AE3007A-73-068

AE3007A-73-072
AE3007A-73-070
AE3007A-73-072

The EMBRAER service bulletins listed
in the table above also specify that
installing the new or modified FADEC
assemblies that have FADEC software
version 7.6 also necessitates installing
new engine indication and crew alerting
system (EICAS) and central
maintenance computer (CMC) versions.

Comments

We have considered the following
comments on the original NPRM.

Request for Credit for Actions
Accomplished Previously

Two commenters request that we
revise the original NPRM to give credit
for actions that they have previously
accomplished on their airplane fleets.
One commenter asks for credit for
modifying the TAT sensor heating

system in accordance with EMBRAER
Service Bulletin 145-30-0028, dated
September 20, 1999; Change 01, dated
March 23, 2000; Change 02, dated
December 27, 2000; or Change 03, dated
February 15, 2001. The commenter
states that many of its airplanes have
been modified in accordance with the
original issue and Change 01 of the
service bulletin. Thus, revising the
original NPRM would alleviate the
burden of the commenter requesting
approval of an alternative method of
compliance (AMOC) and of the FAA
addressing these AMOC requests. The
other commenter states that EMBRAER
Service Bulletin 145-30-0028, Changes
02 and 03, should be listed as
acceptable previous revisions. The

second commenter states no
justification for its request.

We do not concur. EMBRAER Service
Bulletin 145-30-0028, Revision 04,
dated March 13, 2001, states that
additional work is necessary on
airplanes modified in accordance with
the original issue or Changes 01 through
03. Also, Brazilian airworthiness
directive 2004—01-02R1 refers to only
Revisions 04 and subsequent of the
service bulletin for compliance.
Similarly, paragraph (g) of this
supplemental NPRM (and the original
NPRM) gives credit for modifications
done before the effective date of this AD
in accordance with EMBRAER Service
Bulletin 145-30-0028, Revision 04;
Revision 05, dated May 24, 2001;
Revision 06, dated September 26, 2001;
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Revision 07, dated April 10, 2003; or
Revision 08. Operators may request
approval of an AMOC for actions done
in accordance with other revisions of
the service bulletin. An operator’s
request should include copies of the
applicable service bulletins, and data
substantiating that the actions that have
been accomplished provide an
acceptable level of safety. We have not
changed this supplemental NPRM in
this regard.

Request To Extend the Compliance
Time

One commenter requests that we
extend the compliance time of 90 days
that is stated in paragraph (f) of the
original NPRM. The commenter states
that, due to the large number of
airplanes needing to be modified, 90
days is not enough time. The
commenter does not specify what it
would like the compliance time to be.

We agree that it is appropriate to
extend the compliance time. In
developing an appropriate compliance
time for this supplemental NPRM, we
considered the manufacturer’s
recommendation, the DAC’s
recommendation, and the number of
airplanes that would be subject to the
proposed requirements. We balanced
these factors against the degree of
urgency associated with the subject
unsafe condition. In light of all of these
factors, we find that a 180-day
compliance time represents an
appropriate interval of time for affected
airplanes to continue to operate without
compromising safety. We find that
extending the compliance time in this
way will ensure that the majority of
affected operators are able to comply
with the requirements of this AD during
regularly scheduled maintenance. We
have coordinated with the DAC on this

ESTIMATED COSTS

issue, and they agree with our decision
to extend the compliance time.

Explanation of Change to Applicability

We have revised the applicability of
the original NPRM to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

Certain changes discussed above
expand the scope of the original NPRM;
therefore, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment on this supplemental
NPRM.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this supplemental NPRM.

; Work | Average labor Cost per air- Number of U.S.-cost reg-
e hours rate per hour Parts plane istered airplanes Fleet cost
Modify the TAT sensor heat- 8 $65 $443 $963 | Up 10434 ..o, Up to $417,942.
ing system.

For airplanes modified in accordance
with Revisions 04 through 08 of the
service bulletin, it would take about 1
work hour per airplane to do the
additional modification specified in Part
III of the Accomplishment Instructions
of the service bulletin, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
doing this proposed action is $65 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM. See the
ADDRESSES section for a location to
examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA-2004—

18564; Directorate Identifier 2004—NM—
16—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
September 12, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to EMBRAER Model
EMB-135B]J, —-135ER, -135KE, —135KL,
—135LR, —145, —145ER, —145MR, —-145LR,

—145XR, —145MP, and —145EP airplanes; as
identified in EMBRAER Service Bulletin
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145-30-0028, Revision 09, dated March 1,
2004; certificated in any category.

Unsafe Condition

(d) This AD was prompted by a report
indicating that the fully automated digital
electronic control (FADEC) unit failed to
compensate for ice accretion on the engine
fan blades, which was caused by a false
temperature signal from the total air
temperature (TAT) sensor to the FADEC. We
are issuing this AD to prevent failure of the
TAT sensor, which could result in
insufficient thrust either to take off or (if
coupled with the loss of an engine during
takeoff) the inability to abort the takeoff in a

safe manner, and consequent reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 180 days after the effective date
of this AD: Modify the TAT sensor heating
system in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-30—-0028, Revision 09,
dated March 1, 2004.

Modifications Done According to Previous
Revisions of the Service Bulletin

(g) Modifications done before the effective
date of this AD in accordance with the
revisions of the service bulletin in Table 1 of
this AD are acceptable for compliance with
the corresponding action in this AD,
provided that the additional actions specified
in PART III of the Accomplishment
Instructions of EMBRAER Service Bulletin
145-30-0028, Revision 09, dated March 1,
2004, are accomplished within the
compliance time required by paragraph (f) of
this AD.

TABLE 1.—PREVIOUS REVISIONS OF THE SERVICE BULLETIN

EMBRAER service bulletin Revision Date
T45-30—0028 .....ccctieiuiieiieiie ettt et s 04 | March 13, 2001.
145300028 .....eciieeieeiieee e 05 | May 24, 2001.
145-30-0028 .... 06 | September 26, 2001.
145-30-0028 .... 07 | April 10, 2003.
T45-30—0028 .....ccctieiiieiiieiie ettt 08 | August 20, 2003.

Credit for Replacement of FADEC
Assemblies

(h) Replacing the existing FADEC
assemblies with new or modified FADEC
assemblies that include software version 7.6,
in accordance with the Accomplishment

Instructions of the applicable service bulletin
listed in Table 2 of this AD, is acceptable for
compliance with paragraph (f) of this AD. If
the FADEC assemblies are replaced with new
or modified assemblies as specified in this
paragraph, all applicable engine indication
and crew alerting system (EICAS) and central

maintenance computer (CMC) upgrades, as
well as any other applicable actions
associated with upgrading the EICAS and
CMC, must also be done, as specified in
paragraph 1.C., “Description—Time for
Accomplishment” of the applicable
EMBRAER service bulletin.

TABLE 2.—SERVICE BULLETINS FOR UPGRADING FADEC ASSEMBLIES

For EMBRAER model— EME?@EIF;?'?W‘ Revision Date
EMB-135ER, —135KE, —135KL, —135LR, —145, —145ER, | 145-73-0021 ..... [oTiTe 11 U July 23, 2004.
—145MR, —145LR, —145XR, —145MP, and —145EP.
EMB-135ER, —135KE, —135KL, —135LR, —145, —145ER, | 145-73-0022 ..... S I July 15, 2004.
—145MR, —145LR, -145XR, —145MP, and —145EP.
EMB-135ER, —135KE, —135KL, —135LR, —145, —145ER, | 145-73-0023 ..... [oTiTe 11 U June 28, 2004.
—145MR, —145LR, —145XR, —145MP, and —145EP.
EMB-135ER, —135KE, —135KL, —135LR, —145, —145ER, | 145-73-0024 ..... S I July 15, 2004.
—145MR, —145LR, —145XR, —145MP, and —145EP.
EMB-135ER, —135KE, —135KL, —135LR, —145, —145ER, | 145-73-0025 ..... [oTiTe 11 U July 23, 2004.
—145MR, —145LR, —145XR, —145MP, and —145EP.
EMB-145XR 145-73-0026 ..... Original June 28, 2004.
EMB—135B 145LEG-73— OT oo July 15, 2004.
0003.
EMB=135BU . eooovvveeeoeeeeeeeeeeeee oo 145LEG—73— [ October 6, 2004.
0004

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(j) Brazilian airworthiness directive 2004—
01-02R2, dated November 29, 2004, also
addresses the subject of this AD.

Issued in Renton, Washington, on August
9, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-16262 Filed 8—16-05; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Regulation No. 4]
RIN 0960-AF34

Revised Medical Criteria for Evaluating
Visual Disorders

AGENCY: Social Security Administration.
ACTION: Proposed rules.

SUMMARY: We propose to revise the
criteria in the Listing of Impairments
(the listings) that we use to evaluate
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claims involving visual disorders. We
apply these criteria when you claim
benefits based on disability under title
II and title XVI of the Social Security
Act (the Act). The proposed revisions
reflect our program experience and
advances in medical knowledge,
treatment, and methods of evaluating
visual disorders.
DATES: To be sure your comments are
considered, we must receive them by
October 17, 2005.
ADDRESSES: You may give us your
comments by: using our Internet site
facility (i.e., Social Security Online) at
http://policy.ssa.gov/pnpublic.nsf/
LawsRegs or the Federal eRulemaking
Portal at http://www.regulations.gov; e-
mail to regulations@ssa.gov; telefax to
(410) 966—2830; or by letter to the
Commissioner of Social Security, P.O.
Box 17703, Baltimore, Maryland 21235-
7703. You may also deliver them to the
Office of Regulations, Social Security
Administration, 100 Altmeyer Building,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401, between 8 a.m.
and 4:30 p.m. on regular business days.
Comments are posted on our Internet
site at http://policy.ssa.gov/
pnpublic.nsf/LawsRegs or you may
inspect them on regular business days
by making arrangements with the
contact person shown in this preamble.
Electronic Version: The electronic file
of this document is available on the date
of publication in the Federal Register at
http://www.gpoaccess.gov/fr/
index.html. It is also available on the
Internet site for SSA (i.e., Social
Security Online) at http://
policy.ssa.gov/pnpublic.nsf/LawsRegs.
FOR FURTHER INFORMATION CONTACT:
Robert Augustine, Social Insurance

Specialist, Office of Disability and
Income Security Programs, Social
Security Administration, 100 Altmeyer,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401, (410) 965—0020
or TTY (410) 966—-5609. For information
on eligibility or filing for benefits, call
our national toll-free number, 1-800—
772—1213 or TTY 1-800-325-0778, or
visit our Internet Web site, Social
Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

What Programs Would These Proposed
Regulations Affect?

These proposed regulations would
affect disability and blindness
determinations and decisions that we
make under title II and title XVI of the
Act. In addition, to the extent that
Medicare entitlement and Medicaid
eligibility are based on whether you
qualify for disability or blindness
benefits under title II or title XVI, these
proposed regulations also would affect
the Medicare and Medicaid programs.

Who Can Get Disability or Blindness
Benefits?

Under title II of the Act, we provide
for the payment of disability benefits,
including disability benefits based on
blindness, if you are disabled and
belong to one of the following three
groups:

e Workers insured under the Act;

e Children of insured workers; and

¢ Widows, widowers, and surviving
divorced spouses (see 20 CFR 404.336)
of insured workers.

Under title XVI of the Act, we provide
for Supplemental Security Income (SSI)
payments on the basis of disability or

blindness if you are disabled or blind
and have limited income and resources.

How Do We Define Blindness?

For both the title IT and title XVI
programs, the Act defines blindness as
“central visual acuity of 20/200 or less
in the better eye with the use of a
correcting lens. An eye which is
accompanied by a limitation in the
fields of vision such that the widest
diameter of the visual field subtends an
angle no greater than 20 degrees shall be
considered * * * as having a central
visual acuity of 20/200 or less.”
(Sections 216(i)(1) and 1614(a)(2) of the
Act.)

If you are seeking benefits under title
II, your blindness generally must meet
the 12-month statutory duration
requirement. However, if you are
seeking payments under title XVI of the
Act, your blindness need not meet the
12-month statutory duration
requirement. Also, if you are seeking
payments under title XVI of the Act,
there is no requirement that you be
unable to do any substantial gainful
activity (SGA). However, if you are
working, we will consider your earnings
to determine if you are eligible for SSI
payments.

How Do We Define Disability?

Under both the title IT and title XVI
programs, disability must be the result
of any medically determinable physical
or mental impairment or combination of
impairments that is expected to result in
death or which has lasted or is expected
to last for a continuous period of at least
12 months. Our definitions of disability
are shown in the following table:

* Kk ok

If you file a claim under

And you are

* ok ok

Disability means you have a medically determinable impairment(s) as
described above and that results in * * *

title 11
title XVI ....
title XVI

an adult or a child
a person age 18 or older .
a person under age 18

the inability to do any SGA.
the inability to do any SGA.
marked and severe functional limitations.

There is also an additional definition
of disability if you are seeking benefits
under title II of the Act, have attained
age 55, and have blindness as defined in
section 216(i)(1) of the Act: Disability
means that the blindness has resulted in
the inability to engage in SGA requiring
skills or abilities comparable to those of
any gainful activity in which you
previously engaged with some regularity
and over a substantial period of time.

What are the Listings?

The listings are examples of
impairments that we consider severe
enough to prevent an individual from

doing any gainful activity without
considering vocational factors, or that
result in “marked and severe functional
limitations” in children seeking SSI
payments based on disability under title
XVI of the Act. Although we publish the
listings only in appendix 1 to subpart P
of part 404 of our rules, we incorporate
them by reference in the SSI program in
§416.925 of our regulations, and apply
them to claims under both title Il and
title XVI of the Act.

How Do We Use the Listings?

We generally use the medical criteria
in the listings only to make

determinations or decisions of
disability. The listings are in two parts.
There are listings for adults (part A) and
for children (part B). If you are a person
age 18 or over, we apply the listings in
part A when we assess your claim, and
we never use the listings in part B.

If you are an individual under age 18,
we first use the criteria in part B of the
listings. If the listings in part B do not
apply, and the specific disease
process(es) has a similar effect on adults
and children, we then use the criteria in
part A. (See §§404.1525 and 416.925.)

If your impairment(s) does not meet
the criteria in any listing, we will also
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consider whether it medically equals
any listing; that is, whether it is as
medically severe as the criteria in the
listed impairment. (See §§404.1526 and
416.926.)

We will never deny your claim or
decide that you no longer qualify for
benefits because your impairment(s)
does not meet or medically equal a
listing. If you have a severe
impairment(s) that does not meet or
medically equal any listing, we may still
find you disabled based on other rules
in the “sequential evaluation process”
that we use to evaluate all disability
claims. (See §§404.1520, 416.920, and
416.924.)

Also, when we conduct reviews to
determine whether your disability
continues, we will not find that your
disability has ended based only on any
changes in the listings. Our regulations
explain that, when we change our
listings, we continue to use our prior
listings when we review your case, if
you qualified for disability benefits or
SSI payments based on our
determination or decision that your
impairment(s) met or medically equaled
the listings. In these cases, we
determine whether you have
experienced medical improvement, and
if so, whether the medical improvement
is related to the ability to work. If your
condition(s) has medically improved so
that you no longer meet or medically
equal the prior listing, we evaluate your
case further to determine whether you
are currently disabled. We may find that
you are currently disabled, depending
on the full circumstances of your case.
(See §§404.1594(c)(3)(i) and
416.994(b)(2)(iv)(A)). If you are a child
who is eligible for SSI payments, we
follow a similar rule after we decide that
you have experienced medical
improvement in your condition(s). See
§416.994a(b)(2).

Why Are We Proposing To Revise the
Listings for Visual Disorders?

We are proposing these revisions to
update the medical criteria in the
listings for visual disorders and to
provide more information about how we
evaluate visual disorders. We are not
proposing any changes here to the
listings for disturbances of labyrinthine-
vestibular function (listing 2.07),
hearing impairments (listings 2.08 and
102.08), and loss of speech (listing 2.09).
However, we intend to publish
separately proposed rules that would
update the criteria for those disorders.

On April 24, 2002, we published final
rules in the Federal Register (67 FR
20018) that included technical revisions
to the listings for special senses and
speech disorders. Prior to this, we

published final rules that included
revisions to the special senses and
speech listings in the Federal Register
on December 6, 1985 (50 FR 50068). We
last published final rules making
comprehensive revisions to the part A
special senses and speech listings in the
Federal Register on March 27, 1979 (44
FR 18170), and final rules making
comprehensive revisions to the part B
special senses and speech listings on
March 16, 1977 (42 FR 14705). The
current special senses and speech
listings will no longer be effective on
July 2, 2005, unless we extend them, or
revise and issue them again.

When Will We Start To Use These
Proposed Rules?

We will not use these proposed rules
until we evaluate the public comments
we receive on them, determine whether
to issue them as final rules, and issue
final rules in the Federal Register. If we
publish final rules, we will explain in
the preamble how we will apply them,
and we will summarize and respond to
the major public comments. Until the
effective date of any final rules, we will
continue to use our current rules.

How Long Would These Proposed Rules
Be Effective?

If we publish these proposed rules as
final rules, they will remain in effect for
8 years after the date they become
effective, unless we extend them, or
revise and issue them again.

How Are We Proposing To Change the
Introductory Text to the Special Senses
and Speech Listings for Adults?

2.00 Special Senses and Speech

We propose to remove the following
sections of current 2.00:

e The last paragraph of 2.00A3,
“Field of vision.”

e Paragraph 2.00A4, “Muscle
function.”

o The first paragraph of 2.00A6,
“Special situations.”

The last paragraph of current 2.00A3,
“Field of vision,” explains that when
the visual field loss is predominantly in
the lower visual fields, a system such as
the weighted grid scale for perimetric
fields as described by B. Esterman in
1968 may be used for determining
whether the visual field loss is
comparable to that described in table 2
in section 2.00 of the listings. As this
kind of scale is rarely used, we believe
that we no longer need this guidance in
the introductory text.

Current 2.00A4, “Muscle function,”
describes the type of impairment
evaluated under current listing 2.06,
“Total bilateral ophthalmoplegia.”

(Ophthalmoplegia is paralysis of the eye
muscles.) As the causes of this disorder
are now more readily detectable and
treatable, this disorder has become
extremely rare. Therefore, we propose to
remove both the current listing and the
guidance in the introductory text that
addresses this disorder. Instead, we
would evaluate total bilateral
ophthalmoplegia and other eye muscle
disorders by assessing the impact of
such disorders on your visual efficiency
under proposed listing 2.04, or based on
your actual visual functioning.

The first paragraph of current 2.00A6,
“Special situations,” explains how we
calculate visual acuity efficiency for
individuals with aphakia (the absence of
the anatomical lens of the eye).
Advances in technology have led to the
development of effective synthetic
intraocular lenses. Also, contact lenses
have been technically refined and may
be used in those instances in which the
anatomical lens is not replaced with a
synthetic lens. Because the synthetic
intraocular lens or the contact lens
corrects both the visual acuity and the
visual field, we would compute the
visual acuity efficiency or visual field
efficiency as though the eye had an
anatomical lens. Therefore, we no
longer need this guidance.

We propose to reorganize and expand
the rest of the current introductory text
for visual disorders to provide
additional guidance. The following is a
detailed explanation of the proposed
introductory text.

Proposed 2.00A—How Do We Evaluate
Visual Disorders?

This section corresponds to current
2.00A, “Disorders of Vision.” We
propose to clarify the information in the
current section by reorganizing the
material into eight subsections and by
providing additional guidance as
explained below.

Proposed 2.00A1—What Are Visual
Disorders?

This proposed section corresponds to
current 2.00A1, “Causes of
impairment.” We propose to make
nonsubstantive editorial changes for
clarity.

Proposed 2.00A2—What Is Statutory
Blindness?

This proposed section would revise
current 2.00A7, “Statutory blindness,”
to include the statutory definition. We
also propose to update the references to
the listings that show statutory
blindness to reflect the revised listing
criteria.
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Proposed 2.00A3—What Evidence Do
We Need To Establish Statutory
Blindness Under Title XVI?

In this new section, we propose to
explain that when we make a
determination or decision that you have
statutory blindness under title XVI, we
require evidence showing only that the
statutory criteria are satisfied; we do not
need evidence to document the visual
disorder that causes the blindness. We
also propose to explain that there is no
duration requirement for statutory
blindness under title XVI.

We propose to add this section
because blindness is treated differently
under title IT and title XVI of the Act.
Under title II, blindness is generally
evaluated in the same way as other
medical impairments. Under title XVI,
blindness and disability are separate
categories, and the requirements for
eligibility based on blindness are
different from the requirements for
eligibility based on disability.

Proposed 2.00A4—What Evidence Do
We Need to Evaluate Visual Disorders,
Including Those That Result in
Statutory Blindness Under Title II?

We propose to revise the last sentence
of current 2.00A1 to explain what
evidence we need to evaluate a visual
disorder.

Proposed 2.00A5—How Do We Measure
Best-Corrected Visual Acuity?

We propose to revise the guidance in
the second sentence of current 2.00A2,
“Visual acuity,” by providing that, in
addition to testing that uses Snellen
methodology, we may also use visual
acuity measurements obtained using
another testing methodology that is
comparable to Snellen methodology. We
also propose to clarify what constitutes
best-corrected visual acuity and to add
guidance indicating that we will not use
the results of visual evoked response
testing or pinhole testing to determine
best-corrected visual acuity.

Visual evoked response testing
evaluates the function of the visual
pathways from the retina, along the
optic nerve and optic tract, to the vision
cortex in the occipital lobe of the brain.
While this testing can provide an
estimate of visual acuity, it is not a
direct measure of visual acuity.

Pinhole testing is used to determine
whether your visual acuity can be
improved with a corrective lens.
However, you may not have the same
degree of correction with corrective
lenses that you have with pinholes.
Additionally, even though pinhole
testing fails to show an improvement in
your acuity, your acuity may improve

with corrective lenses. Because pinhole
testing may underestimate or
overestimate your visual acuity, we will
not use it to determine your best-
corrected visual acuity.

Proposed 2.00A6—How Do We Measure
Visual Fields?

This section would replace current
2.00A3, “Field of vision.” Current
2.00A3 indicates that we will use “usual
perimetric methods” or other
‘“‘comparable perimetric devices” to
measure the size of the visual field. The
Goldmann perimeter is specifically
cited as a comparable perimetric device.

In its 2002 report, Visual
Impairments: Determining Eligibility for
Social Security Benefits, the National
Research Council’s (NRC’s) Committee
on Disability Determination for
Individuals with Visual Impairments
stated, as part of its recommendations
for improvements to assessing visual
field loss, “‘the current SSA standard
should be revised so that disability
determinations are based on the results
of automated static projection perimetry
rather than Goldmann (kinetic,
nonautomated) visual fields.” (See the
full citation at the end of this preamble.)
These proposed rules would partially
adopt this recommendation and provide
that we will use visual field
measurements obtained with an
automated static threshold perimetry
test performed on a perimeter that meets
our requirements. However, we will also
continue to use comparable visual field
measurements obtained with Goldmann
or other kinetic perimetry.

In proposed 2.00A6a(i), we explain
when we need visual field testing.

In proposed 2.00A6a(ii), we explain
that when we need to measure the
extent of your visual field loss, we will
use visual field measurements obtained
with an automated static threshold
perimetry test performed on a perimeter
that meets our requirements. We
adopted as our requirements the criteria
recommended in the NRC report
referred to above. We propose to cite the
Humphrey Field Analyzer as an
example of an acceptable perimeter
because the NRC report cited it, and the
Humphrey Field Analyzer is the most
widely used automated perimeter in the
United States that is used to perform
this type of test.

The NRC report also cited the
Octopus perimeter as another example
of an automated perimeter that meets
the criteria set out in its
recommendations. We have not
included the Octopus perimeter as an
example of an acceptable perimeter in
proposed 2.00A6a(ii), because it is not
our intention to list in these rules every

acceptable automated perimeter and the
Octopus perimeter is not widely used in
the United States.

In proposed 2.00A6a(iii), we describe
the requirements of an acceptable
automated static threshold perimetry
test.

In proposed 2.00A6a(iv), we explain
that to determine statutory blindness,
we need a test that measures the central
24 to 30 degrees of the visual field. We
also provide examples of acceptable
tests.

In proposed 2.00A6a(v), we explain
that to determine if the criterion in
2.03B is met, we need a test, performed
on a Humphrey field analyzer, that
measures the central 30 degrees of the
visual field. We explain that we can use
comparable results from other
acceptable perimeters, and we provide
an example of a comparable result. We
also explain that we cannot use tests
that do not measure the central 30
degrees of the visual field, such as the
Humphrey 24-2 test, to determine if
your impairment meets or medically
equals listing 2.03B. This criterion,
which we are proposing in listing 2.03B,
adopts the NRC’s recommendation in its
2002 report that we require a test
measuring the central 30 degrees of the
visual field.

In proposed 2.00A6a(vi), we explain
that we measure the extent of visual
field loss by determining the portion of
the visual field in which you can see a
white IlI4e stimulus. This stimulus
specification is the same as the
specification in the second paragraph of
current 2.00A3.

In proposed 2.00A6a(vii), we explain
that we need to determine the decibel
(dB) level that corresponds to a 4e
intensity for the particular perimeter
being used. We further explain that we
will then use the dB printout to
determine which points would be seen
at the 4e intensity level. We also give an
example which explains that, for tests
performed on Humphrey perimeters,
any point seen at 10 dB or higher is a
point that would be seen with a 4e
stimulus.

In proposed 2.00A6a(viii), we explain
that we can also use visual field
measurements obtained using kinetic
perimetry, such as the Humphrey “SSA
Test Kinetic” or Goldmann perimetry.
We contracted with West Virginia
University to conduct research to
determine whether the Humphrey “SSA
Test Kinetic” is comparable to
Goldmann perimetry. This research,
which was completed in April 2000,
showed that the Humphrey “SSA Test
Kinetic” is comparable to Goldmann
perimetry, except that the Humphrey
“SSA Test Kinetic” does not identify
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scotomata, that is, non-seeing areas in
the visual field surrounded by seeing
areas. Therefore, we propose to provide
that if we need additional information
because your visual disorder has
progressed to the point where it is likely
to result in a significant limitation in the
central visual field, such as a scotoma,
we will supplement the automated
kinetic perimetry with the results of a
Humphrey 30-2 or comparable test.

In proposed 2.00A6a(ix), we explain
that we will not use the results of visual
field screening tests, such as
confrontation tests, tangent screen tests,
or automated static screening tests, to
determine that your impairment meets
or medically equals a listing or to
evaluate your residual functional
capacity. We also explain that we can
use normal results from visual field
screening tests to determine whether the
impact of your visual disorder on your
visual field is severe when these results
are consistent with the other evidence
in your case record. We would also list
some circumstances under which we
will not consider normal test results to
be consistent with the other evidence in
the file.

Consistent with our proposed removal
of the guidance on aphakia, we propose
to remove the stimulus specifications
used to test individuals with aphakia
contained in the first two paragraphs of
current 2.00A3.

In proposed 2.00A6b, we would
revise the guidance in the first
paragraph of current 2.00A3 on the use
of corrective lenses during visual field
testing. We propose to explain that
eyeglasses must not be worn during the
visual field examination because they
limit your field of vision, but contact
lenses or perimetric lenses may be used
in order to obtain the most accurate
visual field measurements. We also
provide that, for this single purpose,
you do not need to demonstrate that you
have the ability to use the contact or
perimetric lenses on a sustained basis.

Proposed 2.00A7—How Do We
Calculate Visual Efficiency?

In this proposed section, we would
expand the guidance in current 2.00A5,
“Visual efficiency,” by explaining how
we calculate visual acuity efficiency,
visual field efficiency, and visual
efficiency. The provisions in proposed
2.00A7b are based on the first sentence
of paragraph 2 of the explanatory text
following Table 2 in the current rules.
As we explain below, we are proposing
to delete that sentence because we are
moving it here. The provisions in
proposed 2.00A7c are based on the
current language of 2.00A5 as well as
the parenthetical statement at the end of

current listing 2.04, which we are
proposing to delete because it is
redundant.

Proposed 2.00A8—How Do We Evaluate
Specific Visual Problems?

This section would replace current
2.00A6, “Special situations.” In this
section, we propose to add guidance for
evaluating specific visual problems. The
following is a discussion of the
proposed section.

Proposed 2.00A8a—Statutory Blindness

In this proposed section, we would
codify in our regulations a longstanding
procedure. The most commonly used
visual acuity test charts are charts based
on Snellen methodology. These charts
usually do not measure visual acuity
between 20/100 and 20/200. Therefore,
if you are unable to read any of the
letters on the 20/100 line on a test chart
based on Snellen methodology, your
visual acuity will be assessed as 20/200
or less.

There are newer test charts (not yet
widely used, but comparable to charts
based on Snellen methodology) that
provide measurements of visual acuity
between 20/100 and 20/200. Based on
medical literature, we know that if your
visual acuity is between 20/100 and 20/
200 as measured on those newer test
charts, it would be 20/200 if it were
measured using the more common chart
based on Snellen methodology. We
explain in the proposed section that if
your visual acuity is measured using
one of these newer charts, and you
cannot read any of the letters on the 20/
100 line, we will determine that you
have statutory blindness based on a
visual acuity of 20/200 or less. We also
provide that, regardless of the type of
test chart used, you do not have
statutory blindness if you can read at
least one letter on the 20/100 line.

Proposed 2.00A8b—Blepharospasm

We propose to describe the disorder
and explain that we must consider how
the involuntary blinking that
characterizes it can affect your ability to
maintain the measured visual acuities
and visual fields over time.

Proposed 2.00A8c—Scotoma

We propose to define the term
scotoma as a non-seeing area in the
visual field surrounded by a seeing area.
We also explain that when we measure
your visual field, we will subtract the
length of any scotoma, other than the
normal blind spot, from the overall
length of any diameter on which it falls.

Proposed 2.00C—How Do We Evaluate
Impairments That Do Not Meet One of
the Special Senses and Speech Listings?

We propose to revise the guidance in
the second paragraph of current 2.00A6
by stating our basic adjudicative
principle that if the impairment(s) does
not meet or medically equal the criteria
of a listing in this body system, we must
consider whether it meets or medically
equals the criteria of a listing in another
body system. If not, we must continue
the sequential evaluation process (see
§§404.1520 and 416.920) to determine
whether you are disabled or continue to
be disabled (see §§404.1594, 416.994
and 416.994a). This new section would
apply to all the impairments in this
body system, not just visual disorders.

How Are We Proposing To Change the
Criteria in the Special Senses and
Speech Listings for Adults?

2.01 Category of Impairments, Special
Senses and Speech

We propose to remove the reservation
for listing 2.05 because it is no longer
needed. We also propose to remove
current listing 2.06, “Total bilateral
ophthalmoplegia,” for the reasons cited
above in the explanation of the
proposed removal of current 2.00A4,
“Muscle function.”

Proposed Listing 2.02—Loss of Visual
Acuity

This proposed listing corresponds to
current listing 2.02, “Impairment of
visual acuity.” We propose to change
the heading to be consistent with other
language in these proposed rules.

Proposed Listing 2.03—Contraction of
the Visual Field in the Better Eye

This proposed listing corresponds to
current listing 2.03, “Contraction of
peripheral visual fields in the better
eye.” We propose to remove current
listing 2.03A, which provides that an
individual’s visual field loss is of
listing-level severity when the field is
contracted to 10 degrees or less from the
point of fixation. Current listing 2.03B
provides that an individual’s visual
field loss is of listing-level severity if
that loss results in the widest diameter
of the field subtending an angle no
greater than 20 degrees. Any visual field
loss that satisfies the criterion in current
listing 2.03A will also satisfy the
criterion in current listing 2.03B.
Therefore, current listing 2.03A is
unnecessary. We also propose to
redesignate current listing 2.03B as
listing 2.03A, and to make
nonsubstantive editorial changes.

In its 2002 report, the NRC suggested
that a mean deviation (MD) of —22 or
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worse on an automated static threshold
perimetry test measuring the central 30
degrees of the visual field “would serve
as a reasonable criterion for disability
determination.” (See the full citation at
the end of this preamble.) We agree with
the NRC and would add this criterion as
proposed listing 2.03B.

Proposed listing 2.03C corresponds to
current listing 2.03C. We propose to
clarify the criterion by indicating that a
determination of visual field efficiency
must be based on kinetic visual field
testing.

Proposed Listing 2.04—Loss of Visual
Efficiency

This proposed listing corresponds to
current listing 2.04, “Loss of visual
efficiency.” As already explained, we
propose to remove the parenthetical
statement at the end of the current
listing because it is redundant.
However, we propose to add a reference
to that section of the proposed preface
as a reminder of where this guidance is
contained.

Proposed Table 1—Percentage of Visual
Acuity Efficiency Corresponding to the
Best-Corrected Visual Acuity
Measurement for Distance in the Better
Eye

To be consistent with our proposed
removal of the introductory text on
aphakia, we propose to remove the
columns and guidance addressing
aphakia from current Table 1. We also
propose to remove the entries for visual
acuities worse than 20/100 for the
reasons we gave under the explanation
of proposed 2.00A8a.

Proposed Table 2—Charts of Visual
Fields

We propose to remove the first
sentence of current paragraph 2 in the
explanation of how to use Table 2,
which provides instructions for
calculating the percent of visual field
efficiency, since this provision has been
moved to proposed 2.00A7b. We also
propose to make nonsubstantive
editorial changes for clarity.

How Are We Proposing To Change the
Introductory Text to the Special Senses
Listings for Children?

102.00 Special Senses and Speech

Except for minor editorial changes,
we have repeated much of the
introductory text of proposed 2.00A in
the introductory text to proposed
102.00A. This is because the same basic
rules for establishing and evaluating the
existence and severity of visual
disorders in adults also apply to
children. Because we have already
described these provisions under the

explanation of proposed 2.00A, the
following discussions describe only
those provisions that are unique to the
childhood rules or that require further
explanation specific to evaluating
disability in children.

We propose to remove the second
paragraph of current 102.00A, “Visual
impairments in children.” This
paragraph indicates that the
accommodative reflex is generally not
present in children under 6 months of
age (or, for a premature child, until 6
months of age plus the number of
months the child is premature). It also
provides that the absence of this reflex
should be considered indicative of a
visual impairment only in children
above this age. We include this
guidance in the current rules to explain
that it is not appropriate to use the
criterion in current listing 102.02B1
until the child has reached the required
age. However, in these proposed
listings, current listing 102.02B1 would
be incorporated into the more general
category of abnormal anatomical
findings evaluated under proposed
listing 102.02B2. As the lack of the
accommodative reflex would not be
considered an abnormal anatomical
finding in very young children, its
absence would not satisfy the proposed
listing criterion. Therefore, we no longer
need this explanation.

Proposed 102.00A1—What Are Visual
Disorders?

In this section, we would expand the
guidance in proposed 2.00A1 to indicate
that a loss of visual acuity may affect
other age-appropriate activities. We
added this example to reflect the way
we evaluate disability claims of children
who are filing for or are receiving SSI
payments.

Proposed 102.00A2—What Is Statutory
Blindness?

In this section, we repeat the guidance
in proposed 2.00A2, but refer to the
childhood listings that show statutory
blindness.

Proposed 102.00A4—What Evidence Do
We Need To Evaluate Visual Disorders,
Including Those That Result in
Statutory Blindness Under Title II?

In this section, we propose to include
more detailed guidance than we now
have in the third paragraph of current
102.00A. In proposed 102.00A4a, we
repeat the guidance in proposed section
2.00A4a. Proposed 102.00A4b is also
the same as proposed 2.00A4b, except
that we include “‘near drowning” rather
than “stroke” as an example of a
catastrophic event that could result in
cortical blindness in children. We have

included a different example because
stroke is not likely to occur in children.
Proposed 102.00A4c is the same as
proposed 2.00A4c.

Proposed 102.00A5—How Do We
Measure Best-Corrected Visual Acuity?

In this section, we propose to revise
the guidance in the first paragraph of
current 102.00A. In proposed 102.00A5,
we would repeat the guidance in
proposed 2.00A5. We also discuss, in
proposed 102.00A5a, comparable visual
acuity testing for children who are
unable to participate in testing using
Snellen methodology, for example,
because they are too young, and add
guidance for how we propose to
evaluate children who are unable to
participate in testing using Snellen
methodology or other comparable
testing.

Proposed 102.00A6—How Do We
Measure Visual Fields?

In this section, we propose to repeat
the guidance in 2.00A6 with the
following exceptions:

e We would not include macular
edema as an example of a visual
disorder that could result in visual field
loss because this disorder is not likely
to occur in children.

¢ We would revise the guidance in
the first paragraph of proposed
2.00A6a(ix) to include an additional
way we evaluate disability claims of
children who are filing for or are
receiving SSI payments.

Proposed 102.00C—How Do We
Evaluate Impairments That Do Not Meet
One of the Special Senses and Speech
Listings?

In this section, we repeat the guidance
in proposed 2.00C, but include the
definition of disability for children who
are filing for or are receiving SSI
payments.

How Are We Proposing To Change the
Criteria in the Special Senses and
Speech Listings for Children?

102.01 Category of Impairments,
Special Sense Organs

We propose to add new listings
102.03, “‘Contraction of the visual field
in the better eye,” and 102.04, “Loss of
visual efficiency,” because they apply to
children as well as adults. Due to the
addition of these listings, we also
propose to add Table 1, “Percentage of
Visual Acuity Efficiency Corresponding
to the Best-Corrected Visual Acuity
Measurements for Distance in the Better
Eye,” and Table 2, “Charts of Visual
Fields.”

These proposed new listings and
tables are identical to the corresponding
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adult listings and tables. Currently, we
use listings 2.03 and 2.04 (and their
corresponding tables) to evaluate
children with visual field and visual
efficiency impairments. With proposed
listings 102.03 and 102.04 we would no
longer need to refer to the listings in
part A when we evaluate these
impairments in children.

Proposed Listing 102.02—Loss of Visual
Acuity

This proposed listing corresponds to
current listing 102.02, “Impairments of
visual acuity.” We are not proposing
any changes to current listing 102.02A.

We use current listing 102.02B to
evaluate visual acuity impairments in
children below 3 years of age at the time
of adjudication. We propose to remove
the age criterion and instead to provide
that the listing will be used to evaluate
a visual acuity disorder in any child
who is unable to participate in testing
using Snellen methodology or other
comparable visual acuity testing, and
who has specified abnormal anatomical
findings.

The criteria in current listing 102.02B
are all examples of abnormal anatomical
findings observable during a clinical eye
examination. When present in the better
eye, these abnormal anatomical findings
would be expected to result in the
absence of fixation and visual following
behavior, and would indicate a visual
acuity of 20/200 or worse. Rather than
list each type of abnormal anatomical
finding, we propose to combine the
current criteria into a general category of
abnormal physical findings in proposed
listing 102.02B1. Proposed listings
102.02B2 and 102.02B3 would add
criteria for impairments that generally
are not observable during a clinical eye
examination, but are diagnosed based
on abnormal neuroimaging or an
abnormal electroretinogram.

Clarity of These Proposed Rules

Executive Order 12866, as amended
by Executive Order 13258, requires each
agency to write all rules in plain
language. In addition to your
substantive comments on these
proposed rules, we invite your
comments on how to make these
proposed rules easier to understand. For
example:

e Have we organized the material to
suit your needs?

¢ Are the requirements in the rules
clearly stated?

¢ Do the rules contain technical
language or jargon that is not clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rules easier to
understand?

e Would more (but shorter) sections
be better?

e Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rules easier to understand?

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules
meet the requirements for a significant
regulatory action under Executive Order
12866, as amended by Executive Order
13258. Thus, they were subject to OMB
review.

Regulatory Flexibility Act

We certify that these proposed rules
would not have a significant economic
impact on a substantial number of small
entities because they would affect only
individuals. Thus, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These proposed rules contain
reporting requirements at 2.00A and
102.00A. The public reporting burden is
accounted for in the Information
Collection Requests for the various
forms that the public uses to submit
information to SSA. Consequently, a 1-
hour placeholder burden is being
assigned to the specific reporting
requirement(s) contained in these rules.
We are seeking clearance of the burden
referenced in these rules because they
were not considered during the
clearance of the forms. An Information
Collection Request has been submitted
to OMB. We are soliciting comments on
the burden estimate; the need for the
information; its practical utility; ways to
enhance its quality, utility and clarity;
and on ways to minimize the burden on
respondents, including the use of
automated collection techniques or
other forms of information technology.
Comments should be submitted or faxed
to the Office of Management and Budget
and to the Social Security
Administration at the following
addresses/numbers: Office of
Management and Budget, Attn: Desk
Officer for SSA, Fax Number: 202-395—
6974. Social Security Administration,
Attn: SSA Reports Clearance Officer,
Rm. 1338 Annex Building, 6401
Security Boulevard, Baltimore, MD
21235-6401, Fax Number: 410-965—
6400.

Comments can be received for up to
60 days after publication of this notice
and will be most useful if received

within 30 days of publication. To
receive a copy of the OMB clearance
package, you may call the SSA Reports
Clearance Officer on 410-965-0454.

References

We consulted the following sources
when developing these proposed rules:

Judie Charlton, MD, et al. “A
Comparison of Manual and Automated
Kinetic Perimetry.” Final Report: SSA—
RFP-98-3537, n.d.

National Research Council,
Committee on Vision, Commission on
Behavioral and Social Sciences and
Education. Measurement of Visual Field
and Visual Acuity for Disability
Determination. Washington, DC:
National Academy Press, 1994.

National Research Council,
Committee on Disability Determination
for Individuals With Visual
Impairments. Visual Impairments:
Determining Eligibility for Social
Security Benefits. Washington, DC:
National Academy Press, 2002
(available at http://www.nap.edu/
catalog/10320.htmli?se_side).

American Medical Association.
Guides to the Evaluation of Permanent
Impairment. Fifth edition, AMA Press,
2001:252, 287-295.

These references are included in the
rulemaking record for these proposed
rules and are available for inspection by
interested individuals by making
arrangements with the contact person
shown in this preamble.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; and 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors, and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

Dated: May 11, 2005.

Jo Anne B. Barnhart,
Commissioner of Social Security.

For the reasons set forth in the
preamble, we propose to amend subpart
P of part 404 of chapter III of title 20 of
the Code of Federal Regulations as set
forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
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and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)-(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104—-193, 110
Stat. 2105, 2189.

Appendix 1 to Subpart P of Part 404—
[Amended]

2. Appendix 1 to subpart P of part 404
is amended as follows:

a. Item 3 of the introductory text
before part A of appendix 1 is amended
by revising the expiration date.

b. Section 2.00A of part A of appendix
1 is revised.

c. Section 2.00C is added to part A of
apgendix 1.

. Listing 2.02 of part A of appendix
1 is amended by revising the heading.

e. Listing 2.03 of part A of appendix
1 is revised.

f. Listing 2.04 of part A of appendix
1 is revised.

g. The reservation for listing 2.05 is
removed.

h. Listing 2.06 of part A of appendix
1 is removed

i. Tables 1 and 2 of section 2.01 of
part A of appendix 1 are revised.

j. Section 102.00A of part B of
apll()endix 1 is revised.

. Section 102.00C is added to part B
of appendix.

1. Listing 102.02 of part B of appendix
1 is revised.

m. Listing 102.03 is added to part B
of appendix 1.

n. Listing 102.04 is added to part B of
appendix 1.

o. Tables 1 and 2 are added to section
102.01 of part B of appendix 1.

The revised text is set forth as follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments
* * * * *

3. Special Senses and Speech (2.00 and

102.00): (Insert date 8 years from the effective
date of the final rules).

* * * * *
Part A
* * * * *

2.00 SPECIAL SENSES AND SPEECH

A. How do we evaluate visual disorders?

1. What are visual disorders? Visual
disorders are abnormalities of the eye, the
optic nerve, the optic tracts, or the brain that
may cause a loss of visual acuity or visual
fields. A loss of visual acuity limits your
ability to distinguish detail, read, or do fine
work. A loss of visual fields limits your
ability to perceive visual stimuli in the
peripheral extent of vision.

2. What is statutory blindness? Statutory
blindness is blindness as defined in the
Social Security Act (the Act). The Act defines
blindness as visual acuity of 20/200 or less
in the better eye with the use of a correcting
lens. The Act also provides that an eye that
has a visual field limitation such that the
widest diameter of the visual field subtends
an angle no greater than 20 degrees is

considered as having visual acuity of 20/200
or less. You have statutory blindness if your
visual disorder meets the criteria of 2.02 or
2.03A.

3. What Evidence Do We Need To Establish
Statutory Blindness Under Title XVI?

For title XVI, the only evidence we need
to establish statutory blindness is evidence
showing that your visual acuity or visual
field, in the better eye, meets the criteria in
A2 above, provided that those measurements
are consistent with the other evidence in
your case record. We do not need to
document the cause of your blindness. Also,
there is no duration requirement for statutory
blindness under title XVI (see §§416.981 and
416.983).

4. What Evidence Do We Need To Evaluate
Visual Disorders, Including Those That
Result in Statutory Blindness Under Title 1I?

a. To evaluate your visual disorder, we
usually need a report of an eye examination
that includes measurements of the best-
corrected visual acuity or the extent of the
visual fields, as appropriate. If there is a loss
of visual acuity or visual fields, the cause of
the loss must be documented. A standard eye
examination will usually reveal the cause of
any visual acuity loss. An eye examination
can also reveal the cause of some types of
visual field deficits. If the eye examination
does not reveal the cause of the visual loss,
we will request the information that was
used to establish the presence of the visual
disorder.

b. A diagnosis of cortical blindness
(blindness due to a brain lesion) must be
confirmed by documentation of the
catastrophic event, such as a cardiac arrest or
stroke, that caused the brain lesion. If
neuroimaging was performed, we will
request a copy of the report or other medical
evidence that describes the findings in the
report.

c. If your visual disorder does not satisfy
the criteria in 2.02, 2.03, or 2.04, we will also
request a description of how your visual
disorder impacts your ability to function.

5. How Do We Measure Best-Corrected Visual
Acuity?

a. Testing for visual acuity. When we need
to measure your best-corrected visual acuity,
we will use visual acuity testing that was
carried out using Snellen methodology or any
other testing methodology that is comparable
to Snellen methodology.

b. Determining best-corrected visual acuity.

i. Best-corrected visual acuity is the
optimal visual acuity attainable with the use
of a corrective lens. In some instances, this
assessment may be performed using a
specialized lens; for example, a contact lens.
We will use the visual acuity measurements
obtained with a specialized lens only if you
have demonstrated the ability to use the
specialized lens on a sustained basis.
However, we will not use visual acuity
measurements obtained with telescopic
lenses because they significantly reduce the
visual field. Additionally, we will not use the
results of visual evoked response testing or
pinhole testing to determine best-corrected
visual acuity.

ii. We will use the best-corrected visual
acuity for distance in the better eye when we

determine whether your loss of visual acuity
satisfies the criteria in 2.02.

6. How Do We Measure Visual Fields?

a. Testing for visual fields.

i. We generally need visual field testing
when you have a visual disorder that could
result in visual field loss, such as glaucoma,
retinitis pigmentosa, macular edema, or optic
neuropathy, or when you display behaviors
that suggest a visual field loss.

ii. When we need to measure the extent of
your visual field loss, we will use visual field
measurements obtained with an automated
static threshold perimetry test performed on
a perimeter, like the Humphrey Field
Analyzer, that satisfies all of the following
requirements:

A. The perimeter must use optical
projection to generate the test stimuli.

B. The perimeter must have an internal
normative database for automatically
comparing your performance with that of the
general population.

C. The perimeter must have a statistical
analysis package that is able to calculate
visual field indices, particularly mean
deviation.

D. The perimeter must demonstrate the
ability to correctly detect visual field loss and
correctly identify normal visual fields.

E. The perimeter must demonstrate good
test-retest reliability.

F. The perimeter must have undergone
clinical validation studies by three or more
independent laboratories with results
published in peer-reviewed ophthalmic
journals.

iii. The test must use a white size III
Goldmann stimulus and a 31.5 apostilb (10
cd/m?2) white background. The stimuli
locations must be no more than 6 degrees
apart horizontally or vertically.
Measurements must be reported on standard
charts and include a description of the size
and intensity of the test stimulus.

iv. To determine statutory blindness, we
need a test that measures the central 24 to 30
degrees of the visual field; that is, the area
measuring 24 to 30 degrees from the point of
fixation. Acceptable tests include the
Humphrey 30-2 or 24-2 tests.

v. To determine if the criterion in 2.03B is
met, we need a test performed on a
Humphrey field analyzer that measures the
central 30 degrees of the visual field. (We can
also use comparable results from other
acceptable perimeters, for example, a mean
defect of 22 on an acceptable Octopus test,
to determine that the criterion in 2.03B is
met.) We cannot use tests that do not
measure the central 30 degrees of the visual
field, such as the Humphrey 242 test, to
determine if your impairment meets or
medically equals 2.03B.

vi. We measure the extent of visual field
loss by determining the portion of the visual
field in which you can see a white Ill4e
stimulus. As indicated above, the “III”’ refers
to the standard Goldmann test stimulus size
III. The “4e” refers to the standard Goldmann
intensity filters used to determine the
intensity of the stimulus.

vii. In automated static threshold
perimetry, the intensity of the stimulus
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varies. The intensity of the stimulus is
expressed in decibels (dB). We need to
determine the dB level that corresponds to a
4e intensity for the particular perimeter being
used. We will then use the dB printout to
determine which points would be seen at a
4e intensity level. For example, in Humphrey
perimeters, a 10 dB stimulus is equivalent to
a 4e stimulus. A dB level that is higher than
10 represents a dimmer stimulus, while a dB
level that is lower than 10 represents a
brighter stimulus. Therefore, for tests
performed on Humphrey perimeters, any
point seen at 10 dB or higher is a point that
would be seen with a 4e stimulus.

viii. We can also use visual field
measurements obtained using kinetic
perimetry, such as the Humphrey “SSA Test
Kinetic” or Goldmann perimetry. The test
must use a white III4e stimulus projected on
a white 31.5 apostilb (10 cd/m2) background.
In automated kinetic tests, such as the
Humphrey “SSA Test Kinetic,” testing along
a meridian stops when you see the stimulus.
If we need additional information because
your visual disorder has progressed to the
point where it is likely to result in a
significant limitation in the central visual
field, such as a scotoma, we will supplement
the automated kinetic perimetry with the
results of a Humphrey 30-2 or comparable
test.

ix. We will not use the results of visual
field screening tests, such as confrontation
tests, tangent screen tests, or automated static
screening tests, to determine that your
impairment meets or medically equals a
listing or to evaluate your residual functional
capacity. We will use normal results from
visual field screening tests to determine
whether the impact of your visual disorder
on your visual field is severe when these test
results are consistent with the other evidence
in your case record. We will not consider
normal test results to be consistent with the
other evidence if either of the following
applies:

A. The clinical findings indicate that your
visual disorder has progressed to the point
that it is likely to cause visual field loss.

B. You have a history of an operative
procedure for retinal detachment.

b. Use of corrective lenses. You must not
wear eyeglasses during the visual field
examination because they limit your field of
vision. Contact lenses or perimetric lenses

may be used to correct visual acuity during
the visual field examination in order to
obtain the most accurate visual field
measurements. For this single purpose, you
do not need to demonstrate that you have the
ability to use the contact or perimetric lenses
on a sustained basis.

7. How Do We Calculate Visual Efficiency?

a. Visual acuity efficiency. We use the
percentage shown in Table 1 that
corresponds to the best-corrected visual
acuity for distance in the better eye.

b. Visual field efficiency. We use kinetic
perimetry to calculate visual field efficiency
by adding the number of degrees seen along
the eight principal meridians in the better
eye and dividing by 500. (See Table 2.)

c. Visual efficiency. We calculate the
percent of visual efficiency by multiplying
the visual acuity efficiency by the visual field
efficiency.

8. How Do We Evaluate Specific Visual
Problems?

a. Statutory blindness. Most test charts that
use Snellen methodology do not measure
visual acuity between 20/100 and 20/200.
Newer test charts, such as the Bailey-Lovie or
the Early Treatment Diabetic Retinopathy
Study (ETDRS), do measure visual acuity
between 20/100 and 20/200. If your visual
acuity is measured with one of these newer
charts, and you cannot read any of the letters
on the 20/100 line, we will determine that
you have statutory blindness based on a
visual acuity of 20/200 or less. Regardless of
the type of test chart used, you do not have
statutory blindness if you can read at least
one letter on the 20/100 line.

b. Blepharospasm. This movement
disorder is characterized by repetitive,
involuntary, bilateral eye blinking. It
generally responds to therapy. When therapy
is not effective, we will evaluate this disorder
on the basis of clinical observations or visual
behaviors. If you have this disorder, you may
have measurable visual acuities and visual
fields that do not satisfy the criteria of 2.02
or 2.03. However, we must consider how the
involuntary blinking affects your ability to
maintain the measured visual acuities and
visual fields over time.

c. Scotoma. A scotoma is a non-seeing area
in the visual field surrounded by a seeing
area. When we measure the visual field, we

subtract the length of any scotoma, other than
the normal blind spot, from the overall length
of any diameter on which it falls.

* * * * *

C. How Do We Evaluate Impairments That Do
Not Meet One of the Special Senses and
Speech Listings?

1. These listings are only examples of
common special senses and speech disorders
that we consider severe enough to prevent an
individual from doing any gainful activity. If
your impairment(s) does not meet the criteria
of any of these listings, we must also
consider whether you have an impairment(s)
that satisfies the criteria of a listing in
another body system.

2. If you have a medically determinable
impairment(s) that does not meet a listing,
we will determine whether the impairment(s)
medically equals a listing. (See §§404.1526
and 416.926.) If you have an impairment(s)
that does not meet or medically equal a
listing, you may or may not have the residual
functional capacity to engage in substantial
gainful activity. Therefore, we proceed to the
fourth, and if necessary, the fifth steps of the
sequential evaluation process in §§404.1520
and 416.920. When we decide whether you
continue to be disabled, we use the rules in
§§404.1594, 416.994, or 416.994a as
appropriate.

2.01 Category of Impairments, Special
Senses and Speech

2.02 Loss of visual acuity. Remaining
vision in the better eye after best correction
is 20/200 or less.

2.03 Contraction of the visual field in the
better eye, with:

A. The widest diameter subtending an
angle no greater than 20 degrees;

OR

B. A mean deviation of —22 or worse,
determined by automated static threshold
perimetry as described in 2.00A6a(v);

OR

C. A visual field efficiency of 20 percent
or less as determined by kinetic perimetry
(see 2.00A7b).

2.04 Loss of visual efficiency. Visual
efficiency of the better eye of 20 percent or
less after best correction (see 2.00A7c).

* * * * *

TABLE 1.—PERCENTAGE OF VISUAL ACUITY EFFICIENCY CORRESPONDING TO THE BEST-CORRECTED VISUAL ACUITY
MEASUREMENT FOR DISTANCE IN THE BETTER EYE

Percent visual acuity efficiency

Phakic or Pseudophakic

Snellen
English Metric

20/16 6/5
20/20 6/6
20/25 6/7.5
20/32 6/10
20/40 6/12
20/50 6/15
20/64 6/20
20/80 6/24

20/100 6/30
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Table 2.—Chart of Visual Fields

: g’a‘.!r

270°

LEFT EYE (0S.)

1. The diagram of the right eye illustrates
the extent of a normal visual field as
measured with a III4e stimulus. The sum of
the eight principal meridians of this field is
500 degrees.

2. The diagram of the left eye illustrates a
visual field contracted to 30 degrees in two
meridians and to 20 degrees in the remaining
six meridians. The percent of visual field
efficiency of this field is: (2 x 30) + (6 x 20)
=180 + 500 = 0.36 or 36 percent visual field

efficiency.

* * * * *
Part B

* * * * *

102.00 SPECIAL SENSES AND SPEECH
A. How Do We Evaluate Visual Disorders?

1. What Are Visual Disorders?

Visual disorders are abnormalities of the
eye, the optic nerve, the optic tracts, or the
brain that may cause a loss of visual acuity
or visual fields. A loss of visual acuity limits
your ability to distinguish detail, read, do
fine work, or perform other age-appropriate
activities. A loss of visual fields limits your
ability to perceive visual stimuli in the
peripheral extent of vision.

2. What Is Statutory Blindness?

Statutory blindness is blindness as defined
in the Social Security Act (the Act). The Act
defines blindness as visual acuity of 20/200
or less in the better eye with the use of a

C"DQ

-2

313° 225°

correcting lens. The Act also provides that an
eye that has a visual field limitation such that
the widest diameter of the visual field
subtends an angle no greater than 20 degrees
is considered as having visual acuity of 20/
200 or less. You have statutory blindness if
your visual disorder meets the criteria of
102.02A, 102.02B, or 102.03A.

3. What Evidence Do We Need To Establish
Statutory Blindness Under Title XVI?

For title XVI, the only evidence we need
to establish statutory blindness is evidence
showing that your visual acuity or visual
field, in the better eye, meets the criteria in
A2 above, provided that those measurements
are consistent with the other evidence in
your case record. We do not need to
document the cause of your blindness. Also,
there is no duration requirement for statutory
blindness under title XVI (see §§416.981 and
416.983).

4. What Evidence Do We Need To Evaluate
Visual Disorders, Including Those That
Result in Statutory Blindness Under Title II?

a. To evaluate your visual disorder, we
usually need a report of an eye examination
that includes measurements of the best-
corrected visual acuity or the extent of the
visual fields, as appropriate. If there is a loss
of visual acuity or visual fields, the cause of
the loss must be documented. A standard eye
examination will usually reveal the cause of
any visual acuity loss. An eye examination
can also reveal the cause of some types of

270°

RIGHT EYE (0.D.)

visual field deficits. If the eye examination
does not reveal the cause of the visual loss,
we will request the information that was
used to establish the presence of the visual
disorder.

b. A diagnosis of cortical blindness
(blindness due to a brain lesion) must be
confirmed by documentation of the
catastrophic event, such as a cardiac arrest or
near drowning, that caused the brain lesion.
If neuroimaging was performed, we will
request a copy of the report or other medical
evidence that describes the findings in the
report.

c. If your visual disorder does not satisfy
the criteria in 102.02, 102.03, or 102.04, we
will also request a description of how your
visual disorder impacts your ability to
function.

5. How Do We Measure Best-Corrected Visual
Acuity?

a. Testing for visual acuity.

i. When we need to measure your best-
corrected visual acuity, we will use visual
acuity testing that was carried out using
Snellen methodology or any other testing
methodology that is comparable to Snellen
methodology.

ii. We consider tests such as the Landolt
C test or the tumbling-E test, which are used
to evaluate young children who are unable to
participate in testing using Snellen
methodology, to be comparable to testing
using Snellen methodology. These alternate
methods for measuring visual acuity should



48352 Federal Register/Vol.

70, No. 158/ Wednesday, August 17,

2005/ Proposed Rules

be performed by specialists with expertise in
assessment of childhood vision.

iii. If you are unable to participate in
testing using Snellen methodology or other
comparable testing, we will consider your
fixation and visual following behavior. If
both these behaviors are absent, we will
consider the anatomical findings or the
results of neuroimaging when this testing has
been performed.

b. Determining best-corrected visual acuity.

i. Best-corrected visual acuity is the
optimal visual acuity attainable with the use
of a corrective lens. In some instances, this
assessment may be performed using a
specialized lens; for example, a contact lens.
We will use the visual acuity measurements
obtained with a specialized lens only if you
have demonstrated the ability to use the
specialized lens on a sustained basis.
However, we will not use visual acuity
measurements obtained with telescopic
lenses because they significantly reduce the
visual field. Additionally, we will not use the
results of visual evoked response testing or
pinhole testing to determine best-corrected
visual acuity.

ii. We will use the best-corrected visual
acuity for distance in the better eye when we
determine whether your loss of visual acuity
satisfies the criteria in 102.02A.

6. How Do We Measure Visual Fields?

a. Testing for visual fields.

i. We generally need visual field testing
when you have a visual disorder that could
result in visual field loss, such as glaucoma,
retinitis pigmentosa, or optic neuropathy, or
when you display behaviors that suggest a
visual field loss.

ii. When we need to measure the extent of
your visual field loss, we will use visual field
measurements obtained with an automated
static threshold perimetry test performed on
a perimeter, like the Humphrey Field
Analyzer, that satisfies all of the following
requirements:

A. The perimeter must use optical
projection to generate the test stimuli.

B. The perimeter must have an internal
normative database for automatically
comparing your performance with that of the
general population.

C. The perimeter must have a statistical
analysis package that is able to calculate
visual field indices, particularly mean
deviation.

D. The perimeter must demonstrate the
ability to correctly detect visual field loss and
correctly identify normal visual fields.

E. The perimeter must demonstrate good
test-retest reliability.

F. The perimeter must have undergone
clinical validation studies by three or more
independent laboratories with results
published in peer-reviewed ophthalmic
journals.

iii. The test must use a white size III
Goldmann stimulus and a 31.5 apostilb (10
cd/m2) white background. The stimuli
locations must be no more than 6 degrees
apart horizontally or vertically.
Measurements must be reported on standard
charts and include a description of the size
and intensity of the test stimulus.

iv. To determine statutory blindness, we
need a test that measures the central 24 to 30

degrees of the visual field; that is, the area
measuring 24 to 30 degrees from the point of
fixation. Acceptable tests include the
Humphrey 30-2 or 24-2 tests.

v. To determine if the criterion in 102.03B
is met, we need a test performed on a
Humphrey field analyzer that measures the
central 30 degrees of the visual field. (We can
also use comparable results from other
acceptable perimeters, for example, a mean
defect of 22 on an acceptable Octopus test,
to determine that the criterion in 102.03B is
met.) We cannot use tests that do not
measure the central 30 degrees of the visual
field, such as the Humphrey 24-2 test, to
determine if your impairment meets or
medically equals 102.03B.

vi. We measure the extent of visual field
loss by determining the portion of the visual
field in which you can see a white Ill4e
stimulus. As indicated above, the “III”’ refers
to the standard Goldmann test stimulus size
III. The “4e” refers to the standard Goldmann
intensity filters used to determine the
intensity of the stimulus.

vii. In automated static threshold
perimetry, the intensity of the stimulus
varies. The intensity of the stimulus is
expressed in decibels (dB). We need to
determine the dB level that corresponds to a
4e intensity for the particular perimeter being
used. We will then use the dB printout to
determine which points would be seen at a
4e intensity level. For example, in Humphrey
perimeters, a 10 dB stimulus is equivalent to
a 4e stimulus. A dB level that is higher than
10 represents a dimmer stimulus, while a dB
level that is lower than 10 represents a
brighter stimulus. Therefore, for tests
performed on Humphrey perimeters, any
point seen at 10 dB or higher is a point that
would be seen with a 4e stimulus.

viii. We can also use visual field
measurements obtained using kinetic
perimetry, such as the Humphrey “SSA Test
Kinetic” or Goldmann perimetry. The test
must use a white IlI4e stimulus projected on
a white 31.5 apostilb (10 cd/m2) background.
In automated kinetic tests, such as the
Humphrey “SSA Test Kinetic,” testing along
a meridian stops when you see the stimulus.
If we need additional information because
your visual disorder has progressed to the
point where it is likely to result in a
significant limitation in the central visual
field, such as a scotoma, we will supplement
the automated kinetic perimetry with the
results of a Humphrey 30-2 or comparable
test.

ix. We will not use the results of visual
field screening tests, such as confrontation
tests, tangent screen tests, or automated static
screening tests, to determine that your
impairment meets or medically equals a
listing, or functionally equals the listings. We
will use normal results from visual field
screening tests to determine whether the
impact of your visual disorder on your visual
field is severe when these test results are
consistent with the other evidence in your
case record. We will not consider normal test
results to be consistent with the other
evidence if either of the following applies:

A. The clinical findings indicate that your
visual disorder has progressed to the point
that it is likely to cause visual field loss.

B. You have a history of an operative
procedure for retinal detachment.

b. Use of corrective lenses. You must not
