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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 05-030—1]

Imported Fire Ant; Additions to
Quarantined Areas in Arkansas and
Tennessee

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
imported fire ant regulations by
designating as quarantined areas all of 1
county in Arkansas and all or portions
of 18 counties in Tennessee. As a result
of this action, the interstate movement
of regulated articles from those areas
will be restricted. This action is
necessary to prevent the artificial spread
of imported fire ant to noninfested areas
of the United States.

DATES: This interim rule is effective
August 8, 2005. We will consider all
comments that we receive on or before
October 7, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05-030-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road,
Unit 118, Riverdale, MD 20737-1238.

Please state that your comment refers to
Docket No. 05-030-1.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles L. Brown, Imported Fire Ant
Quarantine Program Manager, Pest
Detection and Management Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
4838.

SUPPLEMENTARY INFORMATION:
Background

The imported fire ant regulations
(contained in 7 CFR 301.81 through
301.81-10 and referred to below as the
regulations) quarantine infested States
or infested areas within States and
restrict the interstate movement of
regulated articles to prevent the
artificial spread of the imported fire ant.

The imported fire ant (Solenopsis
invicta Buren and Solenopsis richteri
Forel) is an aggressive, stinging insect
that, in large numbers, can seriously
injure and even kill livestock, pets, and
humans. The imported fire ant, which is
not native to the United States, feeds on
crops and builds large, hard mounds
that damage farm and field machinery.
The regulations are intended to prevent
the imported fire ant from spreading
throughout its ecological range within
the country.

The regulations in § 301.81-3 provide
that the Administrator of the Animal
and Plant Health Inspection Service
(APHIS) will list as a quarantined area
each State, or each portion of a State,
that is infested with the imported fire
ant. The Administrator will designate

less than an entire State as a
quarantined area only under the
following conditions: (1) The State has
adopted and is enforcing restrictions on
the intrastate movement of the regulated
articles listed in § 301.81-2 that are
equivalent to the interstate movement
restrictions imposed by the regulations;
and (2) designating less than the entire
State will prevent the spread of the
imported fire ant. The Administrator
may include uninfested acreage within
a quarantined area due to its proximity
to an infestation or its inseparability
from an infested locality for quarantine
purposes.

In § 301.81-3, paragraph (e) lists
quarantined areas. We are amending
§301.81-3(e) by:

¢ Adding all of Montgomery County,
AR, to the quarantined area;

e Adding parts of Benton, Bledsoe,
Carroll, Cumberland, Hickman,
Humphreys, and Roane Counties, TN, to
the quarantined area; and

¢ Expanding the quarantined areas in
Bedford, Blount, Coffee, Giles, Grundy,
Haywood, Marshall, Maury, Moore,
Perry, and Sequatchie Counties, TN.

We are taking these actions because
recent surveys conducted by APHIS and
State and county agencies revealed that
the imported fire ant has spread to these
areas. See the rule portion of this
document for specific descriptions of
the new and revised quarantined areas.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the spread of
imported fire ant into noninfested areas
of the United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.
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Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

We are amending the imported fire
ant regulations by designating as
quarantined areas all of 1 county in
Arkansas and all or portions of 18
counties in Tennessee. As a result of
this action, the interstate movement of
regulated articles from those areas will
be restricted. This action is necessary to
prevent the artificial spread of imported
fire ant to noninfested areas of the
United States.

The following analysis addresses the
economic effects of this rule and the
impact on small entities as required by
the Regulatory Flexibility Act.

The market value of the agricultural
products sold in the 19 counties affected
by this rule was about $473.11 million,
according to the 2002 Agricultural
Census.

Potential damage by imported fire ant
presents a risk to the agricultural
economies in these 19 counties. The
entities most likely to be affected by this
interim rule are nurseries and
greenhouses. According to the 2002
Census of Agriculture, there were at
least 355 nurseries and greenhouses in
the 18 affected counties in Tennessee,
and no nurseries listed for Montgomery
County, AR. Other entities potentially
affected by this action include farm
equipment dealers, construction
companies, and those entities that sell,
process, or move regulated articles
interstate from and through quarantined
areas. These economic entities are now
required to treat and certify their
regulated articles before moving them
interstate.

According to the Small Business
Administration (SBA) definition, a
small agricultural producer is one
having less than $750,000 in annual
sales, and a small equipment dealer or
a small agricultural service company is
one generating less than $6 million in
annual sales.

According to this definition, all of the
estimated 355 potentially affected
entities in the counties affected by this
rule are considered small by SBA
standards. However, both the number of
affected entities and the scope of the
economic effects resulting from this
action are dependent on any given
entity’s proportion of sales outside the
quarantined area.

The adverse economic effect on these
entities can be substantially minimized
by the availability of various treatment

options that will allow for the
movement of regulated articles from the
quarantined area with only a small
additional cost. The treatment cost for a
standard shipment of nursery plants is
estimated to be about $200, which
represents, at most, 2 percent of the
value of a standard tractor-trailer load of
nursery plants ($10,000 to $250,000).
The benefits of this action are
substantial, both ensuring continued
agricultural sales from the affected
counties and preventing human-assisted
spread of imported fire ant.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A—-293; sections 301.75—-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

m 2.In § 301.81-3, paragraph (e) is
amended as follows:

m a. Under the heading Arkansas, by
adding, in alphabetical order, an entry
for Montgomery County to read as set
forth below.

m b. Under the heading Tennessee, by
adding, in alphabetical order, new
entries for Benton, Bledsoe, Carroll,
Cumberland, Hickman, Humphreys, and
Roane Counties and by revising the
entries for Bedford, Blount, Coffee, Giles,
Grundy, Haywood, Marshall, Maury,
Moore, Perry, and Sequatchie Counties
to read as set forth below.

§301.81-3 Quarantined areas.

* * * * *
(e) * % %

Arkansas

* * * * *

Montgomery County. The entire
county.

* * * * *

Tennessee

Bedford County. That portion of the
county lying south of a line beginning
at the intersection of the Marshall/
Bedford County line and Tennessee
Highway 270; then southeast on
Tennessee Highway 270 to Halls Mill
Road; then south on Halls Mill Road to
Wheel Road; then southwest on Wheel
Road to Lower Halls Mill Road; then
southeast on Lower Halls Mill Road to
Pass Road; then south on Pass Road to
Simms Road; then east on Simms Road
to Henslee Road; then south on Henslee
Road to Tennessee Highway 64; then
east on Tennessee Highway 64 to Knob
Creek Road; then southeast on Knob
Creek Road to Tennessee Highway 269;
then south on Tennessee Highway 269
to Red Hill Road; then east on Red Hill
Road to C.K. Troxler Road; then
northeast on C.K. Troxler Road to the
Bedford/Coffee County line; also, the
entire city limits of Shelbyville, TN.

Benton County. That portion of the
county lying south of a line beginning
at the intersection of the Carroll/Benton
County line and Smothers-Buena Vista
Road; then east on Smothers-Buena
Vista Road to Pleasant Hill Church
Road; then northwest on Pleasant Hill
Church Road to Norwood Road; then
northeast on Norwood Road to Divider
and Natchez Trace Road; then northeast
on Divider and Natchez Trace Road to
Hargrove Road; then southeast on
Hargrove Road to James Walker Road;
then northeast on James Walker Road to
Dodd Road; then north on Dodd Road to
Divider and Natchez Trace Road; then
north on Divider and Natchez Trace
Road to Airport Road; then east on
Airport Road to U.S. Highway 641; then
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south on U.S. Highway 641 to Shiloh
Church Road; then northeast on Shiloh
Church Road to Tennessee Highway
191; then northwest on Tennessee
Highway 191 to the line of latitude 36°
N.; then east along the line of latitude
36° N. to the Benton/Humphreys County
line.

Bledsoe County. That portion of the
county lying south of a line beginning
at the intersection of the Van Buren/
Bledsoe County line and Tennessee
Highway 285; then southeast on
Tennessee Highway 285 to Bellview
Road; then northeast on Bellview Road
to Big Spring Gap Road; then southeast
on Big Spring Gap Road to Old State
Highway 28; then northeast on Old State
Highway 28 to the Bledsoe/Cumberland
County line.

Blount County. That portion of the
county lying south of a line beginning
at the intersection of the Knox/Blount
County line and Interstate 140; then
southeast on Interstate 140 to U.S.
Highway 129; then south on U.S.
Highway 129 to U.S. Highway 321; then
east on U.S. Highway 321 to Montvale
Road; then south on Montvale Road to
Happy Valley Road; then southeast on
Happy Valley Road to Foothills
Parkway; then southwest on Foothills
Parkway to U.S. Highway 129; then
southeast on U.S. Highway 129 to the

Tennessee/North Carolina State line.
* * * * *

Carroll County. That portion of the
county lying southeast of a line
beginning at the intersection of the
Henderson/Carroll County line and New
Bethel Road; then northwest on New
Bethel Road to U.S. Highway 70; then
northeast on U.S. Highway 70 to Purdy
Road; then south on Purdy Road to
Dollar Hill Road; then east on Dollar
Hill Road to Tennessee Highway 22;
then south on Tennessee Highway 22 to
Clarksburg Road; then northeast on
Clarksburg Road to Westport Road; then
east on Westport Road to Tennessee
Highway 114; then north on Tennessee
Highway 114 to McKee Levee Road;
then east on McKee Levee Road to Pond
Branch Road; then north on Pond
Branch Road to New Friendship Road;
then east on New Friendship Road to
Roland Mill Road; then southeast on
Roland Mill Road to the Carroll/Benton
County line.

Coffee County. That portion of the
county lying south of a line beginning
at the intersection of the Bedford/Coffee
County line and Sixteenth Model Road;
then east on Sixteenth Model Road to
U.S. Highway 41; then northwest on
U.S. Highway 41 to Interstate 24; then
southeast on Interstate 24 to Tennessee

Highway 55; then northeast on
Tennessee Highway 55 to Ragsdale
Road; then south on Ragsdale Road to
New Bushy Branch Road; then southeast
on New Bushy Branch Road to
Cornelison Road; then east on
Cornelison Road to Clifton Scott Road;
then south on Clifton Scott Road to
Asbury Road; then east on Asbury Road
to Benson Road; then southeast on
Benson Road to Buck Jones Road; then
south on Buck Jones Road to Old
Airport Road; then southwest on Old
Airport Road to U.S. Highway 41; then
southeast on U.S. Highway 41 to Bailey
Road; then east on Bailey Road to Lusk
Cove Road; then northeast on Lusk Cove
Road to the line of latitude 35°25" N.;
then east along the line of latitude
35°25’ N. to the Coffee/Grundy County
line.

Cumberland County. That portion of
the county lying southeast of a line
beginning at the intersection of the
Rhea/Cumberland County line and the
line of longitude 84°50” W.; then north
along the line of longitude 84°50” W. to
Interstate 40; then east on Interstate 40
to the Cumberland/Roane County line.

Giles County. The entire county.

Grundy County. That portion of the
county lying south of a line beginning
at the intersection of the Coffee/Grundy
County line and the line of latitude
35°20" N.; then east along the line of
latitude 35°20" N. to Homer White Road;
then north on Homer White Road to
Tennessee Highway 50; then northeast
on Tennessee Highway 50 to Tennessee
Highway 56; then south on Tennessee
Highway 56 to Colony Road; then east
on Colony Road to Gruetli Road; then
north on Gruetli Road to the line of
latitude 35°25” N.; then east along the
line of latitude 35°25" N. to Tennessee
Highway 399; then northeast on
Tennessee Highway 399 to the Grundy/
Sequatchie County line.

Haywood County. That portion of the
county lying south of a line beginning
at the intersection of the Tipton/
Haywood County line and U.S. Highway
70/79; then northeast on U.S. Highway
70/79 to the Hatchie River; then east
along the Hatchie River to Interstate 40;
then northeast on Interstate 40 to the
Haywood/Madison County line.

* * * * *

Hickman County. That portion of the
county lying south of a line beginning
at the intersection of the Perry/Hickman
County line and the Duck River; then
east along the Duck River to Tennessee
Highway 50; then northwest on
Tennessee Highway 50 to Coble to Only
Road; then southeast on Coble to Only

Road to Lowes Bend Road; then
northeast on Lowes Bend Road to
Capshaw Hollow Road; then east on
Capshaw Hollow Road to Taylor’s Creek
Road; then northeast on Taylor’s Creek
Road to Dodd Hollow Road; then
southeast on Dodd Hollow Road to
Elkins Switch Road; then southeast on
Elkins Switch Road to Grinders Switch
Road; then south on Grinders Switch
Road to Tennessee Highway 50; then
southeast on Tennessee Highway 50 to
the Hickman/Maury County line.

Humphreys County. That portion of
the county lying south of Interstate 40.

* * * * *

Marshall County. That portion of the
county lying south of a line beginning
at the intersection of the Maury/
Marshall County line and Moses Road;
then northeast on Moses Road to Wilson
School Road; then southeast on Wilson
School Road to Lunns Store Road; then
south on Lunns Store Road to Tennessee
Highway 99; then east on Tennessee
Highway 99 to U.S. Highway 31A; then
south on U.S. Highway 31A to James
Shaw Road; then south on James Shaw
Road to Clay Hill Road; then east on
Clay Hill Road to Warner Road; then
south on Warner Road to Batten Road;
then southeast on Batten Road to the
Marshall/Bedford County line.

Maury County. That portion of the
county lying south of Tennessee
Highway 50.

* * * * *

Moore County. The entire county.
Perry County. The entire county.

* * * * *

Roane County. That portion of the
county lying south of Interstate 40.

Sequatchie County. That portion of
the county lying south of the line of
latitude 35°30” N.

* * * * *

Done in Washington, DC, this 2nd day of
August 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 05-15623 Filed 8—5—05; 8:45 am]

BILLING CODE 3410-34-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21230; Directorate
Identifier 2004-SW-51-AD; Amendment 39—
14209; AD 2005-16-04]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Model 206A and
206B Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
Bell Helicopter Textron (Bell) Model
206A and 206B helicopters modified by
Aeronautical Accessories, Inc.
Supplemental Type Certificate (STC)
SH1392S0 with certain part-numbered
high crosstubes. This amendment
requires inspecting at specified time
intervals and replacing any cracked
crosstubes. This amendment is
prompted by the discovery of a cracked
high forward crosstube. The actions
specified by this AD are intended to
detect a crack in the crosstube which
could lead to failure of the crosstube,
collapse of the landing gear, and
subsequent loss of control of the
helicopter.

DATES: Effective September 12, 2005.

ADDRESSES: You may get the service
information identified in this AD from
Aeronautical Accessories, Inc., P.O. Box
3689, Bristol, Tennessee 37625—3689,
telephone (423) 538-5151 or (800) 251—
7094, fax (423) 538—-8469, or e-mail at
sales@aero-access.com.

Examining the Docket: You may
examine the docket that contains this
AD, any comments, and other
information on the Internet at http://
dms.dot.gov, or at the Docket
Management System (DMS), U.S.
Department of Transportation, 400
Seventh Street SW., Room PL—401, on
the plaza level of the Nassif Building,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Marc Belhumeur, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Certification Office, Fort
Worth, Texas 76193-0170, telephone
(817) 222-5177, fax (817) 222-5783.
SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for Bell Model 206A and
2068 helicopters that have Aeronautical
Accessories, Inc. crosstubes installed
was published in the Federal Register

on May 17, 2005 (70 FR 28220). That
action proposed to require the following
within 300 hours time-in-service (TIS)
or 60 days, whichever occurs first, and
after that at intervals not to exceed 300
hours TIS or 12 months, whichever
occurs first:

¢ Inspecting each forward crosstube,
part number (P/N) 206—-321-001 with
serial number (S/N) 1001 through 1152,
for a crack and replacing any cracked
crosstube with an airworthy crosstube
before further flight; and

¢ Inspecting each high aft crosstube,
P/N 206-321-002, with S/N 2001
through 2152, for a crack and replacing
any cracked crosstube with an airworthy
crosstube before further flight.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

We estimate that this AD will affect
150 helicopters of U.S. registry.
Inspecting both crosstubes on each
helicopter will take approximately 3
work hours and replacing both
crosstubes, if necessary, will also take
approximately 3 work hours. The
average labor rate is $65 per work hour.
Required parts will cost approximately
$2,260 per crosstube. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$736,500 ($4,910 per helicopter,
assuming one inspection and one
forward and one aft crosstube
replacement on the entire fleet).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with

this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2005-16-04 Bell Helicopter Textron:
Amendment 39-14209. Docket No.
FAA-2005-21230; Directorate Identifier
2004-SW-51-AD.

Applicability: Model 206A and 206B
helicopters modified by Aeronautical
Accessories, Inc. Supplemental Type
Certificate SH1392S0, with high forward
crosstube, part number (P/N) 206-321-001
with serial number (S/N) 1001 through 1152,
and high aft crosstube, P/N 206-321-002
with S/N 2001 through 2152, installed,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect a crack in the crosstube, which
could lead to failure of the crosstube,
collapse of the landing gear, and subsequent
loss of control of the helicopter, accomplish
the following:
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(a) Within 300 hours time-in-service (TIS)
or 60 days, whichever occurs first, and after
that at intervals not to exceed 300 hours TIS
or 12 months, whichever occurs first, remove
each crosstube and inspect it for cracks.
Replace any cracked crosstube with an
airworthy crosstube before further flight.

Note: Aeronautical Accessories, Inc. Alert
Service Bulletin No. AA-03121, dated
October 25, 2004, pertains to the subject of
this AD.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Rotorcraft Certification
Office, Rotorcraft Directorate, FAA, for
information about previously approved
alternative methods of compliance.

(c) This amendment becomes effective on
September 12, 2005.

Issued in Fort Worth, Texas, on July 29,
2005.
S. Frances Cox,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 05-15581 Filed 8-5-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-21908; Airspace
Docket No. 05-AGL-6]

RIN 2120-AA66

Revision of VOR Federal Airways V-9,
V-50, V-67, V-69, V-129, V-173 and V-
233; and Jet Routes J-35, J-80, J-101
and J-137; Springfield, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Very High
Frequency Omni-directional Range
(VOR) Federal Airways V-9, V=50, V—
67, V=69, V—129, V-173 and V-233; and
Jet Routes J-35, J-80, J-101 and J-137
over the Springfield, IL area. The FAA
is taking this action due to the
relocation of the Capital VOR/Tactical
Air Navigation (VORTAC) and the
renaming of the “Capital VORTAC” to
the “Spinner VORTAC” to enhance the
management of aircraft operations over
the Springfield, IL area.

DATES: Effective 0901 UTC, October 27,
2005.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules,
Office of System Operations and Safety,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

On September 2, 2003, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
proposing to realign V-233 northeast of
the Capital VORTAC (68 FR 52150).
This change was needed due to the
pending relocation of the Capital
VORTAC. This relocation will result in
a change of the VORTAC radials used in
the legal description of V-233; but
would not have changed the legal
description of any other airways or jet
routes because, at the time that the
NPRM was issued, the FAA did not plan
to change the name of the VORTAC.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. No comments were received
in response to the proposal.

Subsequent to the issuance of the
NPRM and in the interest of safety, a
decision was made to change the name
of the “Capital VORTAC” to the
“Spinner VORTAC”. Because the name
of the VORTAC is contained in the legal
description of Federal Airways V-9, V—
50, V-67, V-69, V-129, V=173 and V-
233; and Jet Routes J-35, ]-80, J-101
and J-137, the legal descriptions must
be changed.

Federal airways are published in
paragraph 6010(a) of FAA Order
7400.9M dated August 30, 2004, and
effective September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Federal airways listed in this
document will be published
subsequently in the order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
revising the legal descriptions for
Federal Airways V-9, V=50, V-67, V-
69, V=129, V-173 and V-233; and Jet
Routes J-35, J-80, J-101 and J-137 over
the Springfield, IL, area. The FAA is
taking this action due to the relocation
and renaming of the Capitol VORTAC
and to enhance the management of
aircraft operations over the Springfield,
IL area.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a regulatory

evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of FAA Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6010(a) Domestic VOR Federal
Airways
* * * * *

V-9 (Revised)

From Leeville, LA; McComb, MS; Jackson,
MS; Sidon, MS; Marvell, AR; Gilmore, AR;
Malden, MO; Farmington, MO; St. Louis,
MO; Spinner, IL; Pontiac, IL; INT Pontiac, IL
343° and Rockford, IL, 169° radials;
Rockford; Janesville, WI; Madison, WI;
Oshkosh, WI; Green Bay, WI; Iron Mountain,
MI; to Houghton, MI.

* * * * *

V=50 (Revised)

From Hastings, NE; Pawnee City, NE; St.
Joseph, MO; Kirksville, MO; Quincy, IL;
Spinner, IL; Decatur, IL; Terre Haute, IN;
Brickyard, IN; Dayton, OH.

* * * * *

V-67 (Revised)

From Choo Choo, GA; Shelbyville, TN;
Graham, TN; Cunningham, KY; Marion, IL;
Centralia, IL; INT Centralia 010° and
Vandalia, IL, 162° radials; Vandalia; Spinner,
IL; Burlington, IA; Iowa City, IA; Cedar
Rapids, IA; Waterloo, IA; Rochester, MN.

* * * * *

V-69 (Revised)

From El Dorado, AR; Pine Bluff, AR; INT
Pine Bluff 038° and Walnut Ridge, AR, 187°
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radials; Walnut Ridge; Farmington, MO;
Troy, IL; Spinner, IL; Pontiac, IL; to Joliet, IL.

* * * * *

V-129 (Revised)

From Spinner, IL; Peoria, IL; Davenport,
IA; Dubuque, IA; INT Dubuque 348° and
Nodine, MN, 150° radials; Nodine; Eau
Claire, WI; Duluth, MN; Hibbing, MN;
International Falls, MN; INT International
Falls 335° radial and the United States/
Canadian border.

* * * * *

V-173 (Revised)

From Spinner, IL; to Peotone, IL.
* * * * *

V=233 (Revised)

From Spinner, IL; INT Spinner 062° and
Roberts, IL, 233° radials; Roberts; Knox, IN;
Goshen, IN; Litchfield, MI; Lansing, MI;
Mount Pleasant, MI; INT Mount Pleasant
351° and Gaylord, MI, 207° radials; Gaylord;
to Pellston, MI.

* * * * *

Paragraph 2004 Jet Routes

* * * * *

J-35 (Revised)

From Leeville, LA; McComb, MS; Sidon,
MS; Memphis, TN; Farmington, MO; St.
Louis, MO; Spinner, IL; Pontiac, IL; Joliet, IL;
to Northbrook, IL.

* * * * *

J-80 (Revised)

From Oakland, CA; Manteca, CA; Coaldale,
NV; Wilson Creek, NV; Milford, UT; Grand
Junction, CO; Red Table, CO; Falcon, CO;
Goodland, KS; Hill City, KS; Kansas City,
MO; Spinner, IL; Brickyard, IN; Bellaire, OH;
INT Bellaire 090° and East Texas, PA, 240°
radials; East Texas; Sparta, NJ; Barnes, MA;
to Bangor, ME.

* * * * *

J-101 (Revised)

From Humble, TX, Lufkin, TX; Elm Grove,
LA; Little Rock, AR; St. Louis, MO; Spinner,
IL; Pontiac, IL; Joliet, IL; Northbrook, IL;
Badger, WI; Green bay, WI; to Sault Ste
Marie, MI.

* * * * *

J-137 (Revised)

From Spinner, IL; Farmington, MO; Walnut
Ridge, AR; to Little Rock, AR.

* * * * *

Issued in Washington, DC, on July 29,
2005.

Edith V. Parish,

Acting Manager, Airspace and Rules.

[FR Doc. 05-15557 Filed 8—5—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2005-21958; Airspace
Docket No. 05-AS0O-5]

RIN 2120-AA66
Revocation of Restricted Area R-7104;
Vieques Island, PR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revokes Restricted
Area R-7104, Vieques Island, PR. The
U.S. Navy weapons range on Vieques
Island has been permanently closed;
therefore, restricted airspace is no
longer required at that location. The
FAA is taking this action to return
restricted airspace to the National
Airspace System.

DATES: Effective 0901 UTC, October 27,
2005.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules, Office of
System Operations and Safety, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8783.

SUPPLEMENTARY INFORMATION
Background

Restricted Area R—7104, Vieques
Island, PR, supports a weapons range
assigned to the Atlantic Fleet Weapons
Training Facility, and is used for a
variety of hazardous activities including
surface-to-surface and air-to-surface
weapons delivery training. In May 2003,
the Vieques Island range was
permanently closed. Consequently, the
U.S. Navy no longer has a need to
maintain restricted airspace at that
location.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73 by
revoking R-7104, Vieques Island, PR.
The FAA is taking this action at the
request of the U.S. Navy, which no
longer has a requirement for the
airspace.

Since this action revokes restricted
airspace, the solicitation of comments
would only delay the return of airspace
to public use without offering any
meaningful right or benefit to any
segment of the public; therefore, notice
and public procedure under 5 U.S.C.
553(b) are unnecessary.

This regulation is limited to an
established body of technical

regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this regulation: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for a categorical
exclusion under the National
Environmental Policy Act in accordance
with 311c., FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures.” There are no extraordinary
circumstances that would require
additional environmental analysis.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited Areas, Restricted
Areas.

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73, as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.71 [Amended]

m 2.§73.71 is amended as follows:

* * * * *

R-7104 Vieques Island, PR [Revoked]

* * * * *

Issued in Washington, DC, on July 27,
2005.

Edith V. Parish,

Acting Manager, Airspace and Rules.

[FR Doc. 05-15556 Filed 8-5—05; 8:45 am]
BILLING CODE 4910-13-P
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 242
[Release No. 34-52196; File No. S7-10-04]

Regulation NMS

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; extension of
compliance date.

SUMMARY: The Commission is extending
the compliance date for the rule under
the Securities Exchange Act of 1934
included as part of Regulation NMS that
governs sub-penny quoting.
DATES: The effective date of Regulation
NMS published on June 29, 2005 (70 FR
37496) remains August 29, 2005.
Effective on August 8, 2005, the
compliance date for the sub-penny rule
is extended from August 29, 2005 to
January 31, 2006.
FOR FURTHER INFORMATION CONTACT:
Michael Gaw, (202) 551-5602, Senior
Special Counsel, Division of Market
Regulation, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549.
SUPPLEMENTARY INFORMATION: On June
29, 2005, the Securities and Exchange
Commission (“Commission”) published
in the Federal Register its release
adopting Regulation NMS * under the
Securities Exchange Act of 1934. Rule
612 of Regulation NMS 2 governs sub-
penny quoting of NMS stocks.? The
Regulation NMS Adopting Release
established an effective date and a
compliance date of August 29, 2005 for
Rule 612.4

During the implementation period for
Rule 612, numerous market participants
have stated that complying with Rule
612 by August 29, 2005 will be unduly
burdensome based on interpretive and
programming issues and have requested
a delay. The original compliance date—
August 29, 2005—is less than one
month away. According to market
participants, an extension of the
compliance date will provide them
additional time to address issues related
to compliance with and implementation
of Rule 612 and to make necessary
systems and other changes to comply
with the requirements of Rule 612.

The Commission believes that
delaying the compliance date for Rule

117 CFR 242.600 to 242.612. See Securities
Exchange Act Release No. 51808 (June 9, 2005), 70
FR 37496 (June 29, 2005) (‘“Regulation NMS
Adopting Release”).

217 CFR 242.612.

3 See 17 CFR 242.600(b)(46) and (b)(47) (defining
“NMS stock”).

4 See 70 FR at 37576.

612 for a short period of time is
appropriate. An extension of the
compliance date will provide the
Commission and its staff time to
respond to the interpretive issues that
the industry has identified.
Additionally, an extension will provide
market participants with adequate time
to resolve implementation issues. The
benefits of Rule 6125 will be delayed
briefly as market participants address
issues related to compliance with and
implementation of Rule 612, ascertain
what systems and other changes are
necessary to comply with the rule, and
develop, implement, and test those
changes. Accordingly, the Commission
believes it is appropriate to extend the
compliance date for Rule 612 until
January 31, 2006. The effective date of
August 29, 2005 remains unchanged.®
The Commission for good cause finds
that, for the reasons cited above, notice
and solicitation of comment regarding
the extension of the compliance date for
Rule 612 is impracticable, unnecessary,
and contrary to the public interest.” The
Commission notes that the August 29,
2005 compliance date is less than one
month away, and that a limited
extension of the compliance date will
provide market participants with
additional time to seek guidance on
interpretive questions, apply the
requirements of Rule 612, and
implement appropriate changes.
Further, the Commission notes that, in
light of these time constraints, full
notice and comment rulemaking could
not be completed prior to the August 29,
2005 compliance date. The change to
the compliance date for Rule 612 is
effective upon publication in the
Federal Register. This date is less than
30 days after publication in the Federal
Register, in accordance with the
Administrative Procedure Act, which
allows effectiveness in less than 30 days
after publication for ‘“‘a substantive rule
which grants or recognizes an
exemption or relieves a restriction.” 8

Dated: August 2, 2005.
By the Commission.
Jonathan G. Katz,
Secretary.
[FR Doc. 05-15597 Filed 8—5—-05; 8:45 am|
BILLING CODE 8010-01-P

5 See Regulation NMS Adopting Release, 70 FR at
37588 (discussing benefits of Rule 612).

6 This extension does not alter the effective or
compliance dates of the other provisions of
Regulation NMS.

7 See Section 553(b)(3)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(3)(B)) (an agency
may dispense with prior notice and comment when
it finds, for good cause, that notice and comment
are “‘impracticable, unnecessary, or contrary to the
public interest”).

85 U.S.C. 553(d)(1).

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9218]

RIN 1545-BE16

Exclusions From Gross Income of
Foreign Corporations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final rule; delay of effective
date.

SUMMARY: This document amends the
applicability date of final regulations
under sections 883(a) and (c) (TD 9087)
which were published in the Federal
Register on August 26, 2003 (68 FR
51394). Those final regulations relate to
income derived by a foreign corporation
from the international operation of ships
or aircraft.
DATES: Effective Date: These regulations
are effective August 8, 2005.
Applicability Date: These regulations
are applicable to taxable years of foreign
corporations beginning after September
24, 2004.
FOR FURTHER INFORMATION CONTACT:
Patricia Bray, (202) 622—3880 (not a toll-
free number).
SUPPLEMENTARY INFORMATION:

Background

Sections 883(a)(1) and (a)(2) of the
Internal Revenue Code (Code) provide
that income derived by a foreign
corporation from the international
operation of ships or aircraft may be
excluded from gross income.

In 2003, the Treasury Department and
the IRS issued final regulations under
section 883 applicable to taxable years
of a foreign corporation beginning 30
days or more after August 26, 2003. The
final regulations provide, in general,
that a foreign corporation organized in
a qualified foreign country and engaged
in the international operation of ships or
aircraft shall exclude qualified income
from gross income for purposes of U.S.
Federal income taxation, provided that
the corporation can satisfy certain stock
ownership and related documentation
requirements.

The regulations provide that a foreign
corporation may satisfy the stock
ownership requirement if it meets one
of three tests under § 1.883—1(c)(2). One
such test provides that a controlled
foreign corporation, as defined in
section 957(a) (CFC), satisfies the stock
ownership test of § 1.883—-1(c)(2) if it
meets the requirements of § 1.883-3,
including the income inclusion test of
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§1.883—-3(b). The income inclusion test
requires that more than 50 percent of
the adjusted net foreign base company
income derived by the CFC from the
international operation of a ships or
aircraft be includible in the gross
income of one or more U.S. citizens,
individual residents of the United
States, or domestic corporations.

Need for Change

Pursuant to section 423 of the
American Jobs Creation Act of 2004,
(118 Stat. 1418, 2004), Public Law 108—
357 (AJCA), the applicability date of the
final regulations under section 883 is
delayed for one year, so that they apply
to taxable years of foreign corporations
seeking qualified foreign corporation
status beginning after September 24,
2004. This regulation makes the
conforming changes to the final
regulations.

Request for Comments

Pursuant to section 415 of AJCA,
sections 954(a)(4) and 954(f), relating to
foreign base company shipping income,
were repealed effective for taxable years
of foreign corporations beginning after
December 31, 2004, and for taxable
years of U.S. shareholders with or
within which such taxable years of the
foreign corporations end. Questions
have arisen as to the proper
interpretation of § 1.883-3(b) in light of
the statutory amendments to section
954. Foreign corporations have
expressed concern that they may no
longer satisfy the CFC test if they no
longer derive foreign base company
income from the international operation
of their ships or aircraft as a result of the
statutory amendments to sections
954(a)(4) and (f).

The IRS and the Treasury Department
believe the better interpretation of
§1.883-3(b) is that a CFC that satisfied
the CFC test prior to the effective date
of the new legislation may continue to
satisfy it after the effective date of the
new legislation, provided the CFC can
demonstrate that had sections 954(a)(4)
and (f) not been repealed, more than 50
percent of its current earnings and
profits derived from its international
operation of ships or aircraft would
have been attributable to amounts
includible in the gross income of one or
more U.S. citizens, individual residents
of the United States or domestic
corporations (pursuant to section
951(a)(1)(A) or another provision of the
Code) for the taxable years of such
persons in which the taxable year of the
CFC ends. Conversely, a CFC will not
qualify for the exception if it cannot
make such a showing.

The IRS and the Treasury Department
expect to revise this section of the
regulations to clarify this point.
Comments are invited on the most
appropriate way to accomplish this goal
consistent with the principles of the
existing regulations and AJCA.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. The collection of
information referenced in this rule was
previously reviewed by the Office of
Management and Budget and approved
under control number 1545-1677. The
collection of information referenced in
these regulations also was previously
certified not to have a significant
economic impact on a substantial
number of small entities. This
certification was based upon the fact
that these regulations apply to foreign
corporations and impose only a limited
collection of information burden on
shareholders of such corporations,
which in some cases may include U. S.
small entities. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) was not required. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
regulations (REG-208280-86; REG—
136311-01; 67 FR 50510) was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal author of these
regulations is Patricia Bray, Office of
Associate Chief Counsel (International),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.883-5 is revised to
read as follows:

§1.883-5 Effective dates.

(a) General rule. Sections 1.883—1
through 1.883—4 apply to taxable years
of a foreign corporation seeking
qualified foreign corporation status
beginning after September 24, 2004.

(b) Election for retroactive
application. Taxpayers may elect to
apply §§1.883-1 through 1.883—4 for
any open taxable year of the foreign
corporation beginning after December
31, 1986, except that the substantiation
and reporting requirements of § 1.883—
1(c)(3) (relating to the substantiation
and reporting required to be treated as
a qualified foreign corporation) or
§§1.883—2(f), 1.883-3(d) and 1.883—4(e)
(relating to additional information to be
included in the return to demonstrate
whether the foreign corporation satisfies
the stock ownership test) will not apply
to any year beginning before September
25, 2004. Such election shall apply to
the taxable year of the election and to
all subsequent taxable years beginning
before September 25, 2004.

(c) Transitional information reporting
rule. For taxable years of the foreign
corporation beginning after September
24, 2004, and until such time as the
Form 1120-F, “U.S. Income Tax Return
of a Foreign Corporation,” or its
instructions are revised to provide
otherwise, the information required in
§1.883-1(c)(3) and §1.883-2(f), § 1.883—
3(d) or § 1.883—4(e), as applicable, must
be included on a wirtten statement
attached to the Form 1120-F and file
with the return.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: June 24, 2005.
Eric Solomon,

Acting Deputy Assistant Secretary of the
Treasury (Tax Policy).

[FR Doc. 05-15534 Filed 8-5-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9193]

RIN 1545-BB65

Section 704(c) Installment Obligations
and Contributed Contracts; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.
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SUMMARY: This document adds the text
that was inadvertently omitted from the
Code of Federal Regulations. The text
was originally published in TD 9193,
which was published in the Federal
Register on Friday, March 22, 2005 (70
FR 14394). The final regulations relate
to the tax treatment of installment
obligations and property acquired
pursuant to a contract.

DATES: This correction is effective on
March 22, 2005.

FOR FURTHER INFORMATION CONTACT:
Christopher L. Trump, (202) 622—-3070
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document adds §§1.704—
3(a)(8)(ii) and (iii) and 1.737-2(d)(3)(ii)
and (iii) to the Code of Federal
Regulations. The final regulations that
are the subject of this correction are
under sections 704 and 737 of the
Internal Revenue Code.

Need for Correction

As published, §§ 1.704-3(a)(8)(ii) and
(iii) and 1.737-2(d)(3)(ii) and (iii) were
omitted from the Code of Federal
Regulations as published in TD 9193.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is corrected
by making the following correcting
amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.704-3 is amended by
adding paragraphs (a)(8)(ii) and (a)(8)(iii)
to read as follows:

§1.704-3 Contributed property.

(a * *x %

(8) I (1) L

(ii) Disposition in an installment sale.
If a partnership disposes of section
704(c) property in an installment sale as
defined in section 453(b), the
installment obligation received by the
partnership is treated as the section
704(c) property with the same amount
of built-in gain as the section 704(c)
property disposed of by the partnership
(with appropriate adjustments for any
gain recognized on the installment sale).
The allocation method for the
installment obligation must be
consistent with the allocation method
chosen for the original property.

(iii) Contributed contracts. If a partner
contributes to a partnership a contract
that is section 704(c) property, and the
partnership subsequently acquires
property pursuant to the contract in a
transaction in which less than all of the
gain or loss is recognized, then the
acquired property is treated as the
section 704(c) property with the same
amount of built-in gain or loss as the
contract (with appropriate adjustments
for any gain or loss recognized on the
acquisition). For this purpose, the term
contract includes, but is not limited to,
options, forward contracts, and futures
contracts. The allocation method for the
acquired property must be consistent
with the allocation method chosen for
the contributed contract.

* * * * *

m Par. 3. Section 1.737-2 is amended by
adding paragraphs (d)(3)(ii) and
(d)(3)(iii) to read as follows:

§1.737-2 Exceptions and special rules.
(d) E N
(3] * *x % (i) * % %

(ii) Installment sales. An installment
obligation received by the partnership
in an installment sale (as defined in
section 453(b)) of section 704(c)
property is treated as the contributed
property with regard to the contributing
partner for purposes of section 737 to
the extent that the installment
obligation received is treated as section
704(c) property under § 1.704-3(a)(8).
See § 1.704—4(d)(1) for a similar rule in
the context of section 704(c)(1)(B).

(iii) Contributed contracts. Property
acquired by a partnership pursuant to a
contract that is section 704(c) property
is treated as the contributed property
with regard to the contributing partner
for purposes of section 737 to the extent
that the acquired property is treated as
section 704(c) property under § 1.704—
3(a)(8). See §1.704—4(d)(1) for a similar
rule in the context of section
704(c)(1)(B).

* * * * *

Guy Traynor,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 05-15533 Filed 8—5—-05; 8:45 am)]

BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[USCG-2005-22002]
Quarterly Listings; Special Local

Regulations, Safety Zones and
Security Zones

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
issued by the Coast Guard and
temporarily effective between April 1,
2005 and June 30, 2005, that were not
published in the Federal Register. This
quarterly notice lists special local
regulations, safety zones and security
zones, all of limited duration and for
which timely publication in the Federal
Register was not possible.

DATES: This document lists temporary
Coast Guard rules that became effective
and were terminated between April 1,
2005, and June 30, 2005.

ADDRESSES: The Department of
Transportation Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
notice will be available for inspection or
copying at the Docket Management
Facility, U.S. Department of
Transportation, Room PL—401, 400
Seventh Street, SW., Washington, DC
20593-0001 between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. You may electronically access
the public docket for this notice on the
Internet at http://dms.dot.gov. The
public docket contains a scanned copy
of each original regulation listed in this
notice.

FOR FURTHER INFORMATION CONTACT: For
questions on this notice contact Erin
McMunigal, Office of Regulations and
Administrative Law, telephone (202)
267-0131. For questions on viewing, or
on submitting material to the docket,
contact Renee Z. Wright, Acting
Program Manager, Docket Operations,
telephone 202-493-0402.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs within their
jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
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stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities
and may also describe a zone around a
vessel in motion. Special local
regulations are issued to enhance the
safety of participants and spectators at
regattas and other marine events.
Timely publication of these rules and in
the Federal Register is often precluded
when a rule responds to an emergency,
or when an event occurs without
sufficient advance notice. The affected
public is, however, informed of these
rules through Local Notices to Mariners,

enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
beginning of the effective period,
mariners were personally notified of the
contents of these special local
regulations, security zones or safety
zones by Coast Guard officials on-scene
prior to any enforcement action.
However, the Coast Guard, by law, must
publish in the Federal Register notice of
substantive rules adopted. To meet this
obligation without imposing undue
expense on the public, the Coast Guard
periodically publishes a list of these
special local regulations, security zones
and safety zones. Permanent rules are

also published in their entirety if
sufficient time is available to do so
before they are placed in effect or
terminated. The safety zones, special
local regulations and security zones
listed in this notice have been exempted
from review under Executive Order
12866, Regulatory Planning and Review,
because of their emergency nature, or
limited scope and temporary
effectiveness.

The following rules were placed in
effect temporarily during the period
from April 1, 2005, through June 30,
2005, unless otherwise indicated.

Dated: July 28, 2005.

press releases, and other means. not included in this list because they are S.G. Venckus,
Moreover, actual notification is published in their entirety in the Chief, Office of Regulations and
provided by Coast Guard patrol vessels  Federal Register. Temporary rules are Administrative Law.

Docket No. Location Type Effective date
CGD01-05-035 Boston, MA ......coceiiiiieeeee, Safety Zones .......ccccvevvevciiieeinene 6/17/2005
CGD01-05-043 Lattingtown, NY .....cccooiiiiniiiiiens Safety Zones .......ccccvevieviiiieennene 6/17/2005
CGDO01-05-059 Quincy, MA ..o Safety Zones .......cccocevvrieiiieennens 6/20/2005
CGD05-05-026 Portsmouth, VA ..o, Special Local Regulations ............. 4/23/2005
CGD05-05-027 Delaware fiver ........cccocoveeeieeneeenne Safety Zones .......ccccceevieiiiiieennenne 4/8/2005
CGD05-05-030 Baltimore, MD .........cccooeiiiiiniies Safety Zones .......cccoceveriinenieennens 4/22/2005
CGDO05-05-034 Norfolk, VA ... Safety Zones .......ccocceeeiiiiiiieennenne 4/22/2005
CGD05-05-036 Annapolis, MD ......c.cccccereenineenene. Security ZoNnes .......ccccevverienineennens 4/22/2005
CGDO05-05-038 Suffolk, VA ........ Safety Zones ........cccceeeeveneeen. 4/30/2005
CGD05-05-040 New Bern, NC ... Special Local Regulations ... 5/7/2005
CGD05-05-042 Mathews, VA ..... Safety Zones .......cccoccveeenneen. 5/7/2005
CGD05-05-045 Williamsburg, VA Safety Zones ........ccocceviiviiiieene 5/3/2005
CGD05-05-053 Norfolk, VA ..o, Safety Zones .......ccccceeeveniiiieennene 5/13/2005
CGD05-05-056 James River, VA ..o Safety Zones .......cccccvecvieniirieeinene 5/10/2005
CGD05-05-057 Annapolis, MD ........cccoceviinnennnenne Security Zones .......cccoceeeriinieennene 5/27/2005
CGD05-05-062 Norfolk, VA ..o Safety Zones .......ccccceevveniiiieennene 6/3/2005
CGD05-05-063 Mathews, VA .....ccoeeveeeiiiiieeeeeee Safety Zones .......ccocceevieniiiieennenne 6/4/2005
CGD05-05-064 Tappahannock, VA ... Safety Zones .......ccceceverveiinieennens 6/4/2005
CGD05-05-065 Hampton, VA ... Safety Zones .......ccccecevercveiinieenens 6/4/2005
CGD05-05-068 Chesapeake Bay, VA ........ccccecvene. Safety Zones .......cccceceverveiineenens 6/16/2005
CGD05-05-071 Ocean City, MD .....ccccoviiiiienicene Safety Zones .......ccceceverieicneenens 6/20/2005
CGD07-05-038 Bucksport, SC .......ccocviiiiiiiiiieee Special Local Regulations ............. 4/30/2005
CGD09-05-004 Chicago, IL ...ccoooiiiriiiieeieeeceee Safety Zones ......ccceeeeeeeviceeeiiieeene 5/18/2005
CGD09-05-007 Marinette, Wisconsin ..........cc.ccccee.. Safety Zones ........ccocceviriiiiiiene 4/2/2005
CGD09-05-011 Rochester, NY .......ccoovvvieeeeeeicinins Safety Zones .......ccccceecieniiieennens 4/11/2005
CGD09-05-012 Hennepin, IL ..o Safety Zones .......ccccceevveniirieennene 4/28/2005
CGD09-05-013 Cleveland, OH ........cccooeiiiiniennenne Safety Zones .......ccocvveveniirieennene 5/3/2005
CGD09-05-015 Sheboygan, WI .......cccciviiiniiienne Safety Zones .......ccocvvcveniinieennene 5/13/2005
CGD09-05-018 Milwaukee, WI .......ooeevvvviivvieeeeeeen, Safety Zones .......ccocceevieniiiieennenne 5/19/2005
CGD09-05-020 Lake St. Clair, Ml .......ccecviviriincne Safety Zones .......ccceceveeivenenieennens 6/2/2005
CGD09-05-023 Milwaukee, WI .......ccoeviiiiiiiiieeeees Safety Zones .......ccccveiieiiiiiienenne 6/3/2005
CGD09-05-024 Grosse Pointe, Ml ........ccccvveriennene Safety Zones .......ccccecevereeiineenens 6/15/2005
CGD09-05-025 Whiting, IN ..o, Safety Zones .......ccoccvevveniiiieennene 6/15/2005
CGD09-05-028 Bay City, Ml ..o Safety Zones .......ccceceverveiineennens 6/24/2005
CGD09-05-029 Elberta, MI .....cccooviiiiiiieeee, Safety Zones .......cccccveveeniinieennens 6/25/2005
CGD09-05-030 Port Huron, Ml ......ccccooiiiiiie. Safety Zones .......ccccceeviiiiiiiinnnnne 6/25/2005
CGD09-05-031 Detroit, Ml ....ooooiiiiiieieeeeee Safety Zones .......ccoccvevveniirieennene 6/29/2005
CGDO09-05-054 Lake Ontario, NY ......ccccovveeiiieennes Security Zones ........ccccceeviiieiiennnnne 6/30/2005
CGD11-05-003 San Francisco Bay, CA ................. Special Local Regulations ............. 4/6/2005
CGD11-05-008 San Francisco Bay, CA .......c......... Special Local Regulations ............. 5/6/2005
CGD13-05-010 Columbia River, Portland, OR ....... Safety Zones .......ccocceevveniiiieennene 4/27/2005
CGD13-05-014 Kennewick, WA .........ccocoevieeeeeeenn, Safety Zones .......ccccceeiiiiciiiienenne 5/14/2005
CGD13-05-019 Portland, OR ......ccccoviviiiiiieeieeee, Safety Zones .......ccocceecveniiiieennene 5/25/2005
COTP CHARLESTON=-05-065 ......ccccceeeecuveeeerereennen. Charleston, SC ......ccccovveeceeecee, Safety Zones .... 5/21/2005
COTP CORPUS CHRISTI-05-002 ........ccccoevvrenueennne. Corpus Christi, TX ..ooooiiiiiiiiienne Safety Zones .... 3/19/2005
COTP CORPUS CHRISTI-05-003 ........ccccerereereenne Corpus Christi, TX ...cccoovviienenene Safety Zones .... 3/20/2005
COTP CORPUS CHRISTI-05-004 ........cccevvurrnueenne Corpus Christi, TX ..cocoiiviiiiiienne Safety Zones .... 3/24/2005
COTP HOUSTON-GALVESTON-05-0007 ............... Galveston, TX ....cccoeeeveveeeiieeeeieeenn, Safety Zones .... 6/17/2005
COTP HUNTINGTON—-05-0083 ......ccccevrieerirerreenieene Huntington, WV ... Safety Zones .... 5/21/2005
COTP JACKSONVILLE—-05-069 ......ccceervirierrereenne Kings Bay, GA ..o Security Zones . 5/26/2005
COTP JACKSONVILLE=05-070 .....ccerveerirerreenieenne St. Marys River, GA ......ccccvevenenne Security Zones 6/3/2005
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Docket No. Location Type Effective date
COTP JACKSONVILLE-05-085 Kings Bay, GA ......cccocieiiiiiieiieee Security Zones .......ccccceeviiiiiiennene 6/12/2005
COTP JACKSONVILLE-05-094 ... St. Johns River ........cccccevevvivenenne Security Zones 6/28/2005
COTP JACKSONVILLE-05-095 ... Saint Johns River, Mayport, FL ..... Security Zones . 6/9/2005
COTP KEY WEST-05-043 ........... Marathon, FL ......cccccoviiiiiiiiiiiiee Safety Zones .... 3/2/2005
COTP MEMPHIS—05-006 ........cccoveeriemrieiienireieeene. Memphis, TN ....cccooviiiiiiiieiieee Safety Zones 4/23/2005
COTP MOBILE—05-005 ........cccocereieereneereneene e Mobile, AL ...cccooiiiieirieeeeee Safety Zones 3/21/2005
COTP MOBILE—05-008 .........ccceririeeiinieeienieeie e Biloxi, MS ...t Safety Zones .... 4/23/2005
COTP MOBILE—05-009 ......coeieiiiieiienieeriee e Panama City, FL ......ccoooiniiiieen. Safety Zones .... 5/20/2005
COTP MOBILE=05-011 ..ot Biloxi, MS ...t Safety Zones .... 6/11/2005
COTP MOBILE-05-012 ...cceiiiiiiiiiieneeeee e Bayou La Batre, AL .......cccocoeevnene Safety Zones .... 6/11/2005
COTP MOBILE—05-013 .....ccotiiierieiieeiesieeieseeie e Gulf Shores, AL ....ccoovieeiiiereene Safety Zones .... 6/11/2005
COTP MOBILE-05-014 ...ccoiiiiiiiieieeeeeee e Santa Rosa Island, FL ......cc........... Safety Zones .... 6/11/2005
COTP MOBILE—05-015 .....cooiiieiiiieeieieeieseee e Aucilla River, FL .....cccocovviiiieie. Safety Zones .... 6/11/2005
COTP MORGAN CITY=05-032 .....cccerverrirrreenieeenne Montegut, LA ..o Safety Zones .... 4/14/2005
COTP MORGAN CITY-05-074 ......cceoovveerrieienienn Houma, LA ..o Safety Zones .... 6/20/2005
COTP NEW ORLEANS-05-018 .....c.cevveveiieeiieeieenee Belmont, LA ..o Safety Zones .... 3/16/2005
COTP NEW ORLEANS-05-019 .....ccccvveriiriirieniene New Orleans, LA .......cccevivinienene Safety Zones .... 3/23/2005
COTP NEW ORLEANS—-05-020 .......ccocvveiieerreenieenne Bayou Sorrell, LA ..o Safety Zones .... 3/28/2005
COTP NEW ORLEANS-05-021 ......cccvveriirierienienne New Orleans, LA .......cccoviniiiinene Safety Zones 3/30/2005
COTP NEW ORLEANS-05-022 Vicksburg, MS ........cccooiiiiiiiiee Safety Zones 4/16/2005
COTP NEW ORLEANS-05-023 ... New Orleans, LA .. Safety Zones .... 4/12/2005
COTP NEW ORLEANS-05-024 ... New Orleans, LA Safety Zones .... 4/9/2005
COTP NEW ORLEANS-05-025 ... Fort Jackson, LA .. Safety Zones .... 4/23/2005
COTP NEW ORLEANS-05-026 Pineville, LA ..o, Safety Zones 5/7/2005
COTP NEW ORLEANS-05-027 Mendicant Island, LA .................... Safety Zones 4/20/2005
COTP NEW ORLEANS-05-028 ... St. Louis Bay, MS .........ccccivieiee Safety Zones .... 5/19/2005
COTP OHIO VALLEY-05-001 ...... Clarksville, TN ..occoooeiiiiiieeeene Safety Zones .... 6/23/2005
COTP PITTSBURGH-05-007 ...... Pittsburgh, PA ..., Safety Zones .... 4/21/2005
COTP PITTSBURGH-05-010 ...... Pittsburgh, PA ..o Safety Zones .... 5/20/2005
COTP PITTSBURGH-05-011 ...... Pittsburgh, PA ..., Safety Zones .... 6/3/2005
COTP PORT ARTHUR-05-003 ... Sabine, TX ..o Safety Zones .... 4/11/2005
COTP PORT ARTHUR-05-004 ... Sabine, TX ..o Safety Zones .... 4/11/2005
COTP PORT ARTHUR-05-005 ... Orange, TX .o Safety Zones .... 4/16/2005
COTP PORT ARTHUR-05-006 ... Sabine-Neches Canal, TX ............. Safety Zones .... 4/23/2005
COTP PORT ARTHUR-05-007 ... Sabine, TX ..o Safety Zones .... 4/28/2005
COTP PORT ARTHUR-05-008 ... Sabine, TX ..o Safety Zones .... 4/30/2005
COTP PORT ARTHUR-05-009 ... Port Neches, TX ...cccoooveiiniieiee Safety Zones .... 5/7/2005
COTP PORT ARTHUR-05-011 Port Arthur, TX ..o, Safety Zones 6/23/2005
COTP SAN DIEGO-05-011 ...ccciiiiiieeiciiieee e Colorado River, AZ .........cccouuueen.... Safety Zones 4/23/2005
COTP SAN FRANCISCO BAY-05-005 .........ccccueeee. Napa River, California .... Safety Zones .... 3/22/2005
COTP SAN JUAN—05-046 .......ccccvveiriirrieiienreeieeee Guayama, Puerto Rico .. Safety Zones .... 4/23/2005
COTP SAVANNAH—05-026 ......ccceeruirrriaiiierieenieeanes Savannah, GA ............... Security Zones . 3/7/2005
COTP SAVANNAH-05-045 Savannah, GA ......cccccceveeeeeieee. Security Zones 4/23/2005
COTP SAVANNAH-05-061 Savannah, GA ......ccccoiviviiniieiee Security Zones 5/7/2005
COTP SAVANNAH-05-064 .... Savannah, GA .......cccccvrieneniene Security Zones 5/19/2005
COTP SAVANNAH-05-071 .... Savannah, GA .......cccociviiniienee Security Zones 6/8/2005
COTP SAVANNAH-05-086 .... Savannah, GA .......cccccvrieneniene Security Zones . 6/16/2005
COTP ST LOUIS-05-001 ...... lllinois RIVEr ......cooveiiiiiiiiiieeeeee, Safety Zones .... 1/14/2005
COTP ST LOUIS-05-0083 ... Beardstown, IL ......ccccoeeviiniineeeeen, Safety Zones .... 4/1/2005
COTP ST LOUIS-05-004 ... St. Louis, MO ....ccoviieiiiieiiceee Safety Zones .... 4/5/2005
COTP ST LOUIS-05-005 ... Waverly, MO .....ccoeiieiiiiiiieieee, Safety Zones .... 5/11/2005
COTP ST LOUIS-05-006 ... Upper Mississippi River ................. Safety Zones .... 5/10/2005
COTP ST LOUIS-05-007 . St. Paul, MN ..o Safety Zones .... 5/30/2005
COTP ST LOUISS—05—008 Dubuque, 1A ... Safety Zones .... 5/29/2005
COTP ST LOUISS-05-009 Peoria, IL ..coooiiiiiie Safety Zones .... 6/17/2005
COTP ST LOUISS-05-011 Quad Cities, IL ...ccoeieieereieeeene Safety Zones .... 6/25/2005
COTP TAMPA-05-006 ....... Hillsborough Bay, FL e Safety Zones .... 1/29/2005
COTP TAMPAS-05-008 ..... Tampa Bay, FL .....coocviiiiiiieen Safety Zones .... 2/4/2005
COTP TAMPAS-05-027 ..... Tampa Bay, FL ..o Safety Zones .... 4/1/2005
COTP TAMPAS-05-077 ..... Tampa Bay, FL .....coocviiiiiiieen Security Zones . 6/10/2005
COTP TAMPAS-05-093 ..... Tampa Bay, FL ..o Safety Zones . 6/24/2005
COTP TAMPAS—05-095 ......cocviiiieiienieeiee e Tampa Bay, FL .....coocviiiiiiieen Safety Zones .......ccoceevveniiiieennene 6/29/2005
COTP WESTERN ALASKA—05-007 .....cccccevvrvurneenne Cook Inlet, AK .....ccceeiiiiiiienene Security ZoNes ......ccoceverieneneennens 6/5/2005
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[FR Doc. 05-15620 Filed 8—-5-05; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-080]

Drawbridge Operation Regulations:
Long Island, New York Inland
Waterway From East Rockaway Inlet to
Shinnecock Canal, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation

from regulations and request for
comment.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations to test an alternate
drawbridge operation regulation for the
Wantagh State Parkway Bridge, at mile
16.1, across Goose Creek, New York.
Under this temporary 90-day deviation
the bridge will open on signal once an
hour, on the half hour, between 7:30
a.m. and 8:30 p.m. on Saturday, Sunday,
and Federal holidays after a 30-minute
advance notice is given. At all other
times the bridge will open on signal
after a 30-minute advance notice is
given by calling the number posted at
the bridge.

DATES: This deviation is effective from
August 15, 2005 through November 12,
2005. Comments must reach the Coast
Guard on or before November 30, 2005.
ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District Bridge Branch, One South
Street, Battery Park Building, New York,
New York, 10004, or deliver them to the
same address between 7 a.m. and 3
p.m., Monday through Friday, except,
Federal holidays. The telephone number
is (212) 668—7165. The First Coast
Guard District, Bridge Branch,
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
the First Coast Guard District, Bridge
Branch, 7 a.m. to 3 p.m., Monday
through Friday, except Federal holidays.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and

address, identify the docket number for
this rulemaking (CGD01-05-080),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8 %2 by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this rule in view of them.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The
Wantagh State Parkway Bridge has a
vertical clearance in the closed position
of 16 feet at mean high water and 19 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.799(i).

The bridge owner, Jones Beach State
Park requested a temporary deviation
from the drawbridge operation
regulations to test an alternate
drawbridge operation schedule to help
better balance the needs between
vehicular land traffic and marine vessel
traffic.

Under this 90-day temporary
deviation, in effect from August 15,
2005 through November 12, 2005, the
Wantagh State Parkway Bridge at mile
16.1, across Goose Creek, shall operate
as follows:

The bridge shall open on signal once
an hour, on the half hour, between 7:30
a.m. and 8:30 p.m. on Saturday, Sunday,
and Federal holidays after a 30-minute
advance notice is given by calling the
number posted at the bridge.

At all other times the bridge shall
open on signal after a 30-minute
advance notice is given by calling the
number posted at the bridge.

This deviation from the operating
regulations is authorized under 33 CFR
117.43.

Dated: July 28, 2005.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-15564 Filed 8-5-05; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-079]

Drawbridge Operation Regulations:
Long Island, New York Waterway From
East Rockaway Inlet to Shinnecock
Canal, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations and request for
comment.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations to test an alternate
drawbridge operation regulation for the
Meadowbrook State Parkway Bridge, at
mile 12.8, across Sloop Channel, New
York. Under this temporary 90-day
deviation the bridge will open on signal
once an hour, on the hour, between 7
a.m. and 8 p.m., on Saturday, Sunday,
and Federal holidays after a 30-minute
advance notice is given. At all other
times the bridge will open on signal
after a 30-minute advance notice is
given by calling the number posted at
the bridge.

DATES: This deviation is effective from
August 15, 2005 through November 12,
2005. Comments must reach the Coast
Guard on or before November 30, 2005.
ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District Bridge Branch, One South
Street, Battery Park Building, New York,
New York, 10004, or deliver them to the
same address between 7 a.m. and 3
p.m., Monday through Friday, except,
Federal holidays. The telephone number
is (212) 668—7165. The First Coast
Guard District, Bridge Branch,
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
the First Coast Guard District, Bridge
Branch, 7 a.m. to 3 p.m., Monday
through Friday, except Federal holidays.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-05-079),
indicate the specific section of this
document to which each comment
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applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8 %2 by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this rule in view of them.

FOR FURTHER INFORMATION CONTACT: Judy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The
Meadowbrook State Parkway Bridge has
a vertical clearance in the closed
position of 22 feet at mean high water
and 25 feet at mean low water. The
existing drawbridge operation
regulations are listed at 33 CFR
117.799(h).

The bridge owner, Jones Beach State
Park requested a temporary deviation
from the drawbridge operation
regulations to test an alternate
drawbridge operation schedule to help
better balance the needs between
vehicular land traffic and marine vessel
traffic.

Under this 90-day temporary
deviation, in effect from August 15,
2005 through November 12, 2005, the
Meadowbrook State Parkway Bridge at
mile 12.8, across Sloop Channel, shall
operate as follows:

The bridge shall open on signal once
an hour, on the hour, between 7 a.m.
and 8 p.m. on Saturday, Sunday, and
Federal holidays after a 30-minute
advance notice is given by calling the
number posted at the bridge.

At all other times the bridge shall
open on signal after a 30-minute notice
is given by calling the number posted at
the bridge.

This deviation from the operating
regulations is authorized under 33 CFR
117.43.

Dated: July 28, 2005.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-15563 Filed 8-5-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-078]

Drawbridge Operation Regulations:
Long Island, New York Inland
Waterway from East Rockaway Inlet to
Shinnecock Canal, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations and request for
comment.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations to test an alternate
drawbridge operation regulation for the
Loop Parkway Bridge, at mile 0.7, across
Long Creek, New York. Under this
temporary 90-day deviation the bridge
will open on signal once an hour, on the
half hour, between 7:30 a.m. and 8:30
p-m., and at all other times after a 30
minute advance notice is given by
calling the number posted at the bridge.
The bridge will open promptly on signal
for commercial vessels at any time.
DATES: This deviation is effective from
August 15, 2005 through November 12,
2005. Comments must reach the Coast
Guard on or before November 30, 2005.
ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District Bridge Branch, One South
Street, Battery Park Building, New York,
New York, 10004, or deliver them to the
same address between 7 a.m. and 3
p-m., Monday through Friday, except,
Federal holidays. The telephone number
is (212) 668—7165. The First Coast
Guard District, Bridge Branch,
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
the First Coast Guard District, Bridge
Branch, 7 a.m. to 3 p.m., Monday
through Friday, except Federal holidays.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-05-078),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments

and related material in an unbound
format, no larger than 8 2 by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this rule in view of them.

FOR FURTHER INFORMATION CONTACT: Judy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The Loop
Parkway Bridge has a vertical clearance
in the closed position of 21 feet at mean
high water and 25 feet at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.799(f).

The bridge owner, Jones Beach State
Park requested a temporary deviation
from the drawbridge operation
regulations to test an alternate
drawbridge operation schedule to help
better balance the needs between
vehicular land traffic and marine vessel
traffic.

Under this 90-day temporary
deviation, in effect from August 15,
2005 through November 12, 2005, the
Loop Parkway Bridge at mile 0.7, across
Long Creek, shall operate as follows:

The bridge shall open on signal once
an hour, on the half hour, between 7:30
a.m. and 8:30 p.m.

At all other times the bridge shall
open on signal after a 30-minute notice
is given by calling the number posted at
the bridge.

The bridge shall open promptly on
signal at any time for commercial
vessels.

This deviation from the operating
regulations is authorized under 33 CFR
117.43.

Dated: July 28, 2005.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-15562 Filed 8-5-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[CGD05-05-094]

RIN 1625-AA-09

Drawbridge Operation Regulations;
Curtis Creek, Baltimore, MD

AGENCY: Coast Guard, DHS.



45536

Federal Register/Vol. 70, No. 151/Monday, August 8, 2005/Rules and Regulations

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the I-695 Bridge across Curtis Creek,
mile 0.9, at Baltimore, MD. This
deviation allows the drawbridge to
remain closed to navigation on two 5-
day closure periods to facilitate repairs
to the main control system of the bridge.
DATES: This deviation is effective from

7 a.m. on August 8, 2005, to 5 p.m. on
August 26, 2005.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (obr), Fifth Coast
Guard District, Federal Building, 1st
Floor, 431 Crawford Street, Portsmouth,
VA 23704-5004 between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (757) 398—6222. Commander (obr),
Fifth Coast Guard District maintains the
public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: Bill
Brazier, Bridge Management Specialist,
Fifth Coast Guard District, at (757) 398—
6422.

SUPPLEMENTARY INFORMATION: The I-695
Bridge has a vertical clearance in the
closed-to-vessels position of 58 feet, at
mean high water.

The Whiting Turner Contracting
(WTC) Company, on behalf of the bridge
owner, the Maryland Department of
Transportation, has requested a
temporary deviation from the current
operating regulation set out in 33 CFR
117.557. WTC has requested the
temporary deviation to close the I-695
double-leaf bascule bridge to navigation
to replace all of the control mechanisms.
The work involves replacing the bridge
control systems (electrical &
mechanical) on both spans of the
drawbridge. Each lift span will be
locked in the closed-to-navigation
position for two 5-day closure periods
from 7 a.m. on August 8, 2005, to 5 p.m.
on August 12, 2005, and from 7 a.m. on
August 22, 2005, to 5 p.m. on August
26, 2005. During these periods, the work
requires completely immobilizing the
operation of the lift spans in the closed-
to-navigation position.

The Coast Guard has informed the
known users of the waterway of the
closure periods for the bridge so that
these vessels can arrange their transits
to minimize any impact caused by the
temporary deviation.

The District Commander has granted
temporary deviation from the operating
requirements listed in 33 CFR 117.35 for

the purpose of repairing the drawbridge.
The temporary deviation allows the I-
695 Bridge across Curtis Creek, mile 0.9,
at Baltimore, Maryland, to remain
closed to navigation on two 5-day
closure periods: From 7 a.m. on August
8, 2005, to 5 p.m. on August 12, 2005;
and from 7 a.m. on August 22, 2005,
through 5 p.m. on August 26, 2005.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: August 1, 2005.

Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. 05-15618 Filed 8—5—05; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD05-05-093]
RIN 1625-AA-09

Drawbridge Operation Regulations;
Potomac River, Between Alexandria,
VA and Oxon Hill, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the Woodrow Wilson Memorial (I-95)
Bridge, mile 103.8, across the Potomac
River between Alexandria, VA and
Oxon Hill, MD. This deviation allows
the drawbridge to remain closed to
navigation from 8 p.m. on August 12,
2005, to 5 a.m. on August 15, 2005, to
facilitate the beltway shift of vehicular
traffic for the new Woodrow Wilson
Bridge construction project.

DATES: This deviation is effective from

8 p.m. on August 12, 2005, to 5 a.m. on
August 15, 2005.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (obr), Fifth Coast
Guard District, Federal Building, 1st
Floor, 431 Crawford Street, Portsmouth,
VA 23704-5004 between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (757) 398—6222. Commander (obr),
Fifth Coast Guard District maintains the

public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT:
Waverly W. Gregory, Jr., Bridge
Administrator, Fifth Coast Guard
District, at (757) 398-6222.

SUPPLEMENTARY INFORMATION: The
existing Woodrow Wilson Memorial (I-
95) Bridge has a vertical clearance in the
closed-to-vessel position of 50 feet at
mean high water and 52 feet at mean
low water.

Coordinators for the construction of
the new Woodrow Wilson Bridge
Project requested a temporary deviation
from the current operating regulation for
the existing Woodrow Wilson Memorial
(I-95) Bridge set out in 33 CFR
117.255(a). The coordinators requested
the temporary deviation to close the
existing drawbridge to navigation to
accommodate the shifting of vehicular
traffic on the Outer Loop of the Capital
Beltway/I-95 North. The Outer Loop of
the Capital Beltway/I-95 North will be
reduced from three lanes to only one
lane between the Route 1 Interchange
and the Wilson Bridge. Project traffic
engineers anticipate traffic impacts to
peak on Saturday afternoon, with 10 to
15 mile backups and delays of 60 to 90
minutes. Maintaining the existing
drawbridge in the closed-to-navigation
position from 8 p.m. on Friday, August
12, 2005, to 5 a.m. on Monday, August
15, 2005, will help reduce the impact on
vehicular traffic during this phase of
new bridge construction.

The Coast Guard has informed the
known users of the waterway of the
closure period for the bridge so that
these vessels can arrange their transits
to minimize any impact caused by the
temporary deviation.

The District Commander has granted
a temporary deviation from the
operating requirements listed in 33 CFR
117.35 for the purpose of repair
completion of the drawbridge. The
temporary deviation allows the
Woodrow Wilson Memorial (I-95)
Bridge, mile 103.8, across the Potomac
River between Alexandria, Virginia and
Oxon Hill, Maryland, to remain closed
to navigation from 8 p.m. on August 12,
2005, through 5 a.m. on August 15,
2005.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.
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Dated: August 1, 2005.
Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. 05-15619 Filed 8—5-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD13-05-031]

RIN 1625-AA87

Security Zone; Protection of Military

Cargo, Captain of the Port Zone Puget
Sound, WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule; correction.

SUMMARY: The Coast Guard Captain of
the Port Puget Sound published in the
Federal Register of December 10, 2004,
a final rule concerning security zones
for the protection of military cargo
loading and unloading operations in the
navigable waters of Puget Sound.
Wording in § 165.1321(c)(3) is being
corrected to fix a typographical error in
the latitude and longitude of the last
point listed in the security zone. This
document makes this correction.
DATES: This rule is effective August 8,
2005.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Jessica Hagen,
c/o Captain of the Port Puget Sound,
Coast Guard Sector Seattle, 1519
Alaskan Way South, Seattle, WA 98134
at (206) 217-6232.

SUPPLEMENTARY INFORMATION: The Coast
Guard published a document in the
Federal Register on December 10, 2004
(69 FR 71709), which amended 33 CFR
165.1321 by adding Budd Inlet,
Olympia, WA as a permanent security
zone. In this document, paragraph (c)(3)
of the regulatory text contained a
typographical error in the latitude and
longitude of the last point listed in the
security zone.

m Accordingly, 33 CFR 165.1321 is
corrected by making the following
correcting amendments:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

§165.1321 [Amended]

m 2.In § 165.1321, in paragraph (c)(3),

remove the phrase “47°03’01”N,

122°54’21”"W” and add, in its place, the

phrase “47°03’04”N, 122°54’19.5"W”".
Dated: July 26, 2005.

Stephen P. Metruck,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 05-15565 Filed 8—5—05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-033]

RIN 1625-AA00

Safety Zone Regulations, New Tacoma
Narrows Bridge Construction Project

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
during the construction of temporary
aerial scaffolding, catwalk,
superstructure suspension system, main
cable wires, cable bands, and suspender
ropes being used for the Tacoma
Narrows Bridge construction project.
The Coast Guard is taking this action to
safeguard the public from hazards
associated with the transport and
construction of the cable wires and
cable bands being used to construct the
catwalk for the new bridge. Entry into
this zone is prohibited unless
authorized by the Captain of the Port,
Puget Sound or his designated
representatives.

DATES: This rule is effective daily 5 a.m.
to 9 p.m., Pacific daylight time, from
August 3 to August 20, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD13-05—
033 and are available for inspection or
copying at the Waterways Management
Division, Coast Guard Sector Seattle,
1519 Alaskan Way South, Seattle, WA,
98134, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Jessica Hagen,
Waterways Management Division, Coast
Guard Sector Seattle, at (206) 217-6232.

SUPPLEMENTARY INFORMATION:

Background and Purpose

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) has not
been published for this regulation and
good cause exists for making it effective
without publication of an NPRM in the
Federal Register. Publishing a NPRM
would be contrary to public interest
since immediate action is necessary to
ensure the safety of vessels and persons
that transit in the vicinity of the Tacoma
Narrows Bridge. If normal notice and
comment procedures were followed,
this rule would not become effective
until after the date of the event.

Discussion of Rule

The Coast Guard is adopting a
temporary safety zone regulation on the
waters of Tacoma Narrows, Washington,
for the Tacoma Narrows Bridge
construction project. The Coast Guard
has determined it is necessary to limit
access to 250 yards on either side of a
line from the approximate position of
47°16’15” N, 122°33’15” W, to 47°15'54”
N, 122°3249” W, to 47°15’49” N,
122°32’43” W, in order to safeguard
people and property from hazards
associated with this project. These
safety hazards include, but are not
limited to, hazards to navigation,
collisions with the cables, and collisions
with work vessels and barges. The Coast
Guard, through this action, intends to
promote the safety of personnel, vessels,
and facilities in the area. Entry into
these zones will be prohibited unless
authorized by the Captain of the Port or
his representative. These safety zones
will be enforced by Coast Guard
personnel. The Captain of the Port may
be assisted by other federal, state, or
local agencies.

Regulatory Evaluation

This temporary rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Homeland Security (DHS).

We expect the economic impact of
this temporary rule to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DHS is
unnecessary. This expectation is based
on the fact that the regulated area
established by this regulation would
encompass a small area that should not
impact commercial or recreational
traffic. For the above reasons, the Coast
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Guard does not anticipate any
significant economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this portion
of Tacoma Narrows during the time this
regulation is in effect. The zone will not
have a significant economic impact on
a substantial number of small entities
due to its short duration and small area.
Because the impacts of this rule are
expected to be so minimal, the Coast
Guard certifies under 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
601-612) that this temporary rule will
not have a significant economic impact
on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the (FOR FURTHER INFORMATION
CONTACT) section. Small businesses may
send comments on the actions of
Federal employees who enforce, or
otherwise determine compliance with
Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This temporary rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this temporary rule
under Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This temporary rule would not effect
a taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This temporary rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian tribal governments, because
it does not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because

it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.

Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
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107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 5 a.m. to 9 p.m. from August
3 to August 20, 2005, a temporary
§165.T13-013 is added to read as
follows:

§165.T13-013 Safety Zone: New Tacoma
Narrows Bridge Construction Project.

(a) Location. The following is a safety
zone: All waters of the Tacoma Narrows,
Washington State, within 250 yards on
either side of a line with the points of
47°16’15” N, 122°33’15” W, to 47°15’59”
N, 122°3249” W, to 47°15’49” N,
122°32’43” W. [Datum: NAD 1983]

(b) Regulations. In accordance with
the general regulations in Section
165.23 of this part, no person or vessel
may enter or remain in the zone except
for those persons involved in the
construction of the new Tacoma
Narrows Bridge, supporting personnel,
or other vessels authorized by the
Captain of the Port or his designated
representatives. Vessels and persons
granted authorization to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port or
his designated representative.

(c) Applicable dates. This section
applies from 5 a.m. until 9 p.m., Pacific
daylight time, from August 3 to August
20, 2005.

Dated: July 29, 2005.
Mark J. Huebschman,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Puget Sound.

[FR Doc. 05-15617 Filed 8—5—-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME Docket Number R08-OAR-2005-ND—-
0001; FRL-7942-4]

Clean Air Act Approval and
Promulgation of Air Quality
Implementation Plan Revision for
North Dakota; Revisions to the Air
Pollution Control Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving certain revisions to the
State Implementation Plan (SIP) as
submitted by the Governor of North
Dakota with a letter dated April 11,
2003. The revisions affect certain
portions of air pollution control rules
regarding permitting and prevention of
significant deterioration. This action is

being taken under section 110 of the
Clean Air Act.

DATES: This rule is effective on October
7, 2005, without further notice, unless
EPA receives adverse comment by
September 7, 2005. If adverse comment
is received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. R0O8—OAR—
2005-ND-0001, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
docket.epa.gov/rmepub/index.jsp.
Regional Materials in EDOCKET (RME),
EPA'’s electronic public docket and
comment system for regional actions, is
EPA’s preferred method for receiving
comments. Follow the on-line
instructions for submitting comments.

e E-mail: long.richard@epa.gov and
platt.amy@epa.gov.

o Fax: (303) 312—6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Richard R. Long, Director, Air
and Radiation Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 999 18th Street, Suite
300, Denver, Colorado 80202—-2466.

e Hand Delivery: Richard R. Long,
Director, Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466. Such deliveries are only
accepted Monday through Friday, 8 a.m.
to 4:55 p.m., excluding Federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. R08-OAR-2005-ND—
0001. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available at http://docket.epa.gov/
rmepub/index.jsp, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA’s
Regional Materials in EDOCKET and
Federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you

provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET online or see the Federal
Register of May 31, 2002 (67 FR 38102).
For additional instructions on
submitting comments, go to section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the Regional Materials in
EDOCKET index at http://
docket.epa.gov/rmepub/index.jsp.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
Regional Materials in EDOCKET or in
hard copy at the Air and Radiation
Program, Environmental Protection
Agency (EPA), Region 8, 999 18th
Street, Suite 300, Denver, Colorado
80202-2466. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Amy Platt, Environmental Protection
Agency, Region 8, (303) 312-6449,
platt.amy@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. General Information

II. Background

III. Revisions in the April 11, 2003 Submittal
That are the Subject of this Document

IV. Section 110(1)
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V. Final Action
VI. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words State or ND mean the
State of North Dakota, unless the
context indicates otherwise.

(v) The initials PSD mean prevention

of significant deterioration of air quality.

(vi) The initials NDDH mean or refer
to the North Dakota Department of
Health.

1. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through Regional
Materials in EDOCKET, regulations.gov
or e-mail. Clearly mark the part or all of
the information that you claim to be
CBL. For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

L. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

II. Follow directions—The agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.

1. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

IV. Describe any assumptions and
provide any technical information and/
or data that you used.

V. If you estimate potential costs or
burdens, explain how you arrived at

your estimate in sufficient detail to
allow for it to be reproduced.

VL. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

VIL Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

VIII. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

The Act requires States to follow
certain procedures in developing
implementation plans and plan
revisions for submission to us. Sections
110(a)(2) and 110(1) of the Act provide
that each implementation plan must be
adopted after reasonable notice and
public hearing.

To provide for public comment, the
North Dakota Department of Health
(NDDH), after providing notice, held a
public hearing on April 19, 2002 to
address the revisions to the State
Implementation Plan (SIP) and Air
Pollution Control Rules. Following the
public hearing, comment period, and
legal review by the North Dakota
Attorney General’s Office, the North
Dakota State Health Council adopted the
revisions, which became effective on
March 1, 2003. The North Dakota
Governor submitted the SIP revisions to
us with a letter dated April 11, 2003.

On October 21, 2004, EPA published
a notice of final rulemaking for the State
of North Dakota (see 69 FR 61762). In
that final rulemaking, we approved
portions of the SIP revision submitted
by the Governor of North Dakota on
April 11, 2003. The portions of the SIP
revision that we approved affected the
North Dakota Air Pollution Control
Rules regarding general provisions and
emissions of particulate matter and
sulfur compounds.

As we discussed in our October 21,
2004 notice of final rulemaking, we
were handling separately the revisions
in the April 11, 2003 submittal
addressing North Dakota Air Pollution
Control Rules Section 33-15-01-13,
regarding shutdown and malfunction of
an installation, certain portions of
Chapter 33—15-14, regarding
construction and minor source
permitting, and certain portions of
Chapter 33—-15-15, regarding prevention
of significant deterioration.

III. Revisions in the April 11, 2003
Submittal That Are the Subject of This
Document

The revisions in the April 11, 2003
submittal to be addressed in this
document pertain to certain portions of
the North Dakota Air Pollution Control

Rules regarding construction and minor
source permitting and prevention of
significant deterioration, which involve
sections of the following chapters of the
North Dakota Administrative Code
(N.D.A.C.): 33—15-14 Designated Air
Contaminant Sources, Permit to
Construct, Minor Source Permit to
Operate, Title V Permit to Operate
(certain sections specific to construction
and minor source permitting) and 33—
15-15 (Prevention of Significant
Deterioration of Air Quality).

A. Chapter 33-15-14, N.D.A.C.,
Designated Air Contaminant Sources,
Permit to Construct, Minor Source
Permit to Operate, Title V Permit to
Operate (certain sections specific to
construction and minor source
permitting)

In the Permit to Construct section, 33—
15-14-02, subsection 33—15-14-02.5,
Review of application—Standard for
granting permits to construct, was
revised to increase the amount of time
the NDDH is allowed to make its
preliminary determinations on a Permit
to Construct application. The increase
was from 30 days to 90 days. In
addition, a revision was made to the
provision regarding the preliminary
determination on whether the proposed
project will provide all known available
and reasonable methods of emission
control. “All known” was changed to
“necessary.” The NDDH was concerned
that “all known” could have been
interpreted to require the absolute best
control technology available (i.e.,
Lowest Achievable Emission Rate or
LAER) even though emission limits in
the other rules of the SIP may require
something less. Since it was never
NDDH'’s intent to establish additional
emission control requirements
(especially LAER) in the Permit to
Construct section that would supersede
those in the rest of the SIP, this revision
was made to clarify that the emission
control methodology proposed must be
sufficient to comply with the applicable
rules but not more than the applicable
requirements dictate.

Subdivision 33-15-14-02.13.i,
paragraph 5, was revised to clarify that
petroleum liquid storage tanks that are
subject to air pollution control
requirements under the State’s New
Source Performance Standards (NSPS)
Program, Chapter 33—15-12, are not
exempt from getting a permit to
construct.

In the Minor Source Permit to Operate
section, 33—15-14-03, subsection 33—
15-14-03.4, Performance testing, was
revised to incorporate performance and
emissions testing requirements
previously located at 33—-15-14-03.11.
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As aresult, subsection 33-15-14-03.11
was deleted.

In subsection 33-15-14—-03.5, Action
on applications, subparagraph 33-15—
14-03.5.a(1)(d), was revised to eliminate
the requirement for delivery of a copy
of the proposed minor source permit to
operate and public notice to the chief
executive officer of the city and county
where the source is located and the
Regional Planning Agency. Regional
Planning Agencies will continue to get
notice of preconstruction permits and
counties will continue to get notice of
federally enforceable minor source
permits to operate since the State sends
a copy to the County Auditor. Therefore,
this revision results in a change in
process but without any substantive
impacts.

The changes to subsection 33-15-14—
03.5 also clarified that lands will be
considered to be “significantly affected”
by a source’s emissions if the source is
located within 50 kilometers of such
land. While a source seeking a federally
enforceable minor source permit to
operate may cause localized air quality
degradation near the source, these
impacts diminish rapidly with
increasing distance from the source.
Therefore, EPA believes this
clarification is reasonable since it is
extremely unlikely that minor sources
would have a significant impact beyond
50 km.

The revisions discussed above are
clarifying or procedural in nature;
therefore, these revisions are
approvable.

Finally, in the Permit to Construct
section, 33—15-14-02, Subsection 33—
15-14-02.13, Exemptions, subdivision
33-15-14-02.13.c was revised to amend
an exemption for internal combustion
engines. The change exempts internal
combustion engines with a maximum
rating of less than 1000 brake
horsepower which operate less than 500
hours in a year from the construction
permitting requirements provided they
are not “‘utility units” as defined in the
State’s Acid Rain Program, Chapter 33—
15-21. This revision was made
primarily for emergency generators. The
State believes that almost all the engines
that fall into this exemption category are
diesel engines or natural gas fired.
Therefore, using the appropriate AP—42
emission factors, they estimated that the
most one of these engines will emit (i.e.,
operating at 1000 horsepower for 500
hours/year) is 8 tons/year of any
pollutant. Even though these units are
exempt from the preconstruction
permitting requirements, they must still
comply with any other applicable
requirements in the permitting rules.
Also, if any such unit is located at a

major source, it will be included in the
Title V permit.

The engines covered by this
exemption will produce only a minimal
increase in emissions. Since the ambient
levels are well below the NAAQS, EPA
concludes that this revision will not
interfere with attainment or
maintenance of the NAAQS or any other
applicable requirement of the Act and
is, therefore, approvable.

B. Chapter 33-15-15, N.D.A.C.,
Prevention of Significant Deterioration
(PSD) of Air Quality

In subsection 33-15-15-01.1,
Definitions, the subparagraph regarding
major modifications (33—15-15—
01.1.x(2)(d)) was revised. The revision
clarifies that a physical change or
change in the method of operation does
not include an increase in the hours of
operation or in the production rate,
unless such change would be prohibited
under any federally enforceable permit
conditions established under the
requirements of the PSD program
(Chapter 33—15-15) or the Permit to
Construct and Permit to Operate
requirements of Chapter 33—15-14. This
revision became effective at the State
level on March 1, 2003, to make the
regulations consistent with the Federal
PSD requirements in effect at that time,
as found in 40 CFR 51.24(b)(2)(iii)(f) and
52.21(b)(2)(iii)(f). This revision is still
consistent with the new PSD
requirements found in 40 CFR 51.166
and 52.21, as promulgated on December
31, 2002. Therefore, this revision is
approvable.

In addition, subsection 33—-15-15—
01.4, Review of New Major Stationary
Sources and Major Modifications,
subparagraph 33-15-15-01.4.h(3),
regarding source information, was
updated to delete a reference to an
outdated, obsolete State document
regarding Best Available Control
Technology (BACT). This revision is
editorial in nature and is approvable.

IV. Section 110(1)

Section 110(1) of the Clean Air Act
states that a SIP revision cannot be
approved if the revision would interfere
with any applicable requirement
concerning attainment and reasonable
further progress towards attainment of
the National Ambient Air Quality
Standards (NAAQS) or any other
applicable requirements of the Act.
There are no nonattainment areas in
North Dakota. The revisions to the
permitting provisions and PSD rules,
except as discussed below, were either
clarifying or procedural in nature, will
not affect emissions, and will not
interfere with requirements of the Act

related to administrative or procedural
provisions. Therefore, these revisions do
not interfere with attainment or
maintenance of the NAAQS or other
applicable requirements of the Act.

The State believes that the exemption
for internal combustion engines in 33—
15—-14-02.13 applies mostly to
emergency type generators that are
diesel or natural gas fired. Using
appropriate AP—42 emission factors,
they demonstrated that the most one of
these engines will emit (i.e., operating at
1000 horsepower for 500 hours/year) is
8 tons/year of any pollutant. Therefore,
the engines covered by this exemption
will produce only a minimal increase in
emissions. Since ambient levels are well
below the NAAQS, EPA concludes that
this revision will not interfere with
attainment or maintenance of the
NAAQS or any other applicable
requirement of the Act.

Finally, the revision to the
subparagraph 33-15-15-01.1.x(2)(d) of
the PSD chapter was required by EPA to
be consistent with Federal PSD
requirements previously found in 40
CFR 51.24(b)(2)(iii)(f) and 40 CFR
52.21(b)(2)(iii)(f) and now located in 40
CFR 51.166 and 40 CFR 52.21.
Therefore, the revision does not
interfere with the attainment or
maintenance of the NAAQS, or other
applicable requirements of the Act, but
provides some enhancement.

V. Final Action

We reviewed the adequacy of these
certain revisions submitted by the North
Dakota Governor with a letter dated
April 11, 2003, and find them
approvable.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the “Proposed
Rules” section of today’s Federal
Register publication, EPA is publishing
a separate document that will serve as
the proposal to approve the SIP revision
if adverse comments are filed. This rule
will be effective October 7, 2005,
without further notice unless the
Agency receives adverse comments by
September 7, 2005. If the EPA receives
adverse comments, EPA will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. EPA will
address all public comments in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
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or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 7, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: July 14, 2005.
Max H. Dodson,
Acting Regional Administrator, Region 8.

m 40 CFR part 52 is amended to read as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart JJ—North Dakota

m 2. Section 52.1820 is amended by
adding paragraph (c)(34) to read as
follows:

§52.1820 Identification of plan.
* * * * *
(C) * % %

(34) Certain revisions to the North
Dakota State Implementation Plan and
Air Pollution Control Rules as
submitted by the Governor with a letter
dated April 11, 2003. The revisions
affect portions of North Dakota
Administrative Code (N.D.A.C.)
regarding construction and minor
source permitting and prevention of
significant deterioration of air quality.

(i) Incorporation by reference.

(A) Revisions to the North Dakota Air
Pollution Control Rules as follows:

(1) Chapter 33—15-14, N.D.A.C,,
Designated Air Contaminant Sources,
Permit to Construct, Minor Source
Permit to Operate, Title V Permit to
Operate, subsections 33-15-14—-02.5,
33—-15-14-02.13.c, 33—-15-14-02.13.i(5),
33-15-14-03.4, 33—-15-14-03.5.a(1)(d),
and 33-15-14-03.11, effective March 1,
2003.

(2) Chapter 33—-15-15, N.D.A.C,,
Prevention of Significant Deterioration
of Air Quality, subsections 33—-15-15—
01.1.x(2)(d) and 33-15-15-01.4.h(3),
effective March 1, 2003.

[FR Doc. 05-15609 Filed 8—5-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—-OAR-2005-TX-0011; FRL-7948-7]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Vehicle Inspection and Maintenance
Program for Travis and Williamson
Counties

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving a
revision to the State Implementation
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Plan (SIP) submitted by the Chairman of
the Texas Commission on
Environmental Quality (TCEQ) on
December 6, 2004. The revision
incorporates into the SIP a vehicle
inspection and maintenance (I/M)
program for Travis and Williamson
Counties. The program is a control
measure adopted as part of the Austin
Early Action Compact (EAC). EPA is
approving this revision as a
strengthening of the SIP, in accordance
with the requirements of sections 110
and 116 of the Federal Clean Air Act
(the Act), which will result in emission
reductions needed to help ensure
attainment of the 8-hour National
Ambient Air Quality Standard (NAAQS)
for ozone.

DATES: This final rule is effective on
September 7, 2005.

ADDRESSES: EPA has established a
docket for this action under Regional
Material in EDocket (RME) ID No. R06—
OAR-2005-TX-0011. All documents in
the docket are listed in the RME index
at http://docket.epa.gov/rmepub/; once
in the system, select “quick search,”
then type in the appropriate RME
docket identification number. Although
listed in the index, some information is
not publicly available, i.e., confidential
business information or other
information the disclosure of which is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in RME or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be

a 15 cents per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality, Office of Air Quality, 12124
Park 35 Circle, Austin, Texas 78753.

FOR FURTHER INFORMATION CONTACT:
Carrie Paige, Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—-2733,
telephone (214) 665-6521,
paige.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “our,” and ‘“us” is used, we mean
EPA.

Outline

I. Background

II. What Action is EPA Taking?

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On May 23, 2005 (70 FR 29461) EPA
published a notice of proposed
rulemaking (NPRM) proposing to
approve revisions to the SIP submitted
to EPA by the State of Texas. The NPRM
proposed approval of the Austin EAC
area’s Clean Air Action Plan (CAAP)
and related control measures. One of
those control measures was a vehicle
inspection and maintenance (I/M)
program in Chapter 114, Subchapter C
for Travis and Williamson Counties,
which are within the Austin EAC area.
In the May 23, 2005 NPRM, EPA
provided the public an opportunity to
review and comment on these revisions.
Section VII of the proposal provides a
detailed description of the vehicle I/M
program revisions and the rationale for
EPA’s proposed approval of the
program. The public comment period
ended on June 22, 2005. In this
rulemaking, we are taking action on
only the vehicle I/M program revisions.
No comments were received on EPA’s
proposed approval of the I/M program.
Final action on EPA’s proposed
approval of the Austin EAC area’s CAAP
and 8-hour ozone attainment
demonstration for the EAC area will be
addressed in a separate rulemaking.

II. What Action Is EPA Taking?

Today we are approving a revision to
the Texas SIP under sections 110 and
116 of the Act. The revision includes a
vehicle I/M program for Travis and
Williamson Counties, within the Austin
EAC area. The I/M rule revision is a
control strategy that will assist the
Austin EAC area in achieving
reductions in emissions that contribute
to the formation of ground-level ozone.

Vehicle I/M programs focus on
reducing emissions of NOx and VOCs
through automobile inspections that
lead to repair and maintenance of
vehicles covered by the program. While
I/M programs are mandatory for certain
ozone nonattainment areas under

section 182 of the Act, state and local
governments may initiate I/M programs
voluntarily in order to reduce emissions
of NOx and VOCs from automobiles.
Texas adopted rules in Chapter 114,
Subchapter C for an I/M program that
applies only in EAC areas where
participation is requested by the
participating county and the most
populous municipality in the county.
This EAC I/M program is distinct from
the State’s SIP-approved I/M program in
Chapter 114, Subchapter B applicable to
nonattainment areas. Resolutions
requesting EAC I/M programs were
approved and signed by Travis County
on March 23, 2004, the City of Austin
on March 25, 2004, Williamson County
on March 23, 2004, and the City of
Round Rock on March 25, 2004.

The I/M program we are approving
today is being incorporated into the
Texas SIP as part of the State’s EAC
control strategies to voluntarily reduce
emissions of NOx and VOCs from
automobiles in the Austin EAC area.
Accordingly, this rule is not being
approved pursuant to requirements set
forth in EPA’s final I/M rule at 40 CFR
Part 51, Subpart S, but rather as a
strengthening of the SIP. EPA’s review
of the material submitted indicates that
the rule is approvable to achieve
emission reductions within a range of
those represented in the State’s
modeling study and attainment
demonstration. EPA is approving the
SIP revision as stated above, to include
vehicle I/M for Travis and Williamson
Counties.

II1. Final Action

EPA is approving the vehicle I/M
program for Travis and Williamson
Counties and will incorporate this
revision into the Texas SIP as a
strengthening of the SIP. This revision
will contribute to improvement in air
quality and attainment of the 8-hour
ozone NAAQS in the Austin EAC area.
We have evaluated the State’s submittal
and have determined that it meets the
applicable requirements of the CAA, is
consistent with EPA policy and the EAC
protocol.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason and because this action will
not have a significant, adverse effect on
the supply, distribution, or use of
energy, this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions under
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note), EPA’s role is to approve state
choices, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.
It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
do not apply. This rule does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 7, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does

not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Volatile Organic Compounds,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: July 29, 2005.
Richard E. Greene,
Regional Administrator, Region 6.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2. The table in § 52.2270(c) entitled
“EPA Approved Regulations in the
Texas SIP” is amended under Chapter
114, immediately following Section
114.53, by adding a new centered
subchapter heading “Subchapter C—
Vehicle Inspection and Maintenance;
Low Income Vehicle Repair Assistance
Retrofit, and Accelerated Vehicle
Retirement Program; and Early Action
Compact Counties,” immediately
followed by a new centered heading
“Division 3—Early Action Compact
Counties,” immediately followed by new
entries for Sections 114.80, 114.81,
114.82, 114.83, 114.84, 114.85, 114.86
and 114.87 to read as follows:

§52.2270 Identification of plan.
* * * * *
(C) * x %

EPA APPROVED REGULATIONS IN THE TEXAS SIP

State ap-
State citation Title/subject proval/sub- EPA approval date Explanation
mittal date

Chapter 114 (Reg 4)—Control of Air Pollution from Motor Vehicles
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EPA APPROVED REGULATIONS IN THE TEXAS SIP—Continued

State ap-
State citation Title/subject proval/sub- EPA approval date Explanation
mittal date

Subchapter C—Vehicle Inspection and Maintenance; Low Income Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle Retirement

Program; and Early Action Compact Counties
Division 3: Early Action Compact Counties

Section 114.80 ......

Section 114.81 ......
quirements.
Section 114.82

Section 114.83 ...... Waivers and Extensions

Section 114.84 ...... Prohibitions
Section 114.85 ......

lyzers.

Section 114.86 ...... Low

Applicability ........ccccceeenee.

Vehicle Emissions Inspection Re-

Control Requirements .....

Equipment Evaluation Procedures
for Vehicle Exhaust Gas Ana-

Income Repair Assistance
Program (LIRAP) for

11/17/04

8/8/05 [Insert FR page number

where document begins].

11/17/04

8/8/05 [Insert FR page number

where document begins].

11/17/04

11/17/04

8/8/05 [Insert FR page number
where document begins].
8/8/05 [Insert FR page number

Subsection 114.82(b) is NOT part
of the approved SIP.

where document begins].

11/17/04

8/8/05 [Insert FR page number

where document begins].

11/17/04

11/17/04
Partici-

pating Early Action Compact

Counties.
Section 114.87 ......

Inspection and Maintenance Fees

11/17/04

8/8/05 [Insert FR page number
where document begins].

8/8/05 [Insert FR page number
where document begins].

8/8/05 [Insert FR page number

where document begins].

* * *

[FR Doc. 05-15607 Filed 8-5—05; 8:45 am]
BILLING CODE 6560-50-P

LEGAL SERVICES CORPORATION
45 CFR Part 1611
Financial Eligibility

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: The Legal Services
Corporation (“LSC” or “Corporation”) is
amending its regulations relating to
financial eligibility for LSC-funded legal
services and client retainer agreements.
The revisions are intended to reorganize
the regulation to make it easier to read
and follow; simplify and streamline the
requirements of the rule to ease
administrative burdens faced by LSC
recipients in implementing the
regulation and to aid LSC in
enforcement of the regulation; and to
clarify the focus of the regulation on the
financial eligibility of applicants for
LSC-funded legal services.

DATES: This final rule is effective
September 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Mattie C. Condray, Senior Assistant
General Counsel, Office of Legal Affairs,
Legal Services Corporation, 3333 K. St.,
NW., Washington, DC 20007-3522;
(202) 295-1624 (phone); (202) 337-6519
(fax); mcondray@Isc.gov. (e-mail).

SUPPLEMENTARY INFORMATION: Section
1007(a) of the Legal Services
Corporation Act requires LSC to
establish guidelines, including setting
maximum income levels, for the
determination of applicants’ financial
eligibility for LSC-funded legal
assistance. Part 1611 implements this
provision, setting forth the requirements
relating to determination and
documentation of client financial
eligibility. Part 1611 also sets forth
requirements related to client retainer
agreements.

Procedural Background

On June 30, 2001, LSC initiated a
Negotiated Rulemaking and appointed a
Working Group comprised of
representatives of LSC (including the
Office of Inspector General), the
National Legal Aid and Defenders
Association, the Center for Law and
Social Policy, the American Bar
Association’s Standing Committee on
Legal Aid and Indigent Defendants and
a number of individual LSC recipient
programs. The Negotiated Rulemaking
Working Group met three times
throughout 2002 and developed a Draft
Notice of Proposed Rulemaking (NPRM)
which was the basis for the NPRM
published by LSC on November 22,
2002 proposing significant revisions to

Part 1611 (67 FR 70376).1 Futher action
on the rulemaking was suspended, in
deference to a request by Representative
James Sensenbrenner, Chairman of the
U.S. House of Representatives Judiciary
Committee, that LSC suspend action on
the rulemaking pending the
confirmation of new LSC Board of
Directors members appointed by
President Bush.

After the confirmation of nine new
board members and the appointment of
a new LSC President, the reconstituted
Operations and Regulations Committee
resumed consideration of the Part 1611
rulemaking in early 2004. At the
meeting of the full Board of Directors on
April 30, 2005, the Board approved the
republication of a revised NPRM for
public comment. That NPRM was
published on May 24, 2005 (70 FR
29695).

LSC received thirteen (13) comments
on the NPRM, including nine comments
from individual LSC grant recipients,
one comment from a senior attorney
with a recipient commenting in his
personal capacity, one comment from a
member of the public, and comments
from the Center for Law and Social
Policy on behalf of the National Legal
Aid and Defenders Association, and the
American Bar Association’s Standing
Committee on Legal Aid and Indigent

1For additional discussion of the Negotiated
Rulemaking Working Group, see 67 FR 70376
(November 22, 2002).
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Defendants. With minor exceptions
(discussed in greater detail below), the
commenters strongly supported the
proposed revisions. Upon receipt of the
comments, LSC prepared a Draft Final
Rule discussing the comments and
making permanent the proposed
revisions. The Draft Final Rule was
considered by the Operations and
Regulations Committee of the Board of
Directors at its meeting of July 28, 2005,
and the Final Rule was adopted by the
Board of Directors at its meeting of July
30, 2005.

Revisions to Part 1611

While specific revisions are discussed
in greater detail in the Section-by-
Section analysis below, it should be
noted that the revisions reflect several
overall goals of the original Negotiated
Rulemaking Working Group:
Reorganization of the regulation to make
it easier to read and follow;
simplification and streamlining of the
requirements of the rule to ease
administrative burdens faced by LSC
recipients in implementing the
regulation, facilitate compliance and aid
LSC in enforcement of the regulation;
and clarification of the focus of the
regulation on the financial eligibility of
applicants for LSC-funded legal services
as an issue separate from decisions on
whether to accept a particular client for
service. In particular, LSC is
significantly reorganizing and
simplifing the sections of the rule which
set forth the various requirements
relating to establishment of recipient
annual income and asset ceilings,
authorized exceptions and
determinations of eligibility. These
changes are intended to clarify the
regulation and include substantive
changes to make intake simpler and less
burdensome and render basic financial
eligibility determinations easier for
recipients to make. LSC is also moving
the existing provisions on group
representation, with some amendment,
to a separate section of the regulation.
Finally, LSC is simplifying and
clarifying the retainer agreement
requirement.

Title of Part 1611

LSC is changing the title of Part 1611
from “Eligibility” to “Financial
Eligibility.” This change is intended,
first, to make clear that with respect to
individuals seeking LSC-funded legal
assistance, the standards of this part
deal only with the financial eligibility of
such persons. LSC believes this change
will help clarify that a finding of
financial eligibility under Part 1611
does not create an entitlement to
service. Rather, financial eligibility is

merely a threshold question and the
issue of whether any otherwise eligible
applicant will be provided with legal
assistance is a matter for the recipient to
determine with reference to its priorities
and resources. In addition, this part
does not address eligibility based on
citizenship or alienage status; those
eligibility requirements are set forth in
Part 1626 of LSC’s regulations,
Restrictions on Legal Assistance to
Aliens. Finally, LSC received one
comment suggesting that because this
Part contains LSC’s requirements
pertaining to when and how recipients
must execute retainer agreements with
clients (a subject not directly related to
financial eligibility determinations), that
the title of this Part should refer to
retainer agreements. While the
requirements for retainer agreements are
included in this Part, it primarily
addresses financial eligibility and LSC
disagrees that retainer agreements
should be specifically included in the
title of this Part.

Section-by-Section Analysis

Section 1611.1—Purpose

LSC is revising this section to make
clear that the standards of this part
concern only the financial eligibility of
persons seeking LSC-funded legal
assistance and that a finding of financial
eligibility under Part 1611 does not
create an entitlement to service. In
addition, LSC is removing the language
in the current regulation referring to
giving preferences to ““‘those least able to
obtain legal assistance.”” Although the
original LSC Act contained language
indicating that recipients should
provide preferences in service to the
poorest among applicants, that language
was deleted when the Act was
reauthorized in 1977 and has remained
out of the legislation ever since.
Moreover, section 504(a)(9) of the FY
1996 appropriations act, Public Law
104—134 (incorporated by reference in
the current appropriations act and
implemented by regulation at 45 CFR
Part 1620) provides that recipients are to
make service determinations in
accordance with written priorities,
which take into account factors other
than the relative poverty among
applicants. Thus, as there is no statutory
basis for a preference for those least able
to afford assistance and because LSC
believes that the regulation should focus
on financial eligibility determinations
without reference to issues relating to
determinations by a recipient to provide
services to a particular applicant, LSC
has determined that such language
should be removed from the regulation.
LSC is also adding language specifying

that this Part also sets forth financial
standards for groups seeking legal
assistance supported by LSC funds.
Finally, LSC is adding a reference to the
retainer agreement requirement in the
purpose section to provide a notice at
the beginning of the regulation that this
subject is included in Part 1611. LSC
received several comments specifically
supporting and no comments objecting
to these changes. LSC adopts the
revisions as proposed.

Section 1611.2—Definitions

LSC is adding definitions for several
terms and amending the definitions for
each of the existing terms currently
defined in the regulation. LSC believes
that the new definitions and the
amended definitions will help to make
the regulation more easily
comprehensible.

Section 1611.2(a)—Advice and Counsel

LSC is adding a definition of the term
“advice and counsel” as that term
appears in proposed section 1611.9,
Retainer Agreements. Under the new
definition, “advice and counsel” is
defined as limited legal assistance that
involves the review of information
relevant to the client’s legal problem(s)
and counseling the client on the
relevant law or action(s) to take to
address the legal problem(s). Advice
and counsel does not encompass
drafting of documents or making third-
party contacts on behalf of the client.
Thus, for example, advising a client of
what notice a landlord is required to
provide to a tenant before evicting the
tenant would fall under “advice and
counsel,” but making a phone call to a
landlord to prevent the landlord from
evicting a tenant would not be
considered “advice and counsel.”
Several commenters specifically
supported this proposed definition, and
no commenters opposed the proposed
definition. Accordingly, LSC adopts the
definition as proposed.

Three of the commenters who
specifically supported this proposed
definition did express a concern,
however, about the statement in the
preamble to the NPRM in which LSC
stated that LSC anticipates that advice
and counsel will generally be
characterized by a one-time or very
short term relationship between the
attorney and the client. These
commenters noted that there are any
number of situations in which a
recipient attorney has to do some
research in order to properly advise a
client or in which the attorney provides
advice and counsel to a client on a
limited number of occasions, but over a
somewhat extended period of time.
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These commenters suggested deleting
any reference to an anticipated time
period in relation to the intended
meaning of “advice and counsel.”

The use of the word “generally” in
the sentence the commenters objected to
was intended to convey that LSC is
aware that there are circumstances in
which a case would qualify as “advice
and counsel” notwithstanding that the
advice and counsel may be provided
over a somewhat extended time period.
Nonetheless, it is the case that many, if
not most, advice and counsel cases
involve a short-term relationship
between the attorney and the client.
Even if the attorney must do some
research prior to providing advice, LSC
does not expect that the need to do
research will create a relationship
which extends for a significant period of
time in most cases. Indeed, part of the
justification for exempting advice and
counsel cases from the retainer
agreement requirement has been the fact
that such relationships are of generally
short duration, such that requiring the
recipient to ensure an executed retainer
agreement is obtained may take longer
than the time it takes for the attorney to
provide the advice and counsel to the
client. If, instead, it was the case that
advice and counsel cases typically last
for a long time, the opportunity to
obtain retainer agreements would not be
lacking. Thus, LSC continues to
anticipate that in most cases “advice
and counsel” will be characterized by a
one-time or short term relationship
between the attorney and the client, but
recognizes that this may not always be
the case. Whether a particular case
meets the definition of “advice and
counsel” or not will continue to be
determined on a case-by-case basis,
considering the facts and circumstances.

Section 1611.2(b)—Applicable Rules of
Professional Responsibility

LSC is adding a definition of the term
“applicable rules of professional
responsibility” as that term appears in
proposed sections 1611.8, Change in
Financial Eligibility Status and 1611.9,
Retainer Agreements. This definition is
intended to make clear that the
references in the regulation refer to the
rules of ethics and professional
responsibility applicable to attorneys in
the jurisdiction where the recipient
either provides legal services or
maintains its records. LSC received no
comments objecting to this definition
and adopts the definition as proposed.

Section 1611.2(c)—Applicant

Consistent with the intention to keep
the focus of the regulation on the
standards and criteria for determining

the financial eligibility of persons
seeking legal assistance supported with
LSC funds, LSC has decided to use the
term “applicant” throughout the
regulation to emphasize the distinction
between applicants, clients, and persons
seeking or receiving assistance
supported by other than LSC funds.
Accordingly, LSC is adding a definition
of applicant providing that an applicant
is an individual seeking legal assistance
supported with LSC funds. Groups,
corporations and associations are
specifically excluded from this
definition, as the eligibility of groups is
addressed wholly within section 1611.6.

Recipients currently may provide
legal assistance without regard to a
person’s financial eligibility under Part
1611 when the assistance is supported
wholly by non-LSC funds. LSC is not
changing this (in fact, this principle is
restated in section 1611.4(a)) and
believes that the use of the term
applicant as adopted herein will help to
clarify the application of the rule.

LSC received no comments objecting
to these changes and adopts the
revisions as proposed.

Section 1611.2(d)—Assets

LSC is adding a definition of the term
assets to the regulation. The new
definition, “cash or other resources that
are readily convertible to cash, which
are currently and actually available to
the applicant,” is intended to provide
some guidance to recipients as to what
is meant by the term assets, yet provide
considerable latitude to recipients in
developing a description of assets that
addresses local concerns and
conditions. The key concepts intended
in this definition are (1) ready
convertibility to cash; and (2)
availability of the resource to the
applicant.

Although the term is not defined in
the regulation, current section 1611.6(c)
states that ““‘assets considered shall
include all liquid and non-liquid assets
* * *» The intent of this requirement is
that recipients are supposed to consider
all assets upon which the applicant
could draw in obtaining private legal
assistance. While there was no intent to
change the underlying requirement, in
discussing the issues of assets and asset
ceilings in the Working Group it became
apparent that the terms “liquid” and
“non-liquid”” were obscuring
understanding of the regulation. To
some, the term ‘“non-liquid” implied
something not readily convertible to
cash, while to others the term implied
an asset that was simply something
other than cash, without regard to the
ease of converting the asset to cash.
Thus, the Working Group agreed that

the terms “liquid” and “non-liquid”
should be eliminated and that the
regulation should focus instead on the
ready convertibility of the asset to cash.

The other key concept in the
definition of asset is the availability of
the resource to the applicant. Although
the current regulation notes that the
recipient’s asset guidelines ‘“‘shall take
into account impediments to an
individual’s access to assets of the
family unit or household,” the Working
Group was of the opinion that this
principle could be more clearly
articulated. LSC believes that the
proposed language accomplishes that
purpose.

LSC received numerous comments
specifically supporting the proposed
definition of assets. LSC, however, also
received one comment expressing
concern that defining assets as resources
“readily convertible to cash” could
preclude recipients from deeming all
non-primary residence real estate as an
asset and require a more lengthy inquiry
into the property’s ready convertibility
to cash. LSC notes at the outset that
under the current rules, recipients are
already required to “‘take into account
impediments” to access to the
resources. Thus, to the extent that the
monetary value of a particular
applicant’s real property is not available
to an applicant, recipients should
already be taking that inaccessibility
into account in reviewing the
applicant’s resources. Nonetheless, LSC
believes that recipients currently have
sufficient discretion to establish a
rebuttable presumption that an
applicant’s non-primary residence real
property is a resource readily
convertible to cash and countable
toward the recipient’s asset ceiling and
also to determine that a particular piece
of property is not readily convertible to
cash and, as such, should not be
considered a resource available to the
applicant for the purpose of the asset
ceiling. Nothing in the rule being
adopted today disturbs that discretion.
Accordingly, LSC adopts the definition
as proposed.

Section 1611.2(e)—DBrief Services

LSC is adding a definition of the term
“brief services” as it is used in section
1611.9, Retainer Agreements. LSC notes
that brief services is legal assistance
characterized primarily by being
distinguishable from both extended
service and advice and counsel. Under
the new definition, brief service is the
performance of a discrete task (or tasks)
which are not incident to continuous
representation in a case but which
involve more than the mere provision of
advice and counsel. Examples of brief
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services include activities such as the
drafting of documents or personalized
assistance with the completion of
pleadings being prepared and filed by
pro se litigants, and making limited
third-party contacts on behalf of a client
over, in most instances, a short time
period.

LSC received two comments
specifically supporting the proposed
definition. LSC received one comment
noting that the proposed definition does
not address the relative simplicity or
brevity of documents which may be
drafted by a recipient within the scope
of brief service. This commenter was
concerned that the definition was
contrary to the Case Service Reporting
(CSR) definition of “brief services.” This
commenter suggested changing the
definition or adding a statement that the
definition in the regulation should not
apply to the CSR. LSC notes that this
definition of “brief services” is, while
not identical, specifically intended to be
fully consistent with the definition of
“brief services” in the CSR. As such,
LSC disagrees that the definitions are
inconsistent and LSC adopts the
definition as proposed.

Section 1611.2(f)—Extended Service

LSC is adding a definition of the term
“extended service” as that term is used
in section 1611.9, Retainer Agreements.
As defined, extended service means
legal assistance characterized by the
performance of multiple tasks incident
to continuous representation in which
the recipient undertakes responsibility
for protecting or advancing the client’s
interests beyond advice and counsel or
brief services. Examples of extended
service include representation of a
client in litigation, administrative
adjudicative proceeding, alternate
dispute resolution proceeding, or
extended negotiations with a third
party. LSC received no comments
objecting to the proposed definition and
adopts the definition as proposed.

Section 1611.2(f)—Governmental
Program for Low Income Individuals or
Families

LSC is changing the term that is used
in the regulation from “governmental
program for the poor” to “governmental
program for low income individuals and
families.” This change is not intended
to create any substantive change in the
current definition, but merely reflect
preferred nomenclature. LSC received
no comments objecting to this change
and adopts the revision as proposed.

Section 1611.2(g)—Governmental
Program for Persons With Disabilities

LSC is adding a definition of the term
“governmental program for persons
with disabilities.” LSC is including in
the authorized exceptions to the annual
income ceilings an exception relating to
applicants seeking to obtain or maintain
govermental benefits for persons with
disabilities. Accordingly, it is
appropriate to include a definition for
this term. The definition, “any Federal,
State or local program that provides
benefits of any kind to persons whose
eligibility is determined on the basis of
mental and/or physical disability,” is
intended to be similar in structure and
application to the definition of the term
“governmental program for low income
individuals and families.” LSC received
no comments objecting to the proposed
definition and adopts the definition as
proposed.

Section 1611.2(h)—Income

LSC is revising the current definition
of income to refer to the total cash
receipts of a “household,” instead of a
“family unit” and to make clear that
recipients have the discretion to define
the term household in any reasonable
manner. Currently, the definition of
income refers to “family unit,” while
the phrase “household or family unit”
appears in the section on asset ceilings.
It appears that there is no difference
intended by the use of different terms in
these sections and LSC believes that it
is appropriate to simplify the regulation
to use the same single term in each
provision, without creating a
substantive change in the meaning of
either term. LSC has decided to use
“household” instead of “family unit”
because it is a simpler, more
understandable term.

As noted above, LSC does not intend
the use of the term “household” to have
a different meaning from the current
term “‘family unit.” Under current
guidance from the LSC Office of Legal
Affairs, recipients have considerable
latitude in defining the term “family
unit.” Specifically, OLA External
Opinion No. EX-2000-1011 states:

Neither the LSC Act nor the LSC
regulations define “family unit” for client
eligibility purposes. The Corporation will
defer to recipient determinations on this
issue, within reason. Recipients may
consider living arrangements, familial
relationships, legal responsibility, financial
responsibility or family unit definitions used
by government benefits agencies, amongst
other factors, in making such decisions.

LSC intends that this standard would
also apply to definitions of “household”
and the definition makes this clear.

LSC received one comment
specifically supporting the change from
“household or family unit” to
“household.” This commenter
suggested that the change would
provide “more flexibility’’ to recipients.
LSC notes that the change in the
terminology used in the regulation in
this instance is not creating any
substantive change. As noted above,
recipients already have considerable
discretion and flexibility to determine
the scope of an applicant’s household;
the change in terminology being
adopted with this final rule neither
increases nor decreases that discretion
and flexibility. LSC adopts the change
in terminology as proposed.

Throughout the course of the
rulemaking field representatives have
suggested deleting the words ‘““before
taxes” from the definition of income.
Five commenters reiterated this position
in comments on the NPRM, while one
commenter specifically opposed
deleting “‘before taxes” from the
definition of income. Such a change is
desirable, the proponents contend,
because automatically deducted taxes
are not available for an applicant’s use
and the failure to take current taxes into
account in determining income has an
adverse impact on the working poor.
While it is undoubtedly true that
automatically deducted taxes are not
available to an applicant, LSC agrees
with the other commenter that the
definition of income is not the
appropriate place in the regulation to
deal with this issue.

Taking the phrase “before taxes” out
of the definition of income would
effectively change the meaning of
income from gross income to net income
after taxes. The term income has meant
gross income since the original adoption
of the financial eligibility regulation in
1976. See 41 FR 51604, at 51606,
November 23, 1976. The maximum
income guidelines are based on the
Department of Health and Human
Services (DHHS) Federal Poverty
Guidelines amounts. DHHS” Federal
Poverty Guidelines are, by law, based on
the Census Bureau’s Federal Poverty
Thresholds, which are calculated using
gross income before taxes. 42 U.S.C.
9902(2); Office of Management and
Budget Directive No. 14 (May 1978).
Changing the definition of income
effectively from gross to net after taxes
would introduce two different uses of
the term income into the regulations
(one use in the income guidelines
published annually by LSC in Appendix
A to Part 1611 and another use in the
text of the regulation). This is
problematic in two ways.
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First, with respect to the annual
income ceiling limits, unilaterally
changing the standard from gross to net
income after taxes would arguably
exceed LSC’s authority. LSC is required
by the LSC Act to set its maximum
income guidelines in consultation with
the Office of Management and Budget
and the Governors of the states. 42
U.S.C. 29961(a)(2)(A). The annual
income ceiling agreed to by LSC, OMB
and the Governors (set at 125% of the
Federal Poverty Guidelines amounts)
was arrived at based on gross income;
changing to a net income after taxes
standard would effectively increase the
annual ceiling amounts beyond what
was agreed. LSC is concerned that it
could only undertake such an action in
consultation with OMB and the
Governors, which consultation has not
happened.

Second, adopting a net income after
taxes standard would, as one
commenter noted, increase the upper
income limit as well. This would have
the effect of further increasing the
potential eligible applicant pool.
Although LSC believes that the slight
increase in the eligible applicant pool
which will result from increasing the
upper income limit from 187.5% to
200% of the Federal Poverty Guidelines
amounts is justifiable (see discussion of
section 1611.5, below), LSC is
concerned that an additional increase in
the eligible applicant pool is not
necessary to effectively deal with the
practical problem that taxes, indeed,
represent funds unavailable to the
applicant.

It was suggested in several comments
that adopting a net income after taxes
standard is preferable because it would
be easier for recipients as they would
only have to consider “‘take home pay”
in computing income at intake.
However, as one commenter noted, take
home pay is often not simply pay net of
taxes; there are other deductions from
gross pay which an applicant could
have (e.g., 401(k) deductions, medical
savings account deductions, insurance
premium deductions, child support,
garnishments). In such cases, the
recipient would not be able to simply
determine that income equaled take
home pay, but would have to identify
and add amounts for such deductions
from gross pay back in when
determining the applicant’s income. In
addition, some, but not all, of such other
deductions from pay could qualify as
factors under the allowable exceptions
to the annual income ceiling amounts.
LSC is concerned that this would add
confusion in the income determination
process, contrary to the intent of this
rulemaking.

None of the comments supporting
removal of “before taxes” from the
definition of income addressed the
problems discussed above. Moreover,
LSC believes that the practical problem
(that taxes, indeed, are funds
unavailable to the applicant), is better
addressed by treating taxes as a separate
factor which can be considered by the
recipient in making financial eligibility
determinations. (This matter is
presented in greater detail in the
discussion of section 1611.5, below.)
Further, although LSC does not consider
defining income as gross income (rather
than net after taxes) as presenting any
“apparent preference” for non-working
applicants, permitting current taxes to
be a factor to be considered by the
recipient in making financial eligibility
determinations eliminates any such
apparent preference that may be
perceived as existing. Accordingly, LSC
declines to remove the words “‘before
taxes” from the definition of income.

In addition, LSC is moving the
information on what is encompassed by
the term ‘‘total cash receipts” into the
definition of income. LSC believes that
having this information in the definition
of income, rather than in a separate
definition will make the regulation
easier to understand, particularly as the
term ‘“‘total cash receipts” is used only
in the definition of income. In
incorporating the language on “total
cash receipts,” LSC is retaining the
current definition of the term without
any substantive amendment, but
reorganizing it to make it easier to
understand. Specifically, LSC is
separating the definition into two
sentences, one of which sets forth those
things which are included in total cash
receipts and one which sets forth those
things which are specifically excluded
from the definition of total cash
receipts. It is worth noting that the list
of items included is not intended to be
exhaustive, while the list of items to be
excluded is intended to be exhaustive.
LSC received no comments objecting to
these changes and adopts the revisions
as proposed.

Finally, LSC wishes to restate in this
preamble guidance on the treatment of
Indian trust fund monies in making
income determinations. Several
provisions of Federal law regulate
whether or not income or interests in
Indian trusts are taxable or should be
considered as resources or income for
federal benefits. See 25 U.S.C. 1407—
1408; 25 U.S.C. 117a—117c. Under the
terms of those laws, LSC has determined
that recipients may disregard up to
$2000 per year of funds received by
individual Native Americans that are
derived from income or interests in

Indian trusts from being considered
income for the purpose of determining
financial eligibility of Native American
applicants for service, and that such
funds or interests of individual Native
Americans in trust or restricted lands
should not be considered as a resource
for the purpose of LSC financial
eligibility. See LSC Office of Legal
Affairs External Opinion 99-17, August
27,1999.

As noted in External Opinion 99-17,
the exclusion applies only to funds and
other interests held in trust by the
federal government and investment
income accrued therefrom. The
following have been found to qualify for
the exclusion from income in
determining eligibility for various
government benefits: income from the
sale of timber from land held in trust;
income derived from farming and
ranching operations on reservation land
held in trust by the federal government;
income derived from rentals, royalties,
and sales proceeds from natural
resources of land held in trust; sales
proceeds from crops grown on land held
in trust; and use of land held in trust for
grazing purposes. On the other hand,
per capita distributions of revenues
from gaming activity on tribal trust
property are not protected because such
funds are not held in trust by the federal
government. Thus, such distributions
are considered to be income for
purposes of determining LSC financial
eligibility.

Total Cash Receipts

LSC is deleting the definition of “total
cash reciepts,” currently at section
1611.2(h), as a separately defined term
in the regulation. Rather, LSC has
reorganized the information contained
in the definition and moved it directly
into the definition of “income.” As
noted above, the only place the term
“total cash reciepts” is used is in the
defintion of “income” and LSC believes
that having a separate definition for
“total cash reciepts” is cumbersome and
unnecessary. LSC received no
comments objecting to this change and
adopts the revision as proposed.

Section 1611.3—Financial Eligibility
Policies

LSC is creating a new section 1611.3,
Financial Eligibility Policies, based on
requirements currently found in
sections 1611.5(a), 1611.3(a)—(c) and
1611.6. The comments generally
supported these revisions, although LSC
received a few comments suggesting
some changes to what was proposed.
LSC adopts the revisions as proposed,
with certain amendments, as discussed
below.
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The new section 1611.3 addresses in
one section recipients’ responsibilities
for adopting and implementing financial
eligibility policies. Under the new
section, the current requirement that
recipients’ governing bodies have to
adopt policies for determining financial
eligibility is retained. However, LSC is
changing the current requirement for an
annual review of these policies and
instead will now require recipients’
governing bodies to conduct triennial
reviews of policies. The Working Group
agreed that an annual review was
unnecessary and has tended to result in
rather pro forma reviews of policies.
LSC believes that a triennial review
requirement will be sufficient to ensure
that financial eligibility policies remain
relevant and will encourage a more
thorough and thoughtful review when
such review is undertaken. The section
also adds an express requirement that
recipients adopt implementing
procedures. While this is already
implicit in the current regulation, LSC
believes it is preferable for this
requirement to be expressly stated. Such
implementing procedures may be
adopted either by a recipient’s
governing body or by the recipient’s
management. LSC received several
comments supporting these changes and
no comments objecting to them.
Accordingly, LSC adopts the revisions
as proposed.

Section 1611.3 also contains certain
minimum requirements for the content
of recipient’s financial eligibility
policies. Specifically, LSC is requiring
that the recipient’s financial eligibility
policy must:

e Specify that only applicants for
service determined to be financially
eligible under the policy may be further
considered for LSC-funded service;

¢ Establish annual income ceilings of
no more than 125% of the current
DHHS Federal Poverty Guidelines
amounts;

e Establish asset ceilings; and

¢ Specify that, notwithstanding any
other provisions of the regulation or the
recipient’s financial eligibility policies,
in assessing the financial eligibility of
an individual known to be a victim of
domestic violence, the recipient shall
consider only the income and assets of
the applicant and shall not consider any
assets jointly held with the abuser.

In establishing income and asset
ceilings, the recipient will have to
consider the cost of living in the
locality; the number of clients who can
be served by the resources of recipient;
the potentially eligible population at
various ceilings; and the availability of
other sources of legal assistance. With

respect to assets of domestic violence
victims jointly held with their abusers,
this requirement applies when the
applicant has made the recipient aware
that he or she is a victim of domestic
violence.

In addition, this section permits
recipients to adopt financial eligibility
policies which provide for authorized
exceptions to the annual income ceiling
pursuant to section 1611.5 and for
waiver of the asset ceiling for an
applicant in a particular case under
unusual circumstances and when
approved by the Executive Director or
his/her designee. Finally, LSC will
permit recipients to adopt financial
eligibility policies which permit
financial eligibility to be established by
reference to an applicant’s receipt of
benefits from a governmental program
for low-income individuals or families
consistent with section 1611.4(b).

These provisions are, with two
exceptions, based directly on current
requirements with a few substantive
changes. First among the changes,
recipients will no longer be required to
routinely submit their asset ceilings to
LSC. This requirement appears to serve
little or no purpose, as compliance with
this requirement has been spotty and
LSC has taken no action to obtain the
information from recipients which have
not automatically submitted it.
Moreover, the information collected is
not being put to any routine use. In
addition, LSC has not had a parallel
requirement for the submission of
income ceilings. LSC has determined
that this requirement can be eliminated
without any adverse effect on program
compliance with or Corporation
enforcement of the regulation. LSC
received several comments supporting
this change and no comments objecting
to it. Accordingly, LSC adopts the
revision as proposed.

Another substantive change is that
recipients will be permitted to provide
in their financial eligibility policies for
the exclusion of (in addition to a
primary residence, as provided for in
the existing regulation) vehicles used for
transportation, assets used in producing
income (such as a farmer’s tractor or a
carpenter’s tools) and other assets
excluded from attachment under State
or Federal law from the calculation of
assets. In identifying other assets
excluded from attachment under State
or Federal law, LSC has in mind assets
that are excluded from bankruptcy
proceedings or other assets that may not
be attached for the satisfaction of a debt,
etc.

Most of the comments received
reiterated the position that field
representatives had expressed during

the Working Group discussions and in
comments to the November 2002 NPRM,
that the list of excludable assets should
be illustrative, rather than exhaustive.
The commenters argue that having an
illustrative rather than an exhaustive list
will provide recipients with greater
flexibility in developing asset policies
and note that many recipients already
exclude certain other assets.
Commenters alternatively suggested
some specific assets be added to the list,
such as household furnishings,
computers, and such assets which are
excluded from other governmental
benefit programs for which the
applicant is eligible. A few comments
also specifically suggested that the
exclusion for vehicles should not be
limited to vehicles needed for work.
One of these commenters noted that the
Social Security Administration has
recently changed its rules on eligibility
for Supplemental Security Income (SSI)
to exclude from an SSI applicant’s
assets one vehicle used for
transportation, without specific regard
to the particular transportation use (as
was previously the case), provided it is
not strictly a recreational vehicle such
as a dune buggy. See 70 FR 6340, at
6342—43 (February 7, 2005).

LSC believes that some of the
comments indicate that LSC was not
clear in the NPRM about the
relationship between the asset ceiling
adopted by a recipient and the list of
excludable items. Under the current
regulation recipients are required to
adopt asset ceilings based on the
economy and the relative cost of living
in the service area. Recipients are also
to take into account special needs of the
elderly, institutionalized and persons
with disabilities, along with the
reasonable equity value in work-related
equipment used to provide income.
Implicit in the requirement is the
expectation that the recipient will set its
ceiling at a level as to cover the value
of such things as household furnishings,
clothing and other personal affects of
applicant (and members of applicant’s
households) and other such assets as
applicants may reasonably be expected
to have without liquidating in the
attempt to secure legal assistance. Once
the asset ceiling has been set, the
recipient is expected to consider all of
the applicant’s assets against that
ceiling, except for the value of a
principle residence. The exclusion of a
principle residence is intended to
ensure that homeowners do not exceed
the asset ceiling just on the value of the
home.

With the NPRM, LSC proposed to
allow recipients to exclude from the
asset computation a limited number of
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additional assets which would be likely
to cause an applicant to exceed the
applicable asset ceiling without
liquidation of that or other significant
household assets. As such, LSC
continues to prefer to retain the
approach in the current regulation in
which the list of excludable assets is set
forth in toto. LSC believes that this
approach emphasizes the policy that
most assets are to be considered and
maintains a basic level of consistency
nationally with respect to this issue.
LSC continues to expect that recipients
will set asset ceilings and asset ceiling
waiver policies so as to permit
applicants to have reasonable amounts
of assets which will not count against
them in eligibility determinations and
believes that the new language does
afford recipients some additional
flexibility in developing asset ceilings,
consistent with the policy articulated
above particularly in light of the
amendment to the asset ceiling waiver
standard discussed below.

Turning to comments on the specific
proposed excludable assets, LSC agrees
that it is neither necessary nor desirable
to restrict the exclusion for vehicles to
those used for work only. There are
many situations in which a vehicle is an
applicant’s only reliable, accessible
method of transportation for vital life
activities other than work, such as
education and training activities,
reaching medical appointments, grocery
shopping, transporting children to
school or activities, etc. As such, it is
reasonable to consider such vehicles as
among the significant assets that a
recipient should be able to own and not
have counted towards the applicant’s
applicable asset ceiling. Accordingly,
LSC is amending the language in
proposed 1611.2(d)(1) which read
“vehicles required for work” and
adopting instead the language “‘vehicles
required for transportation.” Under this
formulation, the value of vehicles which
are not used for transportation, such as
vehicles used purely for recreational
activities (e.g., dune buggies, golf carts,
go-karts, and the like) would have to be
included in determining whether an
applicant’s assets exceed the recipient’s
applicable asset ceiling.

LSC declines, however, to expand the
list to include the exclusion of any
assets excluded under benefits programs
for low income persons for which the
applicant is eligible. There are myriad
benefit programs with a widely varying
range of excludable assets. Some
programs have relatively low asset
ceilings, but exclude more assets from
the calculation, while other programs
exclude fewer assets, but have higher
asset ceilings. If LSC were to include all

assets excludable under all benefits
program for low-income individuals, the
relative national consistency which LSC
believes is important would be
impeded. As noted above, LSC believes
that the revised language does afford
recipients sufficient additional
flexibility in developing asset ceiling
policies.

As noted above, LSC is changing the
asset ceiling waiver standard slightly.
The current regulation permits waiver
in “unusual or extremely meritorious
situations;” the new rule permits waiver
in “unusual circumstances.”” The
Working Group determined that the
current language is unnecessarily
stringent and that it is unclear what the
difference is intended to be between
“unusual” and “extremely meritorious.”
It was suggested in the Working Group
that the standard should be “where
appropriate.” LSC, however, felt that the
regulation should continue to reflect the
policy that waivers of the asset ceilings
should only be granted sparingly and
not as a matter of course. The Working
Group agreed that the revised language
accomplishes this goal, while providing
some additional appropriate discretion
to recipients. In addition, where the
current rule requires all waiver
decisions to be made by the Executive
Director, LSC proposed to permit those
decisions to be made by the Executive
Director or his/her designee. LSC
believes it is important that a person in
significant authority be involved in
making asset ceiling waiver decisions,
but recognizes that, especially as more
recipients have consolidated and now
serve larger areas, it is important for
recipients to have the discretion to
delegate certain authority to regional or
branch office managers or directors to
increase administrative efficiency. LSC
received several comments supporting
this change and no comments objecting
to it. Accordingly, LSC adopts the
revision as proposed.

The first totally new element is the
language regarding victims of domestic
violence. This new language
implements LSC’s FY 1998
appropriations law. Specifically, section
506 of that act provides:

In establishing the income or assets of an
individual who is a victim of domestic
violence, under section 1007(a)(2) of the
Legal Services Corporation Act (42 U.S.C.
2996f(a)(2)), to determine if the individual is
eligible for legal assistance, a recipient
described in such section shall consider only
the assets and income of the individual and
shall not include any jointly held assets.

Public Law 105-119, 111 Stat. 2440
(November 26, 1997). Although this law
has been in effect since 1997, it has
never been formally incorporated into

Part 1611. Nevertheless, this provision
of law applies regardless of whether it
appears in the regulation. However,
incorporating this language into the
regulation is appropriate, particularly in
light of the goal of this rulemaking to
clarify the requirements relating to
financial eligibility determinations.2

LSC received one comment asking
whether this proposal means that the
financial eligibility of an applicant who
is the victim of domestic violence is to
be determined solely on the basis of the
applicant’s income and assets, without
regard to the income and assets of other
members of the household (beyond the
alleged perpetrator of the domestic
violence). LSC intended that the income
of the alleged perpetrator and assets
jointly held by the applicant with the
alleged perpetrator must be disregarded
in assessing the financial eligibility of
the applicant, but that income and
assets not jointly held with the alleged
perpetrator of other members of the
household (as defined by the recipient)
would have to be considered in the
financial eligibility assessment. LSC
acknowledges that the language of the
statute (and LSC’s originally proposed
implementation thereof) could be read
so as to suggest that only the applicant’s
individual income and assets may be
counted. However, LSC believes that
such a reading would require a
substantive change to the financial
eligibility requirements that Congress
did not intend.

At the time of adoption of section 506,
the regulation permitted recipients to
take into account an applicant’s ability
to access certain assets (including assets
of alleged perpetrators of domestic
violence) and permitted recipients to
consider the applicant’s lack of access to
the alleged perpetrator’s income as an
“other significant factor related to the
inability to afford legal assistance.” 45
CFR 1611.6(d); 1611.5(b)(1)(E).
However, in some cases, the victim’s
household income including the income
of the alleged perpetrator was above the
upper income limit, such that the
recipient was not able to even apply the
“significant other factors” factor to
make a determination of eligibility and
in some cases there was a problem
related to the extent to which the victim
could access household assets over

2This point is demonstrated by the fact that LSC
received one comment specifically supporting the
implementation of section 506 into Part 1611 on the
basis that the new language in 1611 would provide
recipients with enhanced ability to provide legal
assistance to victims of domestic violence. Rather,
the incorporation of this statutory mandate into the
regulation at this time does not create any
substantive change in the authority and
responsibility recipients have had with respect to
this issue since 1997.
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which the alleged perpetrator had joint
control. Thus, the practical problem
addressed by section 506 is that in many
cases a victim of domestic violence
cannot draw upon the income or assets
of the alleged perpetrator (including
jointly held assets) as a source of funds
with which to obtain private legal
assistance.

As the report language accompanying
Public Law 105-119 notes, Congress
was “aware that the current statute and
regulations * * * already provide for
such determinations to be made’” but
“given concerns regarding access to the
legal system for victims of domestic
violence, the conferees have included
this provision to provide greater clarity
regarding this matter.” H. Rpt. 105—405,
p- 186. This indicates that Congress did
not intend to require significant changes
to LSC’s regulations on financial
eligibility, but rather only that Congress,
in adopting section 506, wanted to
ensure that the income and assets of the
alleged perpetrator (which are generally
under the control of the perpetrator and
which the victim cannot readily access)
not render the victim financially
ineligible for legal assistance. As the
regulation did not then provide for
disregarding the income and assets of
other members of the victim’s
household not jointly held with the
alleged perpetrator in the assessment of
the victim’s financial eligibility, LSC
does not believe Congress was
attempting to change the general
requirement that LSC consider the
income and assets of other members of
the victim’s household in making
financial eligibility determinations as
long as they are available to the victim.

In light of the foregoing, LSC is
amending section 1611.3(e) to make this
clearer by revising it to read:

Notwithstanding any other provision of
this Part, or other provision of the recipient’s
financial eligibility policies, every recipient
shall specify as part of its financial eligibility
policies that in assessing the income or assets
of an applicant who is a victim of domestic
violence, the recipient shall consider only
the assets and income of the applicant and
members of the applicant’s household other
than those of the alleged perpetrator of the
domestic violence and shall not include any
assets held by the alleged perpetrator of the
domestic violence, jointly held by the
applicant with the alleged perpetrator of the
domestic violence, or assets jointly held by
any member of the applicant’s household
with the alleged perpetrator of the domestic
violence.

LSC also received a comment
requesting clarification of whether the
special rule applies in all cases
involving a victim of domestic violence
or only in cases in which the request for
assistance is related to alleviating the

domestic violence or involves the
perpetrator as an adverse party. Neither
the statute (nor the accompanying report
language) specify that the request for
legal assistance must relate to
alleviating the domestic violence or
require the perpetrator to be an adverse
party. As such, as noted above, the
special rule applies at any time when
the applicant has made the recipient
aware that he or she is a victim of
domestic violence. LSC does not find it
likely that applicants who are victims of
domestic violence identify themselves
as such in seeking legal assistance in
matters wholly unrelated to the
domestic violence. However, if an
applicant seeking assistance with an
unrelated matter self-identifies as a
victim, LSC believes that this would
likely be done as a way of explaining
why certain income and/or assets are
unavailable for use in obtaining private
legal assistance. As such, the rationale
of the special rule would appear to be
satisfied and recipients should have the
ability to disregard the perpetrator’s
income and assets (including jointly
held assets) in such situations. LSC does
not believe the risk that an applicant
would self-identify as a domestic
violence victim in order to circumvent
the financial eligibility requirements is
significant and is confident a recipient
would explore the situation further if
the recipient suspected the claims of the
applicant were specious.

Finally, LSC has decided to permit
recipients to adopt financial eligibility
policies which permit financial
eligibility to be established by reference
to an applicant’s receipt of benefits from
a governmental program for low-income
individuals or families consistent with
section 1611.4(b). This issue is
discussed in greater detail below.

Section 1611.4—Financial Eligibility for
Legal Assistance

This section sets forth the basic
requirement that recipients may provide
legal assistance supported with LSC
funds only to those individuals whom
the recipient has determined are
financially eligible for such assistance
pursuant to their policies, consistent
with this Part. This section also contains
a statement that nothing in Part 1611
prohibits a recipient from providing
legal assistance to an individual without
regard to that individual’s income and
assets if the legal assistance is supported
wholly by funds from a source other
than LSC (regardless of whether LSC
funds were used as a match to obtain
such other funds, as is the case with
Title III or VOCA grant funds) and the
assistance is otherwise permissible
under applicable law and regulation.

This section further provides that a
recipient may find an applicant to be
financially eligible if the applicant’s
assets are at or below the recipient’s
applicable asset ceiling level (or the
ceiling has been properly waived) and
the applicant’s income is at or below the
recipient’s applicable income ceiling, or
if one or more of the authorized
exceptions to the ceiling applies. These
provisions are based on existing
provisions found in sections 1611.3,
1611.4 and 1611.6. As revised, the new
provisions do not represent a
substantive change, but LSC believes
having the basic statements as to who
may be found to be financially eligible
for assistance in one section makes the
regulation much clearer. In addition,
where the existing regulation uses a
construction that speaks to when a
recipient may provide legal assistance,
the new language emphasizes the point
that the requirements speak only to
determinations of financial eligibility
and not to decisions regarding whether
or not to actually provide legal
assistance. LSC received several
comments supporting these changes and
no comments opposing these changes.
Accordingly, LSC adopts the revisions
as proposed.

LSC is also incorporating into this
section a significant substantive change
to the regulation. Consistent with
section 1611.3 as discussed above the
regulation will now permit recipients to
determine an applicant to be financially
eligible because the applicant’s income
is derived solely from a governmental
program for low-income individuals or
families, provided that the recipient’s
governing body has determined that the
income standards of the governmental
program are at or below 125% of the
Federal Poverty Guidelines amounts.
For many recipients, a significant
proportion of applicants rely on
governmental benefits for low-income
individuals and families as their sole
source of income. In order to qualify for
these benefits, such persons have
already been screened by the agency
providing the benefits (using an
eligibility determination process that is
at least as strict as the one required
under LSC regulations) and determined
to be financially eligible for those
benefits. In Working Group discussions,
many representatives of the field noted
that if they could rely on the
determinations made by these agencies
without having to otherwise make an
independent inquiry into financial
eligibility, it would substantially ease
the administrative burden involved in
making financial eligibility
determinations.
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The Working Group also noted that
current LSC practice permits recipients
to determine that an applicant’s assets
are within the recipient’s asset ceiling
level without additional review if the
applicant is receiving govermental
benefits for low-income individuals and
families, eligibility for which includes
an asset test. Key to this practice is that
the recipient’s governing body has to
take some identifiable action to
recognize the asset test of the
governmental benefit program being
relied upon. This ensures that the
eligibility standards of the governmental
program have been carefully considered
and are incorporated into the overall
financial eligibility policies adopted and
regularly reviewed by the recipient’s
governing body. As this practice has
proved efficient and effective, it was
determined that a parallel process could
also be adopted for income screening
and that these practices should be
expressly included in the regulations. It
is important to note that this provision
would only apply to applicants whose
sole source of income is derived from
such benefits. Applicants who also have
income derived from other sources
would be subject to an independent
inquiry and assessment of financial
eligibility.

LSC received several comments
supporting these changes and one
comment suggesting expanding this
authority to permit recipients to make a
determination that an applicant is
financially eligible on the basis of
receipt of governmental benefits for low
income persons even when the
applicant has another source of income,
provided that the applicant’s additional
income was counted in determining
eligibility for a governmental benefit
program for low income persons (such
as supplemental security income (SSI),
in which the benefit is decreased as an
offset to the other income). LSC is
concerned that in such situations it
cannot be guaranteed that an applicant’s
income would of necessity remain
below the recipient’s applicable income
ceiling. The SSI program, for example,
does not offset all other income dollar
for dollar. Thus, an individual living
alone whose income is solely derived
from SSI will have an income of $579/
month, while an individual living alone
receiving Social Security income of $99
will receive an SSI payment of $500/
montbh, for a total income of $599/
month, and an individual living alone,
with a monthly earned income of $317
and a state governmental benefit
payment of $15/month, will receive an
SSI benefit of $463/month, for a total
monthly income of $795/month. See,

Understanding Supplemental Security
Income, Social Security Administration
Web site, http://www.ssa.gov/notices/
supplemental-security-income/text-
income-ussi.htm. With the streamlined
financial eligibility determination
requirements LSC is adopting, LSC
believes that performing a full financial
eligibility screen on persons having
income derived from sources in
addition to governmental benefits for
low income persons does not present an
undue administrative burden and is
necessary to ensure that only those who
meet the recipient’s financial eligibility
criteria (based on applicable LSC laws
and regulations) are determined to be
financially eligible for LSC-funded legal
assistance. Accordingly, LSC declines to
expand the scope of § 1611.4(c) and
adopts the revisions as proposed.

LSC received one achitional comment
about the basic financial eligibility
criteria for LSC-funded legal assistance.
This commenter suggested that the
determination of an applicant’s
financial eligibility be conditioned
somehow upon the financial
circumstances of the adverse party(ies)
with whom the applicant has the
problem for which the legal assistance
is sought. LSC’s financial eligibility
requirements are based upon the
statutory mandate that the eligibility of
clients be based upon the assets and
income of the applicant, the fixed debts,
medical expenses and other factors
which affect the applicant’s ability to
afford legal assistance, and the cost of
living in the locality. See 42 U.S.C.
2996f(a)(2)(B). With the exception of the
cost of living in the locality, all of the
criteria set forth in the LSC Act relate to
the ability of the applicant to afford
legal assistance. There is no suggestion
in either the Act itself or in its
legislative history, that the financial
circumstances of adverse parties are at
all relevant to the determination of an
financial eligibility of the applicant.
Moreover, LSC believes that
conditioning a determination of
financial eligibility upon the financial
situation of adverse parties would
unfairly discriminate against some
persons who are otherwise unable to
afford private legal assistance and
would be inconsistent with LSC
statutory mission of fostering equal
access to justice. See 42 U.S.C. 2996.
Accordingly, LSC declines to add as a
criteria for determining financial
eligibility an assessment of the financial
situation of potential or actual adverse
parties.?

3 This commenter also suggested that LSC adopt
requirements relating to the regular sharing among
the various parties to a case of information about

Section 1611.5—Authorized Exceptions
to the Annual Income Ceiling

This section provides for authorized
exceptions to the annual income ceiling.
The language, like the current language
of sections 1611.4 and 1611.5, on which
it is based, is permissive. A recipient is
at liberty to include some, none, or all
of the authorized exceptions discussed
below in its financial eligibility policies.
Thus, to the extent a recipient chooses
to avail itself of the authority provided
in this section, a recipient is permitted
to determine a particular applicant is
financially eligible for assistance,
notwithstanding that the applicant’s
income is in excess of the recipient’s
applicable income ceiling, if the
applicant’s situation fits within one or
more of the authorized exceptions. In
making such determinations, however,
the recipient will also have to detemine
that the applicant’s assets are at or
below the recipient’s applicable asset
ceiling (or the ceiling would have had
to have been waived). This requirement
is consistent with the current regulation,
but is affirmatively stated for greater
clarity. LSC received one comment
specifically supporting this clarification
and LSC adopts the language as
proposed.

Under the revised section, there are
two situations in which an applicant’s
income could exceed the recipient’s
income ceiling without an absolute
upper limit: (1) Where the applicant is
seeking to maintain governmental
benefits for low-income individuals and
families; and (2) where the executive
director (or his/her designee)
determines, on the basis of
documentation received by the
recipient, that the applicant’s income is
primarily committed to medical or
nursing home expenses and, in
considering only that portion of the
applicant’s income which is not so
committed, the applicant would
otherwise be financially eligible.

The first instance represents a new
addition to the regulation. Currently, an
applicant seeking to obtain
governmental benefits for low income
persons may be deemed financially
eligible if the applicant’s income does
not exceed 150% of the LSC national
eligibility level. The existing regulation,
however, does not specifically address
applicants seeking to maintain such
benefits. Thus, under the current
regulation, an applicant whose income

costs expended by all parties (including hours and
costs for attorney time) during the course of a
recipient’s representation of a client. This
suggestion does not address financial eligibility
determinations or the retainer agreement
requirements. As such, it is outside the scope of this
rulemaking and is not further addressed.
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is over the income ceiling but under
150% of the LSC national eligibility
level may be deemed financially eligible
for assistance in obtaining benefits, but
not for assistance in maintaining them.
Thus, the applicant seeking assistance
to maintain benefits would have to be
turned down, but that same applicant
could then be found financially eligible
for assistance to re-obtain such benefits
once the benefits were lost.
Accordingly, LSC is addressing this
problem in the regulation. However,
unlike the situation in obtaining the
benefits, in seeking to maintain benefits
LSC considers an upper limit on income
unnecessary since in such cases the
applicant’s income will necessarily be
rather limited (for the applicant to have
been eligible in the first place for the
benefits he or she is seeking to
maintain). LSC received several
comments supporting these changes and
no comments opposing them.
Accordingly, LSC adopts the revisions
as proposed.

The second instance is taken from
section 1611.5(b)(1)(B) of the current
regulation addressing instances in
which the applicant’s income is
primarily devoted to medical or nursing
home expenses and does not represent
a substantive change in the current
regulation. LSC is now specifying in the
regulation, however, that in such cases
the recipient is required to make a
determination of financial eligibility
with regard to the applicant’s remaining
income. The existing regulation could
be read to permit an applicant with an
income of $300,000 to be deemed
financially eligible if $250,000 of the
income is devoted to nursing home
expenses, notwithstanding that the
applicant’s remaining income is
$50,000—substantially in excess of the
income ceiling. This situation is not
intended, and, indeed, LSC has no
reason to believe recipients are serving
such persons. However, consistent with
the overall goal of clarifying the
regulation, LSC believes that a
requirement that an applicant must be
otherwise financially eligible
considering only that portion of the
applicant’s income which is not devoted
to medical or nursing home expenses
should be clearly set forth in the
regulation.

LSC received several comments
generally supporting this change (and
none opposing it) but asking LSC to
delete the requirement that the
determination that the applicant’s
income is primarily committed to
medical or nursing home expenses be
made by the Executive Director or his/
her designee. These commenters argued
that removing this requirement would

afford recipients greater administrative
flexibility in making financial eligibility
determinations. The existing rule,
however, does requires that the
Executive Director make determinations
regarding whether an applicant’s
income is primarily committed to
medical or nursing home expenses. LSC
believes it is important to continue this
requirement in this instance because a
recipient is making a determination of
financial eligibility for an applicant
whose income exceeds the otherwise
absolute upper limit of the income
ceiling, and such a determination
should be made by a person in
significant authority.4 This is similar to
the LSC view regarding decisions to
waive the asset ceiling. LSC does
understand, however, that it is
important for recipients to have the
discretion to delegate certain authority
to regional or branch office managers or
directors to increase administrative
efficiency. This is why LSC proposed
broadening the existing rule to permit
the Executive Director to designate a
responsible individual to make such
determinations. LSC believes that this
approach provides additional
administrative flexibility to recipients
yet is consistent with the underlying
policy. Accordingly, LSC adopts the
revision as proposed.

LSC is also permitting exceptions for
certain situations in which the
applicant’s income is in excess of the
recipient’s applicable income ceiling,
but does not exceed 200% of the
applicable Federal Poverty Guidelines
amount. At the outset, LSC notes that
this section changes the current upper
income limit of 150% of the LSC
national income guidelines amount,
which is 150% of 125% of the Federal
Poverty Guidelines amounts, or 187.5%
of the Federal Poverty Guidelines
amounts. Under the new regulation, the
maximum upper limit increases to
200% of the Federal Poverty Guidelines
amounts. Consequently, recipients will
be able to consider applicants having
slightly higher incomes than was
previously possible. (For example, the
2005 LSC income guideline for a
applicant in a three member household
in the 48 contiguous states and the
District of Columbia is $20,113. Under
the existing rule, the maximum upper

4 This situation is distinguishable from the other
exception to the absolute income limit relating to
applicants seeking to maintain governmental
benefits for low income persons. As noted above,
in those instances, the applicant’s income will
already be rather limited, even if exceeding the
absolute income ceiling. In the medical/nursing
home expenses situation, this may not be the case
and the applicant’s income may be considerably in
excess of the ceiling.

income limit for an applicant with a
three member household is $30,170;
under the new rule the maximum
income limit for that household will be
$32,180.) This action will slightly
increase the pool of potential applicants
for service. However, LSC believes that
this slight increase in the eligible
applicant pool will not have a negative
impact on the quantity or quality of
services delivered. Rather, this change
recognizes the changing demographic of
the legal services client base, which
now increasingly includes the working
poor. Moreover, amending the rule to
increase the upper limit to 200% of the
Federal Poverty Guidelines amounts
will further simplify the regulation,
which will aid grantees and their staff
in making financial eligibility
determinations. LSC received several
comments strongly supporting this
change, including one comment which
noted that the change will allow for
significant improvement in facilitating
service collaboration and referrals
among LSC and non-LSC service
providers in many states because 200%
of the Federal Poverty Guidelines
amounts is used as an upper limit for
income eligibility for a wide variety of
programs providing services to low
income persons. LSC received no
comments opposing this change. LSC
accordingly adopts this revision as
proposed.

Turning to the exceptions, LSC is
retaining the current exception for
individuals seeking to obtain
governmental benefits for low-income
individuals and families. Second, LSC is
adding an exception for individuals
seeking to obtain or maintain
governmental benefits for persons with
mental and/or physical disabilties.
Many disability benefit programs
provide only subsistance support and
those individuals should be treated the
same way as those seeking to obtain
benefits available on the basis of
financial need. However, many persons
with disabilties who are eligible for
disability benefits may not be
particularly economically
disadvantaged and should not be
eligible for legal assistance simply by
virtue of eligibility for such disability
benefits. Therefore, those applicants
must have incomes below 200% of the
applicable poverty level in order to be
considered financially eligible for LSC-
funded services. LSC received several
comments supporting these provisions
and no comments opposing them.
Accordingly, LSC adopts these
exceptions as proposed.

Finally, the revised regulation
maintains the current authorized
exceptions found in the factors listed in
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current section 1611.5. Specifically, the
recipient will be permitted to determine
an applicant whose income is below
200% of the applicable Federal Poverty
Guidelines amount to be financially
eligible for legal assistance supported
with LSC funds based on one or more
enumerated factors that affect the
applicant’s ability to afford legal
assistance. As in the current regulation,
recipients will not be required to apply
these factors in a “spend down”
fashion. That is, although recipients are
permitted to do so, they are not required
to determine that, after deducting the
allowable expenses, the applicant’s
income is below the applicable income
ceiling before determining the applicant
to be financially eligible. The regulation
is also amended to clarify that the
factors apply to the applicant and
members of the applicant’s household.
The factors proposed are identical to the
ones in the current regulation, with the
following exceptions:

e The factor relating to medical
expenses is restated to make clear that
it refers only to unreimbursed medical
expenses, but that medical insurance
premiums are included;

e The factor relating to employment
expenses is reorganized for clarity and
would expressly include expenses
related to job training or educational
activities in preparation for
employment;

¢ The factor relating to expenses
associated with age or disability no
longer refers to resident members of the
family as a reference to the applicant or
members of the applicant’s household
has been incorporated elsewhere in this
section of the regulation;

e The factor relating to fixed debts
and obligations is amended to read only
“fixed debts and obligations;”

e A new factor, “current taxes” is
added to the list.

With regard to “fixed debts and
obligations,” the current regulation
provides little guidance as to what is
meant by this term, except to
specifically include unpaid taxes from
prior years. LSC has decided to simply
use the term “fixed debts and
obligations,” while providing guidance
in the preamble as to what is
encompassed by the term. LSC believes
that this approach will provide
recipients with flexibility in applying
the rule, while providing more guidance
than could easily be contained in
regulatory text.

Prior guidance from the LSC Office of
Legal Affairs has stated that, “in the
absence of any regulatory definition or
guidance as to the meaning of ‘fixed
debts and obligations,” the common
meaning of the term applies” and that

it encompasses debts fixed as to both
time and amount. See Letter of
November 1, 1993 from J. Kelly Martin,
LSC Assistant General Counsel, to
Stephen St. Hilaire, Executive Director,
Camden Regional Legal Services, Inc.
Examples of such “fixed debts and
obligations’” would include mortgage
payments, rent, child support, alimony,
business equipment loan payments, and
unpaid taxes from prior years. LSC
intends that this term also include rent
in addition to mortgage payments.
Previous OLA opinions have addressed
mortgage payments but not rent and rent
has, heretofore, not been considered a
fixed debt. LSC now sees no rational
distinction between the two for the
purposes of this regulation; in addition,
LSC received several comments
supporting the inclusion of rent as a
fixed debt or obligation and no
comments opposed. Therefore LSC will
treat rent and mortgage expenses in a
similar manner.

The term ‘““fixed debts and
obligations,” however, is not without
limit. It is not intended to include
expenses, such as food costs, utilities,
credit card debt, etc. These types of
debts are usually not fixed as to time
and amount. The Working Group
considered whether there were
additional factors which should be
enumerated in this section and several
members of the Working Group
proposed adding other factors, such as
utilities, to the list. Several commenters
supported adding utilities to the overall
list of factors. Although, as the
commenters note, applicants must pay
for some measure of utilities, the same
can be said for clothing and food, which
are also certainly basic necessary
expenses. However, these sorts of costs
have never been covered by the types of
expenses which recipients are generally
permitted to consider in determining
the ability of an applicant to afford legal
assistance. With the exception of
housing expenses (which fall under the
heading of fixed debts and obligations,
a category which does not generally
include utilities because utility bills are
not typically fixed as to time and
amount), the other factors represent
expenses for items which may not be
particularly extraordinary, but which
are for things other than the most basic
necessities. Accordingly, LSC declines
to add utilities to the list of fixed debts
and obligations.

Related to the treatment of utilities,
two commenters supported the idea LSC
clarify that recipients have the
flexibility to consider unusually high
utility costs as an “other significant
factor’” under section 1611.5(a)(vii). LSC
agrees that, under certain unusual

circumstances, utility bills could be
considered an “other significant factor”
affecting an applicant’s ability to afford
legal assistance. LSC does not intend
that section 1611.5(a)(vii) be used to
routinely consider applicants’ utility
costs. This is true even if utility costs
are typically high for an applicant
because, for example, the applicant lives
in a very hot or very cold area of the
country. However, there may be
circumstances in which an area of the
country suffers a period of unusually
hot or cold weather, or perhaps a
discreet time period in which heating
oil or gas prices are significantly higher
than the normal range of prevailing
prices. In addition, an individual
applicant may have unusually high
utility bills because of a malfunctioning
furnace or some other problem with
their home that they cannot get their
landlord to fix or that they cannot afford
to fix themselves. In such unusual
circumstances, it could be appropriate
for a recipient to take into account the
extra amount of utility costs incurred by
an applicant as an “other significant
factor” in making a financial eligibility
determination.

As noted above, another issue is
whether to include current taxes within
the scope of the term “fixed debts and
obligations.” Prior to 1983, Part 1611
included current taxes along with past
due unpaid taxes as a fixed debt. When
the regulation was changed in 1983, the
reference to taxes was amended to refer
only to unpaid prior year taxes. This
change was justified on the basis that
the 1611.5 factors were intended to
account only for “special
circumstances” affecting the ability to
afford legal assistance. See 48 FR 54201
at 54203 (November 30, 1983). However,
given that other types of expenses
included in the list do not seem to be
particularly “special” (e.g., mortgage
payments; child care expenses), LSC no
longer finds this explanation persuasive.
Rather, LSC believes that the exclusion
of current taxes, but not prior unpaid
taxes, from the list of factors which
recipients’ may consider under
exceptions to the income ceiling has the
effect of punishing those persons who
are in compliance with the law in favor
of persons who are delinquent in their
legal responsibility to pay taxes.
Moreover, as noted above, applicants for
legal services are increasingly the
working poor. Excluding current taxes
has a disproportionate effect on
applicants who work versus applicants
who do not work. Consequently, in the
November 2002 NPRM, LSC proposed
including current taxes within scope of
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the term ““fixed debts and obligations”
(as they had been prior to 1983).

When the Operations and Regulations
Committee once again addressed this
issue, field representatives reiterated
their recommendation that the term
“income” should be defined as income
after taxes. LSC continues to believe, as
noted above, that effectively defining
income as net income, while the LSC
income guidelines (and the underlying
DHHS Federal Poverty Guidelines
amounts on which the LSC guidelines
are based) are calculated on the basis of
gross income would make the regulation
internally inconsistent. Rather, LSC
believes that considering taxes as a
factor which can be considered by the
recipient in making financial eligibility
determinations addresses the practical
problem raised by the commenters.
However, the Committee considered
current taxes as a fundamentally
different kind of expense than the other
expenses falling within the scope of
“fixed debts or obligations.”” Instead, the
Committee recommended, and the
Board agreed, that current taxes should
be a separate category of authorized
exception to the annual income ceiling.
Accordingly, LSC proposed adding a
new subsection (iv) to section
1611.5(a)(4) and specifically invited
comment on the proposed addition of
an authorized exception for current
taxes and on the appropriate scope and
specific terminology which LSC should
use to describe and define this proposed
exception.

LSC received numerous comments
reiterating the position that “income”
should be defined as net after taxes, but
that in the alternative (should LSC
retain income as gross income)
supported the proposal to include
current taxes as a separate factor which
recipients may consider as an
authorized exception to the income
ceiling. The one comment LSC received
supporting LSC’s proposal to retain the
phrase “before taxes” in the definition
of income expressly supported also
treating current taxes as a separate factor
which recipients may consider as an
authorized exception to the income
ceiling. All of these commenters also
supported including a discussion in the
preamble of what taxes should be
included in the scope of the term
“current taxes” rather than specifying a
particular list in the text of the
regulation. LSC agrees that such an
approach is preferable. LSC believes
that permitting some flexibility in the
scope of the term “current taxes” is
appropriate and in keeping with the
intent of this rulemaking, although LSC
also believes that the term ‘“‘current
taxes”” should not be without limits.

Thus, LSC intends that “current taxes”
should include local, State and Federal
income and employment taxes, Social
Security and Medicare taxes, and local
property taxes (including special
property tax assessments) but not sales
taxes or excise fees, such as airline
ticket fees, hotel occupancy taxes, gas
taxes, cigarette taxes, etc. Past tax debts,
having become fixed debts owing,
remain a fixed debt or obligation which
recipients may consider under that
factor.

Section 1611.6—Representation of
Groups

The eligibility of groups for legal
assistance supported with LSC funds
was a subject of extensive discussion
among both the members of the Working
Group and at the 2004 and 2005
meetings of the current Operations and
Regulations Committee. Prior to 1983,
the regulation permitted representation
of groups that were either primarily
composed of eligible persons, or which
had as their primary purpose the
furtherance of the interests of persons in
the community unable to afford legal
assistance. In 1983, the regulation was
amended to preclude the use of LSC
funds for the representation of groups
unless they were composed primarily of
individuals financially eligible for
service.

During the Working Group meetings,
representatives from the field proposed
that LSC revise the regulation to once
again permit the representation of
groups which, although not primarily
composed of eligible persons, have as a
primary function the delivery of
services to, or furtherance of the
interests of, persons in the community
unable to afford legal assistance.
Examples of such a group might be a
food bank or a rural community
development corporation working to
develop affordable housing in an
isolated community. Field
representatives noted that in such cases,
there may not be local counsel willing
to provide pro bono representation and
that the group might not otherwise be
able to afford private counsel. Further,
the field representatives noted that
restricting recipients to representing
with LSC funds only those groups
primarily composed of eligible
individuals prevents them from
providing legal assistance in the most
efficient manner possible as other
groups may be better able to accomplish
results benefitting more members of the
eligible community than would
representation of eligible individuals or
groups composed primarily of such
individuals. Field representatives also
noted that the rule requires that the

group would have to provide
information showing that it lacks and
has no means of obtaining the funds to
retain private counsel, so that the rule
would not permit representation of well
funded groups.

The LSC representatives were
concerned that allowing the use of LSC
funds to support the representation of
groups not composed primarily of
eligible clients would be problematic. In
the examples given, the “primary
function” of the group is easily
discernable. It may be, however, that
there is or can be a wide variety of
opinion on what the “primary function”
of any group is and on what is “in the
interests” of the eligible client
community. The LSC representatives
were concerned that the risk and effort
related to articulating and enforcing a
necessarily subjective standard would
be inappropriate. Rather, LSC
representatives were of the opinion that
already scarce legal services resources
would be better devoted to providing
assistance to eligible individuals or
groups of eligible individuals. In the
end, the Working Group did not achieve
consensus on this issue and the Draft
NPRM did not propose to permit the
representation of groups other than
those primarily composed of eligible
individuals.

In its deliberations on the Draft
NPRM, the prior Board’s Operations and
Regulations Committee acknowledged
the legitimacy of the concerns of the
LSC representatives, but determined
that the value of permitting the
representation of groups having a
primary function of providing services
to, or furthering the interests of, those
who would be financially eligible
outweighed any risks attendant upon
such representation. In approving the
recommendation of the Committee, the
Board directed that the Draft NPRM be
amended to propose permitting such
representation (including any
conforming amendments necessary)
prior to publication of the NPRM for
comment. The NPRM published in
November 2002 reflected this direction.

When the new Operations and
Regulations Committee considered this
issue, field representatives once again
supported changing the regulation to
permit the representation of groups
having as their primary function the
provision of services to, or furthering
the interests of, those who would be
financially eligible (providing the group
could demonstrate its inability to afford
to retain private counsel), while LSC
Management initially once again
supported permitting only the
representation of groups primarily
composed of eligible individuals.
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However, upon further reflection and
consideration of the arguments made by
the field and the comments made by
members of the Operations and
Regulation Committee, LSC
Management ultimately recommended
that the regulation could be broadened
to permit the representation, in addition
to groups primarly composed of eligible
individuals, groups which have as a
primary activity the delivery of services
to persons who would be eligible.
Management continued to recommend
that the regulation not permit the
representation of groups whose primary
activity is the “furtherance of the
interests of”” persons who would be
eligible.

The Board agreed that permitting LSC
recipients to use LSC funds for the
representation of groups which provide
services to low income persons is
consistent with the LSC mission and
could be an efficient use of LSC
resources, provided that the legal
assistance is related to the services the
group provides. The Board also agreed
that extending the permissible use of
LSC funds for the representation of
groups whose primary activity is the
“furtherance of the interests of”” low
income persons would not be
appropriate because of the necessarily
subjective nature of determining what is
in the “furtherance of the interests of”
low income persons.

Accordingly, LSC proposed to permit
a recipient to provide legal assistance
supported with LSC funds to a group,
corporation, association or other entity
if the recipient has determined that the
group, corporation, association or other
entity lacks and has no practical means
of obtaining private counsel in the
matter for which representation is
sought and either:

(1) The group, or for a non-
membership group, the organizing or
operating body of the group, is primarily
composed of individuals who would be
financially eligible for legal assistance
under the Act; or

(2) The group has as a principal
activity the delivery of services to those
persons in the community who would
be financially eligible for LSC-funded
legal assistance and the legal assistance
sought relates to such activity.

Under the proposal, any group
seeking LSC-funded legal assistance
would have to lack, and have no
practical means of obtaining, the funds
to obtain private counsel. LSC received
no comments opposing this proposal
and adopts it as proposed. LSC notes
that there are instances in which a
group without funds to pay for private
legal counsel may, nonetheless, be able
to obtain pro bono private counsel,

although there are many instances in
which no such pro bono private counsel
is available. LSC understands that
recipients currently take into account
the availability of pro bono private
counsel when determining whether to
accept an eligible group as a client. LSC
expects that this practice will continue.

Proposed subsection (1) above,
relating to the eligibility and
representation of groups composed
primarily of eligible individuals,
represents the practice under the
current section 1611.5(c). The new rule
is intended to have the same
interpretation of “primarily composed”
that has developed and been adopted in
practice over the years since 1983. In
the case of membership groups, at least
a majority of the members would have
to be individuals who would be
financially eligible; in the case of non-
membership groups, at least a majority
of members of the governing body
would have to be individuals who
would be financially eligible. LSC
received no comments opposing this
proposal and adopts it as proposed.

The latter instance (proposed
subsection (2), above) represents a
variation on one of the situations
permitted by the pre-1983 rule, although
the language has been revised to focus
on ‘“principal activity” rather than
“primary purpose’ (or ‘“‘primary
activity”’) and the rule permits only the
representation of groups which have as
a principal activity the delivery of
services to low income persons.
Limiting permissible representation to
groups which have as a “principal
activity” the provision of services to low
income persons and the exclusion of
groups which act in the “furtherance of
the interest of the poor” are intended to
make the analysis required in
determining the permissibility of the
representation more objective.

All but one of the comments strongly
supported the addition of groups having
as a principal activity the delivery of
services to those persons in the
community who would be financially
eligible for legal assistance.> The
commenters stated that this change, if
adopted, will provide recipients with
much needed flexibility to address
pressing legal needs of low income
persons in their communities. One
comment noted in particular that
providing legal assistance to human
services organizations results in positive
benefits to thousands of low income
individuals and is generally very much
supported by local communities.
Examples cited by the commenter

5The remaining comment did not address this
aspect of the proposed rule.

include helping a domestic violence
shelter keep its residents’ information
confidential and providing legal
assistance in the creation of an indigent
health care plan providing free medical
services to low income persons.

Although the Office of Inspector
General (OIG) did not file separate
comments on the NPRM, the OIG has
previously raised a question as to
whether permitting the representation of
groups not comprised of eligible clients
is problematic because, in its view,
neither the LSC Act itself nor the
legislative history endorse the premise
that LSC may permit the representation
of groups that are not composed of
eligible clients. Although LSC
appreciates the OIG’s comments, LSC
believes that the proposed regulatory
requirements are consistent with the
applicable laws. The LSC Act, on its
face, does not prohibit the
representation of groups other than
those composed of otherwise eligible
individuals. The Act only speaks to
“eligible clients”” and there is nothing in
the text of the Act which suggests that
a group which has as its principal
activity the provision of services to
persons who would be eligible for LSC-
funded legal assistance is necessarily
excluded from the scope of the term
“eligible clients.” In addition, LSC
believes that the legislative history of
the Act and the 1977 LSC Act
amendments is not dispositive on the
issue of whether the statute was
intended to prohibit the representation
of groups other than those comprised of
eligible individuals. Rather, support for
the notion that Congress contemplated
the provision of legal assistance to
groups providing services to eligible
clients can be seen in the comments
Senator Riegle made in discussing an
amendment relating to the prohibition
by recipients on organizing:

A similar clarification is made in section
9(c) [of the Senate Reauthorization Bill]
regarding the prohibition on organizing
activities. Legal Services should not directly
organize groups. However, it should provide
full representation, education and outreach
to those organized groups who are made up
of or which represent eligible clients.

Congressional Record of October 10,
1977, p. S 16804. (emphasis added).
Accordingly, LSC is adopting the
proposal to permit recipients to provide
legal assistance to groups having as a
principal activity the delivery of
services to those persons who would be
eligible for LSC-funded legal assistance.
In addition, LSC is adopting the
proposed further limitation that the
legal assistance must be related to the
services delivered by the group. One
commenter objected to this limitation.
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This commenter stated that legal
assistance in an unrelated matter could
have a significant impact on an
organization’s ability to provide its
services. LSC notes that although there
may be instances in which an unrelated
legal matter could ultimately have an
impact on the group’s delivery of
services, LSC believes that this
limitation is important. LSC believes
that this limitation, along with the
limitation relating to the group’s
“principal activity,” will avoid creating
a potential situation whereby recipients
might feel free to undertake broad based
social change activities, but will permit
recipients to provide legal assistance
that will enable a group to pursue its
goals of service to the eligible client
community. LSC believes that these
limitations will help ensure that LSC
funds will be used to provide
financially eligible groups with the day-
to-day legal services which are the

hallmark of LSC-funded legal assistance.

Finally, LSC notes that if a recipient
wishes to provide legal assistance to a
group whose principal activity is the
delivery of services to low income
persons in a legal matter not related to
that service, the recipient may provide
that legal assistance with non-LSC
funds, provided the legal assistance is
otherwise permissible under applicable
law and regulations.

LSC is adding a provision to the
regulation specifying the manner of
determining the eligibility of groups.
Although the practice has been that
recipients must collect information that
reasonably demonstrates that the group
meets the eligibility requirements set
forth in the regulation, standards for
determining and documenting the
eligibility of groups has not previously
been specifically addressed in the
regulation. LSC Management does not
believe that recipients are representing
ineligible groups, but the Working
Group was nevertheless in agreement
that it is important and appropriate for
the regulation to expressly state the
Corporation’s expectations in this area.
The November 2002 NPRM would have
required a recipient to collect
information reasonably demonstrating
that the group meets the eligibility
requirements set forth in the regulation.

In written comments filed in response
to the November 2002 NPRM, and again
in the course of the new Operations and
Regulation Committee’s 2004 and 2005
deliberations, the OIG expressed
concern that the proposed rule should
provide eligibility criteria sufficient to
ensure that groups seeking LSC-funded
legal assistance qualify for such legal
assistance and should require grantees
to retain adequate documentation of

such group eligibility. Although LSC
believes that the November 2002
proposed financial eligibility standards
for groups effectuated the principal
criterion in the Act that those seeking
LSC-funded legal assistance must be
financially unable to afford legal
assistance and were in no way
inconsistent with the LSC Act, LSC does
agree with the OIG that the standards for
determining the eligibility of groups can
and should be more specific than those
set forth in the November 2002 NPRM.
Accordingly, in assessing the
eligibility of a group, LSC proposed to
require recipients to consider the
resources available to the group, such as
the group’s income and income
prospects, assets and obligations. LSC
also proposed that for a group primarily
composed of individuals who would be
financially eligible for LSC-funded legal
assistance under the Act, the recipient
would also have to consider whether the
characteristics of the persons primarily
composing the group are consistent with
financial eligibility under the Act. LSC
further proposed that for a group having
as a principal activity the delivery of
services to those persons in the
community who would be financially
eligible for LSC-funded legal assistance
under the Act, the recipient would also
have to consider whether the
characteristics of the persons served by
the group are consistent with financial
eligibility under the Act and whether
the legal assistance sought relates to the
principal activity of the group. Finally,
LSC proposed to require a recipient to
document group eligibility
determinations by collecting
information that reasonably
demonstrates that the group meets the
eligibility criteria set forth in the rule.
All but one of the commenters
supported the proposal to require
recipients to consider the resources
available to the group, such as the
group’s income and income prospects,
assets and obligations.® Several of the
commenters, however, opposed the
proposed requirement that the recipient
must determine whether the
characteristics of the group (or the
characteristics of the persons receiving
the services of the group) are consistent
with financial eligibility for LSC-funded
legal assistance. These commenters
suggested that these proposals were not
clear and could lead to disputes
between LSC and recipients over
whether the articulated standard was
met. These commenters suggested that it
would be sufficient only to require that
recipients consider and collect

6 The other comment did not address the proposal
regarding group eligibility.

information that “‘reasonably
demonstrates” that the group meets the
eligibility criteria.

As discussed above, LSC believes that
it is important that the regulation
specify what information recipients
must consider in order to make
determinations that the eligibility
criteria are met. In the case of individual
applicants, the eligibility criteria are
that applicants must have income and
assets valued at below the set levels and
the regulation expressly requires
recipients specifically consider the
applicant’s income and assets.
Similarly, since the group eligibility
criteria include that the group or the
persons served by the group must be
those who would be financially eligible,
it is appropriate for the regulation to
expressly require that recipients
consider whether the group or the
persons served by the group are those
who would be financially eligible.

In discussions during the Operations
and Regulations committee meetings on
this subject, it was noted that the
November 2002 NPRM standards for
determining the eligibility of a group
(which the commenters essentially
suggest LSC adopt) were intended to
reflect the current, unwritten practice
with regard to determinations of
eligibility of groups primarily composed
of eligible individuals. The information
adduced during those discussions
indicated that recipients generally
consider the nature and financial and
other socioeconomic characteristics of
the group in making group eligibility
determinations, particularly in cases in
which the group is sufficiently large as
to make individualized screening a
majority of the members of the group
impracticable. LSC believed (and still
believes) that the standard set forth in
the proposed rule fairly reflects the
current practice. Contrary to the concern
expressed by the commenters, this
practice has not proved to be
problematic to date, nor is there any
suggestion in the comments that LSC is
currently “second guessing” recipients’
determinations of group eligibility. LSC
does not anticipate that incorporating
the currently unwritten standard into
the regulation will change this situation.
LSC is, however, slightly modifying the
language in the final rule to specify that
it is the financial and other
socioeconomic characteristics of the
group (or the persons being served by
the group) which recipients must
consider in making eligibility
determinations and that those particular
characteristics must be consisent with
those of persons who are financially
eligible for LSC-funded legal asssitance.
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The following are examples of how
the new rule on group eligibility will
apply:

Example 1: Group primarily composed of
eligible individuals

A public housing tenants’ association seeks
representation to require the landlord to
provide required maintenance services to the
buildings and grounds. To make a
determination of eligibility, the recipient
would have to review the resources available
to the group (such as any assets and
liabilities of the tenants’ association, I.e.,
dues or other monetary donations to the
association; outstanding bills or obligations
of the association) and make a determination
that the association lacks the financial
resources with which to hire private counsel.
In addition, the recipient would have to
determine that a majority of the association
(or the association’s organizing body) are
persons who would be financially eligible
under the Act by considering whether the
group’s financial and other socioeconomic
characteristics are consistent with those of
persons who are financially eligible under
the Act. The recipient could perform a
standard eligibility screen on the members of
the tenants’ association (or its organizing
body) or could make a determination that the
requirement is met on the basis that financial
eligibility for residency in the public housing
complex in the recipient’s area is consistent
with the recipient’s financial eligibility
policies. The recipient would have to be able
to support its determination of eligibility by
collecting and maintaining such information
as reasonably demonstrates that the tenants’
association had met the eligibility criteria.

Example 2: Group primarily composed of
eligible individuals

Five women who are currently on public
assistance have come together as a group to
open and operate a daycare center. The group
has a grant from the state social services
agency which permits the grant to be used of
obtaining legal assistance and a line of credit
secured by the Small Business
Administration to create and operate this
business. The group seeks legal assistance in
obtaining the necessary permits and
negotiating a lease for space for the center.
To make a determination of eligibility, the
recipient would have to review the resources
available to the group (such as the grant, line
of credit, other funds available, as well as
liabilities, such as costs for obtaining
licenses, space rental, etc) to see if the group
lacks the financial resources with which to
hire private counsel. In addition, the
recipient would have to determine that a
majority of the women are persons who
would be financially eligible under the Act
by considering the financial and other
socioeconomic characteristics of the women.
In this case, although the women (being
recipients of public assistance) are likely
persons who would be eligible for legal
assistance under the Act, the group’s grant
and line of credit may provide enough
resources to the group so as to enable the
group to obtain private legal assistance. If the
recipient determines that this is the case, the
recipient would not be able to provide the
group LSC-funded legal assistance.

Example 3: Group which has as a principal
activity the provision of services to those
who would be financially eligible under the
Act.

A community group runs a food bank
which distributes food to low-income
persons in the community. The community
group is a 501(c)(3) organization which is run
by a volunteer board of directors who are not
personally financially eligible for LSC-
funded legal assistance. The food bank
warehouse occupies rented space. The group
is seeking legal assistance to renegotiate its
lease to obtain favorable long-term lease
terms to allow it to remain in the warehouse
space. To make a determination of eligibility,
the recipient would have to review the
resources available to the group (i.e., how
much the group takes in donations, what the
group’s expenses are) and make a
determination based on that information that
the group lacks the financial resources with
which to hire private counsel. In addition,
the recipient would have to determine that
the group has as a principal activity the
provision of services to those would would
be financially eligible for LSC-funded legal
assistance. In this case, the recipient could
consider such financial and other
socioeconomic characteristics of the group
being served such as homeless status,
eligibility for the services offered, etc. The
recipient would also have to consider the
relative significance of the food bank in
comparison to the other activities of the
community group and to determine that the
legal assistance sought related to that service.
In this case, renegotiation of the lease
appears related to the provision of the
service. The recipient would have to be able
to support its determination of eligibility by
collecting and maintaining such information
as reasonably demonstrates that the
community group had met the eligibility
criteria.

Example 4: Group which has as a principal
activity the provision of services to persons
who would be financially eligible under the
Act

A non-profit organization runs a shelter for
homeless families. The Board of the shelter
is comprised of persons who would not be
financially eligible for assistance under the
Act. The shelter seeks legal assistance in
defending itself against a claim for damages
filed by a person who came to the shelter
uninvited to distribute a menu for a local
take out restaurant and slipped and fell on
ice on the shelter’s stairs. To make a
determination of eligibility, the recipient
would have to review the resources available
to the group (i.e., how much the shelter
receives in donations, the shelter’s expenses,
etc.) and make a determination based on that
information that the group lacks the financial
resources with which to hire private counsel.
In addition, the recipient would have to
determine that the group has as a principal
activity the provision of services to those
would be financially eligible for LSC-funded
legal assistance. In this case, the recipient
would consider the financial and other
socioeconomic characteristics of the group
being served (homeless status, financial
eligibility for access to the shelter, etc.). The
recipient would also have to assess whether

the legal assistance being sought relates to
the principal activity. In this case, the tort
claim is unlikely to be related to the primary
activity of the shelter and, as such, the
recipient would not be able to provide LSC-
funded legal assistance to the shelter.

In addition, the revised rule retains
and restates the current provision of the
rule that these requirements apply only
to a recipient providing legal assistance
supported by LSC funds, provided that
regardless of the source of funds used,
any legal assistance provided to a group
must be otherwise permissible under
applicable law and regulation.

LSC notes that, as with other aspects
of this rule, section 1611.6 does not
speak to eligibility of groups for legal
assistance under other applicable law
and regulation. For example, the
eligibility of a group under proposed
section 1611.6 does not address issues
related to the eligibility of the group
under Part 1626 of LSC’s regulations,
concerning citizenship and alien status
eligibility. Similarly, the fact that a
recipient may determine a group to be
eligible for legal assistance under this
Part, does not address other questions
relating to permissibility of the
representation (i.e., this Part does not
confer authority for the representation
of a group on restricted matters, such as
class action lawsuits or redistricting
matters, etc.)

Finally, LSC notes that in the
November 2002 NPRM, this section was
numbered 1611.8 and placed at the end
of that proposed regulation. LSC is now
placing this section before the sections
on Manner of Determining Financial
Eligibility, Change in Financial
Eligibility Status and Retainer
Agreements as those sections are
applicable to both groups and
individual applicants and clients.

Section 1611.7—Manner of Determining
Financial Eligibility

LSC is making several revisions to
this section. First, LSC is including a
requirement that in making financial
eligibility determinations a recipient
shall make reasonable inquiry regarding
sources of the applicant’s income,
income prospects and assets and shall
record income and asset information in
the manner specified for determining
financial eligibility in section 1611.4.
This requirement replaces the process
currently required by section 1611.5,
whereby a recipient is effectively
required to conduct a lengthy and often
cumbersome inquiry as to the
applicant’s income, assets and income
prospects, including inquiry into a
detailed list of factors relating to an
applicant’s specific financial situation
and ability to afford private counsel.
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The Working Group discussed this issue
at length and representatives of the field
noted that conducting such a detailed
inquiry in most cases is a task which is
often difficult to accomplish efficiently
at the point of intake, especially as
much of intake is performed by
volunteers, interns or receptionists.
Rather, many recipients, in practice,
conduct a somewhat abbreviated
version of the otherwise required
process, inquiring into current income,
assets, income prospects and probing for
additional information based on the
responses provided, the requirements of
the regulation and their knowledge of
local circumstances. This approach, the
field representatives noted, is less prone
to error and assists in fostering an
appropriate attorney-client relationship
with individuals accepted as clients. As
LSC is not finding widespread instances
of service being provided to financially
ineligible persons, it was agreed that the
process required by the existing
regulation is unduly complicated and
that the simplified requirement
proposed would be adequate to ensure
that recipients are making sufficient
inquiry into applicants’ financial
situations to determine financial
eligibility status under the regulation
while being less administratively
burdensome for recipients and more
conducive to the development of the
attorney-client relationship. LSC also
believes that adoption of the
streamlined financial eligibility
determination process will aid the
Corporation in conducting compliance
reviews.

As noted above, LSC originally
proposed in the November 2002 NPRM,
to include this provision in proposed
section 1611.4, Financial Eligibility for
Legal Assistance. Upon reflection, LSC
believes that as this requirement is
really a requirement as to how financial
eligibility determinations are to be
made, it is better included in this
section on the manner of determining
financial eligibility. LSC believes that
this will improve the organization and
clarity of the regulation.

Second, LSC is deleting the
requirement in existing paragraph (a) of
this section that LSC eligibility forms
and procedures must be approved by
the Corporation. It has been LSC’s
experience that receiving the forms has
not enhanced its ability to conduct
oversight of recipients. These
documents are readily available to LSC
from recipients when needed. This
requirement appears only to create
unnecessary work for recipients and
LSC staff without serving any policy
purpose.

LSC is also adding a provision to the
regulation making clear that a recipient
agreeing to extend legal assistance to a
client referred from another recipient
may rely upon the referring recipient’s
determination of financial eligibility,
provided that the referring recipient
provides and the receiving recipient
retains a copy of the eligibility form
documenting the financial eligibility of
the client. This is the currently accepted
practice, but is addressed nowhere in
the existing regulation.

LSC received several comments
supporting these changes and no
comments opposing them. Accordingly,
LSC adopts the revisions as proposed.

Section 1611.8—Change in Financial
Eligibility Status

LSC is adding language to this section
to provide that if a recipient later learns
of information which indicates that a
client never was, in fact, financially
eligible, the recipient must discontinue
the representation consistent with the
applicable rules of professional
responsibility. This addition is being
adopted because sometimes, after an
applicant or group has been accepted as
a client, the recipient discovers or the
client discloses information that
indicates that the client was not, in fact,
financially eligible for service. This
situation is not covered by the existing
regulation because the client may not
have experienced a change in
circumstance but rather, the recipient
has discovered new pertinent
information about the client. LSC notes
that the new language, like the current
regulation, is not intended to require a
recipient to make affirmative inquiry
after accepting an applicant or group as
a client for information that would
indicate a change in circumstance or the
presence of additional information
regarding the client’s financial
eligibility.

The regulation requires that when a
client is found to be no longer
financially eligible on the basis of later
discovered information, the recipient
shall discontinue representation
supported with LSC funds, if
discontinuing the representation is not
inconsistent with applicable rules of
professional responsibility. This
language is parallel to the current
requirement regarding discontinuation
of representation upon a change in
circumstance. LSC wishes to note that,
to the extent that discontinuation of
representation is not possible because of
professional responsibility reasons, a
recipient may continue to provide
representation supported by LSC funds.
This is currently the case and LSC

intends to make no change in the
regulation on this point.

In addition, LSC is changing the name
of this section from “change in
circumstances” to “change in financial
eligibility status” to reflect the addition
of the later discovered information
provision.

LSC received several comments
supporting these changes and no
comments opposing them. LSC
accordingly adopts the revisions as
proposed.

Section 1611.9—Retainer Agreements

The retainer agreement requirement,
found at section 1611.8 of the existing
regulation, was the subject of significant
discussion in the Working Group.
Representatives of the field agreed with
the LSC representatives that a retainer
agreement may be appropriate under
certain circumstances, but argued that
this regulatory requirement is not
required by statute, is not justified
under applicable rules of professional
responsibility, may be unnecessarily
burdensome in some instances and is
not related to financial eligibility
determinations. They contended that,
barring a statutory mandate, decisions
about the use of retainer agreements,
like those involving many other matters
relating to the best manner of providing
high quality legal assistance, should be
determined by a recipient’s Board,
management and staff, with guidance
from LSC. They urged LSC to delete this
requirement. The LSC representatives,
however, were of the opinion that the
existing provision in the regulations
requiring the execution of retainer
agreements is professionally desirable,
authorized in accordance with LSC’s
mandate under Section 1007(a)(1) of the
Act to assure the maintenance of the
highest quality of service and
professional standards, and appropriate
to assure that there are no
misunderstandings as to what services
are to be rendered to a particular client.
Retainer agreements protect the attorney
and recipient in cases of an unfounded
malpractice claim and protect the client
if the attorney and the recipient should
fail to provide legal assistance
measuring up to professional standards.
In the end, the Working Group was
unable to reach consensus on this issue
and the Draft NPRM retained a
provision generally requiring the
execution of retainer agreements, along
with proposing requirements for client
service notices and PAI referral notices
in lieu of retainer agreements under
certain circumstances.

After deliberations on the Draft
NPRM, the Board determined to propose
elimination of the retainer agreement
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requirement altogether and the
November 2002 NPRM published by
LSC reflected this determination. With
the exception of the comments of the
LSC OIG, all of the comments LSC
received on the November 2002 NPRM
supported the elimination of the
retainer agreement requirement.

With the appointment of the new
members of the Board of Directors and
the new LSC President, LSC had the
opportunity to reconsider this proposal.
Field representatives reiterated their
support for elimination of the retainer
agreement requirement from the
regulation, while LSC Management
reiterated its support for retention of a
retainer agreement requirement for
extended service in the regulation, with
certain amendments intended to clarify
and streamline the requirement. The
Board agrees with Management. LSC is
committed to keeping a retainer
agreement requirement in the
regulations. LSC considers the practice
of providing retainer agreements to be
professionally desirable and in
accordance with its mandate under
Section 1007(a)(1) of the Act to assure
the maintenance of the highest quality
of service and professional standards
and to assure that there are no
misunderstandings as to what services
are to be rendered to a particular client.
Retainer agreements protect the attorney
and recipient in cases of an unfounded
malpractice claim and protect the client
if the attorney and the recipient should
fail to provide legal assistance
measuring up to professional standards.

LSC agrees, however, that there are
changes that can be made in the retainer
agreement requirement to clarify the
application of the requirement and to
lessen the burden on recipients, without
interfering with the underlying goals of
the requirements. First, LSC believes
that it is not necessary for LSC to
approve retainer agreements and
proposes to remove the requirement at
current section 1611.8(a) that retainer
agreements be in a form approved by
LSC. Instead, LSC is requiring the
retainer agreements must be in a form
consistent with the local rules of
professional responsibility and must
contain statements identifying the legal
problem for which representation is
being provided and the nature of the
legal services to be provided. LSC
believes that this simplification will
eliminate possible sources of confusion
for recipients in drafting retainer
agreements, yet will continue to foster
the essential communication between
the recipient and the client.

Second, LSC is clarifying the
circumstances in which retainer
agreements are required. Under current

section 1611.8(b) a recipient is not
required to execute a retainer agreement
“when the only service to be provided
is brief advice and consultation.”
Although the plain language of this
provision would seem to encompass
situations in which the attorney is
providing only some information and
guidance on a suggested course of action
to the client, it has over the years, come
to include brief services such as drafting
simple documents or making limited
contacts (by phone or in writing) with
third parties, such as a landlord, an
employer or a government benefits
agency, on behalf of the client. LSC has
determined that the discrepancy
between the plain language and the
practical meaning of the exception must
be corrected.

During the public deliberations on
this matter in the 2004 and 2005
Operations and Regulations Committee
meetings, LSC considered different
approaches to resolving the discrepancy
between the regulation as written and
the prevailing practice. Field
representatives suggested in the event
that a retainer agreement requirement
remains in the rule (although still
preferring the elimination of any such
requirement) that the language of the
exception should reflect the current
practice by expressly including brief
service type activities along with advice
and counsel. They asserted that the
proposed rule should add no new
administrative or regulatory burdens on
recipients. While recognizing the value
of retainer agreements in some
circumstances, the field representatives
also argued that the rules of professional
responsibility in most jurisdictions do
not require that a retainer agreement be
executed or that any other form of
notice be provided in the brief service
context. Although LSC Management
expressed the belief that while some
form of written communication between
the attorney and the client in brief
services cases about the nature of the
relationship and a clear understanding
as to what services are to be rendered
is important to achieving the highest
quality of legal service and professional
standards, it ultimately recommended
against requiring grantees to provide
specific written communications to
clients when only brief services are
being provided.

Most of the comments LSC received
on the NPRM reiterated the arguments
previously made by field
representatives. At the same time,
however, the commenters noted that if
LSC was going to remain committed to
maintaining a retainer agreement
requirement in the regulation, that the
proposed revisions were an appropriate

and helpful change from the current
requirement. In particular, several
comments supported proposals to
exclude PAI attorneys from the scope of
the requirement and to delete the
requirement for LSC prior approval of
retainer agreement forms.

After considering all of the various
arguments on this matter in LSC has
determined that, on balance, written
communications in brief services cases
represents a “‘best practice” and, for the
purposes of a regulatory requirement,
the current practice by which retainer
agreements are only required when the
recipient is providing extended service
to the client is appropriate. Accordingly,
LSC is adopting the revisions as
proposed. Under the new rule,
recipients will only be required to
execute retainer agreements when
providing extended services to clients.
Extended service is characterized by the
performance of multiple tasks incident
to continuous representation in a case.
Examples of extended service include
representation of a client in litigation,
an administrative adjudicative
proceeding, alternative dispute
resolution proceeding, and more than
brief representation of a client in
negotiations with a third party. In
addition, LSC is retaining the provision
in the current regulation that the
retainer agreement must be executed
when representation commences or as
soon thereafter as is practicable.

To further clarify the regulation, LSC
is including express language specifying
that recipients are not required to
execute retainer agreements if the only
services being provided are advice and
counsel or brief service. Advice and
counsel is characterized by a limited
relationship between the attorney and
the client in which the attorney does no
more than review information and
provide information and guidance to the
client. Advice and counsel does not
encompass drafting of documents or
making third-party contacts on behalf of
the client. LSC notes also that it
proposes to use the term “advice and
counsel” instead of “advice and
consultation” because the term ““advice
and counsel” is a widely understood
case reporting term throughout the legal
services community and LSC believe
that use of the standard term will be
simpler and clearer. Brief service is the
performance of a discrete task (or tasks)
which are not incident to continuous
representation in a case but which
involve more than the mere provision of
advice and counsel. Examples of brief
service include activities, such as the
drafting of documents such as a contract
or a will for a client or the making of
one or a few third-party contacts on
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behalf of a client in a narrow time
period. In advice and counsel and brief
service cases, the interaction between
the recipient and the client is generally
limited in nature and duration so that
executing a retainer agreement is
administratively burdensome. In these
situations it may take more time and
effort for the recipient to prepare the
retainer and ensure that the client has
signed and returned an executed copy of
the retainer agreement to the recipient
than it takes for the recipient to provide
the service to the client. At that point,
the benefit of having the executed
retainer agreement is outweighed by the
effort required to comply with the
requirement.

Finally, LSC is adding a statement to
the regulation providing that no written
retainer agreement is required for legal
services provided to the client by a
private attorney pursuant to 45 CFR Part
1614. Until now, LSC has consistently
interpreted the retainer agreement
requirement as applying to cases
handled by private attorneys pursuant
to a recipient’s PAI program and OLA
has advised recipients that the best
course of action is to have the client
execute retainer agreements with both
the recipient and with the private
attorney (OLA Opinion 99-03, August 9,
1999). Recipients have reported that
entering into retainer agreements with
clients with whom it does not have on-
going direct relationships does not
further the goal of the retainer
agreement requirement and that
ensuring that retainer agreements be
executed between clients and private
attorneys is unduly administratively
burdensome. LSC agrees.

The application of the retainer
agreement requirement comes from the
current structure of the text of the
regulation. Under the current regulation,
a recipient is required to execute a
retainer agreement (unless otherwise
excepted) “with each client who
receives legal services from the
recipient.” Cases referred to private
attorneys pursuant to a recipient’s PAI
program remain cases of the recipient
and the clients in those cases remain
clients of the recipient and the client is
considered to be receiving some legal
services from the recipient. However, by
amending the language of the text of the
regulation to say that the recipient is
only required to execute a retainer
agreement “when the recipient is
providing extended service to the
client” the necessity of applying the
requirement to PAI cases is removed. In
cases handled by PAI attorneys,
although the client can be said to be
receiving some legal services from the
recipient, the recipient is not providing

extended services. Although this change
to the language alone could arguably be
sufficient to remove the necessity of
applying the retainer agreement
requirement to cases being handled by
PAI attorneys, LSC believes the text of
the regulation should be further
clarified to explicitly so state.

Other

LSC received numerous comments
supporting LSC’s decision not to
incorporate the requirements of section
509(h) of LSC’s FY 1996 appropriations
act. Public Law 104-134, 110 Stat. 1321
(carried forward in each successive
appropriation, including the current
appropriation, Public Law 108-447, 118
Stat. 2809) with respect to records
covered by this Part. Section 509(h)
provides that, among other records,
eligibility records ‘“‘shall be made
available to any auditor or monitor of
the recipient * * * except for such
records subject to the attorney-client
privilege.” During the prior stages of
this rulemaking, there had been some
discussion and consideration of having
this language expressly incorporated
into Part 1611. LSC continues to believe
that, as 509(h) covers significantly more
than eligibility records, having a full
discussion of the meaning of 509(h) in
the context of 1611, which addresses
only financial eligibility issues, is not
appropriate. LSC is making final its
decision not to address 509(h)
requirements in this rule. For a fuller
discussion of this issue, see the
preamble to the November 22, 2002
NPRM, 67 FR 70376.

List of Subjects in 45 CFR Part 1611
Legal services.

m For reasons set forth in the preamble,
LSC revises 45 CFR part 1611 to read as
follows:

PART 1611—FINANCIAL ELIGIBILITY

Sec.

1611.1 Purpose.

1611.2 Definitions.

1611.3 Financial eligibility policies.

1611.4 Financial eligibility for legal
assistance.

1611.5 Authorized exceptions to the
recipient’s annual income ceiling.

1611.6 Representation of groups.

1611.7 Manner of determining financial
eligibility.

1611.8 Changes in financial eligibility
status.

1611.9 Retainer agreements.

Appendix A to Part 1611—Legal Services
Corporation Poverty Guidelines

Authority: 42 U.S.C. 2996e(b)(1),
2996e(b)(3), 2996f(a)(1), 2996f(a)(2); Section
509(h) of Pub. L. 104-134, 110 Stat. 1321
(1996); Pub. L. 105-119, 111 Stat. 2512
(1998).

§1611.1 Purpose.

This part sets forth requirements
relating to the financial eligibility of
individual applicants for legal
assistance supported with LSC funds
and recipients’ responsibilities in
making financial eligibility
determinations. This part is not
intended to and does not create any
entitlement to service for persons
deemed financially eligible. This part
also seeks to ensure that financial
eligibility is determined in a manner
conducive to development of an
effective attorney-client relationship. In
addition, this part sets forth standards
relating to the eligibility of groups for
legal assistance supported with LSC
funds. Finally, this part sets forth
requirements relating to recipients’
responsibilities in executing retainer
agreements with clients.

§1611.2 Definitions.

(a) “Advice and counsel” means legal
assistance that is limited to the review
of information relevant to the client’s
legal problem(s) and counseling the
client on the relevant law and/or
suggested course of action. Advice and
counsel does not encompass drafting of
documents or making third-party
contacts on behalf of the client.

(b) “Applicable rules of professional
responsibility” means the rules of ethics
and professional responsibility
generally applicable to attorneys in the
jurisdiction where the recipient
provides legal services.

(c) “Applicant” means an individual
who is seeking legal assistance
supported with LSC funds from a
recipient. The term does not include a
group, corporation or association.

(d) “Assets” means cash or other
resources of the applicant or members of
the applicant’s household that are
readily convertible to cash, which are
currently and actually available to the
applicant.

(e) “Brief services” means legal
assistance in which the recipient
undertakes to provide a discrete and
time-limited service to a client beyond
advice and consultation, including but
not limited to activities, such as the
drafting of documents or making limited
third party contacts on behalf of a client.

(f) “Extended service” means legal
assistance characterized by the
performance of multiple tasks incident
to continuous representation. Examples
of extended service would include
representation of a client in litigation,
an administrative adjudicative
proceeding, alternative dispute
resolution proceeding, extended
negotiations with a third party, or other
legal representation in which the
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recipient undertakes responsibility for
protecting or advancing a client’s
interest beyond advice and counsel or
brief services.

(g) “Governmental program for low
income individuals or families” means
any Federal, State or local program that
provides benefits of any kind to persons
whose eligibility is determined on the
basis of financial need.

(h) “Governmental program for
persons with disabilities” means any
Federal, State or local program that
provides benefits of any kind to persons
whose eligibility is determined on the
basis of mental and/or physical
disability.

(i) “Income” means actual current
annual total cash receipts before taxes of
all persons who are resident members
and contribute to the support of an
applicant’s household, as that term is
defined by the recipient. Total cash
receipts include, but are not limited to,
wages and salaries before any
deduction; income from self-
employment after deductions for
business or farm expenses; regular
payments from governmental programs
for low income persons or persons with
disabilities; social security payments;
unemployment and worker’s
compensation payments; strike benefits
from union funds; veterans benefits;
training stipends; alimony; child
support payments; military family
allotments; public or private employee
pension benefits; regular insurance or
annuity payments; income from
dividends, interest, rents, royalties or
from estates and trusts; and other
regular or recurring sources of financial
support that are currently and actually
available to the applicant. Total cash
receipts do not include the value of food
or rent received by the applicant in lieu
of wages; money withdrawn from a
bank; tax refunds; gifts; compensation
and/or one-time insurance payments for
injuries sustained; non-cash benefits;
and up to $2,000 per year of funds
received by individual Native
Americans that is derived from Indian
trust income or other distributions
exempt by statute.

§1611.3 Financial eligibility policies.

(a) The governing body of a recipient
shall adopt policies consistent with this
part for determining the financial
eligibility of applicants and groups. The
governing body shall review its
financial eligibility policies at least once
every three years and make adjustments
as necessary. The recipient shall
implement procedures consistent with
its policies.

(E) As part of its financial eligibility
policies, every recipient shall specify

that only individuals and groups
determined to be financially eligible
under the recipient’s financial eligibility
policies and LSC regulations may
receive legal assistance supported with
LSC funds.

(c)(1) As part of its financial eligibility
policies, every recipient shall establish
annual income ceilings for individuals
and households, which may not exceed
one hundred and twenty five percent
(125%) of the current official Federal
Poverty Guidelines amounts. The
Corporation shall annually calculate
125% of the Federal Poverty Guidelines
amounts and publish such calculations
in the Federal Register as a revision to
Appendix A to this part.

(2) As part of its financial eligibility
policies, a recipient may adopt
authorized exceptions to its annual
income ceilings consistent with
§1611.5.

(d)(1) As part of its financial
eligibility policies, every recipient shall
establish reasonable asset ceilings for
individuals and households. In
establishing asset ceilings, the recipient
may exclude consideration of a
household’s principal residence,
vehicles used for transportation, assets
used in producing income, and other
assets which are exempt from
attachment under State or Federal law.

(2) The recipient’s policies may
provide authority for waiver of its asset
ceilings for specific applicants under
unusual circumstances and when
approved by the recipient’s Executive
Director, or his/her designee. When the
asset ceiling is waived, the recipient
shall record the reasons for such waiver
and shall keep such records as are
necessary to inform the Corporation of
the reasons for such waiver.

(e) Notwithstanding any other
provision of this part, or other provision
of the recipient’s financial eligibility
policies, every recipient shall specify as
part of its financial eligibility policies
that in assessing the income or assets of
an applicant who is a victim of domestic
violence, the recipient shall consider
only the assets and income of the
applicant and members of the
applicant’s household other than those
of the alleged perpetrator of the
domestic violence and shall not include
any assets held by the alleged
perpetrator of the domestic violence,
jointly held by the applicant with the
alleged perpetrator of the domestic
violence, or assets jointly held by any
member of the applicant’s household
with the alleged perpetrator of the
domestic violence.

(f) As part of its financial eligibility
policies, a recipient may adopt policies
that permit financial eligibility to be

established by reference to an
applicant’s receipt of benefits from a
governmental program for low-income
individuals or families consistent with
§1611.4(c).

(g) Before establishing its financial
eligibility policies, a recipient shall
consider the cost of living in the service
area or locality and other relevant
factors, including but not limited to:

(1) The number of clients who can be
served by the resources of the recipient;

(2) The population that would be
eligible at and below alternative income
and asset ceilings; and

(3) The availability and cost of legal
services provided by the private bar and
other free or low cost legal services
providers in the area.

§1611.4 Financial eligibility for legal
assistance.

(a) A recipient may provide legal
assistance supported with LSC funds
only to individuals whom the recipient
has determined to be financially eligible
for such assistance. Nothing in this part,
however, prohibits a recipient from
providing legal assistance to an
individual without regard to that
individual’s income and assets if the
legal assistance is wholly supported by
funds from a source other than LSC, and
is otherwise permissible under
applicable law and regulation.

(b) Consistent with the recipient’s
financial eligibility policies and this
part, the recipient may determine an
applicant to be financially eligible for
legal assistance if the applicant’s assets
do not exceed the recipient’s applicable
asset ceiling established pursuant to
§1611.3(d)(1), or the applicable asset
ceiling has been waived pursuant
§1611.3(d)(2), and:

(1) The applicant’s income is at or
below the recipient’s applicable annual
income ceiling; or

(2) The applicant’s income exceeds
the recipient’s applicable annual
income ceiling but one or more of the
authorized exceptions to the annual
income ceilings, as provided in
§1611.5, applies.

(c) Consistent with the recipient’s
policies, a recipient may determine an
applicant to be financially eligible
without making an independent
determination of income or assets, if the
applicant’s income is derived solely
from a governmental program for low-
income individuals or families,
provided that the recipient’s governing
body has determined that the income
standards of the governmental program
are at or below 125% of the Federal
Poverty Guidelines amounts and that
the governmental program has eligibility
standards which include an assets test.
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§1611.5 Authorized exceptions to the
annual income ceiling.

(a) Consistent with the recipient’s
policies and this Part, a recipient may
determine an applicant whose income
exceeds the recipient’s applicable
annual income ceiling to be financially
eligible if the applicant’s assets do not
exceed the recipient’s applicable asset
ceiling established pursuant to
§1611.3(d), or the asset ceiling has been
waived pursuant to § 1611.3(d)(2), and:

(1) The applicant is seeking legal
assistance to maintain benefits provided
by a governmental program for low
income individuals or families; or

(2) The Executive Director of the
recipient, or his/her designee, has
determined on the basis of
documentation received by the
recipient, that the applicant’s income is
primarily committed to medical or
nursing home expenses and that,
excluding such portion of the
applicant’s income which is committed
to medical or nursing home expenses,
the applicant would otherwise be
financially eligible for service; or

(3) The applicant’s income does not
exceed 200% of the applicable Federal
Poverty Guidelines amount and:

(i) The applicant is seeking legal
assistance to obtain governmental
benefits for low income individuals and
families; or

(ii) The applicant is seeking legal
assistance to obtain or maintain
governmental benefits for persons with
disabilities; or

(4) The applicant’s income does not
exceed 200% of the applicable Federal
Poverty Guidelines amount and the
recipient has determined that the
applicant should be considered
financially eligible based on
consideration of one or more of the
following factors as applicable to the
applicant or members of the applicant’s
household:

(i) Current income prospects, taking
into account seasonal variations in
income;

(ii) Unreimbursed medical expenses
and medical insurance premiums;

(iii) Fixed debts and obligations;

(iv) Expenses such as dependent care,
transportation, clothing and equipment
expenses necessary for employment, job
training, or educational activities in
preparation for employment;

(v) Non-medical expenses associated
with age or disability;

(vi) Current taxes; or

(vii) Other significant factors that the
recipient has determined affect the
applicant’s ability to afford legal
assistance.

(b) In the event that a recipient
determines that an applicant is

financially eligible pursuant to this
section and is provided legal assistance,
the recipient shall document the basis
for the financial eligibility
determination. The recipient shall keep
such records as may be necessary to
inform the Corporation of the specific
facts and factors relied on to make such
determination.

§1611.6 Representation of groups.

(a) A recipient may provide legal
assistance to a group, corporation,
association or other entity if it provides
information showing that it lacks, and
has no practical means of obtaining,
funds to retain private counsel and
either:

(1) The group, or for a non-
membership group the organizing or
operating body of the group, is primarily
composed of individuals who would be
financially eligible for LSC-funded legal
assistance; or

(2) The group has as a principal
activity the delivery of services to those
persons in the community who would
be financially eligible for LSC-funded
legal assistance and the legal assistance
sought relates to such activity.

(b)(1) In order to make a
determination that a group, corporation,
association or other entity is eligible for
legal services as required by paragraph
(a) of this section, a recipient shall
consider the resources available to the
group, such as the group’s income and
income prospects, assets and obligations
and either:

(i) For a group primarily composed of
individuals who would be financially
eligible for LSC-funded legal assistance,
whether the financial or other
socioeconomic characteristics of the
persons comprising the group are
consistent with those of persons who
are financially eligible for LSC-funded
legal assistance; or

(ii) For a group having as a principal
activity the delivery of services to those
persons in the community who would
be financially eligible for LSC-funded
legal assistance, whether the financial or
other socioeconomic characteristics of
the persons served by the group are
consistent with those of persons who
are financially eligible for LSC-funded
legal assistance and the assistance
sought relates to such activity of the
group.

(2) A recipient shall collect
information that reasonably
demonstrates that the group,
corporation, association or other entity
meets the eligibility criteria set forth
herein.

(c) The eligibility requirements set
forth herein apply only to legal
assistance supported by funds from

LSC, provided that any legal assistance
provided by a recipient, regardless of
the source of funds supporting the
assistance, must be otherwise
permissible under applicable law and
regulation.

§1611.7 Manner of determining financial
eligibility.

(a)(1) In making financial eligibility
determinations regarding individual
applicants, a recipient shall make
reasonable inquiry regarding sources of
the applicant’s income, income
prospects and assets. The recipient shall
record income and asset information in
the manner specified in this section.

(2) In making financial eligibility
determinations regarding groups seeking
LSC-supported legal assistance, a
recipient shall follow the requirements
set forth in § 1611.6(b) of this part.

(b) A recipient shall adopt simple
intake forms and procedures to obtain
information from applicants and groups
to determine financial eligibility in a
manner that promotes the development
of trust between attorney and client. The
forms shall be preserved by the
recipient.

(c) If there is substantial reason to
doubt the accuracy of the financial
eligibility information provided by an
applicant or group, a recipient shall
make appropriate inquiry to verify the
information, in a manner consistent
with the attorney-client relationship.

(d) When one recipient has
determined that a client is financially
eligible for service in a particular case
or matter, that recipient may request
another recipient to extend legal
assistance or undertake representation
on behalf of that client in the same case
or matter in reliance upon the initial
financial eligibility determination. In
such cases, the receiving recipient is not
required to review or redetermine the
client’s financial eligibility unless there
is a change in financial eligibility status
as described in § 1611.8 or there is
substantial reason to doubt the validity
of the original determination, provided
that the referring recipient provides and
the receiving recipient retains a copy of
the intake form documenting the
financial eligibility of the client.

§1611.8 Change in financial eligibility
status.

(a) If, after making a determination of
financial eligibility and accepting a
client for service, the recipient becomes
aware that a client has become
financially ineligible through a change
in circumstances, a recipient shall
discontinue representation supported
with LSC funds if the change in
circumstances is sufficient, and is likely
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to continue, to enable the client to
afford private legal assistance, and
discontinuation is not inconsistent with
applicable rules of professional
responsibility.

(b) If, after making a determination of
financial eligibility and accepting a
client for service, the recipient later
determines that the client is financially
ineligible on the basis of later
discovered or disclosed information, a
recipient shall discontinue
representation supported with LSC
funds if the discontinuation is not
inconsistent with applicable rules of
professional responsibility.

§1611.9 Retainer agreements.

(a) When a recipient provides
extended service to a client, the
recipient shall execute a written retainer
agreement with the client. The retainer
agreement shall be executed when
representation commences or as soon
thereafter as is practicable. Such
retainer agreement must be in a form
consistent with the applicable rules of
professional responsibility and
prevailing practices in the recipient’s
service area and shall include, at a
minimum, a statement identifying the
legal problem for which representation
is sought, and the nature of the legal
services to be provided.

(b) No written retainer agreement is
required for advice and counsel or brief
service provided by the recipient to the
client or for legal services provided to
the client by a private attorney pursuant
to 45 CFR part 1614.

(c) The recipient shall maintain
copies of all retainer agreements
generated in accordance with this
section.

Appendix A to Part 1611

LEGAL SERVICES CORPORATION 2005
POVERTY GUIDELINES *

48 Contig-
Size of dous
family asntgttehse Alaskai Hawaii fii
unit District of
Columbia’
1 e $11,963 $14,938 $13,763
2 e 16,038 20,038 18,450
3 e 20,113 25,138 23,138
4 e 24,188 30,238 27,825
5 s 28,263 35,338 32,513
(S 32,338 40,438 37,200
7 o 36,413 45,538 41,888
8 e 40,488 50,638 46,575

“The figures in this table represent 125% of
the poverty guidelines by family size as deter-
mined by the Department of Health and
Human Services.

iFor family units with more than eight mem-
bers, add $4,075 for each additional member
in a family.

iiFor family units with more than eight mem-
bers, add $5,100 for each additional member
in a family.

it For family units with more than eight mem-
bers, add $4,688 for each additional member
in a family.

Victor M. Fortuno,
Vice President & General Counsel.

[FR Doc. 05-15553 Filed 8-5-05; 8:45 am]|
BILLING CODE 7050-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 551

[Docket No. NHTSA-2005-21972]
RIN 2127-AJ69

Service of Process on Foreign
Manufacturers and Importers

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: This final rule amends
NHTSA’s regulation on service of
process on foreign manufacturers and
importers to clarify existing regulatory
requirements by rephrasing the
regulation in a plain language, question
and answer format and inserting an
appendix containing a suggested
designation form for use by foreign
manufacturers and their agents. It also
will enhance communications between
foreign manufacturers and the agency by
spelling out existing requirements for
providing notice to NHTSA of changes
in company name, address and product
names, and changing the office to which
foreign manufacturers must submit
designation and related documents to
reflect organizational changes occurring
since the regulation was adopted.
EFFECTIVE DATE: This final rule becomes
effective October 7, 2005.

Petitions: Any petitions for
reconsideration of today’s final rule
must be received by NHTSA not later
than September 22, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Dana Sade, Office of the Chief Counsel,
at (202) 366—1834, facsimile (202) 366—
3820. You may send mail to Ms. Sade
at the National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.
SUPPLEMENTARY INFORMATION: NHTSA
published a rule on December 25, 1968
that established a procedure for foreign
manufacturers, assemblers and
importers of motor vehicles and motor
vehicle equipment (hereinafter referred

to as “foreign manufacturers”) to
designate an agent for service of process
in the United States. Over time, NHTSA
has found that many foreign
manufacturers have submitted
incomplete designation documents
containing common errors and
omissions. Often NHTSA receives
designation documents not properly
dated or signed, or otherwise lacking
information necessary to effect a valid
designation or replacement of agent
under the regulation. NHTSA has found
also that foreign manufacturers often fail
to provide adequate notice to NHTSA of
changes in company name, address and
product names or trademarks.

This document clarifies existing
regulatory requirements by rephrasing
49 CFR part 551, subpart D in a plain
language, question and answer format
and inserting an appendix containing a
suggested designation form for use by
foreign manufacturers and their agents.
It also will enhance communications
between foreign manufacturers and the
agency by spelling out requirements for
providing notice to NHTSA of changes
in company name, address and product
names, marks, or other designations of
origin. Finally, it changes the NHTSA
office to which foreign manufacturers
must submit documents, as a result of
organizational changes that have
occurred in the agency since the
regulation was adopted.

The purpose of the amendments is to
make clearer the requirements of 49 CFR
part 551, subpart D and improve
communications between the agency
and foreign manufacturers, thereby
reducing the burdens associated with
repeated filings to correct common
errors. Since they are technical
amendments only and make no
substantive changes to the regulation,
pursuant to 5 U.S.C. 553(b)(3)(B) prior
notice and comment are not required.

Statutory Basis for the Final Rule

Section 110(e) of the National Traffic
and Motor Vehicle Safety Act of 1966
(49 U.S.C. 30164) requires a foreign
manufacturer offering a motor vehicle or
motor vehicle equipment for
importation into the United States to
designate a permanent resident of the
United States as its agent upon whom
service of notices and processes may be
made in administrative and judicial
proceedings. This final rule revises a
regulation that implements that
statutory requirement at 49 CFR Part
551, Subpart D.
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Regulatory Analyses and Notices

A. Executive Order 12866, Regulatory
Planning and Review

Executive Order 12866, ‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations about whether a
regulatory action is ““significant” and
therefore subject to Office of
Management and Budget (OMB) review
and to the requirements of the Executive
Order. The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rule will not have any of these
effects and was not reviewed under
Executive Order 12866. It is not
significant within the meaning of the
DOT Regulatory Policies and
Procedures. The effect of this rule is not
to impose new requirements but to
clarify existing regulatory requirements
and update the address to which foreign
manufacturers must submit designation
and related documents. This rule will
not impose any additional burden on
any person. Rather, by making more
clear existing regulatory requirements
and directing agent submissions to a
NHTSA office with enhanced document
tracking capabilities, it will reduce the
burden on foreign manufacturers, who
now often submit incomplete agent
documents several times before
satisfying the regulation’s requirements,
and also frequently submit such
documents to NHTSA offices not
involved in administering this
regulation. The agency believes that this
impact is minimal and does not warrant
the preparation of a regulatory
evaluation.

B. Environmental Impacts

We have not conducted an evaluation
of the impacts of this rule under the
National Environmental Policy Act.
This rule does not impose any change
that would result in any impacts to the

quality of the human environment.
Accordingly, no environmental
assessment is required.

C. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, we have considered the impacts of
this rule on small entities (5 U.S.C. 601
et seq.). I certify that this rule will not
have a significant economic impact
upon a substantial number of small
entities within the context of the
Regulatory Flexibility Act.

The following is our statement
providing the factual basis for the
certification (5 U.S.C. 605(b)). This rule
will not have any significant economic
impact on a substantial number of small
businesses because the rule merely
clarifies existing requirements of a final
rule published on December 25, 1968
and changes the office to which foreign
manufacturers submit agent documents.
Foreign manufacturers and importers of
motor vehicles and motor vehicle
equipment, regardless of size, will not
be significantly affected because this
rule does not change the regulatory
requirements with which they are
required to comply. Accordingly, we
have not prepared a Final Regulatory
Flexibility Analysis.

D. Executive Order 13132, Federalism

E.O. 13132 requires NHTSA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” E.O.
13132 defines the term “Policies that
have federalism implications” to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.” Under E.O.
13132, NHTSA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
Government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or NHTSA consults with
State and local officials early in the
process of developing the regulation.

This rule will have no direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various

levels of government as specified in E.O.

13132. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. This rule will not
result in additional expenditures by
State, local or tribal governments or by
any members of the private sector.
Therefore, the agency has not prepared
an economic assessment pursuant to the
Unfunded Mandates Reform Act.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), a
person is not required to respond to a
collection of information by a Federal
agency unless the collection displays a
valid OMB control number. This rule
does not impose any new collection of
information requirements for which a 5
CFR Part 1320 clearance must be
obtained. DOT previously submitted to
OMB and OMB approved the collection
of information mandated by this
regulation in OMB Clearance No. 2127—
0040, which expires on May 31, 2006.

G. Civil Justice Reform

Pursuant to Executive Order 12988,
“Civil Justice Reform,” we have
considered whether this rule has any
retroactive effect. We conclude that it
will not have such an effect.

H. Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make the
rule easier to understand?

If you wish to do so, please comment on
the extent to which this final rule
effectively uses plain language
principles.



Federal Register/Vol. 70, No. 151/Monday, August 8, 2005/Rules and Regulations

45567

I. National Technology Transfer and
Advancement Act

Under the National Technology and
Transfer and Advancement Act of 1995
(Pub. L. 104-113), “all Federal agencies
and departments shall use technical
standards that are developed or adopted
by voluntary consensus standards
bodies, using such technical standards
as a means to carry out policy objectives
or activities determined by the agencies
and departments.”

This rule does not implicate any
technical standards developed by
voluntary consensus standards bodies.

J. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

K. Executive Order 13045, Economically
Significant Rules Disproportionately
Affecting Children

This rule is not subject to E.O. 13045
because it is not “economically
significant”” as defined under E.O.
12866, and does not concern an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children.

List of Subjects in 49 CFR Part 551

Designation of an agent for service,
Form and content of designation,
Method of service.

m For the foregoing reasons, Subpart D of
49 CFR Part 551 is revised to read as
follows:

PART 551—PROCEDURAL RULES

Subpart D—Service of Process on
Foreign Manufacturers and Importers

Designation of an Agent for Service of
Process

Sec.

551.45 What is the purpose of this subpart?

551.46 Who must comply with this subpart
and when?

551.47 Who may serve as an agent for a
foreign manufacturer?

551.48 May an official of a foreign
manufacturer serve as its agent?

551.49 May a foreign manufacturer replace
its agent?

551.50 May more than one foreign
manufacturer designate the same person
as agent?

551.51 May an agent assign performance of
its functions to another individual or
entity?

551.52 How long will a foreign
manufacturer’s designation of agent
remain in effect?

Form and Contents of Designation

551.53 What is the required format for a
designation?

551.54 What are the required contents for a
designation?

551.55 What information must a
Designation by Foreign Manufacturer
contain?

551.56 What information must an
Acceptance by Agent contain?

551.57 Who may sign the Designation by
Foreign Manufacturer?

551.58 Who may sign the Acceptance by
Agent?

551.59 May the same individual sign both
the Designation by Foreign Manufacturer
and Acceptance by Agent?

551.60 When must the Designation by
Foreign Manufacturer be signed?

551.61 When must the Acceptance by
Agent be signed?

551.62 Where should a foreign
manufacturer mail the designation?
551.63 May a foreign manufacturer submit
a designation by email or facsimile?

551.64 What if designation documents
submitted by a foreign manufacturer do
not comply with this subpart?

551.65 What if a foreign manufacturer
changes its name, address or product
names or marks?

Method of Service of Process

551.66 What is the legal effect of service of
process on an agent?

551.67 Where and how may an agent be
served?

551.68 What if an agent cannot be served?

Authority: 49 U.S.C. 30164.

Subpart D—Service of Process on
Foreign Manufacturers and Importers
Designation of an Agent for Service of
Process

§551.45 What is the purpose of this
subpart?

The purpose of this subpart is to
establish a procedure for foreign
manufacturers, assemblers and
importers of motor vehicles and motor
vehicle equipment to designate an agent
in the United States on whom service of
administrative or judicial notices or
processes may be made.

§551.46 Who must comply with this
subpart and when?

(a) All foreign manufacturers,
assemblers, and importers of motor
vehicles or motor vehicle equipment
(hereinafter referred to as “foreign
manufacturers”) must comply with this
subpart before offering a motor vehicle
or item of motor vehicle equipment for
importation into the United States.

(b) Unless and until a foreign
manufacturer appoints an agent in
accordance with the requirements of
this subpart, it may not import motor
vehicles or motor vehicle equipment
into the United States.

§551.47 Who may serve as an agent for a
foreign manufacturer?

Only an individual, a domestic firm
or a domestic corporation that is a
permanent resident of the United States
may serve as an agent under this
subpart.

§551.48 May an official of a foreign
manufacturer serve as its agent?

(a) Generally no; an agent must be a
permanent resident of the United States.
Typically officials of foreign
manufacturers and importers are not
United States residents.

(b) Occasionally an official of a
foreign manufacturer also serves as an
official of a domestic firm or corporation
or is a permanent resident of the United
States. In such cases, the official may
serve as agent and sign the designation
documents both on behalf of the foreign
manufacturer and as agent. However,
the foreign manufacturer must submit to
NHTSA, along with the designation
documents, a letter explaining that the
individual signing the designation is
both an official of the foreign
manufacturer with authority to appoint
an agent and a permanent resident of
the United States or official of a
domestic firm or corporation. If NHTSA
does not receive an explanatory letter at
the same time it receives the
designation, the agency will deem the
designation insufficient under this
subpart and reject the submission.

§551.49 May a foreign manufacturer
replace its agent?

(a) Yes, a foreign manufacturer may
replace its agent in the same way it
originally designated the agent. It must
submit designation documents that meet
the form and content requirements
identified in the following section of
this subpart. Until NHTSA receives
designation documents meeting those
requirements or a letter withdrawing an
existing designation, the individual or
domestic corporation originally
designated will continue to serve as its
agent for service of process.

(b) A foreign manufacturer that has
withdrawn but not replaced its agent
may not continue to import motor
vehicles or motor vehicle equipment
into the United States. In order to do so,
it must appoint a new agent in
accordance with the requirements of
this subpart.
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§551.50 May more than one foreign
manufacturer designate the same person as
agent?

Yes, any number of foreign
manufacturers separately may designate
the same person as agent.

§551.51 May an agent assign performance
of its functions to another individual or
entity?

No, an agent may not assign
performance of its functions.

§551.52 How long will a foreign
manufacturer’s designation of agent remain
in effect?

(a) A designation of agent remains in
effect until replaced or withdrawn by a
foreign manufacturer.

(b) A foreign manufacturer that has
withdrawn but not replaced its agent
may not continue to import motor
vehicles or motor vehicle equipment
into the United States. In order to do so,
it must appoint a new agent in
accordance with the requirements of
this subpart.

Form and Contents of Designation

§551.53 What is the required format for a
designation?

(a) All documents submitted under
this subpart must be:

(1) Original documents;

(2) Written in English; and

(3) Signed in ink.

(b) For each signature, the document
must indicate in English:

(1) The date of signature; and

(2) The name and title of the
individual who signed the document.

(c) As long as documents submitted
by a foreign manufacturer and its agent
contain all required information
(identified in §§551.54, 551.55 and
551.56 below), there is no mandatory
format for the designation

(d) NHTSA encourages foreign
manufacturers to use the suggested
designation form set forth in the
Appendix to this subpart. If completed
and executed properly by both a foreign
manufacturer and its agent, this form
will comply fully with the requirements
of §§551.53 through 551.65.

§551.54 What are the required contents
for a designation?

The suggested designation form set
forth in the Appendix, if completed and
signed properly by a foreign
manufacturer and its agent, contains all
of the information necessary to create a
valid designation under this subpart.
Specifically, a valid designation must
contain:

(a) A Designation by Foreign
Manufacturer; and

(b) An Acceptance by Agent.

§551.55 What information must a
Designation by Foreign Manufacturer
contain?

A Designation by Foreign
Manufacturer must contain:

(a) A statement that the designation is
in valid form and binding on the foreign
manufacturer under the laws, corporate
bylaws or other requirements governing
the making of designations at the place
and time where it is made;

(b) The full legal name, principal
place of business and mailing address of
the foreign manufacturer;

(c) All trade or brand names, marks,
logos or other designations of origin
under which the foreign manufacturer’s
products will be sold; and

(d) The signature in ink, and the name
and title of the official or employee
signing the designation on behalf of the
foreign manufacturer, who must have
authority to appoint an agent.

§551.56 What information must an
Acceptance by Agent contain?

An Acceptance by Agent must
contain:

(a) The full legal name, mailing
address and telephone number of the
agent;

(b) A statement that the agent accepts
the designation and understands that
(s)he may not assign performance of the
agent’s functions under the designation
to another person or entity, and that the
designation shall remain in effect until
it is withdrawn or replaced by the
foreign manufacturer;

(c) The signature in ink of the agent,
or an official or employee of the
domestic firm or corporation serving as
the agent, who must authority to sign for
the firm or corporation; and

(d) The name and title of the
individual signing the acceptance.

§551.57 Who may sign the Designation by
Foreign Manufacturer?

Only an official or employee of the
foreign manufacturer with authority to
appoint an agent may sign the
Designation by Foreign Manufacturer.

§551.58 Who may sign the Acceptance by
Agent?

Only the agent, in the case of an
individual, or an official or employee, in
the case of a domestic firm or
corporation serving as the agent with
authority to sign for that firm of
corporation, may sign the Acceptance of
Agent.

§551.59 May the same individual sign
both the Designation by Foreign
Manufacturer and Acceptance by Agent?
(a) Generally no; the Designation by
Manufacturer must be signed by an
official or employee of the foreign

manufacturer and the Acceptance by
Agent must be signed by the foreign
manufacturer’s agent, in the case of an
individual, or by an official or
employee, in the case of a domestic firm
or corporation serving as its agent.

(b) Occasionally an official of a
foreign manufacturer also serves as an
official of a domestic firm or corporation
or is a permanent resident of the United
States. In such cases, the official may
serve as agent and sign the designation
documents both on behalf of the foreign
manufacturer and as agent. However,
the foreign manufacturer must submit to
NHTSA, along with the designation
documents, a letter explaining that the
individual signing the designation is
both an official of the foreign
manufacturer with authority to appoint
an agent and a permanent resident of
the United States or official of a
domestic firm or corporation. If NHTSA
does not receive an explanatory letter at
the same time it receives the
designation, the agency will deem the
designation insufficient under this
subpart and reject the submission.

§551.60 When must the Designation by
Foreign Manufacturer be signed?

(a) The foreign manufacturer must
sign the Designation by Foreign
Manufacturer on or before the date that
the agent signs the Acceptance by
Agent. It is not possible for an
individual or entity to accept a
designation as agent until on or after the
date on which a foreign manufacturer
makes the designation.

(b) If the Designation by Foreign
Manufacturer is dated after the
Acceptance by Agent, NHTSA will
deem the designation insufficient under
this subpart and reject the submission.

§551.61 When must the Acceptance by
Agent be signed?

(a) The agent, in the case of an
individual, or an employee or official, in
the case of a domestic firm or
corporation serving as agent, must sign
the Acceptance by Agent on or after the
date that the manufacturer signs the
Designation by Foreign Manufacturer. It
is not possible for an individual or
entity to accept a designation as agent
until on or after the date on which the
foreign manufacturer makes the
designation.

(b) If the Acceptance by Agent is
dated before the Designation by Foreign
Manufacturer, NHTSA will deem the
designation insufficient under this
subpart and reject the submission.

§551.62 Where should a foreign

manufacturer mail the designation?
Foreign manufacturers must mail

their designations to the Office of the
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Executive Secretariat, National Highway
Traffic Safety Administration, Room
5221, 400 Seventh Street, SW,
Washington, DC 20590. No other
NHTSA office is authorized to accept
designation documents. To avoid
delays, the agency suggests using
express mail services.

§551.63 May a foreign manufacturer
submit a designation by email or facsimile?
No, the statute requires designation

documents submitted by foreign
manufacturers to contain original ink
signatures. NHTSA will reject
designation documents submitted via
email or facsimile, as they do not satisfy
this requirement.

§551.64 What if designation documents
submitted by a foreign manufacturer do not
comply with this subpart?

Designations of agent are binding on
the foreign manufacturer even when
their form and contents do not comply

with this subpart, unless rejected by the
agency.

§551.65 What if a foreign manufacturer
changes its name, address or product
names or marks?

(a) A foreign manufacturer must
provide written notice to NHTSA of any
changes in its name, address or marks,
trade names, or other designations of
origin appearing on its products.

(%) Foreign manufacturers should mail
notices to the Office of the Executive
Secretariat, National Highway Traffic
Safety Administration, Room 5221, 400
Seventh Street, SW., Washington, DC
20590. To avoid delays, the agency
suggests using express mail services.

Method of Service of Process

§551.66 What is the legal effect of service
of process on an agent?

Service on an agent of administrative
or judicial notices or process is deemed
to be service on a manufacturer.

§551.67 Where and how may an agent be
served?

An agent may be served at the agent’s
office or usual place of residence, by
registered or certified mail addressed to
the agent with return receipt requested,
or by any other manner authorized by
law.

§551.68 What if an agent cannot be
served?

If an agent cannot be served because
the agent cannot be located, has ceased
to exist or does not receive correctly
addressed mail, service may be made by
posting the notice or process in the
Office of the Secretary of
Transportation.

BILLING CODE 4910-59-P
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APPENDIX: SUGGESTED DESIGNATION
OF AGENT FOR SERVICE OF PROCESS
UNDER 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D

PART A: DESIGNATION BY FOREIGN MANUFACTURER

Pursuant to 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D, the Foreign Manufacturer listed below
hereby designates the following Agent on whom service of all administrative and judicial processes and
notices may be made. This designation is for service of process only and for no other purpose. It shall
remain in effect until it is withdrawn or another Agent is designated in accordance with the requirements
of 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D.

The Manufacturer identified below hereby certifies:

1. This designation is in valid form and binding on the Manufacturer under the laws, corporate
bylaws or other requirements governing the making of designations at the place and time where it
is made.

2. The full legal name, principal place of business and mailing address of the Manufacturer are:

3. The Manufacturer’'s products will be sold under the following trade or brand names, marks, logos
or other designations of origin (List all names, marks, logos or designations):

4. The full legal name, principal place of business, mailing address and telephone number of the

Agent are:

By: / /
Signature of Manufacturer's Authorized Representative Month / Day / Year
Printed Name Title

PART B: ACCEPTANCE BY AGENT

The undersigned hereby accepts appointment as Agent solely for the purpose of service of process on
the Manufacturer under 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D. | understand that this
appointment shall remain in effect until withdrawn or replaced by the Manufacturer in accordance with the
requirements of 49 U.S.C. § 30164 and 49 C.F.R. Part 551, Subpart D. | understand also that | may not
assign performance of my functions under this Designation to another person.

By: / /
Signature of Agent Month / Day / Year
(Date of acceptance must be

on or after date of designation)

Printed Name Title
TO AVOID DELAYS, LEAVE NO SPACES BLANK; DO NOT SEND VIA FACSIMILE OR EMAIL

Mail original documents with ink signatures only to: Office of the Executive Secretariat, National
Highway Traffic Safety Administration, Room 5221, 400 Seventh Street, SW, Washington, DC 20590

Issued on: August 2, 2005.
Jeffrey W. Runge,

Administrator.

[FR Doc. 05-15561 Filed 8—5—-05; 8:45 am]
BILLING CODE 4910-59-C
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 20, 32, and 150

National Source Tracking of Sealed
Sources; Meeting

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of meeting.

SUMMARY: The Nuclear Regulatory
Commission (NRC) has published a
proposed rule on National Source
Tracking of Sealed Sources for public
comment (70 FR 43646; July 28, 2005).
The public comment period runs from
July 28 thru October 11, 2005. As part
of the public comment process, the NRC
plans to hold two transcribed public
meetings to solicit comments on the
proposed rule. During the comment
period, comments may also be mailed to
the NRC or submitted via fax or e-mail.
The meetings are open to the public and
all interested parties may attend. The
first meeting will be held at the NRC in
Rockville, MD. The second meeting will
be held at the offices of the Texas
Department of State Health Services in
Houston, TX.

DATES: August 29, 2005, from 9 a.m.—

3 p.m. in Rockville, MD, and September
20, 2005, from 12:30 p.m. to 4:30 p.m.
in Houston, TX.

ADDRESSES: The August 29 meeting will
be held at the NRC Auditorium, Two
White Flint North, 11545 Rockville
Pike, Rockville, MD. The September 20
meeting will be held at the offices of the
Texas Department of State Health
Services—Elias Ramirez State Office
Building, 5425 Polk Street, Rooms 4B—
4E, Houston, Texas.

FOR FURTHER INFORMATION CONTACT:
Merri Horn, telephone (301) 415-8126,
e-mail, mlh1@nrc.gov; Julie Ward,
telephone (301) 415-5061, e-mail
jaw2@nrc.gov; or Ikeda King, telephone
(301) 415-7278, e-mail ijk@nrc.gov of
the Office of Nuclear Material Safety
and Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION: The
purpose of these meetings is to obtain
stakeholder comments on the National
Source Tracking Proposed Rule. The
proposed rule would require licensees
to report certain transactions involving
certain sealed sources of concern to the
National Source Tracking System. These
transactions would include
manufacture, transfer, receipt, or
disposal of the nationally tracked
source. The proposed rule would also
require each licensee to provide its
initial inventory of nationally tracked
sources to the National Source Tracking
System and annually verify and
reconcile the information in the system
with the licensee’s actual inventory. In
addition, the proposed rule would
require manufacturers to assign a
unique serial number to each nationally
tracked source. The proposed rule is
available on NRC’s rulemaking Web site:
http://ruleforum.lInl.gov.

Agenda: Welcome—10 minutes; NRC
staff presentation on Rule
Requirements—20 minutes; Public
Comment—remainder. There will also
be a poster board session on the
transaction forms. To ensure that
everyone who wishes has the chance to
comment, we may impose a time limit
on speakers.

Attendees are requested to notify Julie
Ward, telephone (301) 415-5061, e-mail
jaw2@nrc.gov or lkeda King, telephone
(301) 415-7278, e-mail ijk@nrc.gov to
preregister for the meetings. You will be
able to register at the meetings, as well.

Dated at Rockville, Maryland, this 2nd day
of August, 2005.

For the Nuclear Regulatory Commission.
Charles L. Miller,

Director, Division of Industrial and Medical
Nuclear Safety, Office of Nuclear Material
Safety and Safeguards.

[FR Doc. 05-15661 Filed 8—-5—-05; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 330

Deposit Insurance Coverage; Stored
Value Cards and Other Nontraditional
Access Mechanisms

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking.

SUMMARY: The FDIC is proposing to
promulgate a regulation that would
clarify the insurance coverage of funds
subject to transfer or withdrawal
through the use of stored value cards
and other nontraditional access
mechanisms. This proposed rule is a
revision of a proposed rule published by
the FDIC in April of 2004 (the “First
Proposed Rule”’). See 69 FR 20558
(April 16, 2004). The purpose of the
revised proposed rule (the “Second
Proposed Rule”) is to address certain
issues raised by commenters in response
to the original proposal. Through the
Second Proposed Rule, the FDIC would
add a new subsection to part 330 of title
12 of the Code of Federal Regulations.
The new subsection would promote
accuracy and consistency by insured
depository institutions in reporting
“deposits” for inclusion in an
institution’s assessment base. Also, the
new subsection would provide guidance
to the public about the insurance
coverage of funds underlying
nontraditional access mechanisms.
DATES: Written comments must be
received by the FDIC no later than
November 7, 2005.

ADDRESSES: Interested parties are
invited to submit written comments to
the FDIC by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fdic.gov/regulations/laws/federal/
propose.html. Follow the instructions
for submitting comments.

e E-mail: comments@fdic.gov.
Include ““Part 330—Stored Value Cards”
in the subject line of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments/Legal
ESS, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429.

¢ Hand Delivery/Courier: Comments
may be hand-delivered to the guard
station located at the rear of the FDIC’s
550 17th Street building (accessible
from F Street) on business days between
7 am. and 5 p.m.

Instructions: All submissions must
include the agency name and use the
title “‘Part 330—Stored Value Cards.”
All comments received will be posted
without change to http://www.fdic.gov/
regulations/laws/federal/propose.html,
including any personal information
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provided. Comments may be inspected
and photocopied in the FDIC Public
Information Center, Room 100, 801 17th
Street, NW., Washington, DC, between 9
a.m. and 4:30 p.m. on business days.

FOR FURTHER INFORMATION CONTACT:
Christopher L. Hencke, Counsel, Legal
Division, (202) 898-8839, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

SUPPLEMENTARY INFORMATION:
I. The Statutory Definition of ‘‘Deposit”

In the Federal Deposit Insurance Act
(“FDI Act”), the term “deposit” is
defined at section 3(1) (12 U.S.C.
1813(1)). This section includes several
paragraphs. At paragraph 3(1)(1), the
term “‘deposit” is defined in part as “‘the
unpaid balance of money or its
equivalent received or held by a bank or
savings association in the usual course
of business and for which it has given
or is obligated to give credit, either
conditionally or unconditionally, to a
commercial, checking, savings, time, or
thrift account, or which is evidenced by
its certificate of deposit, thrift
certificate, investment certificate,
certificate of indebtedness, or other
similar name * * *.” 12 U.S.C.
1813(1)(1).

At paragraph 3(1)(3), the term
“deposit” is defined in part as “money
received or held by a bank or savings
association, or the credit given for
money or its equivalent received or held
by a bank or savings association, in the
usual course of business for a special or
specific purpose, regardless of the legal
relationship thereby established,
including without being limited to,
escrow funds, funds held as security for
an obligation due to the bank or savings
association or others (including funds
held as dealers reserves) or for securities
loaned by the bank or savings
association, funds deposited by a debtor
to meet maturing obligations, funds
deposited as advance payment on
subscriptions to United States
Government securities, funds held for
distribution or purchase of securities,
funds held to meet its acceptances or
letters of credit, and withheld taxes
* * * 12 U.S.C. 1813(1)(3).

Finally, paragraph 3(1)(5) provides
that the FDIC, in consultation with the
other federal banking agencies, may
define “deposit” through regulation. See
12 U.S.C. 1813(1)(5). In accordance with
paragraph 3(1)(5), the FDIC is consulting
with the other agencies in connection
with this proposed rulemaking.

II. General Counsel’s Opinion No. 8

In 1996, the FDIC applied the
statutory definition of “deposit” to

funds at insured depository institutions
underlying stored value cards. The FDIC
concluded that the funds in some stored
value card systems are “deposits” but
that the funds in other systems are not
“deposits.” The FDIC’s interpretation
was set forth in General Counsel’s
Opinion No. 8 (“GC8”). See 61 FR
40490 (August 2, 1996).

In GC8, the FDIC identified four types
of stored value card systems that
involve banks: (1) A “Bank Primary-
Reserve System” (2) a ‘“‘Bank Primary-
Customer Account System”’; (3) a “Bank
Secondary-Advance System”’; and (4) a
“Bank Secondary-Pre-Acquisition
System.” Each of these systems is
described below.

In a “Bank Primary-Reserve System,”
the insured depository institution issues
stored value cards in exchange for cash
from the cardholders. The depository
institution does not maintain an
individual account for each cardholder;
rather, the institution maintains a
pooled “reserve account” for all
cardholders. In making payments to
merchants or other payees (as the
cardholders use their cards to purchase
goods or services), the depository
institution disburses funds from this
“reserve account.” In GC8, the FDIC
determined that such funds held by the
insured depository institution do not
satisfy the statutory definition of
“deposit” at section 3(1) of the FDI Act.
In making this determination, the FDIC
specifically addressed the applicability
of paragraphs 3(1)(1) and 3(1)(3) (quoted
above). First, in finding that the funds
do not satisfy paragraph 3(1)(1), the
FDIC found that the stored value cards
are not structured so that the institution
credits a conventional commercial,
checking, savings, time or thrift account.
Rather, the institution credits the pooled
“reserve account.” See 61 FR at 40492.
Second, in finding that the funds do not
satisfy paragraph 3(1)(3), the FDIC
determined that the purpose of the
funds is insufficiently “‘special or
specific” because the cardholder might
“engage in any of a number of unrelated
transactions” with the result that the
funds “could be associated with general
or miscellaneous unrelated
transactions.” 61 FR at 40493. On the
basis of this reasoning, the FDIC
concluded that the funds in this type of
system are not ‘‘deposits.” See 61 FR at
40493, 40494.

A “Bank Primary-Customer Account
System” is similar to a “Bank Primary-
Reserve System” in that the insured
depository institution issues stored
value cards in exchange for cash from
the cardholders. The two systems differ,
however, in their accounting
techniques. In a “Bank Primary-

Customer Account System,” the
depository institution does not maintain
a pooled “‘reserve account” for all
cardholders. Rather, the institution
maintains an individual account for
each cardholder. Citing paragraph 3(1)(1)
of the statutory definition (quoted
above), the FDIC in GC8 determined that
the funds in these individual accounts
are “‘deposits.” See 61 FR at 40492,
40494.

In a “Bank Secondary-Advance
System,” the insured depository
institution acts as an intermediary in
collecting funds from cardholders in
exchange for stored value cards issued
by a third party or sponsoring company.
The funds are held by the depository
institution for a short period of time,
then forwarded to the sponsoring
company. See 61 FR at 40490. Later,
when the cardholder uses the stored
value card to make a purchase from a
merchant, the sponsoring company (and
not the depository institution) sends the
appropriate amount of money to the
merchant. In GC8, the FDIC determined
that the funds collected by the
depository institution are ‘“deposits”
belonging to the sponsoring company
for the brief period before the funds are
forwarded to the sponsoring company.
The funds are not “deposits” belonging
to the cardholders because the
institution’s liability for these funds is
owed to the sponsoring company for
whom the institution is temporarily
holding the funds. See 61 FR at 40490-
91, 40494.

Similarly, in a ‘“Bank Secondary-Pre-
Acquisition System,” the insured
depository institution provides
cardholders with cards issued by a third
party or sponsoring company. Prior to
selling the cards to the cardholders,
however, the depository institution
purchases the cards from the sponsoring
company. See 61 FR at 40490. In this
respect, the system is different than a
“Bank Secondary-Advance System.”
When the depository institution resells
the cards to the cardholders, no money
is owed to the sponsoring company. For
this reason, the depository institution is
free to retain the funds collected from
the cardholders. Later, when a
cardholder uses his/her stored value
card to make a purchase from a
merchant, the sponsoring company and
not the depository institution sends the
appropriate amount of funds to the
merchant. In GC8, the FDIC determined
that the funds collected by the
depository institution in this system are
not “deposits.” See 61 FR at 40491,
40494. This conclusion was based upon
the fact that the depository institution,
in collecting funds from cardholders,
does not assume a responsibility to
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return or disburse the funds to the
cardholders or the sponsoring company
or any other party. Rather, the
depository institution merely sells the
right to collect funds from the
sponsoring company (i.e., the issuer of
the cards). Thus, the funds underlying
the stored value cards are held by the
sponsoring company, not by the
depository institution. Under these
circumstances, no ‘“deposits’ exist at
the depository institution. See 12 U.S.C.
1813(1)(1) (defining “deposit” as an
“unpaid balance of money or its
equivalent”); 12 U.S.C. 1813(1)(3)
(providing that the term “deposit” does
not include “funds which are received
by the bank or savings association for
immediate application to the reduction
of an indebtedness to the receiving bank
or savings association, or under
condition that the receipt thereof
immediately reduces or extinguishes
such an indebtedness”).

III. The First Proposed Rule

Following the publication of GC8, the
banking industry developed new types
of stored value cards and stored value
card systems. Indeed, stored value cards
are one of the fastest growing products
in the financial industry.

Certain types of cards are being
marketed to lower-income consumers,
especially the unbanked and the
underbanked. The use of stored value
cards can serve as a point of entry into
the banking system for consumers
without bank accounts, as well as
provide asset-building and credit-
building opportunities. Industry
innovation in this area is of
considerable interest to regulatory
agencies and banks reaching out to
underserved markets.

With more than 10 million unbanked
households in the United States,
prepaid debit products such as stored
value cards or reloadable “payroll
cards” are increasingly being used by
employers to remit wages electronically
to their employees. These cards have
been used to provide consumers with a
viable means of accessing funds and
making financial transactions. Payroll
cards have also served as an alternative
to paying high fees at non-bank check
cashers. Functioning as ““‘checkless bank
accounts,” payroll debit cards have
provided a convenient and safer way to
store funds, pay for purchases, access
automated teller machines (“ATMs”)
and pay bills. In addition, foreign
remittance services are one of the ways
in which banks use debit cards to build
relationships with a large population of
unbanked customers. The ability of
banks to reach out to low- and
moderate-income consumers with

products such as low-cost debit
accounts, remittance services and
individual development accounts may
receive favorable consideration during
Community Reinvestment Act
examinations.

The evolving and increasing use of
stored value cards is important to the
banking industry. The FDIC and others
in the banking industry recognize the
importance of these cards to all
consumers, including the underbanked.
These cards provide banks with an
opportunity to reach underserved
markets.

While serving important needs, the
development of new types of stored
value cards has raised legal issues that
the FDIC did not address in GC8. One
of the new stored value card systems
could be described as a “hybrid system”
in that it combines the “Bank Primary-
Reserve System” with the “Bank
Primary-Customer Account System.” In
this hybrid system, the insured
depository institution issues stored
value cards against a pooled ‘‘reserve
account” but also maintains individual
accounts or subaccounts for the various
cardholders. In some cases, the
individual accounts or subaccounts are
maintained by a processing agent. GC8
did not address such hybrid systems.

The banking industry also developed
a system in which stored value cards are
issued by a sponsoring company against
an account at an insured depository
institution. The issuance of cards by a
sponsoring company (as opposed to a
depository institution) is not a new
development: the “Bank Secondary-
Advance System” and the “Bank
Secondary-Pre-Acquisition System”
both involve the issuance of stored
value cards by sponsoring companies.
The new development (or at least the
feature of ““secondary systems” not
discussed by the FDIC in GGC8) is the
funding of a bank account by the
sponsoring company for the purpose of
making payments on the stored value
cards. When a cardholder uses his/her
card to make a purchase from a
merchant, the funds are disbursed to the
merchant from this bank account. In
GC8, the FDIC never addressed the
question of whether the funds in such
an account qualify as “deposits.”

The “payroll card” is another type of
card not specifically addressed in GC8.
Such cards are distributed by employers
to employees in lieu of paychecks. Prior
to distributing the cards (or prior to
activating the cards), the employer
(directly or through a processing agent)
places funds at a depository institution.
After the distribution of the cards and
the placement of the funds, the
employees transfer or withdraw the

funds through the use of their cards. In
some cases, payroll cards are reloadable.

GC8 also included no specific
discussion of “gift cards.” A person
might buy a gift card from a retail store.
In some cases, the gift card may be used
to purchase goods or services wherever
a major credit card may be used. Prior
to the sales of such cards, the retail store
(or some company under an agreement
with the retail store) may place funds at
a depository institution. After the sales
of the cards and the placement of the
funds, the cardholders transfer or
withdraw the funds through the use of
the cards.

In response to the development of
these new types of stored value cards
and stored value card systems, the FDIC
published the First Proposed Rule. See
69 FR 20558 (April 16, 2004). The FDIC
recognized the existence of three types
of stored value card systems. First, the
FDIC recognized systems in which an
insured depository institution receives
funds from cardholders, or receives
funds from others on behalf of
cardholders, in exchange for stored
value cards issued by the depository
institution. Under the First Proposed
Rule, the funds held by the institution
would be “deposits” unless (1) the
institution records its liabilities for such
funds in an account representing
multiple cardholders; and (2) the
institution (directly or through an agent)
maintains no supplemental records or
subaccounts reflecting the amount owed
to each cardholder. Thus, in regard to
“Bank Primary-Reserve Systems’” and
“Bank Primary-Customer Account
Systems,” the First Proposed Rule
followed GC8. In addition, the First
Proposed Rule provided that the funds
in a hybrid system (not addressed in
GC8) would be “deposits.”

Second, the FDIC recognized systems
in which an insured depository
institution receives funds from
cardholders in exchange for stored value
cards issued by a sponsoring company
(e.g., a “Bank Secondary-Advance
System” or a “Bank Secondary-Pre-
Acquisition System”). Under the First
Proposed Rule, the funds would be
“deposits” if the depository institution
bears an obligation to forward the funds
to the sponsoring company or to hold
the funds for the sponsoring company.
After the forwarding or withdrawal of
such funds, of course, the funds would
cease to be “deposits.” Also, the funds
would never be “deposits” if the
depository institution never bears an
obligation to forward or hold the funds
(e.g., the depository institution
purchases stored value cards from the
sponsoring company and then resells
the cards to the cardholders). In other
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words, in regard to ‘“Bank Secondary-
Advance Systems’” and ‘“Bank
Secondary-Pre-Acquisition Systems,”
the First Proposed Rule simply followed
GCs.

Third, the FDIC recognized systems in
which funds are placed at an insured
depository institution by a sponsoring
company for the purpose of making
payments on stored value cards issued
by that company. As discussed above,
this type of system was not addressed in
GC8. Under the First Proposed Rule, the
funds in such a system would be
“deposits.”

The First Proposed Rule did not set
forth specific rules for “payroll cards”
or “gift cards.” Thus, under the First
Proposed Rule, the funds underlying
such cards would be subject to the
general rules summarized above.

Finally, assuming that the funds in a
particular system are ‘““deposits,”” the
First Proposed Rule set forth no specific
rules for determining whether the
insured depositor is the cardholder as
opposed to some other party (such as
the employer in the case of payroll
cards). Rather, the First Proposed Rule
simply provided that the insurance
coverage of the deposits would be
governed by the same rules that apply
to any other deposits. See 12 CFR part
330.

A separate issue is whether stored
value cards should include mandatory
disclosures as to whether the underlying
funds are insured by the FDIC. In
publishing the First Proposed Rule, the
FDIC raised this issue but did not set
forth any specific rules. Rather, the
FDIC merely requested comments.

IV. The Comments

In response to the First Proposed
Rule, the FDIC received 36 comments.!
Approximately eight comments
supported the proposed rule while
approximately twenty comments
opposed the rule. The other comments
could be characterized as neutral.?

In supporting the First Proposed Rule,
some commenters emphasized the
importance of protecting consumers
(i.e., the persons who hold stored value
cards). Others simply endorsed the
proposed classification scheme (in
which most funds held by banks would
be “deposits” but some funds might not
be “deposits”).

Those commenters who opposed the
First Proposed Rule presented a variety

1Though a few of the comments were untimely,
the FDIC has considered all of the comments in
revising the proposed rule.

2 Some comments represented multiple parties.
For example, one comment represented 26
consumer groups. Comments from banking trade
associations represented multiple banks.

of objections. One of the objections was
that the scope of the First Proposed Rule
was too narrow. This particular
objection is discussed in section A
below. This objection warrants a
separate discussion because the FDIC
agrees that the scope of the proposed
rule must be reconsidered. In section B,
the commenters’ additional objections
and arguments are discussed. These
arguments include the following: (1)
The proposed rule will trigger other
laws and regulations; (2) the proposed
rule is inconsistent with GC8; (3)
cardholders do not expect to be insured;
(4) the FDIC should recognize
distinctions among types of stored value
cards; (5) the funds underlying payroll
cards should be insured but the funds
underlying gift cards should not be
insured; (6) adoption of the proposed
rule will have a “chilling effect”” on the
development of stored value products;
and (7) the adoption of a regulation is
‘“premature.”

A. The Scope of the Proposed Rule

The stated purpose of the First
Proposed Rule was “to clarify the
meaning of ‘deposit’ as that term relates
to funds at insured depository
institutions underlying stored value
cards.” The term “stored value card”
was defined as ““a device that enables
the cardholder to transfer the
underlying funds (i.e., the funds
received by the issuer of the card in
exchange for the issuance or reloading
of the card) to a merchant at the
merchant’s point of sale terminal.” 69
FR at 20565—-66. This stated purpose
and this definition were based upon
language in GC8. See 61 FR at 40490—
91.

A number of commenters expressed
the opinion that the proposed definition
of “stored value card” is too narrow.
They noted, for example, that some
cards not only enable cardholders to
transfer funds to merchants at point of
sale terminals but also enable
cardholders to make withdrawals at
ATMs. Moreover, a device or
mechanism that enables the user to
make such transfers or withdrawals may
not be a “card” at all. The mechanism
could be a code or computer. Finally,
some commenters noted that the term
“‘stored value card”” may be less
common today than the term “prepaid
card.”

Response: The FDIC agrees with these
comments and is reconsidering the
scope of the proposed rule.

Of course, no rule at all may be
necessary if the funds underlying
“stored value cards” or similar
mechanisms do not differ in any
material respects from the funds

underlying ordinary checks or ATM
cards (i.e., the funds in ordinary
checking accounts). Although some of
the literature suggests that stored value
cards are different than checks because
the funds are stored “on the card,”
nothing is actually stored on the card
except information (such as information
about the amount available to the
cardholder for transfers to merchants).
In this respect, a stored value card is
similar to a paper check. Both a card
and a check serve as the means of
transferring funds held at a bank. In
both cases, the funds are delivered to
merchants through a “clearing” process.
This similarity was recognized in GC8.
See 61 FR at 40490.

If a particular stored value card may
be used to make withdrawals from ATM
machines, then the card is similar to an
ordinary ATM card. The use of a bank
ATM machine to make withdrawals is a
demonstration of the fact that the
underlying funds are held at a bank, not
“on the card.”

In short, stored value cards are very
similar to traditional mechanisms for
transferring or withdrawing funds from
a bank. To the extent that the
underlying funds have been placed at a
bank, a self-described “stored value
card” can serve as an access
mechanism.3 In this regard, a stored
value card is no different than a check
or bank-issued traveler’s check or
money order. None of these mechanisms
actually stores money. All of these
mechanisms merely provide access to
money stored at a bank.

Perhaps the major difference between
stored value cards and traditional access
mechanisms is that the holder of a
stored value card, unlike the holder of
a book of checks or the holder of an
ATM card, need not deal directly with
a bank. Rather, the holder of a stored

3To the extent that the card or other mechanism
does not involve the placement of funds at a bank,
the FDIC’s regulations are inapplicable. For
example, the FDIC’s regulations do not apply to
“closed systems” in which the cardholder deals
directly with a merchant without the involvement
of a bank. In such a system, the cardholder typically
purchases his/her card directly from the merchant.
The card enables the holder, at a later point in time,
to collect goods or services from the same merchant.
At that time, payment is not received by the
merchant through a bank. On the contrary, the
merchant has been prepaid through the sale of the
card. Following the sale of the card, the merchant
might place the funds into a deposit account at an
FDIC-insured depository institution but any such
placement of funds would have no effect on the
“value” of the card or the cardholder’s ability to use
the card to collect the promised goods or services.
To the extent that the merchant places the funds
into an account at an insured depository institution,
the funds would be insurable to the merchant (not
the cardholder) as the deposit of a corporation. See
12 CFR 330.11(a) (providing that the deposit
accounts of a corporation are added together and
insured up to $100,000).
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value card may deal with either a bank
or a third party.*

For example, in the case of payroll
cards, the cardholders receive their
cards from their employer (or agent
company on behalf of the employer).
The underlying funds are placed at a
depository institution by the employer.
After the distribution of the cards and
the placement of the funds, the cards are
used by the cardholders to transfer or
withdraw the funds.

Similarly, in the case of gift cards, the
cardholders may buy their cards from a
retail store. Prior to selling the cards, the
retail store (or some other company
under an agreement with the retail
store) may place the underlying funds at
a depository institution. After the
selling of the cards and the placement
of the funds, the cards are used by the
cardholders to transfer or withdraw the
funds.

The fact that a depository institution
holds the funds but might not deal
directly with the cardholders creates the
possibility that the institution will
maintain no records as to the identities
of the cardholders. In the event of the
failure of the depository institution, the
anonymity of the cardholders would
create an obvious problem for the FDIC
in attempting to pay deposit insurance
to the cardholders. Concerns about the
possible anonymity of cardholders
played a large role in the FDIC’s
issuance of GC8 in 1996.

The problem of anonymity is not
limited to persons with stored value
cards. The same problem might exist in
the case of persons who use other
nontraditional means of transferring
funds. For example, a company might
provide customers with the service of
purchasing goods or transferring funds
over the Internet. In order to effectuate
such transfers, the company might place
funds at banks without providing the
bank with information as to the
identities of the customers. In such a
scenario, an issue would exist as to
whether the funds at the bank are
“deposits” under paragraph 3(1)(1) of
the statutory definition (as interpreted
in GC8) because the funds would not be
held in conventional checking or

4Even this difference may be overstated. While
the purchaser of a stored value card might not deal
directly with a bank, the purchaser of a traditional
money order also might not deal directly with a
bank. Rather, the purchaser might deal with an
express company or money transmitter. If the
money transmitter places funds into a bank, the
funds will be “deposits” of the money-transmitting
company and not “deposits” of the purchasers. See,
e.g., FDIC Advisory Opinion No. 91-21 (March 21,
1991). Under the Second Proposed Rule, funds
underlying stored value cards would be treated in
a similar fashion (i.e., the funds placed in a bank
would be “deposits” but not necessarily ‘“deposits”
of the purchasers).

savings accounts. In addition, an issue
would exist as to whether the funds are
“deposits” under paragraph 3(1)(3) of
the statutory definition (as interpreted
in GC8) because the funds might be
used by the customers to make general
and miscellaneous purchases over the
Internet. Finally, assuming that the
funds are “deposits,” an issue would
exist as to whether the funds should be
insured to the company as opposed to
the anonymous customers.

In short, the issues that exist with
respect to the funds underlying stored
value cards also exist with respect to the
funds underlying other nontraditional
access mechanisms. In order to resolve
this broader set of issues, the FDIC has
decided to replace the First Proposed
Rule (dealing solely with funds
underlying stored value cards) with the
Second Proposed Rule (dealing with
funds underlying all types of
nontraditional access mechanisms). The
Second Proposed Rule is explained in
detail in section V, infra.

B. Other Objections

In response to the First Proposed
Rule, commenters presented a number
of objections that also might apply to
the Second Proposed Rule. Each of the
principal objections and arguments is
discussed in turn below.

The Effect Upon Other Laws. Some
commenters objected to the First
Proposed Rule on the grounds that the
adoption of a broad definition of
“deposit” would trigger various laws
and regulations that the commenters
characterized as burdensome. Several
commenters stated that the applicability
of these laws and regulations could
stifle development and increase costs of
stored value products. The given
examples of such laws and regulations
included the Federal Reserve Act as
implemented by Regulation D and the
Electronic Fund Transfer Act as
implemented by Regulation E.
Commenters also cited Regulation P
(privacy of consumer financial
information), Regulation CC (availability
of funds), Regulation DD (truth in
savings), laws involving branches and
mergers, the USA Patriot Act, and state
laws involving escheat and liens.

Response: The laws and regulations
cited by the commenters do not
incorporate the definition of “deposit”
in the FDI Act. Therefore, the FDIC’s
interpretation of “deposit”” does not
necessarily determine the applicability
of these laws and regulations.

Regulation E is illustrative. This
regulation provides certain protections
to consumers who use electronic fund
transfer services. See 12 CFR part 205.
Nothing in Regulation E limits its

application to consumers with
“deposits” as defined in the FDI Act.
Rather, Regulation E protects consumers
with “a demand deposit (checking),
savings, or other consumer asset
account (other than an occasional or
incidental credit balance in a credit
plan) held directly or indirectly by a
financial institution and established
primarily for personal, family, or
household purposes.” 12 CFR
205.2(b)(1) (emphasis added).

In September of 2004, the Board of
Governors of the Federal Reserve
System published a proposed rule that
would provide that “payroll card
accounts” are covered by Regulation E.
See 69 FR 55996 (September 17, 2004).
The proposed rule does not provide that
Regulation E shall apply to all types of
stored value card accounts or that
Regulation E shall apply to all
“deposits” as defined in the FDI Act.
Thus, on its face, the proposed rule
indicates that the applicability of
Regulation E to consumers’ accounts
need not be coextensive with the
insurance coverage of “deposits” as
defined in the FDI Act.5

Consistency With GC8. Some
commenters who opposed the First
Proposed Rule presented legal
arguments based on the statutory
definition of “deposit” at 12 U.S.C.
1813(1). Most of these commenters
objected to the FDIC’s proposed
treatment of funds in hybrid systems
(i.e., systems in which the depository
institution maintains a pooled ‘‘reserve
account” for all cardholders as in a
“Bank Primary-Reserve System” but
also maintains an account or subaccount
for each cardholder as in a ““Bank
Primary-Customer Account System”).
Under the First Proposed Rule, the
funds in a hybrid system would be
classified as “deposits.”

In objecting to the FDIC’s proposed
treatment of funds in hybrid systems,
the commenters relied in large part
upon the FDIC’s analysis of ‘“Bank
Primary-Reserve Systems” in GC8. As
previously discussed, the FDIC in GC8
found that the funds in such systems do
not qualify as “deposits” under either
paragraph 3(1)(1) or paragraph 3(1)(3) of
the statutory definition (previously
quoted). First, the FDIC found that the
funds do not qualify as “deposits”
under paragraph 3(1)(1) because the
funds are not credited to conventional
commercial, checking, savings, time or
thrift accounts. Rather, the funds are
credited to a pooled self-described

5 The applicability of Regulation E or other
regulations administered by the Board of Governors
lies within the jurisdiction of the Board of
Governors, not within the jurisdiction of the FDIC.
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“reserve account.” See 61 FR 40490.
Second, the FDIC found that the funds
do not qualify as “deposits’” under
paragraph 3(1)(3) because the purpose of
the funds is insufficiently “special or
specific.” In reaching this conclusion,
the FDIC noted that the funds might be
disbursed to any number of merchants
as the cardholders use their cards in
miscellaneous and unrelated
transactions. See id.

On the basis of the same reasoning,
some commenters argued that the funds
in a hybrid system are not “deposits.”
First, these commenters noted that the
funds in a hybrid system are not
credited to conventional commercial,
checking, savings, time or thrift
accounts (as those terms are interpreted
in GC8). Rather, the funds are credited
to the pooled “reserve account” and the
individual stored value card
subaccounts. Second, these commenters
noted that the funds in the “reserve
account”” and the subaccounts are not
“special or specific” in purpose (as that
term is interpreted in GC8) because the
funds might be disbursed to any number
of merchants as the cardholders use
their cards in miscellaneous and
unrelated transactions. These
commenters therefore argued that under
the FDIC’s own interpretation in GC8 of
paragraphs 3(1)(1) and 3(1)(3), the funds
should not be “deposits.”

Response: The commenters’
interpretation as summarized above is
not the only possible interpretation of
GC8 as to whether the funds in hybrid
systems are ‘‘deposits.” As explained in
the preamble to the First Proposed Rule,
the issue simply was not resolved in
GC8. See 69 FR 20558, 20562 (April 16,
2004).

The confusion regarding the
applicability of GC8 is an important
reason for replacing GC8 with a
regulation. In the end, the question is
not whether certain funds are
“deposits” under GC8 but whether
certain funds are “deposits” under the
statute and regulations implementing
and interpreting the statute. In
publishing the First Proposed Rule, the
FDIC attempted to clarify the meaning
of the statute. In regard to funds in
hybrid systems, the FDIC concluded
that such funds are “deposits”” under
paragraph 3(1)(3) of the statutory
definition because the funds in each
subaccount are held for the “special or
specific purpose” of satisfying the
bank’s obligations to a specific
customer, i.e., the individual
cardholder.5 See 69 FR at 20562. This

6 The FDIC also stated that the funds in
individual subaccounts might be “deposits” under

conclusion is consistent with GC8, in
which the FDIC found that the funds in
a “Bank Primary-Customer Account
System” are “deposits.” No apparent
difference exists between the funds in
an individual subaccount and the funds
in an individual account.

In summary, the FDIC continues to
believe that the funds in hybrid systems
are ‘“deposits.” The FDIC is not
persuaded by the comments to the
contrary. Moreover, even if the funds in
a particular type of system (such as a
hybrid system) are not ‘“deposits’” under
paragraph 3(1)(1) or paragraph 3(1)(3),
the FDIC may classify the funds as
“deposits” under paragraph 3(1)(5)
(subject to the FDIC’s consultations with
the other federal banking agencies). In
light of the similarity between debit
cards or ATM cards (providing access to
traditional bank accounts) and stored
value cards in a hybrid system
(providing access to bank subaccounts),
the FDIC believes that the funds in a
hybrid system should be classified as
“deposits.”

Cardholders’ Expectations. Another
argument advanced by some
commenters is that the funds underlying
certain types of stored value cards—
especially gift cards—should not be
classified as “deposits” because the
cardholders do not perceive themselves
as depositors.

Response: Whether cardholders
expect their cards to be supported by
insured deposits is a significant
practical issue (discussed further
below), but it is not determinative. First,
the issue for the FDIC is not simply
whether the funds underlying gift cards
are ‘“deposits.” Assuming that the funds
are “‘deposits,” an additional issue is
whether the insurance coverage protects
the cardholders as opposed to some
other party. For example, the funds
underlying certain gift cards might be
placed at an insured depository
institution by a retail store. Assuming
that the retail store retains control of the
funds, or the store fails to satisfy the
FDIC’s requirements for obtaining
“pass-through” insurance coverage, the
FDIC would treat the store and not the
cardholder as the depositor. Thus, the
cardholders’ alleged perceptions and
expectations would be fulfilled (they
would not be treated as depositors) and
yet the funds held by the bank could be
classified as “deposits” (insurable not to
the cardholders but to the retail store).

Second, the commenters’ argument
does not address the fact that some
cardholders receive periodic statements
or balances from the depository

paragraph 3(1)(1) of the statutory definition. See 12
69 FR at 20562.

institution (or such statements or
balances are made available by the
depository institution). The FDIC is
concerned that a stored value
cardholder who receives a statement or
balance from an FDIC-insured
depository institution would expect his
or her funds to be protected by the
FDIC. In other words, the cardholders
may perceive themselves as depositors.

Third, the statutory definitions of
“deposit” and “insured deposit” are
very broad. They do not make reference
to customers’ perceptions and
expectations. See 12 U.S.C. 1813(1); 12
U.S.C. 1813(m). In light of the foregoing,
the FDIC is reluctant to adopt a
regulation that would rely on customers’
alleged perceptions and expectations.

Distinctions Among Types of Cards.
In response to the First Proposed Rule,
some commenters argued that the FDIC
should base deposit insurance
determinations on certain
characteristics of stored value cards. For
example, one commenter stated that the
underlying funds should be treated as
“deposits” only in the case of “funds on
cards that are the functional equivalent
of a deposit in terms of longevity,
purpose, usability, and ownership.”
This commenter further argued that the
funds should not be treated as
“deposits” in the case of “funds on
cards that are the functional equivalent
of a payment mechanism more akin to
cash.”

Response: Two points must be
emphasized. First, under the FDI Act,
insurance of “deposits” is not limited to
funds owned by bank customers with
formal or long-term relationships with
the bank. For example, the term
“deposit” includes funds underlying
bank-issued travelers’ checks, official
checks and money orders. See 12 U.S.C.
1813(1)(1); 1813(1)(4). Even though the
payee of such an instrument may have
established no formal relationship with
the bank, the FDIC will provide
insurance to the payee (in the event of
the bank’s failure) because the funds
held by the bank are “deposits.”

Second, a stored value card is not
“akin to cash.” Rather, a stored value
card is more closely related to payment
instruments such as checks or travelers’
checks or money orders because the
card must be backed-up by money at a
bank. As previously explained, this
money moves to merchants through a
“clearing” process. In contrast, no
“clearing” takes place in the case of
cash.

Payroll Cards Versus Gift Cards. Some
commenters argued that the FDIC
should expressly differentiate between
payroll cards and gift cards. These
commenters suggested that the FDIC
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should adopt a rule that provides as
follows: (1) the funds underlying payroll
cards are ‘““deposits”’; but (2) the funds
underlying gift cards are not “deposits.”

Response: Although the FDIC has not
incorporated this suggestion in the
Second Proposed Rule, additional
comments are requested as to whether
the FDIC should recognize a distinction
between the funds underlying payroll
cards and the funds underlying gift
cards. In the case of gift cards, the
insurance of the underlying funds may
depend on whether the funds are held
in an account solely in the name of the
retail store (i.e., the party that places the
funds into the bank) as opposed to being
held in a custodial account that satisfies
the FDIC’s requirements for ““pass-
through” insurance coverage (i.e.,
coverage that “passes through” the retail
store to the cardholders). If the gift cards
have been issued by the bank itself and
not issued by or through a retail store
or other sponsoring company, one
possibility might be to create a “de
minimis” rule. For example, the FDIC
could create a rule providing that the
funds underlying cards with small
balances (e.g., up to $100) are not
“deposits.” Assuming that the gift cards
have been issued directly by the bank
(and not by or through a retail store or
sponsoring company or any other party),
another possibility might be to create a
rule under which the funds underlying
gift cards are not “deposits” if the
insured depository institution maintains
no records as to the identities of the
cardholders or any other parties. Such
an exception to the definition of
“deposit” was included in the First
Proposed Rule. Although the Second
Proposed Rule does not include such
exceptions to the definition of
“deposit,” comments are requested.

In the case of funds underlying
payroll cards, one possibility is to create
a rule mandating satisfaction of the
FDIC’s “pass-through” requirements so
that the funds always would be insured
to the employees. For example, the FDIC
might forbid insured depository
institutions from accepting funds
underlying payroll cards unless (1) the
employer (or agent company on behalf
of the employer) maintains records
reflecting the identities of the
employees and the amount payable to
each employee; and (2) the employer
relinquishes ownership of the funds to
the employees so that the employer
cannot recover the funds under any
circumstances (e.g., upon the expiration
of a card). Although the Second
Proposed Rule does not include such a
provision, comments are requested. The
purpose of such a provision would be to
protect the wages and salaries of

employees. Assuming that the FDIC
adopts such a provision, comments are
requested as to whether this type of
provision should apply only to payroll
cards or whether the FDIC should
extend this treatment to other cards
such as those used to deliver welfare or
medical benefits.

The manner in which an employer
uses payroll cards may be affected by
state labor laws and regulations. Most
notably, it appears that at least some
state labor laws, though perhaps written
to address a different issue, would
effectively require employers to satisfy
‘“‘pass-through” requirements.
Comments are requested as to the
applicability of any such state laws,
with particular focus on whether they
effectively insure that employees will
receive “‘pass-through” coverage in the
absence of FDIC rules requiring
satisfaction of ““pass-through”
requirements.

“Chilling Effect.” Some commenters
argued that the adoption of a broad
definition of “deposit” would have a
“chilling effect” on the development of
stored value products. This argument is
based upon the proposition that the
definition of “deposit” under the FDI
Act is a trigger with respect to the
operation of other laws and regulations
(such as Regulation E or the USA Patriot
Act).

Response: As previously explained, a
determination by the FDIC that certain
funds held by a bank are insurable as
“deposits” under the FDI Act would not
automatically trigger application of
various other laws and regulations.
Conversely, a determination by the FDIC
that the funds underlying some, or all,
classes of stored value cards are not
“deposits” would not preclude
application of these other laws and
regulations.

“Premature.” Some commenters
argued that the adoption of a rule is
“premature.” These commenters urged
the FDIC—together with the other
banking agencies—to conduct a study of
stored value products.

Response: The timeliness of this
rulemaking must be viewed in light of
the fact that the FDIC has not addressed
many of the issues relating to stored
value cards since 1996 (when GC8 was
published). Since that time, the
development of new types of stored
value products and systems (such as
hybrid systems) has created uncertainty
as to the insurance coverage of the
underlying funds. If the FDIC fails to
provide guidance, the holders of access
mechanisms will not know whether
they are insured. Moreover, insured
depository institutions will not know
whether to report the funds as

“deposits” in Call Reports. Under these
circumstances, the FDIC believes that
rulemaking may be necessary now.

V. The Second Proposed Rule

The FDIC has considered the
comments submitted by the public in
response to the First Proposed Rule.
These comments have increased the
FDIC’s understanding of the issues
relating to stored value cards and other
nontraditional access mechanisms.

As discussed in the preceding section,
the funds underlying some
nontraditional access mechanisms are
placed at an insured depository
institution by a party other than the
holder of the mechanism. For example,
in the case of payroll cards, the funds
will be placed at the insured depository
institution by the employer (or agent
company on behalf of the employer)
while the cards will be held by
employees.” Similarly, in the case of gift
cards, the funds may be placed at the
insured depository institution by a retail
store (or other company pursuant to an
agreement with the retail store) while
the cards may be held by customers of
the retail store. These arrangements
create the possibility that the insured
depository institution will possess no
records as to the identities of the
holders of the access mechanisms. An
absence of such records appears
especially likely in the case of low-
denomination, transferable gift cards. In
the event of the failure of the insured
depository institution, the anonymity of
the holders of the access mechanisms
would create an obvious problem for the
FDIC in attempting to pay deposit
insurance.

The issue described above is not
addressed in section 3(1) of the FDI Act
(defining ‘“‘deposit”). The issue is
addressed in section 12(c), which
provides that the FDIC—in paying
deposit insurance—is entitled to rely on
the account records of the insured
depository institution in identifying the
owners of deposits. See 12 U.S.C.
1822(c).8

In accordance with section 12(c), the
FDIC has promulgated certain rules
regarding the identification of the
owners of deposits. These rules are set
forth in section 330.5 of the insurance
regulations. See 12 CFR 330.5. Section

70f course, the same arrangement exists in the
case of direct deposits: the funds are placed at the
bank by the employer for the benefit of the
employees. In the case of direct deposits, the funds
are placed into accounts maintained by (and in the
name of) the various employees.

8 Determining the owner of a deposit is different
than determining the existence of a deposit. Section
12(c) is applicable in determining the owner of a
deposit, but is inapplicable in determining the
existence of a deposit.
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330.5 provides that “the FDIC shall
presume that deposited funds are
actually owned in the manner indicated
on the deposit account records of the
insured depository institution.” 12 CFR
330.5(a)(1). If the party that places funds
at an insured depository institution is
not the actual owner of the funds but a
mere agent or custodian, then certain
disclosure requirements must be
satisfied in order for the insurance
coverage to “pass through” the agent to
the actual owner(s). See 12 CFR
330.5(b); 12 CFR 330.7. First, the agency
or custodial relationship must be
disclosed in the account records of the
insured depository institution. See 12
CFR 330.5(b)(1). Second, the interests of
the actual owners must be disclosed in
records of the insured depository
institution or records maintained by the
custodian or other party. See 12 CFR
330.5(b)(2). If the disclosure
requirements are not satisfied, the funds
will be insured to the custodian (i.e., the
party that places the funds at the
insured depository institution).

The FDIC is proposing to add a new
paragraph to section 330.5. This new
paragraph would extend the FDIC’s
rules regarding ownership of deposits to
funds underlying nontraditional access
mechanisms, including cards, codes,
computers or other electronic means.
This approach differs from the approach
taken by the FDIC in the First Proposed
Rule, which would have added a new
section to 12 CFR part 303.

The Second Proposed Rule would be
codified at 12 CFR 330.5(c). This new
paragraph would include three
subsections, which are summarized
below.

Subsection 330.5(c)(1) would
recognize that the term “deposit”
includes “funds subject to transfer or
withdrawal solely through the use of
nontraditional access mechanisms,
including cards, codes, computers or
other electronic means, to the extent
that such mechanisms provide access to
funds received and held by an insured
depository institution for payment to
others.” This subsection also would
state that the FDIC, in determining the
owners of funds underlying such
nontraditional access mechanisms,
would apply the general disclosure
rules in section 330.5 as well as the
special rules set forth in subsections
330.5(c)(2) and 330.5(c)(3) (summarized
below). To the extent that a stored value
card does not provide access to funds at
a bank (such as subway farecard), the
FDIC’s regulations would be
inapplicable. See FDIC v. Philadelphia
Gear Corporation, 476 U.S. 426 (1986).

Subsection 330.5(c)(2) would address
cases in which funds are placed at an

insured depository institution by one
party for transfer or withdrawal by the
same party. In such a case, no issue
would exist as to whether the funds
should be insured to the party that
places the funds at the bank as opposed
to the party holding the access
mechanism. The parties would be the
same person. Accordingly, the funds
would be insured to that person. An
example of funds covered by this
subsection would be funds transferable
by the customer through the Internet (as
opposed to the funds in an ordinary
checking account, which would be
governed by the ordinary disclosure
rules in section 330.5).

Subsection 330.5(c)(3) would address
cases in which funds are placed at an
insured depository institution by one
party for transfer or withdrawal by other
parties. An example would be the funds
underlying payroll cards, in which the
funds are placed at the bank by the
employer but the funds are subject to
transfer or withdrawal by the
employees. Another example would be
the funds underlying gift cards, in
which the funds may be placed at the
bank by a retail store (or other company
under an agreement with the retail
store) but the funds are subject to
transfer or withdrawal by customers of
the retail store. Under this subsection,
the funds would be insured to the first
party (i.e., the party that places the
funds at the bank °) unless (A) the
account records of the insured
depository institution reflect the fact
that the first party is not the owner of
the funds; and (B) either the first party
or the depository institution (or an agent
on behalf of the first party or the
depository institution) maintains
records reflecting the identities of the
persons holding the access mechanisms
and the amount payable to each such
person. If both of these conditions are
satisfied, then the funds would be
insurable to the persons holding the
access mechanisms.10

Under subsection 330.5(c)(3), the
involvement of a third-party processor
for the bank would not preclude “pass-
through” insurance coverage. As stated

91If the party that places the funds at the bank is
merely an agent for some other party, then the
funds would be insurable to the principal in
accordance with the FDIC’s ordinary rules for
accounts held by agents or custodians. See 12 CFR
330.7(a); 12 CFR 330.5(b).

10 Of course, the deposits cannot be insured to the
persons holding the access mechanisms unless such
persons are the actual owners. See 12 CFR 330.3(h);
12 CFR 330.5(a)(1). Thus, the party placing the
funds at the bank must relinquish ownership. For
example, in the case of payroll cards, the employer
should surrender all rights to recover the funds. If
the employer does not relinquish ownership, the
employer will be treated as the insured depositor.

above, “pass-through” coverage to the
holders of the stored value cards or
other access mechanisms would be
available under both of the following
circumstances: (1) the depository
institution itself maintains records
reflecting the identities of the
cardholders and the amount payable to
each cardholder; or (2) a third-party
processor on behalf of the depository
institution maintains records reflecting
the identities of the cardholders and the
amount payable to each cardholder. In
the latter case, the depository
institution’s own records (i.e., the
records not maintained by the third-
party processor) should reflect the fact
that the funds are not owned by the
party that placed the funds into the
bank (e.g., the employer in the case of
payroll cards or the retail store in the
case of gift cards) but instead are owned
by the cardholders.

Unlike the First Proposed Rule, the
Second Proposed Rule does not address
the following scenario: (1) The stored
value cards or other nontraditional
access mechanisms are sold or issued
directly by the insured depository
institution to the public (and not issued
by or through a third party or
sponsoring company); and (2) the
depository institution maintains no
accounts or subaccounts or other
records reflecting the identities of the
purchasers. The First Proposed Rule
provided that the funds held by the
depository institution, in this scenario,
would not be “deposits.” The FDIC has
not addressed this scenario in the
Second Proposed Rule, however,
because the FDIC is unsure that such a
scenario actually exists. Comments are
requested on this point. The FDIC is
interested in learning whether any
insured depository institution is selling
stored value products directly to the
public without maintaining any records
as to the identities of any parties.

Assuming the existence of such a
system, payment of insurance by the
FDIC would be difficult in the event of
the failure of the insured depository
institution. In light of this difficulty,
comments are requested as to whether
the funds in any such system should be
classified as “deposits.”

Arguably, the form of the access
mechanism is unimportant. Whether the
mechanism is traditional (such as an
ATM card, book of checks or official
check) or nontraditional (such as a
stored value card), the access
mechanism is merely a device for
withdrawing or transferring the
underlying money. The important thing
is the underlying money. The receipt of
money by the bank distinguishes a
“deposit” liability from a “non-deposit”
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liability. In the case of a “non-deposit”
liability, the bank generally does not
receive money from the creditor but
instead receives goods or services.

The appropriate model for the FDIC’s
treatment of funds underlying stored
value cards and other nontraditional
access mechanisms may be the FDIC’s
treatment of funds underlying
traditional access mechanisms. In the
case of traditional access mechanisms
and payment instruments (such as
checks, traveler’s checks, cashier’s
checks and money orders), the
underlying funds held at a bank are
“deposits” with no exceptions except
those limited exceptions expressly
created by Congress (such as the
exception for bank obligations payable
solely outside the United States). See 12
U.S.C. 1813(1)(1); 12 U.S.C. 1813(1)(4);
12 U.S.C. 1813(1)(5). This means that the
funds are “deposits” irrespective of
whether the bank maintains records as
to the identities of customers and
irrespective of account labels (such as
“reserve account”’).

The FDIC could extend this simple
approach to funds underlying
nontraditional access mechanisms. Of
course, the results would be somewhat
different than the results under GC8 (or
the First Proposed Rule) but the FDIC is
not bound to incorporate GC8 in the
proposed rule.

In short, the question is whether the
FDIC should adopt a regulation that
treats the funds underlying stored value
cards and other nontraditional access
mechanisms as “deposits” provided that
the funds have been placed at an
insured depository institution. This
approach would be consistent with the
FDIC’s treatment of funds underlying
traditional access mechanisms. An
alternative approach would be to treat
the funds as “non-deposits” in those
cases (if any) in which the insured
depository institution sells stored value
cards directly to cardholders without
keeping any information as to the
identities of the cardholders or any
other party. This approach would be
different than the FDIC’s treatment of
funds underlying traditional access
mechanisms. Comments are requested.

Finally, some discussion may be
warranted regarding a type of stored
value card system addressed in the First
Proposed Rule but not addressed in the
Second Proposed Rule. This type of
system was characterized in GC8 as a
“secondary system” (i.e., the “Bank
Secondary-Advance System” or the
“Bank Secondary-Pre-Acquisition
System”). In this type of system, the
insured depository institution collects
funds from cardholders but does not
hold the funds for the cardholders.

Rather, the depository institution either
forwards the funds to a sponsoring
company or retains the funds as
reimbursement for funds previously
paid to the sponsoring company. In
either case, the depository institution
plays no role in the payment process.
When the cardholders use their cards,
funds are transferred or withdrawn from
the sponsoring company and not
transferred or withdrawn from the
insured depository institution.

Since the publication of GC8 in 1996,
the FDIC has received few if any
inquiries about “secondary systems.”
The FDIC is unsure whether any such
systems currently exist. Under these
circumstances, no reason may exist for
addressing such systems in the Second
Proposed Rule. Comments are
requested. Assuming the existence of
such systems, the FDIC could add a
subsection providing that the funds
received by the insured depository
institution are “deposits” belonging to
the sponsoring company for the brief
period before the funds are forwarded to
the sponsoring company (consistent
with GC8’s treatment of funds in a
“Bank Secondary-Advance System’).
This subsection also could provide that
no “deposits” would exist if no
obligation exists on the part of the
depository institution to hold or forward
any funds (consistent with GC8’s
treatment of funds in a “Bank
Secondary-Pre-Acquisition System”’).
Assuming the existence of “secondary
systems,” comments are requested as to
whether the FDIC should add such
provisions to the Second Proposed Rule.

VII. Disclosures

The First Proposed Rule did not
mandate that stored value cards disclose
whether the underlying funds are
insured by the FDIC. In publishing the
First Proposed Rule, however, the FDIC
discussed this question. See 69 FR
20558, 20564 (April 16, 2004). The FDIC
stated that it “expects insured
depository institutions to clearly and
conspicuously disclose to customers the
insured or non-insured status of the
stored-value cards they offer to the
public.” The Office of the Comptroller
of the Currency (OCC) has informed the
institutions under its supervision that it
has the same expectation when they
implement payroll card systems. See
OCC Advisory Letter 2004-6 (May 6,
2004).

In response to the First Proposed
Rule, a number of commenters
addressed the issue of disclosures. Some
commenters supported mandatory
disclosures, but several commenters
expressed the opinion that mandatory
disclosures are unnecessary.

The FDIC recognizes that mandatory
disclosures would impose a degree of
burden on depository institutions. On
the other hand, this burden may be
outweighed by consumers’ need for
accurate information. While not
mandating specific disclosures in the
Second Proposed Rule, the FDIC is
interested in receiving comments on
this subject.

One option is to require specific
disclosures when ‘““pass-through”
coverage is available to cardholders or
when the depository institution has a
good faith belief that the FDIC’s
requirements for ‘“pass-through”
coverage have been satisfied. In such a
case, the following could be printed on
the card:

“Funds available through this card are
individually insured by the FDIC to the
Cardholder.”

Such a disclosure would not be
mandated when “pass-through”
coverage is unavailable to cardholders.
Indeed, when ‘““pass-through” coverage
is unavailable, any statement about
FDIC insurance coverage (such as a
statement to the effect that the funds
underlying a particular gift card are
insured to the retail store that sold the
card, not to the cardholder) could be
very confusing. For this reason, the
FDIC seeks comments on how to
prevent misleading disclosures and
whether certain disclosure practices
should be prohibited.

Another question is whether a brief
disclosure should be printed on the
stored value card itself or whether a
more substantive disclosure that clearly
explains the scope of federal insurance
coverage should be provided at the time
that the card is issued. Possibly, the
card could refer the consumer to a
source of additional information about
the insured status of the consumer’s
funds. An additional question is
whether the name of the depository
institution that holds the underlying
funds should be printed on the card.

Comments are requested on each of
these questions. The FDIC is interested
in determining the feasibility of
providing disclosures to consumers and
the usefulness of any such disclosures
to consumers.

Request for Comments

The FDIC seeks comments on all
aspects of the Second Proposed Rule.

Paperwork Reduction Act

The FDIC is seeking comments on
whether to mandate disclosures to the
holders of stored value cards (as
discussed in section VII). Requiring the
disclosure of information to the public
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may qualify as a “collection of
information” for purposes of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). See 5 CFR 1320.3(c). The
required disclosure would not be a
“collection of information,” however, to
the extent that the FDIC is providing
specific language that insured
depository institutions may use in
disclosing information to the public. See
5 CFR 1320.3(c)(2). Moreover, insured
depository institutions already must
ascertain the information in question—
whether funds underlying stored value
cards qualify as “deposits”—in
completing their Call Reports. Thus,
nothing in this proposed rulemaking
requires an insured depository
institution to collect information that
the institution otherwise would not
collect.

In summary, no collections of
information pursuant to the Paperwork
Reduction Act are contained in the
proposed rule. Accordingly, no
information has been submitted to the
Office of Management and Budget
(OMB) for review. If the proposed rule
is revised in response to the public
comments, the FDIC will make another
determination as to the applicability of
the Paperwork Reduction Act and seek
OMB approval as appropriate.

Regulatory Flexibility Act

In accordance with section 3(a) of the
Regulatory Flexibility Act (5 U.S.C.
603(a)), the FDIC must publish an initial
regulatory flexibility analysis with this
proposed rulemaking or certify that the
proposed rule, if adopted, will not have
a significant economic impact on a
substantial number of “‘small entities”
(i.e., depository institutions with total
assets of $150 million or less). On the
basis of the reasons set forth below, the
FDIC hereby certifies pursuant to 5
U.S.C. 605(b) that the proposed rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities.

Economic Impact. The proposed
rulemaking is not intended to apply to
any issue except the meaning of
“deposit” under the FDI Act. The
definition of ““deposit” is applied
consistently to all insured depository
institutions, including ‘‘small”’
institutions with assets under $150
million. As of March 31, 2005, there
were 5,322 “small” FDIC-insured
institutions. Though this rulemaking
may affect the manner in which some
insured depository institutions report
“deposits” in their Call Reports, the
rulemaking generally will not impose
new obligations on insured depository
institutions because such institutions—

irrespective of this rulemaking—must
file Call Reports.

Notwithstanding the above, the FDIC
may be imposing new obligations on
insured depository institutions in
directing such institutions—when
issuing stored value cards—to make
clear and conspicuous disclosures as to
whether the underlying funds are
insured (as discussed in section VII).
The FDIC believes that clear,
conspicuous disclosures are necessary
in order to prevent confusion on the
part of the public. See 12 U.S.C. 1819
(investing the FDIC with general
rulemaking authority with respect to
deposit insurance). In any event, the
FDIC believes that the cost of adding
clear and conspicuous disclosures to
stored value cards will not result in a
significant economic impact on a
substantial number of small entities.
This conclusion is based upon the fact
that the cost will involve the design of
a depository institution’s stored value
cards, not the production of such cards.
Adding a one-sentence disclosure to a
card should involve at most only a
minimal cost. Indeed, the addition of a
clear and conspicuous disclosure about
insurance coverage may reduce the
institution’s costs in answering
questions from the public about FDIC
insurance coverage.

Although the proposed rulemaking
should not create a significant adverse
economic impact on an insured
depository institution, and may even
result in a modest net benefit, the FDIC
believes that insured depository
institutions should be given an
opportunity to provide comments on the
subject. Accordingly, comments are
requested (below).

The FDIC is not aware of any federal
rules that would duplicate, overlap or
conflict with a requirement that stored
value cards issued by insured
depository institutions must include
clear and conspicuous disclosures about
insurance coverage.

Request for Comments. The FDIC
requests comments as to the cost of
adding a clear and conspicuous
disclosure about insurance coverage to
stored value cards by insured depository
institutions. Commenters may wish to
address the following: (1) The number
of small entities that are issuing stored
value cards or may issue stored value
cards; (2) the manner and impact of
adding a clear and conspicuous
disclosure about insurance coverage to
stored value cards; and (3) alternative
methods of preventing confusion on the
part of the public.

Impact on Families

The proposed rule would not affect
family well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

List of Subjects in 12 CFR Part 330

Bank deposit insurance, Banks,
banking, Reporting and recordkeeping
requirements, Savings and loan
associations, Trusts and trustees.

For the reasons set forth in the
preamble, the Board of Directors of the
Federal Deposit Insurance Corporation
proposes to amend part 330 of Title 12
of the Code of Federal Regulations as
follows:

PART 330—DEPOSIT INSURANCE
COVERAGE

1. The authority citation for part 330
continues to read as follows:

Authority: 12 U.S.C. 1813(1), 1813(m),
1817(i), 1818(q), 1819(Tenth), 1820(f),
1821(a), 1822(c).

2. Section 330.5 is amended by
adding a new paragraph (c) to read as
follows:

§330.5 Recognition of Deposit Ownership
and Fiduciary Relationships
* * * * *

(c) Nontraditional access
mechanisms—(1) Purpose. This
paragraph shall apply to funds subject
to transfer or withdrawal solely through
the use of nontraditional access
mechanisms, including cards, codes,
computers or other electronic means, to
the extent that such mechanisms
provide access to funds received and
held by an insured depository
institution for payment to others. In
determining the owners of such
deposits, the FDIC shall apply the
general rules in this section as well as
the special rules in this paragraph (c).

(2) Funds received by an insured
depository institution from one party for
transfer or withdrawal by the same
party. In the case of funds placed at an
insured depository institution by one
party for transfer or withdrawal by the
same party, the funds shall be deposits
belonging to that party. (Example: A
bank allows customers to open accounts
over the Internet. The funds placed at
the bank by a customer are not
transferable by check; however, the
customer may transfer funds to
merchants through the Internet. Until
such transfers to merchants, the funds
held by the bank are deposits insurable
to the customer.)
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(3) Funds received by an insured
depository institution from one party for
transfer or withdrawal by other parties.
In the case of funds placed at an insured
depository institution by one party for
transfer or withdrawal by other parties,
the funds shall be deposits insurable to
the first party (i.e., the party that places
the funds) unless the account records of
the insured depository institution reflect
the fact that the first party is not the
owner of the funds; and either the first
party or the depository institution (or an
agent on behalf of the first party or the
depository institution) maintains
records reflecting the identities of the
persons holding the access devices and
the amount payable to each such
person. If both of these conditions are
satisfied, then the funds may be insured
to the persons holding the access
devices. (Example 1: A retail store sells
gift cards to customers. Prior to the sales
of these cards, the retail store places
funds at an insured depository
institution. The funds are transferable or
withdrawable by the holders of the gift
cards. In the event of the expiration of
a card, however, the funds are not
recoverable by the cardholders. In fact,
no information about the identities of
the cardholders is maintained by the
depository institution or the retail store.
Under these circumstances, the funds
held by the depository institution are
deposits insurable to the retail store.
Example 2: An employer distributes
payroll cards to employees. Prior to the
distribution of the cards, the employer
places funds at an insured depository
institution. The funds are transferable or
withdrawable by the employees through
the use of the payroll cards. An account
or subaccount is established at the
depository institution for each
cardholder. The funds in each such
account or subaccount cannot be
recovered by the employer. Under these
circumstances, the funds are deposits
insurable to the employees.)

Dated at Washington, DC this 19th day of
July, 2005.

By Order of the Board of Directors of the
Federal Deposit Insurance Corporation.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 05-15568 Filed 8—5-05; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22034; Directorate
Identifier 2004—NM-182-AD]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Model GV and GV-SP Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Gulfstream Model GV and certain Model
GV-SP series airplanes. This proposed
AD would require a one-time inspection
of the left and right aileron and elevator
actuators to determine the part and
serial numbers of each actuator,
repetitive inspections of suspect
actuators to detect broken damper
shafts, and replacement of any actuator
having a broken damper shaft. This
proposed AD would also require that
operators report any broken damper
shaft they find to the FAA. This
proposed AD also would provide an
optional terminating action for the
repetitive inspection requirements of
this proposed AD. This proposed AD is
prompted by reports of broken or
cracked damper shafts within the
aileron and elevator actuator assemblies.
We are proposing this AD to detect and
correct broken damper shafts, which
could result in locking of an aileron or
elevator actuator (hard-over condition),
which would activate the hard-over
protection system (HOPS), resulting in
increased pilot workload and
consequent reduced controllability of
the airplane.

DATES: We must receive comments on
this proposed AD by September 22,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

o Government-wide Rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Gulfstream
Aerospace Corporation, Technical
Publications Dept., P.O. Box 2206,
Savannah, Georgia 31402—-9980.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
22034; the directorate identifier for this
docket is 2004—-NM-182—AD.

FOR FURTHER INFORMATION CONTACT:
Gerald Avella, Aerospace Engineer,
Systems and Equipment Branch, ACE-
119A, FAA, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia 30349; telephone (770)
703-6066; fax (770) 703—6097.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-22034; Directorate Identifier
2004-NM-182-AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
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person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System (DMS) receives
them.

Discussion

We have received a report from the
airplane manufacturer, Gulfstream,
indicating that the damper shafts in two
actuators broke under normal torquing
requirements during assembly of the
actuators for a Gulfstream Model GV-SP
airplane. Approximately one week after
the original occurrence, a third actuator
was found with a cracked damper shaft.
In each case, the cracks originated at the
threaded base of the damper shaft. In
addition, the third actuator was found to
be from a manufacturing lot previous to
that of the other two actuators. Parker
Aerospace, the actuator manufacturer,
notified Gulfstream that the production

process used after 1998 to manufacture
aileron and elevator actuator damper
shafts (internal to the actuator) may
induce cracks in the threaded portion of
the shaft. This cracking could cause the
retaining nut and the separated portion
of the failed damper shaft to become
dislodged from the damper body and
block the movement of the assembly.
This condition, if not corrected, could
result in locking of an aileron or
elevator actuator (hard-over condition),
which would activate the hard-over
protection system (HOPS), resulting in
increased pilot workload and
consequent reduced controllability of
the airplane.

The affected aileron and elevator
actuators installed on Gulfstream Model
GV and GV-SP series airplanes are
identical to those installed on Model G-
1159, G-1159A, G-1159B, and G-IV
series airplanes. Therefore, all of these
models may be subject to the identified
unsafe condition.

Other Rulemaking for Additional
Airplane Models

On October 4, 2004, we issued AD
2004-21-03, amendment 39-13824 (69
FR 61305, October 18, 2004), applicable

TABLE.—RELEVANT SERVICE INFORMATION

to all Gulfstream Model G-1159, G-
1159A, G-1159B, and G-1V series
airplanes. That AD currently requires a
one-time inspection of the left and right
aileron and elevator actuators to
determine the part and serial numbers
of each actuator, repetitive inspections
of suspect actuators to detect broken
damper shafts, and replacement of any
actuator having a broken damper shaft.
That AD also requires that operators
report any broken damper shaft(s) they
find to the FAA. That AD also provides
an optional terminating action for the
repetitive inspection requirements of
that AD. That AD was prompted by
reports of broken or cracked damper
shafts within the aileron and elevator
actuator assemblies. The actions
required by that AD are intended to
detect and correct broken damper shafts,
which could result in locking of an
aileron or elevator actuator (hard-over
condition), subsequent loss of aileron or
elevator control, and consequent
reduced controllability of the airplane.

Relevant Service Information

We have reviewed the following
Gulfstream customer bulletins:

Model

Customer bulletin

Dated

1. GV and GV-SP series airplanes
2. GV and GV-SP series airplanes
3. GV and GV-SP series airplanes

Gulfstream G500 Customer Bulletin 4
Gulfstream G550 Customer Bulletin 4 ...
Gulfstream GV Customer Bulletin 123 .............

August 23, 2004.
August 23, 2004.
August 23, 2004.

The customer bulletins describe
procedures for a one-time inspection of
the left and right aileron and elevator
actuators to determine the part number
(P/N) and serial number (S/N) of each
actuator. The customer bulletins also
describe procedures for an inspection of
the actuators with certain P/Ns and S/
Ns to detect broken damper shafts, and
replacement of any actuator having a
broken damper shaft with a new or
serviceable actuator.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would
require:

1. A one-time inspection of the left
and right aileron and elevator actuators
to determine the part and serial
numbers of each actuator;

2. Repetitive inspections of suspect
actuators to detect broken damper

shafts, and replacement of any actuator
having a broken damper shaft; and

3. Any broken damper shaft found
during the initial and repetitive
inspections is to be reported to the FAA.
These actions are to be done in
accordance with the service information
described previously, except as
discussed under “Differences Between
the Proposed AD and Customer
Bulletins.”

We are not proposing to require the
terminating action (i.e., replacement of
all suspect actuators) at this time,
because we have determined, and the
actuator manufacturer has confirmed,
that the necessary replacement actuators
(with a P/N and/or S/N not listed in the
applicable customer bulletin) are not yet
available and will not be available for
another 24 to 36 months. Therefore, we
are providing the terminating action as
an option for operators once those parts
become available.

Differences Between the Proposed AD
and Customer Bulletins

The customer bulletins do not specify
what to do if an installed actuator has
either a P/N or S/N that is missing or is
unreadable. This proposed AD would
require that those actuators also be
inspected to detect broken damper
shafts—as if they have a P/N and S/N
listed in the customer bulletins.

The customer bulletins recommend a
one-time inspection of the aileron and
elevator actuators for broken damper
shafts. However, a suspect damper shaft
found undamaged during the initial
inspection still has the potential to
break at some time in the future.
Because a one-time inspection alone
would not provide the degree of safety
necessary, we have determined that
repetitive inspections of the suspect
actuators are necessary to ensure an
adequate level of safety for the affected
transport airplane fleet. We have also
determined that an interval of 500 flight
hours is an appropriate compliance time
for the repetitive inspections. Although
the customer bulletins do not include
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repetitive inspections, they do note that
a recurring inspection will be added to
the applicable airplane maintenance
manual.

The customer bulletins also do not
specify the type of inspection to use to
detect broken damper shafts. We have
determined that a detailed inspection
for this action is appropriate. Therefore,
this proposed AD would require a
detailed inspection to detect broken
damper shafts, and we have included
the definition of a detailed inspection in
this proposed AD.

The customer bulletins specify
replacing an actuator having a broken
damper shaft, but they do not specify
the type of replacement actuator. This
proposed AD would require
replacement with either:

¢ A new or serviceable actuator
having a subject P/N and S/N listed in
the customer bulletin, provided the
actuator has been and continues to be
inspected for broken damper shafts in
accordance with the requirements of
this proposed AD; or

e A new or serviceable actuator
having a P/N and/or S/N different from
any listed in the customer bulletin.
Replacing an actuator with an actuator
having a different P/N and/or S/N
would terminate the requirements of
this proposed AD for that actuator only.

The customer bulletins do not specity
reporting findings of broken damper
shafts. This proposed AD would require
that findings of all broken damper shafts
be reported to the FAA. When the
unsafe condition addressed by an AD is
likely due to a manufacturer’s quality
control (QC) problem, a reporting
requirement is instrumental in ensuring
that we can gather as much information
as possible regarding the extent and
nature of the QC problem or breakdown,
especially in cases where the data may
not be available through other

established means. This information is
necessary to ensure that proper
corrective action will be taken. Based on
the results of these reports, we may
determine that further corrective action
is warranted.

The Accomplishment Instructions of
the customer bulletins specify to submit
the Service Reply Card or compliance
information to the manufacturer. This
proposed AD does not include those
actions.

These differences have been
coordinated with the airplane
manufacturer.

Clarification of Applicability

The effectivities of the customer
bulletins include all Model GV and
certain Model GV-SP series airplanes,
equipped with aileron or elevator
actuators having certain P/Ns and S/Ns.
Because there is no way to determine if
an actuator with a suspect P/N and S/
N is installed without inspecting the
airplane, this proposed AD would apply
to all Model GV series airplanes and
Model GV-SP series airplanes having
certain S/Ns. This requirement would
ensure that the actions specified in the
service bulletins and required by this
proposed AD are accomplished on all
affected airplanes. Note that the first
action in the customer bulletins is an
inspection to determine if an actuator
having a certain P/N and S/N is
installed.

Interim Action

This proposed AD is considered to be
interim action. The inspection reports
that are required by this proposed AD
will enable us to work with the
manufacturer to obtain better insight
into the nature and extent of the broken
damper shafts, and eventually to
develop final action to address the
unsafe condition. Once final action has

ESTIMATED COSTS

been developed and replacement parts
are available, we may consider further
rulemaking.

Changes to 14 CFR Part 39/Effect on the
AD Relating to Special Flight Permits

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance (AMOC). This material is
included in part 39, except that the
office authorized to approve AMOCs is
identified in each individual AD.
However, as amended, part 39 provides
for the FAA to add special requirements
for operating an airplane to a repair
facility to do the work required by an
airworthiness directive. For the
purposes of this proposed AD, we have
determined that such a special flight
permit would be prohibited if a broken
damper shaft is found during the
inspection of the subject aileron and
elevator actuators provided by
paragraph (i) of this proposed AD.
Locking of an aileron or elevator
actuator, which would activate the hard-
over protection system (HOPS), would
significantly reduce controllability of
the airplane and increase pilot
workload. Intentionally operating an
airplane in this condition would
inherently increase the risk of a major
event.

Costs of Compliance

There are about 214 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
174 airplanes of U.S. registry. The
following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

: Work | Average labor Cost per air-
Agtion hours rate per hour Parts plane Flest cost
Inspection for part/serial number .................. 1 $65 $0 $65 | $11,310.
Inspection of actuators, per inspection cycle 2 65 0 130 | $22,620, per inspection cycle.
(if required).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
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13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Gulfstream Aerospace Corporation: Docket

No. FAA-2005-22034; Directorate
Identifier 2004—NM-182—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by September 22, 2005.

Affected ADs

(b) None.

Applicability: (c) This AD applies to all
Gulfstream Model GV series airplanes, and

Model GV-SP series airplanes having serial
numbers (S/Ns) 5001 through 5052 inclusive;
certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
broken or cracked damper shafts within the
aileron and elevator actuator assemblies. We
are issuing this AD to detect and correct
broken damper shafts, which could result in
locking of an aileron or elevator actuator
(hard-over condition), which would activate
the hard-over protection system (HOPS),
resulting in increased pilot workload and
consequent reduced controllability of the
airplane.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

Service Information References

(f) The term “‘customer bulletin,” as used
in this AD, means the Accomplishment
Instructions of the applicable Gulfstream
customer bulletins specified in Table 1 of
this AD. Although the customer bulletins
recommend completing and submitting the
Service Reply Card or reporting compliance
with the customer bulletin, those actions are
not required by this AD.

TABLE 1.—APPLICABLE GULFSTREAM CUSTOMER BULLETINS

Model

Customer bulletin

Dated

(1) GV-SP series airplanes
(2) GV-SP series airplanes ..
(3) GV series airplanes

Gulfstream G500 Customer Bulletin 4
Gulfstream G550 Customer Bulletin 4 ..
Gulfstream GV Customer Bulletin 123

August 23, 2004.
August 23, 2004.
August 23, 2004.

Inspection To Determine Actuator Part and
Serial Numbers

(g) Within 500 flight hours after the
effective date of this AD: Do a one-time
inspection of the left and right aileron and
elevator actuators to determine the part
number (P/N) and S/N of each actuator, in
accordance with the applicable customer
bulletin.

No Subject Actuators Installed

(h) If no actuator with a P/N and S/N listed
in the applicable customer bulletin is
identified during the inspection required by
paragraph (g) of this AD, no further action is
required by this AD, except as required by
paragraph (1) of this AD.

Initial and Repetitive Inspections and
Corrective Action for Subject Actuators

(i) For any actuator identified during the
inspection required by paragraph (g) of this
AD with a P/N and S/N listed in the
applicable customer bulletin, and for
actuators for which the P/N or S/N is missing
or unreadable: Before further flight, do a
detailed inspection of each identified
actuator to detect a broken damper shaft, in
accordance with the applicable customer
bulletin.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,

or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

(1) If no damper shaft is found broken:
Repeat the inspection required by paragraph
(i) of this AD thereafter at intervals not to
exceed 500 flight hours.

(2) If any damper shaft is found broken:
Before further flight, do the action specified
in either paragraph (i)(2)(i) or (i)(2)(ii) of this
AD, in accordance with the applicable
customer bulletin.

(i) Replace the actuator with a new or
serviceable actuator having a P/N and S/N
listed in the applicable customer bulletin,
provided the new or serviceable actuator has
been inspected in accordance with the
requirements of paragraph (i) of this AD.
Thereafter, repeat the inspection required by
paragraph (i) of this AD for that actuator at
intervals not to exceed 500 flight hours.

(ii) Replace the actuator with a new or
serviceable actuator having a P/N and/or S/
N not listed in the applicable customer
bulletin. This replacement terminates the
requirements of this paragraph for that
actuator only.

Optional Terminating Action

(j) Except as required by paragraph (1) of
this AD, replacement of all suspect actuators
with new or serviceable actuators having a P/
N and/or S/N not listed in the applicable
customer bulletin terminates the
requirements of this AD.

Reporting Requirement

(k) Submit a report of any broken damper
shafts to the Manager, Atlanta Aircraft
Certification Office (ACO), FAA, One Crown
Center, 1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia 30349; fax (770) 703-6097.
The report must be done at the applicable
time specified in paragraph (k)(1) or (k)(2) of
this AD. The report must include the
inspection date, the airplane model and S/N,
the actuator position (left or right aileron or
elevator), and the actuator P/N and S/N.
Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

(1) If the inspection required by paragraph
(i) of this AD is done after the effective date
of this AD: Submit a report within 30 days
after each inspection required by paragraph
(i) of this AD.
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(2) If an inspection required by paragraph
(i) of this AD was done before the effective
date of this AD: Submit a report within 30
days after the effective date of this AD.

Parts Installation

(1) As of the effective date of this AD, no
person may install an aileron or elevator
actuator having a P/N and S/N specified in
the applicable customer bulletin on any
airplane, unless the actuator has been
inspected according to paragraph (i) of this
AD.

Special Flight Permit Prohibited

(m) Special flight permits (14 CFR 21.197
and 21.199) are not allowed if any broken
damper shaft is found during any inspection
required by paragraph (i) of this AD.

Alternative Methods of Compliance
(AMOCs)

(n) The Manager, Atlanta ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

Issued in Renton, Washington, on August
2, 2005.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 05-15589 Filed 8-5-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22031; Directorate
Identifier 2004—NM-259-AD]

RIN 2120-AA64

Airworthiness Directives; Meggitt
Model 602 Smoke Detectors Approved
Under Technical Standard Order (TSO)
TSO-C1C and Installed on Various
Transport Category Airplanes,
Including But Not Limited to
Aerospatiale Model ATR42 and ATR72
Airplanes; Boeing Model 727 and 737
Airplanes; McDonnell Douglas Model
DC-10-10, DC-10-10F, DC-10-15, DC-
10-30 and DC-10-30F (KC-10A and
KDC-10), DC-10-40, DC-10—-40F, MD-
10-10F, MD-10-30F, MD-11, and MD-
11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain smoke detectors installed on
various transport category airplanes.
This proposed AD would require
replacing the affected smoke detectors

with modified smoke detectors. This
proposed AD is prompted by a report
indicating that the affected smoke
detectors can “lock up”” during
electrical power transfer from the
auxiliary power unit to the engines. We
are proposing this AD to identify and
provide corrective action for a
potentially inoperative smoke detector
and to ensure that the flightcrew is
alerted in the event of a fire.

DATES: We must receive comments on
this proposed AD by September 22,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

o Government-wide Rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Meggitt
Safety Systems Inc., 1915 Voyager
Avenue, Simi Valley, California 93063.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
22031; the directorate identifier for this
docket is 2004—NM-259-AD.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Cabin
Safety, Mechanical, and Environmental
Branch, ANM-150L, FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5353; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-22031; Directorate Identifier
2004-NM-259-AD” in the subject line
of your comments. We specifically

invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that an unsafe condition may exist on
transport category airplanes equipped
with certain smoke detectors. The
affected smoke detectors are Meggitt
Model 602 smoke detectors approved
under Technical Standard Order (TSO)
TSO-C1C and having certain part
numbers (P/Ns) 8930—( ). Testing
indicated a design discrepancy
involving the operation of these smoke
detectors. During a test on McDonnell
Douglas Model MD-11F airplanes, 31 of
33 smoke detectors “locked up” when
the power to the smoke detectors was
interrupted during power transfer from
the auxiliary power unit (APU) to the
engines. Investigation revealed that the
smoke detector circuit does not meet
power interrupt requirements during a
power transfer between ground power,
APU power, and main engine power
sources on the airplane. When the
smoke detector locks up, the flightcrew
is unaware of the inoperative smoke
detector unless they test the smoke
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detection system. The smoke detector
remains inoperative until power to the
unit is cycled off and on. Under these

conditions, the flightcrew would not be
alerted in the event of a fire.

This lock-up condition may also be
produced by electrical power transfer on

AFFECTED AIRPLANES

other airplanes equipped with an
affected smoke detector. Included in
that group are airplanes listed in the
following table:

Manufacturer

Model

Aerospatiale
Boeing
McDonnell Douglas

ATR42 and ATR72 airplanes.
727 and 737 airplanes.
DC-10-10 and DC-10-10F; DC-10-15; DC-10-30 and DC-10-30F (KC-10A and KDC-10); and DC-

10—40 and DC—10—40F airplanes.
MD-10-10F and MD-10-30F airplanes.
MD-11 and MD-11F airplanes.

Therefore, all of these airplanes may
be subject to the identified unsafe
condition.

Related AD

On January 12, 2005, we issued AD
2005—-02-04, amendment 39—13949 (70
FR 3296, January 24, 2005), for all
McDonnell Douglas Model MD-10-10F,
MD-10-30F, MD-11F, DC-10-10F, and
DC—-10-30F airplanes. AD 2005-02—-04
requires identifying the part number of
the cargo compartment smoke detectors
and, if necessary, revising the
Limitations section of the airplane flight
manual to include procedures for testing
the smoke detection system after the last
engine is started. That AD also provides
for the optional replacement of the
subject smoke detectors with modified
smoke detectors, which would
terminate the operational limitation.

Similar to this new proposed AD, AD
2005—02-04 was prompted by a report
indicating that these smoke detectors
can “lock up” during electrical power
transfer from the APU to the engines.
We issued that AD to identify and
provide corrective action for a
potentially inoperative smoke detector
in the cargo compartment and to ensure
that the flightcrew is alerted in the event
of a cargo compartment fire.

When this new AD becomes effective,
we will rescind AD 2005-02-04.

Relevant Service Information

We have reviewed Meggitt Safety
Systems Service Information Letter (SIL)
8930-26—01, dated November 8, 2004.
The SIL provides procedures for, among
other things, replacing the affected
smoke detectors with modified smoke
detectors, which is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same

type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

It would take about 1 work hour per
airplane, at an average hourly labor rate
of $65, to replace a smoke detector
installed on the airplane. Replacement
parts would be provided at no cost to
the operators. We have been advised
that about 4,637 smoke detectors have
already been replaced. We estimate that
affected smoke detectors are installed on
318 U.S.-registered airplanes. There may
be as many as 28 affected smoke
detectors on an airplane. This proposed
AD could cost as much as $1,820 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order

13132. This proposed AD would not
have a substantial direct effect on the

States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Transport Category Airplanes: Docket No.

FAA-2005-22031; Directorate Identifier
2004-NM-259-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by September 22, 2005.
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Affected ADs

(b) Accomplishment of certain actions
required by this AD terminates certain
requirements of AD 2005-02—04, amendment
39-13949.

Applicability: (c) This AD applies to
Meggitt Model 602 smoke detectors approved
under Technical Standard Order (TSO) TSO-
C1C and having any P/N 8930—( ) identified
in Meggitt Safety Systems Service

TABLE 1.—CERTAIN AFFECTED AIRPLANES

Information Letter 8930-26-01, as installed
on various transport category airplanes,
certificated in any category, including but not
limited to the airplane models listed in Table
1 of this AD.

Manufacturer

Model

ATR42-200, —300, —320, and —500 airplanes.

ATR72-101, —201, —102, —202, —211, —212, and —212A airplanes.

727, 727C, 727-100, 727 —100C, 727-200, and 727—200F series airplanes.

737-100, —200, —200C, —300, —400, -500, —600, =700, —700C, —800 and —900 series airplanes.

DC-10-10 and DC-10-10F; DC-10-15; DC-10-30 and DC-10-30F, (KC-10A and KDC-10); and DC—-
10-40 and DC—10-40F airplanes.

MD-10-10F and MD-10-30F airplanes.

MD-11 and MD—-11F airplanes.

Unsafe Condition

(d) This AD is prompted by a report
indicating that the affected smoke detectors
can “lock up” during electrical power
transfer from the auxiliary power unit (APU)
to the engines. We are issuing this AD to
identify and provide corrective action for a
potentially inoperative smoke detector and to
ensure that the flightcrew is alerted in the
event of a fire.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

Smoke Detector Identification/Replacement

(f) Within 6 months after the effective date
of this AD, replace the affected smoke
detector with a modified smoke detector, in
accordance with Meggitt Safety Systems
Service Information Letter 8930—26—01.

Effect on AD 2005-02-04

(g) For airplanes subject to the
requirements of AD 2005-02—-04: After all
affected smoke detectors have been replaced
with modified smoke detectors in accordance
with paragraph (f) of this AD, the operational
limitation required by paragraph (h) of AD
2005-02-04 is terminated and may be
removed from the airplane flight manual.

Parts Installation

(h) As of the effective date of this AD, no
person may install on any airplane a Meggitt
Model 602 smoke detector having any P/N
8930—( ) identified in Meggitt Service
Information Letter 8930-26—01, dated
November 8, 2004.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on August
1, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-15590 Filed 8-5—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—-2005-22032; Directorate
Identifier 2005-NM-049-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-620, A310-304, A310-324,
and A310-325 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus Model A300 B4—620,
A310-304, A310-324, and A310-325
airplanes. This proposed AD would
require installing fused adaptors
between the external wiring harness and
the in-tank wiring at the connectors on
the fuel tank wall of the auxiliary center
tank (ACT). This proposed AD is
prompted by the results of fuel system
reviews conducted by the manufacturer.
We are proposing this AD to prevent an
ignition source in the ACT, which, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: We must receive comments on
this proposed AD by September 7, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide Rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
proposed AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Include the
docket number “Docket No. FAA-2005—
22032; Directorate Identifier 2005-NM—
049-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.
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We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The FAA has examined the
underlying safety issues involved in
recent fuel tank explosions on several
large transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,

we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (67 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (““SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with another latent
condition(s), and in-service failure

AIRBUS SERVICE BULLETINS

experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to co-operate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

The Direction Générale de 1’Aviation
Civile (DGACQ), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Airbus Model A300 B4—
620, A310-304, A310-324, and A310—
325 airplanes. The DGAC advises that
the electrical wiring for the fuel quantity
indicators (FQIs) of the auxiliary center
tank (ACT) is installed in harnesses that
also contain 115V wiring that supplies
other systems. The DGAC further
advises that, pursuant to SFAR 88 and
JAA reviews, the electrical routing of
the ACT FQI wiring should be improved
by segregating it from the 115V wiring.
Wiring that is not segregated could
result in an ignition source in the ACT,
which, in combination with flammable
fuel vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

Relevant Service Information

Airbus has issued the service
bulletins in the following table.

Service bulletin Revision Date Model
A300-28-6073 Original .... | December 23, 2004 | A300 B4—-620 airplanes.
A310-28-2149 Original .... | September 29, A310-304, A310-324, and A310-325 airplanes.
2004.

These service bulletins describe
procedures for installing fused adaptors
between the external wiring harness and
the in-tank wiring at the connectors on
the fuel tank wall of the ACT.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F—2005-021,
dated February 2, 2005, to ensure the

continued airworthiness of these
airplanes in France.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has

kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for airplanes of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.
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Difference Between the French
Airworthiness Directive and This
Proposed AD

The applicability of French
airworthiness directive F—2005-021
excludes airplanes on which Airbus
Service Bulletin A300-28-6073 or
Airbus Service Bulletin A310-28-2149
was accomplished in service. However,
we have not excluded those airplanes in
the applicability of this proposed AD;
rather, this proposed AD includes a
requirement to accomplish the actions
specified in those service bulletins. This
requirement would ensure that the
actions specified in the service bulletins
and required by this proposed AD are
accomplished on all affected airplanes.
Operators must continue to operate the
airplane in the configuration required
by this proposed AD unless an
alternative method of compliance is
approved. This difference has been
coordinated with the DGAC.

Costs of Compliance

This proposed AD would affect about
2 airplanes of U.S. registry. The
proposed actions would take about 52
work hours per airplane, at an average
labor rate of $65 per work hour.
Required parts would cost about $5,410
per ACT (up to two ACTs per airplane).
Based on these figures, the estimated
cost of the proposed AD for U.S.
operators is $8,790 per ACT, per
airplane.

Currently, there are no Model A300
B4-620 airplanes of U.S. registry with
one or more AGTs. However, if an
affected airplane is imported and placed
on the U.S. Register in the future, the
required actions would take about 52
work hours, at an average labor rate of
$65 per work hour. Required parts
would cost about $10,730 per ACT, per
airplane. Based on these figures, we
estimate the cost of this AD to be
$14,110 per ACT.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

TABLE 1.—AIRBUS SERVICE BULLETINS

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Airbus: Docket No. FAA-2005-22032;
Directorate Identifier 2005-NM-049-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by September 7, 2005.

Affected ADs

(b) None.

Applicability: (c) This AD applies to Airbus
Model A300 B4-620, A310-304, A310-324,
and A310-325 airplanes, certificated in any
category; equipped with one or more
auxiliary center tank (ACT), except those on
which Airbus Modification 12471 has been
accomplished in production.

Unsafe Condition

(d) This AD is prompted by the results of
fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent an ignition source in the ACT,
which, in combination with flammable fuel
vapors, could result in a fuel tank explosion
and consequent loss of the airplane.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

Modification

(f) Within 24 months after the effective
date of this AD: Install fused adaptors
between the external wiring harness and the
in-tank wiring at the connectors on the fuel
tank wall of the ACT by doing all the actions
specified in the Accomplishment
Instructions of the applicable service bulletin
in Table 1 of this AD.

Airbus service bulletin

Revision

Date

Model

A300-28-6073 ....
A310-28-2149

Original ....
Original ....

December 23, 2004
September 29,
2004.

A300 B4-620 airplanes.
A310-304, A310-324, and A310-325 airplanes.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, ANM—116, Transport
Airplane Directorate, FAA, has the authority

to approve AMOC:s for this AD, if requested
in accordance with the procedures found in
14 CFR 39.19.

Related Information

(h) French airworthiness directive F—2005—
021, dated February 2, 2005, also addresses
the subject of this AD.
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Issued in Renton, Washington, on August
2, 2005.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-15591 Filed 8-5—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22033; Directorate
Identifier 2004—NM-218-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 Airplanes
and Model EMB-145, —145ER, -145MR,
—145LR, —145XR, -145MP, and —145EP
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
EMBRAER Model EMB-135 airplanes
and Model EMB-145, —145ER, —145MR,
—145LR, —145XR, —145MP, and —145EP
airplanes. The existing AD currently
requires repetitive inspections of the
spring cartridges of the elevator gust
lock system to determine if the lock
washer projection correctly fits the slots
in the cartridge flange, and corrective
action if necessary. The existing AD also
provides for interim optional
terminating action for the repetitive
inspections for certain airplanes. This
proposed AD would retain the
requirements of the existing AD, and
provide for final terminating action for
all affected airplanes. This proposed AD
is prompted by reports of an improperly
fitting lock washer causing the clevis of
the spring cartridge in the
electromechanical elevator gust lock
system to become unscrewed. We are
proposing this AD to prevent
unscrewing of the spring cartridge clevis
from jamming the elevator, which could
lead to reduced controllability of the
airplane.

DATES: We must receive comments on
this proposed AD by September 7, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web Site: Go to http:/
/dms.dot.gov and follow the instructions

for sending your comments
electronically.

e Government-wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
22033; the directorate identifier for this
docket is 2004-NM-218-AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-22033; Directorate Identifier
2004-NM-218-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the

comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

On April 21, 2003, we issued AD
2003-09-03, amendment 39-13132 (68
FR 22585, dated April 29, 2003), for
certain EMBRAER Model EMB-135
airplanes and Model EMB-145, —145ER,
—145MR, —145LR, —145XR, —145MP, and
—145EP airplanes. That AD requires
repetitive inspections of the spring
cartridges of the elevator gust lock
system to determine if the lock washer
projection correctly fits the slots in the
cartridge flange, and corrective action if
necessary. That AD also provides for
interim optional terminating action for
the repetitive inspections for certain
airplanes. That AD was prompted by
reports of spring cartridges unscrewing
in the electromechanical gust lock
system. We issued that AD to prevent
the elevator from jamming due to the
spring cartridges unscrewing in the gust
lock system, which could result in
reduced controllability of the airplane.

Action Since Existing AD Was Issued

Since we issued AD 2003—-09-03, the
Departmento de Aviacao Civil (DAC),
which is the airworthiness authority for
Brazil, issued Brazilian airworthiness
directive 2003—01-03R1, dated July 26,
2004, to mandate replacing the existing
spring cartridges with improved spring
cartridges having a new part number.

Relevant Service Information

EMBRAER has issued Service Bulletin
145LEG—-27-0012, Revision 01, dated
April 12, 2004 (for Model EMB-135B]
airplanes); and Service Bulletin 145-27—
0102, Revision 02, dated January 20,
2005 (for Model EMB-135ER, —135KE,
—-135KL, —135LR, —145, —145ER,
—145MR, —145LR, —145XR, —145MP, and
—145EP airplanes). The service bulletins
describe procedures for replacing the
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existing spring cartridges of the
electromechanical elevator gust lock
system with improved spring cartridges
having a new part number, which
would end the repetitive inspections of
the spring cartridges. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition. The DAC
mandated the service information and
issued Brazilian airworthiness directive
2003-01-03R1, dated July 26, 2004, to
ensure the continued airworthiness of
these airplanes in Brazil.

Other Relevant Rulemaking

Accomplishing EMBRAER Service
Bulletin 145-27-0102 eliminates the
need to accomplish certain actions
specified in EMBRAER Service
Bulletins 145-27-0086, Revision 04,
dated March 21, 2005; and 145—-27—
0075, Revision 08, dated March 3, 2005.
Those service bulletins are specified in
notice of proposed rulemaking 2002—
NM-89-AD (69 FR 56735; September
22, 2004) as applicable to certain
airplanes.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DAC has
kept the FAA informed of the situation
described above. We have examined the
DAC’s findings, evaluated all pertinent
information, and determined that AD
action is necessary for airplanes of this
type design that are certificated for
operation in the United States.

This proposed AD would supersede
AD 2003—-09-03. This proposed AD
would retain certain requirements of the
existing AD and would also add a
procedure for replacing the existing
spring cartridges with improved spring
cartridges having a new part number,
which would provide for final
terminating action for the repetitive
inspections.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Change to Existing AD

This proposed AD would retain
certain requirements of AD 2003—-09-03.
Since AD 2003-09-03 was issued, the
AD format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph

identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding re-
quirement in this pro-
posed AD

Requirement in AD
2003-09-03

Paragraph (a)
Paragraph (b)

paragraph (f).
paragraph (g).

Costs of Compliance

This proposed AD would affect about
380 airplanes of U.S. registry. The
average labor rate is estimated to be $65
per work hour.

The inspections required by AD
2003-09-03 that are retained in this
proposed AD take about 1 work hour
per airplane. Based on these figures, the
estimated cost of the required
inspections is $24,700, or $65 per
airplane, per inspection cycle.

The new proposed actions would take
about 3 work hours per airplane.
Required parts would cost about $79 per
cartridge (2 per airplane). Based on
these figures, the estimated cost of the
new actions specified in this proposed
AD for U.S. operators is $134,140, or
$353 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-13132 (68 FR
22585, April 29, 2003), and adding the
following new airworthiness directive
(AD):

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA-2005—
22033; Directorate Identifier 2004—NM-—
218-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
September 7, 2005.

Affected ADs

(b)(1) This AD supersedes AD 2003—-09-03,
amendment 39-13132.

(2) Certain actions required by this AD are
affected by FAA rulemaking docket number
2002-NM-89-AD (69 FR 56735, September
22, 2004).

Applicability: (c) This AD applies to
EMBRAER Model EMB-135B]J, —135ER,
—135KE, —135KL, -135LR, —145, —145ER,
—145MR, and —145LR airplanes; certificated
in any category; having spring cartridges part
number KPD2611 installed in the elevator
gust lock system.

Unsafe Condition

(d) This AD was prompted by reports of an
improperly fitting lock washer causing the
clevis of the spring cartridge in the
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electromechanical gust lock system to
become unscrewed. We are proposing this
AD to prevent unscrewing of the spring
cartridge clevis from jamming the elevator,
which could lead to reduced controllability
of the airplane.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

Restatement of Requirements of AD 2003-
09-03

Inspection

(f) For Model EMB—-135B]J airplanes:
Within 30 days after May 14, 2003 (the
effective date of AD 2003-09-03), perform a
general visual inspection of each spring
cartridge of the elevator gust lock system to
determine if the lock washer projection
correctly fits the slots in the cartridge flange,
in accordance with EMBRAER Service
Bulletin 145LEG—27-0006, dated December
9, 2002. Before further flight, replace any
discrepant spring cartridge with a new part
having the same part number, in accordance
with the service bulletin; or replace the
spring cartridge, part number (P/N) KDP2611,
with a new, improved spring cartridge, P/N
KDP4235, as specified in paragraph (h) of
this AD. After the effective date of this AD,
only the replacement specified in paragraph
(h) may be accomplished. Repeat the
inspection at intervals not to exceed 800
flight hours until the replacement of the
spring cartridge is accomplished as required
by paragraph (h). Although the service
bulletin recommends that operators report
inspection results to EMBRAER, this AD does
not require such a report.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

(g) For airplanes not identified in
paragraph (f) of this AD: At the applicable
time specified in paragraph (g)(1) or (g)(2) of
this AD, perform a general visual inspection
of each spring cartridge of the elevator gust
lock system to determine if the lock washer
projection correctly fits the slots in the
cartridge flange, in accordance with
EMBRAER Service Bulletin 145-27-0098,
dated December 9, 2002. Repeat the
inspection at intervals not to exceed 800
flight hours after the initial inspection until
the replacement of the spring cartridge, P/N
KDP2611, with a new, improved spring
cartridge, P/N KDP4235, is done as specified
in paragraph (h) of this AD. Although the
service bulletin recommends that operators
report inspection results to EMBRAER, this
AD does not require such a report.

(1) For airplanes equipped with an
operational electromechanical gust lock
system on the elevator: Inspect within 30
days after May 14, 2003, in accordance with
PART I of the service bulletin. Before further
flight, replace any discrepant spring cartridge
with a new part having the same part
number, in accordance with PART I of the
service bulletin; or do the replacement
specified in paragraph (h) of this AD. After
the effective date of this AD, only the
replacement specified in paragraph (h) may
be accomplished.

(2) For airplanes that are not equipped
with an operational electromechanical gust
lock system on the elevator, but that are
equipped with provisions for the system:
Inspect within 60 days after May 14, 2003,
in accordance with PART II of the service
bulletin. Before further flight, replace any
discrepant spring cartridge with a new part
having the same part number, in accordance
with PART II of the service bulletin; or do
the replacement specified in paragraph (h) of
this AD. After the effective date of this AD,
only the replacement specified in paragraph
(h) may be accomplished. Alternatively,
removal of the spring cartridges terminates
the repetitive inspection requirement of this
AD during the time the cartridges are
removed.

New Requirements of This AD

Replacement of Spring Cartridge

(h) Within 5,500 flight hours or 36 months
after the effective date of this AD, whichever
comes first, replace the spring cartridge, P/N
KPD2611, with a new, improved spring
cartridge, P/N KDP4235, in accordance with
the Accomplishment Instructions of
EMBRAER Service Bulletin 145LEG-27—
0012, Revision 01, dated April 12, 2004 (for
Model EMB-135B] airplanes); or Service
Bulletin 145-27-0102, Revision 02, dated
January 20, 2005 (for Model EMB—135ER,
—135KE, —135KL, —135LR, —145, —145ER,
—145MR, —145LR, —145XR, —145MP, and
—145EP airplanes); as applicable.
Accomplishing this replacement terminates
the repetitive inspections required by
paragraphs (f) and (g) of this AD.

Parts Installation

(i) As of the effective date of this AD, no
person may install a spring cartridge, P/N
KPD2611, on any airplane.

Cartridge Replacement According to
Previous Issue of Service Bulletin

(j) Spring cartridge replacements
accomplished before the effective date of this
AD in accordance with EMBRAER Service
Bulletin 145LEG-27-0012, dated March 2,
2004; or Service Bulletin 145-27-0102, dated
December 23, 2003, or Revision 01, dated
April 12, 2004; are considered acceptable for
compliance with the corresponding action
required by this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCGCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) AMOCs approved previously according
to AD 2003-09-03, amendment 39-13132,
are approved as AMOGC:s for the
corresponding provisions of this AD.

Related Information

(1) Brazilian airworthiness directive 2003—
01-03R1, dated July 26, 2004, also addresses
the subject of this AD.

Issued in Renton, Washington, on August
2, 2005.
Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-15592 Filed 8-5-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22035; Directorate
Identifier 2005-NM-016—AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2 and B4 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Model A300 B2 and B4 series
airplanes. This proposed AD would
require an inspection to determine the
part number of all angle of attack (AOA)
sensors, and repetitive replacement of
the AOA sensors with new or
overhauled AOA sensors if necessary.
This proposed AD would also provide
an optional terminating action for the
repetitive replacements. This proposed
AD is prompted by reports of several
false stall warnings associated with
stick-shaker activation, occurring during
take-off. We are proposing this AD to
prevent false stall warnings associated
with stick-shaker activation, which
could result in increased pilot workload
as the pilot tries to determine the cause
of the stall warning and possible
reduction in the pilot’s ability to control
the airplane.

DATES: We must receive comments on
this proposed AD by September 7, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.
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e Government-wide Rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax:(202) 493—-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
proposed AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Include the
docket number “FAA-2005-22035;
Directorate Identifier 2005-NM-016-
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR

19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Airbus Model A300 B2
and B4 series airplanes. The DGAC
advises that it has received reports of
several false stall warnings associated
with stick-shaker activation, occurring
during take-off. Investigation revealed
that defective angle of attack (AOA)
sensors caused the false stall warnings.
This condition, if not corrected, could
result in increased pilot workload as the
pilot tries to determine the cause of the
stall warning and possible reduction in
the pilot’s ability to control the airplane.

Relevant Service Information

Airbus has issued Service Bulletin
A300-34-0176, Revision 01, dated
February 3, 2004, which describes the
following procedures:

e Inspecting zone 120 to determine
the part number (P/N) of all three AOA
SEensors.

o Repetitively replacing any
Honeywell AOA sensor having P/N
965—4020-007 with a new or
overhauled AOA sensor.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F—2003—457 R1,
dated December 22, 2004, to ensure the
continued airworthiness of these
airplanes in France.

Airbus has also issued Service
Bulletin A300-34—-0092, Revision 03,

ESTIMATED COSTS

dated November 2, 2004. Service
Bulletin A300-34—-0092 describes the
following procedures:

¢ Replacing Honeywell “pencil”
AOA sensors having P/N 965-4020-007
with “vane” AOA sensors between
frame (FR)18 and FR19.

¢ Replacing the current detectors in
relay boxes 252VU and 107VU with new
current detectors.

Airbus Service Bulletin A300—-34—
0092 also specifies that accomplishing
the modification in that service bulletin
cancels the actions specified in Airbus
Service Bulletin A300-34—-0176.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC'’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under “Difference
Between the Proposed AD and Service
Bulletin.”

Difference Between the Proposed AD
and Service Bulletin

Operators should note that, although
the Accomplishment Instructions of the
Airbus Service Bulletin A300-34-01786,
Revision 01, dated February 3,2004,
describe procedures for reporting
inspection findings, this proposed AD
would not require that action. We do
not need this information from
operators.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Average
: Work Cost per U.S.-
Action hours Iag%?&f Parts airplane registered Fleet cost
p airplanes
Inspection ........ccccevvvenierennne 1 $65 | None ....ccceeeeeeeeveeeiiecieene. $65 20 | $1,300.
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ESTIMATED COsTS—Continued
Number of
Average
: Work Cost per U.S.-
Action hours lag%gﬁ? Parts airplane registered Fleet cost

p airplanes

Replacement if necessary, 2 65 | $3,300 ($1,100 per sensor) 3,430 20 | $68,600 per replacement
per replacement cycle. cycle.

Optional terminating action 7 65 | $8,780 ...cocviirieiriiee 9,235 20 | $184,700.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005-22035;
Directorate Identifier 2005-NM—-016—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
September 7, 2005.

Affected ADs

(b) None.

Applicability: (c) This AD applies to all
Airbus Model A300 B2—-1A, B2—-1C, B2K-3C,
and B2—203 airplanes; and Model A300 B4—
2C, B4-103, and B4-203 airplanes;
certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
several false stall warnings associated with
stick-shaker activation, occurring during
take-off. We are issuing this AD to prevent
false stall warnings associated with stick-
shaker activation, which could result in
increased pilot workload as the pilot tries to
determine the cause of the stall warning and
possible reduction in the pilot’s ability to
control the airplane.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

Inspection and Repetitive Replacement, if
Necessary

(f) Within 4,500 flight hours or 36 months
after the effective date of this AD, whichever
is first: Inspect zone 120 to determine the
part number of all three angle of attack
(AOA) sensors, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-34—-0176, Revision 01,
dated February 3, 2004. If no Honeywell
AOA sensor having part number (P/N) 965—
4020-007 is found, then no further action is

required by this paragraph. If any Honeywell
AOA sensor having P/N 965-4020-007 is
found, before further flight, replace the AOA
sensor with a new or overhauled AOA sensor
having P/N 965-4020-007, in accordance
with the service bulletin. Repeat the
replacement thereafter at intervals not to
exceed 8,000 flight hours or 96 months,
whichever is first. Accomplishing the actions
specified in paragraph (g) of this AD
terminates the repetitive replacements.

Optional Terminating Action

(g) Replacement of all Honeywell AOA
sensors having P/N 965-4020-007 between
frame (FR)18 and FR19 with “vane type”
AOA sensors; and replacement of the current
detectors in relay boxes 252VU and 107VU
with new current detectors; in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A300-34-0092,
Revision 03, dated November 2, 2004;
terminate the repetitive replacements
required by paragraph (f) of this AD.

No Reporting Requirement

(h) Although Airbus Service Bulletin
A300-34-0176, Revision 01, dated February
3, 2004, specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Parts Installation

(i) As of the effective date of this AD, no
person may install an AOA sensor having
P/N 965—-4020-007 on any airplane, unless it
is new or overhauled and is repetitively
inspected as required by paragraph (f) of this
AD.

Credit for Previously Accomplished Actions

(j) Actions done before the effective date of
this AD in accordance with Airbus Service
Bulletin A300-34-0176, dated July 9, 2003,
are acceptable for compliance with the
corresponding requirements of paragraph (f)
of this AD.

Credit for Optional Terminating Action

(k) Actions done before the effective date
of this AD in accordance with Airbus Service
Bulletin A300-34-092, Revision 2, dated July
18, 1985, are acceptable for compliance with
the requirements of paragraph (g) of this AD.

Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.
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Related Information

(m) French airworthiness directive F—
2003—457 R1, dated December 22, 2004, also
addresses the subject of this AD.

Issued in Renton, Washington, on August
2, 2005.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-15593 Filed 8-5-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22036; Directorate
Identifier 2005-NM-009—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2 and B4 Series Airplanes;
Model A300 B4-600, B4-600R, and F4—
600R Series Airplanes, and Model C4—
605R Variant F Airplanes (Collectively
Called A300-600 Series Airplanes);
and Model A310 Series Airplanes;
Equipped With General Electric CF6—
80A3 or CF6-80C2 Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus airplane models, as
specified above. This proposed AD
would require installing electro-
pneumatic locking bar devices (TRAS
lock systems) in the engine nacelles,
installing a dedicated and shielded
electrical circuit that is segregated from
the existing thrust reverser control
system, and performing related
investigative/corrective actions if
necessary. This proposed AD is
prompted by the manufacturer’s
reassessment of the thrust reverser
systems in the Airbus airplane models
specified above, which showed that the
thrust reverser could inadvertently
deploy in flight under certain
conditions. We are proposing this AD to
prevent inadvertent deployment of
thrust reversers in flight, which could
result in reduced controllability of the
airplane.

DATES: We must receive comments on
this proposed AD by September 7, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web Site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-Wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
22036; the directorate identifier for this
docket is 2005—-NM—-009-AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-22036; Directorate Identifier
2005-NM—-009—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual

who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Airbus Model A300 B2
and B4 series airplanes; Model A300
B4-600, B4—600R, and F4—600R series
airplanes, and Model C4-605R Variant F
airplanes (collectively called A300-600
series airplanes); and Model A310 series
airplanes; equipped with General
Electric CF6—80A3 or CF6—80C2
engines. The DGAC advises that the
manufacturer has reassessed the thrust
reverser systems of those airplanes and
has determined that the thrust reverser
could inadvertently deploy in flight.
The manufacturer has developed a new,
improved design of the thrust reversers,
which provides an independent system
to prevent deployment of the thrust
reversers in flight. Inadvertent
deployment of the thrust reversers in
flight could result in reduced
controllability of the airplane.

Relevant Service Information

Airbus has issued the following
service bulletins (SBs), which describe
procedures for installing electro-
pneumatic locking bar devices (TRAS
lock system) and a dedicated and
shielded electrical circuit that is
segregated from the existing thrust
reverser control system. The new
electrical circuit commands the locking
bar devices (TRAS locks), which would
be installed in the engine nacelles.
Implementation of the following SBs is
intended to provide an independent
system to prevent inadvertent
deployment of thrust reversers during
flight.
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Airbus SB A310-78-2023, dated
October 7, 2003 (for Model A310 series
airplanes equipped with General
Electric CF6—80C2 engines and not
equipped with Full Authority Digital
Engine Control (FADEC)), specifies
previous or concurrent accomplishment
of Airbus SB A310-78-2022, and
describes modifying/retrofitting the
electrical harness routine from each lock
to the pylon interfaces of the engine/
nacelle, and the existing monitoring
wire; and activating the electrical
system of the aircraft.

Airbus SB A310-78-2022, dated
January 7, 2003 (for Airbus Model 310
series airplanes equipped with General
Electric CF6—80C2 engines and not
equipped with FADEC), describes
modifying/retrofitting a new electrical
circuit between the forward cargo
compartment and the wing/pylon
interfaces, a new electrical circuit in the
engine pylons, and a new electrical
circuit in the avionics compartment and
the forward cargo compartment; and
connecting the new electrical circuit.
The SB indicates that Parts 1 and 2 of
the SB can be accomplished
independently and in any sequence, but
Part 3 must be accomplished after the
first two parts. Full function can be
assured once Airbus SB A310-78-2023
has been accomplished.

Airbus SB A310-78-2025, dated July
23, 2004 (for Model A310 series
airplanes equipped with General
Electric CF6—80A3 engines), specifies
previous or concurrent accomplishment
of Airbus SB A310-78-2024, and
references Goodrich Service Bulletin
71-065 as an additional source of
service information. (After the issuance
of Airbus SB A310-78-2025, dated July
23, 2004, the Goodrich Service Bulletin
was reissued as Rohr Service Bulletin
CF6-80A3, dated April 28, 2005.)
Airbus SB A310-78-2025 also describes
the following procedures:

e Modifying/retrofitting the existing
monitoring wire and activating the
electrical system of the aircraft.

e Modifying/retrofitting the electrical
harness routine from each lock to the
pylon interfaces of the engine/nacelle.

e Installing the support bracket for
the electrical harness of the engine/
nacelle.

¢ Modifying the stowed position of
the hold-open rod bracket of the engine/
nacelle.

¢ Replacing the lower end actuator
gearbox with a gearbox that integrates
the locking bar.

¢ Replacing the pneumatic tubing
situated upstream from the pressure
regulated shut-off valve (PRSOV) with a
new PRSOV having a third line of
defense (TLOD) tubing connector.

e Modifying the hold-open rod
bracket of the fan cowl.

e Accomplishing the test job set-up,
extended operational test of the circuit
breaker monitoring system, and the test
for the stow and deploy switches
included in the thrust reverser
functional and indicating/warning
sensors test.

Airbus Service Bulletin A310-78-
2024, dated October 15, 2003 (for Model
A310 series airplanes equipped with
CF6—80A3 engines), describes
procedures for the airplane and the
engine/nacelle that include the
following:

¢ Modifying the hold-open rod
bracket of the fan cowl.

o Installing the actuation system lock.

¢ Modifying the wiring in a certain
circuit breaker panel.

Airbus Service Bulletin A300-78-
6024, dated October 7, 2003 (for Model
A300-600 series airplanes equipped
with General Electric CF6—80C2 engines
and equipped with FADEC), specifies
previous or concurrent accomplishment
of Airbus SB A300-78-6021, Revision 1,
dated October 7, 2003, and describes
procedures for the following:

¢ Installing an actuation system lock.

e Modifying the wiring in a certain
circuit breaker panel.

e Accomplishing the test job set-up,
extended operational test of the circuit
breaker monitoring system, and the test
for the stow and deploy switches
included in the thrust reverser
functional and indicating/warning
sensors test.

Airbus SB A300-78-6021, Revision 1,
dated October 7, 2003 (for Model A300—
600 series airplanes equipped with
General Electric CF6—80C2 engines and
equipped with FADEC), describes
procedures for the following:

e Part 1—Modifying/retrofitting a
new electrical circuit between the
forward cargo compartment and the
wing/pylon interfaces.

e Part 2—Modifying/retrofitting a
new electrical circuit in the engine
pylons.

o Part 3—Modifying/retrofitting a
new electrical circuit in the avionics
compartment; modifying/retrofitting a
new electrical circuit between the
avionics compartment and the forward
cargo compartment; and modifying/
retrofitting a new electrical circuit.

Airbus SB A300-78-6025, dated
October 7, 2003 (for Model A300-600
series airplanes equipped with General
Electric CF6—80C2 engines not equipped
with FADEC), specifies previous or
concurrent accomplishment of Airbus
SB A300-78-6022, and describes
procedures for the following:

¢ Installing an actuation system lock.

¢ Modifying the wiring in a certain
circuit breaker panel.

e Accomplishing the test job set-up,
extended operational test of the circuit
breaker monitoring system, and the test
for the stow and deploy switches
included in the thrust reverser
functional and indicating/warning
sensors test.

Airbus SB A300-78-6022, Revision 1,
dated January 7, 2003 (for Model A300-
600 airplanes equipped with General
Electric CF6 80C2 engines and not
equipped with FADEC), describes
procedures for the following:

e Part 1—Modifying/retrofitting a
new electrical circuit between the
forward cargo-compartment and the
wing/pylon interfaces.

e Part 2—Modifying/retrofitting a
new electrical circuit in the engine
pylons.

e Part 3—Modifying/retrofitting a
new electrical circuit in the avionics
compartment; modifying/retrofitting a
new electrical circuit between the
avionics compartment and the forward
cargo compartment; and modifying/
retrofitting a new electrical circuit.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
above service bulletins and issued
French airworthiness directive F—2004—
165, dated October 13, 2004, to ensure
the continued airworthiness of these
airplanes in France.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC'’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.
Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Costs of Compliance

This AD affects about 101 airplanes of
U.S. registry. (The total number of
airplanes in the following table totals
more than 101 airplanes because most of
the airplanes would be required to
accomplish two of the specified service
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bulletins.) The following table provides  comply with this proposed AD at an
the estimated costs for U.S. operators to  average labor rate per hour of $65.

ESTIMATED COSTS FOR MODIFICATIONS (LISTED BY APPLICABLE SERVICE BULLETIN)
Airbus service bulletin (SB) Work hours Parts Cost per air- | Number of Cost per SB
plane airplanes P

A300-78-6021, REVISION T ....ccciiiiiiiiiic e 257 $15,185 $31,890 36 | $1,148,040
A300-78-6022, ReVISION 1 .....c.ccciiiiiiiiiiiii s 289 18,198 36,983 34 1,257,422
AB00-78—6024 ..ot e 4 150 410 36 14,760
A300—78-6025 .......ooiiiiiiiiiieiee e 4 150 410 34 13,940
ABT0-78-2024 ... s 4 18,009 35,884 27 968,868
AB10-78-2025 ......ooiiiiiiii e 4 150 410 31 12,710

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We have determined that this
proposed AD would not have federalism

implications under Executive Order
13132. This proposed AD would not

have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

TABLE 1.—APPLICABILITY

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005-22036;
Directorate Identifier 2005-NM—-009-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
September 7, 2005.

Affected ADs

(b) None.

Applicability: (c) This AD applies to Airbus
series airplanes, certificated in any category,
as identified in the service bulletins listed in
Table 1 of this AD.

General Elec-
Series airplane tric engine Airbus service bulletin Date
model
A300 B2 and B4; A300 B4-600, B4- CF6-80C2 | A300-78-6024 ......coreveeereeeieneeieseeeenes October 7, 2003.
600R, and F4-600R, C4-605R Variant
F airplanes (collectively called A300-
600 series airplanes).
A300 B2 and B4; A300 B4-600, B4- CF6-80C2 | A300-78-6021, Revision 1 ........cccccueeeunes October 7, 2003.
600R, and F4-600R, C4-605R Variant
F airplanes (collectively called A300-
600).
A300 B2 and B4; A300 B4-600, B4— CF6—80C2 | A300—78—6025 ......ccervevvereeererrecrenneenenes October 7, 20083.
600R, and F4-600R, C4—605R Variant
F airplanes (collectively called A300—
600).
A300 B2 and B4; A300 B4-600, B4- CF6-80C2 | A300-78—-6022, Revision 1 .........ccuveeee.... January 7, 2003.
600R, and F4-600R, C4-605R Variant
F airplanes (collectively called A300-
CF6-80C2 | A310-78-2023 October 7, 20083.
CF6-80C2 | A310-78-2022 January 7, 2003.
CF6-80A3 | A310-78-2025 July 23, 2004.
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TABLE 1.—APPLICABILITY—Continued
General Elec-
Series airplane tric engine Airbus service bulletin Date
model
AST10 CF6—80A3 | A310-78-2024 .....cccvveeereeeciieeecreee e October 15, 2003.

Unsafe Condition

(d) This AD was prompted by the
manufacturer’s reassessment of the thrust
reverser systems in the Airbus airplane
models specified in Table 1 of this AD,

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already

been done.

which showed that the thrust reverser could

deploy in flight under certain conditions. We

are issuing this AD to prevent inadvertent
deployment of thrust reversers in flight,

which could result in reduced controllability

of the airplane.

Installing TRAS Locks System and
Accomplishing Modifications

(f) For airplanes identified in the service

bulletins specified in Table 2 of this AD:
Within 36 months after the effective date of

this AD, install the electro-pneumatic locking
bar devices (TRAS Lock Systems) in the
thrust reverser system of the nacelles, in
accordance with the Accomplishment
Instructions of the applicable service
bulletin.

TABLE 2.—INSTALLING TRAS LOCK SYSTEMS

General Elec-

Series airplane tric engine Airbus service bulletin Date
model
A300 B2 and B4; A300 B4-600, B4- CF6-80C2 | A300-78—6024 ......corvveieereeeiirieeeenieeeenes October 7, 20083.
600R, and F4-600R, C4-605R Variant
F airplanes (collectively called A300-
600 series airplanes).
A300 B2 and B4; A300 B4-600, B4- CF6—80C2 | A300—78—6025 ......cervevverueererieeienieeeenes October 7, 20083.
600R, and F4-600R, C4-605R Variant
F airplanes (collectively called A300-
600).
ABT10 CF6-80C2 | A310-78-2023 ......ccereereerreeierneeeenneeeenes October 7, 20083.
ABT0 s CF6—80A3 | A310-78-2025 .....ccoveveerreerenreeeenreeeenns July 23, 2004.

Note 1: Airbus SB A310-78-2025, dated
July 23, 2004, references draft Goodrich
Service Bulletin 71-065 as an additional
source of service information. After the
issuance of Airbus A310-78-2025, the
Goodrich SB was reissued as Rohr Service
Bulletin CF6—80A3, dated April 28, 2005.

(g) For airplanes identified in the service
bulletins specified in Table 3 of this AD:
Prior to or concurrent with the
accomplishment of the applicable service

bulletin specified in paragraph (f) of this AD,
accomplish all the modifications and actions

related to an independent third line of

defense on the thrust reversers, in accordance
with the Accomplishment Instructions of the
applicable service bulletin specified in Table
3 of this AD.

TABLE 3.—PRIOR OR CONCURRENT ACCOMPLISHMENT

General Elec-
Series airplane tric engine Airbus service bulletin Date
model
A300 B2 and B4; A300 B4-600, B4-— CF6-80C2 | A300-78-6021, Revision 1 .......c.cccecueeneen. October 7, 2003.
600R, and F4-600R, C4-605R Variant
F airplanes (collectively called A300-
600).
A300 B2 and B4; A300 B4-600, B4-— CF6-80C2 | A300-78-6022, Revision 1 .......c.ccceceeeneee. January 7, 2003.
600R, and F4-600R, C4-605R Variant
F airplanes (collectively called A300-
600).
A3T0 i CF6-80C2 | AB10-78-2022 .......cccevvrrreieeereeniie e January 7, 2003.
ABT10 e CF6—80A3 | A310-78-2024 .....cocoveeeeieeieieeeesieeeen October 15, 2003.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs

for this AD, if requested in accordance with

the procedures found in 14 CFR 39.19.

Related Information

(i) French airworthiness directive F—2004—
165, dated October 13, 2004, also addresses

the subject of this AD.

Issued in Renton, Washington, on August
2, 2005.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 05-15594 Filed 8—5—05; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-20700; Airspace
Docket No. 04-AWA-8]

RIN 2120-AA66

Proposed Establishment of Class C
Airspace and Revocation of Class D
Airspace, Orlando Sanford
International Airport, FL; and Proposed
Modification of the Orlando
International Airport Class B Airspace
Area, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class C airspace at the Orlando
Sanford International Airport (SFB), FL;
revoke the existing Sanford, FL, Class D
airspace area; and modify the existing
Orlando International Airport (MCO),
FL, Class B airspace area. The FAA is
proposing this action to improve the
flow of air traffic, enhance safety, and
reduce the potential for midair collision
in the Orlando, FL, terminal area.

DATES: Comments must be received on
or before October 7, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify FAA
Docket No. FAA-2005-20700 and
Airspace Docket No. 04—AWA-38, at the
beginning of your comments. You may
also submit comments through the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules, Office of
System Operations and Safety, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267—-8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,

environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2005-20700 and Airspace Docket No.
04—AWA-8) and be submitted in
triplicate to the Docket Management
System (see ADDRESSES section for
address and phone number). You may
also submit comments through the
Internet at http://dms.dot.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2005-20700 and
Airspace Docket No. 04— AWA-8.”” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Federal Register’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Regional Air Traffic Division, Federal
Aviation Administration, 1701
Columbia Avenue College Park, GA
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

Currently, the Sanford Airport Traffic
Control Tower (ATCT) provides air
traffic control (ATC) service to a varied
mix of air carrier and other civil aircraft,
including a dense volume of training
traffic from the numerous flight schools
located in the central Florida area. With
the current Class D airspace
configuration, the Sanford tower
controller is required to take initial calls
from inbound aircraft entering the traffic
pattern and work departures out of the
Class D airspace area. These tasks divert
the controller’s attention away from the
busy runway operation. Consequently,
delays and frequency congestion are
problems, and runway incursions have
been a concern at Sanford.

In addition, Sanford air carrier
arrivals currently enter and leave the
Orlando International Airport Class B
airspace area twice before entering the
Sanford Class D airspace area. During
this transition, encounters with
unknown aircraft are common, resulting
in vectors off course, traffic alert and
collision advance system (TCAS) alerts,
and/or Near Midair Collision Reports.
Further, the Sanford instrument landing
system (ILS) glideslopes to runways 9L
and 27R are both outside the current
Orlando International Class B and
Sanford Class D airspace areas until
they reach a 4-mile final.

The number of passenger
enplanements at Sanford have increased
above 600,000. This exceeds the FAA
threshold criteria of 250,000
enplanements for Class C airspace area
candidacy. Based on this, in addition to
the above mentioned problem areas, the
projected growth of traffic at Sanford,
and the need to enhance safety and
reduce the potential for midair
collisions in the Orlando terminal area,
this proposal to establish the Sanford
Class C airspace area was developed. A
Class C airspace area at Sanford would
keep instrument flight rules (IFR)
aircraft arriving at Sanford in controlled
airspace thus reducing traffic conflicts.
In addition, the Sanford ATCT’s
workload would be reduced since the
Orlando International Airport’s
Terminal Radar Approach Control
(TRACON) would take over arrival
sequencing responsibilities to the
Sanford runway and would work all
Sanford departures out of the proposed
Class C airspace area. This would
reduce Sanford Tower frequency
congestion and enable the tower
controller to focus on runway
operations thereby increasing safety and
efficiency.

FAA policy requires that, before
action is initiated to establish Class C
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airspace, nonrulemaking alternatives
that provide for an acceptable level of
safety must be implemented. In
compliance with that policy, a number
of safety measures were implemented at
Sanford and in the Orlando
International Airport terminal area.
Some of the safety measures that were
implemented include: Sanford ATCT
received Digital Bright Radar Indicator
Tower Equipment radar in 1997;
Operation Rain Check, a pilot-controller
forum, is held yearly; controller groups
attending local user meetings to discuss
safety; Orlando TRACON established a
procedure to keep large arriving aircraft
at higher altitudes on downwind legs to
avoid slower traffic; safety meetings
with flight school operators resulted in
preferred routings for COMAIR (now
known as Delta Connection Academy)
departures; standard visual flight rules
(VFR) arrival areas were set up for flight
school operations; Orlando Traffic
Management implemented voluntary
flow controls for flight school
operations in the Orlando area; and
introduced local use call signs and
standard climb-out procedures for flight
school aircraft. Although these
procedures have enhanced safety at
Sanford, their effectiveness is based on
current traffic levels with little room to
accommodate future growth. If
established, the proposed Sanford Class
C airspace area would replace the
current Sanford Class D airspace area.

In 1990, the FAA issued a final rule
establishing the Orlando Terminal
Control Area (TCA) at Orlando
International Airport (55 FR 9082). In
1993, the term “TCA” was replaced by
“Class B airspace area” as a result of the
Airspace Reclassification Final Rule (56
FR 65638). The Orlando Class B
airspace was last modified in 1999 to
adjust several areas within the existing
lateral boundaries of the Class B
airspace (64 FR 42585).

In 2004, a fourth runway (17L/35R)
was commissioned at Orlando
International Airport. As a result, the
airport reference point (ARP) was
shifted eastward affecting the published
center point for the Class B airspace
area. In addition, there is a need to
further modify several areas within the
Orlando International Airport Class B
airspace to accommodate the proposed
Sanford Class C airspace and to provide
additional Class B airspace to ensure the
containment of Orlando International
Airport arrivals and departures.
Operational experience with departures
climbing off Orlando International to
the west has shown areas of airspace in
the Orlando terminal area that need to
be brought into the Class B airspace
area. Also, experience working air traffic

north of Orlando Executive Airport, and
near Sanford International Airport at
low altitude, has shown that Class B
airspace is not needed in those areas to
support Orlando International Airport
operations and that airspace can be
released back to users. The proposed
Orlando Class B airspace modifications
would address these matters.

Pre-NPRM Public Input

In 2002, the FAA initiated action to
form an ad hoc committee to develop
recommendations for designing a
proposed Class C airspace at Sanford
International Airport and for
modifications to the Orlando Class B
airspace. Participants in the committee
included representatives from Sanford
International, Orlando Executive,
Kissimmee Gateway and Cedar Knoll
Flying Ranch airports, AOPA, local
Fixed Base Operators, and flight
schools. Three ad hoc committee
meetings were held. The first meeting
was held at Sanford on January 14,
2003; the second meeting was held on
February 25, 2003, at Kissimmee
Gateway Airport (ISM); and the third
meeting was held at Orlando Executive
Airport on March 23, 2003.

As a result of the meetings, several
operational procedures were developed
and airspace modifications were
incorporated into the proposed design.
The Sanford Class C northern 10
nautical mile (NM) circle was changed
to align with the current Orlando Class
B airspace boundary. The proposed
Class C airspace was modified to
provide a cutout for Cedar Knoll Flying
Ranch Airport (01FL). A draft letter of
agreement was formulated to establish
procedures and sterile routings out of
the proposed Class C airspace, enabling
VFR departures to stay with Sanford
ATCT, if desired, and terminate ATC
service at the 5-mile Class C airspace
ring. Provisions were established to
issue VFR codes to Orlando Executive
Airport users on the ground. Finally, a
VFR flyway east of Sanford
International Airport below 3,000 feet
outside the proposed Class C airspace
was established.

In addition, as announced in the
Federal Register (68 FR 53925),
informal airspace meetings were held on
November 6, 2003, at the Sanford
International Airport, Terminal A,
Vigilante Room, Sanford, FL; and
November 7, 2003, at the Orlando
Airport Marriott Hotel, Orlando, FL.
These meetings provided interested
airspace users with an opportunity to
present their views and offer
suggestions regarding the planned
establishment of the Sanford Class C
airspace and modification of the

Orlando Class B airspace. All comments
received as a result of the informal
airspace meetings, along with the
recommendations made by the ad hoc
committee, were considered in
developing this proposal.

Analysis of Comments

One commenter was concerned that
the Sanford Class C airspace would
result in the loss of an aerobatic practice
box at Sanford. The FAA assures users
that the aerobatic box would not change
if the Sanford Class C airspace is
implemented.

Four commenters questioned whether
ATC staffing levels were adequate at the
Orlando TRACON and the Sanford
ATCT to handle the additional Class C
airspace workload. One commenter
stated that staffing resources need
further analysis. The FAA has
determined that no additional staffing is
required to support both the
implementation of the Sanford Class C
airspace and the modification of the
Orlando Class B airspace.

Three commenters stated that the
planned runway extension and
installation of a parallel ILS at Sanford
should be completed prior to
implementation of a Class C airspace
area. The FAA does not agree. Sanford
has several construction projects
scheduled during the next three years.
During construction, runway closures at
Sanford will compress traffic to the
open runways reducing airport capacity
and contributing to delays. During
runway closure periods, the Sanford
ATCT controller will need to devote
maximum focus on the open runways.
Under the current Class D airspace
configuration, the Sanford ATCT
controller responds to initial call-ups
from VFR inbound traffic, which
occupies much of the controller’s
attention. With the proposed Class C
airspace configuration, Sanford
inbounds would initially call Orlando
TRACON, thus enabling the Sanford
ATCT controller to focus more attention
on runway operations, reducing delays
and increasing the level of runway
safety. Therefore, the FAA believes that
the proposed Class C airspace is needed
in the interest of both safety and
operational efficiency.

One commenter contended that if the
Class C airspace area is implemented,
there should be a single, unified ATCT
and TRACON at Sanford airport. The
FAA does not agree. Orlando TRACON
is fully capable of efficiently managing
Sanford operations from its current
location. In fact, many large and
complex operations are worked from
remote TRACONS such as Atlanta, New
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York, Baltimore-Washington, DC, and
Southern California.

One commenter wrote that the local
users were not adequately consulted
during the development of the proposed
Sanford Class C airspace establishment
and Orlando Class B airspace
modification. The FAA does not agree.
An ad hoc committee was formed to
develop recommendations to the FAA
regarding the proposed design of the
Class C airspace. Three ad hoc user
meetings were held to solicit local input
on the proposal. A number of issues
were identified at these meetings and
several recommendations have been
incorporated into this proposal. In
addition, as announced in the Federal
Register (68 FR 53925, September 15,
2003), the FAA held Informal Airspace
Meetings in the local area on November
6 and November 7, 2003 to inform users
of the planned airspace changes and to
gather facts and information relevant to
the proposed airspace action. FAA
representatives have also attended
monthly user meetings at Orlando
Executive Airport and Sanford
International Airport and provided
briefings on the Class C and Class B
proposals. An internet link for user
comments is advertised on the Orlando
International Airport ATCT web page.
Finally, this NPRM provides users with
a 60-day period to submit comments or
recommendations on the proposal. All
comments received will be fully
considered before the FAA makes its
final determination on this proposal.
The proposal may be changed in light of
those comments.

Four commenters indicated that the
Sanford Class C airspace area would
have an adverse economic impact on
operations at Sanford. The cost of these
operations would rise significantly
because Class C airspace would result in
increased air traffic delays both on the
ground and in the air. The FAA does not
agree. The Class C airspace area is
expected to reduce Sanford delays.
Current traffic routings and proposed
Class C routings have been compared
and it was found that the Class C
airspace area would have minimal
negative impact on users. Procedures for
the proposed Class C airspace operation
would allow Sanford users to continue
flying as much as they do today. A
minimal increase in flying distance (5
miles further west or east of Sanford)
may be required for pilots transiting the
area outside the proposed Class C and
Class B airspace areas. Since Sanford
International Airport already lies within
the Orlando Class B airspace Mode C
Veil, no additional aircraft equipment
would be required as a result of the
proposed airspace changes.

Notwithstanding, the FAA is soliciting
comments regarding possible economic
impacts from this proposal.

Two commenters stated that
alternative airspace modifications
should be evaluated before
implementing Class C airspace. These
commenters suggested that either the
existing Sanford Class D airspace be
extended outward beyond the Sanford
final approach fixes, or the existing
Orlando Class B airspace area be
lowered to protect the Sanford final
approach fixes, if needed. The FAA
examined these alternatives and
determined that they would not be
suitable in this case. Class B airspace is
designed to contain IFR operations at
the primary airport (in this case,
Orlando International). FAA Class B
airspace design criteria requires that
airspace over a satellite airport be
excluded from the Class B area if it is
not required for primary airport IFR
operations. Expanding the MCO Class B
airspace area over SFB as suggested
would be overly restrictive for users.
Extending the SFB Class D airspace
beyond the final approach fixes would
not resolve the SFB ATCT workload and
frequency congestion issues discussed
above.

Two commenters expressed concerns
that radio frequency congestion could
result from the implementation of Class
C airspace and that the FAA should
ensure that the Orlando TRACON has
additional frequencies available to
handle the proposed Class C traffic
volume. The FAA believes that
frequency congestion will not be an
issue. Orlando TRACON recently added
another control sector and frequency,
covering the Sanford area, to reduce
radio frequency congestion and prepare
Orlando TRACON for the additional
traffic volume. With the Class C airspace
area the Orlando TRACON would take
over responsibility for sequencing
Sanford arrivals and would work all
departures out of the proposed airspace.
As a result, the Sanford ATCT local
control frequency congestion would be
reduced. Additionally, the Sanford
ATCT clearance delivery position will
be open during all busy periods,
reducing congestion on the Sanford
ATCT ground control frequency.

Several commenters stated that, if the
Sanford Class C airspace area is
established, the current practice of
issuing transponder codes on the
ground for VFR aircraft at Orlando
Executive Airport should be continued.

The FAA agrees. Procedures are now
in place to issue codes, upon request, to
VFR pilots on a permanent basis.

Four commenters raised various
issues regarding the airspace design

reflected in the proposal. Two
commenters believed that an overall
evaluation of the Orlando terminal area
airspace should take place. Another
commenter stated that the east-west
VFR corridor between Orlando
Executive Airport and Sanford
International Airport creates
compression and puts aircraft near tall
towers and practice areas. This
commenter suggested that VFR
waypoints be considered to assist pilots
circumnavigating the complex Orlando
terminal area and to identify entry and
exit points on VFR corridors. The
commenter also stated that there may be
a need to redefine the areas within the
Orlando TRACON’s airspace to
minimize frequency hand-offs.

Regarding an evaluation of the
Orlando area airspace, such a review
has been conducted in association with
this proposal. The proposed design also
reflects modifications made to
accommodate user requests.
Additionally, FAA directives require
that Class B and Class C airspace be re-
evaluated every two years to determine
if any modifications should be made.
Regarding concerns about the east-west
corridor, located between the Orlando
Executive Airport and Sanford, this
proposal would widen the corridor
(with its 2,000 feet mean sea level
(MSL)) ceiling by approximately 3 NM.
This would increase the amount of
airspace available for VFR aircraft to
transit while remaining outside of Class
B and Class C airspace. The FAA agrees
with the suggestion for additional VFR
waypoints and these will be developed
for the area. Regarding the issue of
frequency changes, Orlando TRACON is
developing procedures and designing its
airspace sectors to minimize the need
for frequency changes.

Several commenters questioned the
validity of Sanford’s candidacy for Class
C airspace. One commenter wrote that
Sanford does not have enough passenger
carrying flights to qualify. Another
wrote that General Aviation makes up
the large majority of operations at
Sanford and those users oppose the
Class C airspace area. This commenter
also believed that the Near Midair
Collision (NMAC) and Traffic Alert and
Collision Avoidance System Resolution
Advisory (RA) data utilized in the study
were not valid. A third commenter said
that traffic count figures should be re-
evaluated based on today’s trends.

The FAA does not agree. For an
airport to be considered as a candidate
for Class C airspace, it must be served
by an operational airport traffic control
tower and a radar approach control. In
addition, the airport must meet one of
the following: (a) An annual instrument
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operations count of 75,000 at the
primary airport; (b) an annual
instrument operations count of 100,000
at the primary and secondary airports in
the terminal area hub; or (c) an annual
count of 250,000 enplaned passengers at
the primary airport. Sanford qualifies as
a Class C candidate based on its
enplaned passenger count. In calendar
year 2003 (the latest year for which
validated counts are available), Sanford
enplanements totaled 619,894; well
above the candidacy criteria. Regarding
NMAC and RA data, the reports cited in
the staff study were submitted officially
and met the required criteria. It should
be noted that such information is but
one of many factors that are considered
when conducting an analysis of a Class
C airspace candidate airport. A review
of current traffic counts and trends at
Sanford indicate steady growth.

One commenter stated that the
proposed Sanford Class C airspace area
would have a significant and potentially
adverse effect on Orlando Executive
Airport; therefore, it should only be
considered if the best interest of safety
requires it. The commenter further
stated that, if Class C airspace is
designated at Sanford, Orlando
Executive Airport should also have a
Class C airspace area. Another
commenter wrote that the Orlando
Executive Airport has a greater need for
a Class C airspace area than Sanford.

The FAA does not believe that the
Sanford Class C airspace would result in
delays in the Orlando Executive Airport
traffic. The proposed Sanford Class C
airspace would not degrade ATC
services provided to the users of the
Orlando Executive Airport. The airspace
classification at the Orlando Executive
Airport is being evaluated by the FAA
as a separate issue from this proposed
rulemaking action.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 to establish Class C
airspace and revoke the existing Class D
airspace at Sanford International
Airport, FL. In addition, the FAA is
proposing to modify the Orlando
International Airport Class B airspace to
accommodate the Sanford Class C
airspace; update the Orlando
International Airport ARP coordinates
in the Class B airspace legal description;
provide additional Class B airspace to
accommodate the new runway at
Orlando International; and ensure that
Orlando International arrival and
departure traffic remains within Class B
airspace. The specifics of this proposed
action (depicted on the attached chart)

are discussed in the following
paragraphs.

Proposed Orlando Sanford International
Airport Class C Airspace

The proposed Sanford Class C
airspace area would be described as
follows:

That airspace extending upward from
the surface to but not including 3,000
feet MSL within a 5-mile radius of the
Sanford International Airport (SFB),
excluding that airspace from the surface
to but not including 700 feet MSL in the
vicinity of Cedar Knoll Flying Ranch
Airport within the area beginning at
lat.28°50°00” N., long. 81°10°00” W.,
thence clockwise along the SFB 5-mile
radius arc to lat. 28°43°20” N., long.
81°10°00” W., thence north to the point
of beginning; and that airspace
extending upward from 1,300 feet MSL
to but not including 3,000 feet MSL
within the area beginning northeast of
the primary airport at the intersection of
the SFB 10-mile radius arc and lat.
28°53’00” N., then clockwise along the
SFB 10-mile radius arc to lat. 28°41'36”
N., then west along lat. 28°41’36” N. to
the intersection of the SFB 10-mile
radius arc, then clockwise along the SFB
10-mile radius arc to lat. 28°53'00” N.,
then east along lat. 28°53’00” N., to the
point of beginning.

The SFB Class C airspace area would
be effective during times when the
Orlando Sanford International ATCT is
in operation. These times would be
published in the Airport/Facility
Directory.

If the Sanford Class C airspace is
established, it would replace the
existing Sanford Class D airspace area,
which would be revoked.

Orlando International Airport Class B
Airspace

The FAA is proposing to modify
several areas within the Orlando Class
B airspace to accommodate the
proposed Sanford Class C airspace area;
reflect the adjustment of the Orlando
International Airport ARP as a result of
the commissioning of the fourth runway
at Orlando International; and provide
additional Class B airspace to
accommodate the new runway and to
ensure that Orlando International
Airport arrivals and departures are
contained within Class B airspace. The
existing outer boundaries of the Orlando
Class B airspace area would remain
unchanged by these modifications.

The following describes the proposed
revisions to the Orlando Class B
airspace area:

Area A. Area A would be recentered
on lat. 28°25'46” N, long. 81°18’32” W.
This represents a shift of Area A slightly

to the east to recenter the area on the
revised Orlando International Aiport
ARP, which was adjusted due to the
addition of the fourth runway at
Orlando International.

Area B. The eastern boundary of Area
B would be shifted approximately 1 NM
east to long. 81°10°00” W. to
accommodate the new Orlando
International Airport runway.

Area C. The section of Area C in the
vicinity of Sanford International Airport
would be removed and replaced by the
Sanford Class C airspace area up to but
not including 3,000 feet MSL, and by
Area E from 3,000 feet MSL up to and
including 10,000 feet MSL. Area C in
the vicinity of Orlando Executive
Airport would be reduced in size. The
airspace removed from Area C to the
west, north, and northeast of Orlando
Executive Airport would be
incorporated into Area D with its higher
Class B airspace floor of 2,000 feet MSL.
This change would increase the amount
of airspace available to VFR aircraft
allowing them to utilize that area below
2,000 feet and remain outside of Class
B airspace. Also, the eastern boundary
of the Area C segments located to the
north and south of Orlando
International Airport would be modified
by moving the eastern boundary one
degree east to long. 81°10°00” W. to
accommodate the new runway.

Area D. Area D would be expanded in
size in the vicinity of Orlando Executive
Airport by incorporating the airspace
removed from Area C, as described
above. This change would raise the floor
of Class B airspace in the affected area
from 1,600 feet MSL to 2,000 feet MSL,
providing additional VFR flyway
airspace between Sanford International
Airport and Orlando Executive Airport
while still protecting Orlando
International Airport arrivals. Also, the
eastern boundary of Area D would be
moved eastward to long. 81°10°00” W. to
accommodate the new runway at
Orlando International Airport.

Area E. The boundary of Area E to the
east of Olando International, currently
defined by long. 81°11°00” W., would be
moved eastward one degree to long.
81°10’00” W. This modification
accommodates the new Orlando
International Airport runway.
Additionally, Area E would be
expanded in the vicinity of Sanford so
that Area E would overlie the Sanford
Class C airspace area and incorporate
the airspace from 3,000 feet MSL up to
and including 10,000 feet MSL over
Sanford, that was formerly in Area C.
Also, the southern boundary of Area E,
located to the south of Sanford, would
be moved further south by
approximately 2.5 NM to align it with
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the southern boundary of the Sanford
Class C airspace area, along lat.
28°41’36” N.

Area F. That airspace described as
Area F in the existing Orlando Class B
airspace area would be renamed “Area
G.” A new Area F would be inserted to
the west of Orlando International,
adjacent to, and west of, Area D and
Area E. This new Area F would consist
of that airspace located between long,
81°27’30” W. and long. 81°32’00” W.,
and bounded by the ORL VORTAC 30-
mile radius on the south, and by lat.
28°53’00” N., on the north. The floor of
the new Area F would be set at 4,000
feet MSL instead of the 6,000 feet MSL
floor in the existing Area F. The lower
floor provided by the new Area F would
ensure that departures climbing
westbound off MCO and arrivals on
downwind leg for landing at Orlando
International remain within Class B
airspace.

Area G. The remaining sections of the
existing Area F would be renamed Area
G as aresult of the addition of a new
Area F, described above.

Implementation of the proposed
Sanford Class C airspace area and the
modifications to the Orlando Class B
airspace area would enhance the safe
and efficient use of airspace and reduce
the potential for midair collision in the
Orlando terminal area.

Regulatory Evaluation Summary

Changes to Federal Regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
requires agencies to analyze the
economic effect of regulatory changes
on small businesses and other small
entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this proposed
rule: (1) Would generate benefits that
justify its minimal costs and is not a
“significant regulatory action” as
defined in the Executive Order; (2) is
not significant as defined in the
Department of Transportation’s
Regulatory Policies and Procedures; (3)
would not have a significant impact on
a substantial number of small entities;
(4) would not constitute a barrier to
international trade; and (5) would not
contain any Federal intergovernmental
or private sector mandate. These
analyses are summarized here in the

preamble, and the full Regulatory
Evaluation is in the docket.

The FAA proposes to change the
Orlando Class B and the Orlando
Sanford Airport Class D airspace areas.
The Orlando Class B airspace area
modification would maintain the 10,000
feet mean sea level (MSL) airspace
ceiling and redefine the lateral limits of
several of the existing subareas to
improve the management of air traffic
operations in the Orlando terminal area.
The Orlando Sanford Airport Class D
airspace area upgrade to a Class C
airspace area would lower the airspace
area from 3,000 to 1,600 feet MSL and
would include a radius of 4.4 NM from
the Orlando Sanford Airport up to but
not including 1,600 feet MSL.

The FAA has determined that the
changes to the Orlando International
Airport Class B and the Orlando Sanford
International Airport Class D airspace
areas would improve the operational
efficiency while maintaining aviation
safety in the terminal area. Also, clearer
boundary definition and changes to
lateral and vertical limits of some
subareas would provide additional
airspace for use by VFR aircraft
transitioning to and from satellite
airports. This proposal would impose
only negligible costs on airspace users
and could potentially reduce
circumnavigation costs to some
operators.

The proposed rule would result in
negligible additional administrative
costs to the FAA and no additional
operational costs for personnel or
equipment to the agency. Notices would
be sent to pilots within a 100-mile
radius of the Orlando International
Airport at an estimated cost of $2,900.00
for postage. Printing of aeronautical
charts which reflect the changes to the
Class B and Class C airspace areas
would be accomplished during a
scheduled chart printing, and would
result in no additional costs for plate
modification and updating of charts.
Furthermore, no staffing changes would
be required to maintain the modified
Class B airspace area and the upgraded
Class D airspace area. Potential increase
in FAA operations workload could be
absorbed by current personnel and
equipment.

In view of the negligible cost of
compliance, enhanced aviation safety,
and improved operational efficiency,
the FAA has determined that the
proposed rule would be cost-beneficial.

Initial Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
establishes ‘““as a principle of regulatory
issuance that agencies shall endeavor,

consistent with the objective of the rule
and of applicable statutes, to fit
regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principal,
the Act requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rational for their
actions. The Act covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis (RFA) as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 act
provides that the head of the agency
may so certify and an RFA is not
required. The certification must include
a statement providing the factual basis
for this determination, and the
reasoning should be clear.

The FAA has determined that the
proposed rule would have a de minimus
impact on small entities. All
commercial and general aviation
operators who presently use the
Orlando International Airport are
equipped to operate within the modified
Class B airspace area. As for aircraft that
regularly fly through the Orlando
Sanford Airport Class D airspace area,
since the airport is situated within the
established Orlando Mode C Veil, all
aircraft should already have the
necessary equipment to transition the
modified Class B airspace area.
Therefore, there would be no additional
equipment cost to these entities.

Accordingly, pursuant to the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Federal Aviation
Administration certifies that this rule
would not have a significant economic
impact on a substantial number of small
entities. The FAA solicits comments
from affected entities with respect to
this finding and determination.

International Trade Impact Assessment

Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
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Legitimate domestic objectives, such as
safety, are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of this
(proposed/final) rule and determined
that it would have only a domestic
impact and therefore no affect on any
trade-sensitive activity.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (the Act) is intended, among
other things, to curb the practice of
imposing unfunded Federal mandates
on State, local, and tribal governments.
Title II of the Act requires each Federal
agency to prepare a written statement
assessing the effects of any Federal
mandate in a proposed or final agency
rule that may result in an expenditure
of $100 million or more (adjusted
annually for inflation) in any one year
by State, local, and tribal governments,
in the aggregate, or by the private sector;
such a mandate is deemed to be a
“significant regulatory action.” The
FAA currently uses an inflation-
adjusted value of $120.7 million in lieu
of $100 million.

This proposed rule does not contain
such a mandate. The requirements of
Title II do not apply.

Conclusion

In view of the minimal cost of
compliance of the proposed rule,
compared to the improvements to
operational efficiency without reducing
aviation safety, the FAA has determined
that the proposed rule would be cost-
beneficial.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9M,
Airspace Designations and Reporting

Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 3000—Class B Airspace.

* * * * *

ASO FL B Orlando, FL. [Revised]

Orlando International Airport (Primary
Airport) (MCO)
(Lat. 28°25’46” N., long. 81°18’32” W.)
Orlando VORTAC (ORL)
(Lat. 28°32"34” N., long. 81°20°06” W.)

Boundaries

Area A—That airspace extending upward
from the surface to and including 10,000 feet
MSL within a 5 NM radius from the MCO.

Area B—That airspace extending upward
from 900 feet MSL to and including 10,000
feet MSL beginning at a point of the
intersection of State Road (S.R.) 423 (John
Young Parkway SW of ORL VORTAC) and
Interstate 4, thence northeast along Interstate
4 to the intersection of Interstate 4 and S.R.
441 (Orange Blossom Trail), thence direct to
the intersection of Lake Underhill Road and
Palmer Street, thence east along Lake
Underhill Road to the intersection of Lake
Underhill Road and the Central Florida
Greenway (S.R. 417), thence direct to lat.
28°29'22” N., long. 81°10°00” W. (the Stanton
Power Plant), thence south to the intersection
of the ORL VORTAC 14-mile radius arc,
thence clockwise along the ORL VORTAC 14-
mile radius arc to the intersection of S.R. 423,
thence north along S.R. 423 to the point of
beginning.

Area C—That airspace extending upward
from 1,600 feet MSL to and including 10,000
feet MSL beginning at a point of the
intersection of Interstate 4 and the Orlando
Executive Airport Class D airspace 4.2 mile
radius arc (lat. 28°30’35” N., long. 81°24'02”
W.), thence clockwise on the Orlando
Executive Airport 4.2-mile radius to
University Blvd., thence east on University
Blvd. to the intersection of S.R. 434, thence
east on lat. 28°35’50” N. to long. 81°10°00”
W., thence south to lat. 28°2922” N., thence
northwest direct to the intersection of Lake
Underhill Road and Central Florida
Greenway (S.R. 417), thence west along Lake
Underhill Road to the intersection of Palmer
Street, thence southwest to the point of
beginning. Also, that airspace south of the
primary airport extending upward from 1,600
feet MSL to and including 10,000 feet MSL
beginning at the point of intersection of long.
81°24’06” W., and the ORL VORTAC 14-mile
radius arc, thence counterclockwise along the
ORL VORTAC 14-mile radius arc to the
intersection of long. 81°10°00” W., thence
south to the intersection of the ORL VORTAC
20-mile radius arc, thence clockwise along
the ORL VORTAC 20-mile radius arc to long.
81°24’06” W., thence north to the point of
beginning.

Area D—That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL beginning at a point of the
intersection of Interstate 4 and long.
81°27’30” W., thence north to lat. 28°41’36”
N., thence east to long. 81°10°00” W., thence
south to lat. 28°35’50” N., thence west to the
intersection of S.R. 434 and University Blvd.,

thence west on University Blvd. to the
Orlando Executive Airport 4.2-mile radius
arc, thence counterclockwise on the Orlando
Executive Airport 4.2-mile radius arc to the
intersection of Interstate 4, southwest of the
ORL VORTAC, thence west on Interstate 4 to
the intersection of S.R. 423, thence south
along S.R. 423 to the intersection of the ORL
VORTAC 14-mile radius arc, thence
counterclockwise along the ORL VORTAC
14-mile radius arc to long. 81°24°06” W.,
thence south to the intersection of the ORL
VORTAC 20-mile radius arc, thence
clockwise along the ORL VORTAC 20-mile
radius arc to the intersection of long.
81°27/30” W., thence north to the point of
beginning.

Area E—That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL beginning at a point of the
intersection of lat. 28°41’36” N., long.
81°27°30” W., thence north to the intersection
of lat. 28°53’00” N., thence east to the
intersection of the MCO Mode C Veil 30-NM
radius arc, thence southeast along the MCO
Mode C Veil 30-NM radius arc to the
intersection of the power lines at lat.
28°50"20” N., thence southeast along these
power lines to lat. 28°41’36” N., thence west
to long. 81°05’09” W., thence south along the
Florida Power transmission lines to the
intersection of Highway 50 at lat. 28°32'10”
N., long. 81°03"35” W., thence south to the
Bee Line Expressway at lat. 28°27°05” N.,
long. 81°03"45” W., thence west along the Bee
Line Expressway to the intersection of lat.
28°27°00” N., long. 81°04"40” W., thence
south to the intersection of the ORL VORTAC
30-mile radius arc, thence clockwise along
the ORL VORTAC 30-mile radius arc to long.
81°2730” W., thence north on long. 81°2730”
W., to the intersection of the ORL VORTAC
20-mile radius arc, thence counterclockwise
along the ORL VORTAC 20-mile radius arc
to the intersection of long. 81°10°00” W.,
thence north to the intersection of lat.
28°41'36” N., thence west to the point of
beginning.

Area F—That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL beginning south of the primary
airport at the intersection of the ORL
VORTAC 30-mile radius arc and long.
81°27/30” W., thence clockwise along the
ORL VORTAC 30-mile radius arc to long.
81°32°00” W., thence north to lat. 28°53'00”
N., thence east to long. 81°27’30” W., thence
south to the point of beginning.

Area G—That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL beginning south of the primary
airport at the intersection of the ORL
VORTAC 30-mile radius arc and long.
81°32°00” W., thence clockwise on the ORL
VORTAC 30-mile radius arc to the
intersection of Highway 27, thence north
along Highway 27 to the intersection of
Highway 27 and long. 81°45’00” W., thence
north along long. 81°45’00” W., to the
intersection of the ORL VORTAC 24-mile
radius arc, thence clockwise along the ORL
VORTAC 24-mile radius arc to the
intersection of lat. 28°53’00” N., thence east
to the intersection of long. 81°32°00” W.,
thence south to the point of beginning. Also
that airspace extending upward from 6,000
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feet MSL to and including 10,000 feet MSL
beginning at the Florida Power transmission
lines at lat. 28°41’36” N., long. 81°05"20” W.,
thence east along lat. 28°41’36” N. to the
Florida Power transmission lines at lat.
28°41’36” N., long. 80°54’00” W., thence
southeast and south along these power lines
to the intersection of Highway 50, thence
south to the power lines at lat. 28°22"14” N.,
long. 80°5230” W., thence southwest along
these power lines to the intersection of long.
81°04’40” W., thence north along long.
81°04’40” W., to the intersection of the Bee
Line Expressway at lat. 28°27°00” N., long.
81°04'40” W., thence east along the Bee Line
Expressway to lat. 28°27°05” N., long.
81°03’45” W., thence north to the intersection
of Highway 50 and the Florida Power
transmission lines at lat. 28°32"10” N., long.
81°03'45” W., thence north along these power
lines to the point of beginning.

* * * * *

Paragraph 4000 Class C Airspace.

* * * * *

ASO FL C Sanford, FL. [New]

Orlando Sanford International Airport
(Primary Airport)

(Lat. 28°46’40” N., long. 81°14’15” W.)

Cedar Knoll Flying Ranch Airport (Private
Airport)

(Lat. 28°46'55” N., long. 81°09'33” W.)

That airspace extending upward from the
surface to but not including 3,000 feet MSL
within a 5-mile radius of the Orlando
Sanford International Airport (SFB),
excluding that airspace, from the surface to
but not including 700 feet MSL in the
vicinity of Cedar Knoll Airport, within the
area beginning at lat. 28°50’00” N., long.
81°10°00” W., thence clockwise along the
SFB 5-mile radius arc to lat. 28°43’20” N.,
long. 81°10°00” W., thence north to the point
of beginning; and that airspace extending
upward from 1,300 feet MSL to but not
including 3,000 feet MSL within the area
beginning northeast of the primary airport at
the SFB 10-mile radius arc and lat. 28°53’00”
N., thence clockwise along the SFB 10-mile
radius arc to lat 28°41’36” N., thence west

bound to the intersection of the SFB 10-mile
radius arc, thence clockwise on the SFB 10-
mile radius arc to lat. 28°53’00” N., thence
east to the point of beginning. This Class C
airspace area is effective during the specific
days and hours of operation of the Orlando
Sanford International Airport Tower as
established in advance by Notice to Airmen.
The effective dates and times will thereafter
be continuously published in the Airport/
Facility Directory.

* * * * *

Paragraph 5000 Class D Airspace.

* * * * *
ASO FL D Sanford, FL. [Remove]
* * * * *

Issued in Washington DC, on July 29, 2005.
Edith V. Parish,
Acting Manager, Airspace and Rules.
BILLING CODE 4910-13-P
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[FR Doc. 05-15567 Filed 8—-5-05; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110

[CGD08-05-045]

RIN 1625—-AA01

Anchorage Regulations; Mississippi

River Below Baton Rouge, LA,
Including South and Southwest Passes

AGENCY: Coast Guard, DHS.
ACTION: Notice of meeting.

SUMMARY: The United States Coast
Guard will meet to discuss the
comments received relating to the
Notice of Proposed Rulemaking (NPRM)
for Kenner Bend Anchorage as
published in the Federal Register on
Wednesday April 27, 2005.

DATES: The meeting will be held on
Tuesday, September 13, 2005, from 9
a.m. to 12 p.m. This meeting may
adjourn early if all business is finished.
ADDRESSES: The meeting will be held in
the Basement Conference Room at the
Hale Boggs Federal Building, 500
Poydras Street, New Orleans, Louisiana.
This notice is available on the Internet
at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade (LTJG) Melissa
Owens, Waterways Management
Division, telephone (504) 589-6196
extension 396, fax (504) 589—4216.

Background

Runway 1-19 at the Louis Armstrong
New Orleans International Airport is
positioned in a north-south line running
parallel to the Airport Access Road.
Aircraft approaching the runway from
the south or departing the runway from
the north pass over the Lower Kenner
Bend Anchorage. Due to the close
proximity of Runway 1-19 to Kenner
Bend, aircraft occasionally descend and
ascend directly over vessels anchored in
the Lower Kenner Bend Anchorage,
creating a potentially dangerous
situation that is of particular concern
during periods of reduced visibility.
Aircraft approaching the runway from
the south follow a descending glide
slope path with a minimum height of
311 feet above mean sea level over the
Kenner Bend Anchorage. Certain vessels
with cargo handling equipment such as
cranes and boom are capable of
extending equipment to a height
upwards of 300 feet above the waterline.

This amendment to the anchorage
regulations for the Mississippi River
below Baton Rouge, LA, including
South and Southwest Passes is proposed
to prohibit vessels that are anchored in
the Lower Kenner Bend Anchorage from
engaging in cargo transfer operations or
exercising any shipboard equipment
such as cranes and booms while at
anchor. This proposed revision is
needed to increase safety at Kenner
Bend by reducing the potential for
collision between aircraft and vessels
anchored in the Lower Kenner Bend
Anchorage.

Discussion of Issues

The Coast Guard received three
negative comments to the NPRM for
Kenner Bend Anchorage from the
Maritime Navigation Safety Association
(MNSA), the Steamship Association of
Louisiana (SALA), and the New Orleans
and Baton Rouge Port (NOBRA) Pilots.
All three organizations contend that the
complete prohibition against using
cargo-handling equipment is excessive,
and argue that some operations should
be allowed while at anchor. To better
express their concerns, all parties
requested a public meeting be held. This
meeting is open to the public. Please
note that the meeting may close early if
all business is finished.

Information on Services for Individuals
With Disabilities

For information on facilities or
services for individuals with
disabilities, or to request special
assistance at the meetings, contact
Lieutenant Junior Grade (LTJ]G) Melissa
Owens at the above phone numbers as
soon as possible.

Dated: July 26, 2005.
R. F. Duncan,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 05-15566 Filed 8—5—05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME Docket Number R08—OAR-2005-ND-
0001; FRL-7942-3]

Clean Air Act Approval and
Promulgation of Air Quality
Implementation Plan Revision for
North Dakota; Revisions to the Air
Pollution Control Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to take
direct final action approving certain
revisions to the State Implementation
Plan (SIP) as submitted by the Governor
of North Dakota with a letter dated April
11, 2003. The revisions affect certain
portions of air pollution control rules
regarding permitting and prevention of
significant deterioration. In the ‘“Rules
and Regulations” section of this Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the preamble to
the direct final rule. If EPA receives no
adverse comments, EPA will not take
further action on this proposed rule. If
EPA receives adverse comments, EPA
will withdraw the direct final rule and
it will not take effect. EPA will address
all public comments in a subsequent
final rule based on this proposed rule.
EPA will not institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

DATES: Written comments must be
received on or before September 7,
2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. R08-OAR-
2005-ND-0001, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
docket.epa.gov/rmepub/index.jsp.
Regional Materials in EDOCKET (RME),
EPA’s electronic public docket and
comment system for regional actions, is
EPA’s preferred method for receiving
comments. Follow the on-line
instructions for submitting comments.

E-mail: long.richard@epa.gov and
platt.amy@epa.gov.

Fax: (303) 312—6064 (please alert the
individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

Mail: Richard R. Long, Director, Air
and Radiation Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 999 18th Street, Suite
300, Denver, Colorado 80202—2466.

Hand Delivery: Richard R. Long,
Director, Air and Radiation Program,
Environmental Protection Agency
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(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466. Such deliveries are only
accepted Monday through Friday, 8 a.m.
to 4:55 p.m., excluding Federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Please see the direct final rule which
is located in the Rules Section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Amy Platt, Environmental Protection
Agency, Region 8, 999 18th Street, Suite
300, Denver, CO 80202-2466, (303)
312—6449, platt.amy@epa.gov.
SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations section of
this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 14, 2005.
Max H. Dodson,
Acting Regional Administrator, Region 8.
[FR Doc. 05-15608 Filed 8-5-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60 and 63

OAR-2003-0074

[FRL-7947-5]

RIN 2060-AG21

Performance Specification 16 for
Predictive Emission Monitoring

Systems and Amendments to Testing
and Monitoring Provisions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency is proposing performance
specifications (PS) that evaluate the
acceptability of predictive emission
monitoring systems (PEMS) when used
on stationary sources. This PS is needed
to provide sources and regulatory
agencies with performance criteria for
evaluating this new technology. The
intended effect of this action is to
establish standardized performance
requirements that will be used to
evaluate candidate PEMS uniformly.
The affected industries and their
Standard Industrial Classification codes
are listed under SUPPLEMENTARY
INFORMATION. In addition, we are
proposing to make minor amendments
to various testing provisions in the New
Source Performance Standards (NSPS)
and National Emission Standards for
Hazardous Air Pollutants for Source
Categories (MACT) to correct
inadvertent errors, make needed
updates, and add flexibility.

DATES: Comments: Submit comments on
or before October 7, 2005.

Public Hearing: If anyone contacts us
requesting to speak at a public hearing
by August 23, 2005, we will hold a
public hearing on September 7, 2005.
ADDRESSES: Comments. Comments may
be submitted electronically, by mail, by
facsimile, or through hand delivery/
courier. Follow the detailed instructions
as provided in Unit IB of the
SUPPLEMENTARY INFORMATION section.

Public Hearing. If a public hearing is
held, it will be held at 10 a.m. in the
EPA Auditorium, Research Triangle
Park, North Carolina, or at an alternate
site nearby.

Docket. Docket No. OAR-2003-0074,
contains information relevant to this
rule. You can read and copy it between
8:30 a.m. and 5:30 p.m., Monday

through Friday, (except for Federal
holidays), at the U.S. Environmental
Protection Agency, EPA Docket Center,
EPA West, Room 108, 1301 Constitution
Ave., Washington, DC 20004; telephone
(202) 566—1742. The docket office may
charge a reasonable fee for copying.

FOR FURTHER INFORMATION CONTACT:
Foston Curtis, Emission Measurement
Center, Mail Code D205-02, Emissions,
Monitoring, and Analysis Division, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone (919) 541-1063;
facsimile number (919) 541-0516;
electronic mail address
curtis.foston@epa.gov.

SUPPLEMENTARY INFORMATION:
General Information

A. Affected Entities

Predictive emission monitoring
systems are not currently required in
any Federal rule. However, they may be
used under the NSPS to predict nitrogen
oxides emissions from small industrial,
commercial, and institutional steam
generating units. In some cases, PEMS
have been approved as alternatives to
CEMS for the initial 30-day compliance
test at these facilities. Various State and
Local regulations are incorporating
PEMS as an emission monitoring tool.
The major entities that are potentially
affected by Proposed Performance
Specification 16 and amendments to the
subparts are included in the following
tables.

TABLE 1.—MAJOR ENTITIES POTENTIALLY AFFECTED BY THIS ACTION FOR PROPOSED PERFORMANCE SPECIFICATION 16
AND FOR PETROLEUM REFINERY NSPS, KRAFT PULP MILLS NSPS, MUNICIPAL SOLID WASTE LANDFILL NSPS

Examples of regulated entities SIC codes NAICS codes

Industrial, Commerecial, Institutional Steam Generating UNits ...........cccoooiiiiiiiiiiiee e 3569 332410
Stationary Gas TUrbINES ......cccceeiiiiiiiiiiieee e 3511 333611
Petroleum Refineries ...... 2911 324110
Kraft Pulp Mills ........cccocvniiinene 2621 322110
Municipal Solid Waste Landfills . 4953 562213
510 = Lot o T L1 o [P S USRS 3479 336111,
336112

[070) (ST @ A=Y o =SSR 3312 33111111

TABLE 2.—MAJOR ENTITIES POTENTIALLY AFFECTED BY THIS ACTION FOR AMENDMENTS TO PERFORMANCE
SPECIFICATION 11 AND PROCEDURE 2, APPENDIX F, PART 60

Examples of regulated entities

SIC codes NAICS codes

Portland Cement ManUFACIUING .....cc.eeiiiirieieieeieie ettt r e n e e neseeennesreenenneennenn

3559 333298
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TABLE 2.—MAJOR ENTITIES POTENTIALLY AFFECTED BY THIS ACTION FOR AMENDMENTS TO PERFORMANCE
SPECIFICATION 11 AND PROCEDURE 2, APPENDIX F, PART 60—Continued
Examples of regulated entities SIC codes NAICS codes
Hazardous Waste INCINEIAtOrS .........cc.coiiiiiiii et st s sre e sb e be e e 4953 562211
TABLE 3.—MAJOR ENTITIES POTENTIALLY AFFECTED BY THIS ACTION FOR AMENDMENTS TO PERFORMANCE
SPECIFICATION 2, APPENDIX B, PART 60
Examples of regulated entities SIC codes NAICS codes
FOSSil FUEI STEAM GENEIATOTS ... .eiiiiiiiiiit ettt et h et st e et e e bt e s beesaneesaeeereessneens 3569 332410
Electric GENErating UNILS ........oiiiieiiiice ettt r e b e n e e n et e e e e nreenenreenrenreennenn 3569 332410
Industrial/Commercial/Institutional Steam Generating UNits ...........cccoooiiiiiiiiiiici e 3569 332410
Small Industrial/Commercial/Institutional Steam Generating UNiItS .........cccviieririiiiiinieeee e 3569 332410
MunicCipal Waste COMDBUSTOTS .........iiiiiiiiiiii ittt ettt b et sab e et e e es st e nae e sateenbe e e bt e nnneeanees 4953 562213
NItHC ACI PIANTS ... e e e b e e s a e s e s e e e sb e b e e e ane s 2873 525311
ST 0T ool To I o = (PSSRSOt 2819 325188
Petroleum REfINEIIES .......ooiii e e e et s 2911 324110
Primary COPPEr SMEIEIS ...ttt et b e e ae e bt e st e ettt e bt e e beeeabeesaeeereesineens 3331 331411
PriMAry ZIiNC SMEIEIS .....ooiiiiiiiiiieee ettt r et e s h e e s e e n e e e e n e s b e e s e eeeennenreenenneennenn 3339 331419
Primary Lead SMEIEIS ..o e e 3339 331419

TABLE 4.—MAJOR ENTITIES POTENTIALLY AFFECTED BY THIS ACTION FOR AMENDMENTS TO METHOD 24, APPENDIX A,

PART 60

Examples of regulated entities SIC codes NAICS codes
RUDDETr Tire ManUFACTUING ...cueiiieiiiiieie ettt sttt e s ae e e bt e sat e e be e sab e e beeeabeesaeesareenaeeans 3011 326211
Flexible Vinyl and Urethane Coating and Printing ...........ccccooiiiiiiiiiiiic e 2754 323111
Magnetic Tape Coating FaCIlItIES ........couiiiiiiieiie et sttt sa e sate e e e e b e e saeeenneas 3695 334613
Surface Coating of Plastic Parts for Business Machings ............ccccccooiiiiiiiiiiiiiiiicc s 3479 326199
Polymetric Coating of Supporting Substrates FaCilities ...........cccoiuiiiiiiiiiii e 2824 332812
Surface Coating of Metal FUIMITUIE ..o e 2514 337124
Automobile and Light Duty Truck SUrface COatiNgG ........c.cccueiiieiiiiiiiiieerie ettt sae e e nees 5012 336111
Graphic Arts Industry: Publication Rotogravure Printing ... 2754 323111
Pressure Sensitive Tape and Label Surface Coating OPerations ..........cccceeieireeiieeiieniieesee e 2672 322222
Indusrial Surface Coating: Large APplIanCes ... 5064 421620
1=y e U 0o S Y0 = ToT o @0 - 1 o TSR SOPPO 3479 335931
Beverage Can Surface Coating ..o s 3411 332812
Y=ot o= Lo SRR OUPPP PR 3721 33641
Boat and Ship Manufacturing and Repair Surface Coating .........cccceiiiiiiiiiiiiieiic e 3731, 3732
Fabric Printing, Coating @nd DYEING ......ccouiiiiiiiiiiieie ettt sttt e e e st e et e e b e e s ae e ebe e saneebeesaneens 2759
Leather FiNISNING ......ccoii e e e 3111
Miscellaneous Coating ManUFACTUING ......couuiiiiiiiiiiie ettt sae et s b e e bt e sateesbe e ebeesbeeenneas 3479
Miscellaneous Metal Parts and Products ... 3479
Paper and other Web Surface COating ........ccueoiiiiiiiiiieie ettt sttt b e aeeebeesaeeens 2741
Plastic Parts Surface COoatiNg ..........ccoiiiiiiiiii i 3479
Printing and Publishing SUrface COatiNg ..........couiiiiiiieiiieie ettt sae e sreesieeens 2741 | o,
Wo0od BUIldING PrOGUCES ......coiiiiiiiii i e e e s 2499 | i
R e oo I U g1 (U = PO 2511, 2521 | .,

These tables are not intended to be
exhaustive, but rather provides an
example of entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. OAR-2003-0074.
The official public docket consists of the

documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Documents in the official public docket
are listed in the index list in EPA’s
electronic public docket and comment
system, EDOCKET. Documents may be
available either electronically or in hard
copy. Electronic documents may be
viewed through EDOCKET. Hard copy
documents may be viewed at Docket

OAR-2003-0074, EPA Docket Center,
(EPA/DC) EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC 20460; telephone (202) 566—1742.
The docket facility is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/ or you can
go to the federal wide eRulemaking site
at http://www.regulations.gov.
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An electronic version of the public
docket is available through EDOCKET.
You may use EPA Dockets at http://
www.epa.gov/edocket/ to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
appropriate docket identification
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. The
EPA’s policy is that copyrighted
material will not be placed in EPA’s
electronic public docket but will be
available only in printed, paper form in
the official public docket. To the extent
feasible, publicly available docket
materials will be made available in
EPA’s electronic public docket. When a
document is selected from the index list
in EDOCKET, the system will identify
whether the document is available for
viewing in EPA’s electronic public
docket. Publicly available docket
materials that are not available
electronically may be viewed at the
docket facility identified in Unit L.B.
The EPA intends to work towards
providing electronic access to all of the
publicly available docket materials
through EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or on paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will

be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

For additional information about
EPA’s electronic public docket, visit
EDOCKET online or see 67 FR 38102,
May 31, 2002.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, by facsimile, or
through hand delivery/courier. To
ensure proper receipt by EPA, identify
the appropriate docket identification
number in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the
comment period will be marked “late.”
The EPA is not required to consider
these late comments. However, late
comments may be considered if time
permits.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit and in any cover
letter accompanying the disk or CD
ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. The EPA’s policy is that
EPA will not edit your comment, and
any identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EDOCKET. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EDOCKET at
http://www.epa.gov/edocket, and follow
the online instructions for submitting
comments. To access EPA’s electronic
public docket from the EPA Internet
Home Page, select “Information
Sources,” “Dockets,” and “EDOCKET.”
Once in the system, select “‘search,” and
then key in Docket ID No. OAR-2003-
0074. The system is an “anonymous
access” system, which means EPA will
not know your identity, e-mail address,

or other contact information unless you
provide it in the body of your comment.

ii. http://www.regulations.gov.
Electronic comments may also be sent
through the federal wide eRulemaking
web site at http://www.regulations.gov.

iii. E-mail. Comments may be sent by
electronic mail (e-mail) to a-and-r-
docket@epamail.gov, Attention: Docket
ID No. OAR-2003—-0074. In contrast to
EPA’s electronic public docket, EPA’s e-
mail system is not an “‘anonymous
access” system. If you send an e-mail
comment directly to the Docket without
going through EPA’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket and made available in
EPA’s electronic public docket.

iv. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit I.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By Mail. Send duplicate copies of
your comments to: ‘“Performance
Specification 16 for Predictive Emission
Monitoring Systems,” Environmental
Protection Agency, Mail Code 6102T,
1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, Attention
Docket ID No. OAR-2003-0074.

3. By Hand Delivery or Courier.
Deliver your comments to: EPA Docket
Center, EPA West, Room 108, 1301
Constitution Ave., NW., Washington,
DC 20460, Attention: Docket ID No.
OAR-2003-0074. Such deliveries are
only accepted during the Docket’s
normal hours of operation as identified
in Unit I.B.1.

4. By Facsimile. Fax your comments
to: 202-566—-1741, Attention: Docket ID.
No. OAR-2003-0074.

D. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. Send or deliver
information identified as CBI only to the
docket address to the attention of
Docket ID No. OAR-2003-0074. You
may claim information that you submit
to EPA as CBI by marking any part or
all of that information as CBI (if you
submit CBI on disk or CD ROM, mark
the outside of the disk or CD ROM as
CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
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marked will not be disclosed except in
accordance with procedures set forth in
40 CFR Part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

Outline. The information presented in
this preamble is organized as follows:

1. Background
II. Summary of Proposed Performance
Specification 16
A. What Is the Purpose of PS—16?
B. Who Must Comply With PS-167?
C. What Are the Basic Requirements of PS—
167
D. What Is the Rationale for the
Performance Criteria in PS—16?
III. Summary of Other Amendments
A. Petroleum Refinery (Subpart J) NSPS
B. Kraft Pulp Mill (Subpart BB) NSPS
C. Municipal Solid Waste Landfills
(Subpart WWW) NSPS
D. Method 24 of Appendix A of Part 60
E. Performance Specification 2 of
Appendix B of Part 60

F. Performance Specification 11 of
Appendix B of Part 60

G. Method 303 of Appendix A of Part 63

IV. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Action
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. NTTAA: National Technology Transfer
and Advancement Act

I. Background

Today we are proposing Performance
Specification 16 for Predictive Emission
Monitoring Systems to Appendix B, Part
60. Predictive emission monitoring
systems are a new and innovative tool
for monitoring pollutant emissions
without the traditional hardware
analyzers. The PEMS predicts a unit’s
emissions indirectly using process
parameters that have a known
relationship to pollutant concentration.
Their principle of operation can range
from a relatively simple relationship
based on combustion principles to the
more complex computer models that are
trained to predict emissions using
neural networks technology. They have
been used for monitoring purposes at
industrial, commercial, and institutional
steam-generating units, gas turbines,
internal combustion engines, and other
combustion processes where process
parameters have a predictable
relationship to emissions. We are also
proposing to make amendments to the
testing and monitoring provisions of
various NSPS and MACT rules.

II. Summary of Proposed Performance
Specification 16

A. What Is the Purpose of PS-167

The purpose of PS—16 is to establish
the initial installation and performance
procedures that candidate PEMS must
meet to be acceptable for use. The
specification stipulates equipment
design and documentation, location,
and addresses initial and periodic
performance tests of the PEMS.

B. Who Must Comply With PS-167

If adopted as a final rule, all PEMS
that will be used to comply with 40 CFR
Parts 60, 61, and 63 will be required to
comply with PS—16. In addition to new
PEMS that are installed after the
effective date of PS—16, other PEMS may

also be required to comply with PS-16
at the discretion of the applicable
regulatory agency or permit writer.

C. What Are the Basic Requirements of
PS-167

The PS—16 requires owners and
operators of affected PEMS to: (1) Select
a PEMS that satisfies basic design
criteria; (2) verify and document their
PEMS; (3) validate their PEMS against a
reference method using prescribed
statistical procedures prior to placing it
into operation; and (4) periodically
reassess their PEMS’s performance. The
performance requirements for PS-16
follow the general performance
requirements for continuous emission
monitoring systems (CEMS) in
Appendix B of Part 60. A relative
accuracy (RA) test of the PEMS against
a reference method is the primary
assessment of accuracy. The number of
runs prescribed for the RA test will
depend upon the underlying regulation.

D. What Is the Rationale for the
Performance Criteria in PS-167

The Agency is allowing, but not
requiring, PEMS use in a number of
recently-promulgated rules, and a
number of facilities regulated by State
and Local agencies are considering their
use. Past EPA approvals of PEMS were
based on criteria provided in the draft
performance specifications on the
Agency’s Emission Measurement Center
website. In other cases, performance
specifications developed by State or
Local Agencies were used to evaluate
the PEMS. We are proposing PS—16 to
provide regulatory agencies a uniform
procedure for assessing the capabilities
of this new monitoring tool.

III. Summary of Other Amendments

A. Petroleum Refinery (Subpart J) NSPS

In the petroleum refinery NSPS in
§60.106(b)(3) the equation for
determining the coke burnoff rate is
being corrected.

B. Kraft Pulp Mill (Subpart BB) NSPS

In the monitoring provisions of the
kraft pulp mills NSPS in § 60.284, a
paragraph requiring continuous
emission monitors be subject to the
quality assurance provisions of
Appendix F that was added by mistake
in an October 17, 2000 amendment is
being deleted.

C. Municipal Solid Waste Landfill
(Subpart WWW) NSPS

Under the municipal solid waste
landfill NSPS in § 60.752, the
requirement to test open flares for heat
content and flare exit velocity using
Methods 18 and ASTM D1946 is being
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changed to require Method 3C. These
open flares must comply with the
general flare provisions of 40 CFR 60.18,
which require that flare gas heat content
and flare exit velocity be within
prescribed limits. The heat content of
flare gas is determined from an analysis
of its organic compound and hydrogen
content using Method 18 and ASTM
D1946, respectively. Methane is the
only significant organic compound in
landfill gas and hydrogen is not likely
to be present. Therefore, Method 18 and
ASTM D1946 are not practical methods
for landfill applications. Method 3C is
less labor-intensive than Method 18 and
has the preferred measuring range for
methane levels encountered at landfills.
In addition, Method 3C determines
oxygen and nitrogen which are
currently determined by an additional
method and are needed to calculate the
flare gas exit velocity. We are proposing
that Method 3C be required as the test
method for methane in place of Method
18 and ASTM D1946 for organics and
hydrogen.

D. Method 24 of Appendix A of Part 60

Method 24, Part 60, Appendix A is
used to determine the contents and
properties of surface coatings under
NSPS applications. Method 24 currently
references ASTM D2369 as the method
for determining volatiles content. The
American Society for Testing and
Materials has recommended that ASTM
D6419 be allowed as an alternative to
D2369 in this case. We are proposing to
amend Method 24 to allow this option.

E. Performance Specification 2, Part 60,
Appendix B

In Performance Specification 2, Part
60, Appendix B, an inadvertent
omission in an October 17, 2000
amendment removed an allowance for
relative accuracy relief for low-emitters.
We are proposing to reinstate the
allowance.

F. Performance Specification 11 of
Appendix of Appendix B of Part 60

The publication on January 12, 2004
of Performance Specification 11 for
Appendix B and Procedure 2 for Part 60,
Appendix F contained technical and
typographical errors and unclear
instructions. We are revising the
definition of confidence interval half
range to clarify the language, replacing
the word “‘pairs” with “sets” to avoid
possible confusion regarding the use of
paired sampling trains, correcting errors
in Equations 11-22, 11-27, and 11-37,
correcting the procedures in paragraphs
(4) and (5) of section 12.3 for
determining confidence and tolerance
interval half ranges for the exponential

and power correlation models, and
adding a note following paragraph (5)(v)
concerning the application of
correlation equations to calculate PM
concentrations using the response data
from an operating PM CEMS. We are
also renumbering some equations and
references for clarification, consistency,
and accuracy.

G. Method 303 of Appendix A of Part 63

In Method 303 of Appendix A of Part
63, we are proposing to add a statement
on varying the time of day runs are
taken that was deleted by mistake in a
recent amendment of the method.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Reviews

Under Executive Order 12866 (58 FR
51735 October 4, 1993), we must
determine whether this regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of this Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affects in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, Local, or Tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interferes with an action taken or
planned by another agencys; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

We have determined that this rule is
not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review. We have determined that
this regulation would result in none of
the economic effects set forth in Section
1 of the Order because it does not
impose emission measurement
requirements beyond those specified in
the current regulations, nor does it
change any emission standard.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This actions
provides performance criteria for a new

monitoring tool that may be used in
some cases in place of current source
monitoring requirements. These criteria
do not add information collection
requirements beyond those currently
required under the applicable
regulation. The additional amendments
being made to the testing requirements
in 40 CFR part 60 do no add information
collection requirements but make minor
corrections to existing testing
methodology.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. Entities
potentially affected by this action
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include those listed in Table 1 of
SUPPLEMENTARY INFORMATION.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. We are allowing, but not
requiring, PEMS use in a number of
recently-promulgated rules, and a
number of facilities regulated by State
and Local agencies are considering their
use. The intended effect of this action is
to facilitate the use of PEMS by
establishing levels of acceptability for
candidate PEMS. In addition, we are
proposing to make minor amendments
to various testing provisions in the New
Source Performance Standards (NSPS)
and National Emission Standards for
Hazardous Air Pollutants for Source
Categories (MACT) to correct
inadvertent errors, make needed
updates, and add flexibility. We invite
comments on all aspects of the proposal
and its impacts on small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, Local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, Local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling

officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, Local, or Tribal governments or
the private sector. The rule imposes no
enforceable duty on any State, Local, or
Tribal governments or the private sector.
In any event, EPA has determined that
this rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, Local,
and Tribal governments, in the
aggregate, or the private sector in any
one year. Thus, today’s rule is not
subject to the requirements of Sections
202 and 205 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and Local officials in the development
of regulatory policies that have
federalism implications.” “Policies that
have federalism implications’ are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of Section 6 of the
Executive Order do not apply to this
rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and Local governments, EPA
specifically solicits comment on this
proposed rule from State and Local
officials.

F. Executive Order 13175: Consultation
and Coordination With Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR

67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
In this proposed rule, we are simply
allowing an alternative emission
monitoring tool that applicable facilities
may use. Thus, Executive Order 13175
does not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 applies to any
rule that EPA determines (1) is
“economically significant” as defined
under Executive Order 12866, and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

The EPA interprets Executive Order
13045 as applying only to regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This proposed rule is not
subject to Executive Order 13045
because it is not based on health or
safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
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not a significant regulatory action under
Executive Order 12866.

I. NTTAA: National Technology
Transfer and Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113 (15 U.S.C. 272), directs us to use
voluntary consensus standards (VCSs)
in our regulatory activities unless to do
so would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, business practices, etc.) that
are developed or adopted by VCS
bodies. The NTTAA requires us to
provide Congress, through OMB,
explanations when we decide not to use
available and applicable VCSs. We are
not proposing new test methods in this
rulemaking but are adding performance
requirements for a new monitoring tool
that can be used as an alternative to
what has already been mandated.
Therefore, NTTAA does not apply.

List of Subjects in 40 CFR Parts 60 and
63

Environmental protection, Air
pollution control, New sources, Test
methods and procedures, Performance
specifications, and Continuous emission
monitors.

Dated: July 26, 2005.

Stephen L. Johnson,
Administrator.

For the reasons stated in the
preamble, the Environmental Protection
Agency proposes to amend title 40,
chapter I of the Code of Federal
Regulations as follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

1. The authority citation for Part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7413,
7414, 7416, 7601, and 7602.
§60.106 [Amended]

2. By revising the equation in
§60.106(b)(3) to read as follows:

§60.106 Test methods and procedures.

* * * * *

*

(b) *
(3)* *
R = 1Qr (0/0C02+ %CO] +
K3Q.)((%CO / 2) +

* * * * *

(KZQa -
(%CO:2 + %05))

§60.284 [Amended]

3. By revising § 60.284(f) to read as
follows:

§60.284 Monitoring of emissions and
operations.

* * * * *

(f) The procedures under § 60.13 shall
be followed for installation, evaluation,
and operation of the continuous
monitoring systems required under this
section. All continuous monitoring
systems shall be operated in accordance
with the applicable procedures under
Performance Specifications 1, 3, and 5
of appendix B of this part.

* * * * *

§60.752 [Amended]

4. By revising § 60.752(b)(2)(iii)(A) to
read as follows:

§60.752 Standards for air emissions from
municipal solid waste landfills

* * * * *

(b) * % %
( ) * % %
(111) * K %

(A) An open flare designed and
operated in accordance with § 60.18,
except that the net heating value of the
combusted landfill gas is calculated
from the concentration of methane in
the landfill gas as measured by Method
3C. Other organic components,
hydrogen, and carbon monoxide are not

measured;
* * * * *

Appendix A [Amended]

5. In Appendix A, by adding Section
6.7 to Method 24 to read as follows:

Method 24—Determination of Volatile
Matter Content, Water Content, Density,
Volume Solids, and Weight Solids of
Surface Coatings

* * * * *

6.7 ASTM D 6419-00, Test Method
for Volatile Content of Sheet-Fed and
Coldset Web Offset Printing Inks.

* * * * *

Appendix B [Amended]

6. In Appendix B, by adding a
sentence to Section 13.2 of Performance
Specification 2 to read as follows:

Performance Specification 2—
Specifications and Test Procedures for
S0, and NOx Continuous Emission
Monitoring Systems in Stationary
Sources

* * * * *

13.2 * * * For SO, emission
standards of 130 to and including 86
ng/J (0.30 and 0.20 lb/million Btu),
incl