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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 337
RIN 3206—AK85

Examining System
AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim regulation to amend its direct-
hire authority regulations to allow non-
Department of Defense agencies to
recruit and appoint highly qualified
individuals for certain Federal
acquisition positions deemed as a
shortage category under the Services
Acquisition Reform Act.

DATES: These regulations are effective
August 4, 2005. We will consider
comments received on or before October
3, 2005.

ADDRESSES: Send, deliver or fax
comments to Mark Doboga, Deputy
Associate Director for Talent and
Capacity Policy, U.S. Office of
Personnel Management, Room 6551,
1900 E Street, NW., Washington, DC
20415-9700; e-mail at
employ@opm.gov; or fax at (202) 606—
2329.

Comments may also be sent through
the Federal eRulemaking Portal at:
http://www.regulations.gov. All
submissions received through the Portal
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda Watson by telephone at (202)
606—0830; by fax at (202) 606—2329; by
TTY at (202) 418-3134; or by e-mail at
linda.watson@opm.gov.
SUPPLEMENTARY INFORMATION: On June
15, 2004, OPM published final

regulations at 69 FR 33271, to
implement provisions of the Chief
Human Capital Officers Act of 2002
(Act), Public Law 107—296. This Act
provides Federal agencies with a
number of human resources flexibilities
to enhance their recruitment and hiring
programs. These flexibilities include
direct-hire authority and alternative
(that is, category) rating and selection
procedures. Under direct-hire authority,
agencies may recruit and appoint
candidates to positions when OPM
determines there is a severe shortage of
candidates or critical hiring need.

Section 1413 of Public Law 108-136
allows department and agency heads
(other than the Secretary of Defense) to
determine under regulations prescribed
by OPM, when certain Federal
acquisition positions are shortage
category positions for purposes of
direct-hire authority. The Federal
acquisition positions covered by section
1413 are listed in title 41, United States
Code (U.S.C.) 433(g)(1)(A).

OPM is amending its regulation to
allow non-Department of Defense (DoD)
agencies to determine whether a
shortage of highly qualified individuals
exists for Federal acquisition positions
covered under title 41, U.S.C.
433(g)(1)(A). When determining the
existence of a shortage of highly
qualified individuals, agencies are
required to use the supporting evidence
prescribed in section 337.204(b) of title
5, Code of Federal Regulations (CFR).
The supporting evidence must be kept
in a file for documentation and
reporting purposes.

Agencies must comply with public
notice requirements as prescribed in 5
U.S.C. 3327 and 3330, and 5 CFR part
330, subpart G, with respect to these
positions.

The direct-hire authority for Federal
acquisition positions under the
provisions of section 1413 of Public Law
108-136 will terminate on September
30, 2007. Agencies may not appoint any
individual to a position of employment
using this authority after September 30,
2007.

In accordance with section 1413(c),
OPM is required to submit to Congress
a report on the implementation and
effectiveness of the direct-hire authority
in attracting employees with unusually
high qualifications to the acquisition
workforce and to make any appropriate
recommendations regarding whether to

extend the authority. Non-DoD agencies
are required to submit a report to OPM
on their implementation and use of
section 1413 of Public Law 108-136 by
December 31, 2006.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
(including small businesses, small
organizational units, and small
governmental jurisdictions) because
they will only apply to Federal agencies
and employees.

List of Subjects in 5 CFR Part 337

Government employees.

U.S. Office of Personnel Management.
Linda M. Springer,
Director.

m Accordingly, OPM is amending 5 CFR
part 337 as follows:

PART 337—EXAMINING SYSTEM

m 1. Revise the authority citation for part
337 to read as follows:

Authority: 5 U.S.C. 1104(a)(2), 1302, 2302,
3301, 3302, 3304, 3319, 5364; E.O. 10577, 3
CFR 1954-1958 Comp., p- 218; 33 FR 12423,
Sept. 4, 1968; 45 FR 18365, Mar. 21, 1980;
116 Stat. 2135, 2290; and 117 Stat. 1392,
1665.

Subpart B—Direct-Hire Authority

m 2. Add new paragraph (c) to § 337.204
to read as follows:

§337.204 Severe shortage of candidates.

* * * * *

(c) A department or agency head
(other than the Secretary of Defense)
may determine, pursuant to section
1413 of Public Law 108-136, that a
shortage of highly qualified candidates
exists for certain Federal acquisition
positions (covered under section
433(g)(1)(A) of title 41, United States
Code). To make such a determination,
the deciding agency official must use
the supporting evidence prescribed in 5
CFR 337.204(b)(1)—(8) and must
maintain a file of the supporting
evidence for documentation and
reporting purposes.
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m 3. Add new paragraphs (d) and (e) to
§337.206 to read as follows:

§337.206 Terminations, modifications,
extensions, and reporting.
* * * * *

(d) No new appointments may be
made under the provisions of section
1413 of Public Law 108—136 after
September 30, 2007; and

(e) Those departments and agencies,
excluding the Department of Defense,
that use the direct-hire authority
provided in § 337.204(c) must submit to
OPM a report on their implementation
of section 1413 of Public Law 108-136
no later than December 31, 2006. The
report must include:

(1) A description of how the agency’s
implementation satisfied each of the
elements laid out in §§ 337.203 and
337.204(b)(1)—(8), as applicable;

(2) An assessment of the effectiveness
of the authority in attracting employees
with unusually high qualifications to
the acquisition workforce; and

(3) Any recommendations on whether
the authority should be extended.

[FR Doc. 05-15259 Filed 8-3-05; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 257

[OST Docket No. 2004-19083]

RIN 2105-AD49

Disclosure of Code-Sharing and Long-
Term Wet Lease Arrangements

AGENCY: Department of Transportation;
Office of the Secretary.

ACTION: Final rule.

SUMMARY: This action amends the rule
governing the disclosure of code-share
and long-term wet lease arrangements in
print advertisements of scheduled
passenger services to permit carriers to
disclose generically that some of the
advertised service may involve travel on
another carrier, so long as they also
identify a list of all potential carriers
involved in serving the markets
advertised. The action is taken in
response to a petition for rulemaking
filed by United Airlines, Inc.

DATES: This final rule becomes effective
September 6, 2005.

FOR FURTHER INFORMATION CONTACT:
Trace Atkinson, Air Carrier Fitness
Division, Office of Aviation Analysis
(X-56), U.S. Department of
Transportation, 400 Seventh Street,
SW., Room 6401, Washington, DC

20590, 202—-366—3176 or Daeleen
Chesley, Office of the Assistant General
Counsel for Aviation Enforcement and
Proceedings (C-70), U.S. Department of
Transportation, 400 Seventh Street,
SW., Room 10118, Washington, DC
20590, 202—-366-1617.

SUPPLEMENTARY INFORMATION:
Background

Notice of Proposed Rulemaking

These amendments follow a Notice of
Proposed Rulemaking (NPRM)
published in the Federal Register on
January 30, 2005 (70 FR 2372). In that
NPRM, the Department of
Transportation (Department) proposed
to amend Part 257 of its rules, 14 CFR
Part 257. Section 257.5(d) requires
carriers in any print advertisement for
service in a city-pair market that is
provided under a code-sharing
arrangement or long-term wet lease to
clearly indicate the nature of the service
in reasonably sized type and identify
the transporting carrier[s] by corporate
name and by any other name under
which the service is held out to the
public. The NPRM proposed to amend
the rule to permit carriers to disclose
generically that some of the advertised
service may involve travel on another
carrier, so long as they also identify a
list of all potential carriers involved in
serving the markets advertised.

The NPRM was prompted by a
petition for rulemaking filed by United
Airlines, Inc., (United) with the
Department on September 7, 2004. In
that filing, United asserted that the
current print advertisement disclosure
regime required by section 257.5(d) has
become increasingly burdensome on
network carriers while failing to provide
meaningful off-setting consumer
benefits and asked that we amend that
provision. United pointed out that a
network carrier typically publishes print
advertisements offering service for
travel in multiple domestic and
international city-pairs over a large
number of alternative routings, some of
which are provided by carriers other
than the advertising carrier pursuant to
a code-share or a wet lease arrangement.
Currently, in order to comply with
section 257.5(d), such a carrier must
provide consumers with a detailed set of
disclosures that will vary depending on
the number of alternative routings that
may be available for travel in a specific
city-pair. Compliance with the current
rule results in print advertisements that
include numerous footnotes relating
exclusively to the disclosure of code-
share and wet lease arrangements.
According to United, not only do such
disclosures impose a significant

administrative burden on carriers, but
the excessive footnoting required by the
rule may also serve to increase
consumer confusion and, at best,
provides only limited information to
consumers about the carrier that will be
operating a particular flight.

To ease the burden on carriers, United
requested that section 257.5(d) be
reinterpreted to permit carriers to
provide a generic disclosure in print
advertisements indicating that some of
the service offered may involve travel
on one or more of its listed partner
carriers. United contended that if its
proposal were adopted, the information
consumers obtain, in practical terms,
would not change and the burden on
carriers would be eliminated. United
emphasized that print advertisements
serve only as the first opportunity to
inform consumers about an airline’s
service offerings and consumers will,
through telephone inquiries to
reservation offices or by reviewing
Internet flight listings, continue to
receive sufficiently detailed disclosure
concerning any code-sharing
arrangement relevant to their travel
plans before making any travel purchase
decisions.

In commenting on United’s petition,
American Airlines and Orbitz urged that
any change to the Department’s rule
governing the disclosure of code-share
and long-term wet lease arrangements in
print advertisements be applied to
Internet advertisements as well.

In issuing our NPRM, we granted
United’s petition and proposed to
amend our rule governing code-share
and long-term wet lease disclosure in
print advertisements to permit the
inclusion of a generic statement
representing that some of the advertised
service may involve travel on another
carrier, so long as such advertisements
also included a list of all potential code-
share or wet lease carriers involved in
serving the markets advertised.
However, we pointed out that we
tentatively were not persuaded that the
same relief would be warranted with
respect to Internet advertisements.
Rather, the Department posited that
entities soliciting air transportation via
the Internet can easily and clearly
disclose information to consumers
regarding each specific partner carrier
that serves each particular city-pair
route or market being advertised by
using hyperlinks or other techniques.
Accordingly, the Department did not
propose to include Internet solicitations
in the changes to our code-share and
wet lease disclosure rule being proposed
in the NPRM. However, we did solicit
comments on any differences or
similarities between Internet and print



Federal Register/Vol. 70, No. 149/ Thursday, August 4, 2005/Rules and Regulations

44849

advertisements and the possible benefits
or detriments of extending the changes
in the proposed rule to Internet
advertising.

Discussion of Comments

During the comment period for this
rulemaking proceeding, we received
twenty-eight comments and after March
14, 2005, the closing date for receipt of
comments, we received two additional
comments. Independence Air, Inc.
(Independence), Southwest Airlines,
Inc. (Southwest), JetBlue, Inc. (JetBlue),
Edward Hasbrouk, who identifies
himself as an independent travel
consultant and author of “The Practical
Nomad,” and several other individual
commenters filed comments opposing
the revisions to section 257.5(d)
proposed in the NPRM. The American
Society of Travel Agents (ASTA) and
sixteen air carriers ! filed comments
supporting the proposed rule change.
Additionally, each of the commenters
who filed comments supporting the
Department’s proposed rule change also
requested that the Department extend
the proposed change to cover Internet as
well as print advertising. Over half of
the comments received from individuals
and one air carrier, Independence, used
the occasion to opine that, as a general
matter, the practice of code sharing, in
and of itself, is deceptive and
misleading and can lead to customer
confusion. In addition, a few individual
commenters argued that code sharing
should be altogether abolished.

A. Print Advertisements

Commenters supporting the proposed
change to section 257.5(d) unanimously
agree that the requirements of the
current rule are unduly burdensome and
fail to provide commensurate and
meaningful consumer benefits.
American and the Regional Carriers, in
concurring with the proposed rule
change, reiterate that a generic code-
share disclosure in a print
advertisement must list all potential
carriers involved in serving the markets
advertised. American asserts that such a
disclosure provides adequate notice to
consumers that code-share or wet-lease
service is offered in the markets
advertised and that other requirements

1Those carriers are American Airlines, Inc.
(American); United Airlines, Inc. (United); Delta
Airlines, Inc. (Delta); Continental Airlines, Inc.
(Continental); Northwest Airlines, Inc. (Northwest);
and U.S. Airways, Inc. (US Airways), and the
following carriers collectively referred to as the
“Regional Carriers”: Air Wisconsin Airlines
Corporation; American Eagle Airlines, Inc.; Atlantic
Southeast Airlines, Inc.; ExpressJet Airlines, Inc.;
Gulfstream International Airlines, Inc.; Mesaba
Airlines, Pinnacle Airlines, Inc.; PSA Airlines, Inc.;
Regionsair Inc.; and Skywest Airlines, Inc.

of Part 257 with respect to explicit code-
share disclosure on specific itineraries,
including notice in schedules, oral
notice to prospective passengers, and
written notice in itineraries, will
continue to provide ample notice to
passengers of the identity of the
transporting carrier under code-share
arrangements. The Regional Carriers
support the accurate and detailed
disclosure of code-sharing and wet lease
arrangements for specific flight options
before consumers purchase their flights,
whether such information appears in
printed schedules, through telephone
reservation centers, or on Web sites.
U.S. Airways and United both point out
that the proposed rule is not unlike
circumstances that lawfully occur under
the current rule, since the current rule
permits generic footnotes for individual
city-pairs and, as such, the passenger
cannot know the specific carrier he/she
will be traveling on until the consumer
speaks with an air carrier representative
and a specific itinerary is selected.
Additionally, United points out that
consumers may be confused because
multiple footnotes must be attached to
some of the fares it advertises, and these
footnotes do not actually tell consumers
whether they will be flying on flights
operated by a code-share partner, let
alone the name of the carrier actually
operating the flight. Delta, United, and
U.S. Airways contend that, absent the
rule change, network carriers will focus
their advertising resources on larger
markets rather than engage in the
production of what ASTA calls the
“blizzard of footnotes” required under
the current rule.2 U.S. Airways and
United agree that a failure to adopt the
proposed rule change will have a
disparate effect on smaller markets
where the level of print advertising may
be diminished. For example, U.S.
Airways states that, in markets where
U.S. Airways operates a variety of U.S.
Airways Express services, extensive
footnoting of code-share flights results
in a disincentive to use multi-market
city-pair advertising.3 In summation, all
of the supporters of the proposed rule
contend that it will alleviate a
substantial administrative burden on
airlines who are engaged in advertising
code-share operations while continuing
to guarantee that consumers receive
prompt and accurate notice regarding

2 ASTA further asserts that these footnotes do
nothing to aid the consumer in his/her travel plans.
3In support of this position, U.S. Airways states

that 97 percent of these same non-hub locales are
serviced by network carriers and their code-share
partners and only 3 percent of non-hub community
service is provided by low cost carriers.

the carrier(s) actually operating the
specific flight(s).

Each of the carriers opposing the
change to section 257.5(d) as proposed
in the NPRM urge the Department to
retain its current policy of requiring
specific code-share and long-term wet
lease arrangement disclosure for each
city-pair enumerated in print
advertisements for air service on the
basis that the proposed change is not
justified by the record. Independence
contends that the proposed revised rule
contradicts the rationale used to justify
the rule as initially promulgated, where
the Department observed that a network
carrier’s name may be used by
numerous independent, separately-
owned and managed carriers, which
could result in passengers erroneously
believing that they are traveling on a
major carrier that may bear no legal
responsibility to the passenger.
Independence further contends that
passengers with disabilities may be
disadvantaged by not knowing the name
of the operating code-share carrier since
regional aircraft may be less accessible
than mainline aircraft, and that the
generic statement contemplated in the
revised rule will allow carriers engaged
in code-share and long-term wet lease
arrangements to appear to have larger
market penetration than they do in
reality. JetBlue contends, and
Independence essentially agrees, that
code-share partners may fail to provide
the same service, aircraft or amenities
that a mainline air carrier can provide.
For this reason, a passenger should be
able to clearly understand the type of
customer service and distinct product
offered by the air carrier on which he or
she will be a passenger. Southwest
states that the NPRM does not explain
how relaxing the existing market-
specific disclosure rule squares with the
Department’s policy to require full
disclosure of all relevant information to
consumers at the outset of their
decision-making process. Southwest
further adds that the possibility of
customer confusion and the cost of
specifically footnoting each flight as
required by the current rule, which it
asserts is de minimis, are insufficient
justifications for the Department to
change course in its policy regarding the
disclosure of code-share and long-term
wet lease arrangements in print
advertisements.

B. Internet Advertisements

It would appear that commenters
Southwest, Independence, and JetBlue,
in requesting that the Department retain
its existing code-share rule are, in effect,
urging the Department not to extend the
proposed rule change to encompass
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Internet advertising. Each of the
commenters arguing in favor of the rule
change regarding print advertisements
urges the Department to extend the rule
to Internet advertisements as well. The
majority of these commenters generally
assert that there should be no difference
in the treatment afforded the two
advertising media. United points out
that the issues involving code-share
disclosures that may be required in
conjunction with Internet advertising do
not materially differ from those
provided in the footnotes that appear in
print advertisements in that they are
burdensome for carriers and may also
confuse customers. Continental added
that there is no reason to retain the
existing complex and burdensome
disclosures of each specific operating
airline on each route for service
advertised on the Internet. Delta asserts
that, similar to print advertising, a
failure to extend the proposed rule
change to the Internet will have a
disparate effect on small communities
because increased administrative costs
in developing highly detailed
disclosures for small markets, combined
with the modest numbers of potential
passengers, would negatively impact the
promotion of special offers.

ASTA adds that, while at one point
the Department stated its intention as a
matter of policy to apply any rule
covering print advertisements to
advertisements on the Internet, when
Part 257 was adopted, the Internet “was
not even mentioned,” which it asserts
suggests an intention to abandon that
policy. ASTA contends that,
nonetheless, there is no justification to
differentiate between the two media and
the Department should apply the same
rule to both printed and Internet
advertising.

Decision

This final rule adopts the amendment
proposed in the NPRM with respect to
print advertisements without any
modifications or changes. We have also
determined, upon reconsideration of our
tentative decision, that the amendments
proposed in the NPRM should also be
extended to cover Internet
advertisements.

As an initial matter, we wish to note
our disagreement with the commenters
who opined that code sharing is
inherently deceptive. The prohibition of
the practice is far beyond the scope
contemplated in this proceeding, which
is limited to the issue of the code-share
notice required by section 257.5(d).
Furthermore, as a matter of policy, the
Department has long held that code
sharing is not inherently unfair or
deceptive so long as the public is

provided adequate notice of the
practice.*

As noted above, the Department has a
long history of requiring code-share and
wet lease disclosures in print
advertisements. Many of the reasons for
requiring such disclosures were
discussed in the notice of proposed
rulemaking dated August 10, 1994, and
the final rule dated March 15, 1999.5
However, since that time, there have
been many changes in the marketplace,
including an increase in the number of
carriers providing service in multiple
domestic and international city-pair
markets over a large number of
alternative routings, many of which are
provided by carriers other than the
advertising carrier pursuant to a code-
share or a wet lease arrangement. The
unintended practical effect of current
section 257.5(d) is that carriers that rely
extensively on code sharing to serve
customers must now include numerous
footnotes relating exclusively to the
disclosure of code-share and wet lease
arrangements in print advertisements.

As a general matter, the more
information provided consumers, the
better they are able to make informed
choices in the marketplace. However,
requiring the provision of too much
information in a necessarily
complicated format can result in
increased customer confusion.
Furthermore, compliance with such
requirements is often a substantial
burden on advertising carriers.
Therefore, we must balance the needs of
consumers with the burden on the
marketplace of strictly regulating the
form and content of that information.
After careful consideration of all the
comments in this proceeding, we
continue to be of the opinion that our
rule, as proposed, strikes the proper
balance between the need of the public
for useful information regarding their
travel choices at the initial stage of their
inquiry and the burdens on carriers and
the public of continuing to require very
detailed information that may be
confusing or misinterpreted when
considering an advertisement as a
whole. We not only agree that these
footnotes are burdensome for carriers,
but we also see merit in the argument
that the many separate footnotes now
required where multiple markets are
contained in a single advertisement may
also confuse customers rather than
inform them of advertised services.
Therefore, while we will continue to

+See Final Rule, 50 FR 38508, September 17;
1985, Notice of Proposed Rulemaking, 59 FR 40836,
August 10, 1994; and Final Rule, 64 FR 12838,
March 15, 1999.

559 FR 40836 and 64 FR 12838, respectively.

consider a failure to disclose code-share
and wet lease arrangements in print
advertisements to be an unfair and
deceptive trade practice and to
vigorously enforce any such violations,
we are of the opinion that continuing to
require carriers to enumerate each
specific partner carrier that serves each
particular city-pair route or market
being advertised in a print
advertisement is not necessary at this
stage of consumer inquiry to provide
adequate notice to consumers of the
nature of the advertised service.

Accordingly, we will make final our
proposal to amend our rule governing
code-share and long-term wet lease
disclosure in print advertisements to
permit a generic statement indicating
that some of the advertised service may
involve travel on another carrier, so long
as such advertisements also include a
list of all potential code-share or wet
lease carriers involved in serving the
markets being advertised.

With regard to the issue of code-share
advertising via the Internet, as an initial
matter, we wish to make clear that
ASTA’s statement that the Internet “‘was
not even mentioned” during the Part
257 rulemaking and its suggestion that
we may have intended to abandon our
policy to ensure that Internet displays
meet the notice requirements of Part 257
is incorrect. In this regard, section
257.5(a) specifies that, for “‘electronic”
schedule information available to the
public, “each flight” on which the
designator code is not that of the
transporting carrier must be identified
by a mark and the corporate name of the
carrier providing the service must be
disclosed. We have always considered
public schedule information to be a
form of advertising and the notice
requirement of section 257.5(a) is
consistent with that of section 257.5(d)
applicable to print advertisements.
Moreover, neither the Department nor
its Enforcement Office has ever taken
the narrow view that “print”
advertisements are limited to those in
newspapers. Indeed, the Enforcement
Office has provided informal guidance
to carriers and agents that their fare
advertisements on the Internet involving
code-share arrangements must provide
information consistent with Part 257.

That being said, after careful
consideration, we have decided that the
change in the rule we are adopting
should be extended to the Internet. We
have revised the language of section
257.5(d) to make it clear that “printed
advertisements” as used in the rule
cover those on the Internet. Although
we do not believe that the types of
advertising layouts common to
newsprint that gave rise to this
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proceeding are common on the Internet,
to the extent that they are similar, we
believe that similar treatment is
justified. This is the case, however, only
so long as the code-share information
required under Part 257 is provided the
consumer using the Internet when he or
she requests further information about
the fare. For example, under our
proposed rule, in a newsprint
advertisement where information
regarding all potential transporting
carriers involved in the markets being
advertised is provided, a consumer
calling the carrier or a travel agent and
requesting a specific itinerary that
involves such a code-share will, as
required by section 257.5(b), be told
before booking the flight the corporate
name of the transporting carrier.
Similarly, should an Internet
advertisement have a similar layout and
contain similar “‘generic” code-share
information, a consumer requesting
further information online about an
advertised fare must, upon requesting
further information about the specific
fare and itinerary involved, be told, as
required by section 257.5(a), the
corporate name of the transporting
carrier. In this regard, nothing in this
final rule changes the applicability of
section 257.5(a) to schedules displayed
on the Internet involving code-share
arrangements, including the
requirement that such schedules
include the corporate name of the
carrier actually providing the service
and any other name under which it
operates.

Our Office of Aviation Enforcement
and Proceedings will, of course,
continue to monitor newspaper and
Internet advertisements involving code-
share arrangements, as well as any
complaints from the public regarding
such solicitations, and that office and
the Department have ample authority to
act to correct any deceptive practices or
other problems that may arise with
respect to such advertisements.

Regulatory Analysis and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The Department has determined that
this final rule would not be a significant
regulatory action under Executive Order
12866 or under the Department’s
Regulatory Policies and Procedures. It
was not reviewed by the Office of
Management and Budget. The rule
would require the disclosure of slightly
less information than is presently
required and the Department expects an
adoption of the rule to reduce the
regulatory burden currently imposed.

This rule is expected to have a minimal
economic effect and further regulatory
evaluation is not necessary.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant economic impact on
a substantial number of small entities.
The Department certifies that this rule
would not have a significant economic
impact on a substantial number of small
entities. The rule would reduce the
regulatory burden on large network
carriers that rely extensively on code
sharing to serve customers but does not
impose any additional burdens on either
small or large carriers.

Executive Order 13132 (Federalism)

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132. The Department has determined
that this rule would not have a
substantial direct effect on the States, on
the relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, and therefore
would not have federalism implications.

Executive Order 13084

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this rule would not
significantly or uniquely affect the
Indian tribal communities, and would
not impose substantial direct
compliance costs, the funding and
consultation requirements of the
Executive Order do not apply.

Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (the Act), enacted as
Pub. L. 104—4 on March 22, 1995,
requires each Federal agency, to the
extent permitted by law, to prepare a
written assessment of the effects of any
Federal mandate in a proposed or final
agency rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. The rule does not contain any
Federal mandate that would result in
such expenditures. Therefore, the
requirements of Title II of the Act do not

apply.

Paperwork Reduction Act

The rule does not contain information
collection requirements that require
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (44 U.S.C. 2507 et seq.).
There is a current OMB control number
assigned to this rule, and the OMB
number is 2105-0537.

List of Subjects in 14 CFR Part 257

Air carriers, Consumer protection,
Foreign air carriers.

m For the reasons set forth in the
preamble, the Department of
Transportation 14 CFR Part 257 is
amended as follows:

CHAPTER II—OFFICE OF THE SECRETARY,
DEPARTMENT OF TRANSPORTATION

PART 257—DISCLOSURE OF CODE-
SHARING ARRANGEMENTS AND
LONG-TERM WET LEASES

m 1. The authority for 14 CFR Part 257
continues to read as follows:

Authority: 49 U.S.C. 40113(a) and 41712.

m 2. Section 257.5(d) is revised to read as
follows:

§257.5 Notice requirement.
* * * * *

(d) In any printed advertisement
published in or mailed to or from the
United States (including those
published through the Internet) for
service in a city-pair market that is
provided under a code-sharing
arrangement or long-term wet lease, the
advertisement shall prominently
disclose that the advertised service may
involve travel on another carrier and
clearly indicate the nature of the service
in reasonably sized type and shall
identify all potential transporting
carriers involved in the markets being
advertised by corporate name and by
any other name under which that
service is held out to the public. In any
radio or television advertisement
broadcast in the United States for
service in a city-pair market that is
provided under a code-sharing or long-
term wet lease, the advertisement shall
include at least a generic disclosure
statement, such as “Some services are
provided by other airlines.”

Issued this 29th day of July, 2005, at
Washington DC.
Karan K. Bhatia,

Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 05-15426 Filed 8—3-05; 8:45 am]
BILLING CODE 4910-62-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD11-05-019]

Drawbridge Operation Regulations;
Carquinez Strait, Martinez, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Union
Pacific Railroad Drawbridge across the
Carquinez Strait, mile 7.0, at Martinez,
CA. This deviation allows the bridge to
remain in the closed-to-navigation
position for the necessary replacement
of drawspan Conley Joints.

DATES: This deviation is effective from

7 a.m. August 6, 2005 to 8 p.m. August
21, 2005.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (oan), Eleventh
Coast Guard District, Building 50-3,
Coast Guard Island, Alameda, CA
94501-5100 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (510)
437-3516. Commander (oan), Eleventh
Coast Guard District maintains the
public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT:
David H. Sulouff, Chief, Bridge Section,
Eleventh Coast Guard District,
telephone (510) 437-3516.
SUPPLEMENTARY INFORMATION: The Union
Pacific Railroad Company (UPRR)
requested to secure the UPRR
Drawbridge, mile 7.0, Carquinez Strait,
in the closed-to-navigation position
from August 6, 2005 through August 7,
2005 and from August 20, 2005 through
August 21, 2005, during daylight hours,
for the replacement of Conley Joints.
The drawbridge provides 135 ft. vertical
clearance above Mean High Water in the
full open-to-navigation position, and 70
ft. vertical clearance when closed. The
drawbridge opens on signal from
approaching vessels, as required by 33
CFR 117.5.

The proposed work was coordinated
with waterway users. During these
times, the drawspan may be secured in
the closed-to-navigation position and
need not open for vessels. If safe to do
so, a vessel can pass through the bridge
during this period. The drawspan will
be able to open in an emergency with

a two-hour advance notice. The
drawspan shall resume normal
operations at all other times and at the
conclusion of the repair work.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: July 25, 2005.
Kevin J. Eldridge,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 05-15417 Filed 8—3-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[HI 125-NBK; FRL-7946-7]
Revisions to the State of Hawaii State

Implementation Plan, Update to
Materials Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is updating the materials
submitted by the State of Hawaii that
are incorporated by reference (IBR) into
the State of Hawaii State
Implementation Plan (SIP). The
regulations affected by this update have
been previously submitted by the
territorial agency and approved by EPA.
This update affects the SIP materials
that are available for public inspection
at the Office of the Federal Register
(OFR), Office of Air and Radiation
Docket and Information, and the
Regional Office.

DATES: Effective Date: This rule is

effective on August 4, 2005.

ADDRESSES: SIP materials that are

incorporated by reference into 40 CFR

part 52 are available for inspection at
the following locations and online at

EPA Region IX’s Web site:

Air Division, Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105—
3901.

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, EPA Region IX, (415) 947—
4126, rose.julie@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents
I. Background
A. State Implementation Plan History and
Process
B. Content of Revised IBR Document
C. Revised Format of the “Identification of
Plan” Section in Subpart M
D. Enforceability and Legal Effect
E. Notice of Administrative Change
II. Public Comments
III. Statutory and Executive Order Reviews

I. Background

A. State Implementation Plan History
and Process

Each State is required to have a SIP
that contains the control measures and
strategies that will be used to attain and
maintain the national ambient air
quality standards (NAAQS). The control
measures and strategies must be
formally adopted by each State after the
public has had an opportunity to
comment on them. They are then
submitted to EPA as SIP revisions on
which EPA must formally act.

Once these control measures are
approved by EPA after notice and
comment, they are incorporated into the
SIP and are identified in Part 52,
Approval and Promulgation of
Implementation Plans, Title 40 of the
Code of Federal Regulations (40 CFR
part 52). The actual State regulations
that are approved by EPA are not
reproduced in their entirety in 40 CFR
part 52, but are “incorporated by
reference,” which means that the
citation of a given State regulation with
a specific effective date has been
approved by EPA. This format allows
both EPA and the public to know which
measures are contained in a given SIP
and insures that the State is enforcing
the regulations. It also allows EPA and
the public to take enforcement action
should a State not enforce its SIP-
approved regulations.

The SIP is a living document that the
State can revise as necessary to address
the unique air pollution problems in the
State. From time to time, therefore, EPA
must take action on SIP revisions
containing new and/or revised
regulations as being part of the SIP. On
May 22, 1997 (62 FR 27968), as a result
of consultations between EPA and OFR,
EPA revised the procedures for
incorporating by reference federally-
approved SIPs. EPA began the process
of developing (1) a revised SIP
document for each State that would be
incorporated by reference under the
provisions of 1 CFR part 51; (2) a
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revised mechanism for announcing EPA
approval of revisions to an applicable
SIP and updating both the IBR
document and the CFR, and (3) a
revised format of the “Identification of
plan” sections for each applicable
subpart to reflect these revised IBR
procedures. The description of the
revised SIP document, IBR procedures,
and “Identification of plan” format are
discussed in further detail in the May
22,1997, Federal Register document.

B. Content of Revised IBR Document

The new SIP compilations contain the
Federally-approved portion of
regulations submitted by each State
agency. These regulations have all been
approved by EPA through previous rule
making actions in the Federal Register.
The compilations are stored in hard
covered folders and will be updated,
usually on an annual basis.

Each compilation contains two parts.
Part 1 contains the regulations and Part
2 contains nonregulatory provisions that
have been EPA-approved. Each part
consists of a table of identifying
information for each regulation and
each nonregulatory provision. The table
of identifying information corresponds
to the table of contents published in 40
CFR part 52 for each State and Territory.
The Regional EPA Offices have the
primary responsibility for ensuring
accuracy and updating the
compilations. The Region IX EPA Office
developed and will maintain the
compilation for the State of Hawaii. A
copy of the full text of each State’s
current compilation will also be
maintained at the Office of the Federal
Register and EPA’s Air Docket and
Information Center.

C. Revised Format of the “Identification
of Plan” Section in Subpart M

In order to better serve the public,
EPA is revising the organization of the
“Identification of plan” section to
include additional information that will
make it clearer as to what provisions
constitute the enforceable elements of
the SIP.

The revised “Identification of plan”
section will contain five subsections: (a)
Purpose and scope, (b) Incorporation by
reference, (c) EPA approved regulations,
(d) EPA approved source specific
permits, and (e) EPA approved
nonregulatory provisions such as
transportation control measures,
statutory provisions, control strategies,
monitoring networks, etc.

D. Enforceability and Legal Effect

All revisions to the applicable SIP
become federally enforceable as of the
effective date of the revisions to

paragraph (c), (d), or (e) of the
applicable “Identification of plan”
found in each subpart of 40 CFR part 52.
To facilitate enforcement of previously
approved SIP provisions and provide a
smooth transition to the new SIP
processing system, EPA is retaining the
original “Identification of plan” section,
previously appearing in the CFR as the
first section of part 52 for subpart M,
State of Hawaii.

E. Notice of Administrative Change

Today’s rule constitutes a
“housekeeping” exercise to ensure that
all revisions to State programs that have
occurred are accurately reflected in 40
CFR part 52. State SIP revisions are
controlled by EPA regulations at 40 CFR
part 51. When EPA receives a formal SIP
revision request, the Agency must
publish the proposed revision in the
Federal Register and provide for public
comment before approval.

I1. Public Comments

EPA has determined that today’s rule
falls under the “good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
that, upon finding “good cause,”
authorizes agencies to dispense with
public participation; and section
553(d)(3), which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions that are already in effect as
a matter of law in Federal and approved
State programs. Under section 553 of the
APA, an agency may find good cause
where procedures are “impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary”’ and “contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
removing outdated citations.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, “‘Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
“good cause” finding that this action is
not subject to notice-and-comment

requirements under the Administrative
Procedure Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This rule does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). EPA’s compliance
with these statutes and Executive
Orders for the underlying rules are
discussed in previous actions taken on
the State’s rules.
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B. Submission to Congress and the
Comptroller General

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s action simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. 5 U.S.C. 808(2). As
stated previously, EPA has made such a
good cause finding, including the
reasons therefore, and established an
effective [insert date of publication].
EPA will submit a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. These corrections to the
“Identification of plan” for the State of
Hawaii are not a “major rule’” as defined
by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the State
of Hawaii SIP compilation had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate

circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need in this action to reopen the 60-day
period for filing such petitions for
judicial review for these “Identification
of plan” reorganization actions for the
State of Hawaii.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: July 15, 2005.

Laura Yoshii,
Acting Regional Administrator, Region IX.
m Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart M—State of Hawaii

m 2. Section 52.620 is redesignated as
§52.622 and the section heading and
paragraph (a) are revised to read as
follows:

§52.622 Original identification of plan.

(a) This section identified the original
“Implementation Plan for Compliance
With the Ambient Air Quality Standards
for the State of Hawaii” and all
revisions submitted by the State of
Hawaii that were federally approved
prior to June 1, 2005.

* * * *

m 3. Anew §52.620 is added to read as
follows:

§52.620 Identification of plan.
(a) Purpose and scope. This section
sets forth the applicable State

implementation plan for State of Hawaii
under section 110 of the Clean Air Act,
42 U.S.C. 7401-7671q and 40 CFR part
51 to meet national ambient air quality
standards.

(b) Incorporation by reference.

(1) Material listed in paragraphs (c)
and (d) of this section with an EPA
approval date prior to June 1, 2005, was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as it exists on the date of the approval,
and notice of any change in the material
will be published in the Federal
Register. Entries in paragraphs (c) and
(d) of this section with EPA approval
dates after June 1, 2005, will be
incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region IX certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State implementation plan as of June 1,
2005.

(3) Copies of the materials
incorporated by reference may be
inspected at the Region IX EPA Office
at 75 Hawthorne Street, San Francisco,
CA 94105; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 1301
Constitution Avenue, N.W., Room B108,
Washington, D.C.; or the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: http://
www.archives.gov/federal_register/
code_of federal _regulations/
ibr_locations.html.

(c) EPA approved regulations.

TABLE 52.620.—EPA APPROVED STATE OF HAWAII REGULATIONS

State citation Title/subject Effective date EPA gaptgroval Explanation
Department of Health, Title 11, Chapter 60,
Air Pollution Control Regulations:
T160-1 e Definitions ......ccovvveeiicercee e 11/29/1982 08/18/1983 | 48 FR 37403
11-60-2 .... Permit system, applicability .... 11/29/1982 08/18/1983 | 48 FR 37403
Permit system, applications ............cccceeeene 11/29/1982 08/18/1983 48 FR 37403
Permit system, conditions for considering ap- 11/29/1982 08/18/1983 48 FR 37403
plication.
Permit system, action on applications ........... 11/29/1982 08/18/1983 48 FR 37403
Permit system, performance testing .............. 11/29/1982 08/18/1983 48 FR 374083
Permit system, cancellation of authority to 11/29/1982 08/18/1983 | 48 FR 37403
construct.
Permit system, suspension or revocation of 11/29/1982 08/18/1983 | 48 FR 37403
permit to operate.
Permit system, transfer of permit to operate 11/29/1982 08/18/1983 48 FR 37403
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TABLE 52.620.—EPA APPROVED STATE OF HAWAII REGULATIONS—Continued
State citation Title/subject Effective date EPA ;aﬁgroval Explanation

Permit system, reporting discontinuance or 11/29/1982 08/18/1983 48 FR 37403
dismantlement.

Permit system, posting of permit to operate .. 11/29/1982 08/18/1983 48 FR 37403

Permit system, fees ........ccccciiiiiiiiiniieee 11/29/1982 08/18/1983 48 FR 37403

Permit system, fee schedule for a permit to 11/29/1982 08/18/1983 48 FR 37403
operate.

Permit system, period of permit ...........c.cccc... 11/29/1982 08/18/1983 48 FR 37403

Sampling, testing, and reporting methods ..... 11/29/1982 08/18/1983 | 48 FR 37403

Malfunction of equipment testing ................... 11/29/1982 08/18/1983 48 FR 37403

Prohibition of air pollution 11/29/1982 08/18/1983 48 FR 37403

Control of open burning ......c.ccooceeriiieennens 11/29/1982 08/18/1983 48 FR 37403

Agricultural burning, permit requirement ........ 11/29/1982 08/18/1983 | 48 FR 37403

Agricultural burning, applications ................... 11/29/1982 08/18/1983 48 FR 37403

Agricultural burning, “No burn” days ............. 11/29/1982 08/18/1983 48 FR 37403

Agricultural burning, recordkeeping and mon- 11/29/1982 08/18/1983 48 FR 37403
itoring.

Agricultural burning, action on application ..... 11/29/1982 08/18/1983 48 FR 37403

Visible emissions .........ccccocviiiiiiiiiiieiecen, 11/29/1982 08/18/1983 48 FR 37403

Control of motor vehicles .... 11/29/1982 08/18/1983 48 FR 37403

Fugitive dust .........ccccevveneene. 11/29/1982 08/18/1983 | 48 FR 37403

Incineration ................... 11/29/1982 08/18/1983 | 48 FR 37403

Bagasse-burn vehicles .... 11/29/1982 08/18/1983 | 48 FR 37403

Process industries ..........c.ccocovrveiiniicencnnens 11/29/1982 08/18/1983 48 FR 37403

Prevention of air pollution emergency epi- 11/29/1982 08/18/1983 48 FR 37403
sodes.

Penalties and remedies ...........cccocoiniiiees 11/29/1982 08/18/1983 48 FR 37403

Severability 11/29/1982 08/18/1983 | 48 FR 37403

(d) EPA approved State source
specific requirements.
Name of source Permit No. Effective date EPA ;eﬁgroval Explanation

None.

(e) [Reserved].

[FR Doc. 05-15436 Filed 8—3—05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R10-OAR-2005-0004; FRL-7944-4]

Approval and Promulgation of
Implementation Plans; Washington

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this action, EPA is
approving revisions to the State of
Washington Implementation Plan (SIP).
The Director of the Washington State
Department of Ecology (Ecology)
submitted a request to EPA dated March
1, 2004 to revise the Washington SIP to
include revisions to WAC Ch. 173-434,
Solid Waste Incinerator Facilities. The
revisions were submitted in accordance

with the requirements of section 110 of
the Clean Air Act (hereinafter ‘“the
Act”). EPA is approving the revisions to
WAC Ch. 173-434 as part of the SIP,
with the exception of two submitted
rule provisions which are inappropriate
for EPA approval because they are
unrelated to the purposes of the
implementation plan.

DATES: The final rule is effective on
September 6, 2005.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. R10-OAR-2005-0004. Some
information is not publicly available
(i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute).
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at EPA,
Office of Air, Waste, and Toxics (AWT—
107), 1200 Sixth Avenue, Seattle,
Washington 98101, from 8:30 a.m. to
4:30 p.m. Monday through Friday,
excluding legal holidays. The Docket
telephone number is (206) 553—4273.

FOR FURTHER INFORMATION CONTACT:
Roylene A. Cunningham, EPA, Office of
Air, Waste, and Toxics (AWT-107),
Seattle, Washington 98101, (206) 553—
0513, or e-mail address:
cunningham.roylene@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

II. Public Comments on the Proposed Action
III. Final Action

IV. Geographic Scope of SIP Approval

V. Statutory and Executive Order Reviews

I. Background

On May 20, 2005, EPA solicited
public comment on a proposal to
approve for inclusion in the Washington
SIP revisions to WAC Ch. 173434,
Solid Waste Incinerator Facilities. These
changes became effective as a matter of
State law on January 22, 2004. EPA last
approved WAC Ch. 173-434 into the
SIP on January 15, 1993 (58 FR 4578).

A detailed description of our action was
published in the Federal Register on
May 20, 2005. The reader is referred to
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the proposed rulemaking (70 FR 29239,
May 20, 2005) for details.

II. Public Comments on the Proposed
Action

EPA provided a 30-day review and
comment period and solicited
comments on our May 20, 2005
proposal. EPA received a comment from
one commenter stating that they support
the proposed exclusion of tires and non-
hazardous waste oil burned in cement
kilns from the definition of solid waste.

II1. Final Action

EPA is taking final action to approve
as part of the Washington SIP the
following new and revised sections of
WAC Ch. 173—-434, Solid Waste
Incinerator Facilities submitted by
Ecology on March 1, 2004:

WAC 173-434-020, Applicability and
Compliance; —030, Definitions; —110,
Standards of Performance [except
(1)(a)]; =130, Emission Standards
[except (2)]; =160, Design and
Operation; —170, Monitoring and
Reporting; —190, Changes in Operation;
and —200, Emission Inventory, State
effective January 22, 2004.

EPA is not approving in this
rulemaking certain provisions, which
EPA believes are inconsistent with the
requirements of the Act or not
appropriate for inclusion in a SIP under
section 110 of the Act:

WAC 173-434-110(1)(a), Standards of
Performance. This subsection contains
emission standards for cadmium,
mercury, hydrogen chloride, and
dioxin/furans. These types of provisions
are inappropriate for SIP approval
because they are not related to the
criteria pollutants regulated under
section 110 of the Act.

WAC 173-434-130(2), Emission
Standards. This section contains
emission standards for hydrogen
chloride. These types of provisions are
inappropriate for SIP approval because
they are not related to the criteria
pollutants regulated under section 110
of the Act.

Finally, EPA is removing the
following provisions from the SIP
because they have been previously
repealed by the State:

WAC 173-434-050, New Source
Review (NSR); =070, Prevention of
Significant Deterioration (PSD); and
—100, Requirement of BACT, State
effective October 18, 1990.

IV. Geographic Scope of SIP Approval

This SIP approval does not extend to
sources or activities located in Indian
Country, as defined in 18 U.S.C. 1151.
Consistent with previous Federal
program approvals or delegations, EPA

will continue to implement the Act in
Indian Country in Washington because
Ecology did not adequately demonstrate
authority over sources and activities
located within the exterior boundaries
of Indian reservations and other areas of
Indian Country. The one exception is
within the exterior boundaries of the
Puyallup Indian Reservation, also
known as the 1873 Survey Area. Under
the Puyallup Tribe of Indians
Settlement Act of 1989, 25 U.S.C. 1773,
Congress explicitly provided State and
local agencies in Washington authority
over activities on non-trust lands within
the 1873 Survey Area. Therefore, EPA’s
SIP approval applies to sources and
activities on non-trust lands within the
1873 Survey Area.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 3, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
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be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: July 15, 2005.
Julie M. Hagensen,
Acting Regional Administrator, Region 10.
m Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart WW—Washington

m 2. Section 52.2470 is amended by
adding paragraph (c)(88) to read as
follows:

§52.2470 Identification of plan.
* * * * *
(C] * % %

(88) On March 1, 2004, the
Washington State Department of
Ecology submitted amendments to WAC
Ch. 173-434, Solid Waste Incinerator
Facilities, as revisions to the
Washington State implementation plan.

(i) Incorporation by reference.

(A) The following new and revised
sections of WAC Ch. 173—434, Solid
Waste Incinerator Facilities: WAC 173—
434-020, Applicability and Compliance;
—030, Definitions; —110, Standards of

Performance [except (1)(a)]; =130,
Emission Standards [except (2)]; —160,
Design and Operation; =170, Monitoring
and Reporting; —190, Changes in
Operation; and —200, Emission
Inventory, State effective January 22,
2004.

(B) Remove the following provisions
from the current incorporation by
reference: WAC 173-434-050, New
Source Review (NSR);—070, Prevention
of Significant Deterioration (PSD); and
—100, Requirement of BACT, State
effective October 18, 1990.

m 3. Section 2.2.434 0f § 52.2479 is
revised to read as follows:

§52.2479 Contents of the federally
approved, State submitted implementation
plan.

* * * * *

WASHINGTON STATE IMPLEMENTATION PLAN FOR AIR QUALITY; STATE AND LOCAL REQUIREMENTS

[Table of Contents]

* * *

Solid Waste Incinerator Facilities

Applicability and Compliance [1/22/04]

Operation and Maintenance Plan [10/18/90]
Standards of Performance, except (1)(a) [1/22/04]
Emission Standards, except (2) [1/22/04]

Monitoring and Reporting [1/22/04]

2.2.434 WAC 173-434
173-434-010 Purpose [10/18/90]
173-434-020
173-434-030 Definitions [1/22/04]
173-434-090
173-434-110
173-434-130
173-434-160 Design and Operation [1/22/04]
173-434-170
173-434-190 Changes in Operation [1/22/04]
173-434-200 Emission Inventory [1/22/04]
173-434-210 Special Studies [10/18/90]

* * *

[FR Doc. 05-15439 Filed 8-3-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0208; FRL~7727-5]

Tebuconazole; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
tebuconazole in or on soybeans; poultry,
meat; poultry, fat; poultry, meat
byproducts; hog, meat; hog, fat; hog,
meat byproducts; and eggs. This action
is in conjunction with EPA’s granting of
an emergency exemption under section

18 of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA)
authorizing use of the pesticide on
soybeans. This regulation establishes
maximum permissible levels for
residues of tebuconazole in or on these
food commodities. The tolerances will
expire and are revoked on December 31,
2009.

DATES: This regulation is effective
August 4, 2005. Objections and requests
for hearings must be received on or
before October 3, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VII. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under docket
identification (ID) number OPP—-2005—
0208. All documents in the docket are
listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not

publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Andrew Ertman, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
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703—-308-9367; e-mail address:sec-18-
mailbox@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

¢ Animal production (NAICS code
112)

e Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET
(http://www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 3464,
is establishing tolerances for residues of
the fungicide tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol), in or on soybean at 0.1 parts
per million (ppm); and (alpha-[2-(4-
chlorophenyl)-ethyl)-ethyl]- alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) and its 1-(4-chlorophenyl)-4,4-
dimethyl-3-(1H-1,2,4-triazole-1-yl-
methyl)-pentane-3,5-diol metabolite in
or on poultry, meat at 0.1 ppm; poultry,
fat at 0.1 ppm; poultry, meat byproducts
at 0.1 ppm; hog, meat at 0.1 ppm; hog,

fat at 0.1 ppm; hog, meat byproducts at
0.1 ppm; and eggs at 0.1 ppm. These
tolerances will expire and are revoked
on December 31, 2009. EPA will publish
a document in the Federal Register to
remove the revoked tolerance from the
Code of Federal Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18-related tolerances
to set binding precedents for the
application of section 408 of the FFDCA
and the new safety standard to other
tolerances and exemptions. Section
408(e) of the FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

Section 18 of the FIFRA authorizes
EPA to exempt any Federal or State
agency from any provision of FIFRA, if
EPA determines that “‘emergency
conditions exist which require such
exemption.” This provision was not
amended by the Food Quality Protection
Act of 1996 (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

III. Emergency Exemption for
Tebuconazole on Soybeans and FFDCA
Tolerances

The States of Minnesota and South
Dakota, as lead State agencies in what
is essentially a “‘national” section 18
request for all soybean growing States,
have petitioned the Agency requesting
an emergency exemption for
tebuconazole to control soybean rust
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). On November 10, 2004, the
U.S. Department of Agriculture’s
Animal and Plant Health Inspection
Service (USDA/APHIS) confirmed the
presence ofPhakopsora pachyrhizi, the
pathogen that causes soybean rust, on
soybean leaf samples taken from two
plots associated with a Louisiana State
University research farm. Soybean rust
has been designated as a biosecurity
threat and therefore it is important that
control measures be available for the
disease. EPA has authorized under
FIFRA section 18 the use of
tebuconazole on soybeans for control of
soybean rust in Minnesota, South
Dakota, and all the other States that
have requested an exemption for this
use. After having reviewed the
submissions, EPA concurs that
emergency conditions exist for these
States.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
tebuconazole in or on soybean. In doing
so, EPA considered the safety standard
in section 408(b)(2) of the FFDCA, and
EPA decided that the necessary
tolerances under section 408(1)(6) of the
FFDCA would be consistent with the
safety standard and with FIFRA section
18. Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
these tolerances without notice and
opportunity for public comment as
provided in section 408(1)(6) of the
FFDCA. Although the tolerances will
expire and are revoked on December 31,
2009, under section 408(1)(5) of the
FFDCA, residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on soybeans;
poultry, meat; poultry, fat; poultry, meat
byproducts; hog, meat; hog, fat; hog,
meat byproducts; and eggs after that
date will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA, and the
residues do not exceed a level that was
authorized by these tolerances at the
time of that application. EPA will take
action to revoke these tolerances earlier
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if any experience with, scientific data
on, or other relevant information on this
pesticide indicate that the residues are
not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether tebuconazole meets EPA’s
registration requirements for use on
soybeans or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
tebuconazole by a State for special local
needs under FIFRA section 24(c). Nor
does this tolerance serve as the basis for
any State other than Minnesota and
South Dakota to use this pesticide on
this crop under section 18 of FIFRA
without following all provisions of
EPA’s regulations implementing FIFRA
section 18 as identified in 40 CFR part
166. For additional information
regarding the emergency exemption for
tebuconazole, contact the Agency’s
Registration Division at the address
provided under FOR FURTHER
INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. For purposes of this section 18
emergency exemption, the only residue
of concern is tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) in crops and its 1-(4-
chlorophenyl)-4,4-dimethyl-3-(1H-1,2,4-

triazole-1-yl-methyl)-pentane-3,5-diol
metabolite in edible animal tissues. EPA
has sufficient data to assess the hazards
of tebuconazole and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for a time-limited tolerance for
residues of tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol), in or on soybean at 0.1 ppm
and (alpha-[2-(4-chlorophenyl)-ethyl)-
ethyl]-alpha-(1,1-dimethylethyl)-1H-
1,2,4-triazole-1-ethanol) and its 1-(4-
chlorophenyl)-4,4-dimethyl-3-(1H-1,2,4-
triazole-1-yl-methyl)-pentane-3,5-diol
metabolite in or on poultry, meat at 0.1
ppm; poultry, fat at 0.1 ppm; poultry,
meat byproducts at 0.1 ppm; hog, meat
at 0.1 ppm; hog, fat at 0.1 ppm; hog,
meat byproducts at 0.1 ppm; and eggs at
0.1 ppm.

A. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological
endpoint. However, the lowest dose at
which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. A uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. A UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences. A uncertainty
factor of 10X was used for extrapolation
from LOAEL to NOAEL from the
developmental neurotoxicity (DNT)
study in rats. A special FQPA safety
factor was not applied because the
health endpoint being used as the basis
for regulation for all subpopulations is
an adverse effect on young animals in a
developmental neurotoxicity study.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA SF.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the level of concern (LOC).
For example, when 100 is the
appropriate UF (10X to account for
interspecies differences and 10X for
intraspecies differences) the LOC is 100.
To estimate risk, a ratio of the NOAEL
to exposures (margin of exposure (MOE)
= NOAEL/exposure) is calculated and
compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x10-6 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure(MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for tebuconazole used for human risk
assessment is shown in the following
Table 1:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR TEBUCONAZOLE FOR USE IN DIETARY EXPOSURE

ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-

ment, UF

Hazard and Exposure Based
Special FQPA Safety Factor*

Study and Toxicological Ef-
fects

Acute dietary (females 13+)

day

LOAEL =
UF = 1,000
Acute RfD = 0.0088 mg/kg/

8.8 mg/kg/day FQPA SF = 1X

mg/kg/day

aPAD = acute RfD =

Developmental Neurotoxicity
Study - Rat

Offspring toxicity LOAEL =
100 ppm based on de-
creases in body weights
and decreases in absolute
brain weights. No NOAEL
was determined.

0.0088
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR TEBUCONAZOLE FOR USE IN DIETARY EXPOSURE

ASSESSMENT—Continued

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

Hazard and Exposure Based
Special FQPA Safety Factor*

Study and Toxicological Ef-
fects

Acute dietary (general popu-
lation)

LOAEL = 8.8 mg/kg/day

UF = 1000

Acute RfD = 0.0088 mg/kg/
day

FQPA SF = 1X
aPAD = acute RfD = 0.0088
mg/kg/day

Developmental Neurotoxicity
Study - Rat

Offspring toxicity LOAEL =
100 ppm based on de-
creases in body weights
and decreases in absolute
brain weights. No NOAEL
was determined.

Chronic dietary (all popu-
lations)

LOAEL = 8.8 mg/kg/day

UF = 1,000

Chronic RfD = 0.0088 mg/kg/
day

FQPA SF = 1X
cPAD = chronic RfD = 0.0088
mg/kg/day

Developmental Neurotoxicity
Study - Rat

Offspring toxicity LOAEL =
100 ppm based on de-
creases in body weights
and decreases in absolute
brain weights. No NOAEL
was determined.

Dermal (short-term, inter-
mediate-term, long-term)

LOAEL = 8.8 mg/kg/day; der-
mal equivalent dose is esti-
mated using a 23.1% der-
mal absorption factor

MOE = 1,000 (10X for inter-
species, 10X for
intraspecies, and 10X for
extrapolation from LOAEL
to NOAEL)

Developmental Neurotoxicity
Study - Rat

Offspring toxicity LOAEL =
100 ppm based on de-
creases in body weights
and decreases in absolute
brain weights. No NOAEL
was determined.

Inhalation (any time period)

LOAEL = 8.8 mg/kg/day; in-
halation absorption is as-
sumed equivalent to oral
absorption

Occupational MOE = 1,000
(10X for interspecies, 10X
for intraspecies, and 10X
for extrapolation from
LOAEL to NOAEL)

Developmental Neurotoxicity
Study - Rat

Offspring toxicity LOAEL =
100 ppm based on de-
creases in body weights

and decreases in absolute
brain weights. No NOAEL
was determined.

Cancer

Group C - possible human carcinogen and recommended that for the purpose of risk charac-
terization the reference dose (RfD) approach be used for quantification of human risk

*The reference to the FQPA SF refers to any additional SF retaineddue to concerns unique to the FQPA.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.474) for the
residues of tebuconazole, in or on a
variety of raw agricultural commodities.
Meat, and milk tolerances have also
been established for the combined
residues of tebuconazole and its 1-(4-
chlorophenyl)-4,4-dimethyl-3-(1H-1,2,4-
triazole-1-yl- methyl)-pentane-3,5-diol
metabolite. Risk assessments were
conducted by EPA to assess dietary
exposures from tebuconazole in food as
follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1 day
or single exposure. The Dietary
Exposure Evaluation Model (DEEM-
FCID, Version2.00—2.02) analysis
evaluated the individual food

consumption as reported by
respondents in the USDA 1994-1996
and 1998 nationwide Continuing
Surveys of Food Intake by Individuals
(CSF1I) and accumulated exposure to
the chemical for each commodity. The
acute assessment was a refined
assessment using a combination of
tolerances as listed in 40 CFR 180.474,
maximum residues from field trials,
distributions of field trial data,
distributions of Pesticide Data Program
(PDP) monitoring data, percent crop
treated, default DEEM processing factors
and the results of processing studies, all
incorporated into an analysis conducted
with the DEEM-FCID program. The
resulting exposure estimates were
compared to the acute population
adjusted dose (aPAD) for tebuconazole
of 0.0088 milligrams/kilogram body
weight/day (mg/kg bwt/day).

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
DEEM-FCID, Version 2.00-2.02 analysis

evaluated the individual food
consumption as reported by
respondents in the USDA 1994-1996
and 1998 nationwide CSFII and
accumulated exposure to the chemical
for each commodity.

The chronic dietary exposure
assessment used tolerance level residues
as listed in 40 CFR 180.474, mean
residue values from field trials and from
PDP monitoring, and estimates of
percent crop treated with tebuconazole.
These data were used with the chronic
analysis module of the DEEM-FCID
software. As with the acute assessment,
processing factors from registrant
studies as well as default DEEM
processing factors were used. The
resulting exposure estimates were
compared to the cPAD for tebuconazole
of 0.0088 mg/kg bwt/day.

iii. Cancer. The Agency classified
tebuconazole as a possible human
carcinogen and recommended that for
the purpose of risk characterization, the
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RfD approach should be used for
quantification of human risk.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of the FFDCA authorizes
EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide chemicals
that have been measured in food. If EPA
relies on such information, EPA must
pursuant to section 408(f)(1) require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. Following the initial data
submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. For the present
action, EPA will issue such Data Call-
Ins for information relating to
anticipated residues as are required by
FFDCA section 408(b)(2)(E) and
authorized under FFDCA section
408(f)(1). Such Data Call-Ins will be
required to be submitted no later than
5 years from the date of issuance of this
tolerance.

Section 408(b)(2)(F) of the FFDCA
states that the Agency may use data on
the actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of the FFDCA, EPA
may require registrants to submit data
on PCT.

The Agency used PCT information as
follows:PCT data were used in the
chronic assessment for garlic (40% crop
treated), peanuts (35% crop treated),
and wheat (5% crop treated).

The Agency believes that the three
conditions listed above have been met.
With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. EPA uses
a weighted average PCT for chronic
dietary exposure estimates. This
weighted average PCT figure is derived
by averaging State-level data for a

period of up to 10 years, and weighting
for the more robust and recent data. A
weighted average of the PCT reasonably
represents a person’s dietary exposure
over a lifetime, and is unlikely to
underestimate exposure to an individual
because of the fact that pesticide use
patterns (both regionally and nationally)
tend to change continuously over time,
such that an individual is unlikely to be
exposed to more than the average PCT
over a lifetime. For acute dietary
exposure estimates, EPA uses an
estimated maximum PCT. The exposure
estimates resulting from this approach
reasonably represent the highest levels
to which an individual could be
exposed, and are unlikely to
underestimate an individual’s acute
dietary exposure. The Agency is
reasonably certain that the percentage of
the food treated is not likely to be an
underestimation. As to Conditions 2 and
3, regional consumption information
and consumption information for
significant subpopulations is taken into
account through EPA’s computer-based
model for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
tebuconazole may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
tebuconazole in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
tebuconazole.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEC) or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and SCI-
GROW (screening concentration in
ground water), which predicts pesticide
concentrations in ground water. In
general, EPA will use GENEEC (a Tier
1 model) before using PRZM/EXAMS (a

Tier 2 model) for a screening-level
assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
Instead drinking water levels of
comparison (DWLOC) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOGCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to
tebuconazole, they are further discussed
in the aggregate risk sections below.

Based on the PRZM/EXAMS and SCI-
GROW models, the EECs of
tebuconazole for acute exposures are
estimated to be 39 parts per billion
(ppb) for surface water and 0.4 ppb for
ground water. The EECs for chronic
non-cancer exposures are estimated to
be 23 ppb for surface water and 0.4 ppb
for ground water. For chronic/cancer
assessments, the 36—year average from
PRZM/EXAMS is 19 ppb.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Non-dietary, non-occupational
(residential), exposures are not expected
from the proposed use of this section 18
request on soybeans. However, a few
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residential use patterns are present on
the labels of several registered end use
products. Non-agricultural use sites
include ornamental plants, shrubs,
vines, trees and flowers, plus wood
protection treatments, and other
preservative/additive uses. Short-term
dermal and inhalation exposures to
residential handlers are possible with
the use of residential home and garden
products. Residential short-term
postapplication exposure from these
home and garden products is also
possible. Additionally, residential
postapplication exposure to wood
products previously treated with
tebuconazole are possible.

For residential handlers, the exposure
scenarios that should result in the
highest exposure potentials include use
of hose-end sprayers and pump
sprayers. These two scenarios were
assessed using the application rate for
shrubs, since it should encompass the
largest possible treatment exposure area
and amount of product used. A low
pressure hand wand scenario was used
as a surrogate for the pump sprayer
scenario, since no unit exposure data
exist for this scenario. The watering
can/bucket scenario was not assessed,
since it should result in much less
exposure. Since the toxicological
endpoint is the same for short-term
dermal and inhalation exposures, the
risk estimates are combined in this
assessment. The combined exposures
resulted in MOEs ranging from 1,500 to
3,200, and therefore, do not exceed
EPA’s level of concern, i.e. all MOEs
greater than or equal to 1,000.

Residential short-term postapplication
exposures from ornamental plants,
shrubs, vines, trees and flowers
previously treated with tebuconazole
were not assessed, because the
residential handler exposure and risk
estimates for the uses resulted in risk
estimates that do not exceed EPA’s level
of concern, and postapplication
exposures should be considerably less.

Residential postapplication exposure
to wood products previously treated
with tebuconazole are not quantified,
because the exposure is expected to be
negligible; i.e., the nature of the use
patterns would result in very low, if any
exposure that would impact aggregate
risk. All wood products are
commercially treated, and then most of
these wood products are intended for
uses (e.g., door jams, sills) that should
not result in dermal or oral exposures in
residential settings.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a

tolerance, the Agency consider
““available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
tebuconazole and any other substances.
For the purposes of this tolerance
action, therefore, EPA has not assumed
that tebuconazole has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

However, the Agency does have
concern about potential toxicity to 1,2,4-
triazole and two conjugates,
triazolylalanine and triazolyl acetic
acid, metabolites common to most of the
triazole fungicides. To support the
extension of existing parent triazole-
derivative fungicide tolerances, EPA
conducted an interim human health
assessment for aggregate exposure to
1,2,4-triazole. The exposure and risk
estimates presented in this assessment
are overestimates of actual likely
exposures and therefore, should be
considered to be highly conservative.
Based on this assessment, EPA
concluded that for all exposure
durations and population subgroups,
aggregate exposures to 1,2,4-triazole are
not expected to exceed EPA’s level of
concern. This assessment is presented
in the April 22, 2005 Federal Register
(70 FR 2028) (FRL-7702—4) notice for
another triazole fungicide,
tetraconazole. This assessment should
be considered interim due to the
ongoing series of studies being
conducted by the U.S. Triazole Task
Force (USTTF). Those studies are
designed to provide the Agency with
more complete toxicological and residue
information for free triazole. Upon
completion of the review of these data,
EPA will prepare a more sophisticated
assessment based on the revised
toxicological and exposure data bases.

C. Safety Factor for Infants and Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply

an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

2. Prenatal and postnatal
susceptibility. The data from prenatal
developmental toxicity studies provided
no indication of increased quantitative
susceptibility of mice, rats, or rabbits
following in utero exposure to
tebuconazole. In the prenatal
developmental toxicity studies in mice,
rats, and rabbits, the NOAELs for
developmental toxicity were
comparable to or higher than the
NOAELSs for maternal toxicity. There
was, however, indication of increased
qualitative susceptibility. In all three
species, maternal toxicity was minimal
at the LOAEL (consisting of increases in
hematological findings in mice,
increased liver weights in rats, and
decreased body weight gain/food
consumption in rats) and did not
increase substantially in severity at
higher doses; there was more concern
for the developmental effects at each
LOAEL, which included increases in
runts and increased fetal loss in mice,
increased skeletal variations in rats, and
increased fetal loss and frank
malformations in rabbits. Additionally,
more severe developmental effects
(including frank malformations) were
seen at higher doses in mice (100 mg/
kg/day), rats (120 mg/kg/day), and
rabbits (100 mg/kg/day). In the 2-
generation reproduction study,
NOAELs/LOAELs were the same for
offspring and parental systemic toxicity.
In the developmental neurotoxicity
study, increases in qualitative and
quantitative susceptibility were seen in
rats; maternal toxicity was seen only at
the high dose of 65 mg/kg/day
(decreased body weights, body weight
gains, and food consumption, prolonged
gestation with mortality, and increased
number of dead fetuses), with a NOAEL
of 22 mg/kg/day, while offspring
toxicity (including decreased body
weight and brain weight) was seen at all
doses (LOAEL = 8.8 mg/kg/day).

3. Conclusion. The toxicity data base
for tebuconazole is complete, and
includes developmental toxicity studies
in three species (mouse, rat, and rabbit),
a reproductive toxicity study in the rat,
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acute and subchronic neurotoxicity
studies in rats, and a developmental
neurotoxicity study in the rat. The
exposure data are complete or estimated
based on data that reasonably accounts
for potential exposures in occupational
and residential settings. Available data
indicate greater sensitivity of the
developing organism to exposure to
tebuconazole, as demonstrated by
increases in qualitative sensitivity in
prenatal developmental toxicity studies
in rats, mice, and rabbits, and by an
increase in both qualitative and
quantitative sensitivity in the
developmental neurotoxicity study with
tebuconazole. Clear NOAELs for
developmental toxicity were seen in
available prenatal developmental
toxicity studies; these NOAELs are
higher than those used in the current
risk assessment. Although there was a
NOAEL for maternal animals in the
available developmental neurotoxicity
study, there was no NOAEL for effects
in the offspring. As the offspring LOAEL
from this study is the lowest dose at
which effects were seen following
exposure to tebuconazole, this endpoint
was selected for use in the current risk
assessment, for both acute and chronic
dietary exposure. Residual uncertainty
due to the lack of a NOAEL in this study
is accounted for by using a factor of 10X
to extrapolate from the LOAEL seen in
the study to a NOAEL. Thus, although
the effects seen in the offspring in the
DNT study occurred at doses below
those causing effects in maternal
animals, these effects are being used as
the basis for the acute and chronic
endpoints, and are thus accounted for in
the current risk assessment. Any
residual uncertainty regarding the lack
of a NOAEL in the developmental

neurotoxicity study is accounted for by
including an additional uncertainty
factor of 10X for extrapolation from the
LOAEL seen in the study to a NOAEL.
Thus, any residual uncertainty
regarding toxicity to offspring has been
accounted for in the risk assessment,
and an additional special FQPA
uncertainty factor is not required.

D. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water (e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + chronic non-dietary, non-
occupational exposure)). This allowable
exposure through drinking water is used
to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOCs: 2 Liter
(L)/70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be

taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCGs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOCs, EPA concludes
with reasonable certainty that exposures
to tebuconazole in drinking water (when
considered along with other sources of
exposure for which EPA has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because EPA considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, EPA will reassess the potential
impacts of tebuconazole on drinking
water as a part of the aggregate risk
assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to tebuconazole will
occupy 14% of the aPAD for the U.S.
population, 7% of the aPAD for females
13 years and older, 25% of the aPAD for
infants less than 1 year old, and 53% of
the aPAD for children 1 to 2 years old.
In addition, despite the potential for
acute dietary exposure to tebuconazole
in drinking water, after calculating
DWLOCs and comparing them to
conservative model EECs of
tebuconazole in surface water and
ground water, EPA does not expect the
aggregate exposure to exceed 100% of
the aPAD, as shown in Table 2:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO TEBUCONAZOLE

Population Subgroup aPAIE)g)(mg/ ‘?F%EQ)D Wi?erﬁaégc Wgtr:rulrz]gc D%Egc
(ppb) (ppb) (ppb)
U.S. Population 0.0088 14% 39 0.4 266
Children (1-2 years old) 0.0088 53% 39 0.4 41
Females (13 years and older) 0.0088 7% 39 0.4 245

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to tebuconazole from food
will utilize 7% of the cPAD for the U.S.
population, 15% of the cPAD for all
infants less than 1 year old and 16% of

the cPAD for children 1 to 2 years old.
Based on the use pattern, chronic
residential exposure to residues of
tebuconazole is not expected. In
addition, despite the potential for

chronic dietary exposure to

tebuconazole in drinking water, after

calculating DWLOCs and comparing
them to conservative model EECs of
tebuconazole in surface water and
ground water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in Table 3:
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TABLE 3.— AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO TEBUCONAZOLE

Population Subgroup CIT(G%:;Q/ o?’;&%? Wi?erﬁalggc W(aat'gruE(IjEC Ig;\?\;l?(glg
(ppb) (ppb) (ppb)
U.S. Population 0.0088 7% 23 0.4 285
All Infants (less than 1 year old) 0.0088 15% 23 0.4 74
Children (1-2 years old) 0.0088 16% 23 0.4 74

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Tebuconazole is currently registered
for use(s) that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for tebuconazole.

A short-term aggregate risk
assessment based on exposure from
inhalation and dermal routes was
considered and performed for adults
only. Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that food
and residential exposures aggregated
result in an aggregate MOE of 1,300.
This aggregate MOE does not exceed the
Agency’s level of concern for aggregate

exposure to food and residential uses. In
addition, short-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of tebuconazole in
ground water and surface water. After
calculating DWLOCs and comparing
them to the EECs for surface water and
ground water, EPA does not expect
short-term aggregate exposure to exceed
the Agency’s level of concern, as shown
in Table 4 of this unit:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO TEBUCONAZOLE

I\/;‘I\ggEre(ggtoed Al?g\;g?gie Surface Ground Short-Term
Population Subgroup + Residen- Concern Water EEC | Water EEC DWLOC
tial) (LOC) (pPb) (ppb) (ppb)
General U.S. Population 1,300 1,000 23 0.4 280

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account non-dietary, non-
occupational exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Though residential uses of
tebuconazole are registered,
intermediate-term dermal and
inhalation exposures to residential
handlers are not expected with the use
of residential home and garden
products.

5. Aggregate cancer risk for U.S.
population. Tebuconazole has been
classified as a Group C possible human
carcinogen, non-quantifiable.
Consequently, the standard chronic
dietary exposure analysis and risk
assessment using the cPAD serves as the
assessment for cancer. Since
carcinogenic risk for tebuconazole is
addressed with the cPAD, cancer risk
from the proposed use on soybeans is
not expected to be of concern.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to tebuconazole
residues.

V. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(example—gas chromatography) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone

number: (410) 305—2905; e-mail address:

residuemethods@epa.gov.

B. International Residue Limits

There are no CODEX, Canadian, or
Mexican Maximum Residue Limits
(MRLs) for tebuconazole on soybeans.
Therefore, there are no international
harmonization issues associated with
this action.

VI. Conclusion

Therefore, the tolerance is established
for residues of the fungicide
tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol), in or on soybean at 0.1 ppm;
and (alpha-[2-(4-chlorophenyl)-ethyl)-
ethyl]- alpha-(1,1-dimethylethyl)-1H-
1,2,4-triazole-1-ethanol) and its 1-(4-
chlorophenyl)-4,4-dimethyl-3-(1H-1,2,4-
triazole-1-yl-methyl)-pentane-3,5-diol

metabolite in or on poultry, meat at 0.1
ppm; poultry, fat at 0.1 ppm; poultry,
meat byproducts at 0.1 ppm; hog, meat
at 0.1 ppm; hog, fat at 0.1 ppm; hog,
meat byproducts at 0.1 ppm; and eggs at
0.1 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.
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A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0208 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 3, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2.Copies for the Docket. In addition to
filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by the docket ID
number OPP-2005-0208, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001. In person or by courier, bring a
copy to the location of the PIRIB
described in ADDRESSES. You may also
send an electronic copy of your request

via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Statutory and Executive Order
Reviews

This final rule establishes time-
limited tolerances under section 408 of
the FFDCA. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866,
entitledRegulatory Planning and Review
(58 FR 51735, October 4, 1993). Because
this rule has been exempted from
review under Executive Order 12866
due to its lack of significance, this rule
is not subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary

consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under section 408
of the FFDCA, such as the tolerances in
this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
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effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated:July 28, 2005.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.474 is amended by
revising paragraph (b) to read as follows:

§180.474 Tebuconazole; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.
(1) Time-limited tolerances are
established for residues of the fungicide
tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) in connection with use of the
pesticide under section 18 emergency
exemptions granted by EPA. The
tolerances will expire and are revoked
on the dates specified in the following
table.

b Exr;ira-

: arts per | tion/rev-
Commodity miIIiopn ocation

date

Barley, grain ............. 2.0 6/30/08
Barley, hay ................ 20.0 6/30/08
Barley, straw ............. 20.0 6/30/08
Garlic ..ooeeeeeeeeiiees 0.1 12/31/05
Soybean .........cccoc..... 0.1 12/31/09
Sunflower, oil ............ 0.4 | 12/31/05
Sunflower, seed ........ 0.2 | 12/31/05
Wheat, hay ............... 15.0 6/30/08
Wheat, straw 2.0 6/30/08

(2) Time-limited tolerances are
established for the combined residues of
the fungicide tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) and its 1-(4-chlorophenyl)-4,4-
dimethyl-3-(1H-1,2,4-triazole-1-yl-
methyl)-pentane-3,5-diol metabolite in
connection with use of the pesticide
under section 18 emergency exemptions
granted by EPA. The tolerances will
expire and are revoked on the dates
specified in the following table.

Expira-
. Parts per | tion/rev-
Commodity million ocation
date
EQQS .o 0.1 | 12/31/09
Poultry, fat ........ 0.1 12/31/09
Poultry, meat 0.1 12/31/09
Poultry, meat byprod-
ucts ...... 0.1 | 12/31/09
Hog, fat ...... 0.1 | 12/31/09
Hog, meat 0.1 12/31/09
Hog, meat byprod-
UCES eoveeiiieeeeeee 0.1 12/31/09
* * * * *

[FR Doc. 05-15440 Filed 8—3-05; 8:45 a.m.]
BILLING CODE 6560-50-S

FEDERAL MARITIME COMMISSION

46 CFR Parts 501 and 502
[Docket No. 05-01]

Agency Reorganization and
Delegations of Authority

AGENCY: Federal Maritime Commission
(FMCQ).

ACTION: Final rule; corrections.

SUMMARY: This document corrects the
regulations in §§501.26(a)(8),
502.271(f)(1), and 502.401 of 46 CFR
Parts 501 and 502 of the Final Rule
published on February 15, 2005. These
revisions to the regulations are non-
substantive and no public comments on
the Final Rule are necessary.

DATES: Effective August 4, 2005.

FOR FURTHER INFORMATION CONTACT:
Amy W. Larson, General Counsel,
Federal Maritime Commission, 800
North Capitol Street, NW., Room 1018,
Washington, DC 20573-0001, (202) 523—
5740, E-mail: GeneralCounsel@fmc.gov.
SUPPLEMENTARY INFORMATION: On
February 15, 2005, the Federal Maritime
Commission (“FMC” or “Commission’’)
adopted a Final Rule to amend its
regulations in 46 CFR Part 501 to reflect
the reorganization of the agency that
took effect on August 23, 2004. This
Rule also made nomenclature changes
in certain CFR units to reflect changes
in relevant Commission bureau names.
This revision corrects errors in the
regulations, which were not detected in
the course of preparing the Final Rule
for publication. The revisions are non-
substantive in nature, therefore, no
public comments on the Final Rule are
necessary.

Therefore, for the reasons set forth
above, the following sections in the
regulations of Parts 501 and 502 have
been amended.

List of Subjects

46 CFR Part 501

Administrative practice and
procedure, Authority delegations
(Government agencies), Organization
and functions (Government agencies),
Seals and insignia.

46 CFR Part 502

Administrative practice and
procedure, Claims, Equal access to
justice, Investigations, Lawyers,
Maritime carriers, Penalties, Reporting
and recordkeeping requirements.

PART 501—THE FEDERAL MARITIME
COMMISSION—GENERAL

m 1. The authority citation for part 501
continues to read as follows:

AuthOI‘ity: 5 U.S.C. 551-557, 701-706,
2903, and 6304; 31 U.S.C. 3721; 41 U.S.C.
414 and 418; 44 U.S.C. 501-520 and 3501—
3520; 46 U.S.C. app. 876, 1111, and 1701—
1720; Reorganization Plan No. 7 of 1961, 26
FR 7315, August 12, 1961; Pub. L. 89-56, 70
Stat. 195; 5 CFR Part 2638; Pub. L. 89-777,
80 Stat. 1356; Pub. L. 104-320, 110 Stat.
3870.

§501.26 [Corrected]

m 2. Amend §501.26(a)(8), by removing
the words “Bureau of Consumer
Complaints and Licensing,” and adding,
in their place, the words “Bureau of
Certification and Licensing.”

PART 502—RULES OF PRACTICE AND
PROCEDURE

m 3. The authority citation for part 502
continues to read as follows:
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Authority: 5 U.S.C. 504, 551, 552, 553,
556(c), 559, 561-569, 571-596; 5 U.S.C. 571—
584; 12 U.S.C. 1141j(a); 18 U.S.C. 207; 26
U.S.C. 501(c)(3); 28 U.S.C. 2112(a); 31 U.S.C.
9701; 46 U.S.C. app. 817d, 817¢, 1114(b),
1705, 1707-1711, 1713-1716; E.O. 11222 of
May 8, 1965, 30 FR 6469, 3 CFR, 1964-1965
Comp. P. 306; 21 U.S.C. 853a; Pub. L. 105—
258, 112 Stat. 1902.

§502.271 [Corrected]

m 4. Amend § 502.271(f)(1), by removing
the words “Office of Consumer
Complaints, in the Bureau of
Certification and Licensing” and adding,
in their place, the words “Office of
Consumer Affairs and Dispute
Resolution Services.”

§502.401 [Corrected]

m 5. Amend §502.401, by removing the
words ‘“‘Bureau of Certification and
Licensing” and adding, in their place,
“Office of Consumer Affairs and Dispute
Resolution Services.”

Bryant L. VanBrakle,

Secretary.

[FR Doc. 05-15339 Filed 8—-3-05; 8:45 am]
BILLING CODE 6730-01-P
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Proposed Rules

Federal Register
Vol. 70, No. 149

Thursday, August 4, 2005

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2005-21607; Airspace
Docket No. 05-ACE-17]

Proposed Establishment of Class E5
Airspace; Gardner, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
establish Class E5 airspace at Gardner,
KS.

DATES: Comments for inclusion in the
Rules Docket must be received on or
before August 29, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-21607/
Airspace Docket No. 05—ACE-17, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,

or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-21607/Airspace
Docket No. 05—~ACE-17.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at hitp://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA-
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This notice proposes to amend part 71
of the Federal Aviation Regulations (14
CFR part 71) by establishing a Class E
airspace area extending upward from
700 feet above the surface at Gardner
Municipal Airport, KS. A Class E
airspace area overlies Gardner
Municipal Airport, KS, however, its
purpose and description are relative to
Olathe, New Century Aircenter, KS and
does not fully enclose the NDB or

GPS-D Instrument Approach
Procedures to Gardner Municipal
Airport, KS. This proposal would
correct this discrepancy by establishing
a Class E airspace area extending
upward from 700 feet above the surface
within a 6.4-mile radius of Gardner
Municipal Airport, KS excluding that
airspace within the Olathe, New
Century Aircenter, KS Class D airspace.
This will define airspace of appropriate
dimensions to protect aircraft departing
and executing instrument approach
procedures to Gardner Municipal
Airport and bring the airspace area into
compliance with FAA directives. The
area would be depicted on appropriate
aeronautical charts.

Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of FAA Order 7400.9M,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This proposed rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign to use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority since
it would contain aircraft executing
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instrument approach procedures to
Gardner Municipal Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Gardner, KS

Gardner Municipal Airport, KS
(Lat. 38°48’25” N., long. 94°57'22” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Gardner Municipal Airport
excluding that airspace within the Olathe,
New Century Aircenter, KS Class D airspace
area.
* * * * *

Issued in Kansas City, MO, on July 22,
2005.

Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-15402 Filed 8—3-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-21449; Airspace
Docket No. 05-AAL-15]

Proposed Establishment of Class E
Airspace; Deering, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish new Class E airspace at
Deering, AK. Four new Standard
Instrument Approach Procedures
(SIAPs) are being published for the
Deering Airport. There is no existing
Class E airspace to contain aircraft
executing the new instrument
procedures at Deering, AK. Adoption of
this proposal would result in the
establishment of Class E airspace
upward from 700 feet (ft.) and 1,200 ft.
above the surface at Deering, AK.

DATES: Comments must be received on
or before September 19, 2005.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-21449/
Airspace Docket No. 05-AAL~15, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Services Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.
FOR FURTHER INFORMATION CONTACT:
Derril Bergt, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-2796; fax:
(907) 271-2850; email:
Derril.Bergt@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-21449/Airspace
Docket No. 05—AAL~-15.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR part 71), which
would establish new Class E airspace at
Deering, AK. The intended effect of this
proposal is to establish Class E airspace
upward from 700 ft. and 1,200 ft. above
the surface to contain Instrument Flight
Rules (IFR) operations at Deering, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed four
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new SIAPs for the Deering Airport. The
new approaches are (1) Area Navigation
(Global Positioning System) (RNAV
(GPS)) Runway (RWY) 2, original; (2)
RNAYV (GPS) RWY 20, original; (3)
RNAV (GPS) RWY 11, original and (4)
RNAYV (GPS) RWY 29, original. New
Class E controlled airspace extending
upward from 700 ft. and 1,200 ft. above
the surface within the Deering Airport
area would be created by this action.
The proposed airspace is sufficient to
contain aircraft executing the new
instrument procedures at the Deering
Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9M, Airspace Designations
and Reporting Points, dated August 30,
2004, and effective September 16, 2004,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart 1, section 40103,
Sovereignty and use of airspace. Under
that section, the FAA is charged with
prescribing regulations to ensure the
safe and efficient use of the navigable
airspace. This regulation is within the
scope of that authority because it

proposes to establish Class E airspace
sufficient to contain aircraft executing
instrument procedures at Deering
Airport and represents the FAA’s
continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is to be
amended as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Deering, AK [New]

Deering Airport, AK

(Lat. 66°04'10” N., long. 162°45’59” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Deering Airport, and that airspace
extending upward from 1,200 feet above the
surface within a 45-mile radius of the
Deering Airport, excluding the Kotzebue
Class E airspace, the Buckland Class E
airspace, the airspace designated for Federal
Airways and that airspace outside 12 miles
from the shoreline.
* * * * *

Issued in Anchorage, AK, on July 26, 2005.
Anthony M. Wylie,

Acting Area Director, Alaska Flight Services
Area Office.
[FR Doc. 05-15403 Filed 8—-3—-05; 8:45 am]

BILLING CODE 4910-13-P

PRESIDIO TRUST
36 CFR Part 1011

Debt Collection

AGENCY: Presidio Trust.

ACTION: Proposed rule with request for
comments.

SUMMARY: This rule proposes to adopt
debt collection regulations to conform to
the Debt Collection Improvement Act of
1996, the Federal Claims Collection
Standards, and other laws applicable to
the collection of nontax debts owed to
the Presidio Trust.

DATES: Comments regarding this
proposed rule must be received on or
before September 19, 2005.

ADDRESSES: Send comments to Karen
Cook, General Counsel, Presidio Trust,
34 Graham Street, San Francisco, CA
94129. Comments also may be
submitted by electronic mail to
kcook@presidiotrust.gov.

FOR FURTHER INFORMATION CONTACT:
Karen Cook, General Counsel, Presidio
Trust, at (415) 561-5300, 34 Graham
Street, San Francisco, CA 94129.

Dated: July 20, 2005.
Karen A. Cook,
General Counsel.

SUPPLEMENTARY INFORMATION:

Background

This proposed rule establishes the
Presidio Trust’s debt collection
regulations. They conform to the Debt
Collection Improvement Act of 1996
(DCIA), Public Law 104—134, 110 Stat.
1321, 1358 (Apr. 26, 1996), the Federal
Claims Collection Standards, 31 CFR
Chapter IX (parts 900 through 904), and
other laws applicable to the collection
of nontax debt owed to the Government.

This proposed regulation provides
procedures for the collection of nontax
debts owed to the Presidio Trust. The
Presidio Trust adopts the
Governmentwide debt collection
standards promulgated by the
Departments of the Treasury and Justice,
known as the Federal Claims Collection
Standards (FCCS), as revised on
November 22, 2000 (65 FR 70390), and
supplements the FCCS by prescribing
procedures consistent with the FCCS, as
necessary and appropriate for Presidio
Trust operations. The Presidio Trust
may, but is not required to, adopt
additional procedures and guidelines
consistent with this proposed
regulation, the FCCS, and other
applicable Federal laws, policies and
procedures. This proposed regulation
also provides the procedures for the
collection of debts owed to another
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Federal agency when a request for offset
is received from another Federal agency.

This proposed regulation does not
apply to the collection of tax debts,
which is governed by the Internal
Revenue Code of 1986 (26 U.S.C. 1 et
seq.) and regulations, policies and
procedures issued by the Internal
Revenue Service.

Nothing in this proposed regulation
precludes the use of collection remedies
not contained in this regulation. For
example, the Presidio Trust may collect
unused travel advances through setoff of
an employee’s pay under 5 U.S.C. 5705.
The Presidio Trust may simultaneously
use multiple collection remedies to
collect a debt, except as prohibited by
law.

Section Analysis

Subpart A—Sections 1011.1 Through
1011.3

Subpart A of this proposed regulation
addresses the general provisions
applicable to the collection of nontax
debts owed to the Presidio Trust.

As stated in section 1011.2 of this
proposed rule, nothing in this regulation
requires the Presidio Trust to duplicate
notices or administrative proceedings
required by contract, this regulation or
other laws or regulations. Thus, for
example, the Presidio Trust is not
required to provide a debtor with two
hearings on the same issue merely
because the entity uses two different
collection tools, each of which requires
that the debtor be provided with a
hearing.

Subpart B—Sections 1011.4 Through
1011.20

Subpart B of this proposed regulation
describes the procedures to be followed
by the Presidio Trust when collecting
debts owed to the Presidio Trust.
Among other things, subpart B outlines
the due process procedures the Presidio
Trust will follow when using offset
(administrative, tax refund and salary)
to collect a debt, when garnishing a
debtor’s wages, or before reporting a
debt to a credit bureau. Specifically, the
Presidio Trust will provide debtors with
notice of the amount and type of debt,
the intended collection action to be
taken, how a debtor may pay the debt
or make alternate repayment
arrangements, how a debtor may review
documents related to the debt, how a
debtor may dispute the debt, and the
consequences to the debtor if the debt
is not paid. Notices may be sent by first-
class mail, and if not returned by the
United States Postal Service, the
Presidio Trust may presume that the
notice was received. See Rosenthal v.

Walker, 111 U.S. 185 (1884); Mahon v.
Credit Bureau of Placer County
Incorporated, 171 F.3d 1197 (9th Cir.
1999). Nothing in this proposed
regulation precludes the Presidio Trust
from sending a notice by certified mail
if appropriate or required by statute.

Subpart B also explains the
circumstances under which the Presidio
Trust may waive interest, penalties and
administrative costs.

This proposed regulation also
incorporates procedures for several
collection remedies authorized by the
DCIA, such as administrative wage
garnishment.

Subpart C—Sections 1011.21 and
1011.22

Subpart C of this proposed regulation
describes the procedures to be followed
when another Federal agency would
like to use the offset process to collect
a debt from payment issued by the
Presidio Trust as a payment agency.

Regulatory Analysis

E.O. 12866, Regulatory Review

This proposed rule is not a significant
regulatory action as defined in
Executive Order 12866.

Regulatory Flexibility Act

This proposed rule will only affect
persons who owe delinquent nontax
debts to the Presidio Trust and other
Federal agencies. Accordingly, a
regulatory flexibility analysis is not
required.

List of Subjects for 36 CFR Part 1011

Administrative practice and
procedure, Claims, Debt collections,
Federal employees, Garnishment of
wages, Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set forth in the
preamble, 36 CFR part 1011 is proposed
to be added to read as follows:

PART 1011—DEBT COLLECTION

Subpart A—General Provisions

Sec.

1011.1 What definitions apply to the
regulations in this part?

1011.2 Why is the Presidio Trust issuing
these regulations and what do they
cover?

1011.3 Do these regulations adopt the
Federal Claims Collection Standards?

Subpart B—Procedures To Collect Presidio
Trust Debts

1011.4 What notice will the Presidio Trust
send to a debtor when collecting a debt?

1011.5 What interest, penalty charges and
administrative costs will the Presidio
Trust add to a debt?

1011.6 When will the Presidio Trust allow
a debtor to enter into a repayment
agreement?

1011.7 When will the Presidio Trust
compromise a debt?

1011.8 When will the Presidio Trust
suspend or terminate debt collection on
a debt?

1011.9 When will the Presidio Trust
transfer a debt to the Financial
Management Service for collection?

1011.10 How will the Presidio Trust use
administrative offset (offset of non-tax
Federal payments) to collect a debt?

1011.11 How will the Presidio Trust use tax
refund offset to collect a debt?

1011.12 How will the Presidio Trust offset
a Federal employee’s salary to collect a
debt?

1011.13 How will the Presidio Trust use
administrative wage garnishment to
collect a debt from a debtor’s wages?

1011.14 How will the Presidio Trust report
debts to credit bureaus?

1011.15 How will the Presidio Trust refer
debts to private collection contractors?

1011.16 When will the Presidio Trust refer
debts to the Department of Justice?

1011.17 Will a debtor who owes a debt be
ineligible for Presidio Trust licenses,
permits, leases, privileges or services?

1011.18 How does a debtor request a
special review based on a change in
circumstances such as catastrophic
illness, divorce, death or disability?

1011.19 Will the Presidio Trust issue a
refund if money is erroneously collected
on a debt?

1011.20 Will the Presidio Trust’s failure to
comply with these regulations be a
defense to a debt?

Subpart C—Procedures for Offset of

Presidio Trust Payments To Collect Debts

Owed to Other Federal Agencies

1011.21 How do other Federal agencies use
the offset process to collect debts from
payments issued by the Presidio Trust?

1011.22 What does the Presidio Trust do
upon receipt of a request to offset the
salary of a Presidio Trust employee to
collect a debt owed by the employee to
another Federal agency?

Authority: The Presidio Trust is authorized

to publish this proposed rule pursuant to 16
U.S.C. 460bb appendix, as amended.

Subpart A—General Provisions

§1011.1 What definitions apply to the
regulations in this part?

As used in this part:

Administrative offset or offset means
withholding funds payable by the
United States (including funds payable
by the United States on behalf of a State
Government) to, or held by the United
States for, a person to satisfy a debt
owed by the person. The term
“administrative offset” includes,
without limitation, the offset of Federal
salary, vendor, retirement, and Social
Security benefit payments. The terms
“centralized administrative offset” and
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“centralized offset” refer to the process
by which the Treasury Department’s
Financial Management Service offsets
Federal payments through the Treasury
Offset Program.

Administrative wage garnishment
means the process by which a Federal
agency may, without first obtaining a
court order, order a non-Federal
employer to withhold amounts from a
debtor’s wages to satisfy a delinquent
debt.

Agency or Federal agency means a
department, agency, court, court
administrative office, or instrumentality
in the executive, judicial or legislative
branch of the Federal government,
including government corporations.

Certification means a written
statement received by a paying agency
or disbursing official that requests the
paying agency or disbursing official to
offset the salary of an employee and
specifies that required procedural
protections have been afforded the
employee.

Compromise means the settlement or
forgiveness of all or a portion of a debt.
Creditor agency means any Federal
agency that is owed a debt and includes
a debt collection center when it is acting

on behalf of the Presidio Trust.

Debt means any amount of money,
funds or property that has been
determined by an appropriate agency
official to be owed to the United States
by a person. As used in this part, the
term ““debt”” does not include debts
arising under the Internal Revenue
Code.

Debt collection center means the
Treasury Department or any agency or
division designated by the Secretary of
the Treasury with authority to collect
debts on behalf of creditor agencies.

Debtor means a person who owes a
debt to the United States.

Delinquent debt means a debt that has
not been paid by the date specified in
the Presidio Trust’s initial written
demand for payment or applicable
agreement or instrument (including a
post-delinquency payment agreement)
unless other satisfactory payment
arrangements have been made.

Disposable pay means that part of an
employee’s pay that remains after
deductions that are required by law to
be withheld have been made.

Employee or Federal employee means
a current employee of the Presidio Trust
or other Federal agency, including a
current member of the Armed Forces,
Reserve of the Armed Forces of the
United States or of the National Guard.

FCCS means the Federal Claims
Collection Standards, which were
jointly published by the Departments of

the Treasury and Justice and codified at
31 CFR parts 900-904.

FMS means the Financial
Management Service, a bureau of the
Treasury Department, which is
responsible for the centralized
collection of delinquent debts through
the offset of Federal payments and other
means.

IRS means the Internal Revenue
Service.

Paying agency means any agency that
is making payments of any kind to a
debtor. In some cases, the Presidio Trust
may be both the paying agency and the
creditor agency.

Person means an individual,
corporation, partnership, association,
organization, state or local government,
or any other type of entity other than a
Federal agency.

Private collection contractor means a
private debt collector under contract
with an agency to collect a non-tax debt
owed to the Presidio Trust.

Salary offset means a type of
administrative offset to collect a debt
owed by a Federal employee from the
current pay account of the employee.

Tax refund offset means the reduction
of a tax refund by the amount of a
delinquent debt owed to the Presidio
Trust.

Treasury Department means the
United States Department of the
Treasury.

Treasury Offset Program means the
Treasury Department’s program for
withholding funds payable by the
United States to a person to satisfy a
debt owed by the person utilizing the
Financial Management Service’s system
that compares information about
payments with information about debts.

§1011.2 Why is the Presidio Trust issuing
these regulations and what do they cover?

(a) Scope. The Presidio Trust is
issuing these regulations to provide
procedures for the collection of debts
owed to the Presidio Trust. This part
also provides procedures for collection
of other debts owed to the United States
when a request for offset of a Treasury
payment is received by the Treasury
Department from another agency (for
example, when a Presidio Trust
employee owes a debt to the United
States Department of Education).

(b) Applicability. (1) This part applies
to the Presidio Trust when collecting a
debt and to persons who owe a debt to
the Presidio Trust, or to Federal
agencies requesting offset of a payment
issued by the Presidio Trust as a paying
agency (including salary payments to
Presidio Trust employees).

(2) This part does not apply to tax
debts.

(3) Nothing in this part precludes
collection or disposition of any debt
under statutes and regulations other
than those described in this part.

(c) Additional policies, guidelines and
procedures. The Presidio Trust may
adopt additional policies, guidelines
and procedures consistent with this part
and other applicable law.

(d) Duplication not required. Nothing
in this part requires the Presidio Trust
to duplicate notices or administrative
proceedings required by contract, this
part or other laws or regulations.

(e) Use of multiple collection
remedies allowed. The Presidio Trust
may simultaneously use multiple
collection remedies to collect a debt,
except as prohibited by law. This part
is intended to promote aggressive debt
collection, using for each debt all
available collection remedies. These
remedies are not listed in any
prescribed order to provide the Presidio
Trust with flexibility in determining
which remedies will be most efficient in
collecting the particular debt.

(f) Cross-servicing with the Treasury
Department. These regulations
authorize the Presidio Trust to enter a
cross-servicing agreement with the
Treasury Department under which the
Treasury Department will take
authorized action to collect debts owed
to the Presidio Trust.

§1011.3 Do these regulations adopt the
Federal Claims Collections Standards?

This part adopts and incorporates all
provisions of the FCCS. This part also
supplements the FCCS by prescribing
procedures consistent with the FCCS, as
necessary and appropriate for Presidio
Trust operations.

Subpart B—Procedures To Collect
Presidio Trust Debts

§1011.4 What notice will the Presidio
Trust send to a debtor when collecting a
debt?

(a) Notice requirements. The Presidio
Trust will aggressively collect debts.
The Presidio Trust will send at least one
written notice to a debtor informing the
debtor of the consequences of failing to
pay or otherwise resolve a debt. The
notice(s) will be sent to the debtor’s
most current address for the debtor in
the records of the Presidio Trust. Except
as otherwise provided in paragraph (b)
of this section, the written notice(s) will
explain to the debtor:

(1) The amount, nature and basis of
the debt;

(2) How interest, penalty charges and
administrative costs are added to the
debt, the date by which payment should
be made to avoid such charges, and that
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such assessments must be made unless
waived (see § 1011.5 of this part);

(3) The date by which payment is due
and that the debt will be considered
delinquent if payment is not received by
the Presidio Trust by the due date,
which date will not be less than 30 days
after the date of the notice, and the date
by which payment must be received by
the Presidio Trust to avoid the enforced
collection actions described in
paragraph (a)(6) of this section, which
date will not be less than 60 days after
the date of the notice;

(4) How the debtor may enter into a
written agreement to repay the debt
voluntarily under terms acceptable to
the Presidio Trust (see § 1011.6 of this
part);

(5) The name, address and telephone
number of a contact person within the
Presidio Trust;

(6) The Presidio Trust’s intention to
enforce collection if the debtor fails to
pay or otherwise resolve the debt, by
taking one or more of the following
actions:

(i) Offset the debtor’s federal
payments, including income tax
refunds, salary, certain benefit payments
(such as Social Security), retirement,
vendor, travel reimbursements and
advances, and other federal payments
(see §1011.10 through 1011.12 of this
part);

(ii) Refer the debt to a private
collection agency (see § 1011.15 of this
part);

(iii) Report the debt to a credit bureau
(see §1011.14 of this part);

(iv) Garnish the debtor’s wages
through administrative wage
garnishment (see § 1011.13 of this part);

(v) Refer the debt to the Department
of Justice to initiate litigation to collect
the debt (see § 1011.16 of this part);

(vi) Refer the debt to the FMS for
collection (see § 1011.9 of this part);

(7) That debts over 180 days
delinquent must be referred to the FMS
for the collection actions described in
paragraph (a)(6) of this section (see
§1011.9 of this part);

(8) How the debtor may inspect and/
or obtain copies of disclosable records
related to the debt;

(9) How the debtor may request a
review of the Presidio Trust’s
determination that the debtor owes a
debt.

(10) How a debtor may request a
hearing if the Presidio Trust intends to
garnish the debtor’s non-Federal wages
(see §1011.13(a) of this part), including:

(i) The method and time period for
requesting a hearing;

(ii) That the timely filing of a request
for a hearing on or before the 15th
business day following the date of the

notice will stay the commencement of
administrative wage garnishment, but
not necessarily other collection
procedures; and

(iii) The name and address of the
office to which the request for a hearing
should be sent.

(11) How a debtor who is a Federal
employee subject to Federal salary offset
may request a hearing (see § 1011.12(e)
of this part), including:

(i) The method and time period for
requesting a hearing;

(ii) That the timely filing of a request
for a hearing on or before the 15th
business day following the date of the
notice will stay the commencement of
salary offset, but not necessarily other
collection procedures;

(iii) The name and address of the
office to which the request for a hearing
should be sent;

(iv) That the Presidio Trust will refer
the debt to the debtor’s employing
agency or to the FMS to implement
salary offset, unless the employee files
a timely request for a hearing;

(v) That a final decision on the
hearing, if requested, will be issued at
the earliest practical date, but not later
than 60 days after the filing of the
request for a hearing, unless the
employee requests and the hearing
official grants a delay in the
proceedings;

(vi) That any knowingly false or
frivolous statements, representations, or
evidence may subject the Federal
employee to penalties under the False
Claims Act (31 U.S.C. 3729-3731) or
other applicable statutory authority, and
criminal penalties under 18 U.S.C. 286,
287, 1001, and 1002, or other applicable
statutory authority;

(vii) That unless prohibited by
contract or statute, amounts paid on or
deducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee; and

(viii) That proceedings with respect to
such debt are governed by 5 U.S.C. 5514
and 31 U.S.C. 3716;

(12) That the debtor may request a
waiver of the debt;

(13) That the debtor’s spouse may
claim the spouse’s share of a joint
income tax refund by filing Form 8379
with the IRS;

(14) That the debtor may exercise
other statutory or regulatory rights and
remedies available to the debtor;

(15) That the Presidio Trust may
suspend or revoke any licenses, permits,
leases, privileges or services for failure
to pay a debt (see § 1011.17 of this part);
and

(16) That the debtor should advise the
Presidio Trust of a bankruptcy

proceeding of the debtor or another
person liable for the debt being
collected.

(b) Exceptions to notice requirements.
The Presidio Trust may omit from a
notice to a debtor one or more of the
provisions contained in paragraphs
(a)(6) through (a)(16) of this section if
the Presidio Trust, in consultation with
its General Counsel, determines that any
provision is not legally required given
the collection remedies to be applied to
a particular debt.

(c) Respond to debtors. The Presidio
Trust will respond promptly to
communications from debtors.

§1011.5 What interest, penalty charges
and administrative costs will the Presidio
Trust add to a debt?

(a) Interest. (1) The Presidio Trust will
assess interest on all delinquent debts
unless prohibited by statute, regulation
or contract.

(2) Interest begins to accrue on all
debts from the date the debt becomes
delinquent. The Presidio Trust will
waive collection of interest if the debt
is paid within 30 days of the date on
which interest begins to accrue. The
Presidio Trust will assess interest at the
rate established by the Treasury
Department under 31 U.S.C. 3717,
unless a different rate is established by
a contract, repayment agreement or
statute. The Presidio Trust will notify
the debtor of the basis for the interest
rate assessed.

(b) Penalty. The Presidio Trust will
assess a penalty of not more than 6% a
year, or such other higher rate as
authorized by law, on any portion of a
debt that is delinquent for more than 90
days.

(c) Administrative costs. The Presidio
Trust will assess charges to cover
administrative costs incurred as a result
of the debtor’s failure to pay a debt
before it becomes delinquent.
Administrative costs include the costs
of processing and handling a debt,
obtaining a credit report, using a private
collection contractor, costs of a hearing
including, the costs of a hearing officer,
and service fees charged by a Federal
agency for collection activities
undertaken on behalf of the Presidio
Trust.

(d) Allocation of payments. A partial
or installment payment by a debtor will
be applied first to administrative costs,
second to outstanding penalty
assessments, third to accrued interest,
and fourth to outstanding debt
principal.

(e) Additional authority. The Presidio
Trust may have additional policies,
guidelines and procedures regarding
how interest, penalties and
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administrative costs are assessed on
particular types of debts. The Presidio
Trust will explain in the notice to the
debtor described in § 1011.4 of this part
how interest, penalties, administrative
costs and other charges are assessed,
unless the requirements are included in
a contract or repayment agreement.

(f) Waiver. (1) The Presidio Trust may
waive collection of all or part of accrued
interest, penalties and administrative
costs when it would be against equity
and good conscience or not in the
Presidio Trust’s best interest to collect
such charges.

(2) A decision to waive interest,
penalties or administrative costs may be
made at any time before a debt is paid.
However, unless otherwise provided in
these regulations, when these charges
have been collected before the waiver
decision, they will not be refunded.

(g) Accrual during suspension of debt
collection. In most cases, interest,
penalties and administrative costs will
continue to accrue during any period
when collection has been suspended for
any reason (for example, when the
debtor has requested a hearing). The
Presidio Trust may suspend accrual of
any or all of these charges when accrual
would be against equity and good
conscience or not in the Presidio Trust’s
best interest.

§1011.6 When will the Presidio Trust allow
a debtor to enter into a repayment
agreement?

(a) Voluntary repayment. In response
to a notice of a debt, the debtor may
propose to the Presidio Trust the
voluntary repayment of the debt in lieu
of the Presidio Trust taking other
collection actions under this part.

(b) Debtor’s request. The request from
the debtor must:

(1) Be in writing;

(2) Admit the existence of the entire
debt; and

(3) Either propose payment of the debt
(together with interest, penalties and
administrative costs) in a lump sum, or
set forth a proposed repayment
schedule.

(c) Repayment schedule. The Presidio
Trust will collect debts in one lump
sum whenever feasible. The Presidio
Trust may accept payment in regular
installments that bear a reasonable
relationship to the size of the debt.

(d) Repayment agreement. The
Presidio Trust will consider a request to
enter into a voluntary repayment
agreement in accordance with the FCCS.
The Presidio Trust may request
additional information from the debtor,
including financial statements, in order
to determine whether to enter into a
voluntary repayment agreement. The

Presidio Trust will set the necessary
terms of any repayment agreement. No
repayment agreement will be binding on
the Presidio Trust unless it is in writing
and signed by both the debtor and an
authorized Presidio Trust
representative. The Presidio Trust is not
required to enter into a repayment
agreement.

§1011.7 When will the Presidio Trust
compromise a debt?

(a) Authority. The Presidio Trust may
compromise a debt in accordance with
the FCCS and such procedures as the
Presidio Trust may adopt. (See
§1011.16 of this subpart).

(b) Report to IRS. The uncollected
portion of a debt owed to the Presidio
Trust that is not recovered as the result
of a compromise will be reported to the
IRS as income to the debtor in
accordance with IRS and Presidio Trust
procedures.

§1011.8 When will the Presidio Trust
suspend or terminate debt collection on a
debt?

If, after pursuing all appropriate
means of collection, the Presidio Trust
determines that a debt is uncollectible,
the Presidio Trust may suspend or
terminate debt collection activity in
accordance with the FCCS and the
Presidio Trust’s procedures.

§1011.9 When will the Presidio Trust
transfer a debt to the Financial Management
Service for collection?

(a) Cross-servicing. The Presidio Trust
will transfer any eligible debt that is
more than 180 days delinquent to the
FMS for debt collection services, a
process known as ‘“‘cross-servicing.” The
Presidio Trust may transfer debts
delinquent 180 days or less to the FMS
in accordance with the procedures
described in 31 CFR 285.12. The FMS
takes appropriate action to collect or
compromise the transferred debt, or to
suspend or terminate collection action
thereon, in accordance with the
statutory and regulatory requirements
and authorities applicable to the debt
and the collection action to be taken.
Appropriate action includes, without
limitation, contact with the debtor,
referral of the debt to the Treasury
Offset Program, private collection
agencies or the Department of Justice,
reporting of the debt to credit bureaus,
and administrative wage garnishment.

(b) Notice; certification. At least 60
days prior to transferring a debt to the
FMS, the Presidio Trust will send notice
to the debtor as required by § 1011.4 of
this part. The Presidio Trust will certify
to the FMS, in writing, that the debt is
valid, delinquent, legally enforceable
and that there are no legal bars to

collection. In addition, the Presidio
Trust will certify its compliance with all
applicable due process and other
requirements as described in this part
and other Federal laws.

(c) Treasury Offset Program. As part
of its debt collection process, the FMS
uses the Treasury Offset Program to
collect debts by administrative and tax
refund offset. The Treasury Offset
Program is a centralized offset program
administered by the FMS to collect
delinquent debts owed to Federal
agencies and states (including past-due
child support). Under the Treasury
Offset Program, before a federal
payment is disbursed, the FMS
compares the name and taxpayer
identification number (TIN) of the payee
with the names and TINs of debtors that
have been submitted by Federal
agencies and states to the Treasury
Offset Program database. If there is a
match, the FMS (or, in some cases,
another Federal disbursing agency)
offsets all or a portion of the federal
payment, disburses any remaining
payment to the payee, and pays the
offset amount to the creditor agency.
Federal payments eligible for offset
include, without limitation, income tax
refunds, salary, travel advances and
reimbursements, retirement and vendor
payments, and Social Security and other
benefit payments.

§1011.10 How will the Presidio Trust use
administrative offset (offset of non-tax
federal payments) to collect a debt?

(a) Centralized administrative offset
through the Treasury Offset Program. (1)
If not already transferred to the FMS
under § 1011.9 of this part, the Presidio
Trust will refer any eligible debt over
180 days delinquent to the Treasury
Offset Program for collection by
centralized administrative offset. The
Presidio Trust may refer any eligible
debt less than 180 days delinquent to
the Treasury Offset Program for offset.

(2) At least 60 days prior to referring
a debt to the Treasury Offset Program,
in accordance with paragraph (a)(1) of
this section, the Presidio Trust will send
notice to the debtor in accordance with
the requirements of § 1011.4 of this part.
The Presidio Trust will certify to the
FMS, in writing, that the debt is valid,
delinquent, legally enforceable and that
there are no legal bars to collection by
offset. In addition, the Presidio Trust
will certify its compliance with the
requirements described in this part.

(b) Non-centralized administrative
offset for a debt. (1) When centralized
administrative offset through the
Treasury Offset Program is not available
or appropriate, the Presidio Trust may
collect delinquent, legally enforceable
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debts through non-centralized
administrative offset. In these cases, the
Presidio Trust may offset a payment
internally or make an offset request
directly to a federal paying agency.

(2) At least 30 days prior to offsetting
a payment internally or requesting a
federal paying agency to offset a
payment, the Presidio Trust will send
notice to the debtor in accordance with
the requirements of § 1011.4 of this part.
When referring a debt for offset under
this paragraph (b), the Presidio Trust
will certify, in writing, that the debt is
valid, delinquent, legally enforceable
and that there are no legal bars to
collection by offset. In addition, the
Presidio Trust will certify its
compliance with these regulations
concerning administrative offset.

(c) Administrative review. The notice
described in § 1011.4 of this part will
explain to the debtor how to request an
administrative review of the Presidio
Trust determination that the debtor
owes a debt and how to present
evidence that the debt is not delinquent
or legally enforceable. In addition to
challenging the existence and amount of
the debt, the debtor may seek a review
of the terms of repayment. In most
cases, the Presidio Trust will provide
the debtor with a “paper hearing” based
upon a review of the written record,
including documentation provided by
the debtor. The Presidio Trust will
provide the debtor with a reasonable
opportunity for an oral hearing when
the debtor requests reconsideration of
the debt and the Presidio Trust
determines that the question of the
indebtedness cannot be resolved by
review of the documentary evidence, for
example, when the validity of the debt
turns on an issue of credibility or
veracity. Unless otherwise required by
law, an oral hearing under this section
is not required to be a formal
evidentiary hearing, although the
Presidio Trust will document all
significant matters presented at the
hearing. The Presidio Trust may
suspend collection through
administrative offset and/or other
collection actions pending the
resolution of a debtor’s dispute. The
Presidio Trust may establish policies,
guidelines and procedures concerning
the administrative review process
consistent with the FCCS and the
regulations in this section.

(d) Procedures for expedited offset.
Under the circumstances described by
the FCCS, the Presidio Trust may effect
an offset against a payment to be made
to the debtor prior to sending a notice
to the debtor, as described in §1011.4 of
this part, or completing the procedures
described in paragraph (b)(2) and (c) of

this section. The Presidio Trust will give
the debtor notice and an opportunity for
review as soon as practicable and
promptly refund any money ultimately
found not to have been owed to the
Government.

§1011.11 How will the Presidio Trust use
tax refund offset to collect a debt?

(a) Tax refund offset. In most cases,
the FMS uses the Treasury Offset
Program to collect debts by the offset of
tax refunds and other federal payments.
See § 1011.9(c) of this part. If not
already transferred to the FMS under
§1011.9 of this part, the Presidio Trust
will refer to the Treasury Offset Program
any delinquent, legally enforceable debt
for collection by tax refund offset.

(b) Notice; certification. At least 60
days prior to referring a debt to the
Treasury Offset Program, the Presidio
Trust will send notice to the debtor in
accordance with the requirements of
§1011.4 of this part. The Presidio Trust
will certify to the FMS’s Treasury Offset
Program, in writing, that the debt is
delinquent and legally enforceable in
the amount submitted and that the
Presidio Trust has made reasonable
efforts to obtain payment of the debt. In
addition, the Presidio Trust will certify
its compliance with all applicable due
process and other requirements
described in this part and other
applicable law.

(c) Administrative review. The notice
described in § 1011.4 of this part will
provide the debtor with at least 60 days
prior to the initiation of tax refund offset
to request an administrative review as
described in § 1011.10(c) of this part.
The Presidio Trust may suspend
collection through tax refund offset and/
or other collection actions pending the
resolution of the debtor’s dispute.

§1011.12 How will the Presidio Trust
offset a Federal employee’s salary to collect
a debt?

(a) Federal salary offset. (1) Salary
offset is used to collect debts owed to
the United States by Federal employees.
If a Presidio Trust employee owes a
debt, the Presidio Trust may offset the
employee’s federal salary to collect the
debt in the manner described in this
section. For information on how a
Federal agency other than the Presidio
Trust may collect a debt from the salary
of a Presidio Trust employee, see
§1011.21 and 1011.22, subpart C, of this
part.

(2) Nothing in this part requires the
Presidio Trust to collect a debt in
accordance with the provisions of this
section if Federal law allows otherwise.

(b) Centralized salary offset through
the Treasury Offset Program. As

described in § 1011.9(a) of this part, the
Presidio Trust will refer debts to the
FMS for collection by administrative
offset, including salary offset, through
the Treasury Offset Program.

(c) Non-centralized salary offset for
Treasury debts. The Presidio Trust may
collect delinquent debts through non-
centralized salary offset. In these cases,
the Presidio Trust may offset a payment
internally or make a request directly to
a paying agency to offset a salary
payment to collect a delinquent debt
owed by a Federal employee. At least 30
days prior to offsetting internally or
requesting a Federal agency to offset a
salary payment, the Presidio Trust will
send notice to the debtor in accordance
with the requirements of § 1011.4 of this
part. When referring a debt for offset,
the Presidio Trust will certify to the
paying agency, in writing, that the debt
is valid, delinquent and legally
enforceable in the amount stated, and
there are no legal bars to collection by
salary offset. In addition, the Presidio
Trust will certify that all due process
and other prerequisites to salary offset
have been met. See 5 U.S.C. 5514, 31
U.S.C. 3716(a), and this section for a
description of the process for salary
offset.

(d) When prior notice not required.
The Presidio Trust is not required to
provide prior notice to a Presidio Trust
employee when the following
adjustments are made:

(1) Any adjustment to pay arising out
of a Presidio Trust employee’s election
of coverage or a change in coverage
under a Federal benefits program
requiring periodic deductions from pay,
if the amount to be recovered was
accumulated over four pay periods or
fewer;

(2) A routine intra-agency adjustment
of pay that is made to correct an
overpayment of pay attributable to
clerical or administrative errors or
delays in processing pay documents, if
the overpayment occurred within the
four pay periods preceding the
adjustment, and, at the time of such
adjustment, or as soon thereafter as
practical, the individual is provided
written notice of the nature and the
amount of the adjustment and point of
contact for contesting such adjustment;
or

(3) Any adjustment to collect a debt
amounting to $50 or less, if, at the time
of such adjustment, or as soon thereafter
as practical, the individual is provided
written notice of the nature and the
amount of the adjustment and a point of
contact for contesting such adjustment.

(e) Hearing procedures. (1) Request
for a hearing. A Presidio Trust
employee who has received a notice that
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a debt will be collected by means of
salary offset may request a hearing
concerning the existence or amount of
the debt. The employee also may
request a hearing concerning the
amount proposed to be deducted from
the employee’s pay each pay period.
The employee must send any request for
hearing, in writing, to the office
designated in the notice described in
§1011.4(a)(11). The request must be
received by the designated office on or
before the 15th business day following
the employee’s receipt of the notice. The
employee must sign the request and
specify whether an oral or paper hearing
is requested. If an oral hearing is
requested, the employee must explain
why the matter cannot be resolved by
review of the documentary evidence
alone.

(2) Failure to submit timely request for
hearing. If the employee fails to submit
a request for hearing within the time
period described in paragraph (e)(1) of
this section, the employee will have
waived the right to a hearing, and salary
offset may be initiated. However, the
Presidio Trust may accept a late request
for hearing if the employee can show
that the late request was the result of
circumstances beyond the employee’s
control or because of a failure to receive
actual notice of the filing deadline.

(3) Hearing official. The Presidio
Trust hearing must be conducted by a
hearing official who is not under the
supervision or control of the Board of
Directors of the Presidio Trust. The
hearing official need not be an employee
of the Federal Government.

(4) Notice of hearing. After the
employee requests a hearing, a
designated hearing official will inform
the employee of the form of the hearing
to be provided. For oral hearings, the
notice will set forth the date, time and
location of the hearing. For paper
hearings, the notice will notify the
employee of the date by which the
employee should submit written
arguments to the designated hearing
official. The hearing official will give
the employee reasonable time to submit
documentation in support of the
employee’s position. The hearing
official will schedule a new hearing date
if requested by both parties. The hearing
official will give both parties reasonable
notice of the time and place of a
rescheduled hearing.

(5) Oral hearing. The hearing official
will conduct an oral hearing if the
official determines that the matter
cannot be resolved by review of
documentary evidence alone (for
example, when an issue of credibility or
veracity is involved). The hearing
official will determine the procedure for

the oral hearing, determining, for
example, the hearing length.

(6) Paper hearing. If the hearing
official determines that an oral hearing
is not necessary, the official will make
the determination based upon a review
of the available written record,
including any documentation submitted
by the employee in support of the
employee’s position.

(7) Date of decision. The hearing
official will issue a written opinion
setting forth the decision, based upon
documentary evidence and information
developed at the hearing, as soon as
practicable after the hearing.

(8) Final agency action. The hearing
official’s decision will be final.

(f) Salary offset process. (1)
Determination of disposable pay. The
Presidio Trust payroll office will
determine the amount of the employee’s
disposable pay (as defined in § 1011.1 of
this part) and will implement salary
offset.

(2) When salary offset begins.
Deductions will begin within three
official pay periods.

(3) Amount of salary offset. The
amount to be offset from each salary
payment will be up to 15% of the
employee’s disposable pay, as follows:

(i) If the amount of the debt is equal
to or less than 15% of the disposable
pay. such debt generally will be
collected in one lump sum payment;

(ii) Installment deductions will be
made over a period of no greater than
the anticipated period of employment.
An installment deduction will not
exceed 15% of the disposable pay from
which the deduction is made unless the
employee has agreed in writing to the
deduction of a greater amount.

(4) Final salary payment. After the
employee’s employment with the
Presidio Trust ends, the Presidio Trust
may make a lump sum deduction
exceeding 15% of disposable pay from
any final salary or other payments in
order to satisfy a debt.

§1011.13 How will the Presidio Trust use
administrative wage garnishment to collect
a debt from a debtor’s wages?

(a) Authority and process. The
Presidio Trust is authorized to collect
debts from a debtor’s wages by means of
administrative wage garnishment in
accordance with the requirements of the
FCCS and other applicable law. This
part adopts and incorporates all of the
provisions of 31 CFR 285.11 concerning
administrative wage garnishment,
including the hearing procedures
described therein. The Presidio Trust
may use administrative wage
garnishment to collect a delinquent debt
unless the debtor is making timely

payments under an agreement to pay the
debt in installments (see § 1011.6 of this
part). At least 30 days prior to initiating
an administrative wage garnishment, the
Presidio Trust will send notice to the
debtor in accordance with the
requirements of § 1011.4 of this part,
including the requirements of
§1011.4(a)(10) of this part. For debts
referred to the FMS under § 1011.9 of
this part, the Presidio Trust may
authorize the FMS to send a notice
informing the debtor that administrative
wage garnishment will be initiated and
how the debtor may request a hearing as
described in § 1011.4(a)(10) of this part.
If a debtor makes a timely request for a
hearing, administrative wage
garnishment will not begin until a
hearing is held and a decision is sent to
the debtor. If a debtor’s hearing request
is not timely, the Presidio Trust may
suspend collection by administrative
wage garnishment. All travel expenses
incurred by the debtor in connection
with an in-person hearing will be borne
by the debtor.

(b) Not applicable to federal salary
offset. This section does not apply to
federal salary offset, the process by
which the Presidio Trust collects debts
from the salaries of Federal employees
(see §1011.12 of this part).

§1011.14 How will the Presidio Trust
report debts to credit bureaus?

The Presidio Trust will report
delinquent debts to credit bureaus in
accordance with the provisions of 31
U.S.C. 3711(e) and the FCCS. At least 60
days prior to reporting a delinquent debt
to a consumer reporting agency, the
Presidio Trust will send notice to the
debtor in accordance with the
requirements of § 1011.4 of this part.
The Presidio Trust may authorize the
FMS to report to credit bureaus those
delinquent debts that have been
transferred to the FMS under § 1011.9 of
this part.

§1011.15 How will the Presidio Trust refer
debts to private collection contractors?

The Presidio Trust will transfer
delinquent debts to the FMS to obtain
debt collection services provided by
private collection contractors. See
§1011.9 of this part.

§1011.16 When will the Presidio Trust
refer debts to the Department of Justice?
(a) Compromise or suspension or
termination of collection activity. The
Presidio Trust will refer debts having a
principal balance over $100,000, or such
higher amount as authorized by the
Attorney General, to the Department of
Justice for approval of any compromise
of a debt or suspension or termination
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of collection activity. See the FCCS and
§1011.7 and 1011.8 of this part.

(b) Litigation. The Presidio Trust will
promptly refer to the Department of
Justice for litigation delinquent debts on
which aggressive collection activity has
been taken in accordance with this part
that the Presidio Trust determines
should not be compromised, and on
which collection activity should not be
suspended or terminated. The Presidio
Trust may authorize the FMS to refer to
the Department of Justice for litigation
those delinquent debts that have been
transferred to the FMS under § 1011.9 of
this part.

§1011.17 Will a debtor who owes a debt
be ineligible for Presidio Trust licenses,
permits, leases, privileges or services?

Unless prohibited by law, the Presidio
Trust may terminate, suspend or revoke
licenses, permits, leases (subject to the
terms of the leases), or other privileges
or services for any inexcusable or
willful failure of a debtor to pay a debt.
The Presidio Trust may establish
guidelines and procedures governing
termination, suspension and revocation
for delinquent debtors. If applicable, the
Presidio Trust will advise the debtor in
the notice required by § 1011.4 of this
part of the Presidio Trust’s ability to
suspend or revoke licenses, permits or
privileges.

§1011.18 How does a debtor request a
special review based on a change in
circumstances such as catastrophic iliness,
divorce, death or disability?

(a) Material change in circumstances.
A debtor who owes a debt may, at any
time, request a special review by the
Presidio Trust of the amount of any
offset, administrative wage garnishment
or voluntary payment, based on
materially changed circumstances
beyond the control of the debtor such
as, without limitation, catastrophic
illness, divorce, death or disability.

(b) Inability to pay. For purposes of
this section, in determining whether an
involuntary or voluntary payment
would prevent the debtor from meeting
essential subsistence expenses (costs
incurred for food, housing, clothing,
transportation and medical care), the
debtor must submit a detailed statement
and supporting documents for the
debtor, and the debtor’s dependents,
indicating:

(1) Income from all sources;

(2) Assets;

(3) Liabilities;

(4) Number of dependents;

5) Expenses for food, housing,
thing and transportation;
6) Medical expenses; and

(
clo
(
(7) Exceptional expenses, if any.

(c) Alternative payment arrangement.
If the debtor requests a special review
under this section, the debtor must
submit an alternative proposed payment
schedule and a statement to the Presidio
Trust, with supporting documents,
showing why the current offset,
garnishment or repayment schedule
imposes an extreme financial hardship
on the debtor. The Presidio Trust will
evaluate the statement and
documentation and determine whether
the current offset, garnishment or
repayment schedule imposes extreme
financial hardship on the debtor. The
Presidio Trust will notify the debtor in
writing of such determination,
including, if appropriate, a revised
offset, garnishment or payment
schedule. If the special review results in
a revised offset, garnishment or
repayment schedule, the Presidio Trust
will notify the appropriate agency or
other persons about the new terms.

§1011.19 Will the Presidio Trust issue a
refund if money is erroneously collected on
a debt?

The Presidio Trust will promptly
refund to a debtor any amount collected
on a debt when the debt is waived or
otherwise found not to be owed to the
United States, or as otherwise required
by law. Refunds under this part will not
bear interest unless required by law.

§1011.20 Will the Presidio Trust’s failure
to comply with these regulations be a
defense to a debt?

No, the failure of the Presidio Trust to
comply with any standard in the FCCS,
these regulations or such other
procedures of the Presidio Trust will not
be available to any debtor as a defense.

Subpart C—Procedures for Offset of
Presidio Trust Payments To Collect
Debts Owed to Other Federal Agencies

§1011.21 How do other Federal agencies
use the offset process to collect debts from
payments issued by the Presidio Trust?
(a) Offset of Presidio Trust payments
to collect debts owed to other Federal
agencies. (1) In most cases, Federal
agencies submit eligible debts to the
Treasury Offset Program to collect
delinquent debts from payments issued
by other Federal agencies, a process
known as “centralized offset.” When
centralized offset is not available or
appropriate, any Federal agency may
ask the Presidio Trust (when acting as
a paying agency) to collect a debt owed
to such agency by offsetting funds
payable to a debtor by the Presidio
Trust, including salary payments issued
to the Presidio Trust employees. This
section and § 1011.22 of this subpart C
apply when a Federal agency asks the

Presidio Trust to offset a payment
issued by the Presidio Trust to a person
who owes a debt to the United States.

(2) This subpart C does not apply to
the collection of debts through tax
refund offset.

(b) Administrative offset (including
salary offset); certification. The Presidio
Trust will initiate a requested offset
only upon receipt of written
certification from the creditor agency
that the debtor owes the delinquent,
legally enforceable debt in the amount
stated, and that the creditor agency has
fully complied with all applicable due
process and other requirements, and the
creditor agency’s regulations, as
applicable. Offsets will continue until
the debt is paid in full or otherwise
resolved to the satisfaction of the
creditor agency.

(c) Where a creditor agency makes
requests for offset. Requests for offset
under this section must be sent to the
Presidio Trust, ATTN: Chief Financial
Officer, P.O. Box 29052, San Francisco,
CA 94129-0052.

(d) Incomplete certification. The
Presidio Trust will return an incomplete
debt certification to the creditor agency
with notice that the creditor agency
must comply with paragraph (b) of this
section before action will be taken to
collect a debt from a payment issued by
the Presidio Trust.

(e) Review. The Presidio Trust is not
authorized to review the merits of the
creditor agency’s determination with
respect to the amount or validity of the
debt certified by the creditor agency.

(f) When the Presidio Trust will not
comply with offset request. The Presidio
Trust will comply with the offset
request of another agency unless the
Presidio Trust determines that the offset
would not be in the best interests of the
United States, or would otherwise be
contrary to law.

(g) Multiple debts. When two or more
creditor agencies are seeking offsets
from payments made to the same
person, or when two or more debts are
owed to a single creditor agency, the
Presidio Trust may determine the order
in which the debts will be collected or
whether one or more debts should be
collected by offset simultaneously.

(h) Priority of debts owed to the
Presidio Trust. For purposes of this
section, debts owed to the Presidio
Trust generally take precedence over
debts owed to other agencies. The
Presidio Trust may determine whether
to pay debts owed to other agencies
before paying a debt owed to the
Presidio Trust. The Presidio Trust will
determine the order in which the debts
will be collected based on the best
interests of the United States.
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§1011.22 What does the Presidio Trust do
upon receipt of a request to offset the
salary of a Presidio Trust employee to
collect a debt owed by the employee to
another Federal agency?

(a) Notice to the Presidio Trust
employee. When the Presidio Trust
receives proper certification of a debt
owed by one of its employees, the
Presidio Trust will begin deductions
from the employee’s pay at the next
officially established pay interval. The
Presidio Trust will send a written notice
to the employee indicating that a
certified debt claim has been received
from the creditor agency, the amount of
the debt claimed to be owed to the
creditor agency, the date deductions
from salary will begin, and the amount
of such deductions.

(b) Amount of deductions from a
Presidio Trust employee’s salary. The
amount deducted under § 1011.21(b) of
this part will be the lesser of the amount
of the debt certified by the creditor
agency or an amount up to 15% of the
debtor’s disposable pay. Deductions will
continue until the Presidio Trust knows
that the debt is paid in full or until
otherwise instructed by the creditor
agency. Alternatively, the amount offset
may be an amount agreed upon, in
writing, by the debtor and the creditor
agency. See § 1011.12(g) (salary offset
process).

(c) When the debtor is no longer
employed by the Presidio Trust. (1)
Offset of final and subsequent
payments. If the Presidio Trust
employee retires or resigns or if his or
her employment ends before collection
of the debt is complete, the Presidio
Trust will continue to offset up to 100%
of an employee’s subsequent payments
until the debt is paid or otherwise
resolved. Such payments include a
debtor’s final salary payment, lump-sum
leave payment, and other payments
payable to the debtor by the Presidio
Trust.

(2) Notice to the creditor agency. If the
employee’s employment with the
Presidio Trust terminates before the
debt is paid in full, the Presidio Trust
will certify to the creditor agency the
total amount of its collection. If the
Presidio Trust is aware that the
employee is entitled to payments from
the Civil Service Retirement and
Disability Fund, Federal Employee
Retirement System, or other similar
payments, the Presidio Trust will
provide written notice to the agency
making such payments that the debtor
owes a debt (including the amount) and
that the provisions of 5 CFR 550.1109
have been fully complied with. The
creditor agency is responsible for
submitting a certified claim to the

agency responsible for making such
payments before collection may begin.
Generally, creditor agencies will collect
such monies through the Treasury
Offset Program as described in
§1011.9(c) of this part.

(3) Notice to the debtor. The Presidio
Trust will provide to the debtor a copy
of any notices sent to the creditor
agency under paragraph (c)(2) of this
section.

(d) When the debtor transfers to
another Federal agency. (1) Notice to the
creditor agency. If the debtor transfers to
another Federal agency before the debt
is paid in full, the Presidio Trust will
notify the creditor agency and will
certify the total amount of its collection
on the debt. The Presidio Trust will
provide a copy of the certification to the
creditor agency. The creditor agency is
responsible for submitting a certified
claim to the debtor’s new employing
agency before collection may begin.

(2) Notice to the debtor. The Presidio
Trust will provide to the debtor a copy
of any notices and certifications sent to
the creditor agency under paragraph
(d)(1) of this section.

(e) Request for hearing official. The
Presidio Trust will provide a hearing
official upon the creditor agency’s
request with respect to the Presidio
Trust employee.

[FR Doc. 05-14794 Filed 8—3-05; 8:45 am]
BILLING CODE 4310-4R-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 202
[Docket No. RM 2005-9]

Preregistration of Certain Unpublished
Copyright Claims

AGENCY: Library of Congress, Copyright
Office.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Copyright Office is
supplementing its Notice of Proposed
Rulemaking on preregistration of
copyright claims, issued July 22, 2005.
That notice proposed procedures to
preregister any unpublished work being
prepared for commercial distribution
that is in a class of works determined by
the Register of Copyrights to have had

a history of pre-release infringement.
Today’s notice seeks information as to
whether persons filing the electronic—
only preregistration form prescribed by
the Copyright Office will experience
difficulties if it is necessary to use

Microsoft’s Internet Explorer web
browser in order to preregister a work.
DATES: Comments are due no later than
August 22, 2005. Reply comments are
due no later than September 7, 2005.
ADDRESSES: If hand delivered by a
private party, an original and five copies
of any comment should be brought to
Room LM-401 of the James Madison
Memorial Building between 8:30 a.m.
and 5 p.m. and the envelope should be
addressed as follows: Office of the
General Counsel, U.S. Copyright Office,
James Madison Memorial Building,
Room LM—401, 101 Independence
Avenue, SE., Washington, DC 20559—
6000. If hand delivered by a commercial
courier, an original and five copies of
any comment must be delivered to the
Congressional Courier Acceptance Site
located at Second and D Streets, NE.,
Washington, DC, between 8:30 a.m. and
4 p.m. The envelope should be
addressed as follows: Copyright Office
General Counsel, Room LM—403, James
Madison Memorial Building, 101
Independence Avenue, SE.,
Washington, DC. If sent by mail, an
original and five copies of any comment
should be addressed to: Copyright GC/
I&R, P.O. Box 70400, Southwest Station,
Washington, DC 20024—0400.
Comments may not be delivered by
means of overnight delivery services
such as Federal Express, United Parcel
Service, etc., due to delays in processing
receipt of such deliveries.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Charlotte Douglass, Principal Legal
Advisor, P.O. Box 70400, Washington,
DC 20024-0400, Telephone (202) 707—
8380. Telefax: (202) 707—8366.
SUPPLEMENTARY INFORMATION: In
accordance with the Artists’ Rights and
Theft Prevention Act of 2005 (the ART
Act), Title I of the Family Entertainment
and Copyright Act, Pub. L. No. 109-9,
119 Stat. 218, the Copyright Office
recently proposed implementing
regulations for preregistration of eligible
copyright claims. 70 FR 42286 (July 22,
2005). To be eligible for preregistration,
a work must be unpublished, in the
process of being prepared for
commercial distribution, and in a class
of works that the Register of Copyrights
determines has had a history of
copyright infringement.

Section 104 of the ART Act directs
that preregistration procedures must be
in place by October 24, 2005. 17 U.S.C.
408(f)(1). To comply with this time
frame and to facilitate efficient
processing of preregistration claims,
inter alia, the proposed rule calls for
filing such claims by electronic means
only. At this point in the process of
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developing the Copyright Office’s
system for online preregistration, it is
not entirely clear whether the system
will be compatible with web browsers
other than Microsoft Internet Explorer
versions 5.1 and higher. Filers of
preregistration applications will be able
to employ these Internet Explorer
browsers successfully. Support for
Netscape 7.2, Firefox 1.0.3, and Mozilla
1.7.7 is planned but will not be
available when preregistration goes into
effect. Present users of these browsers
may experience problems when filing
claims.

In order to ensure that preregistration
can be implemented in a smoothly
functioning and timely manner, the
Office now seeks comments that will
assist it in determining whether any
eligible parties will be prevented from
preregistering a claim due to browser
requirements of the preregistration
system. Therefore, this notice seeks
information whether any potential
preregistration filers would have
difficulties using Internet Explorer
(version 5.1 or higher) to file
preregistration claims, and if so, why.
More generally, in the interest of
achieving support for browsers in the
Office’s preregistration processing
environment, this notice inquires
whether (and why) an eligible party
who anticipates preregistering a claim
on the electronic—only form will not be
able to use Internet Explorer to do so,
or will choose not to preregister if it is
necessary to use Internet Explorer.

The Office requests that responses to
this supplemental notice of inquiry be
made part of the responders’ comments
on the July 22nd Notice of Proposed
Rulemaking. Whether or not
accompanied by comments on the
proposed rule, the response to this
notice of inquiry should be submitted
by the due dates for comment on the
Notice of Proposed Rulemaking, i.e., no
later than August 22, 2005, with reply
comments due no later than September
7, 2005.

Dated: August 1, 2005.
Tanya Sandros,
Associate General Counsel.
[FR Doc. 05-15458 Filed 8—3—05; 8:45 am]
BILLING CODE 1410-30-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 402

[CMS—-6019-P]

RIN 0938-AN48

Medicare Program; Revised Civil
Money Penalties, Assessments,

Exclusions, and Related Appeals
Procedures

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule sets forth
the general requirements and
procedures that would allow certain
entities who are identified for exclusion
from the Medicare program to request
that CMS act on their behalf to
recommend to the Inspector General
that their exclusion from Medicare be
waived because of a hardship that
would result on Medicare beneficiaries.
This proposed rule would implement
section 949 of the Medicare Prescription
Drug, Improvement, and Modernization
Act of 2003 (MMA).

DATES: To be assured consideration,
comments must be received at the
appropriate address, as provided below,
no later than 5 p.m. on October 3, 2005.

ADDRESSES: In commenting, please refer
to file code CMS—6019—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
three ways (no duplicates, please):

1. Electronically. You may submit
electronic comments on specific issues
in this regulation to http://
www.cms.hhs.gov/regulations/
ecomments. (Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word.)

2. By mail. You may mail written
comments (one original and two copies)
to the following address ONLY: Centers
for Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—-6019-P, P.O.
Box 8010, Baltimore, MD 21244—-8010.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period to one of the following
addresses. If you intend to deliver your
comments to the Baltimore address,

please call telephone number (410) 786—
9994 in advance to schedule your
arrival with one of our staff members.
Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201; or 7500
Security Boulevard, Baltimore, MD
21244-1850.

Because access to the interior of the
HHH Building is not readily available to
persons without Federal government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock
is available for persons wishing to retain
a proof of filing by stamp in and
retaining an extra copy of the comments
being filed.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
could be considered late.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT: Joel
Cohen, (410) 786-3349.

SUPPLEMENTARY INFORMATION:

Submitting Comments: We welcome
comments from the public on all issues
set forth in this rule to assist us in fully
considering issues and developing
policies. You can assist us by
referencing the file code CMS-6019-P
and the specific “issue identifier” that
precedes the section on which you
choose to comment.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. CMS posts all electronic
comments received before the close of
the comment period on its public
website as soon as possible after they
have been received. Hardcopy
comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. The Web site address is: http://
www.gpoaccess.gov/fr/index.html.
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I. Background

[If you choose to comment on issues in this
section, please include the caption
“BACKGROUND?” at the beginning of your
comments.]

Section 1128A of the Social Security
Act (the Act) authorizes the Secretary of
Health and Human Services to impose
civil money penalties (CMPs),
assessments, and/or exclusion from the
Medicare program for certain health
care facilities, practitioners, suppliers or
other entities under prescribed
circumstances. Exclusion, as defined in
42 CFR 402.3, provides the ultimate
enforcement tool for agencies
attempting to establish compliance with
legal and program standards, and is
used in addition to potential civil,
criminal, and/or administrative
proceedings.

The Congress has significantly
increased both the number and types of
circumstances under which the
Secretary may impose an exclusion of a
provider or an entity from the Medicare
and State health care programs. The
Secretary has delegated the authority for
these provisions to either the Office of
the Inspector General (OIG) or the
Centers for Medicare & Medicaid
Services (CMS). The exclusion
authorities delegated to the OIG address
fraud, misrepresentation, or
falsification, while those delegated to us
address noncompliance with
programmatic or regulatory
requirements. However, the OIG has the
authority to impose an exclusion and to
prosecute cases involving exclusions
that were delegated to us, if CMS and
the OIG jointly determine it to be in the
interest of economy, efficiency, or
effective coordination of activities. The
determination may be made either on a
case-by-case basis, or for all cases
brought under a particular listed
authority.

On December 14, 1998, we published
a final rule (63 FR 68687) delineating
the procedures for pursuing CMPs and
assessments. That final rule added a
new part 402 to title 42, chapter IV of
the Code of Federal Regulations (CFR) to
incorporate our CMP and assessment
authorities. We did not address
exclusions in that final rule, but we did
reserve subpart C to incorporate this
information in the future.

In the December 14, 1998 final rule,
we indicated that our procedures for
imposing the CMPs and assessment
authorities delegated to us were based
on the procedures that the OIG
delineated in 42 CFR part 1003. We also
made the OIG’s hearing and appeal
procedures set forth in 42 CFR part 1005

effective for the CMP, assessment, and
exclusion authorities delegated to CMS.

On July 23, 2004, we published a
proposed rule in the Federal Register
(69 FR 43956), delineating the
procedures for pursuing exclusions. It is
our intent to respond to the public
comments we received from the July 3,
2004 proposed rule and this rule in a
single final rule.

Section 949 of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA) (Pub.
L. 108-173) amended section
1128(c)(3)(B) of the Act to indicate that,
“Subject to subparagraph (g), in the case
of an exclusion under subsection (a), the
minimum period of exclusion shall not
be less than 5 years, except that, upon
the request of the administrator of a
Federal health care program (as defined
in section 1128B(f)) who determines
that the exclusion would impose a
hardship on individuals entitled to
benefits under Part A of title XVIII or
enrolled under Part B of such title, or
both, the Secretary may, after consulting
with the Inspector General of the
Department of Health and Human
Services, waive the exclusion under
subsection (a)(1), (a)(3), or (a)(4) with
respect to that program in the case of an
individual or entity that is the sole
community physician or sole source of
essential specialized services in the
community.” The Conference
Agreement accompanying the MMA
clarifies the intent of the statutory
requirement that a hardship
determination be made before a waiver
is approved.

II. Provisions of the Proposed Rule

[If you choose to comment on issues in this
section, please include the caption
“PROVISIONS OF THE PROPOSED RULE”
at the beginning of your comments.]

This proposed rule would amend part
402, by adding to subpart C, a new
section that establishes the general
requirements and procedures
concerning our authority to request a
waiver of exclusion, for an excluded
person, from Medicare exclusions that
are imposed by the OIG.

Specifically, we are proposing to add
the following provision to subpart C:

e Section 402.308, Waivers of
Exclusions.

This section provides the basis and
purpose for the excluded person to
make a request to us. This subpart also
sets forth the requirements that must be
met by the excluded person in order for
us to make a request to the OIG of a
waiver to the exclusion. The statute
specifies the basis upon which a request
of waiver for an exclusion must be
based, but provides few details

regarding the administrative decision-
making process.

We will consider any supportive
information submitted by the
respondent. We will not limit nor
suggest what type of information may be
presented. However, while the burden
to present convincing information is left
to the discretion of the respondent, we
will initiate our own validation of the
facts presented. During this analysis, we
may require the person to furnish
additional, specific information, and
authorization to obtain information from
private health insurers, peer review
organizations (including, but not limited
to, Quality Improvement Organizations),
and others as necessary to determine the
validity of the facts provided.

It is our interpretation that unless a
hardship (defined for purposes of
§402.308 as something that negatively
affects Medicare beneficiaries and
results from the imposition of an
exclusion, because the excluded person
is the sole community physician or sole
source of essential specialized services
in the Medicare community) is met, no
requests for a waiver of Medicare
exclusion will be considered or
forwarded to the OIG by CMS. Our
decision is not subject to administrative
or judicial review. Furthermore, a
request made by CMS to the OIG does
not automatically grant a waiver. The
final decision is that of the OIG as
defined in § 1001.1801 of the OIG’s
regulations.

II1. Collection of Information
Requirements

The collection of information
requirements at 5 CFR part 1320 are
applicable to requirements affecting 10
or more entities. While this proposed
rule contains information collection
requirements, because we believe that
these requirements will affect less than
10 entities, we believe that these
collection requirements are exempt from
OMB for review and approval, as
specified at 5 CFR 1320.3(c)(4).
Consequently, this proposed rule need
not be reviewed by the Office of
Management and Budget under the
authority of the Paperwork Reduction
Act of 1995.

IV. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
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respond to the major comments in the
preamble to that document.

V. Regulatory Impact Statement

We have examined the impacts of this
proposed rule as required by Executive
Order 12866 (September 1993,
Regulatory Planning and Review), the
Regulatory Flexibility Act (RFA)
(September 19, 1980, Pub. L. 96—354),
Executive Order 13132 (August 4, 1999,
Federalism), and the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1532).

Executive Order 12866 directs
agencies taking “‘significant regulatory
action” to reflect consideration of all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).
This proposed rule is not a significant
regulatory action as defined by section
3(f) of Executive Order 12866. We
believe that there are no significant
costs associated with this proposed rule
that would impose any mandates on
State, local or tribal governments, or the
private sector that would result in an
expenditure of $100 million in any
given year. Since most program
participants comply with the statutory
and regulatory requirements making
unnecessary the imposition of an
exclusion from Medicare, Medicaid and,
where applicable, other Federal health
care programs, we do not anticipate
more than a de minimis economic
impact as a result of this proposed rule.
Further, any impact that may occur
would only affect those limited few
individuals or entities that engage in
prohibited behavior. We do not
anticipate any savings or costs as a
result of this proposed rule.

The RFA (15 U.S.C. 603(a)), as
modified by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA) (Pub. L. 104-121),
requires agencies to determine whether
the proposed rule would have a
significant economic impact on a
substantial number of small entities
and, if so, to identify in the notice of
proposed rulemaking any regulatory
options that could mitigate the impact
of the proposed regulation on small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
government jurisdictions. Most
hospitals and most other providers and

suppliers are small entities, either by
nonprofit status or by having revenues
of $26 million or less annually.
Individuals and States are not included
in the definition of a small entity. We
believe that any impact as a result of the
proposed rule would be minimal, since,
as mentioned above, the only
individuals or entities affected would be
those limited few who have engaged in
prohibited conduct and were excluded
from the Medicare program by the OIG.
Since the vast majority of program
participants comply with statutory and
regulatory requirements and are not
excluded from the Medicare program,
any aggregate economic impact would
not be significant.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds. We do not believe
a regulatory impact analysis is required
here because, for the reasons stated
above concerning our obligations under
the RFA and SBREFA, this proposed
rule would not have a significant impact
on the operations of a substantial
number of small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. We
believe that there are no significant
costs associated with this technical rule
that would impose any mandates on
State, local, or tribal governments, or the
private sector that would result in an
expenditure of $110 million in any
given year.

As was previously mentioned, since
the majority of program participants
comply with statutory and regulatory
requirements and are not excluded from
the Medicare program, any aggregate
economic impact would not be
significant.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it publishes a proposed
rule (and subsequent final rule) that
imposes substantial direct requirement
costs on State and local governments,
preempts State law, or otherwise has
Federalism implications. We have
determined that this proposed rule
would not significantly affect the rights,

roles, or responsibilities of the States.
This rule would not impose substantial
direct requirement costs on State or
local governments, preempt State law,
or otherwise implicate Federalism.

In accordance with the provisions of
Executive Order 12866, the Office of
Management and Budget reviewed this
regulation.

List of Subjects in 42 CFR Part 402

Administrative practice and
procedure, Health facilities, Health
professions, Medicaid, Medicare,
Penalties.

For the reasons stated in the
preamble, the Centers for Medicare &
Medicaid Services proposes to amend
42 CFR chapter IV as set forth below:

PART 402—CIVIL MONEY PENALTIES,
ASSESSMENTS, AND EXCLUSIONS

Subpart C—Exclusions

1. The authority citation for part 402
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

2. Part 402, subpart C is amended by
adding §402.308 to read as follows:

§402.308 Waivers of exclusions.

(a) Basis. Section 1128(c)(3)(B) of the
Act specifies that in the case of an
exclusion from participation in the
Medicare program based upon section
1128(a)(1), (a)(3), or (a)(4) of the Act, the
individual may request that CMS
present, on his or her behalf, a request
to the OIG for a waiver of the exclusion.

(b) Definition. For purposes of this
part:

(1) Excluded person has the same
meaning as a ‘“person” as defined in
§402.3 who meets for the purposes of
this subpart, the definition of the term
“exclusion” in § 402.3.

(2) Hardship for purposes of this
section means something that negatively
affects Medicare beneficiaries and
results from the imposition of an
exclusion, because the excluded person
is the sole community physician or sole
source of essential specialized services
in the Medicare community.

(c) General rule. If CMS determines
that a hardship as defined in paragraph
(b)(2) of this section results from
exclusion of an affected person from the
Medicare program, CMS may consider
and may make a recommendation to the
Inspector General for waiver of the
Medicare exclusion.

(d) Submission and content of a
waiver of exclusion request. An
excluded person must submit a request
for waiver of exclusion in writing to
CMS that includes the following:
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(1) A copy of the exclusion notice
from the OIG.

(2) A statement requesting that CMS
present a waiver of exclusion request to
the OIG on his or her behalf.

(3) A statement that he or she is the
sole community physician or sole
source of essential specialized services
in the community.

(4) Documentation to support the
statement in paragraph (d)(3) of this
section.

(e) Processing of waiver of exclusion
requests. CMS processes a request for a
waiver of exclusion as follows:

(1) Notifies the submitter that the
waiver of exclusion request has been
received.

(2) Reviews and validates all
submitted documents.

(3) During its analysis, CMS may
require additional, specific information,
and authorization to obtain information
from private health insurers, peer
review organizations (including, but not
limited to, Quality Improvement
Organizations), and others as necessary
to determine validity.

(4) Makes a determination regarding
whether or not to submit the waiver of
exclusion request to the OIG based on
review and validation of the submitted
documents.

(5) If CMS elects to submit the waiver
of exclusion request to the OIG, CMS
copies the excluded person on the
request.

(6) If CMS denies the request, then
CMS notifies the excluded person of the
decision and specifies the reason(s) for
the decision.

(f) Administrative or judicial review.
A determination rendered under
paragraph (e)(3) of this section is not
subject to administrative or judicial
review.

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: April 8, 2005.
Mark B. McClellan,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: April 15, 2005.
Michael O. Leavitt,
Secretary.
[FR Doc. 05-15291 Filed 8—3-05; 8:45 am]
BILLING CODE 4120-01-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Kaibab National Forest; North Kaibab
Ranger District; Jacob Ryan
Vegetation Management

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Jacob Ryan Vegetation
Management project would perform
vegetation treatments on approximately
30,000 acres around Jacob Lake in
Northern Arizona. The proposal would
conduct ponderosa pine individual tree
selection and group selection,
commercial thinning, with ponderosa
pine precommercial thinning of
saplings, meadow restoration, fuels
reduction, fuel break maintenance,
hazard tree removal, and old growth and
wildlife habitat management. This
proposal would enhance habitat for the
northern goshawk and its prey species
by providing a mix of cover and more
open foraging areas in accordance with
the Kaibab National Forest Land and
Resource Management Plan; reduce the
fuel loading across the planning area;
maintain fuelbreaks designed to slow
the spread of wildfire; reduce the
likelihood of ice on highway U.S.
Highways 89A and 67 by removing trees
that shade the highway; decrease the
sources of dwarf mistletoe infection
where they threaten the maintenance or
attainment of desired forest structure;
and remove young trees from selected
areas that were formerly meadows.
DATES: The draft environmental impact
statement is expected August 2005 and
the final environmental impact
statement is expected January 2006.
ADDRESSES: Send written comments to
Jill Leonard, District Ranger, North
Kaibab Ranger District, 430 South Main
Fredonia, AZ 86022. For further
information, mail correspondence to
Jonathan M. Beck, Environmental

Coordinator, North Kaibab Ranger
District, 430 South Main Fredonia, AZ
86022.

FOR FURTHER INFORMATION CONTACT:
Jonathan M. Beck, Environmental
Coordinator, North Kaibab Ranger
District, Forest Service USDA (see
ADDRESSES above).

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The Landscape Assessment for Jacob-
Lake Planning Area identified the
existing and desired conditions within
the Jacob Ryan planning area. There is
a need to modify the forest vegetation to
put it on a trajectory toward the desired
conditions for: (1) Reduced tree density
(as defined by the Kaibab National
Forest Land and Resource Management
Plan (KNFLRMP)—e.g., because the
existing vegetative structural stages
(VSS) differ from the percentages
recommended in the KNFLMP; (2)
Sustained old growth forest, (3)
Enhanced wildlife habitat (northern
goshawk, goshawk prey species and
other species), (4) Reduced wildfire risk;
and (5) Improved scenic integrity and in
turn recreation opportunities. This
action responds to the goals and
objectives outlined in the Kaibab
National Forest, Forest Plan.

Proposed Action

The Jacob Ryan Planning Area is
located in the northern part of the North
Kaibab Ranger District, Coconino
County, Arizona; Townships 38, 39 and
40 North; Ranges 1, 2, & 3 East and 1
West. Increases in tree density in the
ponderosa pine (PP) and pinyon juniper
(P]) cover types has had a profound
effect on the Jacob Ryan Planning Area.
High tree densities have increased
competition between trees. Intertree
competition has: (1) Reduced tree
growth; (2) increased tree insect and
diseases susceptibility; and (3) increase
the potential for intense stand replacing
wildfire. Increased tree density also has
an indirect effect on human safety in the
planning area. Large numbers of trees
beside the highway decrease site
distance, and create a potentially
dangerous situation for vehicles and
their occupants. Hazards include winter
ice retention and build-up, from tree
shading along the highway, potential
dead trees falling on vehicles, and
vehicle-tree collisions in the highway
right-of-way. Dense stands and areas

with few openings in the overstory
canopy inhibit the presence and growth
of shrubs, forbs, and grasses and thus
limit foraging opportunities for
goshawks, goshawk prey species, and
other wildlife species. The Forest
Service proposes to use vegetation
treatments to reduce tree density in the
project area to meet the purpose and
need. The proposed action would
perform vegetation treatments on
approximately 30,000 acres in the
following manner:

e Approximately 22,000 acres of
commercial thinning (9" +trees),
precommercial thinning, and group
selection (approximately 330 acres) in
ponderosa pine are proposed. Of the
22,000 acres, 2,000-2,200 acres would
receive only precommercial thinning.
This proposal would allow thinning
from below in all VSS groups.

e Perform sanitation treatments on
524 acres of dwarf mistletoe infected
stands with group selection on 23 acres.
These acres are reflected in the thinning
and regeneration acres included in the
first bullet, above..

¢ Restore watershed condition by
thinning 1,143 acres of pinyon juniper
woodland.

¢ Restore and maintain 263 acres of
meadows by reducing encroaching
blackjack pines, leave all trees >16
inches d.b.h. in the meadows.

e Amend the Kaibab National Forest
Land and Resource Management Plan to
restore approximately 187 acres
(included in restoration acres above) of
timber component 500 lands (Suited
Forest Land—Timber Emphasis) to
grassland/savannah—timber component
800 lands (Incompatible).

¢ Maintain, enhance and restore
3,300-3,400 acres of aspen groups
(included in the 22,000 thinning acres
above) by removing all ‘‘blackjack”
ponderosa pine 12 inches d.b.h. and less
from the understory or within 20 feet of
the perimeter of existing aspen groups.

e Remove hazard trees and trees
shading the highway where needed for
daylighting hazardous portions of the
highway or for increasing sight distance
along 12 miles of highways 89A and 67.

¢ Reduce live and dead hazardous
fuels on approximately 995 acres in the
Wildland Urban Interface (WUI) Zone
(Acres are included in the thinning
acres above.) The acres within 300 feet
of structures and campgrounds will be
treated most intensively. If needed
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additional treatments could be done to
maintain satisfactory conditions.

¢ Reduce fuels to levels consistent
with Forest Plan guidelines on acreage
outside of the Wildland Urban Interface
(WUD).

¢ Conduct prescribed burning to
reduce hazardous fuels on 24,141
treated acres and 9,149 non-treated
acres.

e Maintain 56 miles of fuelbreaks
(2,140 acres—included in thinning acres
above) by removing all limbs lower than
5 feet and by removing most trees less
than 9” diameter (except in limited areas
to be managed for trees less than 9” in
diameter).

¢ Close or re-close all roads within
the project area except: Hwy 98A, Hwy
67, Forest Roads: 461, two short roads
to J.L. Lookout Tower, roads in Jacob
Lake Campground & Group Area, ADOT
yard access road, 2098, 2284, 2333,
2366, 246, 246E, 246L, 246LA, 246T,
247, 248, 248A to bottom of canyon,
249, 249E, 257, 257G, 260, 264, 264H,
279, 279A, 280, 282, 282A, 282F, 3709,
3726, 3730, 3847, 3878, 3894, 3911,
3917A, 3989, 461, 461B, 461G, 4611,
461N, 462, 482, 482G, 482M, 487, 487A,
579, 579A, 603, 603E, 628, 628C, 634,
636, 639, 800, 800B, 800K, 8116, 9603,
9303M, 9604, 9607N, D155, D202, D261,
D282, D284, D627, D447, D475, D476,
D674, D679, D684, D688, D689, and
D738.

Possible Alternatives

The District considered an alternative
to the proposed action on November 14,
2001. This alternative limits vegetative
manipulation to ponderosa pine trees,
12 inches d.b.h. and less with no hazard
tree removal.

Responsible Official

Michael R. Williams—=800 6th Street,
Williams, AZ 86046—2899.

Nature of Decision To Be Made

Given the purpose and need, the
Kaibab National Forest, Forest
Supervisor will review the proposed
action, the other alternatives, and their
impacts to the resources in order to
make the following decisions:

(1) Whether or not the Jacob Ryan
Vegetation Management project will
proceed as proposed in the Proposed
Action.

(2) Whether or not the Jacob Ryan
Vegetation Management project will
proceed as described in one of the
alternatives to the Proposed Action.

(3) Which mitigation measures are
necessary to reduce project effects.

Scoping Process

The proposal was first listed in the
October 2000 Schedule of Proposed

Actions. In addition, as part of the
public involvement process, the District
initiated discussions with key
stakeholders with the objective of
collaboratively defining old growth
characteristics and identifying potential
treatment activities that could be
“tested” within old growth vegetation as
part of the Jacob Ryan Vegetation
Management project in the summer of
1998. After receiving public comments,
we clarified the proposal.

Preliminary Issues

The Forest identified 3 significant
issues during scoping. These issues are:

(1) Managing only 20% of the Plateau
for old growth will result in the lost
opportunity to develop additional old
growth.

(2) The proposed WUI treatment area
is too large, and will remove more trees
than necessary for the protection
needed.

(3) Livestock grazing in the Jacob
Ryan area may affect the ability to reach
the ecosystem goal of meadow
restoration.

Comment Requested

This notice of intent initiates the
Environmental Impact Statement
Process for the Jacob Ryan Vegetation
Management project.

Early Notice of Important of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed

action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.

(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: July 27, 2005.
Jill Leonard,
District Ranger.
[FR Doc. 05-15400 Filed 8—3-05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Revision of Land Management Plan,
Dixie and Fishlake National Forests,
Located in Southwest Utah.

AGENCY: Forest Service, USDA.

ACTION: Notice of adjustment to Federal
Register Notice of Vol. 67, No. 90, p.
31178, May 9, 2002, and Vol. 67, No. 91,
p- 31761, May 10, 2002, and transition
to the 2005 Planning Rule at 36 CFR 219
(FR Vol. 70, No. 3./January 5, 2005,
1023).

SUMMARY: The Dixie and Fishlake
National Forests will exercise their
option to adjust the land management
plan revision process from compliance
with the 1982 planning regulations, to
conform with new planning regulations
adopted in January 2005.

This adjustment will have the
following effects:

1. The new rule redefines forest plans
to be more strategic and flexible to
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better facilitate adaptive management
and public collaboration.

2. The new rule focuses more on the
goals of ecological, social, and economic
sustainability and less on prescriptive
means of producing goods and services.

3. The Responsible Official who will
approve the final plan will now be the
Forest Supervisor instead of the
Regional Forester.

4. The forests will establish an
environmental management system (per
ISO 14001:2004(E)) prior to completion
of the revised forest plan.

5. The emphasis of public
involvement will be a collaborative
effort between the public and the Forest
Service to incorporate the most
desirable management options into a
single broadly supported management
direction package that will become the
Forest Plan.

6. Administrative review will change
from a post-decision appeals process to
a predecision objection process.

Public Involvement:

There has been a great deal of public
participation and collaborative work on
this planning process over the past few
years, including more than 75 public
meetings. Results of this work and a
preliminary proposed action are
available for review and comment.
Current information and details of
public participation opportunities are
posted on our Web site: http://
www.fs.fed.us/r4/dixie/projects/FParea/
HomePage.htm. Contact Ellen Row at
(435) 896—9233, or email at,
ellenrow@fs.fed.us to be placed on our
mailing list.

ADDRESSES: Mailing address: Dixie and
Fishlake Forest Plan Revision, 115 E 900
North, Richfield UT, 84701.

FOR FURTHER INFORMATION CONTACT:
Frank Fay, Planning Team Leader,
Fishlake National Forest, (435) 896—
9233 or email: ffay@fs.fed.us; or view
our Web site at http://www.fs.fed.us/r4/
dixie/projects/FParea/HomePage.htm.
DATES: Transition is effective
immediately upon publication of this
notice in the Federal Register.

Responsible Officials: Robert A.
Russell, Forest Supervisor, Cedar City,
Dixie National Forest, 1789 N.
Wedgewood Lane, Cedar City UT,
84720. Mary C. Erickson, Forest
Supervisor, Richfield, Fishlake National
Forest, 115 E 900 North, Richfield UT,
84701.

SUPPLEMENTARY INFORMATION: The Dixie
and Fishlake National Forests are
separate administrative units with
separate forest plans. However, due to
similar ecology, interested publics, and
financial resources, the two forest plans
are being revised with a single planning

team. In May of 2002, the forests
formally initiated a land management
plan revision process with publication
of a notice of intent to prepare an
environmental impact statement for
plan revision. The forests began an
extensive public participation and
collaboration process. The planning
team has been working on
comprehensive analyses of conditions
and trends for the ecological, social and
economic components of the plan area
and related scales of analysis.

The first phase of public participation
was focused primarily on development
of “vision” statements, desired
conditions, management issues, and
suitable land uses to be incorporated
into the preliminary proposed action.
Over sixty community meetings were
conducted in this effort. During the
second phase, the planning team met
with the public to review the content of
the preliminary proposal and to get
feedback as to its desirability and
feasibility. The review and feedback
phase is ongoing. The planning team
will draft a summary of findings from
the analyses of ecological, social, and
economic conditions in the form of a
Comprehensive Evaluation Report.
Many of these analyses have already
been developed with and reviewed by
public participants. We are still
accepting feedback on the preliminary
proposed action and the analyses. We
will use these comments to further
modify the plan proposal. The planning
team will take additional collaborative
steps to finish the draft plan
components and to identify potential
options. Remaining work includes
drafting a summary of condition and
trend analyses, plan components for
formal review and comment, a
monitoring program, and an
environmental management system.

This is an open planning process with
numerous opportunities for the public
to obtain information, provide
comment, or participate in collaborative
stakeholder activities. The focal points
of future collaborative work will be: (1)
Review and adjustment of the
preliminary proposed action (2)
identification and development of
management objectives to assist in
attaining or maintaining desired
conditions, (3) formulation of guidelines
to serve as operational controls to help
ensure projects move toward or
maintain desired conditions, and (4)
development of the plan monitoring
framework and environmental
management system to guide adaptive
management. We expect to complete
this phase of collaboration by early Fall
of 2005. Our remaining forest plan

revision schedule will be approximately
as follows:

Release of Draft Forest Plan and | Winter
start of 90-day public comment 2005-06
period.

Release of Final Plans and start | Summer
of 30-day objection period. 2006

Final decision and start of plan Fall 2006
implementation.

Please see our website to review
proposed management direction in
progress and other details.

Dated: July 25, 2005.

Robert A. Russell,
Forest Supervisor, Dixie National Forest.

Dated: July 22, 2005.

Mary C. Erickson,

Forest Supervisor, Fishlake National Forest.
[FR Doc. 05-15424 Filed 8—3-05; 8:45 am]
BILLING CODE 3410-ES-M

DEPARTMENT OF AGRICULTURE
Forest Service

Plumas County Resource Advisory
Committee (RAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Plumas County Resource
Advisory Committee (RAC) will hold a
meeting on August 5, 2005, in Portola,
CA. The primary purpose of the meeting
is to review Plumas National Forest
Supervisor Cycle 5 project funding
decisions, in addition to presentations
on national RAC survey findings and
various recreation topics. RAC project
funding recommendations were made at
a prior meeting on June 8. A short field
trip will follow.

DATES AND ADDRESSES: The August 5,
2005 meeting will take place from 9-12
at the Eastern Plumas Hospital
Education Center, 500 1st Street,
Portola, CA. Additionally, a short field
trip to the Plumas Eureka Estates
thinning project will take place from 1—
2:30, convening at the Beckwourth
Ranger District office at 23 Mohawk
Highway Road, Blairsden, CA.

FOR FURTHER INFORMATION CONTACT: Lee
Anne Schramel Taylor, Forest
Coordinator, USDA, Plumas National
Forest, P.O. Box 11500/159 Lawrence
Street, Quincy, CA 95971; (530) 283—
7850; or by e-mail eataylor@fs.fed.us.
SUPPLEMENTARY INFORMATION: Agenda
items for the August 5 meeting include:
(1) Review Forest Supervisor Cycle 5
funding decisions; (2) Review Corridor
project, discuss, and make a
recommendation, (3) Presentation:
national RAC survey findings, (4)
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Presentation: various recreation topics,
and (5) Future meeting schedule/
logistics/agenda. The meetings are open
to the public and individuals may
address the Committee after being
recognized by the Chair. Other RAC
information including previous meeting
agendas and minutes may be obtained at
http://www.fs.fed.us/r5/payments.

Dated: July 28, 2005.
Fred J. Krueger,
Public Services Staff Officer.
[FR Doc. 05—-15408 Filed 8—3—05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Big Delta State Historical Park
Streambank Protection Project, Big
Delta, AK

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Finding of No Significant
Impact according to the Environmental
Assessment.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR part 1500); and the Natural
Resources Conservation Service
Guidelines (7 CFR part 650); the Natural
Resources Conservation Service, U.S.
Department of Agriculture, gives notice
of a Finding of No Significant Impact
according to the Environmental
Assessment of the Big Delta State
Historical Park Streambank Protection
Project.

DATES: July 9, 2005.

FOR FURTHER INFORMATION CONTACT:
Robert Jones, State Conservationist,
Natural Resources Conservation Service,
800 West Evergreen, Suite 100, Palmer,
Alaska, 99645-6539, telephone: 907—
761-7760.

SUPPLEMENTARY INFORMATION: The
Environmental Assessment of this
Federally assisted action indicates that
there will be no significant
environmental impacts. As a result of
these findings, Robert Jones, State
Conservationist, has determined that the
project should be completed as outlined
in the assessment document.

The objective of the Big Delta State
Historical Park Streambank Protection
Project is to install streambank
protection measures to control erosion
and protect the historic district while
minimizing disturbance to the fall chum
spawning habitat. The selected

alternative is a combination of Bio-
engineering Methods including the
construction of two rock vanes.
Alternatives evaluated were No Action,
Combination of Bio-Engineering
Methods and Combination of Bio-
Engineering Methods Including
Construction of Two Vanes. The
selected alternative is the combination
of bio-engineering methods with the two
rock vanes. This alternative was
selected because it protects the river
bank adjacent to the Big Delta State
Historical Park, minimizes the
constructed footprint in the fall chum
spawning habitat, and maintains the
aesthetic qualities of the site. The vanes
result in no significant rise in the flood
waters in Tanana River.

A limited number of copies of the EA
are available to fill single copy requests
at the above address. Basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Robert Jones.

Further information on the proposed
action may be obtained from Robert
Jones, State Conservationist, at the
above address.

Dated: July 9, 2005.
Robert Jones,
State Conservationist.

Finding of No Significant Impact

The National Environmental Policy
Act of 1969 (NEPA) requires Federal
agencies to prepare an Environmental
Impact Statement (EIS) for major
Federal actions significantly affecting
the quality of the human environment.

I have preliminarily determined, based
upon the evaluation of impacts in the
Environmental Assessment (EA),
attached hereto and made a part hereof,
and the reasons provided below, that
there will be no significant individual or
cumulative impacts on the quality of the
human environment as a result of
implementing the Big Delta State
Historical Park Streambank Protection
Project in Big Delta, Alaska. In
particular, there will be none of the
significant adverse impacts which
NEPA is intended to help decision
makers avoid and mitigate against.
Therefore, an EIS is not required.

High water events in 1997 and 1998
led to accelerated rates of erosion along
the bank of the Tanana River bordering
Big Delta State Historical Park,
particularly in front of Rika’s
Roadhouse. Big Delta Historic District is
listed on the National Register of
Historic Places. It is the only historic
complex of buildings remaining in an in
situ context within the Delta Junction
area. The reach of the Tanana River
bordering the Big Delta State Historical

Park is a critical spawning area for fall
chum and is considered essential fish
habitat under the Magnuson-Stevens
Act. The project purpose is to address
1000 feet of river bank erosion bordering
the Big Delta State Historic Park while
minimizing the impact to the fall chum
salmon spawning habitat. Congress has
authorized funding for this project in
the Natural Resources Conservation
Service (NRCS) budget.

Issues regarding impacts to the
essential fish habitat in the Tanana
River, cultural resources, vegetation,
economic and other resource concerns
were identified (EA, pages 10—14). Each
of the alternatives considered in the EA
is examined in regard to these concerns.

Three alternatives along with a “no
action’ alternative were examined (EA,
pages 7—10). The alternatives provide
various levels of riverbank protection
for the Big Delta State Historical Park
and varying levels of impacts to fall
chum salmon spawning habitat. The
selected alternative was Alternative 3,
Combination of Bio-engineering
Methods Including Construction of Two
Rock Vanes. This alternative was
selected because it protects the river
bank adjacent to the Big Delta State
Historical Park, minimizes the
constructed footprint in the fall chum
spawning habitat, and maintains the
aesthetic qualities of the site (EA, page
15).

Based on the information presented in
the attached Big Delta State Historical
Park Streambank Protection Project EA,
I find that the proposed action is not a
major Federal action significantly
affecting the quality of the human
environment. Therefore, an EIS will not
be prepared.

[FR Doc. 05-15379 Filed 8-3-05; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-428-825, A-475-824, A-588-845, A-580—
834, A-201-822, A-583-831, C-475-825, C—
580-835]

Continuation of Antidumping Duty
Orders on Stainless Steel Sheet and
Strip in Coils from Germany, Italy,
Japan, the Republic of Korea, Mexico,
and Taiwan, and Countervailing Duty
Orders on Stainless Steel Sheet and
Strip in Coils from Italy and the
Republic of Korea

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
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Commerce (“‘the Department”) and the
International Trade Commission (“ITC”)
that revocation of the antidumping duty
orders on stainless steel sheet and strip
in coils from Germany, Italy, Japan,
Republic of Korea (‘“Korea”), Mexico,
and Taiwan, and the countervailing
duty orders on stainless steel sheet and
strip in coils from Italy and Korea,
would likely lead to continuation or
recurrence of dumping and
countervailable subsidies, and material
injury to an industry in the United
States, the Department is publishing
notice of continuation of these
antidumping and countervailing duty
orders.

EFFECTIVE DATE: Iuly 25, 2005.

CONTACT INFORMATION: Martha V.
Douthit or Dana Mermelstein, AD/CVD
Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-5050 or (202) 482—
1391, respectively.

SUPPLEMENTARY INFORMATION:

Scope of the Orders

The products subject to these
antidumping and countervailing duty
orders are certain stainless steel sheet
and strip in coils. Stainless steel is an
alloy steel containing, by weight, 1.2
percent or less of carbon and 10.5
percent or more of chromium, with or
without other elements. The subject
sheet and strip is a flat-rolled product
in coils that is greater than 9.5 mm in
width and less than 4.75 mm in
thickness, and that is annealed or
otherwise heat treated and pickled or
otherwise descaled. The subject sheet
and strip may also be further processed
(i.e., cold-rolled, polished, aluminized,
coated, etc.) provided that it maintains
the specific dimensions of sheet and
strip following such processing. The
merchandise subject to these orders is
classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
at subheadings:
7219.13.00.30, 7219.13.00.50,
7219.13.00.70, 7219.13.00.80,
7219.14.00.30, 7219.14.00.65,
7219.14.00.90, 7219.32.00.05,
7219.32.00.20, 7219.32.00.25,
7219.32.00.35, 7219.32.00.36,
7219.32.00.38, 7219.32.00.42,
7219.32.00.44, 7219.33.00.05,
7219.33.00.20, 7219.33.00.25,
7219.33.00.35, 7219.33.00.36,
7219.33.00.38, 7219.33.00.42,
7219.33.00.44, 7219.34.00.05,
7219.34.00.20, 7219.34.00.25,
7219.34.00.30, 7219.34.00.35,
7219.35.00.05, 7219.35.00.15,

7219.35.00.30, 7219.35.00.35,
7219.90.00.10, 7219.90.00.20,
7219.90.00.25, 7219.90.00.60,
7219.90.00.80, 7220.12.10.00,
7220.12.50.00, 7220.20.10.10,
7220.20.10.15, 7220.20.10.60,
7220.20.10.80, 7220.20.60.05,
7220.20.60.10, 7220.20.60.15,
7220.20.60.60, 7220.20.60.80,
7220.20.70.05, 7220.20.70.10,
7220.20.70.15, 7220.20.70.60,
7220.20.70.80, 7220.20.80.00,
7220.20.90.30, 7220.20.90.60,
7220.90.00.10, 7220.90.00.15,
7220.90.00.60, and 7220.90.00.80.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the Department’s written
description of the merchandise subject
to these orders is dispositive.

Excluded from the scope of these
orders are the following: (1) sheet and
strip that is not annealed or otherwise
heat treated and pickled or otherwise
descaled, (2) sheet and strip that is cut
to length, (3) plate (i.e., flat-rolled
stainless steel products of a thickness of
4.75 mm or more), (4) flat wire (i.e.,
cold-rolled sections, with a prepared
edge, rectangular in shape, of a width of
not more than 9.5 mm), and (5) razor
blade steel. Razor blade steel is a flat—
rolled product of stainless steel, not
further worked than cold—rolled (cold—
reduced), in coils, of a width of not
more than 23 mm and a thickness of
0.266 mm or less, containing, by weight,
12.5 to 14.5 percent chromium, and
certified at the time of entry to be used
in the manufacture of razor blades. See
Chapter 72 of the HTS, “Additional U.S.
Note” 1(d).

Flapper valve steel is defined as
stainless steel strip in coils containing,
by weight, between 0.37 and 0.43
percent carbon, between 1.15 and 1.35
percent molybdenum, and between 0.20
and 0.80 percent manganese. This steel
also contains, by weight, phosphorus of
0.025 percent or less, silicon of between
0.20 and 0.50 percent, and sulfur of
0.020 percent or less. The product is
manufactured by means of vacuum arc
remelting, with inclusion controls for
sulphide of no more than 0.04 percent
and for oxide of no more than 0.05
percent. Flapper valve steel has a tensile
strength of between 210 and 300 ksi,
yield strength of between 170 and 270
ksi, plus or minus 8 ksi, and a hardness
(Hv) of between 460 and 590. Flapper
valve steel is most commonly used to
produce specialty flapper valves in
COMPressors.

AIFS)O excluded is a product referred to
as suspension foil, a specialty steel
product used in the manufacture of
suspension assemblies for computer
disk drives. Suspension foil is described

as 302/304 grade or 202 grade stainless
steel of a thickness between 14 and 127
microns, with a thickness tolerance of
plus—or-minus 2.01 microns, and
surface glossiness of 200 to 700 percent
Gs. Suspension foil must be supplied in
coil widths of not more than 407 mm,
and with a mass of 225 kg or less. Roll
marks may only be visible on one side,
with no scratches of measurable depth.
The material must exhibit residual
stresses of 2 mm maximum deflection,
and flatness of 1.6 mm over 685 mm
length.

Certain stainless steel foil for
automotive catalytic converters is also
excluded from the scope of these orders
This stainless steel strip in coils is a
specialty foil with a thickness of
between 20 and 110 microns used to
produce a metallic substrate with a
honeycomb structure for use in
automotive catalytic converters. The
steel contains, by weight, carbon of no
more than 0.030 percent, silicon of no
more than 1.0 percent, manganese of no
more than 1.0 percent, chromium of
between 19 and 22 percent, aluminum
of no less than 5.0 percent, phosphorus
of no more than 0.045 percent, sulfur of
no more than 0.03 percent, lanthanum
of less than 0.002 or greater than 0.05
percent, and total rare earth elements of
more than 0.06 percent, with the
balance iron.

Permanent magnet iron—chromium-
cobalt alloy stainless strip is also
excluded from the scope of these orders.
This ductile stainless steel strip
contains, by weight, 26 to 30 percent
chromium, and 7 to 10 percent cobalt,
with the remainder of iron, in widths
228.6 mm or less, and a thickness
between 0.127 and 1.270 mm. It exhibits
magnetic remanence between 9,000 and
12,000 gauss, and a coercivity of
between 50 and 300 oersteds.

This product is most commonly used
in electronic sensors and is currently
available under proprietary trade names
such as “Arnokrome III.”"1

Certain electrical resistance alloy steel
is also excluded from the scope of these
orders. This product is defined as a
non—magnetic stainless steel
manufactured to American Society of
Testing and Materials (ASTM)
specification B344 and containing, by
weight, 36 percent nickel, 18 percent
chromium, and 46 percent iron, and is
most notable for its resistance to high
temperature corrosion. It has a melting
point of 1390 degrees Celsius and
displays a creep rupture limit of 4
kilograms per square millimeter at 1000
degrees Celsius. This steel is most

1“Arnokrome III”” is a trademark of the Arnold
Engineering Company.
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commonly used in the production of
heating ribbons for circuit breakers and
industrial furnaces, and in rheostats for
railway locomotives. The product is
currently available under proprietary
trade names such as “Gilphy 36.”2

Certain martensitic precipitation—
hardenable stainless steel is also
excluded from the scope of these orders.
This high—strength, ductile stainless
steel product is designated under the
Unified Numbering System (UNS) as
S45500—grade steel, and contains, by
weight, 11 to 13 percent chromium, and
7 to 10 percent nickel. Carbon,
manganese, silicon and molybdenum
each comprise, by weight, 0.05 percent
or less, with phosphorus and sulfur
each comprising, by weight, 0.03
percent or less. This steel has copper,
niobium, and titanium added to achieve
aging and will exhibit yield strengths as
high as 1700 Mpa and ultimate tensile
strengths as high as 1750 Mpa after
aging, with elongation percentages of 3
percent or less in 50 mm. It is generally
provided in thicknesses between 0.635
and 0.787 mm, and in widths of 25.4
mm. This product is most commonly
used in the manufacture of television
tubes and is currently available under
proprietary trade names such as
“Durphynox 17”.3

Finally, three specialty stainless steels
typically used in certain industrial
blades and surgical and medical
instruments are also excluded from the
scope of this investigation. These
include stainless steel strip in coils used
in the production of textile cutting tools
(i.e., carpet knives).# This steel is similar
to AISI grade 420 but containing, by
weight, 0.5 to 0.7 percent of
molybdenum. The steel also contains,
by weight, carbon of between 1.0 and
1.1 percent, sulfur of 0.020 percent or
less, and includes between 0.20 and
0.30 percent copper and between 0.20
and 0.50 percent cobalt. This steel is
sold under proprietary names such as
“GIN4 Mo.”’s The second excluded
stainless steel strip in coils is similar to
AISI 420-J2 and contains, by weight,
carbon of between 0.62 and 0.70
percent, silicon of between 0.20 and
0.50 percent, manganese of between
0.45 and 0.80 percent, phosphorus of no
more than 0.025 percent and sulfur of
no more than 0.020 percent. This steel
has a carbide density on average of 100
carbide particles per 100 square
microns. An example of this product is

2“Gilphy 36" is a trademark of Imphy, S.A.

3“Durphynox 17" is a trademark of Imphy, S.A.

4 This list of uses is illustrative and provided for
descriptive purposes only.

5“GIN 4 Mo”, “GIN5"" and “GIN6” are the
proprietary grades of Hitachi Metals America Ltd.

“GIN5” steel. The third specialty steel
has a chemical composition similar to
AISI 420 F, with carbon of between 0.37
and 0.43 percent, molybdenum of
between 1.15 and 1.35 percent, but
lower manganese of between 0.20 and
0.80 percent, phosphorus of no more
than 0.025 percent, silicon of between
0.20 and 0.50 percent, and sulfur of no
more than 0.020 percent. This product
is supplied with a hardness of more
than Hv 500 guaranteed after customer
processing, and is supplied as, for
example, “GIN6”.

Background

On June 1, 2004, the Department
initiated and the ITC instituted sunset
reviews of the antidumping duty orders
on stainless steel sheet and strip in coils
from Germany, Italy, Japan, Korea,
Mexico, and Taiwan, and the
countervailing duty orders on stainless
steel sheet and strip in coils from Italy
and Korea, pursuant to section 751(c) of
the Tariff Act of 1930, as amended (“‘the
Act”).6

As a result of its review, the
Department found that revocation of the
antidumping and countervailing duty
orders would likely lead to continuation
or recurrence of dumping and
countervailable subsidies, and notified
the ITC of the magnitude of the margins
and the net countervailable subsidies
likely to prevail were the orders to be
revoked.” On July 18, 2005, the ITC
determined pursuant to section 751(c) of
the Act, that revocation of the
antidumping duty orders on certain
stainless steel sheet and strip in coils
from Germany, Italy, Japan, Korea,
Mexico, and Taiwan, and the
countervailing duty orders on stainless
steel sheet and strip in coils from Italy
and Korea would likely lead to
continuation or recurrence of material
injury to an industry in the United

6 See Initiation of Five-Year (“‘Sunset”’) Reviews,
69 FR 30874 (June 1, 2004), and Stainless Steel
Sheet and Strip in Coils from France, Germany,
Italy, Japan, Korea, Mexico, Taiwan, and the United
Kingdom (Inv. Nos. 701-TA-380-382 and 731-TA-
797-804 (Review), 69 FR 30958 (June 1, 2004).

7 See Stainless Steel Sheet and Strip in Coils
From Germany; Final Results of the Expedited
Sunset Review of the Antidumping Duty Order, 69
FR67896 (November 22, 2004), Stainless Steel Sheet
and Strip in Coils From Italy; Final Results of the
Expedited Sunset Review of the Antidumping Duty
Order, 69 FR 67894 (November 22, 2004), Stainless
Steel Sheet and Strip in Coils from Japan; Final
Results of the Expedited Sunset Review of the
Antidumping Duty Order, 69 FR 62250 (October 25,
2004), Stainless Steel Sheet and Strip in Coils from
The Republic of Korea, Taiwan and the United
Kingdom; Final Results of the Expedited Five Year
(“Sunset”’) Reviews of Antidumping Duty Orders, 69
FR 67892 (November 22, 2004), Stainless Steel
Sheet and Strip in Coils from Mexico: Final Results
of the Full Sunset Review of Antidumping Duty
Order, 70 FR 66620 (February 8, 2005).

States within a reasonably foreseeable
time.8

Determination

As aresult of the determinations by
the Department and the ITC that
revocation of these antidumping and
countervailing duty orders would likely
lead to continuation or recurrence of
dumping and countervailable subsidies,
and material injury to an industry in the
United States, pursuant to section
751(d)(2) of the Act, the Department
hereby orders the continuation of the
antidumping duty orders on stainless
steel sheet and strip in coils from
Germany, Italy, Japan, Korea, Mexico,
and Taiwan, and countervailing duty
orders on stainless steel sheet and strip
in coils from Italy and Korea. As
provided in 19 CFR 351.218(f)(4), the
Department normally will issue its
determination to continue an order not
later than seven days after the date of
publication in the Federal Register of
the ITC’s determination concluding the
sunset review and immediately
thereafter, will publish notice of its
determination in the Federal Register.
In the instant case, however, the
Department’s publication of the Notice
of Continuation was delayed. The
Department has explicitly indicated that
the effective date of continuation of this
order is July 25, 2005, seven days after
the date of publication in the Federal
Register of ITC’s determination. U.S.
Customs and Border Protection (‘““CBP”’)
will continue to collect antidumping
and countervailing duty cash deposits at
the rates in effect at the time of entry for
all imports of subject merchandise.

The effective date of continuation of
these orders will be the date of
publication in the Federal Register of
this Notice of Continuation. Pursuant to
section 751(c)(2) and 751(c)(6)(A) of the
Act, the Department intends to initiate
the next five-year review, of these orders
not later than July 2010.

These five-year (sunset) reviews and
notice are in accordance with section
751(c) and published pursuant to
section 777(i)(1) of the Act.

Dated: July 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—4184 Filed 8-3-05; 8:45 am]
BILLING CODE 3510-DS-S

8 See Certain Stainless Steel Sheet and Strip
France, Germany, Italy, Japan, Korea, Mexico,
Taiwan, and the United Kingdom, July 18, 2005 (70
FR 41236), and USITC Publication 3788
(Investigation Nos. 701-TA-381-382 and 731-TA-
797-804 (Review)(July 2005).
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-337-806]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Individually Quick Frozen Red
Raspberries from Chile

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on
individually quick frozen red
raspberries from Chile. The period of
review is July 1, 2003, through June 30,
2004. This order covers sales of
individually quick frozen red
raspberries with respect to Fruticola
Olmue, S.A.; Santiago Comercio
Exterior Exportaciones Limitada; and
Vital Berry Marketing, S.A.

We preliminarily find that, during the
period of review, sales of individually
quick frozen red raspberries were not
made below normal value. Interested
parties are invited to comment on these
preliminary results. We will issue the
final results not later than 120 days from
the date of publication of this notice.

EFFECTIVE DATE: August 4, 2005.

FOR FURTHER INFORMATION CONTACT: Cole
Kyle, Yasmin Bordas, or Scott Holland,
AD/CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington DC 20230;
telephone (202) 482—-1503, (202) 482—
3813, or (202) 482-1279, respectively.

SUPPLEMENTARY INFORMATION:

Background

On July 9, 2002, the Department of
Commerce (“Department’’) published an
antidumping duty order on individually
quick frozen (“IQF”) red raspberries
from Chile. (See 67 FR 45460). On July
1, 2004, the Department published a
notice of “Opportunity to Request
Administrative Review” of this order.
(See 69 FR 39903). On July 30, 2004, we
received a timely filed request for
review of 52 companies from the Pacific
Northwest Berry Association, Lynden,
Washington, and each of its individual
members, Curt Maberry Farm, Enfield
Farms, Inc., Maberry Packing, and Rader
Farms, Inc. (collectively, “the
petitioners’’). We received similar
requests for review from Fruticola
Olmue, S.A. (“Olmue”); Santiago
Comercio Exterior Exportaciones, Ltda.
(“SANCO”); Vital Berry Marketing, S.A.
(“VBM”); Valles Andinos, S.A. (“Valles

Andinos”); and Alimentos y Frutos and
affiliate Vita Food, S.A. (“Alifrut”).1 On
August 30, 2004, we initiated an
administrative review of the 52
companies. (See 69 FR 52857). The
period of review (“POR”) is July 1,
2003, through June 30, 2004.

On November 17, 2004, Alifrut
withdrew its request for review. On
November 18, 2004, the Department
determined that it was not practicable to
make individual antidumping duty
findings for each of the 52 companies
involved in this administrative review.
Therefore, we selected the following
four companies as respondents in this
review: Olmue, SANCO, VBM, and
Valles Andinos. See Memorandum to
Susan Kuhbach, “Individually Quick
Frozen Red Raspberries from Chile:
Respondent Selection,” dated November
18, 2004, which is on file in the Central
Records Unit (“CRU”) in room B—099 in
the main Department building.

On November 18, 2004, the
Department issued antidumping duty
questionnaires to Olmue, SANCO, VBM,
and Valles Andinos. As a result of
certain below cost sales being
disregarded in the previous applicable
segment of the proceeding, we
instructed Olmue to respond to the cost
questionnaire. (For further details, see
the “Cost of Production” section,
below.) On November 29, 2004, the
petitioners withdrew their request for
review for all companies for which they
had requested an administrative review.
On December 1, 2004, the petitioners
submitted a revision to correct a
typographical error made in the
November 29, 2004, submission. On
December 7, 2004, Valles Andinos
withdrew its request for review. On
December 17, 2004, we rescinded the
administrative review with respect to
the requested companies, except Olmue,
SANCO, and VBM (collectively, “the
respondents”), in accordance with 19
CFR 351.213(d)(1). (See 69 FR 75511.)

We received questionnaire responses
from the respondents in December 2004
and January 2005. We issued
supplemental questionnaires to the
respondents in January and March 2005.
We issued additional supplemental
questionnaires to Olmue in June 2005
and July 2005. We received timely filed
responses.

On February 14, 2005, the Department
published in the Federal Register an
extension of the time limit for the
completion of the preliminary results of
this review until no later than July 29,
2005, in accordance with section
751(a)(3)(A) of the Tariff Act of 1930, as

1These five companies were also included in the
petitioners’ request for review of 52 companies.

amended (“the Act”’), and 19 CFR
351.213(h)(2). (See 70 FR 7472.)

We conducted verification of VBM’s
sales from April 18 through April 22,
2005. (For further details, see the
“Verification” section, below.)

Scope of the Order

The products covered by this order
are imports of individually quick frozen
(“IQF”’) whole or broken red raspberries
from Chile, with or without the addition
of sugar or syrup, regardless of variety,
grade, size or horticulture method (e.g.,
organic or not), the size of the container
in which packed, or the method of
packing. The scope of the order
excludes fresh red raspberries and block
frozen red raspberries (i.e., puree,
straight pack, juice stock, and juice
concentrate).

The merchandise subject to this order
is currently classifiable under
subheading 0811.20.2020 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the merchandise
under the order is dispositive.

Verification

As provided in section 782(i) of the
Act, during April 2005, we verified the
information provided by VBM in Chile
using standard verification procedures,
including examination of relevant sales
and financial records, and selection of
original documentation containing
relevant information. The Department
reported its findings on June 29, 2005.
See Memorandum to the File,
“Verification Report - VBM” dated June
29, 2005. This report is on file in the
Department’s CRU.

Fair Value Comparisons

To determine whether sales of IQF red
raspberries from Chile to the United
States were made at less than normal
value, we compared export price (“EP”)
to normal value (“NV”’), as described in
the “Export Price” and ‘“Normal Value”
sections of this notice. In accordance
with 19 CFR 351.414(c)(2), we
compared individual EPs to weighted—
average NVs, which were calculated in
accordance with section 777A(d)(2) of
the Act.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products sold
by the respondents in the comparison
market covered by the description in the
“Scope of the Order” section, above, to
be foreign—like products for purposes of
determining appropriate product
comparisons to U.S. sales. In accordance
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with section 773(a)(1)(C)(ii) of the Act,
in order to determine whether there was
a sufficient volume of sales in the home
market to serve as a viable basis for
calculating NV, we compared the
respondents’ volume of home market
sales of the foreign—like product to the
volume of their U.S. sales of the subject
merchandise. (For further details, see
the “Normal Value” section, below.)

We compared U.S. sales to monthly
weighted—average prices of
contemporaneous sales made in the
comparison market. Where there were
no sales of identical merchandise in the
comparison market made in the
ordinary course of trade, we compared
U.S. sales to sales of the most similar
foreign like product made in the
ordinary course of trade. Where there
were no sales of identical or similar
merchandise made in the ordinary
course of trade in the comparison
market, we compared U.S. sales to
constructed value (“CV”). In making
product comparisons, consistent with
our determination in the original
investigation, we matched foreign like
products based on the physical
characteristics reported by the
respondent in the following order:
grade, variety, form, cultivation method,
and additives (see Notice of Preliminary
Determination of Sales at Less than Fair
Value and Postponement of Final
Determination: IQF Red Raspberries
from Chile, 66 FR 67510, 67511
(December 31, 2001)).

Export Price

For sales to the United States, we
calculated EP, in accordance with
section 772(a) of the Act, because the
merchandise was sold prior to
importation by the exporter or producer
outside the United States to the first
unaffiliated purchaser in the United
States, and because constructed export
price methodology was not otherwise
warranted. We based EP on the packed,
Free on Board (“FOB”’) plus Duty Paid,
Delivered Duty Paid (“DDP”’), or Cost
and Freight (““C&F”’) price to unaffiliated
purchasers in the United States. We
adjusted the reported gross unit price,
where applicable, for rebates and billing
adjustments. We also made deductions
for movement expenses in accordance
with section 772(c)(2)(A) of the Act.
These deductions included, where
appropriate, domestic inland freight,
brokerage and handling, pre—sale
warehousing expenses, international
freight, U.S. customs duties, and other
U.S. transportation expenses. To
calculate EP, we relied upon the data
submitted by the respondents.

Normal Value

A. Home Market Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared each
respondent’s volume of home market
sales of the foreign like product to its
volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(C) of the Act.

Olmue and SANCO reported that their
home market sales of IQF red
raspberries during the POR were less
than five percent of their sales of IQF
red raspberries in the United States.
Therefore, Olmue and SANCO did not
have viable home markets for purposes
of calculating NV. Olmue reported that
France was its largest third country
market, and SANCO reported that the
United Kingdom was its largest third
country market. In both instances, sales
to the third countries exceed five
percent of sales to the United States.
Accordingly, for purposes of calculating
NV, Olmue reported its sales to France,
and SANCO reported its sales to the
United Kingdom.

VBM reported that its home market
sales of IQF red raspberries during the
POR were more than five percent of its
sales of IQF red raspberries in the
United States. Therefore, VBM’s home
market was viable for purposes of
calculating NV. Accordingly, VBM
reported its home market sales for
purposes of calculating NV.

B. Sales to Affiliated Customers

VBM made sales in the home market
to affiliated customers. To test whether
these sales were made at arm’s length,
we compared the starting prices of sales
to the affiliated customer to those of
unaffiliated customers, net of all
movement charges, selling expenses,
discounts, and packing. Where the price
to the affiliated party was, on average,
within a range of 98 to 102 percent of
the price of the same or comparable
merchandise to the unaffiliated parties,
we determined that the sales made to
the affiliated party were at arm’s length.
See Modification Concerning Affiliated
Party Sales in the Comparison Market,
67 FR 69186 (November 15, 2002). In
accordance with the Department’s
practice, sales to affiliated parties were
only included in our margin analysis if
the sales were made at arm’s length.

C. Cost of Production

As discussed in the “Background”
section above, there were reasonable
grounds to believe or suspect that
Olmue made sales of the subject
merchandise in its comparison market

at prices below the cost of production
(“COP”’) within the meaning of section
773(b) of the Act. Therefore, for Olmue,
we used the calculated COP to test for
below cost sales.

In accordance with section
773(b)(2)(A)(i) of the Act, we did not
conduct a sales below cost inquiry for
the other respondents because the
Department did not have reason to
believe or suspect that either respondent
made below cost sales. Moreover, the
Department did not receive an
allegation that either respondent made
below cost sales.

1. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated the cost of
production (“COP”’) based on the sum of
the cost of materials and fabrication for
the foreign like product, plus amounts
for general and administrative (“G&A”)
expenses, financial expenses, and
comparison market packing costs, where
appropriate. See infra “Test of
Comparison Market Sales Prices” for a
discussion of the treatment of
comparison market selling expenses. We
relied on the respondent’s information
as submitted, except for adjustments to
Olmue’s fixed and variable overhead
expenses due to calculation errors by
the respondent. See Memorandum to
Neal Harper, Director, Office of
Accounting, “Cost of Production and
Constructed Value Calculation
Adjustments for the Preliminary
Results—Fruticola Olmue S.A.” dated
July 28, 2005.

2. Test of Comparison Market Prices

For Olmue, on a product—specific
basis, we compared the adjusted
weighted—average COP to the
comparison market sales of the foreign
like product during the POR, as required
under section 773(b) of the Act, in order
to determine whether sales had been
made at prices below the COP. The
prices were exclusive of any applicable
billing adjustments, movement
expenses, direct selling expenses,
commissions, indirect selling expenses,
and packing expenses. In determining
whether to disregard comparison market
sales made at prices below the COP, we
examined, in accordance with sections
773(b)(1)(A) and (B) of the Act, whether
such sales were made (1) within an
extended period of time in substantial
quantities, and (2) at prices which did
not permit the recovery of costs within
a reasonable period of time.

3. Results of the COP Test

Pursuant to section 773(b)(1) of the
Act, where less than 20 percent of a
respondent’s sales of a given product
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during the POR were at prices less than
the COP, we do not disregard any below
cost sales of that product, because we
determine that, in such instances, the
below cost sales were not made in
“substantial quantities.” Where 20
percent or more of a respondent’s sales
of a given product are at prices less than
the COP, we determine that the below
cost sales represent ““‘substantial
quantities” within an extended period
of time, in accordance with section
773(b)(1)(A) of the Act. In such cases,
we also determine whether such sales
were made at prices which would not
permit recovery of all costs within a
reasonable period of time, in accordance
with section 773(b)(1)(B) of the Act.

We found that, for Olmue, for certain
specific products, more than 20 percent
of the comparison market sales were at
prices less than the COP, and the below
cost sales were made within an
extended period of time in substantial
quantities. In addition, these sales were
made at prices that did not provide for
the recovery of costs within a reasonable
period of time. We therefore excluded
these sales and used the remaining
sales, if any, as the basis for determining
NV, in accordance with section
773(b)(1) of the Act.

For U.S. sales of subject merchandise
for which there were no comparable
comparison market sales in the ordinary
course of trade (e.g., sales that passed
the cost test), we compared those sales
to CV, in accordance with section
773(a)(4) of the Act.

D. Calculation of Constructed Value

Section 773(a)(4) of the Act provides
that where NV cannot be based on
comparison—market sales, NV may be
based on CV. Accordingly, when sales
of comparison products could not be
found, either because there were no
sales of a comparable product or all
sales of the comparable products failed
the COP test, we based NV on CV.

In accordance with sections 773(e)(1)
and (e)(2)(A) of the Act, we calculated
CV based on the sum of the cost of
materials and fabrication for the subject
merchandise, plus amounts for selling
expenses, G&A expenses, financial
expenses, profit, and U.S. packing costs.
We made the same adjustments to the
CV costs as described in the
“Calculation of COP” section of this
notice. In accordance with section
773(e)(2)(A) of the Act, we based selling
expenses, G§A expenses, and profit on
the amounts incurred and realized by
the respondent in connection with the
production and sale of the foreign like
product in the ordinary course of trade
for consumption in the foreign country.

E. Level of Trade

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (“LOT”)
as the EP. Sales are made at different
LOTs if they are made at different
marketing stages (or their equivalent).
See 19 CFR 351.412(c)(2). Substantial
differences in selling activities are a
necessary, but not sufficient, condition
for determining that there is a difference
in the stages of marketing. Id.; see also
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate From South
Africa, 62 FR 61731, 61732 (November
19, 1997). In order to determine whether
the comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”),? including selling
functions,3 class of customer (“‘customer
category”’), and the level of selling
expenses for each type of sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales (i.e.,
NV based on either comparison market
or third country prices#), we consider
the starting prices before any
adjustments. When the Department is
unable to match U.S. sales to sales of the
foreign like product in the comparison
market at the same LOT as the EP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP
sales at a different LOT in the
comparison market, where available
data make it practicable, we make an
LOT adjustment under section
773(a)(7)(A) of the Act.

Olmue

Olmue reported a single channel of
distribution and a single LOT in each
market and claimed that its sales in both
markets were at the same LOT.

2The marketing process in the United States and
comparison market begins with the producer and
extends to the sale to the final user or customer.
The chain of distribution between the two may have
many or few links, and the respondents’ sales occur
somewhere along this chain. In performing this
evaluation, we considered each respondent’s
narrative response to properly determine where in
the chain of distribution the sale occurs.

3 Selling functions associated with a particular
chain of distribution help us to evaluate the level(s)
of trade in a particular market. For purposes of
these preliminary results, we have organized the
common selling functions into four major
categories: sales process and marketing support,
freight and delivery, inventory and warehousing,
and quality assurance/warranty services.

4+Where NV is based on CV, we determine the NV
LOT based on the LOT of the sales from which we
derive selling expenses, G&A and profit for CV,
where possible.

Therefore, Olmue did not request an
LOT adjustment.

We examined the information
reported by Olmue regarding its
marketing processes for its comparison
market and U.S. sales, including
customer categories and the type and
level of selling activities performed.
Olmue reported that it sold to end—users
in the third country and to traders,
distributors, retailers and end users in
the United States. In both markets,
Olmue reported similar selling activities
regardless of the customer category.
Thus, we preliminarily find that Olmue
sold at a single LOT in the comparison
and U.S. markets.

Moreover, sales in both markets were
direct shipments to customers from the
plant. Therefore, there were no
differences in the channels of
distribution between the two markets.
Olmue also did not grant rebates or
discounts, provide technical services or
post—sale warehousing, or incur
advertising expenses in either the third
country or U.S. market. Therefore, we
preliminarily find that Olmue’s sales in
the comparison and U.S. markets were
made at the same LOT.

SANCO

SANCO reported a single LOT in the
comparison and U.S. markets, and
claimed that the LOT in each of these
markets was the same. Therefore,
SANCO did not request an LOT
adjustment.

We examined the information
reported by SANCO regarding its
marketing processes for its comparison
market and U.S. sales, including
customer categories and the type and
level of selling activities performed.
SANCO reported two channels of
distribution in the U.S. market. In the
U.S. market, channel one, the customer
pays for the international freight. In the
U.S. market, channel two, SANCO pays
for the international freight. In both
channels of distribution, SANCO is
always responsible for the inland freight
expenses to the port in Chile. Also,
SANCO is always the importer of record
and, therefore, pays all applicable
customs duties. SANCO sells to the
same customer types in both channels of
distribution. Except for the differences
regarding the payment of international
freight, there are no differences in the
selling activities for these two channels
of distribution. Therefore, we
preliminarily find that there is a single
LOT in the U.S. market.

SANCO has reported one channel of
distribution for sales to its third country
market. In this channel, SANCO’s
customer is the importer of record, and
is responsible for all customs duties.
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SANCO is responsible for the inland
freight expenses to the port in Chile.
The international freight is also paid by
SANCO. Because SANCO has reported
no variation in the selling activities for
these sales, we preliminarily find that
there is a single LOT in SANCO’s third
country market.

Comparing sales in SANCO’s two
markets, there is no indication that there
were significantly different selling
activities or sales process activities.
SANCO also did not grant rebates or
discounts, provide technical services or
post—sale warehousing, or incur
advertising expenses on either U.S. or
third country sales.

Therefore, we preliminarily find that
a single LOT exists in both the U.S. and
third country markets, and that
SANCO’s sales in the U.S. and third
country markets were made at the same
LOT.

VBM

VBM reported two channels of
distribution in the U.S. market, and
three channels of distribution in the
home market. However, because the
selling functions do not differ
significantly between these channels,
VBM is not claiming an LOT
adjustment.

We examined the information
reported by VBM regarding its
marketing processes for its home market
and U.S. sales, including customer
categories and the types and levels of
selling activities performed. VBM
reported two channels of distribution in
the U.S. market. In the U.S. market,
channel one, VBM’s product is
transported from the processing plant to
the cold storage warehouse before being
transported to the port of shipment. In
the U.S. market, channel two, VBM’s
sales are transported directly from the
processing plant to the port for
shipment. VBM reports that there are no
pricing differences between these two
channels of distribution. In both
channels of distribution, VBM is always
responsible for the inland freight to the
port in Chile. VBM is also always the
importer of record and, therefore, pays
all applicable customs duties. VBM sells
to the same types of customer in both
channels of distribution. Except for
small differences regarding
transportation of the product from the
processing plant to the cold storage
warehouse, there are no differences in
the selling activities for these two
channels of distribution. Therefore, we
preliminarily find that there is a single
LOT in the U.S. market.

VBM has reported three channels of
distribution for its home market sales. In
the home market, channel one, VBM’s

product is transported from the
processing plant to the cold storage
warehouse, and is picked up directly
from the warehouse by the customer. In
the home market, channel two, VBM’s
product is transported from the
warehouse to the cold storage
warehouse, and is then delivered by
VBM to the customer. In the home
market, channel three, VBM’s product is
picked up by the customer at the
processing plant. Because VBM has not
reported substantial differences in the
selling activities for these three
channels, we preliminarily find that
there is a single LOT in VBM’s home
market.

Comparing sales in VBM’s two
markets, there is no indication that there
were significantly different selling
activities or sales process activities.
Although VBM did grant rebates for a
few U.S. sales, it did not provide
technical services or post—sale
warehousing, or incur advertising
expenses on either U.S. or home market
sales.

Therefore, we preliminarily find that
a single LOT exists in both the U.S. and
home markets, and that VBM’s sales in
the U.S. and home markets were made
at the same LOT.

F. Calculation of Normal Value Based
on Comparison Market Prices

We calculated NV based on FOB and
C&F prices to unaffiliated customers in
the comparison markets. We made
adjustments for billing adjustments,
where appropriate and, in accordance
with section 773(a)(6)(B)(ii) of the Act,
we made deductions for movement
expenses. These included domestic
inland freight, pre—sale warehousing
expenses, international freight, marine
insurance, third country brokerage and
handling, third country duties, and
third country inland freight, where
applicable. In addition, we made
adjustments under section
773(a)(6)(C)(iii) of the Act and 19 CFR
351.410 for differences in circumstances
of sale for imputed credit expenses, and
other direct selling expenses, where
appropriate. For Olmue, we also made
adjustments, where appropriate, for
indirect selling expenses incurred in the
comparison market or the United States
where commissions were granted on
sales in one market but not in the other
(the commission offset), in accordance
with 19 CFR 351.410(e).

Furthermore, we made adjustments
for differences in costs attributable to
differences in the physical
characteristics of the merchandise (the
“DIFMER” adjustment), where
applicable, in accordance with section
773(a)(6)(C)(ii) of the Act and 19 CFR

351.411. We also deducted comparison
market packing costs and added U.S.
packing costs in accordance with
section 773(a)(6)(A) and (B) of the Act.
To calculate NV, we relied upon the
data submitted by the respondents.

G.Calculation of Normal Value Based
on Constructed Value

For price-to-CV comparisons, we
made adjustments to CV in accordance
with section 773(a)(8) of the Act. We
made adjustments to CV for differences
in circumstances of sale in accordance
with section 773(a)(6)(C)(iii) of the Act
and 19 CFR 351.410. In addition, we
added U.S. packing costs.

Currency Conversion

We made currency conversions in
accordance with section 773A(a) of the
Act based on the exchange rates in effect
on the date of the U.S. sale as reported
by the Federal Reserve Bank.

Preliminary Results of Review

We preliminarily find the following
weighted—average dumping margins:

Weighted—average

Exporter/manufacturer margin percentage

Fruticola Olmue, S.A. ...

Santiago Comercio Ex-
terior Exportaciones,
Ltda. ..o

Vital Berry, S.A. ............

0.09 (de minimis)

0.00
0.00

Assessment Rates and Cash Deposit
Requirements

Pursuant to 19 CFR 351.212(b), the
Department calculates an assessment
rate for each importer of the subject
merchandise for each respondent. Upon
issuance of the final results of this
administrative review, if any importer—
specific assessment rates calculated in
the final results are above de minimis
(i.e., at or above 0.5 percent), the
Department will issue appraisement
instructions directly to U.S. Customs
and Border Protection (““CBP”’) to assess
antidumping duties on appropriate
entries.

To determine whether the duty
assessment rates covering the period
were de minimis, in accordance with
the requirement set forth in 19 CFR
351.106(c)(2), for each respondent we
calculate importer (or customer)-specific
ad valorem rates by aggregating the
dumping margins calculated for all U.S.
sales to that importer (or customer) and
dividing this amount by the total value
of the sales to that importer (or
customer). Where an importer (or
customer)-specific ad valorem rate is
greater than de minimis, and the
respondent has reported reliable entered
values, we apply the assessment rate to
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the entered value of the importer’s/
customer’s entries during the review
period. Where an importer (or
customer)-specific ad valorem rate is
greater than de minimis and we do not
have entered values, we calculate a per—
unit assessment rate by aggregating the
dumping duties due for all U.S. sales to
each importer (or customer) and
dividing this amount by the total
quantity sold to that importer (or
customer).

The Department will issue
appropriate assessment instructions
directly to CBP within 15 days of
publication of the final results of this
review.

The following deposit requirements
will be effective upon publication of the
final results of this administrative
review for all shipments of IQF red
raspberries from Chile entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(1) of the Act: (1) the cash deposit
rates for the reviewed companies will be
the rate established in the final results
of this review, except if a rate is less
than 0.50 percent, and therefore, de
minimis within the meaning of 19 CFR
351.106(c)(1), in which case the cash
deposit rate will be zero; (2) if the
exporter is not a firm covered in this
review, but was covered in a previous
review or the original LTFV
investigation, the cash deposit rate will
continue to be the company-specific
rate published for the most recent
period; (3) if the exporter is not a firm
covered in this review, the previous
review, or the original investigation, but
the manufacturer is, the cash deposit
rate will be the rate established for the
most recent period for the manufacturer
of the merchandise; and (4) the cash
deposit rate for all other manufacturers
and/or exporters of this merchandise,
shall be 6.33 percent, the “all others”
rate established in Notice of Amended
final Determination of Sales at Less than
Fair Value: IQF Red Raspberries from
Chile, 67 FR 40270 (June 12, 2002).

These requirements, when imposed,
shall remain in effect until publication
of the final results of the next
administrative review.

Public Comment

Any interested party may request a
hearing within 30 days of publication of
this notice. A hearing, if requested, will
be held 37 days after the publication of
this notice, or the first business day
thereafter. Interested parties may submit
case briefs within 30 days of the date of
publication of this notice. Rebuttal
briefs, which must be limited to issues
raised in the case briefs, may be filed

not later than 35 days after the date of
publication of this notice. The
Department will issue the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such comments,
within 120 days of publication of the
preliminary results.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—4190 Filed 8—-3—05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-046]

Polychloroprene Rubber from Japan;
Continuation of Antidumping Duty
Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (‘“‘the Department”) and the
International Trade Commission (“ITC”)
that revocation of the antidumping duty
order on polychloroprene rubber from
Japan would likely lead to continuation
or recurrence of dumping and material
injury to an industry in the United
States, the Department is publishing this
notice of continuation of this
antidumping duty order.

EFFECTIVE DATE: August 4, 2005.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit or Dana Mermelstein,
AD/CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, DC 20230;
telephone: (202) 482—-5050 or (202) 482—
1391, respectively.

SUPPLEMENTARY INFORMATION:

Scope of the Order

Merchandise covered by this
antidumping duty order is shipments of
polychloroprene rubber, an oil resistant
synthetic rubber also known as
polymerized chlorobutadiene or
neoprene, currently classifiable under
items 4002.42.00, 4002.49.00,
4003.00.00, 4462.15.21 and 4462.00.00
of the Harmonized Tariff Schedule of
the United States (“HTSUS”’). Although
the HTSUS item numbers are provided
for convenience and customs purposes.
The written description remains
dispositive.

Background

On July 1, 2004, the Department
initiated and the ITC instituted sunset
reviews of the antidumping duty order
on polychloroprene rubber from Japan,
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (‘‘the Act”).1
As aresult of its review, the Department
found that revocation of the
antidumping duty order would likely
lead to continuation or recurrence of
dumping, and notified the ITC of the
magnitude of the margins likely to
prevail were the order to be revoked.2
On July 21, 2005, the ITC determined,
pursuant to section 751(c) of the Act,
that revocation of the antidumping duty
order on polychloroprene rubber from
Japan would likely lead to continuation
or recurrence of material injury to an
industry in the United States within a
reasonably foreseeable time.3

Determination

As a result of the determinations by
the Department and the ITC that
revocation of the antidumping duty
order would likely lead to continuation
or recurrence of dumping and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the antidumping
duty order on polychloroprene rubber
from Japan. U.S. Customs and Border
Protection (“CBP”’) will continue to
collect antidumping duty cash deposits
at the rates in effect at the time of entry
for all imports of subject merchandise.

The effective date of continuation of
this order will be the date of publication

1 See Initiation of Five-Year (“Sunset”’) Reviews,
69 FR 39905 (July 1, 2004), and Polychloroprene
Rubber from Japan, Investigation No. AA 1921-129
(Second Review), 69 FR 39961 (July 1, 2004).

2 See Polychloroprene Rubber from Japan; Final
Results of Expedited Sunset Review of Antidumping
Duty Finding, 69 FR 64276 (November 11, 2004).

3 See USITC Publication 3786 (June 2005) and
Polychloroprene Rubber from Japan, Investigation
No. AA1921-129 (Second Review) 70 FR 42101
(July 21, 2005).
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in the Federal Register of this Notice of
Continuation. Pursuant to section
751(c)(2) of the Act, the Department
intends to initiate the next five—year
review of these orders not later than July
2010.

This five—year (sunset) review and
notice are in accordance with section
751(c) and published pursuant to
section 777(i)(1) of the Act.

Dated: July 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—-4191 Filed 8—3-05; 8:45 am)]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

[A-427-814, A-412-818]

Certain Stainless Steel Sheet and Strip
in Coils from France and the United
Kingdom; Final Results of Sunset
Reviews and Revocation of
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 1, 2004, the
Department of Commerce (“the
Department”) initiated its first sunset
review of the antidumping duty orders
on certain stainless steel sheet and strip
in coils from France and the United
Kingdom. See Initiation of Five-Year
(“Sunset”’) Reviews, 69 FR 30874 (June
1, 2004) (““First Sunset Review”).
Pursuant to section 751(c) of the Tariff
Act of 1930, as amended (‘‘the Act”), the
International Trade Commission (“‘the
ITC”), in its first sunset review,
determined that revocation of the
antidumping duty orders on stainless
steel sheet and strip in coils from France
and the United Kingdom is not likely to
lead to continuation or recurrence of
material injury to an industry in the
United States within a reasonably
foreseeable time. Therefore, pursuant to
section 751(d)(2) of the Act, and section
351.222(i)(1)(iii) of the Department’s
regulations, the Department is revoking
the antidumping duty orders on certain
stainless steel sheet and strip in coils
from France and the United Kingdom.

EFFECTIVE DATE: July 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit or Dana Mermelstein,
AD/CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;

telephone: (202) 482—-5050 or (202) 482—
1391, respectively.
SUPPLEMENTARY INFORMATION:

Scope of the Orders

The products subject to these
antidumping duty orders are certain
stainless steel sheet and strip in coils.
Stainless steel is an alloy steel
containing, by weight, 1.2 percent or
less of carbon and 10.5 percent or more
of chromium, with or without other
elements. The subject sheet and strip is
a flat-rolled product in coils that is
greater than 9.5 mm in width and less
than 4.75 mm in thickness, and that is
annealed or otherwise heat treated and
pickled or otherwise descaled. The
subject sheet and strip may also be
further processed (i.e., cold-rolled,
polished, aluminized, coated, etc.)
provided that it maintains the specific
dimensions of sheet and strip following
such processing. The merchandise
subject to these orders is classified in
the Harmonized Tariff Schedule of the
United States (HTSUS) at subheadings:
7219.13.00.30, 7219.13.00.50,
7219.13.00.70, 7219.13.00.80,
7219.14.00.30, 7219.14.00.65,
7219.14.00.90, 7219.32.00.05,
7219.32.00.20, 7219.32.00.25,
7219.32.00.35, 7219.32.00.36,
7219.32.00.38, 7219.32.00.42,
7219.32.00.44, 7219.33.00.05,
7219.33.00.20, 7219.33.00.25,
7219.33.00.35, 7219.33.00.36,
7219.33.00.38, 7219.33.00.42,
7219.33.00.44, 7219.34.00.05,
7219.34.00.20, 7219.34.00.25,
7219.34.00.30, 7219.34.00.35,
7219.35.00.05, 7219.35.00.15,
7219.35.00.30, 7219.35.00.35,
7219.90.00.10, 7219.90.00.20,
7219.90.00.25, 7219.90.00.60,
7219.90.00.80, 7220.12.10.00,
7220.12.50.00, 7220.20.10.10,
7220.20.10.15, 7220.20.10.60,
7220.20.10.80, 7220.20.60.05,
7220.20.60.10, 7220.20.60.15,
7220.20.60.60, 7220.20.60.80,
7220.20.70.05, 7220.20.70.10,
7220.20.70.15, 7220.20.70.60,
7220.20.70.80, 7220.20.80.00,
7220.20.90.30, 7220.20.90.60,
7220.90.00.10, 7220.90.00.15,
7220.90.00.60, and 7220.90.00.80.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the Department’s written
description of the merchandise subject
to these orders is dispositive.

Excluded from the scope of these
orders are the following: (1) sheet and
strip that is not annealed or otherwise
heat treated and pickled or otherwise
descaled, (2) sheet and strip that is cut
to length, (3) plate (i.e., flat-rolled
stainless steel products of a thickness of

4.75 mm or more), (4) flat wire (i.e.,
cold-rolled sections, with a prepared
edge, rectangular in shape, of a width of
not more than 9.5 mm), and (5) razor
blade steel. Razor blade steel is a flat—
rolled product of stainless steel, not
further worked than cold—rolled (cold—
reduced), in coils, of a width of not
more than 23 mm and a thickness of
0.266 mm or less, containing, by weight,
12.5 to 14.5 percent chromium, and
certified at the time of entry to be used
in the manufacture of razor blades. See
Chapter 72 of the HTS, ‘“Additional U.S.
Note” 1(d).

Flapper valve steel is defined as
stainless steel strip in coils containing,
by weight, between 0.37 and 0.43
percent carbon, between 1.15 and 1.35
percent molybdenum, and between 0.20
and 0.80 percent manganese. This steel
also contains, by weight, phosphorus of
0.025 percent or less, silicon of between
0.20 and 0.50 percent, and sulfur of
0.020 percent or less. The product is
manufactured by means of vacuum arc
remelting, with inclusion controls for
sulphide of no more than 0.04 percent
and for oxide of no more than 0.05
percent. Flapper valve steel has a tensile
strength of between 210 and 300 ksi,
yield strength of between 170 and 270
ksi, plus or minus 8 ksi, and a hardness
(Hv) of between 460 and 590. Flapper
valve steel is most commonly used to
produce specialty flapper valves in
COImMPpressors.

Also excluded is a product referred to
as suspension foil, a specialty steel
product used in the manufacture of
suspension assemblies for computer
disk drives. Suspension foil is described
as 302/304 grade or 202 grade stainless
steel of a thickness between 14 and 127
microns, with a thickness tolerance of
plus—or-minus 2.01 microns, and
surface glossiness of 200 to 700 percent
Gs. Suspension foil must be supplied in
coil widths of not more than 407 mm,
and with a mass of 225 kg or less. Roll
marks may only be visible on one side,
with no scratches of measurable depth.
The material must exhibit residual
stresses of 2 mm maximum deflection,
and flatness of 1.6 mm over 685 mm
length.

Certain stainless steel foil for
automotive catalytic converters is also
excluded from the scope of these orders.
This stainless steel strip in coils is a
specialty foil with a thickness of
between 20 and 110 microns used to
produce a metallic substrate with a
honeycomb structure for use in
automotive catalytic converters. The
steel contains, by weight, carbon of no
more than 0.030 percent, silicon of no
more than 1.0 percent, manganese of no
more than 1.0 percent, chromium of
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between 19 and 22 percent, aluminum
of no less than 5.0 percent, phosphorus
of no more than 0.045 percent, sulfur of
no more than 0.03 percent, lanthanum
of less than 0.002 or greater than 0.05
percent, and total rare earth elements of
more than 0.06 percent, with the
balance iron.

Permanent magnet iron—chromium-
cobalt alloy stainless strip is also
excluded from the scope of these orders.
This ductile stainless steel strip
contains, by weight, 26 to 30 percent
chromium, and 7 to 10 percent cobalt,
with the remainder of iron, in widths
228.6 mm or less, and a thickness
between 0.127 and 1.270 mm. It exhibits
magnetic remanence between 9,000 and
12,000 gauss, and a coercivity of
between 50 and 300 oersteds.

This product is most commonly used
in electronic sensors and is currently
available under proprietary trade names
such as “Arnokrome III.”"1

Certain electrical resistance alloy steel
is also excluded from the scope of these
orders. This product is defined as a
non—magnetic stainless steel
manufactured to American Society of
Testing and Materials (ASTM)
specification B344 and containing, by
weight, 36 percent nickel, 18 percent
chromium, and 46 percent iron, and is
most notable for its resistance to high
temperature corrosion. It has a melting
point of 1390 degrees Celsius and
displays a creep rupture limit of 4
kilograms per square millimeter at 1000
degrees Celsius. This steel is most
commonly used in the production of
heating ribbons for circuit breakers and
industrial furnaces, and in rheostats for
railway locomotives. The product is
currently available under proprietary
trade names such as “Gilphy 36.72

Certain martensitic precipitation—
hardenable stainless steel is also
excluded from the scope of these orders.
This high—strength, ductile stainless
steel product is designated under the
Unified Numbering System (UNS) as
S45500—grade steel, and contains, by
weight, 11 to 13 percent chromium, and
7 to 10 percent nickel. Carbon,
manganese, silicon and molybdenum
each comprise, by weight, 0.05 percent
or less, with phosphorus and sulfur
each comprising, by weight, 0.03
percent or less. This steel has copper,
niobium, and titanium added to achieve
aging and will exhibit yield strengths as
high as 1700 Mpa and ultimate tensile
strengths as high as 1750 Mpa after
aging, with elongation percentages of 3
percent or less in 50 mm. It is generally

1“Arnokrome III"” is a trademark of the Arnold
Engineering Company.
2“Gilphy 36" is a trademark of Imphy, S.A.

provided in thicknesses between 0.635
and 0.787 mm, and in widths of 25.4
mm. This product is most commonly
used in the manufacture of television
tubes and is currently available under
proprietary trade names such as
“Durphynox 17”.3

Finally, three specialty stainless steels
typically used in certain industrial
blades and surgical and medical
instruments are also excluded from the
scope of these orders. These include
stainless steel strip in coils used in the
production of textile cutting tools (i.e.,
carpet knives).# This steel is similar to
AISI grade 420 but containing, by
weight, 0.5 to 0.7 percent of
molybdenum. The steel also contains,
by weight, carbon of between 1.0 and
1.1 percent, sulfur of 0.020 percent or
less, and includes between 0.20 and
0.30 percent copper and between 0.20
and 0.50 percent cobalt. This steel is
sold under proprietary names such as
“GIN4 Mo.””s The second excluded
stainless steel strip in coils is similar to
AISI 420-J2 and contains, by weight,
carbon of between 0.62 and 0.70
percent, silicon of between 0.20 and
0.50 percent, manganese of between
0.45 and 0.80 percent, phosphorus of no
more than 0.025 percent and sulfur of
no more than 0.020 percent. This steel
has a carbide density on average of 100
carbide particles per 100 square
microns. An example of this product is
“GIN5 “steel. The third specialty steel
has a chemical composition similar to
AISI 420 F, with carbon of between 0.37
and 0.43 percent, molybdenum of
between 1.15 and 1.35 percent, but
lower manganese of between 0.20 and
0.80 percent, phosphorus of no more
than 0.025 percent, silicon of between
0.20 and 0.50 percent, and sulfur of no
more than 0.020 percent. This product
is supplied with a hardness of more
than Hv 500 guaranteed after customer
processing, and is supplied as, for
example, “GIN6”.

Background

On July 27, 1999, the Department
published in the Federal Register
antidumping duty orders on certain
stainless steel sheet and strip in coils
from France and the United Kingdom.
See Notice of Amended Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order; Stainless Steel Sheet and Strip in
Coils from France, 64 FR 40562 (July 27,
1999), and Notice of Antidumping Duty

3“Durphynox 17" is a trademark of Imphy, S.A.

4 This list of uses is illustrative and provided for
descriptive purposes only.

5 GIN 4 Mo”, “GIN5” and “GIN6" are the
proprietary grades of Hitachi Metals America Ltd.

Order; Stainless Steel Sheet and Strip in
Coils from the United Kingdom, 64 FR
40555 (July 27, 1999). On June 1, 2004,
the Department initiated, and the ITC
instituted, sunset reviews of the
antidumping duty orders on certain
stainless steel sheet and strip in coils
from France and the United Kingdom.
See First Sunset Review, and Stainless
Steel Sheet and Strip in Coils from
France, Germany, Italy, Japan, Korea,
Mexico, Taiwan, and the United
Kingdom, 69 FR 30958 (June 1, 2004).
As a result of its review, the Department
found that revocation of the
antidumping duty orders would likely
lead to continuation or recurrence of
dumping, and notified the ITC of the
magnitude of the margin likely to
prevail were the orders to be revoked.
See Final Result of Expedited Sunset
Review of Antidumping Duty Order, 69
FR 60357 (October 8, 2004), and
Stainless Steel Sheet and Strip in Coils
from the Republic of Korea, Taiwan,
and the United Kingdom; Final Result of
Expedited Sunset Review of
Antidumping Duty Orders, 69 FR 67892
(November 22, 2004). On July 18, 2005,
the ITC determined, pursuant to section
751(c) of the Act, that revocation of the
antidumping duty orders on certain
stainless steel sheet and strip in coils
from France and the United Kingdom
would not be likely to lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See USITC Publication 3788,
Investigation Nos. 701-TA-381-382 and
731-TA-797-804 (Review) (July 2005),
and Certain Stainless Steel Sheet and
Strip in Coils from France, Germany,
Italy, Japan, Korea, Mexico, Taiwan,
and the United Kingdom, 70 FR 41236
(July 18, 2005).

Determination

As a result of the determination by the
ITC that revocation of these
antidumping duty orders is not likely to
lead to continuation or recurrence of
material injury to an industry in the
United States, the Department, pursuant
to section 751(d) of the Act, is revoking
the antidumping duty orders on certain
stainless steel sheet and strip in coils
from France and the United Kingdom.
Pursuant to section 751(d)(2) and 19
CFR 351.222(i)(2)(i), the effective date of
revocation is July 27, 2004 (i.e., the fifth
anniversary of the date of publication in
the Federal Register of the order).

The Department will notify U.S.
Customs and Border Protection (“CBP”’)
to discontinue suspension of liquidation
and collection of cash deposits on
entries of the subject merchandise
entered or withdrawn from warehouse
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on or after July 27, 2004, the effective
date of revocation of these orders. The
Department will complete any pending
administrative reviews of these orders
and will conduct administrative reviews
of subject merchandise entered prior to
the effective date of revocation in
response to appropriately filed requests
for review.

This five—year sunset review and
notice are in accordance with section
751(d)(2) and published pursuant to
section 777(i)(1) of the Act.

Dated: July 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—4174 Filed 8—-3—05; 8:45 am]|
Billing Code: 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

Notice To Establish an Advisory
Committee on Travel and Tourism

Summary: In accordance with the
provisions of the Federal Advisory
Committee Act, 5 U.S.C. App. 2, and the
General Services Administration (GSA)
rule of Advisory Committee
Management, 41 CFR part 102—-3 and
after consultation with GSA, the
Secretary of Commerce has determined
that the establishment of the U.S. Travel
and Tourism Advisory Board is in the
public interest, in connection with the
performance of duties imposed on the
Department by law. This is a renaming
of the original board established in 2003
under the name U.S. Travel and
Tourism Promotion Advisory Board
pursuant to the Department of
Commerce and Related Agencies
Appropriations Act, 2003, section 210
(Public Law 108-7). This also expands
the duties of the Board to include the
activities that are authorized under 15
U.S.C. 1512, set forth below.

Under the newly established U.S.
Travel and Tourism Advisory Board, the
Secretary of Commerce shall in
consultation with the Board design,
develop and implement an international
promotional campaign, which seeks to
encourage foreign individuals to travel
to the United States for the purposes of
engaging in tourism related activities.
Also, pursuant to 15 U.S.C. 1512 which
provides the Department of Commerce
the province and duty to foster, promote
and develop foreign and domestic
commerce, the Board shall advise the
Secretary of Commerce on the
development, creation and
implementation of a national tourism
strategy and shall provide a means of

ensuring regular contact between the
government and the travel and tourism
sector. The Board shall advise the
Secretary on government policies and
programs that affect the United States
travel and tourism industry and provide
a forum for discussing and proposing
solutions to industry related problems.
The U.S. Travel and Tourism
Advisory Board will consist of no more
than 15 members appointed by the
Secretary of Commerce to assure a
balanced representation among the
travel and tourism industry sector. The
U.S. Travel and Tourism Advisory
Board will function solely as an
advisory body, and in compliance with
the provisions of the Federal Advisory
Committee Act. Its charter will be filed
under the Act, fifteen days from the date
of publication of this notice.
FOR FURTHER INFORMATION CONTACT:
Interested persons are invited to submit
comments regarding the establishment
of this committee to Lindsey Dickinson,
Director, Office of Advisory
Committees, U.S. Department of
Commerce, Room 4043, Washington, DC
20230.

Dated: July 29, 2005.
Lindsey Dickinson,
Director, Office of Advisory Committees.
[FR Doc. E5—4142 Filed 8-3—05; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-408-046]

Sugar from the European Community;
Final Results of the Full Sunset Review
of the Countervailing Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On September 1, 2004, the
Department of Commerce (“the
Department”) initiated a sunset review
of the countervailing duty (“CVD”’)
finding on sugar from the European
Community (“the Community”’)
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (“‘the Act”).
See Notice of Initiation of Five-year
(““Sunset”’) Review, 69 FR 53408
(September 1, 2004). On the basis of a
notice of intent to participate filed on
behalf of the domestic interested parties
and adequate substantive comments
filed on behalf of the domestic
interested parties and the Community,
the Department conducted a full sunset
review of the countervailing duty
finding on sugar from the Community.
As aresult of this sunset review, the

Department finds that revocation of the
CVD finding would likely lead to
continuation or recurrence of
countervailable subsidies at the level
indicated in the “Final Results of
Review” section of this notice.
EFFECTIVE DATE: August 4, 2005.

FOR FURTHER INFORMATION CONTACT:
Tipten Troidl, AD/CVD Operations,
Office 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street & Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482—-1767.

SUPPLEMENTARY INFORMATION:

Background

On September 1, 2004, the
Department initiated a sunset review of
the CVD finding on sugar from the
Community. See Notice of Initiation of
Five-year (“‘Sunset”’) Review, 69 FR
53408 (September 1, 2004). On March
25, 2005, the Department published the
preliminary results of the full sunset
review of the CVD finding on sugar from
the Community. See Sugar From the
European Community; Preliminary
Results of Full Sunset Review of the
Countervailing Duty Finding, 70 FR
15293 (March 25, 2005) (““Preliminary
Sunset Results”), and the accompanying
Issues and Decision Memorandum for
the Five-year (“Sunset”) Review of the
Countervailing Duty Finding on Sugar
from the European Community;
Preliminary Results, dated March 25,
2005 (“Preliminary Results Decision
Memorandum”).! In our Preliminary
Sunset Results, we found that benefits
from the export restitution payment
program would likely continue or recur
were the order revoked.

On May 9, 2005, the Department
received a case brief from the United
States Beet Sugar Association, the
American Sugar Refiners’ Association,
the American Sugar Cane League, the
Sugar Cane Growers Cooperative of
Florida, the Florida Sugar Cane League,
Rio Grande Valley Sugar Growers, Inc.,
Hawaii Sugar Farmers, and the
American Sugarbeet Growers
Association, (collectively “domestic
interested parties’’). The Department did
not receive a case or rebuttal brief from
the Community.

Scope of the Finding

Imports covered by this
countervailing duty finding are
shipments of sugar from the European
Community. During the investigation,

1For a full discussion of the history of this
finding prior to the Preliminary Sunset Results, see
the March 25, 2005, Preliminary Results Decision
Memorandum.
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such merchandise was classifiable
under item numbers 155.2025,
155.2045, 155.3000 and 183.05 of the
Tariff Schedules of the United States
Annotated (“TSUSA”). This
merchandise is currently classifiable
under item numbers 1701.11.05,
1701.11.10, 1701.11.20, 1701.11.50,
1701.12.05, 1701.12.10, 1701.12.50,
1701.91.05, 1701.91.10, 1701.91.30,
1701.99.05, 1701.99.1090, 1701.99.5090,
1702.90.05, 1702.90.10, 1702.90.20,
2106.90.42, 2106.90.44, 2106.90.46 of
the Harmonized Tariff Schedule
(“HTS”). Specialty sugars are exempt
from the scope of this finding. On
December 7, 1987, two interested
parties, the United States Beet Sugar
Association and the United States Cane
Sugar Refiners’ Association, requested a
scope review of blends of sugar and
dextrose, a corn—derived sweetner,
containing at least 65 percent sugar. The
merchandise is currently imported
under HTS item number 1701.99.00. On
June 21, 1990, the Department issued a
final scope clarification memorandum,
which determined that such blends are
within the scope of the finding, and that
imports of such blends from the
Community are subject to the
corresponding countervailing duty.

Analysis of Comments Received:

All issues raised in this review are
addressed in the Issues and Decision
Memorandum (“Decision
Memorandum’’) from Barbara E.
Tillman, Acting Deputy Assistant
Secretary for Import Administration, to
Joseph A. Spetrini, Acting Assistant
Secretary for Import Administration,
dated July 28, 2005, which is hereby
adopted by this notice. The issues
discussed in the accompanying Decision
Memorandum include the likelihood of
continuation or recurrence of a
countervailable subsidy were the order
revoked. Parties can find a complete
discussion of all issues raised in this
review and the corresponding
recommendation in this public
memorandum which is on file in the
Central Records Unit, room B-099, of
the main Commerce building. In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov/frn. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Final Results of Review

The Department finds that revocation
of the countervailing duty finding on
sugar from the Community would be
likely to lead to continuation or
recurrence of a countervailable subsidy.
The net countervailable subsidy likely

to prevail if the finding were revoked is
21.73 cents per pound.

Notification Regarding Administrative
Protective Order

This notice also serves as the only
reminder to parties subject to
administrative protective order (“APO”)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305 of the
Department’s regulations. Timely
notification of the return or destruction
of APO materials or conversion to
judicial protective order is hereby
requested. Failure to comply with the
regulations and terms of an APO is a
violation which is subject to sanction.

We are issuing and publishing the
results and notice in accordance with
sections 751(c), 752, and 777(i)(1) of the
Act.

Dated: July 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-4189 Filed 8-3-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 0722051]

Environmental Impact Statement for
the Santa Clara Valley Water District
Fisheries and Aquatic Habitat
Collaborative Effort

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of intent to conduct
public scoping and prepare an
Environmental Impact Statement

SUMMARY: Pursuant to the National
Environmental Policy Act (NEPA) of
1969, as amended, the National Marine
Fisheries Service (NMFS) proposes to
serve as the lead agency under NEPA in
the preparation of a joint Environmental
Impact Statement/ Environmental
Impact Report (EIS/EIR) for the
following project/proposed action:
Adoption and implementation of the
“Settlement Agreement Regarding Water
Rights of the Santa Clara Valley Water
District On Coyote, Guadalupe, and
Stevens Creeks,” (Settlement
Agreement), the State Water Resources
Control Board’s approval of
modifications of the Santa Clara Valley
Water District’s (District) appropriative
water rights to allow for implementation

of the Settlement Agreement with
supporting findings and implementation
of those modifications, the District’s
adoption of a Conservation Plan (CP),
NMFS’s issuance of an incidental take
permit (ITP) to the District, the U.S. Fish
and Wildlife Service’s (USFWS)
issuance of an ITP to the District, the
U.S. Army Corps of Engineers’ (Corps)
issuance of a permit to the District, and
the California Department of Fish and
Game’s issuance of an incidental take
permit or consistency determination to
the District. The project/proposed action
is also known as “FAHCE” (Fisheries
and Aquatic Habitat Collaborative
Effort). The NMFS is the lead agency for
this EIS, and the USFWS and the Corps
are cooperating agencies. The District, a
local public water agency, is the lead
agency under the California
Environmental Quality Act (CEQA). A
similar notice is being published by the
District in accordance with CEQA.
Comments and participation in the
scoping process are encouraged.

DATES: Written and oral comments may
be submitted at a public scoping
meeting scheduled for Tuesday, August
9, 2005, from 7 to 9 p.m. at the Santa
Clara Valley Water District Board Room
located at 5750 Almaden Expressway,
San Jose, CA 95118.In addition, written
comments may be submitted on or
before September 15, 2005.

ADDRESSES: Address comments and
requests for information related to
preparation of the EIS/EIR, or requests
to be added to the mailing list for this
project/proposed action, to Gary Stern,
NMEFS, 777 Sonoma Avenue, Room 325,
Santa Rosa, CA 95404; facsimile
(707)578-3435. Comments may be
submitted by e-mail to the following
address: Gary.Stern@noaa.gov. In the
subject line of the e-mail, include the
document identifier: FAHCE - EIS/EIR.
Comments and materials received will
be available to public inspection, by
appointment, during normal business
hours at the above addresses.

FOR FURTHER INFORMATION CONTACT: Gary
Stern, San Francisco Bay Region Team
Leader at NMFS, Santa Rosa Area
Office, (707) 575—6060.

SUPPLEMENTARY INFORMATION:

Background

The NEPA requires Federal agencies
to conduct an environmental analysis of
their proposed actions to determine if
the actions may affect the human
environment. The NMFS expects to take
action on an Endangered Species Act
(ESA) section 10(a)(1)(B) permit
application anticipated from the
District. Therefore, the NMFS is seeking
public input on the scope of the
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required NEPA analysis, including the
range of reasonable alternatives and
associated impacts of any alternatives.

Section 9 of the ESA and
implementing regulations prohibit the
“taking” of a species listed as
endangered or threatened. The term take
is defined under the ESA as to mean
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
attempt to engage in any such conduct
(16 U.S.C. 1532(19)). Harm is defined by
the USFWS to include significant
habitat modification or degradation
where it actually kills or injures wildlife
by significantly impairing essential
behavioral patterns, including breeding,
feeding, and sheltering (50 CFR 17.3).
NMFS’ definition of harm includes
significant habitat modification or
degradation where it actually kills or
injures fish or wildlife by significantly
impairing essential behavioral patterns,
including breeding, feeding, spawning,
migrating, rearing, and sheltering (64 FR
60727; November 8, 1999).

Section 10 of the ESA contains
provisions for the issuance of an ITP to
non-Federal landowners for the take of
endangered and threatened species,
provided that all permit issuance
criteria are met, including the
requirement that the take is incidental
to otherwise lawful activities, and will
not appreciably reduce the likelihood of
the survival and recovery of the species
in the wild. In addition, the applicant
must prepare and submit to the NMFS
and USFWS for approval, a CP
containing a strategy for minimizing and
mitigating the take associated with the
proposed activities to the maximum
extent practicable. The applicant must
also ensure that adequate monitoring
and funding for the CP will be provided.

The project/proposed action arises
from a complaint filed by Guadalupe-
Coyote Resource Conservation District
on July 11, 1996, alleging that the
District’s operations on Guadalupe
River, Coyote Creek, and Stevens Creek
were adversely affecting fish and their
habitat. The District answered the
complaint, denying its allegations. In an
innovative strategy for resolving the
issues raised in the complaint and to
provide for long-term planning on these
three watersheds and preservation of the
District’s water resources to serve its
customers, trustee public agencies and
interested public groups participated in
facilitated settlement negotiations,
identified as the Fish and Aquatic
Habitat Collaborative Effort (FAHCE).

The FAHCE process culminated
successfully in the Settlement
Agreement, finalization and
implementation of which requires
NEPA and CEQA compliance. The

Settlement Agreement is expressly
conditioned on prior compliance with
NEPA and CEQA, and all applicable
resource agency approvals of the
measures that will implement the
Settlement Agreement, and will not
become effective unless and until all
specified conditions precedent are
satisfied.

To adopt and implement the
Settlement Agreement and pursue
regulatory certainty of its existing and
future water supplies, the District is
seeking an ITP that would provide long-
term assurances for the reliability of
water supplies. The District needs an
ITP because some of its activities have
the potential to take listed species.

As the primary water management
agency for Santa Clara County,
California, the District has constructed
and currently operates and maintains a
system of local reservoirs, flood control
channels, groundwater recharge
facilities, and water conveyance
facilities in the Santa Clara Valley, and
serves an area of approximately 1,300 sq
mi (3,367 sq km) with a population of
1.8 million. It acts as the county’s water
wholesaler and flood protection agency,
serving as the steward for the streams
and creeks, underground aquifers and
District-built reservoirs within the
county.

Project/Proposed Action

The ITP application is related to the
operation and maintenance of District
reservoirs and other water operations/
facilities in the Guadalupe River, Coyote
Creek, and Stevens Creek watersheds in
Santa Clara County, California(covered
activities). The Settlement Agreement
forms the basis for covered activities in
the ITP application. The Settlement
Agreement provides for actions to be
taken during four phases, the beginning
dates of which are tied to the Effective
Date of the Settlement Agreement (the
date upon which all parties to the
Settlement Agreement have executed it
following NEPA/CEQA review and
receipt of all regulatory approvals).

The first three phases of the
Settlement Agreement each would allow
10 years to implement specified
measures. The fourth phase would carry
forward the measures in perpetuity.
Each of the initial three phases would
include distinct management objectives
and measures to achieve the overall
management goals. The overall
management goals are to restore and
maintain healthy steelhead and salmon
populations as appropriate to each of
the three watersheds by providing
suitable spawning and rearing habitat
within each, and to provide adequate
passage for adult steelhead and salmon

to reach suitable spawning and rearing
habitat and for out-migration of
juveniles.

The Settlement Agreement provides
that the proposed measures would be
implemented in an adaptive manner in
order to effectively mitigate any adverse
impacts on the steelhead and Chinook
salmon fisheries as well as red-legged
frog. An Adaptive Management Team
would be formed to oversee the
implementation of the Settlement
Agreement measures, including
identification of the measures to be
included in phases two, three and four,
and initially would include
representatives of all parties to the
Settlement Agreement.

The District has informed NMFS of its
proposal to submit a conservation plan
(CP) and application for an ITP under
section 10(a)(1)(B) of the ESA. Activities
that the District may propose for
incidental take permit coverage include:

1. Phase One (first 10 years) measures
common to Coyote Creek, Guadalupe
River and Stevens Creek watersheds
would include the following:

a. Re-operation of reservoirs in
accordance with specified criteria for
flood releases, fish passage and other
non-emergency operations and
maintenance; expansion of the District’s
appropriative water rights to include
preservation and enhancement of public
trust resources as a beneficial use; and
operation of the District’s reservoirs to
ensure that both stream water depth and
stream water temperature are adequate
to support the various life stages of the
two salmonid species.

b. Removal or remediation of Priority
1 District-owned barriers to salmonid
migration and use of reasonable best
efforts, including up to 50 percent cost
sharing, to remove or remediate Priority
1 barriers owned by others; and periodic
evaluation and determination of
whether other barriers interfere with the
timely achievement of the management
objectives for each of the three
watersheds.

c. Implementation of a Fish Habitat
Restoration Plan to enhance spawning
habitats for steelhead and salmon in the
three watersheds.

d. Implementation of a program to
enhance rearing habitats for steelhead
and Chinook salmon, including tree
planting, placement of large organic
(woody) debris, channel modifications
including berms, and riparian canopy
enhancement.

e. Implementation of a program to
identify stream reaches where
geomorphic functions necessary for
channel maintenance or formation (e.g.,
hydraulic runoff, bedload transport,
channel migration, riparian vegetation



Federal Register/Vol. 70, No. 149/ Thursday, August 4, 2005/ Notices

44899

succession) are impaired; and
evaluation of the feasibility of restoring
such geomorphic functions to enhance
fish passage to suitable spawning and
rearing habitats, followed by
development and implementation of
feasible pilot projects to restore
geomorphic functions.

f. Development and adoption of
general guidelines, applying
environmentally sensitive techniques, to
maintain or enhance geomorphic
functions, riparian conditions and bank
stabilization projects undertaken by
other persons.

2. Phase One (first 10 years) measures
for the Coyote Creek System would also
include:

a. Maintenance of habitat for
steelhead and Chinook salmon.

b. Operation of a Cold Water
Management Zone for approximately 5
miles (8 km) below Anderson Dam.

c. Preparation of a Coyote Creek
Facilities Plan, including evaluation of
Laguna Seca groundwater remediation
and the restoration of the Metcalf Ponds.

d. Development of a cooperative
operations agreement on Cherry Flat
Reservoir with the City of San Jose.

e. Development of a feasibility study
of a track and truck operation at
Anderson Reservoir.

3. Phase One (first 10 years) measures
for the Guadalupe River System would
also include:

a. Maintenance of habitat for
steelhead and Chinook salmon.

b. Operation of a Cold Water
Management Zone on Guadalupe Creek
below Guadalupe Dam to confluence
with Guadalupe River.

c. Operation of a management zone
for Chinook salmon on Alamitos Creek
and Calero Creek below Calero and
Almaden Reservoirs.

d. Operation of a management zone
for Chinook salmon in Los Gatos Creek
from Camden Ave. to the confluence
with the Guadalupe River.

e. Preparation of a facilities plan for
Alamitos Creek.

4. Phase One (first 10 years) measures
for the Stevens Creek System would also
include:

a. Maintenance of habitat for
steelhead.

b. Operation of a Cold Water
Management Zone below Stevens Creek
Reservoir.

c. Installation of a multi-post outlet at
Stevens Creek Dam to allow for the
management of temperature in the cold
water management zone.

d. Development of a feasibility study
of a track and truck operation at Stevens
Creek Reservoir.

5. Phase Two (second 10 years)
measures for Coyote Creek watershed
would include the following, as needed:

a. Extension of the distribution of
suitable habitat for salmon and
steelhead up to an approximate
additional five miles (8 km) below
Anderson Dam; or up to 10 miles (16
km) above Anderson Reservoir or
Coyote Reservoir, as feasible.

b. Modification of water releases from
Anderson Reservoir.

c. Relocation of the Coyote
Percolation Facility off-stream.

d. Removal or remediation of Priority
No. 2 District-owned barriers.

e. Use of recycled or other urban
water to augment flows in Coyote Creek.

f. Implementation of a trap and truck
operation to relocate adult steelhead
into upper watershed habitat above
Anderson or Coyote Reservoirs and to
assist in smolt out-migration.

6. Phase Two (second 10 years)
measures for Guadalupe River
watershed would include the following,
as needed:

a. Extension of the distribution of
fishery habitat for steelhead in Alamitos
Creek up to an approximate additional
three miles (5 km) above Almaden
Reservoir, or below either Calero
Reservoir or Almaden Reservoir to its
confluence with Lake Almaden, as
feasible.

b. Removal or remediation of Priority
No. 2 District-owned barriers.

c. Use of recycled or other urban
water to augment flows in the
Guadalupe main stem or its tributaries.

d. Implementation of a trap-and-truck
operation to relocate adult steelhead
into upper watershed habitat above
Almaden Reservoir.

e. Construction of a bypass channel or
other modification necessary to isolate
Alamitos Creek and Guadalupe River
from Lake Almaden.

f. Removal or modification of
Almaden Reservoir to allow for
unimpeded access to upper watershed
habitat.

7. Phase Two (second 10 years)
measures for Stevens Creek watershed
would include the following, as needed:

a. Extension of the distribution of
suitable habitat for salmon and
steelhead up to an approximate
additional five miles (8 km) above
Stevens Creek Reservoir or an additional
two miles (3 km) below Stevens Creek
Reservoir, as feasible.

b. Removal or remediation of Priority
No. 2 District-owned barriers.

c. Use of recycled or other urban
water to augment flows in Stevens
Creek.

d. Implementation of a trap-and-truck
operation to relocate adult steelhead
into upper watershed habitat above
Stevens Creek Reservoir.

8. Phase Three (third 10 years)
measures for Coyote Creek watershed

would be those measures not
implemented in Phase Two, as needed
to achieve the overall management
objectives.

9. Phase Three (third 10 years)
measures for Guadalupe River
watershed would be those measures not
implemented in Phase Two but needed
to achieve the overall management
objectives. Periodic review would be
conducted on reaches within Los Gatos
Creek below Lexington Reservoir to
identify opportunities for additional
measures that may be implemented in
Phases Two and Three, specifically to
increase access to salmonid spawning or
juvenile rearing habitat.

10. Phase Three (third 10 years)
measures for Stevens Creek watershed
would be to extend habitat into suitable
tributaries or above Stevens Creek
Reservoir. Additional measures not
implemented in Phase Two would be
implemented as needed to achieve the
overall management objectives.

11. Phase Four (long term) measures
for all watersheds would be the
continuation of prior actions, including
the District’s continued operation of its
reservoirs to provide in-stream flows as
needed to achieve the overall
management objectives as long as the
District continues to appropriate water
pursuant to its water rights; long-term
monitoring would continue; and
maintenance of facility improvements
and other non-flow measures would
continue.

The geographic areas to be covered by
the proposed CP and ITP are located in
Santa Clara County, California. More
information on the geographic area can
be found at an Internet site maintained
by the District: http://
www.valleywater.org/Water/
Watersheds - streams and floods/
Taking care of streams/FAHCE/
index.shtm.

Under NEPA, a reasonable range of
alternatives to a proposed action must
be developed and considered in the
NMFS’ environmental review. The
NMEFS is currently in the process of
developing alternatives for analysis, and
have considered analyzing the
following:

Alternative 1: No Action — Under the
No Action Alternative, an ITP would
not be issued by NMFS or USFWS, there
would not be a commitment to
implement the CP (although it is
expected that improvements will be
made on an uncertain schedule), and
ESA assurances under section 10 would
not be provided to the District;

Alternative 2: Flow Adjustments
(Only) Alternative — This alternative
would include modified District
reservoir operations and maintenance
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and activities, but with no additional
actions to enhance and preserve habitats
and fisheries.;

Alternative 3: Flow Adjustments and
Removal of District Owned Barriers
Alternative — This alternative would be
limited to flow adjustments and removal
of District-owned stream barriers.;

Alternative 4: Accelerated Recycled
Water Investigations Alternative — This
alternative would include all of the
actions described in the Settlement
Agreement as well as beginning a
program for bringing recycled water to
the base of the dams to conserve potable
water supplies. The program would
include investigation of the feasibility of
supplying recycled water to new
customers along the length of the
pipeline.

Alternative 5: Use of Other Water
Supplies to Augment Flow Alternative —
This alternative would include the use
of other water supplies (e.g. imported
water or consolidated water rights from
District retailers) to augment flow
alternatives.

Alternative 6: Flow to the Bay
Alternative — This alternative would
establish a year-round “live stream”
flow to the Bay using one or more of the
following water supplies: flow to the
bay with local water supplies; flow to
the bay with other raw water sources to
augment flows; and/or flow to the bay
with treated recycled water to augment
flows.

Alternative 7: Maximize the Wetted
Zone Over the Long Term Alternative —
This alternative would be in contrast to
standard methods that emphasize
temperature control through cold-water
management. This alternative includes
existing operations and maintenance
with flow ramping modifications and
emphasizes the behavioral and
physiological adaptations of fish. This
alternative recognizes that there will be
potential dry years and emphasizes the
application of Adaptive Management
principles.

Alternative 8: Natural Conditions
Alternative — This alternative analyzes
the removal of all the District’s dams in
the Coyote Creek, Guadalupe River, and
Stevens Creek watersheds with
restoration to pre-dam conditions.

Alternative 9: Hatchery Alternative —
This alternative considers the use of
Federal, State of California or privately
owned hatcheries to provide hatchery
fish to the Coyote Creek, Guadalupe
River, and Stevens Creek watersheds
with costs paid by the District.

Alternative 10: Raise Dam face
Alternative — This alternative analyzes
the effects of raising the dam faces on
the Coyote Creek, Guadalupe River, and
Stevens Creek watersheds to increase

the cold water supply to benefit
fisheries.

Alternative 11: Extend Timetable for
Implementing Phases One through
Three — This alternative analyzes the
effects of extending the time period for
implementing Phases One through
Three by an additional 5 years each to
provide the District additional time to
provide the funding necessary for
implementation. Under this alternative,
none of the measures included in each
phase would be modified. Only the
timing would change.

Additional project/proposed action
alternatives may be developed based on
input received from this and future
scoping during development of the EIS/
EIR.

NMFS, USFWS, and Corps Actions

Under the project/proposed action,
the effects of covered activities on
covered species are expected to be
minimized and mitigated through the
CP. Species for which the District seeks
ITP coverage include two ESA-listed
threatened species (Central California
Coast steelhead and California red-
legged frog) and one unlisted species
(Central Valley fall-run Chinook
salmon) that may be affected by the
District’s adoption and implementation
of the Settlement Agreement.

To obtain an ITP, the District must
prepare a CP that meets the issuance
criteria established by NMFS and
USFWS (50 CFR 17.22 and 222.307).
Federal approval of an ITP and
associated CP require environmental
review under the NEPA. The NMFS and
District will complete an EIS/EIR
evaluating the environmental effects of
the District’s operations under the
proposed Settlement Agreement and CP.
As a Cooperating Agency, USFWS may
also use the EIS analysis for purposes of
supporting a decision as to whether to
issue an ITP to the District based on the
CP.

The District is expected to apply to
the Corps for permits pursuant to
section 404 of the Clean Water Act
(CWA) for some actions included in the
project/proposed action. As a
Cooperating Agency, the Corps may use
the EIS analysis for purposes of
supporting the decision whether to
issue permits to the District under
section 404 of the CWA.

Non-Federal Actions

The District will request that the State
Water Resources Control Board
(SWRCB) (a) approve modifications to
the District’s water rights as necessary to
implement the measures contemplated
by the Settlement Agreement, and (b)
adopt certain specific findings with

respect to the District’s operations and
maintenance on Stevens Creek,
Guadalupe River and Coyote Creek. The
SWRCB cannot approve modification of
the District’s appropriative water rights
as necessary to implement the
Settlement Agreement, or make any of
the requested findings, without an
environmental document certified
under CEQA. The SWRCB will be a
responsible agency for the EIS/EIR.

As ajoint lead agency, the District
cannot implement the provisions of the
Settlement Agreement or undertake
actions authorized by its modified water
rights without first certifying the EIS/
EIR in compliance with CEQA.

Scoping for the EIS/EIR

The NMFS provides this notice to: (1)
advise other agencies and the public of
our intentions; and (2) obtain
suggestions and information on the
scope of issues to include in the EIS/
EIR. The NMFS and District have
scheduled a public scoping meeting
scheduled for Tuesday, August 9, 2005,
at 7 to 9 p.m. at the Santa Clara Valley
Water District Board Room located at
5750 Almaden Expressway, San Jose,
CA 95118. Written and oral comments
may be submitted at this public scoping
meeting. Comments and suggestions are
invited from all interested parties to
ensure that the full range of issues
related to this proposed action and all
significant issues are identified.

The NMFS and District request that
comments be as specific as possible. In
particular, we request information
regarding: the direct, indirect, and
cumulative impacts that
implementation of the proposed CP
could have on endangered and
threatened and other covered species,
and their communities and habitats;
other possible alternatives that meet the
purpose and need; potential adaptive
management and/or monitoring
provisions; funding issues; existing
environmental conditions in Stevens
Creek, Guadalupe River, and Coyote
Creek watersheds in Santa Clara County;
other plans or projects that might be
relevant to this proposed project; and
minimization and mitigation efforts.

In addition to considering potential
impacts on listed and other covered
species and their habitats, the EIS/EIR
could include information on potential
impacts resulting from alternatives on
other components of the human
environment. These other components
could include air quality, water quality
and quantity, geology and soils, cultural
resources, socioeconomic resources,
vegetation, and environmental justice.

Comments or questions concerning
this proposed action and the
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environmental review should be
directed to the NMFS at the addresses
or telephone numbers provided above
(see ADDRESSES). All comments and
material received, including names and
addresses, will become part of the
administrative record and may be
released to the public.

The environmental review of this
project/proposed action will be
conducted in accordance with the
requirements of the National
Environmental Policy Act of 1969, as
amended (42. U.S.C. 4321 et seq.),
National Environmental Policy Act
Regulations (40 CFR 1500-1508), other
appropriate Federal laws and
regulations, and policies and procedures
of the Services for compliance with
those regulations.

Dated: July 28, 2005.
Walter L. Wadlow,

Acting Chief Executive Officer, Santa Clara
Valley Water District, Santa Clara, California.

Dated: July 29, 2005.
Donna Wieting,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 05-15448 Filed 8—3—05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 020405A]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Marine Seismic Survey off the Aleutian
Islands in the North Pacific Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) to take
small numbers of marine mammals, by
harassment, incidental to conducting
oceanographic seismic surveys in the
Aleutian Island area has been issued to
Lamont-Doherty Earth Observatory (L-
DEO).

DATES: Effective from July 18, 2005
through July 17, 2006.

ADDRESSES: The application and
authorization are available by writing to
Steve Leathery, Chief, Permits,
Conservation and Education Division,

Office of Protected Resources, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD
20910-3225, by telephoning the contact
listed here and are also available at:
http://www.nmfs.noaa.gov/prot__res/
PR2/Small _Take/

smalltake info.htm#applications.
Documents cited in this notice can be
viewed by appointment during regular
business hours at the address provided
here.

FOR FURTHER INFORMATION CONTACT:
Kenneth Hollingshead, Office of
Protected Resources, NMFS, (301) 713—
2289, ext 128.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of marine mammals
by U.S. citizens who engage in a
specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

An authorization may be granted if
NMFS finds that the taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and that the permissible methods of
taking and requirements pertaining to
the monitoring and reporting of such
takings are set forth. NMFS has defined
“negligible impact” in 50 CFR 216.103
as ”...an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment. Except
with respect to certain activities not
pertinent here, the MMPA defines
“harassment” as:

any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[Level A harassment]; or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].

Section 101(a)(5)(D) establishes a 45—
day time limit for NMFS review of an
application followed by a 30—day public
notice and comment period on any
proposed authorizations for the
incidental harassment of marine
mammals. Within 45 days of the close
of the comment period, NMFS must
either issue or deny issuance of the
authorization.

Summary of Request

On December 23, 2004, NMFS
received an application from L-DEO for
the taking, by harassment, of several
species of marine mammals incidental
to conducting a low-energy, shallow-
penetrating seismic survey and
scientific rock dredging program around
the Aleutian Islands. The purpose of the
proposed study is to examine the east-
to-west change in the angle of the
convergence of the Pacific-North
America plates, which implies
systematic westward decreases in the
rate of subduction and sediment
delivery to the Aleutian trench. The
Aleutian Island Arc is the only island
arc where systematic changes in
physical aspects of the subduction
system have been well correlated with
magma output rates and with the
geochemistry of the melts that the
system produces. Despite its potential
importance, studies of volcanism in the
Aleutians are lacking. In particular, the
western Aleutians (west of Adak Island)
are now playing a key role in the
evolving view of subduction magma
genesis, yet it remains a poorly studied
area. Few volcanic rock samples are
available from that area, and it has not
been studied substantially at sea.

In addition to an emphasis on magma
genesis and its relationship to tectonics,
volcanism in the Aleutians and
southern Alaska is important because it
is known to present a hazard to air
traffic. However, the seismic and
geochemical studies proposed by L-DEO
are not directly hazard-related. They are
aimed at understanding the deep-level
processes that underlie the volcanic
eruptions, and are thus relevant to the
broad goals of understanding volcano
behavior and hazard assessment in the
Aleutians and elsewhere.

Description of the Activity

The seismic survey will involve one
vessel, the R/V Thomas G. Thompson
(Thompson). The Thompson replaces
the R/V Kilo Moana that was originally
proposed for use during this survey. The
Thompson will deploy one Generator-
injector (GI) airgun as an energy source
(discharge volume of 105 in3), plus a
towed hydrophone streamer up to 300
m (984 ft) long, or possibly as short as
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50 m (164 ft). The Thompson has a
length of 83.5 m (274 ft), and a beam of
16 m (52.5 ft). As the GI gun is towed
along the survey lines, the receiving
system will receive the returning
acoustic signals. The proposed program
will consist of approximately 4112 km
(2220 nm) of seismic survey, and
scientific rock dredging at 10 locations.
The seismic survey will take place in
water depths from less than 50 m (164
ft) to 3.5 kilometers (km) (1.9 nautical
miles (nm)). More than 99 percent of the
survey will be in depths greater than
100 m (328 ft), and scientific rock
dredging will be conducted in water
depths 100-1800 m (328-5906 ft),
mostly in depths greater than 400 m
(1312 ft).

The proposed program will use
conventional seismic methodology with
a single towed Gl-airgun as the energy
source, and a towed hydrophone
streamer as the receiver system. The
energy to the airguns is compressed air
supplied by compressors on board the
source vessel.

In addition to the GI gun, additional
acoustic systems will be operated
during much or all of the research
cruise. The ocean floor will be mapped
with a 30—kHz multi-beam sonar
(Simrad EM300) and a dual-frequency
(3.5 and 12 kHz) hydrographic echo
sounder (Knudson 320B/R). These two
systems are commonly operated
simultaneously with an airgun array.
Other acoustical systems are a 75-kHz
acoustic Doppler current profiler
(ADCP)(RDI Ocean Surveyor), a
Hydrosweep multi-beam sonar will be
used as a backup to the Simrad, an 80—
kHz navigational echosounder (Abyss
Technologies Model IES—10) and a 200—
kHz doppler sonar (Ocean Data
Equipment Corporation DSN—-450 Mark
II). Multi-beam bathymetric and single
channel surveys will be conducted prior
to scientific rock dredging to ensure that
dredging is done as accurately and
productively as possible. The surveys
will also affect the number of dredges
that can be completed. While on station
for rock dredging, a 12—-kHz pinger will
be used to monitor the depth of the
dredge relative to the sea floor. A
detailed description of the acoustic
sources proposed for use during this
survey can be found in the L-DEO
application, which is available at: http:/
/www.nmfs.noaa.gov/prot __res/PR2/
Small Take/
smalltake info.htm#applications.

GI-Airgun Description

The L-DEO portable high-resolution
seismic system will be installed on the
research vessel for this cruise. The
seismic vessel will tow the single GI-

airgun and a streamer containing
hydrophones along predetermined lines.
Seismic pulses will be emitted at
intervals of 5-10 sec. The 5-10 sec
spacing corresponds to a shot interval of
about 13—26 m (43-85 ft).

The GI airgun will have a total
discharge volume of up to 105 in3. The
gun will be towed 44.3 m (145.3 ft)
behind the stern at a depth of about 3
m (9.8 ft). The Gl-airgun has a zero to
peak (peak) source output of 231 dB re
1 microPascal-m (3.6 bar-m) and a peak-
to-peak (pk-pk) level of 237 dB (7.0 bar-
m). The dominant frequency
components of the airgun are in the
range of 0-188 Hz. For a one-gun
source, the nominal source level
represents the actual level that would be
found about 1 m (3.3 ft) from the GI gun.
Actual levels experienced by any
marine organism more than 1 m (3.3 ft)
from the GI gun will be significantly
lower.

The rms (root mean square) received
levels that are used as impact criteria for
marine mammals are not directly
comparable to the pk or pk-pk values
normally used to characterize source
levels of airguns. The measurement
units used to describe airgun sources,
pk or pk-pk decibels, are always higher
than the “root mean square” (rms)
decibels referred to in much of the
biological literature. The rms pressure is
an average over the pulse duration. For
example, a measured received level of
160 dB rms in the far field would
typically correspond to a pk
measurement of about 170 to 172 dB,
and to a pk-pk measurement of about
176 to 178 decibels, as measured for the
same pulse received at the same
location (Greene, 1997; McCauley et al.,
1998, 2000a). The precise difference
between rms and pk or p-pk values
depends on the frequency content and
duration of the pulse, among other
factors. However, the rms level is
always lower than the pk or pk-pk level
for an airgun-type source.

The depth at which the source is
towed has a major impact on the
maximum near-field output, because the
energy output is constrained by ambient
pressure. The normal tow depth of the
source to be used in this project is 3 m
(9.8 ft), where the ambient pressure is 3
decibars. This also limits output, as the
3 decibars of confining pressure cannot
fully constrain the source output, with
the result that there is loss of energy at
the sea surface.

Received sound levels have been
modeled by L-DEO for the single GI-
airgun in relation to distance and
direction from the gun. This publically
available model does not allow for
bottom interactions, and is most directly

applicable to deep water. Based on the
model, the distances from the single GI-
airgun where sound levels of 190—, 180—
, and 160—dB re 1 puPa (rms) are
predicted to be received are shown in
the greater than 1000-m (328 ft) line of
Table 1.

TABLE 1. ESTIMATED DISTANCES TO
WHICH SOUND LEVELS 190, 180,
AND 160 DB RE 1 MICROPA (RMS)
MIGHT BE RECEIVED FROM THE ONE
105 IN3 Gl GUN THAT WILL BE USED
DURING THE SEISMIC  SURVEY
AROUND THE ALEUTIAN ISLANDS
DURING 2005. THE SAFETY RADII
USED DURING THE SURVEY WILL DE-
PEND ON WATER DEPTH (SEE TEXT).

Estimated Distances at

Water depth Received Levels (m)

190 dB | 180 dB | 160 dB
>1000 m 10 27 275
100-1000 m 15 41 413
<100 m 125 200 750

Empirical data concerning the 180—
and 160—dB distances have been
acquired based on measurements during
the acoustic verification study
conducted by L-DEO in the northern
Gulf of Mexico from 27 May to 3 June
2003 (Tolstoy et al., 2004a,b). Although
the results are limited, the data showed
that radii around the airguns where the
received level would be 180 dB re 1
microPa (rms), the safety criterion
applicable to cetaceans (NMFS 2000),
vary with water depth. Similar depth-
related variation is likely in the 190-dB
isopleth that is applicable to pinnipeds.
The 180- and 190—dB distances are
typically used as safety radii during
seismic surveys. For all sea turtle
sightings, the 180—dB distance will be
used as the safety radius. The proposed
study area will occur in water
approximately 30-3000 m (98-9842 ft),
although only about 3 percent of the
survey lines are expected to occur in
shallow (<100 m; 328 ft) water.

The empirical data indicate that, for
deep water (1000 m; 3281 ft), the L-
DEO model tends to overestimate the
received sound levels at a given
distance (Tolstoy ef al., 2004a,b).
However, to be precautionary pending
acquisition of additional empirical data,
L-DEO has proposed using safety radii
during Gl-airgun operations in deep
water that correspond to the values
predicted by L-DEO’s model for deep
water (Table 1). The assumed 190- and
180—dB radii for one Gl-airgun are 10 m
(33 ft) and 27 m (88 ft), respectively.

Empirical measurements were not
conducted for intermediate water
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depths (100-1000 m (328-3281 ft)). On
the expectation that results will be
intermediate between those from
shallow and deep water, L-DEO has
applied a 1.5X correction factor to the
estimates provided by the model for
deep water situations. This is the same
factor that was applied to the model
estimates during L-DEO cruises in 2003.
The assumed 190 and 180 dB radii in
intermediate-depth water are 15 m (49
ft) and 41 m (134 ft), respectively (Table
1). L-DEO has requested NMFS use
these values for calculating safety ranges
in intermediate-depth waters.

Empirical measurements were not
made for a single small source operating
in shallow water (<100 m (328 ft)).
However, the measured 180—dB radius
for the 6—airgun array operating in
shallow water was 6.8X that predicted
by L-DEO’s model for operation of the
6—airgun array in deep water. This
conservative correction factor was used
to predict the radii for two GI airguns.
The radii for one Gl-airgun were
assumed to be half of that predicted for
two GI guns. Thus, the 190- and 180—dB
radii in shallow water are assumed to be
125 m (410 ft) and 200 m (656 ft),
respectively (Table 1) and L-DEO has
requested NMFS use these values for
establishing safety zones in shallow
water.

Characteristics of Airgun Pulses

Discussion on the characteristics of
airgun pulses have been provided in the
application and in previous Federal
Register notices (see 69 FR 31792 (June
7, 2004) or 69 FR 34996 (June 23, 2004)).
Reviewers are referred to those
documents for additional information.

Comments and Responses

A notice of receipt and request for 30—
day public comment on the application
and proposed authorization was
published on March 21, 2005 (70 FR
13466). During the 30—day public
comment period, comments were
received from the Marine Mammal
Commission (Commission), the Center
for Biological Diversity (CBD) and L-
DEO.

Activity Concerns

Comment 1: L-DEO noted that the
seismic vessel will be the Thompson
and the scheduled cruise dates have
been modified. The cruise will begin on
July 19, 2005. Also, the Thompson has
different sonar instrumentation than the
R/V Kilo Moana.

Response: NMFS has made the
appropriate changes and analyses in this
document.

Marine Mammal Protection Act
Concerns

Comment 2: The CBD believes NMFS
has not demonstrated that the LDEO
project will take only small numbers of
marine mammals.

Response: NMFS believes that the
small numbers requirement has been
satisfied. The U.S. District Court for the
Northern District of California held in
NRDC'v. Evans that NMFS’ regulatory
definition of “small numbers”
improperly conflates it with the
“negligible impact” definition. Even if
that is the case, in the proposed IHA
notice and in this document, NMFS has
made a separate determination that the
takes of the affected marine mammal
species will be small. The species most
likely to be harassed during the seismic
survey is the Dall’s porpoise, with a
“best estimate” of 376 animals being
exposed to sound levels of 160 dB or
greater. This represents less than 0.1
percent of the Alaska regional
population of that species, a relatively
small number. Moreover, this does not
mean that 376 Dall’s porpoises will be
taken by Level B harassment. Dall’s
porpoise have their best hearing at high
frequencies, not the low frequencies
used by seismic airguns and may not
even hear seismic sounds. If in fact,
Dall’s porpoise cannot hear the low-
frequency seismic sounds, then no
taking of this species will occur. Finally,
NMFS notes that during this project, no
marine mammal stock other than the
killer whale stock will exceed 1 percent
of its stock being potentially subject to
Level B harassment. For killer whales a
best estimate is that about 46 animals,
or about 3.1 percent of the Alaska
population, will be exposed to low-
frequency noise. See Table 2 for more
information on Level B harassment take
estimates.

Comment 3: The CBD believes that
NMEF'S does not define the geographical
limits of the “regional” populations that
form the basis of its anlysis or provide
an analysis of impacts on stocks that
overlap the project area. The
appropriate geographical scale should
be populations and stocks inhabiting the
survey area, not the entire ‘“northeast
Pacific Ocean.” Any analysis of small
numbers and negligible impact cannot
be conducted independently of this
information. For example, for the killer
whale, NMFS does not mention or
distinguish between transient, offshore,
and resident stocks that all exist in the
Aleutian Islands. As a result, the
requested authorization for a take of 157
killer whales is not of detailed enough
scale to permit reasoned analysis of the
small numbers and negligible impact

requirements. This analysis must be
redone for this and other species.

Response: NMFS agrees that impacts
should be assessed on the population or
stock unit whenever possible. L-DEO’s
application (see especially Table 4)
provides information on stock
abundance in the northern Gulf of
Alaska and Aleutian Islands (when
available) and larger water bodies (such
as the North Pacific Ocean). The data
source for each stock estimate is
provided. NMFS believes that these data
are the best scientific information
available for estimating impacts on
marine mammal species and stocks.
However, information on marine
mammal stock abundance may not
always be satisfactory. When
information is lacking for defining a
particular population or stock of marine
mammals then impacts are assessed
with respect to the species as a whole
(54 FR 40338, September 29, 1989). As
a result, NMFS disagrees that this
analysis must be redone. For example,
information on the killer whale stocks
was provided on pages 16 and 17 of the
L-DEO application and in NMFS’
proposed authorization (see 70 FR
13466, March 21, 2005 especially Table
2). It was not separated out for
additional discussion in NMFS’ notice
since, as noted later, the killer whale is
less likely to be impacted than most
other species and, therefore, did not
warrant additional analysis. For
clarification in calculating killer whale
density, L-DEO used the survey data of
Wade et al. (2003) and Zerbini et al.
(2004) for the Northern Gulf of Alaska
and Aleutian Islands. Referencing these
recent marine mammal surveys, L-DEO
notes that the best scientific information
currently available indicates that 66
percent of the killer whale groups sited
were resident, 24 percent were
transient, 3 percent were offshore, and
7 percent were unknown. On June 3,
2004 (69 FR 31321), NMFS published a
rule designating the AT1 killer whale
group of the transient stock as a
depleted stock under the MMPA. This
group, found east of the Aleutians and,
therefore, unlikely to be affected, has 9
or fewer whales and was part of the
Eastern North Pacific Transient stock
prior to this designation.

Since there is insufficient information
to indicate which of these stocks, if any,
might be within the relatively small
impact area at the same time the
Thompson is conducting seismic, NMFS
believes the proper method is to divide
the estimated incidents of harassment
among the current stocks. Since this
species is unlikely to be in the vicinity
of the Thompson at the time seismic is
operating (L-DEO, 2004), and is highly
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visible to observers, no killer whales
will be injured or killed (i.e., no
removals from the species or stock) as
a result of the Thompson’s seismic
operations. Therefore, the only potential
taking might be by Level B harassment.
As indicated in Table 2 in this
document, L-DEO has provided a best
estimate that approximately 46 killer
whales (maximum estimate, 144) might
be within the 160—dB (rms) isopleth
and, therefore, presumed to be harassed.
Forty-six individuals is 3.1 percent of
the Alaska regional killer whale
population. If subdivided according to
stock size, NMFS estimates that
approximately 32 Resident, 12 Transient
and less than 2 Offshore killer whales
may be within the 160 dB isopleth.
Moreover, since the killer whale’s
optimum hearing range is not in the low
frequency used by seismic sources, this
number should not be interpreted as the
number being “taken” by Level B
harassment, only the number that might
be exposed to seismic noise at SPLs
greater than or equal to 160 dB.
Therefore, NMFS believes that the effect
of any taking will be negligible.
Comment 4: The CBD states that the
application provides Alaskan
population estimates for the following
species: sperm whale, beluga whale,
Pacific white-sided dolphin, killer
whale, harbor porpoise, Dall’s porpoise,
humpback whale, minke whale, Steller
sea lion and harbor seal. However, the
proposed authorization neglects to
explain how this delineation
corresponds to populations or stocks or
to use this information for its take
estimates. For example, the application
estimates the northern Gulf of Alaska
(GOA) and Aleutian Island population
of humpback whales to be 2,866
individuals. Yet, the proposed
authorization’s best estimate of how
many humpback whales will be exposed
to sound levels greater than 160 dB is
54 individuals, which it concludes
represents only 0.9 percent of the
“regional population.” However, 54
individuals represents 1.8 percent of the
northern GOA and Aleutian population
of humpback whales, which is the
proper geographic scope of the take
analysis. The same flaw pervades
NMFS’ take analysis for those species
for which Alaskan populations are
known. It is also unclear how some
Alaska populations (e.g., Steller sea
lion, harbor porpoise) are listed as larger
than their regional populations.
Response: NMFS recognizes that there
is some confusion in the presentation of
the regional population estimates. In a
few cases, such as the killer whale,
minke whale, and harbor porpoise, the
population estimates for various parts of

the relevant range are listed in the table
rather than the sum of all of the
estimates. For most species/stocks the
numbers of individuals exposed are so
small that the stock proportions are still
very small even though the regional
population is understated. However, for
the killer whale the stock proportions
potentially affected are larger, so L-DEO
estimated the regional population.

The L-DEO application contains very
detailed descriptions of the biology,
distribution and movements of all
species considered to be potentially
affected. With very few exceptions, the
species have seasonal ranges much
larger than the proposed northern GOA
and Aleutians area for this survey.
There are movements by specific
individuals into and out of the GOA and
Aleutians during any one season and in
different years. The number of different
individuals of a species that uses an
area is much larger than the number that
is there at any specific time. Thus any
potential impacts on the proportion of
the population must reflect all
individuals that use the area, which is
best reflected in the regional population
estimate. In addition, in almost all
cases, the regional population estimates
are from only part of the range of the
stock, and the real population/stock
sizes are likely much larger. Therefore,
using the regional abundance estimates
to estimate the proportions of
populations that might be impacted is
conservative because the actual regional
abundance is usually much higher than
the estimates that are presented, and the
actual proportion of the population
affected is likely lower than estimated
proportion affected.

The killer whale is one species that
has resident populations that typically
do not wander throughout the killer
whale range, but they also have
transient populations that do move
throughout the North Pacific Ocean
(NPO). Therefore, the number of
different individuals that might be
impacted is somewhere between the
northern GOA and Aleutians estimate
(1472) and the sum of the southern and
northern estimates (2812) (or higher
since much of the offshore habitat has
not been surveyed and therefore is not
included in the two estimates). In this
case, L-DEO has conservatively
considered only the Alaska population
estimate rather than the Regional
abundance, but a better (but still very
conservative) estimate of the Regional
population size for killer whales is 2063
as described here. Perhaps the
percentage that might be impacted
should reflect the still very conservative
estimate of 2063 for the Regional
population size. Therefore, the estimate

of the regional population affected by
this activity should be somewhere
between 1472 and 2812 (or higher)
consisting of (1) the Resident
populations in the south (Washington-
Oregon- California and Southern British
Columbia, 83 based on Carretta et al.
2005), plus (2) the resident population
in Alaska (723 based on Angliss and
Lodge 2004) plus (3) the transient
population that ranges throughout
California to Alaska, plus (4) the
Offshore population that ranges farther
offshore from California to Alaska.
Based on the estimate of 1340 killer
whales that occur within 300 nm of the
CA/OR/WA coastline and assuming that
83 of these whales are the southern
resident population (see previous
comment), then there are at least 1257
transient and offshore killer whales in
the CA/OR/WA population. If we add
these to the resident numbers for CA/
OR/WA/BC (83) and Alaska (723), the
minimum regional population size is
2063. This is very conservative for a
number of reasons: only identified
animals are counted as residents (some
unidentified animals are likely to exist
and some animals that have been
photographed have not been assigned to
any of the populations); all of the
southern resident population of 83 was
assumed to be in the CA/OR/WA survey
area though probably only a few were
there at the time of the survey; only a
small part of the offshore habitat has
been surveyed and therefore is included
in the estimate; and it is assumed that
all offshore and transient whales seen
off Alaska are part of the estimate for
CA/OR/WA and at the time of the
survey some killer whales are likely to
have been present in BC or Alaska
waters and are not included in the
above estimate.

Comment 5: The CBD states that
surveys should be conducted prior to
authorizing the IHA for those species for
which the Alaskan marine mammal
populations are not known, asserting
that any analysis of small numbers and
negligible impact cannot be conducted
independently of this more detailed
information.

Response: NMFS disagrees. As noted
previously, when information is
unavailable on a local population stock
size, NMFS uses either stock or species
information on abundance. Since NMFS
uses the best information that is
available, estimating impacts on marine
mammals in this manner is appropriate.
Therefore, additional surveys are
unnecessary.

Comment 6: The Commission believes
that NMFS’ preliminary determinations
are reasonable if the proposed
mitigation and monitoring activities are
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adequate to detect marine mammals in
the vicinity of the proposed operation
and to ensure that marine mammals are
not being taken in unanticipated ways
or numbers. The Commission remains
concerned about whether the proposed
monitoring effort will be sufficient to
determine that no marine mammals are
within the safety zones at start-up or
will be an effective means of detecting
when marine mammals enter the safety
zone during operations. This is
particularly true for cryptic species that
may be difficult to detect. The need for
effective monitoring is especially
important in light of the diversity and
abundance of marine mammal species
in the western Aleutian Islands.

Response: For this activity, the radius
of the zone of potential impact ranges
from 10 to 200 m (33 to 656 ft)
depending upon water depth.
Considering the small size of the
conservative shutdown zones, the speed
of the vessel when towing the airgun (9
kts), the length of daylight at this time
of the year, and the marine mammal
avoidance measures that are
implemented by the vessel for animals
on the vessel’s track, it is very unlikely
that any marine mammals would enter
the safety zone undetected. If a marine
mammal enters the small safety zone,
operational shutdown will be
implemented until the animal leaves the
safety zone.

Comment 7: The Commission
recommends that if the proposed
monitoring and mitigation measures do
not provide sufficient assurance that
marine mammals will not be exposed to
sound levels that may cause serious
injuries or mortalities, authorization of
these additional types of taking should
be pursued under section 101(a)(5)(A) of
the MMPA.

Response: As noted in this document
and in previous documents, the best
scientific information indicates that
marine mammals are unlikely to be
injured or killed incidental to seismic
operations unless the sound pressure
level (SPL) is significantly above the
levels calculated for the safety zone
established to prevent injury. For this
research cruise, using only a single
airgun, the conservative 180 dB
(cetacean) and 190—dB (pinniped) safety
zones will vary from 10-27 m (33-88.6
ft) in deep water to 125—200 m (410—
656.2 ft) in shallow (<100 ft (30.5 m)
water. With approximately 97 percent of
the survey conducted in deep water,
with the Thompson’s length at 83.5 m
(274 ft), and a beam of 16 m (52.5 ft),
and with the hydrophone streamer
extending 300 m (984 ft) long (or
possibly as short as 50 m (164 ft)) astern
of the Thompson during most of the

survey, the safety zones will not extend
beyond the perimeter of the vessel and
its hydrophone array. Therefore, no
marine mammals are likely to be injured
or killed by the Thompson’s research
cruise and the issuance of an THA is
appropriate.

Mitigation and Monitoring Concerns

Comment 8: The CBD states that there
is no discussion or consideration of
additional monitoring or mitigation
measures, such as use of passive
acoustics. Without requiring such
additional measures, or at a minimum
discussing why they are not practical,
NMEF'S cannot lawfully issue the
requested authorization.

Response: Prior to issuing an IHA,
NMFS thoroughly investigates all
measures that might reduce the
incidental taking of marine mammals by
an activity to the lowest level
practicable. Some of these mitigation
measures are mentioned elsewhere in
this document. Mitigation measures,
such as aerial overflights or support
vessels to look for marine mammals
prior to an animal entering a safety
zone, are generally given consideration
if the safety zone cannot be adequately
monitored from the source vessel.
Additional consideration must be given
to aircraft/ vessel availability, access to
nearby airfields, aircraft flight duration
and personnel safety. There are serious
safety issues regarding aircraft flights
over water that must be considered prior
to requiring aerial overflights.
Additional consideration must be given
to the potential for the aircraft itself to
also result in Level B harassment since
a plane or helicopter would need to fly
at low altitudes to be effective. Because
the safety zones for this proposed
activity are very small and can be easily
monitored from the Thompson, use of
aircraft for mitigation purposes is not
warranted. Also, because of the small
size of the airgun and its zone of marine
mammal influence, beach monitoring
for strandings is unnecessary.

The 180-dB safety radius for the
single airgun is 27 m (88.6 ft) in deep
water, 41 m (134.5 ft) in intermediate-
depth waters and 200 m (656.2 ft) in
shallow water. Because of the relatively
small safety zones, accurately locating
vocalizing marine mammals to
determine presence within the safety
zone by passive acoustic monitoring
(PAM) is not practicable with existing
technology. Detecting vocalizing marine
mammals to determine presence simply
alerts observers to their presence and
does not initiate shutdown because
PAM cannot accurately determine
distance and bearing to the vocalizing
animal. At such short distances, a

trained marine mammal observer should
not have difficulty locating them
visually without the PAM. Of the 4111
km (2220 nm) of seismic lines for this
survey, the major portion (4080 km
(2203 nm)) will be in intermediate or
deep water where the safety zones are
very small. In shallow water, where the
safety zone will be slightly larger, the
PAM has proven inefficient due to
signal propagation loss and reflection
characteristics in shallow water. For
these reasons, NMFS is not requiring L-
DEO to use the PAM during the
Aleutian Islands research program.

Comment 9: The CBD questions
NMEFS permitting the airgun to remain
operational throughout the night if it
has been operational before nightfall,
even though the entire safety radius may
not be visible.

Response: Standard procedures set in
1994 by NMFS marine mammal
scientists for Beaufort Sea seismic
operations allow airguns to continue to
operate after nightfall if the airgun was
ramped up during daylight hours with
the entire safety radius visible at the
time of ramp-up. It is widely presumed
that marine mammals that are capable of
hearing low-frequency airgun noises
will avoid the area, and, therefore,
injury if they find the noise annoying.
Years of observation of bowhead whales
in the Beaufort Sea indicate this species
avoids the source of seismic sounds by
tens of kilometers. NMFS presumes that
other species will also take similar
avoidance measures. However, for this
research cruise, the safety radii are so
small that they will be fully visible from
the vessel, day or night. Night-time
observations will utilize night vision
devices (NVDs) if darkness precludes
safety-zone observations.

In 2003, L-DEO completed two tests of
the effectiveness of monitoring using
NVDs (Smultea and Holst 2003,
Appendix C; Holst 2004, Appendix B).
Results of these tests indicated that the
Night Quest NQ220 NVD is effective at
least to 150 to 200 m (492 to 656 ft)
away under certain conditions. That is
sufficiently within the range of the
NVDs to allow detection of marine
mammals visually within the area of
potential TTS. Furthermore, most
marine mammals that might be within
that distance would be expected to
move away to avoid airgun operations
as the vessel approaches.

Comment 10: The Commission
recommends that NMFS seek
clarification of two aspects of the
proposed mitigation and monitoring
measures. The application indicates that
marine mammal observers would be on
duty during all “daytime” airgun
operations and that no start-up of the
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airguns would occur at night unless the
safety zones were visible. In the
Aleutian Islands during the month of
June there are about 17 hours between
sunrise and sunset, and it will be light
enough to monitor the safety zones for
some time before sunrise and after
sunset. Therefore, the Commission
recommends NMFS more explicitly
define what constitutes daytime and
nighttime for purposes of these
mitigation measures.

Response: Marine mammal observers
begin observations when daylight
allows them to make marine mammal
behavioral observations in the area
within the 160—dB isopleth.

Comment 11: The Commission notes
that the application does not contain
sufficient information with respect to
the proposed track lines to allow
reviewers to assess the likelihood of the
applicant’s proposal to look for animals
possibly injured or killed on recently
completed parallel transects. It would
be useful if the applicant were to
provide additional information as to
how close track lines are likely to be
and to estimate the time that is likely to
transpire between passes through
nearby locations.

Response: Figure 1 in the application
provides a visual illustration of the
proposed track lines. Accessing that
same figure via the on-line electronic
copy allows an interested reviewer to
magnify this illustration to better
determine distances. Because the chart
is to scale, and the vessel towing speed
is about 9 knots (16.7 km/hr), one can
easily calculate the time and distance
between transit lines if that information
is needed to assess monitoring
effectiveness. However, for this survey,
using a single low-intensity airgun,
serious injury or mortality is unlikely
since SPLs that might cause injury or
mortality would not extend beyond the
vessel’s footprint (see discussion on
hearing impairment in the proposed
IHA notice (70 FR 13466, March 21,
2005)). When necessary, L-DEO
provides spreadsheets to NMFS
containing this information.

Comment 12: The Commission notes
that the applicant does not plan to
monitor received noise levels during the
survey. The Commission believes that
monitoring would be useful for data
gathering and animal safety purposes. In
addition, the Commission recommends
that NMFS, if it has not already done so,
notify NMFS’ Alaska Fisheries Science
Center researchers working in this area
about the planned seismic work.

Response: Successful acoustic
monitoring requires a second vessel,
which is not available for this cruise. As
indicated in Tolstoy et al. (2003)

(available online at http://
www.nmfs.noaa.gov/pr/readingrm/

mmpa_ small take/

gom 90d report final.pdf), acoustic
measurements of the L-DEO array were
made during the Gulf of Mexico
calibration study. The results from that
study are provided in this document. In
summary, the single Gl-airgun proposed
for use during this survey has an impact
zone significantly less than airguns used
during regular seismic surveys. Airgun
attenuation and propagation
measurements will be made on an
opportunistic basis whenever possible,
but considering the location, the small
size of the airgun, and the cost to
conduct measurements, NMFS does not
consider this recommendation to be
warranted. As recommended, NMFS
notified its scientists working in the
Aleutian Island area of the proposed
low-intensity seismic survey this
summer.

Comment 13: The Commission and
CBD note that the applicant states that
Steller sea lion critical habitat and “no
approach” zones occur within the
proposed study area, and that the
applicant has stated that such areas
around haul-outs and rookeries will be
avoided to the extent “practicable.” The
Commission recommends that any IHA
issued be conditioned to require that
critical habitat areas, “no approach”
zones, and other areas where there is
commonly a high density of pinnipeds
(including females and pups during
June and July) be avoided to the extent
possible. The CBD believes more
appropriate and legally required
alternative is for NMFS to require L-
DEO to reschedule the project to avoid
this sensitive time altogether. Also, the
Commission considers it prudent for the
applicant to avoid other marine
mammal concentration areas, such as
passes.

Response: “No-approach” zones and
critical habitat for Steller sea lions are
year-round designations so rescheduling
is not a viable option. Also, surveys
later in the year could compromise the
survey’s success and marine mammal
monitoring due to weather. NMFS has
established additional mitigation
measures to protect critical habitat areas
during this seismic survey. First, L-DEO
will comply with the requirements of 50
CFR 223.202(a)(2)(i) and will not
approach within 3 nm (5.5 km) of a
Steller sea lion rookery site. In addition,
the THA prohibits SPLs at 190 dB or
greater within 3 nm (5.5 km) of a Steller
sea lion rookery. For this action, L-DEO
will monitor a safety/shutdown radius
of 750 m (2461 ft) around the airgun for
Steller sea lions whenever the seismic
survey is taking place within designated

critical habitats, regardless of the depth
of water. Critical habitats in the areas of
the survey include 20 nm (37 km)
surrounding all Steller sea lion haulouts
and rookeries as well as the Seguam
Pass Foraging Area and Bogoslof
Foraging Area (see Figure 3 in the L-
DEO application). If any Steller sea lions
are found in or seen approaching the
safety zone, L-DEO will shut-down the
airgun. Finally, this safety zone will be
monitored for Steller sea lions prior to
start-up of the airgun for at least 30
minutes when in designated critical
habitats.

Additional mitigation measures
recommended by the Commission have
not been accepted by NMFS since such
a requirement would have the potential
to unnecessarily compromise the
proposed activity’s success. NMFS
believes that areas of high concentration
of marine mammals could result in
increased numbers of shutdowns. If
shutdowns become significant, valuable
ship time could be lost and a decision
might be made to move to a different
area. This is preferable to NMFS and L-
DEO than simply making areas off limits
due to a theoretical higher abundance of
marine mammals.

Endangered Species Act (ESA) Concerns

Comment 14: The CBD states that L-
DEO’s proposed project may affect 8
species listed as endangered under the
ESA. As aresult, consultation under
section 7 of the ESA must occur prior
to authorization of the project. In
addition, there is a stock of sea otters
present in the proposed survey area that
has recently been proposed for listing as
“threatened,” thus necessitating a
conference.

Response: Consultation under section
7 of the ESA for both NMFS and the
U.S. Fish and Wildlife Service (USFWS)
species has been completed. The NMFS
biological opinion resulting from that
consultation concluded that this action
is not likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modification
of critical habitat. Additional terms and
conditions contained in the Incidental
Take Statement for the protection of
Steller sea lions have been implemented
through the IHA (as discussed in the
previous response to comment). On
March 23, 2005, the USFWS determined
that the proposed survey would not
adversely affect sea otters or other
species under its jurisdiction.

NEPA Concerns

Comment 15: The CBD believes that
the Environmental Assessment (EA) is
insufficient and that an Environmental
Impact Statement(EIS) is required. The
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CBD states that NSF and NMFS have
never prepared a comprehensive EIS
that fully analyzes the environmental
impacts of its seismic surveys, either
individually or collectively, as well as
provide the public with the critical
opportunity to participate in the
decision making process as required by
NEPA for actions of this magnitude. The
CBD believes that NMFS must prepare
an EIS prior to approving this project.

Response: NMFS disagrees. NMFS
believes that the NSF EA provides an in-
depth discussion on aspects of the
impacts of the subject seismic survey on
the marine environment, particularly
marine mammals and sea turtles. It
discusses and analyzes the potential
interaction between marine mammals
and seismic operations. In its review of
NSF’s EA for this action and previous L-
DEO actions that were analyzed under
individual EAs, NMFS has determined
that the individual L-DEO actions are
discrete actions that are dispersed
geographically (e.g., Bermuda, Norway,
Mid-Atlantic, Gulf of Mexico, Caribbean
Sea, Eastern Pacific) and/or over time
(Hess Deep, 2003 and Blanco Fracture,
2004). As a result, there are no
cumulative effects because there are no
removals from any marine mammal
population, Level B harassment would
affect relatively few mammals in widely
disbursed marine mammal populations
and those affects would not impact
animals at the population level.

NMFS announced the availability of
the NSF EA for the Aleutan Island
project on March 21, 2005 (70 FR
13466), as it does all NSF EAs. In the
future, draft EAs will also be posted on
NMFS’ web-site. In conclusion, NMFS
has determined that this project, as
described in the NSF EA, does not raise
substantial issues requiring an EIS.

Description of Habitat and Marine
Mammals Affected by the Activity

A detailed description of the Aleutian
Islands area and its associated marine
mammals can be found in the L-DEO
application and a number of documents
referenced in the L-DEO application. A
total of 18 cetacean species and 10
pinniped species may occur in the
proposed study area around the
Aleutian Islands. The marine mammals
that occur in the proposed survey area
belong to four taxonomic groups:
odontocetes (toothed cetaceans, such as
dolphins and sperm whales), mysticetes
(baleen whales), pinnipeds (seals, sea
lions, and walrus), and fissipeds (sea
otter). Of the 18 cetacean species in the
area, several are common.

Odontocete whales include the sperm
whale, Cuvier’s beaked whale, Baird’s
beaked whale, Stejneger’s beaked whale,

beluga whale, Pacific white-sided
dolphin, Risso’s dolphin, killer whale,
short-finned pilot whale, harbor
porpoise, and Dall’s porpoise;

Mysticete whales include the North
Pacific right whale, eastern North
Pacific gray whale, humpback whale,
minke whale, sei whale, fin whale, and
blue whale;

Pinnipeds include the northern fur
seal, California sea lion, Steller sea lion,
Pacific walrus, bearded seal, harbor seal,
spotted seal, ringed seal, ribbon seal,
and northern elephant seal. However,
only four of these species of pinnipeds
are likely to occur in the western
Aleutian Islands: Steller sea lions,
harbor seals, northern fur seals, and
ribbon seals.

The walrus, California sea lion, and
ringed, spotted, bearded, and northern
elephant seals likely will not be
encountered in the study area although
they are known to occur in the eastern
Aleutians. The sea otter and the walrus
are managed by the USFWS and are not
the subject of this authorization.

More detailed information on marine
mammal species is contained in the L-
DEOQ application.

Potential Effects on Marine Mammals

The effects of noise on marine
mammals are highly variable, and can
be categorized as follows (based on
Richardson et al., 1995):

(1) The noise may be too weak to be
heard at the location of the animal (i.e.,
lower than the prevailing ambient noise
level, the hearing threshold of the
animal at relevant frequencies, or both);

(2) The noise may be audible but not
strong enough to elicit any overt
behavioral response;

(3) The noise may elicit reactions of
variable conspicuousness and variable
relevance to the well being of the
marine mammal; these can range from
temporary alert responses to active
avoidance reactions such as vacating an
area at least until the noise event ceases;

(4) Upon repeated exposure, a marine
mammal may exhibit diminishing
responsiveness (habituation), or
disturbance effects may persist; the
latter is most likely with sounds that are
highly variable in characteristics,
infrequent and unpredictable in
occurrence, and associated with
situations that a marine mammal
perceives as a threat;

(5) Any anthropogenic noise that is
strong enough to be heard has the
potential to reduce (mask) the ability of
a marine mammal to hear natural
sounds at similar frequencies, including
calls from conspecifics, and underwater
environmental sounds such as surf
noise;

(6) If mammals remain in an area
because it is important for feeding,
breeding or some other biologically
important purpose even though there is
chronic exposure to noise, it is possible
that there could be noise-induced
physiological stress; this might in turn
have negative effects on the well-being
or reproduction of the animals involved;
and

(7) Very strong sounds have the
potential to cause temporary or
permanent reduction in hearing
sensitivity. In terrestrial mammals, and
presumably marine mammals, received
sound levels must far exceed the
animal’s hearing threshold for there to
be any temporary threshold shift (TTS)
in its hearing ability. For transient
sounds, the sound level necessary to
cause TTS is inversely related to the
duration of the sound. Received sound
levels must be even higher for there to
be risk of permanent hearing
impairment. In addition, intense
acoustic or explosive events may cause
trauma to tissues associated with organs
vital for hearing, sound production,
respiration and other functions. This
trauma may include minor to severe
hemorrhage.

Effects of Seismic Surveys on Marine
Mammals

The L-DEO application and the
proposed notice of an IHA for this
project (see 70 FR 13466, March 21,
2005) provided information on what is
known about the effects on marine
mammals of the types of seismic and
sonar operations planned by L-DEO.
The types of effects analyzed in these
documents are (1) tolerance, (2) masking
of natural sounds, (2) behavioral
disturbance, and (3) potential hearing
impairment and other non-auditory
physical effects (Richardson et al.,
1995), including strandings. Please refer
to those documents for information on
those subjects.

Given the relatively small size of the
single airgun planned for the present
project, its effects are anticipated to be
considerably less than would be the
case with a large array of airguns. L-DEO
and NMFS believe it is very unlikely
that there would be any cases of
temporary or permanent hearing
impairment, or non-auditory physical
effects. Also, behavioral disturbance is
expected to be limited to distances less
than 275 m (902 ft) in deep water, 413
m (1355 ft) for intermediate water
depths, and 750 m (2461 ft) in shallow
water, the zones calculated for 160 dB
or the onset of Level B harassment due
to impulse sounds.

The Thompson will use different
sonars and acoustic equipment than the
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Kilo Moana. However, the changes in
mode of operation and energy or
“noise” output from the different gear
are slight. The effects of the sonars on
marine mammals are expected to be
similar for the Thompson as discussed
in the proposed notice for the Kilo
Moana.

The multi-beam bathymetric sonar
that will be used on the Thompson has
an operating frequency of 30 kHz. The
multi-beam sonars that had been
planned for use on the Kilo Moana were
a Simrad EM120 for deep water (>800
m), operating at 11.25 and 12.6 kHz, and
a Simrad EM1002 for shallow water
(10—800 m), operating at a frequency of
92 to 98 kHz. This leads to the following
assessment:

1. The Kilo Moana’s deep water unit,
which would have been used during the
majority of the survey (approximately
66 percent), emits sound pulses
centered at 12 kHz. Baleen whales that
would have heard the 12-kHz sonar
pulses from the Kilo Moana are unlikely
to hear the 30—kHz pulses from the
Thompson.

2. The difference in the operating
frequencies will be insignificant to
odontocetes and pinnipeds, which hear
well at both frequencies.

3. The Kilo Moana would have used
a 98-kHz multi-beam in shallow waters,
approximately 34 percent of the survey,
whereas the Thompson will use its 30—
kHz system in shallow as well as deep
water. Pinnipeds are less sensitive to the
higher frequencies, but mysticetes
would not hear either the 98—-kHz or 30—
kHz sounds. For odontocetes, both
frequencies are likely to be audible.

4. The pulse lengths of the multi-
beam sonars are not substantially
different between the systems on the
two vessels in either shallow or deep
water. The Thompson’s multi-beam has
a pulse duration of 2 ms in shallow

water and up to 15 ms in deep water;
the Kilo Moana’s multi-beam has a pulse
length of 0.2, 0.7, or 2 ms in shallow
water and up to 20 ms in deep water.

Overall, effects on marine mammals
from the multi-beam sonars on either
vessel would be similar. For both
vessels, the fore-aft beam width is
narrow, so a marine mammal below the
surface near the trackline is not likely to
be exposed to strong sounds from more
than 1 (or a very few) pulses. The short
durations of the pulses from either
vessel mean that the energy received
from one or a few pulses is low. Any
effects induced by the multi-beam
emissions are expected to be negligible
with regard to masking and hearing
impairment. Brief exposure to a few
signals from any of the proposed multi-
beam sonar systems might cause
momentary, insignificant behavioral
reactions in cetaceans and pinnipeds.

The Thompson’s hydrographic
echosounder emits pulses at 3.5 and 12
kHz whereas the Kilo Moana’s sounder
operates at 12, 38, and 200 kHz. The
Kilo Moana’s sounder would have been
operated at the lower frequencies. The
impact to marine mammals from the use
of the Thompson’s hydrographic echo
sounder would be the same as, or
perhaps less than, that from the Kilo
Moana’s hydrographic echo sounder.

An ADCP will be used during the
survey. The Thompson’s ADCP operates
at a frequency of 75 kHz, and the Kilo
Moana’s ADCP operates at 38 kHz.
Neither system would be audible to
baleen whales. Both systems will be
audible to various species of
odontocetes.

Estimates of Take by Harassment for
the Aleutian Islands Seismic Survey

Given the mitigation measures
implemented by L-DEO (see Mitigation
later in this document), all anticipated

takes involve a temporary change in
behavior that may constitute Level B
harassment. The required mitigation
measures will minimize or eliminate the
possibility of Level A harassment or
mortality. L-DEO has calculated the
“best estimates” for the numbers of
animals that could be taken by Level B
harassment during the proposed
Aleutian Islands seismic survey using
data on marine mammal density and
abundance from marine mammal
surveys in the region by Brueggeman et
al. (1987, 1988), Troy and Johnson
(1989), Dahlheim et al. (2000), Waite et
al. (2002), Doroff et al. (2003), Wade et
al. (2003), and Tynan (2004), and
estimates of the size of the affected area,
as shown in the predicted RMS radii
table (see Table 1).

These estimates are based on a
consideration of the number of marine
mammals that might be exposed to
sound levels greater than 160 dB, the
criterion for the onset of Level B
harassment, by operations with the
single Gl-airgun planned to be used for
this project. No animals are expected to
exhibit responses to the sonars or pinger
given their characteristics (e.g., narrow,
downward-directed beam). Therefore,
no additional incidental takings are
included for animals that might be
affected by the multi-beam sonars or 12—
kHz pinger.

Table 2 incorporates the corrected
density estimates and provides the best
estimate of the numbers of each species
that would be exposed to seismic
sounds greater than 160 dB. A detailed
description on the methodology used by
L-DEO to arrive at the estimates of Level
B harassment takes that are provided in
Table 2 can be found in L-DEO’s IHA
application for the Aleutian Islands
survey.

BILLING CODE 3510-22-S



Federal Register/Vol. 70, No. 149/ Thursday, August 4, 2005/ Notices 44909

TABLE 2

Estimates of the possible numbers of marine mammal “exposures” to the different sound levels, and the
numbers of different individuals that might be exposed, during L-DEQO's proposed seismic program in the
Aleutian Islands in July—August 2005.

H I I
Species Number of Individuals Exposed to
Number of Exposures to Sound Levels >160 dB*®
Sound Levels >160 dB 2
Best Estimate
% of
Best Maximum Regiona Maximum
Estimate Estimate Number IPop'ne¢ Estimate
P hyseteridae
Sperm whale 2 8 2 0.0 7
Ziphiidae
Cuvier's beaked whale ° ©° 1 0.1 1
Baird's beaked whale 4 “ 3 0.1 B
Stejneger's beaked whale 0 0 0 00 0
Monodontidae
Beluga 0 0 0 NA 0
Delphinidae
P acific white-sided dolIphin 5 44 4 41
Risso's dolphin 0 0 0 0
Killer whale 50 67 46 U4
Short-finned pilot whale 0 0 0 0
Phocoenidae
Harbor porpoise 46 381 43 0.1 350
Dall's porpoise 409 898 376 0.1 827
Balaenopteridae
North P acific right whale 0 3 0 0.0 3
___Graywhale 38 90 | 35 : 0.1 : 83
Humpback whale 58 21 i 54 0.9 12
Minke whale B 37 © 038 34
Seiwhale 0 1 0 NA 1
Fin whale 45 120 42 04 m
Blue whale 0 0 0 0.0 0
Pinnipeds :
Northern fur seal 4 24 3 : 0.0 22
Steller sealion 37 95 34 : 0.1 87
Harbor seal 61 60 56 0.2 8
Ribbon seal 0 i 0 0 - 00 0 :
H ; H H ;
a Best estimate and maximum estimates of densityare from Table 5in L-DEO, 2004.
b Estimates of the number of exposures would be about 116 x the number of individuals exposed if there were no allowance for lines that might
‘be resurveyed due to poor data quality. There is no overlap of the 60 or 1770 dB received noise level radii between adjacent surveylines.
¢ Regional population size estimates are from Table 4,in L-DEO, 2004. NA indicates that regional population estimates are not available.

BILLING CODE 3510-22-C
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Conclusions

Effects on Cetaceans

Strong avoidance reactions by several
species of mysticetes to seismic vessels
have been observed at ranges up to 6—

8 km (3.2—4.3 nm) and occasionally as
far as 20—30 km (10.8—-16.2 nm) from the
source vessel. However, reactions at the
longer distances appear to be atypical of
most species and situations, particularly
when feeding whales are involved
(Miller et al. in press). Fewer than 150
mysticetes are expected to be
encountered during the proposed survey
in the Aleutian Islands (Table 2) and
disturbance effects would be confined to
shorter distances given the low-energy
acoustic source to be used during this
project. In addition, the estimated
numbers presented in Table 2 are
considered overestimates of actual
numbers that may be harassed.
Odontocete reactions to seismic pulses,
or at least the reactions of dolphins, are
expected to extend to lesser distances
than are those of mysticetes. Odontocete
low-frequency hearing is less sensitive
than that of mysticetes, and dolphins
are often seen from seismic vessels. In
fact, there are documented instances of
delphinids and Dall’s porpoise
approaching active seismic vessels.
However, dolphins as well as some
other types of odontocetes sometimes
show avoidance responses and/or other
changes in behavior when near
operating seismic vessels.

Taking into account the small size
and the relatively low sound output of
the single Gl-airgun to be used, and the
mitigation measures that are planned,
effects on cetaceans are generally
expected to be limited to avoidance of
a small area around the seismic
operation and short-term changes in
behavior, falling within the MMPA
definition of Level B harassment.
Furthermore, the estimated numbers of
animals potentially exposed to sound
levels sufficient to cause appreciable
disturbance are very low percentages of
the affected populations.

Based on the 160—dB criterion, the
best estimates of the numbers of
individual odontocete cetaceans that
may be exposed to sounds >160 dB re
1 microPa (rms) represent 0 to
approximately 0.4 percent of the
regional species populations, except for
approximately 3.1 percent for killer
whales (Table 2).

Mitigation measures such as
controlled speed, course alteration,
observers, and shut downs when marine
mammals are seen within defined
ranges should further reduce short-term
reactions, and minimize any effects on
hearing. In all cases, the effects are

expected to be short-term, with no
lasting biological consequence. In light
of the type of take expected and the
small percentages of affected stocks of
cetaceans, the action is expected to have
no more than a negligible impact on the
affected species or stocks of cetaceans.

Effects on Pinnipeds

Two pinniped species (the Steller sea
lion and the harbor seal) are likely to be
encountered in the study area. Also, it
is possible that a small number of
northern fur seals may be encountered,
and possible (but very unlikely) that a
few ribbon seals may be encountered.
An estimated 56 individual harbor seals
and 34 individual Steller sea lions (<0.1
percent and 0.2 percent of their
northeast Pacific Ocean populations,
respectively) may be exposed to GI gun
sounds at received levels greater than or
equal to 160 dB re 1 microPa (rms)
during the seismic survey. It is probable
that only a small percentage of those
would actually be disturbed. It is most
likely that only 3 northern fur seals and
no ribbon seals will be exposed to
sounds greater than or equal to 160 dB.
Effects are expected to be limited to
short-term and localized behavioral
changes falling within the MMPA
definition of Level B harassment. As
with cetaceans, the short-term
exposures to sounds from the single GI-
airgun are not expected to result in any
long-term consequences for the
individuals or their populations and the
activity is expected to have no more
than a negligible impact on the affected
species or stocks of pinnipeds.

Potential Effects on Habitat

The proposed seismic survey will not
result in any permanent impact on
habitats used by marine mammals, or to
the food sources they utilize. The main
impact issue associated with the
proposed activity will be temporarily
elevated noise levels and the associated
direct effects on marine mammals.

One of the reasons for the adoption of
airguns as the standard energy source
for marine seismic surveys was that they
(unlike the explosives used in the
distant past) do not result in any
appreciable fish kill. Various
experimental studies showed that
airgun discharges cause little or no fish
kill, and that any injurious effects were
generally limited to the water within a
meter or so of an airgun. However, it has
recently been found that injurious
effects on captive fish, especially on fish
hearing, may occur at somewhat greater
distances than previously thought
(McCauley et al., 2000a,b, 2002; 2003).
Even so, any injurious effects on fish
would be limited to short distances from

the source. Also, many of the fish that
might otherwise be within the injury-
zone are likely to be temporarily
displaced from this region prior to the
approach of the airguns through
avoidance reactions to the passing
seismic vessel or to the airgun sounds
as received at distances beyond the
injury radius.

Fish often react to sounds, especially
strong and/or intermittent sounds of low
frequency. Sound pulses at received
levels of 160 dB re 1 microPa (peak)
may cause subtle changes in behavior.
Pulses at levels of 180 dB (peak) may
cause noticeable changes in behavior
(Chapman and Hawkins, 1969; Pearson
et al., 1992; Skalski et al., 1992). It also
appears that fish often habituate to
repeated strong sounds rather rapidly,
on time scales of minutes to an hour.
However, the habituation does not
endure, and resumption of the
disturbing activity may again elicit
disturbance responses from the same
fish.

Fish near the airguns are likely to dive
or exhibit some other kind of behavioral
response. This might have short-term
impacts on the ability of cetaceans to
feed near the survey area. However,
only a small fraction of the available
habitat would be ensonified at any given
time, and fish species would return to
their pre-disturbance behavior once the
seismic activity ceased. Thus, the
proposed surveys would have little
impact on the abilities of marine
mammals to feed in the area where
seismic work is planned. Some of the
fish that do not avoid the approaching
airguns (probably a small number) may
be subject to auditory or other injuries.

Zooplankton that are very close to the
source may react to the airgun’s shock
wave. These animals have an
exoskeleton and no air sacs; therefore,
little or no mortality is expected. Many
crustaceans can make sounds and some
crustacea and other invertebrates have
some type of sound receptor. However,
the reactions of zooplankton to sound
are not known. Some mysticetes feed on
concentrations of zooplankton. A
reaction by zooplankton to a seismic
impulse would only be relevant to
whales if it caused a concentration of
zooplankton to scatter. Pressure changes
of sufficient magnitude to cause this
type of reaction would probably occur
only very close to the source, so few
zooplankton concentrations would be
affected. Impacts on zooplankton
behavior are predicted to be negligible,
and this would translate into negligible
impacts on feeding mysticetes.
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Potential Effects on Subsistence Use of
Marine Mammals

Subsistence remains the basis for
Alaska Native culture and community.
Subsistence hunting and fishing
continue to be prominent in the
household economies and social welfare
of some Alaskan residents, particularly
among those living in small, rural
villages (Wolfe and Walker, 1987). In
rural Alaska, subsistence activities are
often central to many aspects of human
existence, including patterns of family
life, artistic expression, and community
religious and celebrator activities.

Marine mammals are legally hunted
in Alaskan waters by coastal Alaska
Natives. In the Aleutian Islands, Steller
sea lions, harbor seals, sea otters, and
small numbers of spotted and ringed
seals are hunted (ADFG, 1997). In the
Pribilof Islands, fur seals and sea lions
make up most of the marine mammal
harvest in Saint Paul and Saint George
(on the Pribilof Islands). In the Aleutian
Islands, harbor seals and sea lions
comprise the majority of subsistence
takes in Atka, Nikolski, Unalaska, and
Akutan; and harbor seals are taken most
frequently in False Pass, Sand Point,
King Cove, and Nelson Lagoon (ADFG
1997). Hunting communities are
concentrated along the Eastern Aleutian
Islands, and the L-DEO project area is
close to only two hunting communities,
Nikolski (on Umnak Island) and
Unalaska. More detailed information
regarding the level of subsistence by
species is provided in the application
(L-DEOQ, 2004).

The proposed L-DEO project
potentially could impact the availability
of marine mammals for harvest in a very
small area immediately around the
Thompson. At any given location, this
effect would persist for a only a short
time period during seismic activities—
probably less than an hour, given the
small size of the seismic source to be
used in this project. Pinnipeds and sea
otters are generally not very responsive
to airgun pulses and therefore would
not be affected. Considering that
behavior, and the limited time and
spatial extent of the planned seismic
surveys, the proposed project is not
expected to have an unmitigable adverse
impact on the availability of Steller sea
lions, harbor seals, or sea otters for
subsistence harvest.

Mitigation

For the proposed seismic survey in
the Aleutian Islands, North Pacific
Ocean, L-DEO will deploy a single GI-
airgun as an energy source, with a total

discharge volume of 105 in3. The energy
from the airgun is directed mostly

downward. The directional nature of the
airgun to be used in this project is an
important mitigating factor. This
directionality will result in reduced
sound levels at any given horizontal
distance as compared with the levels
expected at that distance if the source
were omnidirectional with the stated
nominal source level. Also, the small
size of this airgun is an inherent and
important mitigation measure that will
reduce the potential for effects relative
to those that might occur with large
airgun arrays. This measure is in
conformance with NMFS policy of
encouraging seismic operators to use the
lowest intensity airguns practical to
accomplish research objectives.

The following mitigation measures, as
well as marine mammal visual
monitoring (discussed later in this
document), will be implemented by L-
DEO for the Aleutian Island seismic
survey: (1) Speed and course alteration
(provided that they do not compromise
operational safety requirements); (2)
shut-down procedures; (3) special
mitigation measures (shut downs) for
the North Pacific right whale;(4)
avoidance of encroachment upon
critical habitat around Steller sea lion
rookeries and haulouts; and (5) no start-
up of Gl-airgun operations at night
unless the full 180—dB safety zone is
visible.

Speed and Course Alteration

If a marine mammal is detected
outside its respective safety zone (180
dB for cetaceans, 190 dB for pinnipeds)
and, based on its position and the
relative motion, is likely to enter the
safety zone, the vessel’s speed and/or
direct course may, when practical and
safe, be changed in a manner that also
minimizes the effect to the planned
science objectives. The marine mammal
activities and movements relative to the
seismic vessel will be closely monitored
to ensure that the marine mammal does
not approach within the safety zone. If
the mammal appears likely to enter the
safety zone, further mitigative actions
will be taken (i.e., either further course
alterations or shut down of the airguns).

Shut-down Procedures

Although a “power-down” procedure
is often applied by L-DEO during
seismic surveys with larger arrays,
powering down is not possible during
the proposed project, as only a single
Gl-airgun will be used. Likewise,
although “ramp-up” procedures are
usually followed by L-DEO prior to
airgun operations, ramp ups are
impractical for a single GI airgun.
Therefore, if a marine mammal is
detected outside the safety radius but is

likely to enter the safety radius, and if
the vessel’s speed and/or course cannot
be changed to avoid having the mammal
enter the safety radius, the Gl-airgun
will be shut-down before the mammal is
within the safety radius. Likewise, if a
mammal is already within the safety
zone when first detected, the airgun will
be shut down immediately. The GI gun
will also be shut down if a North Pacific
right whale is sighted from the vessel,
even if it is located outside the safety
radius.

The Gl-airgun activity will not resume
until all marine mammals have cleared
their respective safety radius. An animal
will be considered to have cleared the
safety radius if it is visually observed to
have left the safety radius, if it has not
been seen within the radius for 15
minutes in the case of small odontocetes
and pinnipeds, or has not been seen
within the zone for 30 minutes in the
case of mysticetes and large
odontocetes, including sperm, pygmy
sperm, dwarf sperm, and beaked
whales.

For a 105—in® GI airgun, the predicted
180—dB distances applicable to
cetaceans are 27—-200 m (89-656 ft),
depending on water depth, and the
corresponding 190—dB radii applicable
to pinnipeds are 10-125 m (33—410 ft),
depending on depth (Table 1). Airgun
activity will not resume until the marine
mammal has cleared the safety radius.

To the extent practicable, the
Thompson will avoid entering the
critical habitat around Steller sea lion
haul outs by planning operations to
remain in water depths <30 m (98 ft).
For this action, L-DEO will monitor a
safety/shutdown radius of 750 m (2461
ft) around the airgun for Steller sea lions
whenever the seismic survey is taking
place within designated critical habitats,
irregardless of the depth of water.
Critical habitats in the areas of the
survey include 20 nm (37 km)
surrounding all Steller sea lion haulouts
and rookeries as well as the Seguam
Pass Foraging Area and Bogoslof
Foraging Area (see Figure 3 in the L-
DEO application). If any Steller sea lions
are found in or seen approaching the
safety zone, L-DEO will shut-down the
airgun. In addition, L-DEO will comply
with the no-approach zone requirements
of 50 CFR 223.202(a)(2)(i) for Steller sea
lion rookeries, and the vessel will
neither approach within 3 nm (5.6 km)
of the rookeries or allow SPLs of 190 dB
or greater within 3 nm (5.5 km) of a
Steller sea lion rookery.

Start-Up Procedures

In order for airgun start-up to occur
during day or night, the full safety
radius must be visible for at least 30
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consecutive minutes. During night-time
operations, if the entire safety radius is
visible using vessel lights and night-
vision devices (NVDs) (as may be the
case in deep and intermediate waters),
then start up of the airgun after a shut
down may occur. However, lights and
NVDs may not be very effective as a
basis for monitoring the larger safety
radii around the GI airgun operating in
shallow water. Therefore in shallow
water nighttime start ups of the GI gun
from a shut-down condition are not
authorized. However, if the GI airgun
has been operational before nightfall, it
can remain operational throughout the
night, even though the entire safety
radius may not be visible.

Comments on past IHAs raised the
issue of prohibiting nighttime
operations as prescribed mitigation.
However, this is not practicable due to
cost considerations and ship time
schedules. The daily cost to the Federal
Government to operate vessels such as
Thompson is approximately $33,000-
$35,000/day (Ljunngren, pers. comm.
May 28, 2003). If the vessel was
prohibited from operating during
nighttime, each trip could require an
additional three to five days to
complete, or up to $175,000 more,
depending on average daylight at the
time of work.

If a seismic survey vessel is limited to
daylight seismic operations, efficiency
would also be much reduced. Without
commenting specifically on how that
would affect the present project, for
seismic operators in general, a daylight-
only requirement would be expected to
result in one or more of the following
outcomes: cancellation of potentially
valuable seismic surveys; reduction in
the total number of seismic cruises
annually due to longer cruise durations;
a need for additional vessels to conduct
the seismic operations; or work
conducted by non-U.S. operators or
non-U.S. vessels when in waters not
subject to U.S. law.

Marine Mammal Monitoring

L-DEO must have at least three visual
observers on board the Thompson and
at least two must be experienced marine
mammal observers that NMFS has
approved in advance of the start of the
Aleutian Islands cruise. These observers
will be on duty in shifts of no longer
than 4 hours.

The visual observers will monitor
marine mammals near the seismic
source vessel during all daytime airgun
operations, during any nighttime start-
ups of the airgun (in intermediate and
deep waters) and at night, whenever
daytime monitoring resulted in one or
more shut-down situations due to

marine mammal presence. During
daylight, vessel-based observers will
watch for marine mammals near the
seismic vessel during periods with
shooting (including ramp-ups), and for
30 minutes prior to the planned start of
airgun operations after a shut-down.

Use of multiple observers will
increase the likelihood that marine
mammals near the source vessel are
detected. L-DEO bridge personnel will
also assist in detecting marine mammals
and implementing mitigation
requirements whenever possible (they
will be given instruction on how to do
so0), especially during ongoing
operations at night when the designated
observers are on stand-by and not
required to be on watch at all times.

The observer(s) will watch for marine
mammals from the highest practical
vantage point on the vessel, which is
either the bridge or the flying bridge. On
the flying bridge of the Thompson, the
observer’s eye level will be 13.8 m (45.3
ft) above sea level, allowing for good
visibility around the entire vessel (360°
for 2 observers, 310° for one observer).
The observer(s) will systematically scan
the area around the vessel with reticle
binoculars (e.g., 7 X 50 Fujinon) and
with the naked eye during the daytime.
At night, NVDs will be available (ITT
F500 Series Generation 3 binocular-
image intensifier or equivalent), when
required. Laser range-finding binoculars
(Leica L.F. 1200 laser rangefinder or
equivalent) will be available to assist
with distance estimation. The observers
will be used to determine when a
marine mammal is in or near the safety
radii so that the required mitigation
measures, such as course alteration and
power-down or shut-down, can be
implemented. If the Gl-airgun is shut
down, observers will maintain watch to
determine when the animal is outside
the safety radius.

Observers will not be on duty during
ongoing seismic operations at night;
bridge personnel will watch for marine
mammals during this time and will call
for the airgun to be shut-down if marine
mammal(s) are observed in or about to
enter the safety radii. However, a
biological observer must be on standby
at night and available to assist the
bridge watch if marine mammals are
detected. If the airgun is turned on at
night (see previous section for
restrictions), two marine mammal
observers will monitor the safety zone
for marine mammals for 30 minutes
prior to ramp-up and during the ramp-
up using either deck lighting or NVDs
that will be available.

Post-Survey Monitoring

In addition, at times the biological
observers will be able to conduct
monitoring of most recently-run transect
lines as the returns along a parallel
transect track. This will provide the
biological observers with opportunities
to look for injured or dead marine
mammals (although, for reasons noted
elsewhere in this document, no injuries
or mortalities are expected during this
research cruise).

Taking into consideration the
additional costs of prohibiting nighttime
operations and the likely impact of the
activity (including all mitigation and
monitoring), NMFS has determined that
the proposed mitigation and monitoring
ensures that the activity will have the
least practicable impact on the affected
species or stocks. Marine mammals will
have sufficient notice of a vessel
approaching with an operating seismic
airgun, thereby giving them an
opportunity to avoid the approaching
noise source; two marine mammal
observers will be required to monitor
the safety radii using shipboard lighting
or NVDs for at least 30 minutes before
ramp-up begins and verify that no
marine mammals are in or approaching
the safety radii; and start-up may not
begin unless the entire safety radii are
visible. Therefore as mentioned earlier,
it is likely that the single GI-airgun will
not be started-up from a shut-down at
night when in waters shallower than
100 m (328 ft).

Reporting

L-DEO will submit a report to NMFS
within 90 days after the end of the
cruise, which is currently predicted to
occur during July and August, 2005. The
report will describe the operations that
were conducted and the marine
mammals that were detected. The report
must provide full documentation of
methods, results, and interpretation
pertaining to all monitoring tasks. The
report will summarize the dates and
locations of seismic operations, marine
mammal sightings (dates, times,
locations, activities, associated seismic
survey activities), and estimates of the
amount and nature of potential take of
marine mammals by harassment or in
other ways.

Endangered Species Act (ESA)

NMEF'S has issued a biological opinion
regarding the effects of this action on
ESA-listed species and critical habitat
under the jurisdiction of NMFS. That
biological opinion concluded that this
action is not likely to jeopardize the
continued existence of listed species or
result in the destruction or adverse
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modification of critical habitat. A copy
of the Biological Opinion is available
upon request (see ADDRESSES). On
March 23, 2005, the USFWS determined
that the proposed survey would not
adversely affect sea otters or other
species under its jurisdiction.

National Environmental Policy Act
(NEPA)

The NSF has made a Finding of No
Significant Impact (FONSI)
determination based on information
contained within its EA that
implementation of the subject action is
not a major Federal action having
significant effects on the environment
within the meaning of NEPA. NSF
determined, therefore, that an
environmental impact statement would
not be prepared. On March 21, 2005 (70
FR 13466), NMFS noted that the NSF
had prepared an EA for the Aleutian
Island surveys and made this EA was
available upon request. In accordance
with NOAA Administrative Order 216—
6 (Environmental Review Procedures for
Implementing the National
Environmental Policy Act, May 20,
1999), NMFS has reviewed the
information contained in NSF’s EA and
determined that the NSF EA accurately
and completely describes the proposed
action alternative, and the potential
impacts on marine mammals,
endangered species, and other marine
life that could be impacted by the
preferred alternative and the other
alternatives. Accordingly, NMFS
adopted the NSF EA under 40 CFR
1506.3 and made its own FONSI. The
NMFS FONSI also takes into
consideration additional mitigation
measures required by the THA that are
not in NSF’s EA. Therefore, NMFS has
determined that it is not necessary to
issue a new EA, supplemental EA or an
EIS for the issuance of an ITHA to L-DEO
for this activity. A copy of the EA and
the NMFS FONSI for this activity is
available upon request (see ADDRESSES).

Determinations

NMEFS has determined that the impact
of conducting the seismic survey in the
Aleutian Islands in the North Pacific
Ocean may result, at worst, in a
temporary modification in behavior by
certain species of marine mammals.
This activity is expected to result in no
more than a negligible impact on the
affected species or stocks.

For reasons stated previously in this
document, this determination is
supported by (1) the likelihood that,
given sufficient notice through
relatively slow ship speed and ramp-up,
marine mammals are expected to move
away from a noise source that is

annoying prior to its becoming
potentially injurious; (2) recent research
that indicates that TTS is unlikely (at
least in delphinids) until levels closer to
200-205 dB re 1 microPa are reached
rather than 180 dB re 1 microPa; (3) the
fact that 200-205 dB isopleths would be
well within 100 m (328 ft) of the vessel
even in shallow water; and (4) the
likelihood that marine mammal
detection ability by trained observers is
close to 100 percent during daytime and
remains high at night to that distance
from the seismic vessel. As a result, no
take by injury or death is anticipated,
and the potential for temporary or
permanent hearing impairment is very
low and will be avoided through the
incorporation of the proposed
mitigation measures mentioned in this
document.

While the number of potential
incidental harassment takes will depend
on the distribution and abundance of
marine mammals in the vicinity of the
survey activity, the number of potential
harassment takings is estimated to be
small. In addition, the proposed seismic
program will not interfere with any legal
subsistence hunts, since seismic
operations will not take place in
subsistence whaling and sealing areas
and will not affect marine mammals
used for subsistence purposes.

The change of survey vessel and the
differences in the timing of the summer
2005 survey are not expected to alter the
impacts of the seismic survey on the
wildlife resources in the area. The
acoustic equipment on both vessels is
similar and no substantial differences in
impacts to the marine mammal species
present and the environment are
expected from the use of the Thompson
instead of the R/V Kilo Moana. The
description of the animal distributions
and abundances in the study area is not
expected to change over the
approximately two month period of
both the original and revised schedules.
The take estimates provided in the
application also apply to the revised
schedule.

Authorization

NMEFS has issued an IHA to L-DEO to
take marine mammals, by harassment,
incidental to conducting a low-intensity
oceanographic seismic survey in the
Aleutian Island area of the North Pacific
Ocean, for a 1-year period, provided the
mitigation, monitoring, and reporting
requirements are undertaken.

Dated: July 28, 2005.
James H. Lecky,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 05-15374 Filed 8-3-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket Number 050722197-5197-01]

Partnerships in the Provision of
Environmental Information

AGENCY: National Oceanic and
Atmospheric Administration,
Department of Commerce.
ACTION: Notice.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
proposing to clarify its internal Policy
on Partnerships in the Provision of
Environmental Information, issued
December 1, 2004. This clarification is
intended to address apparent
misunderstanding regarding the intent
of the policy with respect to the role
played by the private sector in the
environmental information enterprise as
a whole.

DATES: To be sure that your comments
are considered, we must receive them
by 12 p.m., e.s.t., November 2, 2005.
ADDRESSES: The proposed clarification
to the policy is available electronically
at http://www.nws.noaa.gov/
partnershippolicy. Comments are
requested electronically; please send
comments to
partnershippolicy@noaa.gov. Requests
for hard copies or comments in letter
form should be sent to Partnership
Policy, Room 11426, 1325 East-West
Highway, Silver Spring, MD 20910—
3283.

FOR FURTHER INFORMATION CONTACT: John
Sokich 301-713-0258.
john.sokich@noaa.gov.

SUPPLEMENTARY INFORMATION: The
National Oceanic and Atmospheric
Administration (NOAA) recognizes
there has been some misunderstanding
regarding the intent of its “Policy on
Partnerships in the Provision of
Environmental Information,” issued
December 1, 2004. The present policy
does not adequately express NOAA’s
views of the critical role played by the
private sector in the environmental
information enterprise as a whole.
NOAA is sensitive to the concerns and
prerogatives of the private sector, and
has no intent to displace it. We
recognize that the public interest is
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served by the ability of private sector
entities to provide diverse services to
meet the varied needs of specific
individuals, organizations and
economic entities. At the same time,
NOAA has a responsibility to help
protect lives and property and enhance
the national economy.

The present standard of NOAA
conduct is contained in Section 4 of the
policy which states that NOAA will give
“due consideration” to the abilities of
the private sector and academic
communities to provide diverse services
and act in the public interest when
making decisions regarding NOAA
information services. NOAA proposes
clarifying Section 4 to state that NOAA
will “take advantage of existing
capabilities and services of commercial
and academic sectors to avoid
duplication and competition in areas
not related to the NOAA mission.”

The proposed clarification is intended
to emphasize the statement in the
present policy that NOAA will not
haphazardly institute significant
changes in existing information
dissemination activities without first
carefully considering the views and
capabilities of the private sector. In that
regard, it emphasizes that NOAA will
endeavor to take advantage of
capabilities and services that already
exist in the commercial sector.

NOAA is committed to open
consultation with all who are affected
by NOAA’s services, including the
private sector. The American
Meteorological Society has established a
new Commission to foster constructive
discussion within the enterprise as a
whole. NOAA will use this and other
appropriate mechanisms to consult
openly on these matters as we move
forward.

In sum, NOAA will interpret and
apply the policy to recognize the unique
capabilities of the private sector in order
to accomplish our shared goal of
fostering a robust and successful
environmental information enterprise.

Accordingly, NOAA seeks comment
on the proposed change to Section 4,
which would read as follows:

4. The nation benefits from
government information disseminated
both by Federal agencies and by diverse
nonfederal parties, including
commercial and not-for-profit entities.
NOAA recognizes the government best
serves the public interest by cooperating
with private sector and academic and
research entities to meet the varied
needs of specific individuals,
organizations, and economic entities.
NOAA will take advantage of existing
capabilities and services of commercial
and academic sectors to avoid

duplication and competition in areas
not related to the NOAA mission.
NOAA will give due consideration to
these abilities and consider the effects of
its decisions on the activities of these
entities, in accordance with its
responsibilities as an agency of the U.S.
Government, to serve the public interest
and advance the nation’s environmental
information enterprise as a whole.

For ease of comparison, the present
Section 4 reads as follows:

4. NOAA recognizes the public
interest is served by the ability of
private sector entities and the academic
and research community to provide
diverse services to meet the varied
needs of specific individuals,
organizations, and economic entities.
The nation benefits from government
information disseminated both by
Federal agencies and by diverse
nonfederal parties, including
commercial and not-for-profit entities.
NOAA will give due consideration to
these abilities, and consider the effects
of its decisions on the activities of these
entities, in accordance with its
responsibilities as an agency of the U.S.
Government, to serve the public interest
and advance the nation’s environmental
information enterprise as a whole.

Dated: August 1, 2005.

David L. Johnson,

Assistant Administrator for Weather Services.
[FR Doc. 05-15459 Filed 8-3-05; 8:45 am]
BILLING CODE 3510-KE-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Independent Review
Panel to Study the Relationships
between Military Department General
Counsels and Judge Advocates
General—Open Meeting

AGENCY: Department of Defense.
ACTION: Notice.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (FACA), Public
Law 96—463, notice is hereby given that
the Independent Review Panel to Study
the Relationships between Military
Department General Counsels and Judge
Advocates General will hold an open
meeting at the Hilton Crystal City, 2399
Jefferson Davis Highway, Arlington,
Virginia 22202, on August 12, 2005,
from 8:30 a.m. to 11:30 a.m. and 1 p.m.
to 4 p.m.

Purpose: The Panel will meet on
August 12, 2005, from 8:30 a.m. to 11:30
a.m. and 1 p.m. to 4 p.m., to conduct
deliberations concerning the
relationships between the legal elements

of their respective Military Departments.
These sessions will be open to the
public, subject to the availability of
space. The Panel has held seven public
hearings and has provided the public
oppportunities to address the Panel both
person and in writing. The Panel has
also deliberated in several sessions open
to the public, including deliberations on
an initial draft of a final report prepared
by the Panel’s staff. The Panel must
complete its report during August so
that Congress may consider it during
this legislative session as envisioned in
section 574 of the Ronald W. Reagan
National Defense Authorization Act for
Fiscal Year 2005. Due to this
exceptional circumstance, the Panel
decided to hold its final deliberation
session, open to the public, on August
12. This decision, based on that
exceptional circumstance, was made on
July 28, thus making it impossible for
the Department to provide the 15
calendar days notice normally required
for Panel meetings.

DATES: August 12, 2005: 8:30 a.m.—11:30
a.um., and 1 p.m.—4 p.m.

Location: Hilton Crystal City, 2399
Jefferson Davis Highway, Arlington,
Virginia 22202.

FOR FURTHER INFORMATION CONTACT: Any
member of the public wishing further
information concerning this meeting
may contact:

Mr. James R. Schwenk, Designated
Federal Official, Department of Defense
Office of the General Counsel, 1600
Defense Pentagon, Arlington, Virginia
20301-1600. Telephone: (703) 697—
9343. Fax: (703) 693-7616.
schwenkj@dodge.osd.mil.

Dated: August 1, 2005.
L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 05-15469 Filed 8—3-05; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services, Overview
Information, Special Education—
Technical Assistance on State Data
Collection—IDEA General Supervision
Enhancement Grant; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2005

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.373X.

Note: The Secretary is inviting applications
under two separate funding priorities
addressing data collected under Part B and
Part C of the Individuals with Disabilities
Education Act, as amended (IDEA).
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Applicants who are eligible for and wish to
apply under both priorities must submit
separate applications for each priority.
Priority A: Outcome Measures.
Focus Area One—Part B Outcome

Indicators

Focus Area Two—Part C Outcome

Indicators

Priority B: Assessment Data: Planning
grants for the Development,
Enhancement, or Redesign of a
Comprehensive System of State
Assessments (Including State Alternate
Assessments), Standards, and
Instructional Supports.

DATES: Applications Available: August
4, 2005.

Deadline for Transmittal of
Applications: October 3, 2005.

Deadline for Intergovernmental
Review: October 13, 2005.

Eligible Applicants:

Priority A: Outcome meas-
ures.

State educational agencies (SEAs), Part C lead agencies (LAs), freely associated States (FAS), and, if endorsed
by the SEA, LA, or FAS to apply and carry out the project on behalf of the SEA, LA, or FAS, local educational
agencies (LEAs), public charter schools that are LEAs under State law, institutions of higher education (IHEs),
tribes or tribal organizations, other public agencies, private nonprofit organizations, and for-profit organizations.

Note: Applicants who received a grant under the General Supervision Enhancement Grant competition in FY
2004 (84.326X) are not eligible for funding under Priority A if they are proposing a project in the same focus
area (Part B or Part C) as their 2004 grant.

Priority B: Assessment Data

State educational agencies (SEAs), freely associated States (FAS), and, if endorsed by the SEA or FAS to apply
and carry out the project on behalf of the SEA or FAS, local educational agencies (LEAs), public charter
schools that are LEAs under State law, institutions of higher education (IHEs), tribes or tribal organizations,
other public agencies, private nonprofit organizations, and for-profit organizations.

Note: Applicants who received a grant under the General Supervision Enhancement Grant Focus 1 competition
in FY 2004 (84.326X) are also eligible for funding under Priority B in this competition.

States and FAS are encouraged to form consortia or any other group of eligible parties that meet the require-
ments in 34 CFR 75.127 to 75.129 to apply under Priority B. A consortium is comprised of more than one State
or FAS and could include States or FAS from the same geographic region, States or FAS with similar demo-
graphic characteristics, States or FAS with similar populations, States or FAS with similar geographic charac-
teristics or other characteristics as determined by the States or FAS. The Secretary views the formation of con-
sortia as an effective and efficient strategy to addressing the requirements of this priority.

Funding for Awards: These priorities

Technical Assistance in State Data

are being supported with funds reserved Collection.

under section 616 of the IDEA,

Estimated available

Maximum award

Estimated average | Estimated number of

funds size of awards awards
Priority A: Out- $4,970,000 | The Secretary does not intend to make awards for more | $325,000 for applica- 13
come Meas- than $375,000 for applications that address Focus tions that address
ures. Area One or Two and does not intend to and make Focus Area One or
awards for more than $750,000 for applications that Two, and
address Focus Area One and Focus Area Two.. $700,000 for appli-
cations that ad-
dress Focus Area
One and Two.
Priority B: As- $4,475,450 | The Secretary does not intend to fund any applications | $150,000 unless the 30
sessment in FY 2005 that propose a budget exceeding $200,000 application
Data. for a State or FAS for a single budget period of 12 involveds a con-

months unless the application involves a consortium,
or any other group of eligible parties that meets the
requirements of 34 CFR 75.127-75.129. The level of
funding for a consortium, or any other group of eligible
entities, will reflect the combined total that the eligible
entities comprising the consortium, or group, would
have received if they had applied separately. The Sec-
retary does not intend to make more than one award
to serve a State or FAS..

sortium, or anhy
other group of eli-
gible parties that
meets the require-
ments of 34 CFR
75.127-75.129.

Note on Priority A:

Due to the importance of coordinating

early childhood systems serving
children aged birth through 5, the
Secretary intends to allocate at least
$2,250,000 for the funding of joint

applications from SEAs and Part C LAs

under Priority A that only address (a)

that portion of Focus Area One related

to children with disabilities served

under section 619 of the IDEA and (b)
Focus Area Two.

Note on Priority B:

Given a sufficient number of
approved high quality applications from
consortia, the Department intends to
fund at least six consortia projects under
Priority B.

Note: The Secretary is not bound by any
estimates in this notice and recognizes that

funding of consortia will significantly reduce
the number of awards.

Project Period: Up to 12 months.
Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: Under section
616(i)(2) of IDEA, awards may be made
to provide technical assistance to
improve the capacity of States to meet
data collection requirements.
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Priorities: We are establishing these
priorities for the FY 2005 grant
competition only, in accordance with
Section 437(d)(1) of the General
Education Provisions Act (GEPA).

Absolute Priorities: For FY 2005 these
priorities are absolute priorities. Under
34 CFR 75.105(c)(3), we consider only
applications that meet these priorities.

These priorities are:

Priority A: Outcome Measures.

Focus Area One: Developing or
enhancing Part B State outcome
indicators and methods to collect and
analyze Part B outcome indicator data.

Focus Area Two: Developing or
enhancing Part C State outcome
indicators and methods to collect and
analyze Part C outcome indicator data.

Priority B: Assessment Data: Planning
grants for the Development,
Enhancement, or Redesign of a
Comprehensive System of State
Assessments (including State alternate
assessments), Standards, and
Instructional Supports.

Background: Section 616 of the IDEA
requires the Department, and States, to
establish and implement systems for
monitoring implementation of and
enforcing obligations under Parts B and
C of the IDEA. Under section 616 of the
IDEA, the Secretary must establish
indicators in certain monitoring priority
areas. States must develop State
Performance Plans (SPPs), including
targets for those indicators, and use
those targets and indicators in annually
reporting to the Secretary on the
performance of the State. States must
also use those targets and indicators to
report annually to the public on the
performance of each LEA in the State.

Background of Priority A: The
cornerstone of any accountability
system is the development of outcome
indicators, against which progress can
be measured. State performance reports,
self-assessments, and other extant data
show that most States and State LAs as
defined under Part C of the IDEA
[Section 635(a)(10)], as well as their
LEAs and Early Intervention Service
programs, have not developed outcome
indicators for children with disabilities
served under Part B and Part C of IDEA
or methods to collect and analyze Part
B and Part C outcome indicator data,
especially for infants and toddlers and
their families and preschool children.
Therefore, most States lack the capacity
to collect sufficient data to determine
the impact of early intervention and
special education services.

Background of Priority B: One of the
indicators being established by the
Secretary under section 616 of the IDEA
(on the priority area concerning the
provision of a free appropriate public

education in the least restrictive
environment) is the participation and
performance of children with
disabilities on the State assessments
required under the No Child Left
Behind Act (NCLB). States are expected
to report under the SPP and Annual
Performance Reports (APR) on student
performance on assessments using the
same assessment data required under
NCLB.

NCLB requires accountability for the
academic achievement of all students.
Under the law, every student and every
group of students is expected to be
working to meet State standards. For
that very limited group of students with
the most significant cognitive
disabilities whose intellectual
functioning is well below that of their
peers, the Department’s regulations
allow States to develop alternate
achievement standards that are aligned
with the State’s academic content
standards and reflect professional
judgment of the highest learning
standards possible for those students.
The Department’s regulations permit the
proficient and advanced scores of
students assessed based on alternate
achievement standards to be included in
adequate yearly progress (AYP)
calculations in the same manner as
scores based on grade level
achievement, subject to a cap of one
percent of all students in the grades
assessed, at the district and state level.
See http://www.ed.gov/legislation/
FedRegister/finrule/2003-4/120903a.pdf
for more information.

On April 7, 2005, the Secretary
announced the intent to provide
additional flexibility that will allow
States to develop modified achievement
standards and use alternate assessments
based on those modified achievement
standards for some students with
disabilities served under the IDEA.
Following that, the Secretary announced
on May 10, 2005, that eligible States
could implement, for the 2004—05 year,
adjustments to AYP calculations to
reflect the need for alternate
assessments based on modified
achievement standards. Information
about these interim options is available
at http://www.ed.gov/policy/elsec/guid/
raising/disab-options.html and http://
www.ed.gov/policy/elsec/guid/raising/
disab-acctplan.html.

All alternate assessments must be
designed to generate valid data that can
be used for AYP purposes under NCLB.
These data also will be included in the
SPPs and APRs relative to performance
and participation of children with
disabilities on State assessments under
the IDEA.

Many States need support in
developing, enhancing or redesigning
their assessment systems to ensure that
they meet the requirements of NCLB
with regard to the assessment of
children with disabilities.

Statement of Priority A—Qutcome
Measures.

This priority supports projects that
address the needs of States for technical
assistance to improve their capacity to
meet Federal data collection
requirements in one or both of two focus
areas.

Focus Area One—Developing or
enhancing Part B State outcome
indicators and methods to collect and
analyze Part B outcome indicator data.

This Focus Area supports the
development or enhancement of Part B
State outcome indicators and methods
to collect and analyze Part B State
outcome indicator data. Projects funded
under this Focus Area must focus on
improving the capacity of the State to
provide information that could be used
to determine one or both of the
following:

(a) The impact of Part B preschool
services (ages 3 through 5) on children
with disabilities at the State and LEA
level.

(b) Secondary, transition, and post-
secondary education and employment
outcomes at the State and LEA level.
The indicators must provide data on
child outcomes that could be used to
assess the impact of the services.

Focus Area Two—Developing or
enhancing Part C State outcome
indicators and methods to collect and
analyze Part C outcome indicator data.

This Focus Area supports the
development or enhancement of Part C
outcome indicators and methods to
collect and analyze Part C State outcome
indicator data. Projects funded under
this Focus Area must focus on
improving the capacity of the State to
provide information that could be used
to determine the following:

(a) The outcomes associated with
infants and toddlers with disabilities
and their families participating in State
Part C programs.

(b) If the State has standards for early
intervention outcomes, whether infants
and toddlers with disabilities are
meeting those standards.

(c) Trend data on outcomes associated
with infants and toddlers with
disabilities and their families and the
extent to which infants and toddlers
with disabilities are meeting State
standards.

Statement of Priority B—Assessment
Data: Planning grants for the
Development, Enhancement, or
Redesign of a Comprehensive System of
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State Assessments (including State
alternate assessments), Standards, and
Instructional Supports.

This priority supports planning grants
for the development, enhancement, or
redesign of a comprehensive system of
State assessments (including State
alternate assessments), standards, and
instructional supports that address the
needs of all children with disabilities
and which may include specific
activities to ensure coherence among
components, such as: (1) Alternate
assessments aligned with State content
standards; (2) effective and appropriate
accommodations that are consistent
with daily instruction; (3) guidance to
support IEP team decisions regarding
student assessment; (4) professional
development activities for both special
education and regular education
teachers; and (5) information for
parents. Projects must help States
ensure that they are designing strong
systems of assessment and instruction to
address the needs of children with
disabilities, and that the assessments
produce valid, reliable, and accurate
measures of student performance and
result in high quality data for use in
evaluating the performance of schools,
districts, and States.

Grantees must produce a final plan
that includes clear and detailed
descriptions of goals and objectives,
information about participants, and
plans for the design of data analysis or
research; these components are integral
to the success of implementing a
coherent system of instruction and
assessment for children with
disabilities. The plan must also include
a realistic timeline and resources
needed to reach full implementation of
the system design.

As part of this planning activity,
States must work with experts in large-
scale assessment and special education.
The experts selected should represent
the range of skills needed to develop
assessments for children with

disabilities that will meet the peer
review guidelines for assessments
published by the Department in the
spring of 2004, which are available at
http://www.ed.gov/policy/elsec/guid/
saaprguidance.pdf. Skill sets for experts
should include experience with one or
more of the following: (1) Large scale
assessment; (2) standards setting
techniques; (3) assessment and
measurement of children with
disabilities; (4) design of professional
development, accommodations and
supports to teach grade level content to
children with disabilities; (5) State
collaborative activities to develop
standards-based alternate assessments;
(6) development of criterion referenced
tests and instruments; (7) psychometric
evaluation; (8) conducting studies of the
technical adequacy of assessment
instruments and/or test
accommodations; (9) research in the
area of alternate assessment and
psychometrics; and (10) implementation
of educational policy consistent with
IDEA and NCLB.

States or FAS are encouraged to
submit applications as a consortium
(See 34 CFR 75.127-75.129). A
consortium is comprised of more than
one State or FAS and could include
States or FAS from the same geographic
region, States or FAS with similar
demographic characteristics, States or
FAS with similar populations, States or
FAS with similar geographic
characteristics or other characteristics as
determined by the States or FAS. The
Secretary views the formation of
consortia as an effective and efficient
strategy to addressing the requirements
of this priority.

Additional Requirements for Priority
A and Priority B:

All projects funded under Priority A
or Priority B must—

(a) Budget for a two-day Project
Directors’ meeting in Washington, DC.

(b) If a project maintains a Web site,
include relevant information and
documents in a format that meets a

government or industry-recognized
standard for accessibility.

(c) Demonstrate in the application
that the project meets, if applicable, the
eligibility requirements in section III, 1.

Eligible Applicants

Waiver of Proposed Rulemaking:
Under the Administrative Procedure Act
(APA) (5 U.S.C. 553), the Department
generally offers interested parties the
opportunity to comment on a proposed
priority. Section 437(d)(1) of the General
Education Provisions Act (20 U.S.C.
1232(d)(1)), however, allows the
Secretary to exempt from rulemaking
requirements, regulations governing the
first grant competition under a new or
substantially revised program authority.
This is the first grant competition for
this program under sections 611 and
616 of the IDEA and therefore qualifies
for this exemption. In order to ensure
timely grant awards, the Secretary has
decided to forego public comment on
the absolute priorities under section
437(d)(1). These absolute priorities will
apply to the FY 2005 grant competition
only.

Program Authority: 20 U.S.C. 1411 and
1416.

Applicable Regulations: The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99.

Note: The regulations in 34 CFR part 79
apply to all applicants except federally
recognized Indian tribes.

Note: The regulations in 34 CFR part 86
apply to IHEs only.

II. Award Information

Type of Award: Discretionary grants.
Funding for Awards: These priorities
are being supported with funds reserved

under section 616 of the IDEA,
Technical Assistance in State Data
Collection.

Estimated available

Maximum award

Estimated average | Estimated number of

funds size of awards awards
Priority A: Out- $4,970,000 | The Secretary does not intend to make awards for more | $325,000 for applica- 13
come meas- than $375,000 for applications that address Focus tions that address
ures. Area One or Two and does not intend to make awards Focus Area One or

for more than $750,000 for applications that address
Focus Area One and Focus Area Two.

Two and $700,000
for applicatons that
address Focus
Area One and
Focus Area two.
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Estimated available : Estimated average | Estimated number of
funds Maximum award size of awards awards
Priority B: $4,475,450 | The Secretary does not intend to fund any applications | $150,000 unless the 30
State As- in FY 2005 that propose a budget exceeding $200,000 application in-
sessment for a State or FAS for a single budget period of 12 volves a consor-
Data. months unless the application involves a consortium, tium, or any other

or any other group of eligible parties that meets the
requirements of 34 CFR 75.127-75.129. The level of
funding for a consortium, or any other group of eligible
entities, will reflect the combined total that the eligible
entities comprising the consortium, or group, would
have received if they had applied separately. The Sec-
retary does not intend to make more than one award
to serve a State or FAS.

group of eligible
parties that meets
the requirements
of 34 CFR 75.127—
75.129.

Note on Priority A: Due to the
importance of coordinating early
childhood systems serving children

portion of Focus Area One related to
children with disabilities served under
section 619 of the IDEA and (b) Focus
Area Two.

Note: The Secretary is not bound by any
estimates in this notice and recognizes that
funding of consortia will significantly reduce
the number of awards.

aged birth through 5, the Secretary
intends to allocate at least $2,250,000
for the funding of joint applications
from SEAs and Part C LAs under
Priority A that only address (a) that

Note on Priority B: Given a sufficient
number of approved high quality
applications from consortia, the
Department intends to fund at least six
consortia projects under Priority B.

Project Period: Up to 12 months.
III. Eligibility Information
Eligible Applicants

Priority A: Outcome Meas-
ures.

Priority B: Assessment Data

State educational agencies (SEAs), Part C lead agencies (LAs), freely associated States (FAS), and, if endorsed
by Outcome the SEA, LA, or FAS to apply and carry out the project on Measures behalf of the SEA, LA, or
FAS, local educational agencies (LEAs), public charter schools that are LEAs under State law, institutions of
higher education (IHEs), tribes or tribal organizations, other public agencies, private nonprofit organizations,
and for-profit organizations.

NOTE: Applicants who received a grant under the General Supervision Enhancement Grant competition in FY
2004 (84.326X) are not eligible for funding under Priority A if they are proposing a project in the same focus
area (Part B or Part C) as their 2004 grant.

State educational agencies (SEAs), freely associated States (FAS), and, if endorsed by the SEA or FAS to apply
and Assessment carry out the project on behalf of the SEA or FAS, local Data educational agencies (LEAs),
public charter schools that are LEAs under State law, institutions of higher education (IHEs), tribes or tribal or-
ganizations, other public agencies, private nonprofit organizations, and for-profit organizations.

NOTE: Applicants who received a grant under the General Supervision Enhancement Grant Focus 1 competition
in FY 2004 (84.326X) are also eligible for funding under Priority B in this competition.

States and FAS are encouraged to form consortia or any other group of eligible parties that meet the require-
ments in 34 CFR 75.127 to 75.129 to apply under Priority B. A consortium is comprised of more than one State
or FAS and could include States or FAS from the same geographic region, States or FAS with similar demo-
graphic characteristics, States or FAS with similar populations, States or FAS with similar geographic charac-
teristics or other characteristics as determined by the States or FAS. The Secretary views the formation of con-

sortia as an effective and efficient strategy to addressing the requirements of this priority.

2. Cost Sharing or Matching: This
competition does not involve cost
sharing or matching.

3. Other: General Requirements

(a) The projects funded under this
competition must make positive efforts
to employ and advance in employment
qualified individuals with disabilities
(see section 606 of the IDEA).

(b) Applicants and grant recipients
funded under this competition must
involve individuals with disabilities or
parents of individuals with disabilities
ages birth through 26 in planning,
implementing, and evaluating the
projects (see section 682(a)(1)(A) of the
IDEA).

IV. Application and Submission
Information

1. Address to Request Application
Package: Education Publications Center

(ED Pubs), P.O. Box 1398, Jessup, MD
20794-1398. Telephone (toll free): 1—
877—-433-7827. FAX: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), you may call (toll
free): 1-877-576—7734.

You may also contact ED Pubs at its
Web site: http://www.ed.gov/pubs/
edpubs.html or you may contact ED
Pubs at its e-mail address:
edpubs@inet.ed.gov.

If you request an application from ED
Pubs, be sure to identify this
competition as follows: CFDA Number
84.373X.

Individuals with disabilities may
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the Grants and
Contracts Services Team listed under

FOR FURTHER INFORMATION CONTACT in
section VII of this notice.

2. Content and Form of Application
Submission:

(a) Additional requirements
concerning the content of an
application, together with the forms you
must submit, are in the application
package for this competition. Page
Limit: The application narrative (Part III
of the application) is where you, the
applicant, address the selection criteria
that reviewers use to evaluate your
application. You must limit Part III to
the equivalent of no more than 30 pages.
To determine the number of pages or the
equivalent, you must use the following
standards:

e A “page” is 8.5” x 11”7, on one side
only, with 1” margins at the top,
bottom, and both sides.
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¢ Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

The page limit does not apply to Part
I, the cover sheet; Part II, the budget
section, including the narrative budget
justification; Part IV, the assurances and
certifications; or the one-page abstract,
the resumes, the bibliography, the
references, or the letters of support.
However, you must include all of the
application narrative in Part III.

We will reject your application if—

e You apply these standards and
exceed the page limit; or

¢ You apply other standards and
exceed the equivalent of the page limit.

3. Submission Dates and Times:
Applications Available: August 4, 2005.

Deadline for Transmittal of
Applications: October 3, 2005.

Applications for grants under this
competition may be submitted
electronically using the Grants.gov
Apply site (Grants.gov), or in paper
format by mail or hand delivery. For
information (including dates and times)
about how to submit your application
electronically, or by mail or hand
delivery, please refer to section IV. 6.
Other Submission Requirements in this
notice.

Deadline for Intergovernmental
Review: October 13, 2005.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
competition may be submitted
electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications.

We have been accepting applications
electronically through the Department’s
e-Application system since FY 2000. In
order to expand on those efforts and
comply with the President’s
Management Agenda, we are continuing
to participate as a partner in the new
government wide Grants.gov Apply site
in FY 2005. IDEA General Supervision

Enhancement Grant—CFDA Number
84.373X is one of the competitions
included in this project. We request
your participation in Grants.gov.

If you choose to submit your
application electronically, you must use
the Grants.gov Apply site at http://
www.Grants.gov. Through this site, you
will be able to download a copy of the
application package, complete it offline,
and then upload and submit your
application. You may not e-mail an
electronic copy of a grant application to
us.

You may access the electronic grant
application for IDEA General
Supervision Enhancement Grant at:
http://www.grants.gov. You must search
for the downloadable application
package for this program by the CFDA
number. Do not include the CFDA
number’s alpha suffix in your search.

Please note the following:

e Your participation in Grants.gov is
voluntary.

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by Grants.gov
are time and date stamped. Your
application must be fully uploaded and
submitted, and must be date/time
stamped by the Grants.gov system no
later than 4:30 p.m., Washington, DC
time, on the application deadline date.
Except as otherwise noted in this
section, we will not consider your
application if it is date/time stamped by
the Grants.gov system later than 4:30
p-m., Washington, DC time, on the
application deadline date. When we
retrieve your application from
Grants.gov, we will notify you if we are
rejecting your application because it
was date/time stamped by the
Grants.gov system after 4:30 p.m.,
Washington, DC time, on the
application deadline date.

e The amount of time it can take to
upload an application will vary
depending on a variety of factors
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the application
process through Grants.gov.

* You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this program
[competition] to ensure that you submit
your application in a timely manner to
the Grants.gov system. You can also find
the Education Submission Procedures
pertaining to Grants.gov at http://e-

Grants.ed.gov/help/
GrantsgovSubmissionProcedures.pdf.

¢ To submit your application via
Grants.gov, you must complete the steps
in the Grants.gov registration process
(see http://www.Grants.gov/GetStarted)
and provide on your application the
same D-U-N-S Number used with this
registration. Please note that the
registration process may take five or
more business days to complete.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

¢ You may submit all documents
electronically, including all information
typically included on the Application
for Federal Education Assistance (ED
424), Budget Information—Non-
Construction Programs (ED 524), and all
necessary assurances and certifications.
If you choose to submit your application
electronically, you must attach any
narrative sections of your application as
files in a .DOC (document), .RTF (rich
text), or .PDF (Portable Document)
format. If you upload a file type other
than the three file types specified above
or submit a password protected file, we
will not review that material.

¢ Your electronic application must
comply with any page limit
requirements described in this notice.

o After you electronically submit
your application, you will receive an
automatic acknowledgment from
Grants.gov that contains a Grants.gov
tracking number. The Department will
retrieve your application from
Grants.gov and send you a second
confirmation by e-mail that will include
a PR/Award number (an ED-specified
identifying number unique to your
application).

¢ We may request that you provide us
original signatures on forms at a later
date.

Application Deadline Date Extension in
Case of System Unavailability

If you are prevented from
electronically submitting your
application on the application deadline
date because of technical problems with
the Grants.gov system, we will grant you
an extension until 4:30 p.m.,
Washington, DC time, the following
business day to enable you to transmit
your application electronically, or by
hand delivery. You also may mail your
application by following the mailing
instructions as described elsewhere in
this notice. If you submit an application
after 4:30 p.m., Washington, DC time, on
the deadline date, please contact the
person listed elsewhere in this notice
under FOR FURTHER INFORMATION
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CONTACT, and provide an explanation of
the technical problem you experienced
with Grants.gov, along with the
Grants.gov Support Desk Case Number
(if available). We will accept your
application if we can confirm that a
technical problem occurred with the
Grants.gov system and that that problem
affected your ability to submit your
application by 4:30 p.m., Washington,
DC time, on the application deadline
date. The Department will contact you
after a determination is made on
whether your application will be
accepted.

Note: Extensions referred to in this section
apply only to the unavailability of or
technical problems with the Grants.gov
system. We will not grant you an extension
if you failed to fully register to submit your
application to Grants.gov before the deadline
date and time or if the technical problem you
experienced is unrelated to the Grants.gov
system.

b. Submission of Paper Applications
by Mail.

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the applicable following
address:

By mail through the U.S. Postal Service:
U.S. Department of Education,
Application Control Center,
Attention: (CFDA Number 84.373X),
400 Maryland Avenue, SW.,
Washington, DC 20202—4260;

or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center “Stop
4260, Attention: (CFDA Number
84.373X), 7100 Old Landover Road,
Landover, MD 20785-1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark,

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service,

(3) A dated shipping label, invoice, or
receipt from a commercial carrier, or

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark, or

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c. Submission of Paper Applications
by Hand Delivery.

If you submit your application in
paper format by hand delivery, you (or
a courier service) must deliver the
original and two copies of your
application by hand, on or before the
application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.373X), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—-4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays and
Federal holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department:

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 4 of the
Application for Federal Education
Assistance (ED 424) the CFDA
number—and suffix letter, if any—of the
competition under which you are
submitting your application.

(2) The Application Control Center
will mail a grant application receipt
acknowledgment to you. If you do not
receive the grant application receipt
acknowledgment within 15 business
days from the application deadline date,
you should call the U.S. Department of
Education Application Control Center at
(202) 245-6288.

V. Application Review Information

Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210 of EDGAR and are listed in
the application package.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may also notify you
informally.

If your application is not evaluated or
not selected for funding, we will notify
you by mail.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package

and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary.

4. Performance Measures: To evaluate
the overall success of projects awarded
under this competition, the Department
will determine at the end of each grant
whether the State has been successful in
planning for the development,
enhancement, or redesign of a
comprehensive system of State
assessments (including State alternate
assessments), standards, and
instructional supports, and/or whether
the grantee has developed or enhanced
outcome indicators and methods to
collect and analyze outcome indicator
data. Grantees will be expected to report
in final reports on the status of their
planning for the development,
enhancement, or redesign of a
comprehensive system of State
assessments (including State alternate
assessments), standards, and
instructional supports, and/or the
indicators and outcome data. (34 CFR
75.590)

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT:
Larry Wexler, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 4019, Potomac Center Plaza,
Washington, DC 20202-2550.
Telephone: (202) 245-7571.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request by contacting the following
office: The Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center Plaza, Washington, DC
20202-2550. Telephone: (202) 245—
7363.

VIII. Other Information

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
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text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

John H. Hager,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 05-15460 Filed 8—3—05; 8:45 am]
BILLING CODE 4000-01-P

ELECTION ASSISTANCE COMMISSION

Sunshine Act Notice

AGENCY: United States Election
Assistance Commission.

ACTION: Notice of public meeting for the
Executive Board of the EAC Standards
Board (amended).

DATE & TIME: Tuesday, August 23, 2005,
6:30 p.m.—8:30 p.m.

PLACE: Adam’s Mark Hotel, 1550 Court
Place, Denver, CO 80202.

TOPICS: The Executive Board of the U.S.
Election Assistance Commission (EAC)
Standards Board will meet to plan and
prepare for the meeting of Standards
Board, to plan and prepare a
presentation of recommendations to the
Standards Board on the Voluntary
Voting System Guidelines proposed by
EACG, and to handle other administrative
matters.

PERSON TO CONTACT FOR INFORMATION:
Bryan Whitener, Telephone: (202) 566—
3100.

Thomas R. Wilkey,

Executive Director, U.S. Election Assistance
Commission.

[FR Doc. 05-15549 Filed 8—2—05; 8:45 am]
BILLING CODE 6820-KF-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7948-2, OA-2005-0003]

Description of Collaboration With the
Environmental Council of the States
Regarding National Environmental
Performance Track and State
Performance-Based Environmental
Leadership Programs

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: This notice describes and
seeks public comment about a
collaborative effort between EPA and
the Environmental Council of the States
(ECOS). This effort seeks to integrate
performance-based environmental
leadership programs into standard
operating procedures for states and EPA
in order to identify, develop, and
implement incentives for top
environmental performers that are part
of state and federal performance-based
environmental leadership programs.
EPA will convene a public meeting on
October 19, 2005, in Chicago, Illinois, to
solicit stakeholder input on the
preliminary results of these
collaborations.

DATES: A public meeting will be held on
October 19, 2005. EPA will accept
comments until October 31, 2005. EPA
encourages those interested in attending
the public meeting to reply to EPA via
the docket with their intent by October
4, 2005.

ADDRESSES: Comments may be
submitted to: Office of Administrator
Docket, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC, 20460. Attention
Docket ID No. OA-2005—-0003.
Comments may also be submitted
electronically or through hand delivery
or courier, see details in section I.B.1 of
the Supplementary Information Section
of this notice. The public meeting will
be held in Chicago, Illinois at the Hilton
Chicago Hotel, 720 South Michigan
Avenue, from 9 a.m. to 12 p.m. CDT.

EPA asks you to submit your
information electronically, by mail, or
through hand delivery/courier; simply
follow the detailed instructions as
provided in Unit I.B.1 of this notice.

FOR FURTHER INFORMATION CONTACT: Bob
Sachs, Office of Policy, Economics, and
Innovation. Phone: 202-566—2884; E-
mail: sachs.robert@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. How Can I Get Copies of Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. OA-2005-0003.
The official public docket is the
collection of materials that is available
for public viewing at the Office of
Administrator Docket in the EPA Docket
Center, (EPA/DC) EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744.

2. Electronic Access. An electronic
version of the public docket is available
through EPA’s electronic public docket
and comment system, EPA Dockets. You
may use EPA Dockets at http://
www.epa.gov/edocket/ to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
appropriate docket identification
number.

When a document is selected from the
index list in EPA Dockets, the system
will identify whether the document is
available for viewing in EPA’s electronic
public docket. Although not all docket
materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified in Unit I.B of this notice. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
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transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

B. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket identification number in the
subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. To access EPA’s
electronic public docket from the EPA
Internet Home Page, select “Information
Sources,” “Dockets,” and “EPA
Dockets.” Once in the system, select
“search,” and then key in Docket ID No.
0OA-2005-0003. The system is an
“anonymous access”’ system, which

means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to
oei.docket@epa.gov, Attention Docket
ID No. OA—-2005-0003. In contrast to
EPA’s electronic public docket, EPA’s e-
mail system is not an “anonymous
access” system. If you send an e-mail
comment directly to the Docket without
going through EPA’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA'’s electronic public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit 1.A.1. These
electronic submissions will be accepted
in WordPerfect or ASCII file format.
Avoid the use of special characters and
any form of encryption.

2. By Mail. Send your comments to:
Office of Administrator Docket,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC, 20460 Attention Docket ID No. OA—
2005-0003.

3. By Hand Delivery or Courier.
Deliver your comments to: Office of
Administrator Docket in the EPA Docket
Center, (EPA/DC) EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC., Attention Docket ID
No. OA-2005-0003. Such deliveries are
only accepted during the Docket’s
normal hours of operation as identified
in Unit 1.A.1.

II. Background

On June 26, 2000, The Environmental
Protection Agency (EPA) launched the
National Environmental Performance
Track program (Performance Track). The
program is designed to recognize and
encourage top environmental
performers who go beyond compliance
with regulatory requirements to attain
levels of environmental performance
and management that benefit the
environment. The program design was
published in the Federal Register on
July 6, 2000 (65 FR 41655). On April 22,
2004, EPA published a final rule that
established certain regulatory incentives
for Performance Track members (69 FR
21737). On May 17, 2004, EPA
published a number of changes to the
program, including the creation of a
Corporate Leader designation (69 FR
27922). Additional information on
Performance Track, including up-to-date

member information and program
criteria, can be found at http://
www.epa.gov/performancetrack.

The program’s current membership
includes about 345 members from 46
states and Puerto Rico and represents
virtually every major manufacturing
sector as well as public-sector facilities
at the federal, state, and local levels.
Since the inception of the program,
Performance Track members report that
they have collectively reduced their
water use by more than 1.3 billion
gallons—enough to meet the water
needs of New York City’s 8 million
inhabitants for a day. In addition,
members have cut their generation of
solid waste by nearly 600,000 tons and
have decreased their energy use by more
than 8.4 trillion British Thermal Units
(BTUs), enough to power more than
80,600 homes for a year. In 2003 alone,
Performance Track members reported
collective reductions in energy use of
5.3 trillion BTUs; reductions in water
use of 566 million gallons; and
reductions in solid waste generation of
300,000 tons.

In addition to EPA, more than 20
states have active state-level
performance-based environmental
leadership programs, and an additional
five states are currently developing
programs. Nine states established
programs before 2000, with the first
program being implemented in 1995.
The combined number of participants in
these state programs is greater than 800.
Many of these programs include dual
membership with Performance Track at
some level, while some exceed the
federal program’s requirements.

The fundamental goal of performance-
based environmental leadership
programs is to achieve environmental
results greater than those achieved
through traditional regulatory
approaches. As such, these programs
tend to focus on environmental
outcomes such as reduced emissions,
generating fewer tons of hazardous
waste, or lower discharges of toxics to
water, rather than operationally-based
output measures such as the number of
inspections or permits issued. These
programs are designed to provide
operational flexibility for the purpose of
allowing high performers to focus their
resources on improving their
environmental performance beyond
regulatory requirements. They also
provide opportunities for state and
federal regulators, as well as the
regulated community, to more
strategically target their financial and
human resources in order to produce
better overall environmental results.
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III. ECOS Report

The Environmental Council of the
States (ECOS) is the national non-profit,
non-partisan association of state and
territorial environmental agency
commissioners (for additional
information on ECOS, visit http://
www.ecos.org). At the request of former
EPA Administrator Mike Leavitt, ECOS
prepared a report dated January 13,
2005 describing the level of support
among states for Performance Track and
state performance-based environmental
leadership programs and recommended
a number of actions states believe EPA
should take to improve these programs’
value and effectiveness. ECOS’
recommendations are based on
interviews with environmental
commissioners and senior managers
from 40 state environmental protection
agencies, as well as with representatives
of the Performance Track Participants
Association (PTPA). The PTPA is a non-
profit organization of Performance Track
members (for additional information on
PTPA, visit http://www.ptpaonline.org).
The ECOS report is available in the
docket for today’s notice (OA—2005—
0003) and at the Performance Track Web
site at http://www.epa.gov/
performancetrack/downloads/
ECOS_Report_Final_01-13-05.pdyf.

In its report, ECOS recommended
several actions that can be undertaken
to strengthen both Performance Track
and state performance-based
environmental leadership programs and
make them core elements of the
environmental protection system in the
U.S. These recommendations fall into
the following four main areas:

e Support state programs and state
efforts to work with Performance Track;
¢ Assure program support from all

EPA program offices;

¢ Provide better incentives to
participants faster; and

¢ Conduct more strategic marketing
and education of the program.

IV. EPA/ECOS Collaboration

EPA and ECOS are committed to
actively implementing the
recommendations in the January 2005
report. State environmental
commissioners and EPA senior leaders
will collaborate to focus on three
specific areas: state support and EPA
strategic planning (a combination of the
first two recommendations); incentives;
and recruitment and marketing. During
spring 2005, EPA and ECOS convened
workgroups related to the first two
areas. EPA is working informally with
states to coordinate recruitment and
marketing efforts. The EPA/ECOS
workgroups are planning to work

through the fall of 2005 to accomplish
the tasks outlined below.

Workgroup 1: Support State
Performance-Based Environmental
Leadership Programs and State Efforts to
Work with Performance Track.

Workgroup 1 (or the Integration
Workgroup) seeks to find ways to
integrate Performance Track and state
performance-based environmental
leadership programs into current federal
and state approaches for achieving
environmental protection. The
Integration Workgroup is investigating
ways to obtain support from State and
EPA Program and Regional offices to
ensure these programs are recognized
among the Agencies’ planning priorities.
The workgroup’s tasks are as follows:

e Assess how to recognize and
provide credit for environmental and
compliance outcomes achieved through
Performance Track and state
performance-based environmental
leadership programs.

¢ Develop guidance for including
State performance-based environmental
leadership programs in State/EPA
environmental agreements (e.g.,
performance partnership agreements
and grants).

¢ Develop language for FY ’07
National Program Managers Guidance
(and other appropriate Agency
guidance) on how performance-based
environmental leadership programs
should be recognized and credited for
their contributions to national program
goals.

The Integration Workgroup’s members
represent four state environmental
protection agencies; four EPA regional
offices; four EPA media program offices;
and several EPA headquarters offices
(including the Office of Enforcement
and Compliance Assurance.

Workgroup 2: Provide Better Incentives
to Participants Faster

Workgroup 2 (or the Incentives
Workgroup) seeks to revitalize the
system for identifying, developing, and
implementing effective incentives while
minimizing transaction costs. This work
is intended modify and to build on
existing processes the agency and states
use currently. The workgroup’s tasks are
as follows:

e Develop and implement a
revitalized system for identifying,
developing, and implementing
incentives for Performance Track and
state performance-based programs.

o Evaluate several specific ideas for
incentives that may be of significant
value to current and potential program
members.

e Work with ECOS to evaluate
potential regulatory and statutory

options for improving and streamlining
the incentives implementation process.

The Incentives Workgroup’s members
represent six state environmental
protection agencies; three EPA regional
offices; four EPA media program offices;
and EPA’s enforcement and general
counsel offices.

V. Notice of Public Meeting

In order to provide an opportunity for
stakeholder input on the EPA/ECOS
workgroups, EPA will convene a public
meeting on October 19, 2005 in Chicago,
IL. The meeting will be held at the
Hilton Chicago Hotel, 720 South
Michigan Avenue, from 9 a.m. to 12
p.m. The purpose of the meeting is to
solicit feedback on the workgroups’
preliminary recommendations. The
meeting will include brief presentations
on Performance Track and
representative state programs, a
discussion of the workgroups’
recommendations, and ample time for
questions, answers, and comments. EPA
welcomes comments now from
interested parties regarding the charge
and tasks of each workgroup.

Draft documents from workgroups 1
and 2 will be available in the E-Docket
in September 2005, and on EPA’s
Performance Track website. EPA
encourages the public to respond to the
Docket to indicate interest in these
issues, and intent to participate or
attend the public meeting in Chicago in
October. If possible, EPA encourages
potential attendees to respond to EPA
by October 4, 2005 through the Docket
to indicate interest in attending the
public meeting. EPA also seeks
comment from interested parties about
the draft documents that workgroups 1
and 2 will produce prior to the meeting.
Comments may be sent to EPA as
indicated in Unit 1.B. EPA will accept
comments until October 31, 2005.

Dated: July 28, 2005.
Charles Kent,

Director, Office of Business and Community
Innovation.

[FR Doc. 05-15438 Filed 8—3-05; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL ELECTION COMMISSION
Sunshine Act Notices

DATE & TIME: Tuesday, August 9, 2005
at 10 a.m.

PLACE: 999 E Street, NW., Washington,
DC.

STATUS: This meeting will be closed to
the public.

ITEMS TO BE DISCUSSED: Compliance
matters pursuant to 2 U.S.C. 437g.
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Audits conducted pursuant to 2 U.S.C.
437g, 438(b), and Title 26, U.S.C.
Matters concerning participation in civil
actions or proceedings or arbitration.
Internal personnel rules and procedures
or matters affecting a particular
employee.

FOR FURTHER INFORMATION CONTACT: Mr.

Robert Biersack, Press Officer,
Telephone: (202) 694—-1220.

Darlene Harris,

Deputy Secretary of the Commission.

[FR Doc. 05-15543 Filed 8-2-05; 3:00 pm]
BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained
from the National Information Center
website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than August 29,
2005.

A. Federal Reserve Bank of St. Louis
(Glenda Wilson, Community Affairs
Officer) 411 Locust Street, St. Louis,
Missouri 63166-2034:

1. United Citizens Bancorp, Inc.,
Columbia, Kentucky; to become a bank
holding company by acquiring 100
percent of the voting shares of United
Citizens Bank of Southern Kentucky,
Inc., Columbia, Kentucky.

Board of Governors of the Federal Reserve
System, July 29, 2005.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 05-15380 Filed 8—3-05; 8:45 am)]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies that are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y (12
CFR Part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation Y
(12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
BHC Act. Additional information on all
bank holding companies may be
obtained from the National Information
Center website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than July 29, 2005.

A. Federal Reserve Bank of Chicago
(Patrick M. Wilder, Assistant Vice
President) 230 South LaSalle Street,
Chicago, Illinois 60690-1414:

1. Marshall and Ilsley Corporation,
Milwaukee, Wisconsin; to acquire
through its wholly-owned subsidiary,
Metavante Corporation, 100 percent of
the capital stock of GHR Systems, Inc.,
Wayne, Pennsylvania, and thereby
engage in data processing and
management consulting, pursuant to

section 225.28(b)(9)(14)(i) of Regulation
Y.

2. Marshall and Ilsley Corporation,
Milwaukee, Wisconsin; to acquire
through its wholly-owned subsidiary,
Metavante Corporation, all of the
limited liability company interests of
TREEV LLC, Herndon, Virginia, and
thereby engage in management
consulting, pursuant to section
225.28(b)(9) of Regulation Y.

Board of Governors of the Federal Reserve
System, July 11, 2005.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 05-13913 Filed 8—3-05; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies that are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y (12
CFR Part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation Y
(12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
BHC Act. Additional information on all
bank holding companies may be
obtained from the National Information
Center website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than August 29, 2005.

A. Federal Reserve Bank of
Minneapolis (Jacqueline G. King,
Community Affairs Officer) 90
Hennepin Avenue, Minneapolis,
Minnesota 55480-0291:

1. Carlson Bankshares, Inc., Comfrey,
Minnesota; to operate a savings
association through the conversion of
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Peoples State Bank of Comfrey,
Comfrey, Minnesota, to a federal savings
bank, to be known as Choice Financial
Savings Bank, Comfrey, Minnesota,
pursuant to section 225.28(b)(4)(ii) of
Regulation Y.

2. Choice Financial Holdings, Inc.,
Grafton, North Dakota to operate a
savings association through the
conversion of Peoples State Bank of
Comfrey, Comfrey, Minnesota, to a
federal savings bank, to be known as
Choice Financial Savings Bank,
Comfrey, Minnesota, pursuant to section
225.28(b)(4)(ii) of Regulation Y.

Board of Governors of the Federal Reserve
System, July 29, 2005.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 05-15381 Filed 8—3-05; 8:45 am]
BILLING CODE 6210-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Committee on Vital and Health
Statistics; Meeting

Pursuant to the Federal Advisory
Committee Act, the Department of
Health and Human Services (HHS)
announces the following advisory
committee meeting.

Name: National Committee on Vital
and Health Statistics (NCVHS),
Subcommittee on Privacy and
Confidentiality.

Time and Date: August 16, 2005, 1:30
p-m.—5 p.m. August 17, 2005, 9 a.m.—5
p.m.

Place: Hotel Monaco, 501 Geary
Street, San Francisco, CA 94102, (415)
292-0100.

Status: Open.

Purpose: The meeting will focus on
privacy and confidentiality issues
related to electronic health records and
the development of a National Health
Information Network (NHIN). The
Subcommittee will hear from witnesses
who have been asked to respond to
questions posted on the Subcommittee’s
Web site http://www.ncvhs.hhs.gov/.
The questions focus on design options
for a NHIN, related privacy and
confidentiality concerns, issues around
patient control of content and access to
NHIN records, and broader issues
around privacy and confidentiality of
personal health information and
building the public trust in the NHIN.

Contact Person for More Information:
Substantive program information as
well as summaries of meetings and a
roster of committee members may be
obtained from Maya A. Bernstein, Lead
Staff for Subcommittee on Privacy and

Confidentiality, Office of the Assistant
Secretary for Planning and Evaluation,
434E Hubert H. Humphrey Building,
200 Independence Avenue, SW., 20201;
telephone (202) 690-7100; or Marjorie
S. Greenberg, Executive Secretary,
NCVHS, National Center for Health
Statistics, Centers for Disease Control
and Prevention, 3311 Toledo Road,
Room 2402, Hyattsville, Maryland
20782, telephone (301) 458—4245.
Information also is available on the

NCVHS home page of the HHS Web site:

http://www.ncvhs.hhs.gov/, where
further information including an agenda
will be posted when available.

Should you require reasonable
accommodation, please contact the CDC
Office of Equal Employment
Opportunity on (301) 458—4EEQO (4336)
as soon as possible.

Dated: July 29, 2005.
James Scanlon,

Acting Deputy Assistant Secretary for Science
and Data Policy, Office of the Assistant
Secretary for Planning and Evaluation.

[FR Doc. 05—15454 Filed 8—3-05; 8:45 am]|
BILLING CODE 4151-05-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Toxic Substances and
Disease Registry

Applied Research for Populations
Around Hazardous Waste Sites

Announcement Type: New.

Funding Opportunity Number: CDC—
RFA-TS05-110.

Catalog of Federal Domestic
Assistance Number: 93.161.
DATES: Application Deadline: August
29, 2005.

I. Funding Opportunity Description

Authority: This program is authorized
in sections 104(i) (1)(E), (7), (9), and (15)
of the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) as amended by the
Superfund Amendments and
Reauthorization Act (SARA) [42 U.S.C.
9604(i)(1)(E), (7), (9), and (15)].

Background: Agency for Toxic
Substances and Disease Registry
(ATSDR) has the responsibility under
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), as amended, to evaluate
the relationship between exposures to
hazardous substances and adverse
human health effects. However, this
relationship between exposures to
hazardous substances and adverse
health effects is complicated and
difficult to evaluate. Many factors can

generate the appearance or hide the
presence of a relationship between
exposure to hazardous substances and
adverse health effects. The presence of
environmental contamination and an
adverse health effect does not
automatically demonstrate evidence of a
causal relationship. Beginning in 1992,
ATSDR developed a research agenda to
address some of these questions.
Research under this agenda continues to
be conducted, but additional research is
needed. Therefore, projects conducted
under this program announcement will
focus on those questions that have the
greatest relevance toward determining
the relationship of adverse health effects
among persons exposed to hazardous
substances.

Examples of relevant ATSDR
activities are presented below:

Evaluation of Persons Exposed to
Tremolite Asbestos Contaminated
Vermiculite

Asbestos contaminated vermiculite
ore was mined and processed in Libby,
Montana, from the early 1920s until
1990. ATSDR has completed a medical
screening program, a mortality review
and a Public Health assessment in
Libby. Based on these studies and
additional evaluation conducted by
ATSDR, EPA and the State of Montana,
people who worked in the Libby mine
or processing facilities and people who
lived in the Libby community were
exposed to asbestos-contaminated
vermiculite. Nearly eighteen percent of
medical screening participants had
radiographic pleural abnormalities
consistent with asbestos exposure.
Mortality due to lung cancer and
asbestosis was also found to be elevated
in Libby. ATSDR has also implemented
a Tremolite Asbestos Registry (TAR) of
exposed persons and has funded the
State of Montana to conduct additional
periodic medical surveillance for
eligible persons.

Additionally, records indicate that the
vermiculite ore from Libby was shipped
to over 200 locations around the U.S. for
handling and/or processing into various
commercial and consumer products.
Twenty-eight “Phase 1 Sites”” have been
identified based on a variety of factors
such as tonnage of ore received,
population density, numbers of workers,
etc. Health statistics reviews (to evaluate
mortality and cancer registry data) are
currently being completed in sixteen
states and mesothelioma surveillance
has been initiated in three states (New
York, Wisconsin and New Jersey). In
addition, ATSDR has funded a
comprehensive community exposure
assessment project in a community
receiving the ore. This work addresses
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the priority health conditions of lung
and respiratory disease.

Exposure to Contaminants from
Collapse of World Trade Center Towers
on September 11, 2001

The World Trade Center Health
Registry is a joint effort of ATSDR and
the New York City Department of Health
and Mental Hygiene (NYCDOHMH). It
was designed to track the health of
people who were most directly exposed
to the disaster on September 11, 2001,
and in the months that followed.
Registrants will be followed to attempt
to determine if their exposure to smoke,
dust, and airborne substances from the
collapse of the towers and subsequent
fires has a long term impact on their
health. Questions regarding their
physical and mental health were asked
in a structured interview of
approximately 30 minutes. Data
collection was completed over
approximately 15 months and over
71,000 people enrolled in the registry.
Environmental monitoring information
indicates that possible exposure to
asbestos, particulate matter, manmade
vitrious fibers, silica, Polycyclic
Aromatic Hydrocarbons (PAHs), and
other caustic material may have
occurred. Several of these materials are
associated with short- and long-term
health effects. Some preliminary follow-
up studies of people in lower Manhattan
have found some associations between
those exposures and respiratory health
problems. Additional research is needed
to better clarify the exposure and dose
relationship. In addition, research is
needed to determine the possible future
occurrence of adverse health effects.
This work addresses the priority health
conditions of lung and respiratory
disease.

Purpose: The purpose of this program
is to fill gaps in knowledge by
conducting applied research studies
related to human exposure to hazardous
substances at hazardous waste sites and
adverse health outcomes, including
health outcomes as prioritized by
ATSDR. This program addresses the
“Healthy People 2010” focus areas of
Environmental Health and Public
Health Infrastructure.

Measurable outcomes of the program
will be in alignment with the following
performance goal for the ATSDR:

¢ Determine human health effects
associated with exposures from
hazardous waste sites to Superfund-
related priority hazardous substances.

Hazardous substances, as applies to
this announcement, are those as defined
by the Comprehensive Environmental,
Response, Compensation, and Liability
Act (CERCLA). The list of priority

hazardous substances found at CERCLA
sites can be found at http://
www.atsdr.cdc.gov/clist.html.

Research Objectives: Studies may be
conducted in the following areas:

o Identification, validation, and
development of biomarkers of exposure,
susceptibility, and effect;

e Further evaluation of the link or
lack of linkage between specific
chemicals and specific health effects
and

¢ Development of research projects to
further investigate outcomes found in
data previously collected by ATSDR or
its grantees.

Activities: Awardee activities for this
program are as follows:

Applications must propose studies
which will address one or more of the
following ATSDR Priority Health
Conditions: (in alphabetic order)

e Birth defects and reproductive
disorders;

e Cancers (selected anatomic sites);

¢ Immune function disorders;

e Kidney dysfunction;

e Liver dysfunction

e Lung and respiratory diseases; and

¢ Neurotoxic disorders.

Applicants must propose studies/
projects in one or more of any of the
following areas of investigation:

o Identify risk factors for adverse
health effects in populations that have
either potential or known exposures to
hazardous substances (as defined by
CERCLA) from hazardous waste sites
and releases.

e Evaluate potentially impacted
populations exposed to the events of the
collapse of the World Trade Center
Towers on 9/11 and/or exposed to ore
from the Libby, MT mine to identify
linkages between exposure and adverse
health effects and those risk factors
which may be impacted by prevention
actions. See summaries of these ATSDR
activities under the Background section
of this RFA.

¢ Develop methods to identify
adverse health effects in populations
that are potentially exposed to
hazardous substances from hazardous
waste sites in their environment. This
includes medical research to evaluate
currently available biological tests
(biomarkers) and disease occurrence in
potentially impacted populations such
as individuals exposed to vermiculite
contaminated with asbestos from the
Libby, MT mine. See summary of this
ATSDR activity under the Background
section of this RFA.

e Disseminate research findings upon
satisfactory completion of peer and
public review. Findings should be
disseminated through presentations at
scientific meetings, participation in

stakeholder or state sponsored meetings,
and/or journal publications.

II. Award Information

Type of Award: Grant.

Mechanism of Support: RO1.

Fiscal Year Funds: 2005.

Approximate Total Funding:
$350,000. (This amount is an estimate,
and is subject to availability of funds.)

Approximate Number of Awards:
One.

Approximate Average Award:
$350,000. (This amount is for the first
12-month budget period.)

Floor of Award Range: None.

Ceiling of Award Range: $350,000
(This ceiling is for the first 12-month
budget period.)

Anticipated Award Date: August 31,
2005.

Budget Period Length: 12 months.

Project Period Length: Three (3) years.

Throughout the project period, CDC’s
commitment to continuation of awards
will be conditioned on the availability
of funds, evidence of satisfactory
progress by the recipient (as
documented in required reports), and
the determination that continued
funding is in the best interest of the
Federal Government.

III. Eligibility Information
III.1. Eligible applicants

Assistance will be provided only to
state supported United States Schools of
Public Health who are currently
accredited by the Council on Education
of Public Health that are associated with
or have access to programs in
environmental epidemiology,
environmental sciences, clinical
medicine, and medical informatics.
Applicants must affirmatively establish
that they meet their respective State’s
legislative definition of a State entity or
political subdivision to be considered
an eligible applicant. Eligibility is
limited to these applicants because they
provide (1) the technical expertise in the
wide range of disciplines needed to
further develop the theoretical and
scientific base necessary for this
research and to develop and test for new
methodology essential to support state
and local programs; and (2) a training
ground for the nation’s future
environmental public health workforce.
This range of disciplines and expertise
is often unavailable or difficult to access
by state or local public health agencies.

II1.2. Cost Sharing or Matching

Matching funds are not required for
this program.
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II1.3. Other

If you request a funding amount
greater than the ceiling of the award
range, your application will be
considered non-responsive, and will not
be entered into the review process. You
will be notified that your application
did not meet the submission
requirements.

Special Requirements: If your
application is incomplete or non-
responsive to the requirements listed in
this section, it will not be entered into
the review process. You will be notified
that your application did not meet
submission requirements.

¢ Late applications will be considered
non-responsive. See section “IV.3.
Submission Dates and Times” for more
information on deadlines.

¢ Note: Title 2 of the United States
Code Section 1611 states that an
organization described in Section
501(c)(4) of the Internal Revenue Code
that engages in lobbying activities is not
eligible to receive Federal funds
constituting an award, grant, or loan.

Individuals Eligible to Become
Principal Investigators: Any individual
with the skills, knowledge, and
resources necessary to carry out the
proposed research is invited to work
with their institution to develop an
application for support. Individuals
from underrepresented racial and ethnic
groups as well as individuals with
disabilities are always encouraged to
apply for CDC programs.

IV. Application and Submission
Information

IV.1. Address To Request Application
Package

To apply for this funding opportunity,
use application form PHS 398 (OMB
number 0925-0001 rev. 9/2004). Forms
and instructions are available in an
interactive format on the CDC Web site,
at the following Internet address: http:/
/www.cdc.gov/od/pgo/forminfo.htm.

Forms and instructions are also
available in an interactive format on the
National Institutes of Health (NIH) Web
site at the following Internet address:
http://grants.nih.gov/grants/funding/
phs398/phs398.html.

If you do not have access to the
Internet, or if you have difficulty
accessing the forms on-line, you may
contact the CDC Procurement and
Grants Office Technical Information
Management Section (PGO-TIM) staff
at: 770-488-2700. Application forms
can be mailed to you.

IV.2. Content and Form of Application
Submission

Application: Follow the PHS 398
application instructions for content and
formatting of your application. For
further assistance with the PHS 398
application form, contact PGO-TIM staff
at 770-488-2700, or contact GrantsInfo,
telephone (301) 435—0714, e-mail:
GrantsInfo@nih.gov.

You are required to have a Dun and
Bradstreet Data Universal Numbering
System (DUNS) number to apply for a
grant or cooperative agreement from the
Federal government. Your DUNS
number must be entered on line 11 of
the face page of the PHS 398 application
form. The DUNS number is a nine-digit
identification number, which uniquely
identifies business entities. Obtaining a
DUNS number is easy and there is no
charge. To obtain a DUNS number,
access http://
www.dunandbradstreet.com or call 1—-
866—705-5711. For more information,
see the CDC Web site at: http://
www.cdc.gov/od/pgo/funding/
pubcommt.htm.

This announcement uses the modular
budgeting as well as non-modular
budgeting formats. See: http://
grants.nih.gov/grants/funding/modular/
modular.htm for additional guidance on
modular budgets. Specifically, if you are
submitting an application with direct
costs in each year of $250,000 or less,
use the modular budget format.
Otherwise, follow the instructions for
non-modular budget research grant
applications.

Additional requirements that may
require you to submit additional
documentation with your application
are listed in section “VI.2.
Administrative and National Policy
Requirements.”

IV.3. Submission Dates and Times

Application Deadline Date: August
29, 2005.

Explanation of Deadlines:
Applications must be received in the
CDC Procurement and Grants Office by
4 p.m. eastern time on the deadline
date. If you submit your application by
the United States Postal Service or
commercial delivery service, you must
ensure that the carrier will be able to
guarantee delivery by the closing date
and time. If CDC receives your
submission after closing due to: (1)
carrier error, when the carrier accepted
the package with a guarantee for
delivery by the closing date and time, or
(2) significant weather delays or natural
disasters, you will be given the
opportunity to submit documentation of
the carriers guarantee. If the

documentation verifies a carrier
problem, CDC will consider the
submission as having been received by
the deadline.

This announcement is the definitive
guide on LOI and application content,
submission address, and deadline. It
supersedes information provided in the
application instructions. If your
application does not meet the deadline
above, it will not be eligible for review,
and will be discarded. You will be
notified that you did not meet the
submission requirements.

CDC will not notify you upon receipt
of your submission. If you have a
question about the receipt of your LOI
or application, first contact your courier.
If you still have a question about your
application, contact the PGO-TIM staff
at: 770-488-2700. If you still have a
question about your LOI, contact OPHR
staff at: 404-371-5253. Before calling,
please wait two to three days after the
submission deadline. This will allow
time for submissions to be processed
and logged.

IV 4. Intergovernmental Review of
Applications

Your application is subject to
Intergovernmental Review of Federal
Programs, as governed by Executive
Order (EO) 12372. This order sets up a
system for state and local governmental
review of proposed federal assistance
applications. You should contact your
state single point of contact (SPOC) as
early as possible to alert the SPOC to
prospective applications, and to receive
instructions on your state’s process.
Click on the following link to get the
current SPOC list: http://
www.whitehouse.gov/omb/grants/
spoc.html.

IV.5. Funding Restrictions

Restrictions, which must be taken into
account while writing your budget, are
as follows:

e Funds relating to the conduct of
research will not be released until the
appropriate assurances and Institutional
Review Board approvals are in place.

e Reimbursement of pre-award costs
is not allowed.

e Funds may not be used for projects
in the area of asthma-related research.

If you are requesting indirect costs in
your budget, you must include a copy
of your indirect cost rate agreement. If
your indirect cost rate is a provisional
rate, the agreement should be less than
12 months of age.

IV.6. Other Submission Requirements

Application Submission Address:
Submit the original and one copy of
your application by mail or express
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delivery service to: Technical
Information Management—CDC-RFA—
TS05-110, CDC Procurement and Grants
Office, 2920 Brandywine Road, Atlanta,
GA 30341.

At the time of submission, four
additional copies of the applications,
and all appendices must be sent to:
Mildred Williams-Johnson, Ph.D.,
Scientific Program Administrator, CDC/
ATSDR, 1600 Clifton Road, NE,
MailStop E17, Atlanta, GA 30333.
Telephone: 404 498-0639.

Applications may not be submitted
electronically at this time.

V. Application Review Information

V.1. Criteria

Applicants are required to provide
measures of effectiveness that will
demonstrate the accomplishment of the
various identified objectives of the
grant. Measures of effectiveness must
relate to the performance goals stated in
the “Purpose” section of this
announcement. Measures must be
objective and quantitative, and must
measure the intended outcome. These
measures of effectiveness must be
submitted with the application and will
be an element of evaluation.

The goals of CDC/ATSDR supported
research are to advance the
understanding of biological systems,
improve the control and prevention of
disease and injury, and enhance health.
In the written comments, reviewers will
be asked to evaluate the application in
order to judge the likelihood that the
proposed research will have a
substantial impact on the pursuit of
these goals.

The scientific review group will
address and consider each of the
following criteria equally in assigning
the application’s overall score,
weighting them as appropriate for each
application. The application does not
need to be strong in all categories to be
judged likely to have major scientific
impact and thus deserve a high priority
score. For example, an investigator may
propose to carry out important work
that by its nature is not innovative, but
is essential to move a field forward.

The review criteria are as follows:

Significance: Does this study address
an important problem? If the aims of the
application are achieved, how will
scientific knowledge be advanced? The
study should include the rationale for
selecting a community and population
to be the subject of the proposed
investigation and the relevance to
exposures to hazardous substances at
hazardous waste sites and adverse
health outcomes.

Approach: Does the applicant provide
a sound rationale for the specific

approach and scientific method to
conduct the study? Are the conceptual
framework, design, methods, and
analyses adequately developed, well-
integrated, and appropriate to the aims
of the project? Does the applicant
acknowledge potential problem areas
and consider alternative tactics? Is there
(a) an adequate rationale for the design
of the proposed study; (b) identification
of a target (exposed/diseased)
population; (c) identification of an
appropriate comparison group (if
warranted); (d) consideration of sample
size; (e) a plan for linking
environmental exposure to hazardous
substances and health outcome data;
and (f) detailed plan for analysis of the
data included.

Investigator: Is the investigator
appropriately trained and well suited to
carry out this work? Is the work
proposed appropriate to the experience
level of the principal investigator and
other researchers (if any)?

Environment: Does the scientific
environment in which the work will be
done contribute to the probability of
success? Do the proposed studies take
advantage of unique features of the
scientific environment or employ useful
collaborative arrangements? Is there
evidence of adequate institutional
support? Are there letters of support, if
appropriate?

Additional Review Criteria: In
addition to the above criteria, the
following items will be considered in
the determination of scientific merit and
priority score:

Protection of Human Subjects from
Research Risks: Does the application
adequately address the requirements of
title 45 CFR part 46 for the protection
of human subjects? The involvement of
human subjects and protections from
research risk relating to their
participation in the proposed research
will be assessed.

Inclusion of Women and Minorities in
Research: Does the application
adequately address the CDC Policy
requirements regarding the inclusion of
women, ethnic, and racial groups in the
proposed research? This includes: (1)
The proposed plan for the inclusion of
both sexes and racial and ethnic
minority populations for appropriate
representation; (2) the proposed
justification when representation is
limited or absent; (3) a statement as to
whether the design of the study is
adequate to measure differences when
warranted; and (4) a statement as to
whether the plans for recruitment and
outreach for study participants include
the process of establishing partnerships
with community(ies) and recognition of
mutual benefits.

Budget: The reasonableness of the
proposed budget and the requested
period of support in relation to the
proposed research.

V.2. Review and Selection Process

Applications will be reviewed for
completeness by the Procurement and
Grants Office (PGO) and for
responsiveness by the Office of Public
Health Research. Incomplete
applications and applications that are
non-responsive to the eligibility criteria
will not advance through the review
process. Applicants will be notified that
their application did not meet
submission requirements.

Applications that are complete and
responsive to the announcement will be
evaluated for scientific and technical
merit by an appropriate review group or
charter study section convened by
ATSDR in accordance with the review
criteria listed above. As part of the
initial merit review, all applications
may:

e Undergo a process in which only
those applications deemed to have the
highest scientific merit by the review
group, generally the top half of the
applications under review, will be
discussed and assigned a priority score.

¢ Receive a written critique.

e Receive a second programmatic
level review conducted by the Scientific
Program Administrator in the Office of
the Associate Director for Science.

Award Criteria: Criteria that will be
used to make award decisions during
the programmatic review include:

¢ Scientific merit.
e Availability of funds.
e Programmatic priorities.

V.3. Anticipated Announcement and
Award Dates

The anticipated award date will be on
or before August 31, 2005.

VI. Award Administration Information

VI.1. Award Notices

Successful applicants will receive a
Notice of Award (NoA) from the CDC
Procurement and Grants Office. The
NoA shall be the only binding,
authorizing document between the
recipient and CDC. The NoA will be
signed by an authorized Grants
Management Officer, and mailed to the
recipient fiscal officer identified in the
application.

Unsuccessful applicants will receive
notification of the results of the
application review by mail.
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VI.2. Administrative and National
Policy Requirements

45 CFR Part 74 and Part 92

For more information on the Code of
Federal Regulations, see the National
Archives and Records Administration at
the following Internet address: http://
www.access.gpo.gov/nara/cfr/cfr-table-
search.html.

The following additional
requirements apply to this project:

¢ AR-1 Human Subjects
Requirements.

e AR-2 Requirements for Inclusion
of Women and Racial and Ethnic
Minorities in Research.

e AR-7 Executive Order 12372.

e AR-9 Paperwork Reduction Act
Requirements.

e AR-10 Smoke-Free Workplace
Requirements.

e AR-11 Healthy People 2010.

e AR-12 Lobbying Restrictions.

e AR-14 Accounting System
Requirements.

e AR-17 Peer and Technical
Reviews of Final Reports of Health
Studies-ATSDR.

e AR-18 Cost Recovery-ATSDR.

e AR-19 Third Party Agreements-
ATSDR.

e AR-22 Research Integrity.

Additional information on these
requirements can be found on the CDC
Web site at the following Internet
address: http://www.cdc.gov/od/pgo/
funding/ARs.htm.

V1.3. Reporting

You must provide ATSDR with an
original, plus two hard copies of the
following reports:

1. Interim progress report, (use form
PHS 2590, OMB Number 0925-0001,
rev. 9/2004 as posted on the CDC
website) no less than 90 days before the
end of the budget period. The progress
report will serve as your non-competing
continuation application, and must
contain the following additional
elements:

a. Progress toward Measures of
Effectiveness.

b. Additional Information Requested
by Program.

2. Financial status report, no more
than 90 days after the end of the budget
period.

3. Final financial and performance
reports, no more than 90 days after the
end of the project period. Final
performance reports should include a
scientific report that summarizes the
complete project, the analyses and the
final results, and/or a manuscript
suitable for publication in a peer review
journal. Additionally, the Program office
requests that all data sets generated

under this project be provided to
ATSDR in electronic format.

These reports must be mailed to the
Grants Management Specialist listed in
the “Agency Contacts” section of this
announcement.

VII. Agency Contacts

We encourage inquiries concerning
this announcement.

For general questions, contact:
Technical Information Management
Section, CDC Procurement and Grants
Office, 2920 Brandywine Road, Atlanta,
GA 30341. Telephone: 770 488-2700.

For scientific/research issues, contact:
Mildred Williams-Johnson, Ph.D.,
Scientific Program Administrator, CDC/
ATSDR, 1600 Clifton Road, NE,
MailStop E17, Atlanta, GA 30333.
Telephone: 404 498-0639. E-mail:
MWilliams-Johnson@cdc.gov.

Or,

Sharon Campolucci, RN, MSN,
Scientific Collaborator, CDC/ATSDR,
1600 Clifton Road, NE, MailStop E31,
Atlanta, GA 30333. Telephone: 404—
498-0105. E-mail: ssc1@cdc.gov.

For financial, grants management, or
budget assistance, contact: Edna Green,
Grants Management Specialist, CDC
Procurement and Grants Office, 2920
Brandywine Road, Atlanta, GA 30341.
Telephone: 770 488-2743. E-mail:
egreen@cdc.gov.

VIII. Other Information

This and other CDC funding
opportunity announcements can be
found on the CDC Web site, Internet
address: http://www.cdc.gov. Click on
“Funding” then “Grants and
Cooperative Agreements.”

William P. Nichols,

Director, Procurement and Grants Office,
Centers for Disease Control and Prevention.

[FR Doc. 05-15412 Filed 8—3-05; 8:45 am|
BILLING CODE 4163-70-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Request for Application (RFA) AA103]

Rapid Strengthening and Expansion of
Integrated Social Services for People
Living With HIV/AIDS (PLWHA) in
Mozambique; Notice of Intent To Fund
Single Eligibility Award

A. Purpose

The Centers for Disease Control and
Prevention (CDC) announces the intent
to award fiscal year (FY) 2005 funds for
a cooperative agreement program to

provide anti-retroviral therapy (ART) to
110,000 people, care and support to
550,000 people, and preventing 506,379
new infections over the five years of
emergency plan implementation in
Mozambique. Key strategies include
strengthening the capacity of national
institutions, such as the Ministry of
Health (MOH), the National AIDS
Council (NAC) and the Ministry of
Women and Social Welfare (MMAS), in
order for them to develop and update
national HIV/AIDS plans, strategies,
guidelines, and training materials
needed to institute services.

The Catalog of Federal Domestic
Assistance number for this program is
93.067.

B. Eligible Applicant

Applications may be submitted by the
Ministry of Women and Social Welfare
(Ministério da Mulher e Acgdo Social)
(MMAS) of the Republic of
Mozambique. No other applications are
solicited.

The Government of Mozambique has
assigned overall responsibility to
MMAS for coordinating care for orphans
and vulnerable children and home visits
for psychosocial support to PLWHA.
The MOH is tasked with coordinating
home health-care programs. To fulfill its
mission to assist persons infected with
or affected by HIV/AIDS, MMAS will
need to work with a variety of
organizations that provide social
services, and with the MOH, to ensure
smooth integration, avoiding the
duplication of services. The purpose of
this cooperative agreement is to enhance
the ability of MMAS to coordinate these
important HIV/AIDS mitigating
activities.

C. Funding

Approximately $800,000 is available
in FY 2005 to fund this award. It is
expected that the award will begin on or
before August 31, 2005, and will be
made for a 12-month budget period
within a project period of up to four
years. Funding estimates may change.

D. Where To Obtain Additional
Information

For general comments or questions
about this announcement, contact:
Technical Information Management,
CDC Procurement and Grants Office,
2920 Brandywine Road, Atlanta, GA
30341-4146, Telephone: 770-488-2700.

For program technical assistance,
contact: David Nelson, Project Officer,
CDC/American Embassy, 2330 Maputo
Place, Washington, DC 20521-2330,
Telephone: 258 131 4747, E-mail:
Nelsond@cdcmz.org.
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For financial, grants management, or
budget assistance, contact: Diane
Flournoy, Grants Management
Specialist, CDC Procurement and Grants
Office, 2920 Brandywine Road, Atlanta,
GA 30341, Telephone: 770-488-2072,
E-mail: dflournoy@cdc.gov.

William P. Nichols,

Director, Procurement and Grants Office,
Centers for Disease Control and Prevention.

[FR Doc. 05-15410 Filed 8—-3-05; 8:45 am]
BILLING CODE 4163-18—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Program Announcement AA118]

Increasing Prevention, Care, and
Treatment of HIV/AIDS Through
Support Programs Conducted by the
Government of Botswana; Notice of
Intent to Fund Single Eligibility Award

A. Purpose

The Centers for Disease Control and
Prevention (CDC) announces the intent
to fund fiscal year (FY) 2005 funds for
a cooperative agreement program with
the Government of Botswana (GOB) to
increase United States (US) support for
Botswana to limit the further spread of
HIV/AIDS and to provide care and
treatment for those affected by this
disease. This funding is part of the
United States President’s Emergency
Plan for AIDS Relief (PEPFAR) program
and the activities within this
cooperative agreement will contribute to
the global targets of the Emergency Plan.

The purpose of the program is to limit
the spread of HIV/AIDS in Botswana
and provide care and treatment
programs for those affected by the
disease. Emphasis will be placed on
providing education and
communication (to promote abstinence
based and partner reduction messages),
increasing Counseling and Testing (CT)
services, training (for health care
providers on a variety of HIV issues to
include palliative care and prescription
of anti-retroviral drugs (ARV)),
strengthening support and capacity for
orphans and vulnerable children, and
ensuring laboratory security
enhancements and drug security.
Laboratory supplies (ARVs, laboratory
reagents, rapid HIV test kits, CD4 test
kits, and viral load test kits) will also be
procured. Monitoring and Evaluation
(M&E) of all programs and services will
be essential in measuring success of
these activities. All program activities
conducted in this cooperative agreement

are part of the PEPFAR and were
discussed and negotiated during the
development of the Botswana Country
Operational Plan (COP), Five-Year
Strategic Plan, and National Strategic
Framework.

The Catalog of Federal Domestic
Assistance number for this program is
93.067.

B. Eligible Applicant

Assistance will be provided only to
the Government of Botswana (GOB) for
support of the activities.

The GOB is the only qualified
organization to fulfill the requirements
set forth in this announcement because:

1. The GOB is uniquely positioned in
terms of constitutional authority,
mandate and ability to oversee and
safeguard public health, and to work
with MOH, NACA, MOLG, MOE, and
other Ministries in order to carry out the
activities listed in this announcement.

2. The GOB has in place the necessary
public health infrastructure as well as
linkages with community-based and
faith-based organizations that will have
arole in the program activities.

3. The specific services that will be
implemented by the GOB are directly
associated with the CDC/USG
prevention, treatment and care strategies
implemented under the Global AIDS
program (GAP) in Botswana and the
PEPFAR.

C. Funding

Approximately $50,000,000 is
available for a five-year project period,
beginning in FY2005, to fund this award
on August 31, 2005. Funding estimates
may change.

D. Where to Obtain Additional
Information

For general comments or questions
about this announcement, contact:
Technical Information Management,
CDC Procurement and Grants Office,
2920 Brandywine Road, Atlanta, GA
30341-4146, Telephone: 770-488-2700.

For technical questions about this
program, contact: Thierry Roels, Project
Officer, Plot 5348 Ditlhakore Way,
Extension 12, Gaborone, Telephone:
267-390-1696, E-mail: thr6@botusa.org.

For financial, grants management, or
budget assistance, contact: Shirley
Wynn, Grants Management Specialist,
CDC Procurement and Grants Office,
U.S. Department of Health and Human
Services, 2920 Brandywine Road,
Atlanta, GA 30341, Telephone: 770—
488-1515, E-mail: ZBX6@cdc.gov.

Dated: July 29, 2005.
William P. Nichols,

Director, Procurement and Grants Office,
Centers for Disease Control and Prevention.

[FR Doc. 05-15411 Filed 8-3-05; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[CMS—2220-N]

Medicaid Program; Meeting of the
Medicaid Commission—August 17-18,
2005

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Notice of meeting.

SUMMARY: This notice announces a
public meeting of the Medicaid
Commission. Notice of this meeting is
given under the Federal Advisory
Committee Act (5 U.S.C. App. 2, section
10(a)(1) and (a)(2)). The Medicaid
Commission will advise the Secretary
on ways to modernize the Medicaid
program so that it can provide high-
quality health care to its beneficiaries in
a financially sustainable way.

DATES: The Meeting: August 17—18,
2005. The meeting will begin at 9 a.m.
each day.

Special Accommodations: Persons
attending the meeting who are hearing
or visually impaired, or have a
condition that requires special
assistance or accommodations, are
asked to notify the Executive Secretary
by August 9, 2005 (see FOR FURTHER
INFORMATION CONTACT).

ADDRESSES: The Meeting: The meeting
will be held at the following address:
J.W. Marriott Hotel, 1331 Pennsylvania
Avenue, NW., Washington, DC, 20004,
United States, telephone: 1 (202) 393—
2000, fax: 1 (202) 626—6991.

Web site: You may access up-to-date
information on this meeting at
http\\www.cms.hhs.gov\advisory
committees\.

FOR FURTHER INFORMATION CONTACT:
Nancy Barnes, Executive Secretary,
(202) 205-9164.

SUPPLEMENTARY INFORMATION: On May
24, 2005, we published a notice (70 FR
29765) announcing the Medicaid
Commission and requesting
nominations for individuals to serve on
the Medicaid Commission. This notice
announces a public meeting of the
Medicaid Commission.

Topics of the Meeting: The
Commission will discuss options to
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achieve $10 billion in scorable Medicaid
savings over 5 years while at the same
time make progress toward meaningful
longer-term program changes to better
serve beneficiaries. The Commission
may discuss the need to divide into sub-
groups for the purpose of focusing on
particular issues within this broad
subject, including a discussion of which
members would serve on which sub-
group.

Procedure and Agenda: This meeting
is open to the public. There will be a
public comment period at the meeting.
The Commission may limit the number
and duration of oral presentations to the
time available. We will request that you
declare at the meeting whether or not
you have any financial involvement
related to any services being discussed.

After the public and CMS
presentations, the Commission will
deliberate openly on the topic.
Interested persons may observe the
deliberations, but the Commission will
not hear further comments during this
time except at the request of the
Chairperson. The Commission will also
allow an open public session for any
attendee to address issues specific to the
topic.

Authority: 5 U.S.C. App. 2, section 10(a)(1)
and (a)(2).

Dated: August 2, 2005.

Mark B. McClellan,

Administrator, Centers for Medicare &
Medicaid Services.

[FR Doc. 05-15522 Filed 8—2-05; 1:08 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Proposed Collection: Comment-
Request; Revision of OMB No. 0925—-
0002/exp. 08/31/05, Individual Ruth L.
Kirschstein National Research Service
Award Applications and Related forms

SUMMARY: In compliance with the
requirement of Section 3407(a)(1)(D) of
the Paperwork Reduction Act of 1995,
the Office of the Director (OD), Office of
Extramural Research (OER), the
National Institutes of Health (NIH) has
submitted to the Office of management
and budget (OMB) a request for review
and approval of the information
collection listed below. This proposed
information collection was previously
published in the Federal Register on
March 16, 2005, Volume 70, No. 50,
page 12889 and allowed 60 days for
public comment. No public comments
were received. The purpose of this
notice is to allow an additional 30 days

for public comment. The National
Institutes of Health may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection that has been extended,
revised, or implemented on or after
October 1, 1995, unless it displays a
currently valid OMB control number.

Proposed Collection

Title: Individual Ruth L. Kirschstein
National Research Service Award
Applications and Related Forms.

Type of Information Collection
Request: Revision, OMB 0925-0002,
Expiration Date 8/31/05.

Form Numbers: PHS 416-1, 4169,
416-5, 416-7, 6031, 6031-1.

Need and Use of Information
Collection: The 416—1 and 416-9 are
used by individuals to apply for direct
research training support. Awards are
made to individual applicants for
specified training proposals in
biomedical and behavioral research,
selected as a result of a national
competition. The other related forms
(PHS 416-5, 416-7, 6031, 6031-1) are
used by these individuals to activate,
terminate,and provide for payback of a
National Research Service Award.

Frequency of response: Applicants
may submit applications for published
receipt dates. If awarded, annual
progress is reported and trainees may be
appointed or reappointed.

Affected public: Individuals or
Households; Business or other for-profit;
Not-for-profit institutions; Federal
Government; and State, local or tribal
government.

Type of Respondents: Adult scientific
trainees and professionals.

The annual reporting burden is as
follows:

Estimated Number of Respondents:
51,822;

Estimated Number of Responses per
respondent: 1;

Average Burden Hours Per Response:
2.7; and

Estimated total Annual Burden Hours
Requested: 124,034.

Request for comments: Written
comments and/or suggestions from the
public and affected agencies are invited
on one or more of the following points:
(1) Whether the proposed collection of
information is necessary for the proper
performance of the function of the
agency, including whether the
information will have practical utility;
(2) The accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) Ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)

Ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Direct Comments to OMB: Written
comments and/or suggestions regarding
the item(s) contained in this notice,
especially regarding the estimated
public burden and associated response
time should be directed to the Office of
Management and Budget, Office of
Regulatory Affairs, New executive
Office Building, Room 10235,
Washington, DC 20503, Attention: Desk
Officer for NIH. To request more
information on the proposed project or
to obtain a copy of the data collection
plans and instruments, contact Ms.
Marcia Hahn, Division of Grants Policy,
Office of Policy for Extramural Research
Administration, NIH, Rockledge 1
Building, Room 3515, 6705 Rockledge
Drive, Bethesda, MD 20892-7974, or
call non-toll-free number (301) 435—
0932, or E-mail your request, including
your address to: [hahnm@od.nih.gov].

Comments Due Date: Comments
regarding this information collection are
best assured of having their full effect if
received within 30-days of the date of
this publication.

Dated: July 27, 2005.
Dr. Charles Mackay,

Chief, Project Clearance Branch, OPERA,
OER, National Institutes of Health.

[FR Doc. 05—-15441 Filed 8—-3-05; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Government-Owned Inventions;
Availability for Licensing

AGENCY: National Institutes of Health,
Public Health Service, HHS.
ACTION: Notice.

SUMMARY: The inventions listed below
are owned by an agency of the U.S.
Government and are available for
licensing in the U.S. in accordance with
35 U.S.C. 207 to achieve expeditious
commercialization of results of
federally-funded research and
development. Foreign patent
applications are filed on selected
inventions to extend market coverage
for companies and may also be available
for licensing.

ADDRESSES: Licensing information and
copies of the U.S. patent applications
listed below may be obtained by writing
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to the indicated licensing contact at the
Office of Technology Transfer, National
Institutes of Health, 6011 Executive
Boulevard, Suite 325, Rockville,
Maryland 20852-3804; telephone: 301/
496-7057; fax: 301/402-0220. A signed
Confidential Disclosure Agreement will
be required to receive copies of the
patent applications.

Immunogenic Peptides From Human
Papillomavirus Type 16 E2

Samir N. Khleif and Jiahua Qian (NCI).
U.S. Provisional Application No. 60/
671,463 filed 15 Apr. 2005 (DHHS
Reference No. E-155-2005/0-US-01).
U.S. Provisional Application No. 60/
680,000 filed 12 May 2005 (DHHS
Reference No. E-155-2005/1-US-01).
Licensing Contact: Michael Shmilovich;
301/435-5019;
shmilovm@mail.nih.gov.

Available for licensing, commercial
development and biological materials
licensing are CD8+ T cell epitopes from
HPV16 E2 (Human Papillomavirus
serotype 16 E2). These epitopes
generated from amino acid positions
69—77 (ALQAIELQL) and 138-147
(YICEEASVTYV) bind to HLA.A2 and
elicit CD8+ cytotoxic T cell responses
that lyse tumor cells of low-grade
cervical neoplasia (wart).

In addition to licensing, the
technology is available for further
development through collaborative
research opportunities with the
inventors.

HIV gp41-Membrane Proximal Region
Arrayed on Hepatitis B Surface Antigen
Particles for HIV Diagnostic and
Vaccine Applications

Richard T. Wyatt (NIAID), Sanjay K.
Phogat (NIAID), Ira Berkower (FDA).

U.S. Provisional Application No. 60/
653,930 filed 18 Feb. 2005 (DHHS
Reference No. E-123-2005/0-US-01).

Licensing Contact: Susan Ano; 301/435—
5515; anos@mail.nih.gov.

This technology describes vectors
encoding the membrane proximal region
(MPR) and select variants from HIV—1
gp41 linked to the hepatitis B surface
antigen (HBsAg) and the resulting
expressed particles for use in HIV
diagnostic and vaccine applications.
HIV-1 gp41 membrane proximal region
contains two epitopes recognized by
broadly neutralizing human monoclonal
antibodies 2F5 and 4E10. However,
immunization with gp41 MPR or the
2F5 or 4E10 epitopes have failed to raise
neutralizing antibodies. In the subject
technology, the particles were shown to
bind antibodies from broadly
neutralizing human sera and to the two
known broadly neutralizing antibodies

2F5 and 4E10 with high relative
affinities, demonstrating that the
relevant epitopes are accessible for
antibody binding and the potential
utility of the particles in diagnostic
applications. Additionally, these
particles could be used to screen phage-
display libraries for novel broadly cross-
reactive neutralizing antibodies, of
which only five are currently known.
These particles could also be used for
selection of MPR specific B cells. Lastly,
these particles have been shown to be
immunogenic and raise antibodies that
recognize HIV-1 Env gp160 expressed
on the cell surface. These immunogens
can elicit neutralizing antibodies
specific for HIV gp41 MPR, the MPR of
gp41 is highly conserved across various
HIV clades and therefore is likely to
generate broadly neutralizing antibodies
when administered in a proper
presentation in a lipid context as is the
case in HBsAg particles. Multiple copies
of the MPR of HIV-1 gp41 arrayed on
the particles could significantly increase
the immunogenic potential compared to
monomeric molecules. An increase of
this nature has been observed with
HBsAg and HPV virus-like particles in
hepatitis B and cervical cancer vaccines,
respectively, suggesting that particulate
array may improve the presentation of
selected epitopes to the immune system.

In addition to licensing, the
technology is available for further
development through collaborative
research opportunities with the
inventors.

North-2’-Deoxy-
Methanocarbathymidines as Antiviral
Agents Against Poxviruses

Christopher K. Tseng (NIAID), Victor E.
Marquez (NCI).

U.S. Provisional Application No. 60/
684,811 filed 25 May 2005 (DHHS
Reference No. E-047-2005/0-US-01).

Licensing Contact: Robert M. Joynes;
301/594-6565; joynesr@mail.nih.gov.
This invention relates to a method for

the prevention or treatment of poxvirus

infection by administering an effective
amount of an antiviral agent comprising

a carbocyclic 2’-deoxynucleoside analog

(as described in U.S. Patent Nos.

5,629,454 and 5,869,666) to an

individual in need thereof. North-

methanocarbathymidine (N-MCT), a

thymidine analog with a pseudosugar

moiety locked in the northern
conformation, which was previously
shown to exert strong activity against
herpes simplex virus types 1 and 2, has
been identified as exhibiting potent
activity against poxviruses. N-MCT
effectively blocks poxvirus synthesis
through its phosphorylated metabolite,
which is more efficiently produced in

poxvirus-infected cells. This compound
is approximately seven times more
potent than cidofovir against vaccinia
and cowpox in cell culture. The higher
potency and target specificity of N-MCT
against poxvirus, as well as its high
margin of safety, makes it a highly
desirable agent against the poxviridae
family. In addition, the mechanism of
N-MCT may be different from that of
cidofovir, making it even more desirable
due to the scarcity of the potential
available efficacious anti-pox agents
currently under development. This
method of treating poxvirus with the
described analogs is now available for
licensing.

In addition to licensing, the
technology is available for further
development through collaborative
research opportunities with the
inventors.

A Novel Interleukin-12 (IL-12)
Inducing Protein Isolated from

Toxoplasma gondii Inflammatory
Profilin (TGIP)

Alan Sher and Felix Yarovinsky
(NIAID).

U.S. Provisional Application 60/641,429
filed 06 Jan 2005 (DHHS Reference
No. E-046-2005/0-US-01).

Licensing Contact: Michael Shmilovich;
301/435-5019;
shmilovm@mail.nih.gov.

Available for licensing and
commercial development is a patent
pending technology for identifying and
isolating a novel interleukin-12 (IL-12)
inducing protein isolated from
Toxoplasma gondii (T. gondii), and to
methods of using this protein for
modulating immune responses.
Interferon-y (IFN-y) is critical in host
resistance to many pathogens and also
has potent anti-tumor effects on certain
IFN-y sensitive tumors. IL-12 triggers
the synthesis of IFN-y, thus compounds
that stimulate IL-12 production are
likely to contribute to stimulation of
host resistance to pathogens and IFN-y
sensitive tumors.

The isolated protein, Toxoplasma
gondii Inflammatory Profilin (TGIP),
also known as PFTG (Profilin
Toxoplasma gondii) binds to Toll-like
receptor 11 (TLR 11) and induces
dendritic cell IL-12 production. The
patent as filed discloses isolated TGIP
polypeptide sequences, fusion proteins
comprising a TGIP and antigen
polypeptide portions, isolated nucleic
acids encoding a fusion protein, and a
promoter-linked polynucleotide
encoding TGIP. Also described are
methods for inducing a IL-12 response,
a method for administering isolated
TGIP for the treatment of pathogenic
infection, a method for treating an IFN-
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vy sensitive cancer in a subject and
methods for enhancing immune
response against an antigen in a subject.
Also with the scope of the invention are
anti-TGIP antibodies. Since IL-12 also
has other immunostimulatory effects,
further identification of IL-12 inducing
compounds will be useful for the design
of immunostimulatory and adjuvant
agents.

This research is described in
Yarovinsky et al., “LR11 activation of
dendritic cells by a protozoan profilin-
like protein,” Science 2005 Jun 10;
308(5728):1626—9. Epub 2005 Apr 28.

In addition to licensing, the
technology is available for further
development through collaborative
research opportunities with the
inventors.

Ultrahigh-Resolution Fiber-Optic
Confocal Microscope And Method

Ilko Ilev (FDA/CDRH), Ronald Waynant
(FDA/CDER), Israel Gannot (NICHD),
Amir Gandjbakhche (NICHD).

U.S. Provisional Application No. 60/
671,104 filed 14 Apr. 2005 (DHHS
Reference No. E-038-2005/0-US-01).

Licensing Contact: Michael Shmilovich;
301/435-5019;
shmilovm@mail.nih.gov.

Public Health Service investigators
have invented a single-mode fiber-optic

confocal microscope for which a
licensee and commercial developer is
sought. The ultrahigh-resolution fiber-
optic confocal microscope has an
illumination system; three single-mode
optical fibers, each optically coupled to
a fiber coupler; a sample support stage
arranged to receive illumination
radiation from an end of one of the
single-mode optical fibers; a detector
arranged to receive output radiation
from one of the single-mode optical
fibers; and a lock-in amplifier
electrically connected to the detector
and the illumination system. The
illumination system is adapted to
provide illumination radiation that has
a time-varying strength correlated with
the detector by the lock-in amplifier.
The invention provides improved
methods and designs for confocal
microscopy.

Integrin Alpha-V Beta-3 Antagonists for
Use in Imaging and Therapy

S. Narasimhan Danthi et al. (CC).

U.S. Patent Application No. 10/911,988
filed 04 Aug 2004 (DHHS Reference
No. E-170-2004/0-US-01).

Licensing Contact: Michael Shmilovich;
301/435-5019;
shmilovm@mail.nih.gov.

Available for licensing are
compounds as shown below for imaging

O/\/ {:}YN

HN

and therapy. These compounds are
integrin o3 receptor antagonists and
are described and claimed in a patent
application available for review. The
patent application also includes claim
coverage for the administration of these
compounds containing a detectable
moiety or pharmaceutical compositions
of such imaging agents as part of the
imaging of cells that express integrin
OLVB3.

in which: X is either NH, O, or S; n is
zero or a positive integer; R, is either
CH,, NH, O, or S; R, is either CHR5,
NR5, O, or S, in which R; is H or alkyl;
Rs; and R4, which are either the same or
different from each other, are either H,
alkyl, aryl, arylalkyl, cycloalkyl,
cycloalkylalkyl, alkyl-substituted aryl,
(alkylsubstitutedaryl)alkyl, hydroxy-
substituted alkyl, hydroxy-substituted
aryl, or (hydroxy-substituted aryl)alkyl;
Rs is either CH,, NH, O, or S; and R is
either H or C(=Y)-Rs—Ro, in which: Y is
either NH, O, or S; Rg is either CHRy,
NRjo, O, or S, in which Ry is H or alkyl;
and Ry is either H, alkyl, aryl, arylalkyl,
cycloalkyl, cycloalkylalkyl,
alkylsubstituted aryl, (alkyl-substituted
aryl)alkyl, hydroxy-substituted alkyl,
hydroxy-substituted aryl, or (hydroxy-
substituted aryl)alkyl.
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Dated: July 19, 2005.
Steven M. Ferguson,

Director, Division of Technology Development
and Transfer, Office of Technology Transfer,
National Institutes of Health.

[FR Doc. 05-15346 Filed 8—3—05; 8:45 am]
BILLING CODE 4140-01-P

DEPARTMENT OF HOMELAND
SECURITY

[DHS 2005-0011]
RIN 1650-AA01

United States Visitor and Immigrant
Status Indicator Technology Program;
Notice on Automatic Identification of
Certain Nonimmigrants Exiting the
United States at Select Land Border
Ports-of-Entry

AGENCY: Border and Transportation
Security Directorate, Department of
Homeland Security.

ACTION: Notice with request for
comments.

SUMMARY: The Department of Homeland
Security has established the United
States Visitor and Immigrant Status
Indicator Technology Program, an
integrated, automated entry-exit system
that records the arrival and departure of
aliens; verifies aliens’ identities; and
authenticates aliens’ travel documents
through comparison of biometric
identifiers. On August 31, 2004, the
Department of Homeland Security
implemented the second phase of the
United States Visitor and Immigrant
Status Indicator Technology Program by
publishing an interim rule in the
Federal Register authorizing collection
of biometric data from travelers upon
admission at the 50 most highly
trafficked land border ports-of-entry.
This Notice informs the public of the
further expansion of the second phase of
the program by establishing a limited
testing or proof of concept protocol for
automatically documenting the exits
and any subsequent re-entries of
nonimmigrant travelers at five United
States land border ports-of-entry
crossings utilizing radio frequency
identification (RFID) technology. The
purpose of this testing is to determine
if RFID technology can improve the
efficiency of processing individuals who
seek to enter or exit the United States at
a land border port-of-entry. This
program of testing will last
approximately one year.

DATES: Effective Dates: This Notice is
effective August 4, 2005. Written
comments must be submitted on or
before October 3, 2005.

ADDRESSES: You may submit comments
identified by DHS—-2005-0011 to the
Docket Management Facility at the EPA.
To avoid duplication, please use only
one of the following methods:

e Web site: http://www.epa.gov/
edocket. Follow the instructions for
submitting comments at that Web site.

e Mail: Written comments may be
submitted to Craig Howie, US-VISIT,
Border and Transportation Security;
Department of Homeland Security; 1616
North Fort Myer Drive, 18th Floor,
Arlington, VA 22209.

Submitted comments may be
inspected at 1616 North Ft. Myer Drive,
Arlington, VA 22209 between 9 a.m.
and 5 p.m., Monday through Friday
except Federal holidays. Arrangements
to inspect submitted comments should
be made in advance by calling (202)
298-5200. You may also find this
docket on the Internet at http://
www.epa.gov/edocket.

FOR FURTHER INFORMATION, CONTACT:
Craig Howie, Senior Regulatory Analyst,
US-VISIT, Border and Transportation
Security, Department of Homeland
Security, 1616 Fort Myer Drive, 18th
Floor, Arlington, Virginia 22209, (202)
298-5200.

Authority: 8 U.S.C. 1103, 1184, 1185, 1258,
1281, 1282, 1301-1306, E.O. 13323.

SUPPLEMENTARY INFORMATION:

I. Statutory Authority for US-VISIT

The Department of Homeland
Security (DHS) established the United
States Visitor and Immigrant Status
Indicator Technology Program (US—
VISIT) in accordance with several
statutory mandates that collectively
require DHS to create an integrated,
automated entry and exit system (entry-
exit system) that records the arrival and
departure of aliens; verifies the
identities of aliens at a land border port-
of-entry; and authenticates travel
documents presented by such aliens
through the comparison of biometric
identifiers at a land border port-of-entry.
Aliens subject to US—VISIT may be
required to provide finger scans,
photographs, or other biometric
identifiers upon arrival in, or departure
from, the United States. DHS views US—
VISIT as a biometric driven program
designed to enhance the security of
United States citizens, permanent
residents, and visitors while expediting
legitimate travel and trade, ensure the
integrity of the immigration system, and
protect visitors’ personal information.

The statutes that authorize DHS to
establish US-VISIT include, but are not
limited to:

e Section 2(a) of the Immigration and
Naturalization Service Data

Management Improvement Act of 2000,
Public Law 106-215, 114 Stat. 337 (June
15, 2000);

e Section 205 of the Visa Waiver
Permanent Program Act of 2000, Public
Law 106-396, 114 Stat. 1637, 1641 (Oct.
30, 2000);

e Section 414 of the Uniting and
Strengthening America by Providing
Appropriate Tools Required To
Intercept and Obstruct Terrorism Act of
2001 (USA PATRIOT Act), Public Law
107-56, 115 Stat. 271, 353 (Oct. 26,
2001); and

e Section 302 of the Enhanced Border
Security and Visa Entry Reform Act of
2002 (Border Security Act) Public Law
107-173, 116 Stat. 543, 552 (May 14,
2002).

DHS provided detailed abstracts of the
particular sections of the statutes that
established and authorized the US—
VISIT program in two prior
rulemakings. See 69 FR 468 (Jan. 5,
2004); 69 FR 53318 (Aug. 31, 2004).

In addition, on December 17, 2004,
the Intelligence Reform and Terrorism
Prevention Act of 2004 (IRPTA), Public
Law 108-458, sec. 7208, 118 Stat. 3638,
3817 (Dec. 17, 2004), specifically
addressed biometric entry and exit, and
subsection (c) calls for the Secretary to
accelerate the full implementation of the
US-VISIT program. The proof of
concept protocol described within this
Notice assists DHS in accelerating the
full implementation of US-VISIT.

II. Implementation of US-VISIT, Phases
One and Two

On January 5, 2004, DHS published
an interim rule in the Federal Register
establishing US—VISIT at air and sea
ports-of-entry designated by notice in
the Federal Register. See 69 FR 468.
Also on January 5, 2004, DHS published
a notice in the Federal Register, 69 FR
482, designating 115 airports and 14
seaports for the collection of biometric
data from certain nonimmigrant
travelers upon arrival to the United
States under the US—VISIT program.
Since January 5, 2004, travelers
applying for admission pursuant to a
nonimmigrant visa at designated air and
seaports have been required to submit
finger scans and photographs.

The January 5, 2004, interim rule also
provided for the Secretary to establish
pilot programs at up to fifteen air or sea
ports of entry, to be identified by notice
in the Federal Register, through which
DHS may require certain nonimmigrant
travelers who depart from a designated
air or sea port-of-entry to provide
specified biometric identifiers and other
evidence at the time of departure. See 8
CFR 215.8. On January 5, 2004, DHS
published a notice in the Federal
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Register, 69 FR 482, identifying the
implementation of exit pilot programs at
Baltimore-Washington International
Airport (BWI) and the Miami Seaport.
DHS has also implemented exit pilot
programs at an additional 13 ports of
departure, as identified by Notice in the
Federal Register on August 3, 2004. See
69 FR 46556.

On August 31, 2004, DHS regulations
were amended to implement the second
phase of US-VISIT by expanding the
program to the 50 most highly trafficked
land border ports-of-entry in the United
States as directed under section 110 of
the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996,
Pub. L. 104-208, div. C, sec. 110, 110
Stat. 3009-558 (Sept. 30, 1006), as
amended (8 U.S.C. 1365a(d)(2)). This
interim rule also expanded the
population of nonimmigrant aliens
subject to US-VISIT biometric data
collection. Biometric data collection at
the time of entry for those
nonimmigrants subject to US-VISIT was
implemented at the 50 most highly
trafficked United States land border
ports-of-entry by December 31, 2004,
and to nonimmigrants applying for
admission to the United States under
the provisions of the Visa Waiver
Program. The list of the 50 most highly
trafficked United States land border
ports-of-entry was published in a
Federal Register notice on November 9,
2004. See 69 FR 64964. This Notice also
advised the public that DHS planned,
via a future notice, to begin another
pilot program on biometric data
collection at the time of an alien’s exit
from the United States at select land
border port-of-entry crossings. As has
been noted in previously published
DHS interim rules, staggering the
implementation of US—VISIT, starting
with a few initial locations, will enable
DHS to test the system and identify
areas where the process for collection of
biometric information may be improved.

III. Automatic Identification at Exit and
Subsequent Re-entry at United States
Land Ports-of-Entry

A. Radio Frequency Identification
Technology

The interim rule of August 31, 2004
amended the DHS regulations, 8 CFR
215.8(a)(1), to allow for the
development of pilot programs that
document when a nonimmigrant
traveler exits from the United States at
a designated land border port-of-entry.
This Notice provides the public with
information on how DHS plans to test
exit and entry control through the use
of passive radio frequency identification

(RFID) technology at five United States
land border locations.

RFID is a technology that is similar,
in theory, to bar code identification. In
both technologies, a tag is scanned to
retrieve an identifying number that is
used to find information contained in a
database. An RFID tag contains an
antenna and chip that stores data. The
tag receives and responds to radio
frequency queries from an RFID reader.
There are a number of different types of
RFID tags. Entirely passive tags use the
energy from the radio frequency query
to provide power to the chip on the tag
and to reflect the information stored on
the chip back to the reader. Because the
reader’s energy is used in this way there
is limited power available to store the
information and retrieve during a read.
Accordingly, the amount of information
stored is limited to an identifying
number. At the other end of the
spectrum, some active RFID tags can
affirmatively transmit radio signals
containing substantive information
contained in the tag to any reader that
has the capability of reading the tag.

Passive RFID tags do not have their
own power supply. In passive RFID
technology, the incoming radio
frequency provides all of the power for
the tag to send a response. The response

of a passive RFID tag is necessarily brief:

typically just a unique identification
number. Passive tags have limited read
ranges, reader power levels and local
factors. Based on these variables,
reliable reads can be received from a
few inches to as much as 30 feet away
from the reader. Longer reads are
impractical with passive tags.

In contrast, active RFID tags must
have a power source and have larger
memories than passive tags. An active
RFID tag may store a substantial amount
of substantive information that may be
transmitted to any reader with the
capability of reading the tag. Active tags
are used, for example, by many States to
automatically collect tolls on highways,
such as EZ-PASS, and these devices
generate an identifying signal to a
receiver at a toll plaza.

The RFID tags that will be tested by
US-VISIT under this Notice are passive
and will contain only the unique
identification number from the tag
embedded in the U.S. Citizenship and
Immigration Services (USCIS) forms
which usually are issued by Bureau of
Customs and Border Protection (CBP)
agents to nonimmigrant aliens upon
entry into the United States. Upon
arrival into the United States at a land
border port-of-entry, a CBP agent will
provide a nonimmigrant traveler with a
USCIS Form I-94 (white), Arrival/
Departure Record, or Form I-94W

(green), Nonimmigrant Visa Waiver
Arrival/Departure Form. These forms
ask for basic identification information
and the address where the traveler will
stay while in the United States. The
Form I-94W is issued to nonimmigrant
travelers admitted to the United States
under the provisions of the Visa Waiver
Program.

The chip that will be imbedded in the
USCIS forms at identified land border
ports-of-entry participating in the test
will not contain any information about
the individual traveler. The chip will
contain only a unique identifier for the
specific Form 1-94. This program will
test the optimal distance at which the
tag can be read during the traveler’s exit
and any subsequent re-entry and the
tag’s effectiveness and accuracy. For
example, when a traveler leaves the
United States from one of the identified
land border ports-of-entry, either on foot
or in a vehicle, the traveler’s tag will be
read and documented when the traveler
passes through a specially designed
gantry on which hang RFID antennas. If
this traveler has a multiple entry I-94
and subsequently applies for re-
admission, the RFID tag will be read as
the traveler approaches the port-of-
entry, again either on foot or in a
vehicle. At that point, the US-VISIT
computer systems will call up the
associated information about the
traveler more quickly and that
information will be available when the
traveler presents the multiple-entry
Form 1-94 before the inspecting officer.
As noted above, the Form 1-94 chip will
contain no information about the
individual, other than a unique number
that has no meaning except to US-VISIT
computer systems that are being
operated by DHS.

DHS, through CBP, has utilized radio
frequency technology for many years in
several dedicated commuter lane
programs at United States land border
ports-of-entry—in particular the Secure
Electronic Network for Travelers Rapid
Inspection (SENTRI) program along the
southern border with Mexico and the
dedicated commuter lane system
(NEXUS) along the northern border with
Canada. This Notice does not eliminate
or replace any of the currently used
dedicated commuter lane programs at
United States land border ports-of-entry,
or programs designed to assist the flow
of international commercial cargo, such
as the Automated Commercial
Environment (ACE) program.

B. Radio Frequency Technology for
Automatic Identification

As noted above, DHS, through CBP,
has utilized RFID technology for many
years in several dedicated commuter
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lane programs at United States land
border ports-of-entry. Taking this
concept one step further, DHS plans to
test the use of RFID technology to match
data gathered at the time of entry and
exit at certain proof of concept ports of
entry with a traveler’s biographic and/
or biometric information that was
collected when the traveler was initially
admitted to the United States at a proof
of concept land border port-of-entry and
issued Form I-94 or I-94W.

As noted above, DHS, through CBP,
has utilized RFID technology for many
years in several dedicated commuter
lane programs at United States land
border ports-of-entry. Taking this
concept one step further, DHS plans to
test using RFID technology in the
following way: matching the biographic
and/or biometric data collected when a
traveler is initially admitted to the
United States at a proof of concept land
border port-of-entry and issued Form I-
94 or I-94W with the data collected, by
way of RFID technology, at the time of
the traveler’s exit and if applicable re-
entry at a land border proof of concept
port-of-entry.

For this proof of concept, DHS plans
to embed an RFID tag into the paper
stock of the Form I-94 and plans to use
RFID passive tags. The tag will be
powered by the radio frequencies
transmitted by transceivers that will be
mounted at both vehicular and
pedestrian exit lanes at select land
border ports-of-entry. When travelers
either drive or walk through the port-of-
entry to leave the United States, the
transceivers will send out a harmless
radio wave frequency that will power
the DHS-issued RFID tag to transmit
back a unique identifier code number.
This code number, when received by
the transceivers, will be relayed back to
secure DHS computer systems and
matched with the biographic and/or
biometric data of the traveler. DHS will
be able to automatically identify and
document the exits and, if applicable,
the subsequent re-entry of select
travelers at the United States land
border ports-of-entry identified in the
proof of concept protocol.

C. RFID-Embedded Form I-94 Issuance
and US-VISIT Enrollment Process

For purposes of automatic
identification, all nonimmigrant
travelers issued a Form [-94 or Form I-
94W at a proof of concept United States
land border port-of-entry will be issued
a Form I-94 or Form I-94W that has an
RFID tag embedded in the paper stock.
DHS will issue an RFID-embedded Form
1-94 to all applicable travelers because
such travelers are required under the
current US—VISIT program to comply

with the biographic data collection
requirements of the admission and exit
process, regardless of whether the
traveler has had his or her biometrics
collected and thereby enrolled in the
US-VISIT program. This is an important
distinction. A traveler exempt from US—
VISIT enrollment is not screened using
biometrics, but is screened using
biographic information, including entry
and exit information, that is maintained
on the traveler in various DHS
databases. An automatic identification
tag embedded in the Form I-94 or Form
I-94W issued to a traveler exempt from
US-VISIT will not read back against any
biometric-driven database maintained
by DHS, but will “point” to the
biographic information within DHS
databases. Issuing automatic
identification tags to all nonimmigrant
travelers issued a Form [-94 or Form I-
94W at a proof of concept location is an
important part of the DHS
comprehensive approach to managing
our land borders because it will provide
DHS, for the first time, with information
that will accurately document the
traveler’s exit from the United States at
a land border port-of-entry.

DHS will continue to enroll into US-
VISIT at United States land border
ports-of-entry those travelers issued
Form I-94 or Form I-94W at the time of
admission and who are not otherwise
exempt from the biometric collection
requirements. Those travelers who are
otherwise exempt from US-VISIT
enrollment, even if issued a Form 1-94
or Form I-94W at a land border port-of-
entry, will continue to be exempt from
US-VISIT biometric enrollment. See 8
CFR 235.1(d)(1)(iv)(A)-(D)
(nonimmigrant aliens for which the
biometric enrollment requirements of
the US-VISIT program do not apply).
This means that Canadian citizens not
requiring a Form I-94 (the majority of
Canadians crossing the border at land
ports-of-entry) and Mexican citizens
admitted to the United States with a B—
1/B-2 Visa and Border Crossing Card
(BCC)—and whose intent is to abide by
the requirement that they exit within 30
days or less and the travel limitation of
staying within 25 miles of the border (75
miles within parts of the state of
Arizona)—will not be enrolled in US—
VISIT or be issued an automatic ID tag
at the time of admission. In addition,
travelers must note that the unique
automatic identification tag that will be
issued is not a replacement for either a
valid passport or valid nonimmigrant
visa if either of these documents is
required at the time of application for
admission to the United States.

Only those travelers issued Form 1-94
or Form I-94W at United States land

border ports-of-entry proof of concept
locations will receive an automatic
identification tag and, unless otherwise
exempt, be enrolled in the US—VISIT
program. Since a nonimmigrant traveler
needing a Form [-94 at a land border
port-of-entry is directed to the CBP
secondary inspection area, CBP officers
will collect biometrics from these
travelers at the time of admission and
issue the traveler an RFID-embedded
Form I-94. At the time of issuance, the
RFID tag will be activated and the
unique code number embedded on the
tag will be automatically linked to the
traveler’s biographic and/or biometric
information that is stored in DHS
databases. This procedure should prove
to be only a modest change of the
current process for issuing Form 1-94 or
Form I-94W for these select
nonimmigrant travelers. Nothing in this
Notice expands the classes of
nonimmigrant travelers who are
required issuance of a Form 1-94 or
Form I-94W, and DHS is not increasing
the fee for Form I-94 or Form I-94W
issuance.

D. Using the RFID Tag at Exit and
Subsequent Admissions

After a CBP officer has issued an
RFID-enabled Form I-94 or Form I-
94W, travelers will need to keep the
document in their possession as they
would a regular Form I-94 (see section
264(e) of the Immigration and
Nationality Act (the Act), 8 U.S.C.
1304(e)), and especially if they plan to
exit the United States from one of the
proof of concept ports-of-entry. When
exiting the United States at one of the
proof of concept ports-of-entry, the test
will examine if the RFID-enabled Form
1-94 can be read automatically,
regardless of whether the traveler is on
foot or in a vehicle. While initial testing
of the reading capabilities of the RFID
tags has shown a high read rate with
little to no action required by the
traveler, DHS will advise travelers of
any actions they may need to take in
order to guarantee that the RFID-enabled
Form 1-94 is read automatically. For
example, it may be necessary for
persons traveling in a private vehicle to
place the Form [-94s on the seat next to
them while exiting the United States.
DHS will issue guidance and
instructions to all travelers issued an
automatic identification tag as part of
the Form I-94 issuance process, as well
conduct an educational campaign in the
border regions affected by the testing.

Travelers issued multiple entry Form
1-94s at United States land border proof
of concept ports-of-entry will be able to
use these documents at the time of a
subsequent application for re-entry into
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the United States. By reading the RFID
tag at the time of re-entry, the CBP
officer will be able to automatically
access the traveler’s previously
collected biographic and biometric
(unless exempt) information. In this
way, the pre-positioning of previously
collected information is similar to the
operation of the current CBP NEXUS
and SENTRI systems. DHS is testing
whether the ability to read the RFID tag
and call up the previously collected
information immediately prior to
presentation of the Form 1-94 to the
CBP officer will improve processing
times for admission in primary
inspection.

DHS notes that exception scenarios
will be built into the proof of concept
process. It is inevitable that some
automatic identification tags will
become lost, damaged, or will simply
not work for whatever technical reason.
For example, some travelers, at the time
of exit, may be in possession of an
automatic identification tag issued to
another alien, such as a person
mistakenly having in his or her
possession the I-94 of their spouse.
Such situations will undoubtedly take
place and US—VISIT and CBP will build
into the standard operating procedures
processes that will address exception
scenarios such as those just described.

In order to improve the ability of DHS
to monitor overstays of authorized
periods of admission, DHS anticipates
that issuing to travelers RFID-enabled
Forms I-94 or Forms [-94W will permit
DHS to have the data associated with
the automatic identification tags
automatically checked against a number
of databases, including various lookout
systems. Such checks will be performed
automatically and remotely by way of
the automatic identification tag being
read at the time of exit or subsequent re-
entry (for those aliens with multiple
entry Form 1-94 documents). Any noted
overstay of an authorized period of
admission detected by the automatic
identification capabilities at the time of
a traveler’s exit from the United States
will require the traveler to be processed
through secondary inspection for
questioning if the traveler makes a
subsequent application for admission.

E. Traveler Responsibilities

As DHS noted in the preamble to the
interim rule published in the Federal
Register on August 31, 2004, US-VISIT
continues to inform the public of their
responsibility to comply with all United
States entry and exit requirements. See
69 FR 53326. DHS and the Department
of State (DOS) will review all evidence
surrounding any prior travel to, and
departure from, the United States to

determine whether a traveler has
complied with the terms of his or her
admission. At the time a traveler
subsequently applies for a visa or
admission, information from US-VISIT,
including departure information derived
from the proofs of concept outlined in
this Notice, will be one factor relied
upon by consular and CBP officers
when determining whether the traveler
complied with the terms of his or her
prior admission, and whether the
traveler should be granted a visa or be
admitted.

To that end, DHS reminds travelers of
their responsibility to maintain in their
personal possession any RFID-enabled
Form I-94 or Form I-94W while in and
when exiting the United States. See
section 264(e) of the Act, 8 U.S.C.
1304(e). Using a multiple entry RFID-
enabled Form 1-94 or Form [-94W when
applying for a subsequent admission at
a proof of concept United States land
border port-of-entry may facilitate
admission. See 8 CFR 235.1(f). Travelers
should also note that any willful
attempt to tamper with or deactivate an
automatic identification tag or to
willfully and knowingly engage in
practices such as, but not limited to,
transporting another traveler’s tag across
the United States border at a proof of
concept port-of-entry could render the
traveler inadmissible under the fraud
and misrepresentation provisions of
section 212(a)(6)(C) of the Act, 8 U.S.C.
1182(a)(6)(C), and liable for criminal
prosecution.

F. Impact on International Land Borders

DHS wishes to stress the importance
the Department is placing on
maintaining the free flow of individuals
and goods across our shared
international land borders. To not do so
would erase decades of work on
improving the flow of individuals and
goods between the United States,
Canada and Mexico. DHS intends to use
strategies for automated exit and re-
entry that will work to foster both a
safer and more secure border without
compromising our unique border
relationships with Canada and Mexico.
To this end, DHS, in partnership with
DOS, plans to work with the
governments of Canada and Mexico to
further refine the use of radio frequency
technology along the land borders and
to possibly explore alternative methods
for documenting the exits and entries of
individuals crossing the land borders
between our respective countries.

G. Public Privacy Interests

DHS fully realizes that individuals
may be concerned about the use of RFID
technology and personal privacy. Under

the DHS plan, no personal information
will be included or encoded on the
RFID tags that are embedded in the
Form I-94 and Form I-94W and issued
to travelers crossing the border. The
RFID tags will only contain an
embedded serial number that has no
intrinsic relationship to the individual
traveler. Only the DHS computers and
databases will be able to link the
embedded serial number to the
traveler’s biographic and biometric
information when activated at the time
of an exit or subsequent application for
admission to the United States. This
biographic and biometric information is
separately stored in secure databases
used by the US-VISIT and CBP
programs in order to determine
admissibility to the United States and
for other enforcement purposes. Even if
an individual has the capability to read
a tag using an unauthorized scanning
device, the only information gained
would be a meaningless series of digits,
not any biographic or biometric
information.

Another privacy-related issue is
whether the ability exists to track a
person’s movements within the United
States by way of the radio frequency tag
issued at the time of admission. It will
not be possible to track the whereabouts
of a person in the United States because
DHS is using non-battery powered
passive tags. The tags themselves can
only be activated by the radio wave
sensors used at one of the proof of
concept land ports-of-entry and within
the port of entry. Passive radio
frequency tags should not be confused
with Global Positioning System (GPS)
devices—including cellular phones with
GPS capability—that rely on different
technology than that used by radio
frequency devices. US-VISIT does not
use global positioning technology.

As discussed in the January 5 and
August 31, 2004 interim rules, US—
VISIT records will be protected
consistent with all applicable privacy
laws and regulations. Personal
information will be kept secure and
confidential and will not be discussed
with, nor disclosed to, any person
within or outside US—VISIT other than
as authorized by law and as required for
the performance of official duties. In
addition, careful safeguards, including
appropriate security controls, will
ensure that the data is not used or
accessed improperly. The Department’s
Chief Privacy Officer continues to
review pertinent aspects of the program
to ensure that proper safeguards and
security controls remain in place.

Personal information will be
protected in accordance with the DHS’
published privacy policy for US-VISIT.
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See 69 FR 2608 (Jan. 16, 2004)
(appended to privacy impact
assessment). US—VISIT has
implemented a process to facilitate the
amendment or correction by individuals
of data that are not accurate, relevant,
timely, or complete. The full US-VISIT
redress policy, including request form,
is available at http://www.dhs.gov/us-
visit. The DHS Privacy Office continues
to exercise oversight of US-VISIT to
ensure that the information collected
and stored in IDENT and other systems
associated with US—-VISIT is being
properly protected under the privacy
laws and guidance. US-VISIT also has
a program-dedicated Privacy Officer to
handle specific inquiries and to provide
additional oversight of the program. A
full Privacy Impact Assessment was
published in the Federal Register on
July 7, 2005, at 70 FR 39300.

Finally, DHS will continue to
maintain secure computer systems that
will ensure that the confidentiality of an
individual’s personal information is
maintained. In doing so, DHS and its
information technology personnel will
comply with all laws and regulations
applicable to government systems, such
as the Federal Information Security
Management Act of 2002, Title X, Public
Law 107-296, 116 Stat. 2259-2273
(November 25, 2002) (codified in
scattered sections of titles 6, 10, 15, 40,
and 44 U.S.C.); Information
Management Technology Reform Act
(Clinger-Cohen Act), 40 U.S.C. 11101 et
seq.); Computer Security Act of 1987, 40
U.S.C. 1441 et seq. (as amended);
Government Paperwork Elimination
Act, 44 U.S.C. 101, 3504; and Electronic
Freedom of Information Act of 1996, 5
U.S.C. 552.

Persons with further questions about
how the US-VISIT program is applying
the Privacy Act to enrollees may contact
the US-VISIT Privacy Officer, Mr. Steve
Yonkers, by the following means: by
mail—US-VISIT Privacy Officer, Border
and Transportation Security,
Department of Homeland Security, 245
Murray Lane, SW., Washington, DC
20538; by telephone at (202) 298—-5200
(not a toll-free number); or by e-mail at
USVISITPRIVACY@dhs.gov.

H. Schedule and Locations of Proof of
Concept

DHS will begin issuing RFID
embedded Forms I-94 or Forms [-94W
on or around August 4, 2005, at the
following land border ports-of-entry
crossing locations: Pacific Highway,
Washington, Peace Arch, Washington,
Alexandria Bay, New York, Nogales
East, Arizona, Mariposa-Nogales West,
Arizona.

As already noted, DHS will conduct
outreach in each of the above-noted
locations. This outreach will provide
those travelers issued an automatic
identification or RFID tag, and
especially those whose biometrics are
collected at any of the above noted
crossing locations, complete
information on the proof of concept
being conducted, on the RFID-enabled
Form I-94 or Form I-94W that will be
issued to travelers, and whether there
will be the need for travelers to take any
type of affirmative action to make sure
that the automatic identification tag is
read when the traveler next exits the
United States at a proof of concept
crossing location. This RFID test
program will continue for
approximately one year.

I. Proof of Concept Evaluation

DHS notes that none of the radio
frequency technology protocols outlined
in this preamble will be installed at the
busiest land border ports-of-entry until
the proof of concept programs are
implemented during the late summer
and fall of 2005 and evaluated for
accuracy and effectiveness. While DHS
has experience with using radio
frequency technology, the proof of
concept will be the first instance where
DHS is attempting to automatically
document the exits of select
nonimmigrant travelers at land border
ports-of-entry. DHS will also be working
with technical experts to determine if
any new technologies—technologies
other than those based on radio
frequency—are able to match or better
the results DHS expects to receive
during the proof of concept.

DHS anticipates that the automatic
identification proof of concept will
continue for approximately one year.
This time period will allow DHS to
concurrently analyze the results of the
proof of concept being conducted at the
above noted locations. Due to the
significant cost associated with
implementing exit control at all United
States land border port-of-entry
crossings, a full and comprehensive
analysis of the proof of concept testing
must be undertaken prior to any
nationwide installation of radio
frequency technology equipment. The
results of this analysis will be closely
examined to see if radio frequency-
based technology does have the ability
to increase the efficiency and accuracy
of documenting the exit and any
subsequent reentry of travelers at land
border ports-of-entry. A staggered,
incremental installation approach is
consistent with the overall strategy of
the US—VISIT program.

IV. Solicitation of Public Comment

As noted in previously published US—
VISIT rulemaking actions, DHS places a
great deal of importance on input from
the public on the performance and
implementation of the US-VISIT
program. While DHS is not under the
obligation to solicit public comments in
response to this Notice, DHS is
interested in whether the public has any
suggestions for automated methods to
document the exit of travelers from the
United States other than those identified
in this Notice. Accordingly, DHS is
soliciting comments from the public on
all aspects of the issues outlined in this
Notice.

The comment filing process will use
the standard procedure and instructions
for filing are included at the beginning
of this Notice. The comment period will
be open until October 3, 2005.

Dated: August 1, 2005.

Michael Chertoff,

Secretary of Homeland Security.

[FR Doc. 05-15487 Filed 8—3—05; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Notice of a Meeting of the Klamath
Fishery Management Council

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of meetings.

SUMMARY: Pursuant to section 10(a)(2) of
the Federal Advisory Committee Act (5
U.S.C. App. I), this notice announces a
meeting of the Klamath Fishery
Management Council, established under
the authority of the Klamath River Basin
Fishery Resources Restoration Act (16
U.S.C. 460ss et seq.). The meeting is
open to the public. The Klamath Fishery
Management Council makes
recommendations to agencies that
regulate harvest of anadromous fish in
the Klamath River Basin. On the first
day of this meeting, the Klamath Fishery
Management Council will hear technical
reports and discuss Klamath River
salmon management. On the second
day, the Klamath Fishery Management
Council will join a meeting of the
Klamath River Basin Fisheries Task
Force to hear reports on the status of
fish health and habitat in the Klamath
River.

DATES: The meeting will be held from 9

a.m. to 5 p.m. on October 18, 2005, and
9 a.m. to 12 p.m. on October 19, 2005.
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ADDRESSES: The meeting will be held at
the Shilo Inn, 2500 Almond Street,
Klamath Falls, Oregon.
FOR FURTHER INFORMATION CONTACT: Phil
Detrich, Field Supervisor, U.S. Fish and
Wildlife Service, 1829 South Oregon
Street, Yreka, California 96097,
telephone (530) 842-5763.
SUPPLEMENTARY INFORMATION: For
background information on the Klamath
Fishery Management Council, please
refer to the notice of their initial
meeting that appeared in the Federal
Register on July 8, 1987 (52 FR 25639).
Dated: July 28, 2005.
John Engbring,
Acting Manager, California/Nevada
Operations Office, Sacramento, CA.
[FR Doc. 05-15407 Filed 8—3—05; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Bureau of Reclamation

Glen Canyon Dam Adaptive
Management Work Group (AMWG),
Notice of Meeting

AGENCY: Bureau of Reclamation,
Interior.
ACTION: Notice of public meeting.

SUMMARY: The Adaptive Management
Program (AMP) was implemented as a
result of the Record of Decision on the
Operation of Glen Canyon Dam Final
Environmental Impact Statement to
comply with consultation requirements
of the Grand Canyon Protection Act
(Pub. L. 102-575) of 1992. The AMP
includes a federal advisory committee
(AMWG), a technical work group
(TWG), a monitoring and research
center, and independent review panels.
The AMWG makes recommendations to
the Secretary of the Interior concerning
Glen Canyon Dam operations and other
management actions to protect resources
downstream of Glen Canyon Dam
consistent with the Grand Canyon
Protection Act. The TWG is a
subcommittee of the AMWG and
provides technical advice and
recommendations to the AMWG.

Date and Location: The AMWG will
conduct the following public meeting:

Phoenix, Arizona—August 30-31,
2005. The meeting will begin at 10 a.m.
and conclude at 5 p.m. on the first day
and will begin at 8 a.m. and conclude
at 1 p.m. on the second day. The
meeting will be held at the Arizona
Department of Water Resources, 500 N.
Third Street, Conference Rooms A&B,
Phoenix, Arizona.

Agenda: The purpose of the meeting
will be to review the Fiscal Year 2005

budget expenditures, approve and
recommend the FY06 Draft Budget and
Work Plan, receive updates on plans
currently in development, and other
monitoring and research reports. Other
topics of discussion will include Glen
Canyon Dam operations and
maintenance schedule, status of
humpback chub efforts, basin
hydrology, public outreach, as well as
other administrative and resource issues
pertaining to the AMP.

Time will be allowed for any
individual or organization wishing to
make formal oral comments (limited to
5 minutes) at the meeting. To allow full
consideration of information by the
AMWG members, written notice must
be provided to Dennis Kubly, Bureau of
Reclamation, Upper Colorado Regional
Office, 125 South State Street, Room
6107, Salt Lake City, Utah, 84138;
telephone (801) 524-3715; faxogram
(801) 524—3858; e-mail at
dkubly@uc.usbr.gov at least five (5) days
prior to the meeting. Any written
comments received will be provided to
the AMWG and TWG members.

FOR FURTHER INFORMATION CONTACT:
Dennis Kubly, telephone (801) 524—
3715; faxogram (801) 524—-3858; or via e-
mail at dkubly@uc.usbr.gov.

Dated: July 22, 2005.

Dennis Kubly,

Chief, Adaptive Management Group,
Environmental Resources Division, Upper
Colorado Regional Office, Salt Lake City,
Utah.

[FR Doc. 05-15409 Filed 8—3—05; 8:45 am]
BILLING CODE 4310-MN-P

DEPARTMENT OF JUSTICE

Notice of Lodging of Consent Decree
Under the Comprehensive
Environmental Response,
Compensation, and Liability Act

Notice is hereby given that on July 28,
2005, two proposed consent decrees in
United States v. County of Santa Clara,
et al., Civil Act No. 05-03073 PVT, were
lodged with the United States District
Court for the Northern District of
California.

The complaint, filed concurrently
with lodging of the consent decrees,
seeks reimbursement pursuant to
section 107 of the Comprehensive
Environmental Response,
Compensation, and Liability Act, 42
U.S.C. 9607, of natural resource
damages arising from mercury
contamination from the New Almaden
Mine Complex near San Jose, California.
One consent decree (the “work’ consent
decree) provides that seven of the eight

parties to that decree will perform a
series of restoration projects to address
natural resource injuries arising from
mercury contamination from the New
Aladen Mine Complex near San Jose,
California. The remaining party to that
decree will pay $85,000 towards the
federal and state natural resource
trustees’ future costs. Under the second
decree (the “costs” decree), the settling
party will pay $475,000, of which
$100,000 will be allocated to the
trustee’s future costs, and $375,000 to
their past costs.

In exchange for performance of the
work and payment of costs, the settling
parties will receive a covenant-not-to-
sue, subject to certain reservations.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the consent decrees.
Comments should be addressed to the
Assistant Attorney General,
Environment and Natural Resources
Division, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
20044-7611, and should refer to United
States v. County of Santa Clara, et al.,
D.]. Ref. No. 90-11-2-07048.

During the public comment period,
the consent decrees may be examined
on the following Department of Justice
Web-site, http:/www.usdoj.gov/enrd/
open.html. Copies of the consent
decrees may also be obtained by mail
from the Consent Decree Library, P.O.
Box 7611, U.S. Department of Justice,
Washington, DC 20044-7611, or by
faxing or e-mailing a request to Tonia
Fleetwood (tonia.fleetwood@usdoj.gov),
fax no. (202) 514-0097, phone
confirmation number (202) 514-1547. In
requesting a copy, please enclose a
check in the amount of $34.00 (25 cents
per page reproduction cost) payable to
the U.S. Treasury, for the work consent
decree ($11.25 for a copy without
attachments), and $6.00 for a copy of the
costs decree.

W. Benjamin Fisherow,

Deputy Chief, Environmental Enforcement
Section, Environment and Natural Resources
Division.

[FR Doc. 05-15377 Filed 8—3-05; 8:45 am]
BILLING CODE 4410-15-M

NATIONAL PRISON RAPE
ELIMINATION COMMISSION

Notice of Meeting; Public
Announcement; Sunshine Act Meeting

Pursuant to the Prison Rape
Elimination Act of 2003 (Pub. L. 108—
79) [42 U.S.C 15601, et seq.].
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AGENCY HOLDING MEETING: National
Prison Rape Elimination Commission.

DATE AND TIME: 9:30 a.m. on Friday,
August 19, 2005.

PLACE: Ceremonial Courtroom, United
States District Court for the Northern
District of California, Nineteenth floor,
Phillip Burton Federal Building and
United States Courthouse, 450 Golden
Gate Avenue, San Francisco, California
94102.

STATUS: Open—Public Hearing.
MATTERS CONSIDERED: The victimization
of vulnerable prisoners, including
youth, gay, and mentally ill inmates.
Survivors will testify about having been
sexually assaulted while incarcerated,
and expert witnesses will discuss the
victimizing of vulnerable inmates.
AGENCY CONTACT: L. Jackson Thomas II,
Acting Executive Director, National
Prison Rape Elimination Commission,
(202) 616—9052.

Dated: August 1, 2005.
L. Jackson Thomas II,

Acting Executive Director, National Prison
Rape Elimination Commission.

[FR Doc. 05-15548 Filed 8—2—05; 3:01 pm]
BILLING CODE 4410-18-P

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-219]

Amergen Energy Company, LLC;
Notice of Receipt and Availability of
Application for Renewal of Oyster
Creek Nuclear Generating Station,
Facility Operating License No. Dpr-16,
for an Additional 20-Year Period

The U.S. Nuclear Regulatory
Commission (NRC or Commission) has
received an application, dated July 22,
2005, from AmerGen Energy Company,
LLC, filed pursuant to Section 104b
(DPR-16) of the Atomic Energy Act of
1954, as amended, and 10 CFR Part 54,
to renew the operating license for the
Opyster Creek Nuclear Generating
Station. Renewal of the license would
authorize the applicant to operate the
facility for an additional 20-year period
beyond the period specified in the
current operating license. The current
operating license for the Oyster Creek
Nuclear Generating Station (DPR-16)
expires on April 9, 2009. The Oyster
Creek Nuclear Generating Station is a
Boiling Water Reactor designed by
General Electric. The unit is located
near Forked River, NJ. The acceptability
of the tendered application for
docketing, and other matters including
an opportunity to request a hearing, will

be the subject of subsequent Federal
Register notices.

Copies of the application are available
for public inspection at the
Commission’s Public Document Room
(PDR), located at One White Flint North,
11555 Rockville Pike (first floor),
Rockville, Maryland, 20582 or
electronically from the NRC’s
Agencywide Documents Access and
Management System (ADAMS) Public
Electronic Reading Room under
accession number ML052080172. The
ADAMS Public Electronic Reading
Room is accessible from the NRC’s Web
site at http://www.nrc.gov/reading-rm/
adams.html. In addition, the application
is available at http://www.nrc.gov/
reactors/operating/licensing/renewal/
applications.html, on the NRC’s Web
page, while the application is under
review. Persons who do not have access
to ADAMS or who encounter problems
in accessing the documents located in
ADAMS should contact the NRC’s PDR
Reference staff at 1-800-397—4209,
extension 301-415—-4737, or by e-mail to
pdr@nrc.gov.

A copy of the license renewal
application for the Oyster Creek Nuclear
Generating Station is also available to
local residents near the Oyster Creek
Nuclear Generating Station at the Lacey
Public Library, 10 East Lacey Road,
Forked River, NJ 08731.

Dated at Rockville, Maryland, this 29th day
of July, 2005.

For the Nuclear Regulatory Commission.
Samson S. Lee,

Acting Program Director, License Renewal
and Environmental Impacts Program,
Division of Regulatory Improvement
Programs, Office of Nuclear Reactor
Regulation.

[FR Doc. E5-4146 Filed 8-3—05; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[Docket No. 72-60]

Carolina Power and Light Company;
H.B. Robinson Independent Spent Fuel
Storage Installation; Environmental
Assessment and Finding of No
Significant Impact

The U.S. Nuclear Regulatory
Commission (NRC or Commission) is
considering issuance of an exemption to
Progress Energy Carolinas, Inc. also
known as Carolina Power & Light
Company (CP&L or licensee), pursuant
to 10 CFR 72.7, from specific provisions
of 10 CFR 72.212(a)(2),
72.212(b)(2)(i)(A), 72.212(b)(7), and
72.214. The licensee wants to use the
Transnuclear, Inc. (TN) NUHOMS

Storage System, Certificate of
Compliance No. 1004 (CoC or
Certificate) Amendment No. 8 (24PTH
DCS), to store spent nuclear fuel under
a general license in an Independent
Spent Fuel Storage Installation (ISFSI)
associated with the operation of the H.
B. Robinson Steam Electric Plant, Unit
No. 2 (HBRSEP2), located in Darlington
County, South Carolina. The requested
exemption would allow CP&L to use the
TN NUHOMS®-24PTH system with
revised transfer cask/dry shielded
canister (TC/DSC) handling and lifting
height specifications prior to
completion of the proposed TN
NUHOMS CoC Amendment No. 8
rulemaking.

Environmental Assessment (EA)

Identification of Proposed Action: The
proposed action would exempt CP&L
from the requirements of 10 CFR
72.212(a)(2), 72.212(b)(2)(i)(A),
72.212(b)(7), and 72.214 and enable
CP&L to use the TN NUHOMS®-24PTH
cask design with modifications at
HBRSEP2. These regulations
specifically require storage in casks
approved under the provisions of 10
CFR Part 72 and compliance with the
conditions set forth in the CoC for each
dry spent fuel storage cask used by an
ISFSI general licensee. The TN
NUHOMS® CoC provides requirements,
conditions, and operating limits in
Attachment A, Technical Specifications.
The proposed action would exempt
CP&L from the requirements of 10 CFR
72.212(a)(2) and 72.214 enabling the
licensee to store fuel in the TN
NUHOMS®-24PTH DSC system prior to
the effective date of the final rule
change for the Amendment No. 8
approving the issuance of this amended
CoC. The proposed action would also
exempt CP&L from the requirements of
10 CFR 72.212(b)(2)(i)(A) and
72.212(b(7) to allow lifting and handling
a loaded TC/DSC above the height limit
in the proposed Amendment No. 8.
Specifically, the exemption would be
from the requirement to limit the lift
height of a loaded TC/DSC to 80 inches
when outside the spent fuel pool
building. In lieu of this requirement,
CP&L stated that the TC/DSC will not be
lifted higher than 80 inches when not
being handled by devices that meet the
existing 10 CFR Part 50 license heavy
load requirements.

Additionally, TN identified an issue
in the proposed Amendment No. 8 CoC
that resulted in a need for clarification
to the proposed technical specifications
in regard to thermal loading patterns
and transit times for the 24PTH DSC.
CP&L stated that a limit of 1.3 kilowatts
decay heat level per fuel assembly will
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be imposed to ensure cask loadings are
bounded by the analyses supporting the
proposed Amendment No. 8. Further,
the NRC staff identified an issue in the
proposed Amendment No. 8 CoC related
to the potential for air (oxygen) to come
in contact with spent fuel during DSC
draining and vacuum drying evolutions.
CP&L committed to implementing
procedural controls to ensure that (1)
only nitrogen or helium is used for
blowdown during vacuum drying
evolutions, and (2) when draining water
from the DSC at or below the level of the
fuel cladding, a nitrogen cover will be
used. CP&L requested that the
exemptions remain in effect for 90 days
following the effective date of the final
rule change to 10 CFR 72.214 to
incorporate TN CoC No. 1004,
Amendment No. 8. The proposed action
would allow CP&L to use the —24PTH
system as described in the TN
NUHOMS® CoC amendment requests
currently under staff review and subject
to the commitments made by CP&L with
respect to the issues that have been
identified in the proposed CoC for TN
NUHOMS® Amendment No. 8.

The proposed action is in accordance
with the licensee’s request for
exemption dated June 13, 2005, as
supplemented July 20, 2005.

Need for the Proposed Action: The
proposed action is needed because
CP&L plans to initiate the transfer of the
HBRSEP?2 spent fuel pool contents to
the ISFSI in August 2005. The fuel
transfer campaign was scheduled to
begin in late July 2005. The licensee has
planned its dry fuel campaign to
support the HBRSEP2 Refuel Outage 23
(RO-23), currently scheduled to begin
on September 17, 2005. The licensee
stated that the exemption is requested to
maintain the ability to offload a full core
of 157 fuel assemblies upon restart from
RO-23 in October 2005.

Additionally, if no fuel is transferred
to dry storage prior to the start of RO—
23, there would be insufficient space in
the spent fuel pool for the 56 new fuel
assemblies that will be loaded into the
reactor core during RO-23. This would
complicate the fuel handling evolutions
required for core reload during the
outage. The proposed action is
necessary because the 10 CFR 72.214
rulemaking to implement the TN
NUHOMS® CoC Amendment No. 8 is
not projected for completion until late
Fall 2005, which will not support the
HBRSEP?2 fuel transfer and dry cask
storage loading schedule.

Environmental Impacts of the
Proposed Action: The NRC has
completed its evaluation of the
proposed action and concludes that
there will be no significant

environmental impact if the exemptions
are granted. The staff reviewed the
analyses provided in the TN NUHOMS
amendment applications addressing the
NUHOMS® —-24PTH, —32PT, and
—24PHB systems. Included in those
applications were TC/DSC lifting and
handling height technical specification
revisions. The staff has completed
Safety Evaluation Reports (SERs)
associated with reviews of the
applications. The SER for the TN
NUHOMS® —24PTH system
documenting the staff’s safety findings
and conclusions was published in the
Federal Register on May 25, 2005. The
SER documenting the staff’s safety
finding associated with the lifting and
handling height restriction revision was
included as an enclosure to the letter to
U. B. Chopra, dated March 30, 2005.

The thermal loading pattern issue
identified by TN was reviewed by the
staff and found to be acceptable, with a
1.3 kW per assembly decay heat limit.
The staff-identified issue regarding
spent fuel in an oxidizing environment
was reviewed and found acceptable
provided the spent fuel environment for
short term operations, draining and
vacuum drying, is limited to an inert
atmosphere (nitrogen or helium). The
staff agrees that both CP&L
commitments, regarding the decay heat
limit per fuel assembly and the limiting
of blowdown and draining evolutions to
an environment of nitrogen or helium,
will maintain safety regarding fuel
loading and transfer operations. The
NRC concludes that there is reasonable
assurance that the proposed exemptions
have no impact on off-site doses.

The potential environmental impact
of using the NUHOMS® system was
initially presented in the Environmental
Assessment (EA) for the Final Rule to
add the TN Standardized NUHOMS®
Horizontal Modular Storage System for
Irradiated Nuclear Fuel to the list of
approved spent fuel storage casks in 10
CFR 72.214 (59 FR 65898, dated
December 22, 1994). The potential
environmental impact of using the
NUHOMS® —24PTH system was
initially presented in the Environmental
Assessment (EA) for the direct final rule
to add the 24PTH system to the
Standardized NUHOMS® system,
Amendment No. 8 (70 FR 29931, dated
May 25, 2005). The TN —24PTH, —-32PT,
and —24PHB systems do not increase the
probability or consequences of
accidents, no changes are being made in
the types of any effluents that may be
released offsite, and there is no
significant increase in occupational or
public radiation exposure. Therefore,
there are no significant radiological

environmental impacts associated with
the proposed action.

With regard to potential
nonradiological impacts, the proposed
action does not have a potential to affect
any historic sites. It does not affect
nonradiological plant effluents and has
no other environmental impact.
Therefore, there are no significant
nonradiological environmental impacts
associated with the proposed action.

Accordingly, the NRC concludes that
there are no significant environmental
impacts associated with the proposed
action.

Alternative to the Proposed Action:
Since there is no significant
environmental impact associated with
the proposed action, alternatives with
equal or greater environmental impact
were not evaluated. As an alternative to
the proposed action, the staff considered
denial of the proposed action. Denial of
the exemption would result in no
change in current environmental
impact.

Agencies and Persons Consulted: This
exemption request was discussed with
Mr. Henry Porter, Assistant Director of
the Division of Waste Management,
Department of Health and
Environmental Control, for the State of
South Carolina, on July 13, and July 27,
2005. He stated that the State had no
comments on the technical aspects of
the exemption. The NRC staff has
determined that a consultation under
Section 7 of the Endangered Species Act
is not required because the proposed
action will not affect listed species or
critical habitat. The NRC staff has also
determined that the proposed action is
not a type of activity having the
potential to cause effects on historic
properties. Therefore, no further
consultation is required under Section
106 of the National Historic
Preservation Act.

Finding of No Significant Impact

The environmental impacts of the
proposed action have been reviewed in
accordance with the requirements set
forth in 10 CFR Part 51. Based upon the
foregoing Environmental Assessment,
the Commission finds that the proposed
action of granting the exemption from
specific provisions of 10 CFR
72.212(a)(2), 72.212(b)(2)({)(A),
72.212(b)(7), and 10 CFR 72.214, to
allow CP&L to use a modified version of
the proposed CoC No. 1004,
Amendment No. 8, subject to
conditions, will not significantly impact
the quality of the human environment.
Accordingly, the Commission has
determined that an environmental
impact statement for the proposed
exemption is not warranted.
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In accordance with 10 CFR 2.390 of
NRC'’s “Rules of Practice,” final NRC
records and documents regarding this
proposed action are publically available
in the records component of NRC’s
Agencywide Documents Access and
Management System (ADAMS). The
request for exemption dated June 13,
2005, and July 20, 2005, was docketed
under 10 CFR Part 72, Docket No. 72—
60. These documents may be inspected
at NRC’s Public Electronic Reading
Room at http://www.nrc.gov/reading-
rm/adams.html. These documents may
also be viewed electronically on the
public computers located at the NRC’s
Public Document Room (PDR), O1F21,
One White Flint North, 11555 Rockville
Pike, Rockville, MD 20852. The PDR
reproduction contractor will copy
documents for a fee. Persons who do not
have access to ADAMS or who
encounter problems in accessing the
documents located in ADAMS, should
contact the NRC PDR Reference staff by
telephone at 1-800-397—-4209 or (301)
415-4737, or by e-mail to pdr@nrc.gov.

Dated at Rockville, Maryland, this 29th day
of July, 2005.

For the Nuclear Regulatory Commission.
L. Raynard Wharton,

Project Manager, Spent Fuel Project Office,
Office of Nuclear Material Safety and
Safeguards.

[FR Doc. E5—4145 Filed 8—3-05; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-261]

Carolina Power and Light Company,
H.B. Robinson Steam Electric Plant,
Unit No. 2; Exemption

1.0 Background

Carolina Power & Light Company
(CP&L or the licensee) is the holder of
Renewed Facility Operating License No.
DPR-23, which authorizes operation of
the H. B. Robinson Steam Electric Plant,
Unit No. 2 (HBRSEP2). The license
provides, among other things, that the
facility is subject to all rules,
regulations, and orders of the Nuclear
Regulatory Commission (NRC, the
Commission) now or hereafter in effect.

The facility consists of a pressurized-
water reactor located in Darlington
County, South Carolina.

2.0 Request/Action

By letter dated February 22, 2005, as
supplemented by letters dated May 10,
July 6, and July 14, 2005, the licensee
submitted a request for an exemption
from the requirements of Title 10 of the

Code of Federal Regulations (10 CFR)
Section 50.68(b)(1) during the spent fuel
pool (SFP) activities related to the
underwater handling, loading, and
unloading of the dry shielded canister
(DSC) NUHOMS® —24PTH, as described
in proposed Amendment No. 8 to
Certificate of Compliance No. 1004
listed in 10 CFR 72.214 at HBRSEP2.

Section 50.68(b)(1) of 10 CFR sets
forth the following requirement that
must be met, in lieu of a monitoring
system capable of detecting criticality
events.

Plant procedures shall prohibit the
handling and storage at any one time of more
fuel assemblies than have been determined to
be safely subcritical under the most adverse
moderation conditions feasible by unborated
water.

The licensee is unable to satisfy the
above requirement for handling of the
Transnuclear (TN) NUHOMS®-24PTH
DSC authorized by 10 CFR Part 72 at
HBRSEP2. Section 50.12(a) allows
licensees to apply for an exemption
from the requirements of 10 CFR Part 50
if the application of the regulation is not
necessary to achieve the underlying
purpose of the rule and special
conditions are met. The licensee stated
in the application that compliance with
10 CFR 50.68(b)(1) is not necessary for
handling the TN NUHOMS®-24PTH
DSC system to achieve the underlying
purpose of the rule.

3.0 Discussion

Pursuant to 10 CFR 50.12, the
Commission may, upon application by
any interested person or upon its own
initiative, grant exemptions from the
requirements of 10 CFR Part 50 when (1)
the exemptions are authorized by law,
will not present an undue risk to public
health or safety, and are consistent with
the common defense and security; and
(2) when special circumstances are
present. Therefore, in determining the
acceptability of the licensee’s exemption
request, the staff has performed the
following regulatory, technical, and
legal evaluations to satisfy the
requirements of 10 CFR 50.12 for
granting the exemption.

3.1 Regulatory Evaluation

The HBRSEP2 Technical
Specifications (TS) currently permit the
licensee to store spent fuel assemblies in
high-density storage racks in its SFP. In
accordance with the provisions of 10
CFR 50.68(b)(4), the licensee takes
credit for soluble boron for criticality
control and ensures that the effective
multiplication factor (ker) of the SFP
does not exceed 0.95, if flooded with
borated water. Section 50.68(b)(4) of 10
CFR also requires that if credit is taken

for soluble boron, the ke must remain
below 1.0 (subcritical) if flooded with
unborated water. However, the licensee
is unable to satisfy the requirement to
maintain the keg below 1.0 (subcritical)
with unborated water, which is also the
requirement of 10 CFR 50.68(b)(1),
during cask handling operations in the
SFP. Therefore, the licensee’s request
for exemption from 10 CFR 50.68(b)(1)
proposes to permit the licensee to
perform spent fuel loading, unloading,
and handling operations related to dry
cask storage without being subcritical
under the most adverse moderation
conditions feasible by unborated water.

Title 10 of the Code of Federal
Regulations, Part 50, Appendix A,
“General Design Criteria (GDC) for
Nuclear Power Plants,” provides a list of
the minimum design requirements for
nuclear power plants. According to GDC
62, “Prevention of criticality in fuel
storage and handling,” the licensee
must limit the potential for criticality in
the fuel handling and storage system by
physical systems or processes.
HBRSEP2 was licensed prior to the
issuance of the GDC listed in 10 CFR 50,
Appendix A; therefore, GDC 62 is not
directly applicable. However, HBRSEP2
has committed to a plant-specific
version of the 1967 draft GDC as
discussed in its Updated Final Safety
Analysis Report (FSAR), Section 3.1.2.
The comparable GDC is Criterion 66,
“Prevention of Fuel Storage Criticality,”
that states: “Criticality in the new and
spent fuel storage pits shall be
prevented by physical systems or
processes. Such means as geometrically
safe configurations shall be emphasized
over procedural controls.”

Section 50.68 of 10 CFR Part 50,
“Criticality accident requirements,”
provides the NRC requirements for
maintaining subcritical conditions in
SFPs. Section 50.68 provides criticality
control requirements that, if satisfied,
ensure that an inadvertent criticality in
the SFP is an extremely unlikely event.
These requirements ensure that the
licensee has appropriately conservative
criticality margins during handling and
storage of spent fuel. Section 50.68(b)(1)
states, ‘““Plant procedures shall prohibit
the handling and storage at any one time
of more fuel assemblies than have been
determined to be safely subcritical
under the most adverse moderation
conditions feasible by unborated water.”
Specifically, 10 CFR 50.68(b)(1) ensures
that the licensee will maintain the pool
in a subcritical condition during
handling and storage operations without
crediting the soluble boron in the SFP
water.

The licensee is authorized under
general license to construct and operate
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an Independent Spent Fuel Storage
Installation (ISFSI) at HBRSEP2. The
ISFSI permits the licensee to store spent
fuel assemblies in large concrete dry
storage casks. As part of its ISFSI
loading campaigns, the licensee
transfers spent fuel assemblies to a DSC
in the cask pit area of the SFP. The
licensee performed criticality analyses
of the DSC fully loaded with fuel having
the highest permissible reactivity and
determined that a soluble boron credit
was necessary to ensure that the DSC
would remain subcritical in the SFP.
Since the licensee is unable to satisfy
the requirement of 10 CFR 50.68(b)(1) to
ensure subcritical conditions during
handling and storage of spent fuel
assemblies in the pool with unborated
water, the licensee identified the need
for an exemption from the 10 CFR
50.68(b)(1) requirement to support DSC
loading, unloading, and handling
operations without being subcritical
under the most adverse moderation
conditions feasible by unborated water.

The NRC staff evaluated the
possibility of an inadvertent criticality
of the spent nuclear fuel at HBRSEP2
during DSC loading, unloading, and
handling. The NRC staff has established
a set of acceptance criteria that, if met,
satisfy the underlying intent of 10 CFR
50.68(b)(1). In lieu of complying with 10
CFR 50.68(b)(1), the staff determined
that an inadvertent criticality accident is
unlikely to occur if the licensee meets
the following five criteria:

1. The cask criticality analyses are
based on the following conservative
assumptions:

a. All fuel assemblies in the cask are
unirradiated and at the highest
permissible enrichment,

b. Only 75 percent of the Boron-10 in
the fixed poison panel inserts is
credited,

c. No credit is taken for fuel-related
burnable absorbers, and

d. The cask is assumed to be flooded
with moderator at the temperature and
density corresponding to optimum
moderation.

2. The licensee’s ISFSI TS require the
soluble boron concentration to be equal
to or greater than the level assumed in
the criticality analysis, and surveillance
requirements necessitate the periodic
verification of the concentration both
prior to and during loading and
unloading operations.

3. Radiation monitors, as required by
GDC 63, “Monitoring Fuel and Waste
Storage,” are provided in fuel storage
and handling areas to detect excessive
radiation levels and to initiate
appropriate safety actions.

4. The quantity of other forms of
special nuclear material, such as

sources, detectors, etc., to be stored in
the cask will not increase the effective
multiplication factor above the limit
calculated in the criticality analysis.

5. Sufficient time exists for plant
personnel to identify and terminate a
boron dilution event prior to achieving
a critical boron concentration in the
DSC. To demonstrate that it can safely
identify and terminate a boron dilution
event, the licensee must provide the
following:

a. A plant-specific criticality analysis
to identify the critical boron
concentration in the cask based on the
highest reactivity loading pattern.

b. A plant-specific boron dilution
analysis to identify all potential dilution
pathways, their flowrates, and the time
necessary to reach a critical boron
concentration.

c. A description of all alarms and
indications available to promptly alert
operators of a boron dilution event.

d. A description of plant controls that
will be implemented to minimize the
potential for a boron dilution event.

e. A summary of operator training and
procedures that will be used to ensure
that operators can quickly identify and
terminate a boron dilution event.

On March 23, 2005, the NRC issued
Regulatory Issue Summary (RIS) 2005—
05, “Regulatory Issues Regarding
Criticality Analyses for Spent Fuel Pools
and Independent Spent Fuel Storage
Installations.” In RIS 2005-05, the NRC
identified an acceptable methodology
for demonstrating compliance with the
10 CFR 50.68(b)(1) requirements during
cask loading, unloading, and handling
operations in pressurized-water reactor
SFPs. The NRC staff has determined that
implementation of this methodology by
licensees will eliminate the need to
grant future exemptions for cask storage
and handling evolutions. However,
since the licensee submitted its
exemption request prior to issuance of
the RIS and identification of an NRC-
acceptable methodology for compliance
with the regulations, the NRC staff has
determined that it is still appropriate to
consider the exemption request.

3.2 Technical Evaluation

In determining the acceptability of the
licensee’s exemption request, the staff
reviewed three aspects of the licensee’s
analyses: (1) criticality analyses
submitted to support the ISFSI license
application and its exemption request,
(2) boron dilution analysis, and (3) legal
basis for approving the exemption. For
each of the aspects, the staff evaluated
whether the licensee’s analyses and
methodologies provide reasonable
assurance that adequate safety margins
are developed and can be maintained in

the HBRSEP2 SFP during loading of
spent fuel into canisters for dry cask
storage.

3.2.1 Criticality Analyses

For evaluation of the acceptability of
the licensee’s exemption request, the
NRC staff reviewed the criticality
analyses provided by the licensee in
support of its ISFSI license application.
First, the NRC staff reviewed the
methodology and assumptions used by
the licensee in its criticality analysis to
determine if Criterion 1 was satisfied.
The licensee stated that it took no credit
in the criticality analyses for burnup or
fuel-related burnable neutron absorbers.
The licensee also stated that all
assemblies were analyzed at the highest
permissible enrichment. Additionally,
the licensee stated that all criticality
analyses for a flooded DSC were
performed at temperatures and densities
of water corresponding to optimum
moderation conditions. Finally, the
licensee stated that it credited 90
percent of the Boron-10 content for the
fixed neutron absorber in the DSC.
NUREG-1536, “Standard Review Plan
for Dry Cask Storage System,” states that
“[flor a greater credit allowance [i.e.,
greater than 75 percent for fixed neutron
absorbers] special, comprehensive
fabrication tests capable of verifying the
presence and uniformity of the neutron
absorber are needed.”” As part of an
amendment to the Part 72 license for the
Transnuclear NUHOMS®-24PTH
design, the NRC staff reviewed and
accepted the results of additional data
supplied by the manufacturer that
demonstrated that a 90-percent credit
for the fixed neutron absorbers was
acceptable. These tests and
corresponding results are detailed in
Appendix P of the Standardized
NUHOMS® FSAR. Therefore, for the
purposes of this exemption, the staff
finds a 90-percent credit acceptable on
the basis that it has previously been
reviewed and approved by the NRC.
Subsequently, based on its review of the
criticality analyses and the information
submitted in its exemption request, the
NRC staff finds that the licensee has
satisfied Criterion 1.

Second, the NRC staff reviewed the
proposed HBRSEP2 ISFSI TS. The
licensee’s criticality analyses credit
soluble boron for reactivity control
during DSC loading, unloading, and
handling operations. Since the boron
concentration is a key safety component
necessary for ensuring subcritical
conditions in the pool, the licensee
must have a conservative ISFSI TS
capable of ensuring that sufficient
soluble boron is present to perform its
safety function. The ISFSI TS applicable
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to the NUHOMS®-24PTH DSC, and
attached to the Certificate of
Compliance No. 1004, contain the
requirements for the minimum soluble
boron concentration as a function of fuel
assembly class, DSC basket type, and
corresponding assembly average initial
enrichment values. In all cases, the
boron concentration required by the
ISFSI TS ensures that the kegr will be
below 0.95 for the analyzed loading
configuration. Additionally, the
licensee’s ISFSI TS contain surveillance
requirements that assure it will verify
the boron concentration is above the
required level both prior to and during
DSC loading, unloading, and handling
operations. Based on its review of the
HBRSEP2 ISFSI TS, the NRC staff finds
that the licensee has satisfied Criterion
2

Third, the NRC staff reviewed the
HBRSEP2 Updated FSAR and the
information provided by the licensee in
its exemption request to ensure that it
complies with GDC 63. GDC 63 requires
that licensees have radiation monitors
in fuel storage and associated handling
areas to detect conditions that may
result in a loss of residual heat removal
capability and excessive radiation levels
and initiate appropriate safety actions.
As previously described, HBRSEP2 was
licensed prior to the issuance of the
GDC listed in 10 CFR 50, Appendix A;
therefore, GDC 63 is not directly
applicable. However, HBRSEP2 has
committed to a plant-specific version of
the 1967 draft GDC as discussed in its
Updated FSAR, Section 3.1.2. The
comparable GDC is Criterion 18,
“Monitoring Fuel and Waste Storage,”
that states the following: ‘“Monitoring
and alarm instrumentation shall be
provided for fuel and waste storage and
associated handling areas for conditions
that might result in loss of capability to
remove decay heat and detect excessive
radiation levels.” The NRC staff
reviewed the HBRSEP2 Updated FSAR,
plant-specific GDC, and exemption
request to determine whether the
licensee had provided sufficient
information to demonstrate compliance
with the intent of GDC 63. In its
exemption request, the licensee stated
that an area radiation monitor is located
in the area of the SFP. Additionally,
station procedures specify appropriate
safety actions upon a high radiation
alarm, including evacuation of local
personnel, determination of cause, and
determination of potential low water
level in the SFP. In addition, personnel
working in the area of the SFP wear
individual, gamma-sensitive, electronic
alarming dosimeters that provide an
audible alarm should the dose or dose

rate exceed pre-established setpoints.
Based on its review of the exemption
request, the HBRSEP2 Updated FSAR,
and the licensee’s plant-specific GDC,
the NRC staff finds that the licensee has
satisfied Criterion 3.

Finally, as part of the criticality
analysis review, the NRC staff evaluated
the storage of non-fuel-related material
in a DSC. The NRC staff evaluated the
potential to increase the reactivity of a
DSC by loading it with materials other
than spent nuclear fuel and fuel debris.
The approved contents for storage in the
NUHOMS®-24PTH cask design are
listed in the HBRSEP2 ISFSI TS
Limiting Condition for Operation (LCO)
1.2.1 “Fuel Specifications.” This ISFSI
TS LCO restricts the contents of the DSC
to only fuels and non-fissile materials
irradiated at HBRSEP2. As such,
HBRSEP2 is prohibited from loading
other forms of special nuclear material,
such as sources, detectors, etc., in the
DSC. Therefore, the NRC staff
determined that the loading limitations
described in the HBRSEP2 ISFSI TS will
ensure that any authorized components
loaded in the DSCs will not result in a
reactivity increase. Based on its review
of the loading restrictions, the NRC staff
finds that the licensee has satisfied
Criterion 4.3.2.2.

Boron Dilution Analysis. Since the
licensee’s ISFSI application relies on
soluble boron to maintain subcritical
conditions within the DSCs during
loading, unloading, and handling
operations, the NRC staff reviewed the
licensee’s boron dilution analysis to
determine whether appropriate controls,
alarms, and procedures were available
to identify and terminate a boron
dilution accident prior to reaching a
critical boron concentration.

By letter dated October 25, 1996, the
NRC staff issued a safety evaluation on
licensing topical report WCAP-14416,
“Westinghouse Spent Fuel Rack
Criticality Analysis Methodology.” This
safety evaluation specified that the
following issues be evaluated for
applications involving soluble boron
credit: the events that could cause boron
dilution, the time available to detect and
mitigate each dilution event, the
potential for incomplete boron mixing,
and the adequacy of the boron
concentration surveillance interval.

The criticality analyses performed for
the NUHOMS®-24PTH DSC are
described in Section 6 of Appendix P of
the FSAR for the Standardized
NUHOMS® Horizontal Modular Storage
System for Irradiated Nuclear Fuel. For
this boron dilution evaluation, the
licensee employed the same criticality
analysis methods, models, and
assumptions. These HBRSEP2 criticality

calculations are based on the KENO V.a
code. The calculations determined the
minimum soluble boron concentration
required to maintain subcriticality (ke
<1.0) following a boron dilution event
in a NUHOMS®-24PTH DSC loaded
with fuel assemblies that bound the
HBRSEP2 fuel designs (Westinghouse
15 x 15 fuel). Both intact and damaged
fuel over the range of soluble boron
concentrations permitted for various
enrichments and basket types were
evaluated. The results of these
calculations for the bounding case
indicate that subcriticality is maintained
with 73 percent or more of the
minimum boron concentration levels
required in the ISFSI TS for all basket
types as a function of initial enrichment.

Calculations were performed by the
licensee to determine the time required
to dilute the SFP such that the boron
concentration is reduced from the
NUHOMS® TS (required boron
concentration for maintaining ke
<0.95) to a just subcritical boron
concentration (kes < 1.0) for fuel loaded
into a NUHOMS®-24PTH DSC.

The HBRSEP2 SFP is a large structure
filled with borated water that
completely covers the spent fuel
assemblies with more than 21 feet of
water above the top of the fuel racks and
the fuel cask. The cask lay down area is
not separated by any structure from the
remainder of the SFP. Thermal gradients
generated by stored fuel and operation
of the SFP cooling system will cause
significant mixing within the pool. The
licensee assumed that all unborated
water introduced from any uncontrolled
dilution source instantaneously mixes
with the water in the SFP (i.e., no
unborated water is lost prior to its
mixing with borated water). The
configuration of the pool and the mixing
of the coolant provide reasonable
assurance that this assumption is valid
for low to moderate dilution flow rates.

The volume of water in the SFP is
240,000 gallons. To reduce the boron
concentration by a factor of 0.73 from
the TS for kesr <0.95 and approach a ke
of 1.0 requires the addition of 75,530
gallons of unborated water. Three
examples of potential dilution sources
were identified by the licensee: a 2-gpm
flowrate from small failures or
misaligned valves that could occur in
the normal soluble boron control system
or related systems, the failure of the 2-
inch demineralized water header, and
the maximum credible dilution event
involving the rupture of a fire protection
system header.

To demonstrate that sufficient time
exists for plant personnel to identify
and terminate a boron dilution event,
the licensee provided a description of
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all alarms available to alert operators,
and plant procedures, administrative
controls, and training that will be
implemented in response to an alarm.
There is no automatic level control
system for the SFP; therefore, any large,
uncontrolled water addition would
cause the SFP to overflow. However, a
high level alarm in the control room
would alert personnel of a potential
boron dilution event when the water
level reaches the high level setpoint.

The highest uncontrolled dilution
flow rate was determined to be the fire
protection header on the SFP floor for
fire hose station 104. As stated in the
letter dated July 6, 2005, this fire
protection header will be isolated
during DSC loading and unloading to
preclude this as a source of
uncontrolled dilution to the SFP. The
licensee has revised DSC loading and
unloading procedures to include a
requirement to close the fire protection
system valve (FP—71) prior to placing
fuel in the DSC during loading and prior
to placing the loaded DSC back in the
SFP during unloading. This change has
resulted in the most limiting
uncontrolled dilution source being
identified as the assumed break of a 2-
inch demineralized water header, which
could cause a dilution flow of
approximately 103 gpm. No other single
source has been identified that would
exceed this dilution rate. Therefore, the
time to reach a critical boron
concentration, as provided by licensee,
is estimated to be 755 minutes.

In the case of the 103-gpm
demineralized water pipe rupture, there
would be no alarm from the
demineralized water system. However,
there would be available approximately
10 hours to isolate the leak once the SFP
high level alarm was received. This
analysis provides reasonable assurance
that dilution flows leading to pool
overflow would be detected and isolated
well before the critical boron
concentration could be reached from
credible dilution sources.

The licensee stated that plant
procedures do allow for continued
operation with the SFP high level alarm
illuminated. The licensee stated that
operating procedures had been revised
to specify that, if the SPF high level
alarm is illuminated and there is fuel in
the DSC in the SFP, then continuous
coverage to monitor the SFP water level
will be required. A local level indicator
is available in the SFP. The personnel
providing continuous coverage when
the SFP Hi Level Alarm is illuminated
or inoperable can use this indication to
detect possible dilution of the SFP. The
available time before criticality by
dilution is sufficient to allow

identification and termination of any
credible source of dilution.

When fuel is loaded in the DSC in the
SFP, boron analyses of the SFP water
are required at least once every 48 hours
per the TS. Small dilution flows may
not be readily identified by level
changes in the SFP due to operational
leakage through the pool liner and the
SFP cooling system. The licensee
determined that a dilution flow of 2
gpm would require approximately 26
days to dilute the boron concentration
of the SFP near to that calculated as the
critical boron concentration. Therefore,
the reduction in boron concentration
due to a dilution flowrate of 2 gpm
would be detected by the required boron
concentration surveillance well before a
significant dilution occurs.

To ensure that operators are capable
of identifying and terminating a boron
dilution event during DSC loading,
unloading, and handling operations,
operator training will be conducted.
This training will highlight the boron
concentration requirements for loading
the DSC, the potential for criticality
should boron concentration levels
decrease, and the need for timely
mitigating activities if a boron dilution
event occurs. Operators and other
personnel involved in the dry fuel
storage implementation will receive this
new training prior to loading of the first
DSC. Additionally, before each DSC
loading evolution, the crew involved in
performance of the work will receive a
pre-job briefing, where the need for
boron concentration control will be
discussed.

Based on the NRC staff’s review of the
licensee’s boron dilution analysis, the
NRC staff finds the licensee has
provided sufficient information to
demonstrate that an undetected and
uncorrected dilution from the TS-
required boron concentration to the
calculated critical boron concentration
is very unlikely. Based on its review of
the boron analysis and enhancements to
the operating procedures and operator
training program, the NRC staff finds the
licensee has satisfied Criterion 5.

Therefore, in conjunction with the
conservative assumptions used to
establish the TS-required boron
concentration and critical boron
concentration, the boron dilution
evaluation demonstrates that the
underlying intent of 10 CFR 50.68(b)(1)
is satisfied.

3.3 Legal Basis for the Exemption
3.3.1 Authorized by Law

This exemption results in changes to
the operation of the plant by allowing
the operation of the new dry fuel storage

facility and loading of the NUHOMS®—
24PTH DSC. As stated above, 10 CFR
50.12 allows the NRC to grant
exemptions from the requirements of 10
CFR Part 50. In addition, the granting of
the licensee’s exemption request will
not result in a violation of the Atomic
Energy Act of 1954, as amended, or the
intent of the Commission’s regulations.
Therefore, the exemption is authorized
by law.

3.3.2 No Undue Risk to Public Health
and Safety

The underlying purposes of 10 CFR
50.68(b)(1) is to ensure that adequate
controls are in place to ensure that the
handling and storage of fuel assemblies
is conducted in a manner such that the
fuel assemblies remain safely
subcritical. Based on the NRC staff’s
review of the licensee’s exemption
request, the licensee has demonstrated
that sufficient controls are in place to
provide reasonable assurance that there
is no undue risk to public health and
safety given conservative assumption in
the criticality analysis (criterion 1
above); surveillances periodically verify
the boron concentration before and
during loading and unloading (criterion
2 above); radiation monitoring
equipment is used to detect excessive
radiation and initiate appropriate
protective actions (criterion 3 above);
only fuel authorized by the ISFSI TS
will be loaded and stored in the ISFSI
(criterion 4 above); and boron dilution
events have been analyzed, and there
are sufficient monitoring capabilities
and time for the licensee to identify and
terminate a dilution event prior to
achieving a critical boron concentration
in the cask (criterion 5 above).
Therefore, the NRC staff concluded that
the underlying purpose of the rule has
been satisfied and that there is no undue
risk to public health and safety.

3.3.3 Consistent with Common
Defense and Security

This exemption results in changes to
the operation of the plant by allowing
the operation of the new dry fuel storage
facility and loading of the NUHOMS®—
24PTH DSC. This change to the fuel
assembly storage and handling in the
plant does not affect the national
defense strategy because the national
defense is maintained by resources
(hardware or software or other) that are
outside the plant and that have no direct
relation to plant operation. In addition,
loading spent fuel into the NUHOMS®—
24PTH DSC in the SFP does not affect
the ability of the licensee to defend the
plant against a terrorist attack.
Therefore, the common defense and
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security is not impacted by this
exemption request.

3.3.4 Special Circumstances

Pursuant to 10 CFR 50.12, ““Specific
Exemption,” the NRC staff reviewed the
licensee’s exemption request to
determine if the legal basis for granting
an exemption had been satisfied. With
regards to the six special circumstances
listed in 10 CFR 50.12(a)(2), the NRC
staff finds that the licensee’s exemption
request satisfies 50.12(a)(2)(ii),
“Application of the regulation in the
particular circumstances would not
serve the underlying purpose of the rule
or is not necessary to achieve the
underlying purpose of the rule.”
Specifically, the NRC staff concludes
that since the licensee has satisfied the
five criteria in Section 3.1 of this
exemption, the application of the rule is
not necessary to achieve its underlying
purpose in this particular case.

3.4 Summary

Based upon the review of the
licensee’s exemption request to credit
soluble boron during DSC loading,
unloading, and handling in the
HBRSEP2 SFP, the NRC staff concludes
that pursuant to 10 CFR 50.12(a)(2) the
licensee’s exemption request is
acceptable. However, the NRC staff
places the following limitations/
conditions on the approval of this
exemption:

1. This exemption is limited to the
loading, unloading, and handling of the
DSC for only the TN NUHOMS®-24PTH
at HBRSEP2.

2. This exemption is limited to the
loading, unloading, and handling in the
DSC at HBRSEP2 of Westinghouse 15 x
15 fuel assemblies that had maximum
initial, unirradiated U-235 enrichments
corresponding to the TS limitations in
LCO 1.2.1 for Amendment 8 to the
NUHOMS® —24PTH cask design.

4.0 Conclusion

Accordingly, the Commission has
determined that, pursuant to 10 CFR
50.12(a), the exemption is authorized by
law, will not present an undue risk to
the public health and safety, and is
consistent with the common defense
and security. Also, special
circumstances are present. Therefore,
the Commission hereby grants CP&L an
exemption from the requirements of 10
CFR 50.68(b)(1) for the loading,
unloading, and handling of the
components of the Transnuclear
NUHOMS®-24PTH dry cask storage
system at HBRSEP2. However, since the
licensee does not have an NRC-
approved methodology for evaluating
changes to the analyses or systems

supporting this exemption request, the
NRC staff’s approval of the exemption is
restricted to those specific design and
operating conditions described in the
licensee’s February 22, 2005, exemption
request. The licensee may not apply the
10 CFR 50.59 process for evaluating
changes to specific exemptions. Any
changes to the design or operation of (1)
the dry cask storage system, (2) the
spent fuel pool, (3) the fuel assemblies
to be stored, (4) the boron dilution
analyses, or (5) supporting procedures
and controls, regardless of whether they
are approved under the general Part 72
license or perceived to be conservative,
will invalidate this exemption. Upon
invalidation of the exemption, the
licensee will be required to comply with
NRC regulations prior to future cask
loadings.

Pursuant to 10 CFR 51.32, the
Commission has determined that the
granting of this exemption will not have
a significant effect on the quality of the
human environment (70 FR 43462). This
exemption is effective upon issuance.

Dated at Rockville, Maryland, this 27th day
of July 2005.

For the Nuclear Regulatory Commission.
Ledyard B. Marsh,

Director, Division of Licensing Project
Management, Office of Nuclear Reactor
Regulation.

[FR Doc. E5—4147 Filed 8-3-05; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[Docket Nos. 50-413 and 50-414]

Duke Energy Corporation, et al.;
Catawba Nuclear Station, Units 1 and
2; Notice of Consideration of Issuance
of Amendment to Renewed Facility
Operating Licenses, Proposed No
Significant Hazards Consideration
Determination, and Opportunity for a
Hearing

The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
is considering issuance of amendments
to Renewed Facility Operating License
Nos. NPF-35 and NPF-52 issued to
Duke Energy Corporation (the licensee)
for operation of the Catawba Nuclear
Station, Units 1 and 2, located in York
County, South Carolina.

The proposed amendment would
revise the Technical Specification 3.7.9,
“Standby Nuclear Service Water Pond
(SNSWP),” temperature limit from 91.5
°F to 95 °F.

Before issuance of the proposed
license amendment, the Commission
will have made findings required by the

Atomic Energy Act of 1954, as amended
(the Act), and the Commission’s
regulations.

The Commission has made a
proposed determination that the
amendment request involves no
significant hazards consideration. Under
the Commission’s regulations in Title 10
of the Code Of Federal Regulations (10
CFR), Section 50.92, this means that
operation of the facility in accordance
with the proposed amendment would
not (1) involve a significant increase in
the probability or consequences of an
accident previously evaluated; or (2)
create the possibility of a new or
different kind of accident from any
accident previously evaluated; or (3)
involve a significant reduction in a
margin of safety. As required by 10 CFR
50.91(a), the licensee has provided its
analysis of the issue of no significant
hazards consideration, which is
presented below:

1. Does operation of the facility in
accordance with the proposed amendment
involve a significant increase in the
probability or consequences of an accident
previously evaluated?

No.

This license amendment request proposes
a change to the SNSWP [Standby Nuclear
Service Water Pond] TS [Technical
Specification] requirement for maximum
temperature. The SNSWP is the safety related
ultimate heat sink utilized by the NSWS
[Nuclear Service Water System]. Neither the
NSWS nor the SNSWP is capable of initiating
an accident. Therefore, the probability of
initiation of any accident cannot be affected.
The technical evaluation provided in support
of this amendment request demonstrated that
with a maximum allowable SNSWP
temperature of 95 °F as specified in SR
3.7.9.2, the environmental qualification limit
for applicable safety related equipment is not
reached and the peak containment pressure
remains below the TS limit. This amendment
request does not involve any change to
previously analyzed dose analysis results.
The accident of interest from a dose
perspective is the Main Steam Line Break
Accident. The dose release path during this
accident is via steaming of the Reactor
Coolant System through the steam generator
power operated relief valves. The results of
this accident have been reviewed with the
revised SNSWP temperature limit and it has
been determined that the Reactor Coolant
System cooldown is terminated early enough
such that the dose analysis results are not
adversely impacted. Therefore, there is no
increase in any accident consequences.

2. Does operation of the facility in
accordance with the proposed amendment
create the possibility of a new or different
kind of accident from any accident
previously evaluated?

No.

This proposed amendment does not
involve addition, removal, or modification of
any plant system, structure, or component.
This change will not affect the operation of
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any plant system, structure, or components
as directed in plant procedures. Operation of
the facility in accordance with this
amendment does not create the possibility of
a new or different kind of accident from any
accident previously evaluated.

3. Does operation of the facility in
accordance with the proposed amendment
involve a significant reduction in the margin
of safety?

No.

Margin of safety is related to confidence in
the ability of the fission product barriers to
perform their design functions following any
of their design basis accidents. These barriers
include the fuel cladding, the Reactor
Coolant System, and the containment. The
proposed changes have no impact on fuel
cladding performance. In addition, Reactor
Coolant System performance (as determined
by its impact on dose analysis results)
continues to be acceptable as indicated
above. Finally, containment performance (as
determined by calculated containment peak
pressure) remains acceptable. Therefore, the
performance of these fission product barriers
either during normal plant operations or
following an accident will not be affected by
the changes associated with this license
amendment request. In addition, the
operation of the NSWS and the SNSWP
either during normal plant operations or
following an accident will not be adversely
impacted by implementation of the proposed
amendment.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination.

Normally, the Commission will not
issue the amendment until the
expiration of 60 days after the date of
publication of this notice. The
Commission may issue the license
amendment before expiration of the 60-
day period provided that its final
determination is that the amendment
involves no significant hazards
consideration. In addition, the
Commission may issue the amendment
prior to the expiration of the 30-day
comment period should circumstances
change during the 30-day comment
period such that failure to act in a
timely way would result, for example in
derating or shutdown of the facility.
Should the Commission take action
prior to the expiration of either the
comment period or the notice period, it
will publish in the Federal Register a
notice of issuance. Should the

Commission make a final No Significant
Hazards Consideration Determination,
any hearing will take place after
issuance. The Commission expects that
the need to take this action will occur
very infrequently.

Written comments may be submitted
by mail to the Chief, Rules and
Directives Branch, Division of
Administrative Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, and should cite the publication
date and page number of this Federal
Register notice. Written comments may
also be delivered to Room 6D59, Two
White Flint North, 11545 Rockville
Pike, Rockville, Maryland, from 7:30
a.m. to 4:15 p.m. Federal workdays.
Documents may be examined, and/or
copied for a fee, at the NRC’s Public
Document Room (PDR), located at One
White Flint North, Public File Area O1
F21, 11555 Rockville Pike (first floor),
Rockville, Maryland.

The filing of requests for hearing and
petitions for leave to intervene is
discussed below.

Within 60 days after the date of
publication of this notice, the licensee
may file a request for a hearing with
respect to issuance of the amendment to
the subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written request
for a hearing and a petition for leave to
intervene. Requests for a hearing and a
petition for leave to intervene shall be
filed in accordance with the
Commission’s “Rules of Practice for
Domestic Licensing Proceedings” in 10
CFR Part 2. Interested persons should
consult a current copy of 10 CFR 2.309,
which is available at the Commission’s
PDR, located at One White Flint North,
Public File Area O1F21, 11555
Rockville Pike (first floor), Rockville,
Maryland. Publicly available records
will be accessible from the Agencywide
Documents Access and Management
System’s (ADAMS) Public Electronic
Reading Room on the Internet at the
NRC Web site, http://www.nrc.gov/
reading-rm/doc-collections/cfr/. If a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or a presiding
officer designated by the Commission or
by the Chief Administrative Judge of the
Atomic Safety and Licensing Board
Panel, will rule on the request and/or
petition; and the Secretary or the Chief
Administrative Judge of the Atomic
Safety and Licensing Board will issue a
notice of a hearing or an appropriate
order.

As required by 10 CFR 2.309, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following general requirements: (1) The
name, address and telephone number of
the requestor or petitioner; (2) the
nature of the requestor’s/petitioner’s
right under the Act to be made a party
to the proceeding; (3) the nature and
extent of the requestor’s/petitioner’s
property, financial, or other interest in
the proceeding; and (4) the possible
effect of any decision or order which
may be entered in the proceeding on the
requestors/petitioner’s interest. The
petition must also identify the specific
contentions which the petitioner/
requestor seeks to have litigated at the
proceeding.

Each contention must consist of a
specific statement of the issue of law or
fact to be raised or controverted. In
addition, the petitioner/requestor shall
provide a brief explanation of the bases
for the contention and a concise
statement of the alleged facts or expert
opinion which support the contention
and on which the petitioner intends to
rely in proving the contention at the
hearing. The petitioner/requestor must
also provide references to those specific
sources and documents of which the
petitioner is aware and on which the
petitioner intends to rely to establish
those facts or expert opinion. The
petition must include sufficient
information to show that a genuine
dispute exists with the applicant on a
material issue of law or fact.
Contentions shall be limited to matters
within the scope of the amendment
under consideration. The contention
must be one which, if proven, would
entitle the petitioner to relief. A
petitioner/requestor who fails to satisfy
these requirements with respect to at
least one contention will not be
permitted to participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held. If the final
determination is that the amendment
request involves no significant hazards
consideration, the Commission may
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issue the amendment and make it
immediately effective, notwithstanding
the request for a hearing. Any hearing
held would take place after issuance of
the amendment. If the final
determination is that the amendment
request involves a significant hazards
consideration, any hearing held would
take place before the issuance of any
amendment.

Nontimely requests and/or petitions
and contentions will not be entertained
absent a determination by the
Commission or the presiding officer of
the Atomic Safety and Licensing Board
that the petition, request and/or the
contentions should be granted based on
a balancing of the factors specified in 10
CFR 2.309(c)(1)(i)—(viii).

A request for a hearing or a petition
for leave to intervene must be filed by:
(1) First class mail addressed to the
Office of the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemaking and
Adjudications Staff; (2) courier, express
mail, and expedited delivery services:
Office of the Secretary, Sixteenth Floor,
One White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852,
Attention: Rulemaking and
Adjudications Staff; (3) E-mail
addressed to the Office of the Secretary,
U.S. Nuclear Regulatory Commission,
hearingdocket@nrc.gov; or (4) facsimile
transmission addressed to the Office of
the Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC,
Attention: Rulemakings and
Adjudications Staff at (301) 415-1101,
verification number is (301) 415-1966.
A copy of the request for hearing and
petition for leave to intervene should
also be sent to the Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, and it is requested that copies be
transmitted either by means of facsimile
transmission to 301-415-3725 or by e-
mail to OGCMailCenter@nrc.gov. A copy
of the request for hearing and petition
for leave to intervene should also be
sent to Ms. Anne Cottingham, Esquire,
Winston and Strawn LLP, 1700 K Street,
NW, Washington, DC 20006, attorney
for the licensee.

For further details with respect to this
action, see the application for
amendment dated July 25, 2005, which
is available for public inspection at the
Commission’s PDR, located at One
White Flint North, File Public Area O1
F21, 11555 Rockville Pike (first floor),
Rockville, Maryland. Publicly available
records will be accessible from the
Agencywide Documents Access and
Management System’s (ADAMS) Public
Electronic Reading Room on the Internet

at the NRC Web site, http://
www.nrc.gov/reading-rm/adams.html.
Persons who do not have access to
ADAMS or who encounter problems in
accessing the documents located in
ADAMS, should contact the NRC PDR
Reference staff by telephone at 1-800-
397-4209, 301-415-4737, or by e-mail
to pdr@nrc.gov.

Dated at Rockville, Maryland, this 29th day
of July 2005.

For the Nuclear Regulatory Commission.
Sean E. Peters,
Project Manager, Section 1, Project
Directorate II, Division of Licensing Project
Management, Office of Nuclear Reactor
Regulation.
[FR Doc. E5—4143 Filed 8-3-05; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[EA—05-007]

Certain Licensees Authorized To
Possess and Transfer Iltems
Containing Radioactive Material
Quantities of Concern; Order Imposing
Additional Security Measures
(Effective Immediately)

The Licensees identified in
Attachment A to this Order hold
licenses issued by the U.S. Nuclear
Regulatory Commission (NRC or
Commission) or an Agreement State, in
accordance with the Atomic Energy Act
of 1954, as amended, and 10 CFR parts
50, 70 and 71, or equivalent Agreement
State regulations. The licenses authorize
them to possess and transfer items
containing radioactive material
quantities of concern. This Order is
being issued to all such Licensees who
may transport radioactive material
quantities of concern under the NRC’s
authority to protect the common defense
and security, which has not been
relinquished to the Agreement States.
The Orders require compliance with
specific additional security measures to
enhance the security for transport of
certain radioactive material quantities of
concern.

On September 11, 2001, terrorists
simultaneously attacked targets in New
York, NY, and Washington, DC,
utilizing large commercial aircraft as
weapons. In response to the attacks and
intelligence information subsequently
obtained, the Commission issued a
number of Safeguards and Threat
Advisories to Licensees in order to
strengthen Licensees’ capabilities and
readiness to respond to a potential
attack on this regulated activity. The
Commission has also communicated

with other Federal, State and local
government agencies and industry
representatives to discuss and evaluate
the current threat environment in order
to assess the adequacy of the current
security measures. In addition, the
Commission commenced a
comprehensive review of its safeguards
and security programs and
requirements.

As aresult of its initial consideration
of current safeguards and security
requirements, as well as a review of
information provided by the intelligence
community, the Commission has
determined that certain security
measures are required to be
implemented by Licensees as prudent,
interim measures to address the current
threat environment in a consistent
manner. Therefore, the Commission is
imposing requirements, as set forth in
Attachment B 1 of this Order, on all
Licensees identified in Attachment A of
this Order. These additional security
measures, which supplement existing
regulatory requirements, will provide
the Commission with reasonable
assurance that the common defense and
security continue to be adequately
protected in the current threat
environment. These additional security
measures will remain in effect until the
Commission determines otherwise.

The Commission recognizes that
Licensees may have already initiated
many of the measures set forth in
Attachment B to this Order in response
to previously issued Safeguards and
Threat Advisories or on their own. It is
also recognized that some measures may
not be possible or necessary for all
shipments of radioactive material
quantities of concern, or may need to be
tailored to accommodate the Licensees’
specific circumstances to achieve the
intended objectives and avoid any
unforeseen effect on the safe transport of
radioactive material quantities of
concern.

Although the security measures
implemented by Licensees in response
to the Safeguards and Threat Advisories
have been adequate to provide
reasonable assurance of adequate
protection of common defense and
security, in light of the continuing threat
environment, the Commission
concludes that the security measures
must be embodied in an Order,
consistent with the established
regulatory framework. The Commission
has determined that the security
measures contained in Attachment B of
this Order contains Safeguards
Information and will not be released to

1 Attachment B contains Safeguards Information
and will not be released to the public.
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the public as per Order entitled,
“Issuance of Order Imposing
Requirements for Protecting Certain
Safeguards Information,” issued on
November 5, 2004.”” To provide
assurance that Licensees are
implementing prudent measures to
achieve a consistent level of protection
to address the current threat
environment, all licensees identified in
Attachment A to this Order shall
implement the requirements identified
in Attachment B to this Order. In
addition, pursuant to 10 CFR 2.202, I
find that in light of the common defense
and security matters identified above,
which warrant the issuance of this
Order, the public health and safety
require that this Order be immediately
effective.

Accordingly, pursuant to Sections 53,
63, 81, 103, 104, 161b, 161i, 1610, 182
and 186 of the Atomic Energy Act of
1954, as amended, and the
Commission’s regulations in 10 CFR
2.202 and 10 CFR Parts 50, 70 and 71,
it is hereby ordered, effective
immediately, that all licensees
identified in attachment A to this order
shall comply with the following:

A. All Licensees shall,
notwithstanding the provisions of any
Commission or Agreement State
regulation or license to the contrary,
comply with the requirements described
in Attachment B to this Order. The
Licensees shall immediately start
implementation of the requirements in
Attachment B to the Order and shall
complete implementation by January 17,
2006, or before the licensee’s next
shipment after the 180 day
implementation period of this Order.
This Order supersedes the additional
transportation security measures
prescribed in the Manufacturer’s and
Distributor’s Order issued January 12,
2004.

B. 1. All Licensees shall, within
twenty (20) days of the date of this
Order, notify the Commission, (1) if they
are unable to comply with any of the
requirements described in Attachment
B, (2) if compliance with any of the
requirements is unnecessary in their
specific circumstances, or (3) if
implementation of any of the
requirements would cause the Licensee
to be in violation of the provisions of
any Commission or Agreement State
regulation or its license. The
notification shall provide the Licensees’
justification for seeking relief from or
variation of any specific requirement.

2. Any Licensee that considers that
implementation of any of the
requirements described in Attachment B
to this Order would adversely impact
the safe transport of radioactive material

quantities of concern must notify the
Commission, within twenty (20) days of
this Order, of the adverse safety impact,
the basis for its determination that the
requirement has an adverse safety
impact, and either a proposal for
achieving the same objectives specified
in the Attachment B requirement in
question, or a schedule for modifying
the activity to address the adverse safety
condition. If neither approach is
appropriate, the Licensee must
supplement its response to Condition
B.1 of this Order to identify the
condition as a requirement with which
it cannot comply, with attendant
justifications as required in Condition
B.1.

C. All Licensees shall report to the
Commission when they have achieved
full compliance with the requirements
described in Attachment B.

D. Notwithstanding any provisions of
the Commission’s or an Agreement
State’s regulations to the contrary, all
measures implemented or actions taken
in response to this order shall be
maintained until the Commission
determines otherwise.

Licensee responses to Conditions B.1,
B.2, and C above shall be submitted to
the Document Control Desk, ATTN:
Director, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555. In
addition, Licensee submittals that
contain sensitive security related
information shall be properly marked
and handled in accordance with
Licensees’ Safeguards Information or
Safeguards Information—Modified
Handling program.

The Director, Office of Nuclear
Reactor Regulation may, in writing,
relax or rescind any of the above
conditions upon demonstration by the
Licensee of good cause.

In accordance with 10 CFR 2.202, the
Licensee must, and any other person
adversely affected by this Order may,
submit an answer to this Order, and
may request a hearing on this Order,
within twenty (20) days of the date of
this Order. Where good cause is shown,
consideration will be given to extending
the time to request a hearing. A request
for extension of time in which to submit
an answer or request a hearing must be
made in writing to the Director, Office
of Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, and include a
statement of good cause for the
extension. The answer may consent to
this Order. Unless the answer consents
to this Order, the answer shall, in
writing and under oath or affirmation,
specifically set forth the matters of fact
and law on which the Licensee or other

person adversely affected relies and the
reasons as to why the Order should not
have been issued. Any answer or
request for a hearing shall be submitted
to the Secretary, Office of the Secretary
of the Commission, U.S. Nuclear
Regulatory Commission, ATTN:
Rulemakings and Adjudications Staff,
Washington, DC 20555. Copies also
shall be sent to the Director, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, to the Assistant
General Counsel for Materials Litigation
and Enforcement, to the Office of
Enforcement at the same address, to the
Regional Administrator for NRC Region
L, IL, I, or IV, at the respective
addresses specified in Appendix A to 10
CFR Part 73, appropriate for the specific
facility, and to the Licensee if the
answer or hearing request is by a person
other than the Licensee. Because of
possible disruptions in delivery of mail
to United States Government offices, it
is requested that answers and requests
for hearing be transmitted to the
Secretary of the Commission either by
means of facsimile transmission to 301-
415-1101 or by e-mail to
hearingdocket@nrc.gov and also to the
Office of the General Counsel either by
means of facsimile to 301-415-3725 or
by e-mail to OGCMailCenter@nrc.gov. If
a person other than the Licensee
requests a hearing, that person shall set
forth with particularity the manner in
which his interest is adversely affected
by this Order and shall address the
criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by the
Licensee or a person whose interest is
adversely affected, the Commission will
issue an Order designating the time and
place of any hearing. If a hearing is held,
the issue to be considered at such
hearing shall be whether this Order
should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), the
Licensee, may, in addition to
demanding a hearing, at the time the
answer is filed or sooner, move the
presiding officer to set aside the
immediate effectiveness of the Order on
the ground that the Order, including the
need for immediate effectiveness, is not
based on adequate evidence but on mere
suspicion, unfounded allegations, or
€ITor.

In the absence of any request for
hearing, or written approval of an
extension of time in which to request a
hearing, the provisions specified in
Section III above shall be final twenty
(20) days from the date of this Order
without further order or proceedings. If
an extension of time for requesting a
hearing has been approved, the
provisions specified in Section III shall
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be final when the extension expires if a
hearing request has not been received.
An answer or a request for hearing shall
not stay the immediate effectiveness of
this order.

Dated this 19th day of July 2005.
For The Nuclear Regulatory Commission.
J.E. Dyer,

Director, Office of Nuclear Reactor
Regulation.

Attachment A—List of Licensees
Research and Test Reactor Licensees

Mr. Ray Tsukimura, President, Aerotest
Operations Inc., 3455 Fostoria Way,
San Ramon, CA 94583

Mr. Stephen I. Miller, Reactor Facility
Director, Armed Forces Radiobiology
Research Institute, Naval Medical
Center 8901 Wisconsin Ave.,
Bethesda, MD 20889-5603

Mr. Howard C. Aderhold, Director,
Ward Center for Nuclear Sciences,
Cornell University, 112 Ward
Laboratory, Ithaca, NY 14853

Mr. Ward L. Rigot, Facility Director and
Reactor Supervisor, Dow Chemical
Company, 1602 Building, Midland,
MI 48674

Dr. Keith E. Asmussen, General Atomics
3550 General Atomics Court, San
Diego, CA 92121-1122

Mr. David Turner, Vallecitos Nuclear
Center, General Electric Company,
6705 Vallecitos Road, Sunol, CA
94586

Dr. John S. Bennion, Reactor Manager/
Supervisor, Idaho State University,
P.O. Box 8060, Pocatello, ID 83209

Mr. Michael Whaley, Manager, KSU
Nuclear Reactor Facility 112 Ward
Hall, Kansas State University,
Manhattan, KS 66506—-5204

Dr. John Bernard, Director of Reactor
Operations, Nuclear Reactor
Laboratory, Massachusetts Institute of
Technology 138 Albany Street, Mail
Stop NW 12-208, Cambridge, MA
02139

Mr. Andrew Cook, Nuclear Reactor
Program, North Carolina State
University, 2500 Stinson Drive,
Raleigh, NC 27695

Dr. Seymour H. Weiss, NIST Center for
Neutron Research, National Institute
of Standards and Technology, U.S.
Department of Commerce, 100 Bureau
Drive, Stop 8561, Gaithersburg, MD
20899-8561

Mr. Gerald D. Wicks, Nuclear Reactor
Program, North Carolina State
University, 2500 Stinson Drive,
Raleigh, NC 27695

Mr. Andrew C. Kauffman, The Ohio
State University Nuclear Reactor
Laboratory, 1298 Kinnear Road,
Columbus OH, 43212-1154

Mr. Steve Reece, 100 Radiation Center,
Oregon State University, Corvallis, OR
97331

Dr. Fred Sears, Breazeale Nuclear
Reactor, Penn State University,
University Park, PA 16802

Edward Merritt, Purdue University,
Nuclear Engineering Bldg., 400
Central Dr., West Lafayette, IN 47907—
2017

Mr. Stephen G. Frantz, Director, Reed
Reactor Facility, Reed College, 3203
SE Woodstock Blvd., Portland, OR
97202

Mr. Glenn C. Winters, Director,
Rensselaer Polytechnic Institute, 110
8th Street, Nuclear Engineering and
Science Building, Troy, NY 12180-
3590

Mr. Terence Tehan, Rhode Island
Atomic Energy Commission, Rhode
Island Nuclear Science Center, 16
Reactor Road, Narragansett, RI 02882—
1165

Mr. David Vasbinder, Occupational and
Environmental Safety, University at
Buffalo, 220 Winspear Avenue,
Buffalo, NY 14214-1034

Mr. Robert O. Berry, Department of
Nuclear Engineering, Texas A&M
University, Mail Stop 3133, College
Station, Texas 77843—3133

Mr. Jim Remlinger, Nuclear Science
Center, Texas Engineering Experiment
Station, 1095 Nuclear Science Road,
College Station, Texas 77843

Mr. Tim DeBey, U.S. Geological Survey,
6th and Kipling, Denver Federal
Center, Building 15, MS 974, Denver,
Colorado 80225

Mr. John G. Williams, Nuclear Reactor
Laboratory, University of Arizona,
Old Engineering Building, Room 114,
Tucson, AZ 85721-0020

Dr. David M. Slaughter, Director, UC
Davis McClellan Nuclear Research
Center, 5335 Price Avenue,
McClellan, CA 95652

Dr. George Miller, Department of
Chemistry, UC Irvine, 326 Rowland
Hall, Irvine, CA 92697-2025

Dr. William Vernetson, Ph.D., Director
of Nuclear Facilities, University of
Florida, 202 Nuclear Science
Building, Gainesville, FL 32611-8300

Mr. Rich Holm, 214 NEL, University of
Ilinois, 103 South Goodwin Avenue,
Urbana, Illinois 61801

Mr. Vincent Adams, University of
Maryland, Department of Materials &
Nuclear Engineering, Bldg. 090 Room
2308, College Park, MD 20742-2115

Mr. Leo Bobek, Nuclear Radiation
Laboratory, University of
Massachusetts Lowell, One University
Avenue, Pinanski Energy Center,
Lowell, MA 01854

Mr. Chris Becker, Phoenix Memorial
Laboratory, Ford Nuclear Reactor,

University of Michigan, 2301
Bonisteel Boulevard, Ann Arbor, MI
48109-2100

Mr. Ralph Butler, MU Research Reactor,
1513 Research Park, Columbia,
Missouri 65211

Mr. Bill Bonzer, Reactor Director,
Nuclear Reactor Facility, 1870 Miner
Circle, Rolla, MO 65409-0630

Dr. Robert D. Busch, Chief Reactor
Supervisor, Chemical and Nuclear
Engineering Department, University
of New Mexico, 209 Farris
Engineering Department,
Albuquerque, NM 87131-1341

Mr. David S. O’Kelly, Nuclear
Engineering Teaching Lab, University
of Texas, 10100 Burnet Road, Austin,
TX 78758

Mr. Paul E. Benneche, Acting Director,
UVA Nuclear Reactor Facility, P.O.
Box 400322, Charlottesville, VA
22904-4322

Dr. Melinda Krahenbuhl, 122 S. Central
Campus Drive, Room 104, University
of Utah, Salt Lake City, UT 84112

Mr. Robert J. Agasie, Reactor Director,
Nuclear Reactor Laboratory, 1513
University Avenue, Room 141ME,
University of Wisconsin, Madison, WI
53706-1687

Dr. Gerald E. Tripard, Nuclear Radiation
Center, Roundtop Drive, Washington
State University, Pullman, WA
99164-1300

Mr. Stephen J. LaFlamme, Director,
Nuclear Reactor Facility, Worcester
Polytechnic Institute, 100 Institute
Road, Worcester, MA 01609-2280

Mr. Stanley Addison, RSO, Radiation
Safety Office, 201 Hall Health Center,
University of Washington, Seattle,
WA 98195—-4400

Mr. Erhard W. Koehler, Manager Direct
Programs, U.S. Maritime
Administration, 400 7th Street,
Washington, DC 20590

Dr. Lynell W. Klassen, Associate Chief
of Staff, Research and Development
151, Reactor Manager, Veterans
Affairs Medical Center, 4101
Woolworth Avenue, Omaha, NE
68105

Mr. Marc DelVechio, Department of
Public Safety, Rensselaer Polytechnic
Institute, 110 Eighth Street, Troy, NY
12180-3590

Power Plants—Senior Executive
Contacts

Mr. William Levis, Senior Vice
President and Chief Nuclear Officer,
PSEG Nuclear LLC-X15, Salem
Nuclear Generating Station, Units 1
and 2, Hope Creek Generating Station,
Unit 1, Docket Nos. 50-272, 50-311,
& 50-354, License Nos. DPR-70,
DPR-75, & NPF-57, End of
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Buttonwood Road, Hancocks Bridge,
NJ 08038

Mr. Michael Kansler, President, Entergy
Nuclear Operations, Inc., Pilgrim
Nuclear Power Station, Unit 1,
Vermont Yankee Nuclear Power
Station, James A FitzPatrick Nuclear
Power Plant, Indian Point Nuclear
Generating Station, Units 2 and 3,
Docket Nos. 50-293, 50,271, 50-333,
50-247, & 50-286, License Nos. DPR—
35, DPR-28, DPR-59, DPR-26, &
DPR-64, 440 Hamilton Avenue, White
Plains, NY 10601

Mr. Gene St. Pierre, Site Vice President,
FPL Energy, Seabrook Station, Unit 1,
Docket No. 50—443, License No. NPF—
86, Central Receiving, Lafayette Road,
Seabrook, NH 03874

Mr. L. William Pearce, Vice President,
FirstEnergy Nuclear Operating
Company, Beaver Valley Power
Station, Units 1 and 2, Docket Nos.
50-334 & 50—412, License Nos. DPR—
66 & NPF-73, Route 168,
Shippingport, PA 15077

Mr. George Vanderheyden, Vice
President, Calvert Cliffs Nuclear
Power Plant, Inc., Calvert Cliffs
Nuclear Power Plant, Units 1 and 2,
Docket Nos. 50-317 & 50-318,
License Nos. DPR-53 & DPR-69, 1650
Calvert Cliffs Parkway, Lusby, MD
20657-4702

Mrs. Mary G. Korsnick, Vice President,
R. E. Ginna Nuclear Power Plant, LLC,
Docket No. 50-244, License No. DPR—
18, 1503 Lake Road, Ontario, NY
14519-9364

Mr. James A. Spina, Vice President,
Nine Mile Point Nuclear Station, LLC,
Nine Mile Point Nuclear Station,
Units 1 and 2, Docket Nos. 50-220 &
50—410, License Nos. DPR—63 & NPF—
69, 348 Lake Road, Oswego, NY 13126

Mr. Britt T. McKinney, Senior Vice
President and Chief Nuclear Officer,
PPL Susquehanna, LLC, Susquehanna
Steam Electric Station, Units 1 and 2,
Docket Nos. 50-387 & 50-388,
License Nos. NPF-14 & NPF-22, 769
Salem Boulevard, NUCSB3, Berwick,
PA 18603-0467

Mr. David A. Christian, Sr. Vice
President and Chief Nuclear Officer,
Dominion Nuclear Connecticut, Inc.,
Virginia Electric and Power Company,
Millstone Power Station, Units 2 and
3, North Anna Power Station, Units 1
and 2, Surry Power Station, Units 1
and 2, Docket Nos. 50-336, 50—423,
50-338, 50-339, & 50-280, & 50-281,
License Nos. DPR-65, NPF—49, NPF-
4, NPF-7, DPR-32, & DPR-37,
Innsbrook Technical Center, 5000
Dominion Boulevard, Glen Allen, VA
23060

Mr. Dhiaa M. Jamil, Vice President,
Duke Energy Corporation, Catawba

Nuclear Station, Units 1 and 2, Docket
Nos. 50413 & 50—414, License Nos.
NPF-35 & NPF-52, 4800 Concord
Road, York, South Carolina 29745

Mr. L. M. Stinson, Vice President—
Farley Project, Southern Nuclear
Operating Company, Inc., Joseph M.
Farley Nuclear Plant, Units 1 and 2,
Docket Nos. 50-348 & 50-364,
License Nos. NPF-2 & NPF-8, 40
Inverness Center Parkway,
Birmingham, Alabama 35242

Mr. H. L. Sumner, Jr., Vice President—
Nuclear, Hatch Project, Southern
Nuclear Operating Company, Inc.,
Edwin I. Hatch Nuclear Plant, Units 1
and 2, Docket Nos. 50-321 & 50-366,
License Nos. DPR-57 & NPF-5, 40
Inverness Center Parkway,
Birmingham, Alabama 35242

Mr. G. R. Peterson, Vice President, Duke
Energy Corporation, William B.
McGuire Nuclear Station, Units 1 and
2, Docket Nos. 50-369 & 50-370,
License Nos. NPF-9 & NPF-17, 12700
Hagers Ferry Road, Huntersville, NC
28078

Mr. Ronald A. Jones, Vice President,
Oconee Site, Duke Energy
Corporation, Oconee Nuclear Station,
Units 1, 2 and 3, Docket Nos. 50-269,
50-270, & 50—287, License Nos. DPR—
38, DPR-47, & DPR-55, 7800
Rochester Highway, Seneca, SC 29672

Mr. Don E. Grissette, Vice President,
Southern Nuclear Operating
Company, Inc., Vogtle Electric
Generating Plant, Units 1 and 2,
Docket Nos. 50-424 & 50425,
License Nos. NPF-68 & NPF-81, 40
Inverness Center Parkway,
Birmingham, Alabama 35242

Mr. C. J. Gannon, Vice President,
Carolina Power & Light Company,
Progress Energy, Inc., Brunswick
Steam Electric Plant, Units 1 and 2,
Docket Nos. 50-325 & 50-324,
License Nos. DPR-71 & DPR-62, Hwy
87, 2.5 Miles North, Southport, North
Carolina 28461

Mr. James Scarola, Vice President,
Carolina Power & Light Company,
Shearon Harris Nuclear Power Plant,
Unit 1, Docket No. 50-400, License
No. NPF-63, 5413 Shearon Harris
Road, New Hill, North Carolina
27562-0165

Mr. Dale E. Young, Vice President,
Supervisor, Licensing and Regulatory
Programs, Florida Power Corporation,
Crystal River Nuclear Generating
Plant, Unit 3, Docket No. 50-302,
License No. DPR-72, 15760 W. Power
Line Street, Crystal River, Florida
34428-6708

Mr. J. W. Moyer, Vice President Carolina
Power & Light Company, Progress
Energy, H. B. Robinson Steam Electric
Plant, Unit 2, Docket No. 50-261,

License No. DPR-23, 3581 West
Entrance Road, Hartsville, South
Carolina 29550

Mr. Brian J. O’Grady, Site Vice
President, Browns Ferry Nuclear
Plant, Units 1, 2 and 3, Tennessee
Valley Authority, Docket Nos. 50-259,
50-260, & 50—296, License Nos. DPR—
33, DPR-52, DPR-68, 10835 Shaw
Rd., Athens, AL 35611

Mr. William R. Lagergren, Site Vice
President, Watts Bar Nuclear Plant,
Unit 1, Tennessee Valley Authority,
Docket No. 50-390, License No. NPF—
90, Highway 68 Near Spring City,
Spring City, TN 37381

Mr. Randy Douet, Site Vice President,
Sequoyah Nuclear Plant, Units 1 and
2, Tennessee Valley Authority, Docket
Nos. 50-327 and 50-328, License Nos.
DPR-77 and DPR-79, 2000 Iugo Ferry
Road, Soddy Daisy, TN 37379

Mr. J. A. Stall, Senior Vice President,
Nuclear and Chief Nuclear Officer,
Florida Power and Light Company, St.
Lucie, Units 1 and 2, Turkey Point
Nuclear Generating Station, Units 3
and 4, Docket Nos. 50-335, 50-389,
50-250, & 50-251, License Nos. DPR—
67, NPF-16, DPR-31, & DPR—-41, 700
Universe Boulevard, Juno Beach,
Florida 33408-0420

Mr. Mano K. Nazar, Senior Vice
President and Chief Nuclear Officer,
Indiana Michigan Power Company,
Nuclear Generation Group, Donald C.
Cook Nuclear Plant, Units 1 and 2,
Docket Nos. 50-315 & 50-316,
License Nos. DPR-58 & DPR-74, One
Cook Place, Bridgman, MI 49106

Mr. Gary Van Middlesworth, Site Vice
President, Nuclear Management
Company, LLC, Duane Arnold Energy
Center, Docket No. 50-331, License
No. DPR—49, 3277 DAEC Road, Palo,
1A 52324-9785

Mr. William T. O’Connor, Jr., Vice
President—Nuclear Generation,
Detroit Edison Company, Fermi, Unit
2, Docket No. 50-341, License No.
NPF-43, 6400 North Dixie Highway,
Newport, MI 48166

Mr. Michael G. Gaffney, Site Vice
President, Kewaunee Nuclear Power
Plant, Nuclear Management Company,
LLG, Docket No. 50-305, License No.
DPR-43, N490 Highway 42,
Kewaunee, WI 54216-9511

Mr. John Conway, Site Vice President,
Nuclear Management Company, LLC,
Monticello Nuclear Generating Plant,
Docket No. 50-263, License No. DPR—
22, 2807 West County Road 75,
Monticello, MN 55362—-9637

Mr. Daniel J. Malone, Site Vice
President, Nuclear Management
Company, LLC, Palisades Nuclear
Plant, Docket No. 50-255, License No.
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DPR-20, 27780 Blue Star Memorial
Highway, Covert, MI 49043-9530

Mr. Dennis L. Koehl, Site Vice
President, Nuclear Management
Company, LLC, Point Beach Nuclear
Plant, Units 1 and 2, Docket Nos. 50—
266 & 50-301, License Nos. DPR-24 &
DPR-27, 6590 Nuclear Road, Two
Rivers, WI 54241-9516

Mr. Thomas J. Palmisano, Site Vice
President, Nuclear Management
Company, LLC, Prairie Island Nuclear
Generating Plant, Units 1 and 2,
Docket Nos. 50-282 & 50-306,
License Nos. DPR-42 & DPR-60, 1717
Wakonade Drive East, Welch, MN
55089

Mr. Christopher M. Crane, President and
Chief Nuclear Officer, Exelon
Generation Company, LLC, AmerGen
Energy Company, LLC, Braidwood
Station, Units 1 and 2, Byron Station,
Units 1 and 2, Dresden Nuclear Power
Station, Units 2 and 3 , LaSalle
County Station, Units 1 and 2, Quad
Cities Nuclear Power Station, Units 1
and 2, Limerick Generating Station,
Units 1 and 2, Peach Bottom Atomic
Power Station, Units 2 and 3, Oyster
Creek Nuclear Generating Station,
Clinton Power Station, Three Mile
Island Nuclear Station, Unit 1, Docket
Nos. 50-456, 50-457, 50—454, 50-455,
50-237, 50-249, 50-373, 50-374, 50—
254, 50-265, 50-352, 50-353, 50-277,
50-278, 50-219, 50—461, & 50-289,
License Nos. NPF-72, NPF-77, NPF—
37, NPF-66, DPR-19, DPR-25, NPF—
11, NPF-18, DPR-29, DPR-30, NPF—
39, NPF-85, DPR—44, DPR-56, DPR—
16, NPF-62, & DPR-50, 4300
Winfield Road, Warrenville, IL 60555

Mr. Mark Bezilla, Vice President, Davis-
Besse, FirstEnergy Nuclear Operating
Company, Davis-Besse Nuclear Power
Station, Docket No. 50-346, License
No. NPF-3, 5501 North State Route 2,
Oak Harbor, OH 43449-9760

Mr. Richard Anderson, Vice President—
Nuclear, FirstEnergy Nuclear
Operating Company, Perry Nuclear
Power Plant, Unit 1, Docket No. 50—
440, License No. NPF-58, 10 North
Center Street, Perry, OH 44081

Mr. Jeffrey S. Forbes, Site Vice
President, Entergy Operations, Inc.,
Arkansas Nuclear One, Units 1 and 2,
Docket Nos. 50-313 & 50-368,
License Nos. DPR-51 & NPF-6, 1448
S. R. 333, Russellville, AR 72802

M. R. Blevins, Senior Vice President and
Chief Nuclear Officer, TXU
Generation Company, LP, Comanche
Peak Steam Electric Station, Units 1
and 2, Docket Nos. 50-445 & 50—446,
License Nos. NPF-87 & NPF-89, 5
Miles North of Glen Rose, Glen Rose,
TX 76043

Mr. Randall K. Edington, Vice
President-Nuclear and CNO, Nebraska
Public Power District, Cooper Nuclear
Station, Docket No. 50-298, License
No. Dpr-46, 1200 Prospect Road,
Brownville, NE 68321

Mr. George A. Williams, GGNS Vice
President, Operations, Entergy
Operations, Inc., Grand Gulf Nuclear
Station, Unit 1, Docket No. 50-416,
License No. NPF-29, Bald Hill Road-
Waterloo Road, Port Gibson, MS
39150

Mr. Paul D. Hinnenkamp, Vice
President—Operations, Entergy
Operations, Inc., River Bend Station,
Unit 1, Docket No. 50-458, License
No. NPF-47, 5485 U.S. Highway 61N,
St. Francisville, LA 70775

Mr. James J. Sheppard, President and
Chief Executive Officer, South Texas
Project Nuclear Operating Company,
Docket Nos. 50-498 & 50—499,
License Nos. NPF-76 & NPF-80,
South Texas Project Electric
Generating Company, Units 1 and 2,
8 Miles West of Wadsworth, on FM
521, Wadsworth, TX 77483

Mr. Joseph E. Venable, Vice President
Operations, Entergy Operations, Inc.,
Waterford Steam Electric Generating
Station, Unit 3, Docket No. 50-382,
License No. NPF-38, 17265 River
Road, Killona, LA 70057-2065

Mr. Charles D. Naslund, Senior Vice
President and Chief Nuclear Officer,
Union Electric Company, Callaway
Plant, Unit 1, Docket No. 50-483,
License No. NPF-30, Junction Hwy
CC & Hwy O: 5 Miles North of Hwy
94, Portland, MO 65067

Mr. Gregory M. Rueger, Senior Vice
President, Generation and Chief
Nuclear Officer, Pacific Gas and
Electric Company, Diablo Canyon
Nuclear Power Plant, Units 1 and 2,
Docket Nos. 50-275 & 50-323,
License Nos. DPR-80 & DPR-82, 9
Miles Northwest of Avila Beach, Avila
Beach, CA 93424

Mr. R. T. Ridenoure, Vice President—
Chief Nuclear Officer, Omaha Public
Power District, Fort Calhoun Station,
Unit 1, Docket No. 50-285, License
No. DPR—40, Fort Calhoun Station
FC—2—4 Adm., 444 South 16th Street
Mall, Omaha, NE 68102-2247

Mr. Gregg R. Overbeck, Senior Vice
President, Nuclear, Arizona Public
Service Company, Palo Verde Nuclear
Generating Station, Units 1, 2 and 3,
Docket Nos. 50-528, 50-529, & 50—
530, License Nos. NPF—41, NPF-51, &
NPF-74, 5801 S. Wintersburg Road,
Tonopah, AZ 85354-7529

Mr. Harold B. Ray, Executive Vice
President, Southern California Edison
Company, San Onofre Nuclear
Station, Units 2 and 3, Docket Nos.

50-361 & 50—362, License Nos. NPF—
10 & NPF-15, 5000 Pacific Coast
Highway, San Clemente, CA 92674

Mr. J. V. Parrish, Chief Executive
Officer, Energy Northwest, Columbia
Generating Station, Docket No. 50—
397, License No. NPF-21, Snake River
Warehouse, North Power Plant Loop,
Richland, WA 99352

Mr. Rick A. Muench, President and
Chief Executive Officer, Wolf Creek
Nuclear Operating Corporation, Wolf
Creek Generating Station, Unit 1,
Docket No. 50-482, License No. NPF—
42,1550 Oxen Lane, NE, Burlington,
KS 66839

Mr. Jeffrey B. Archie, Vice President,
Nuclear Operations, South Carolina
Electric and Gas Company, Virgil C.
Summer Nuclear Station, Docket No.
50-395, License No. NPF-12, Hwy
215N at O.S. Bradham Boulevard,
Jenkinsville, South Carolina 29065

[FR Doc. E5—4144 Filed 8-3-05; 8:45 am]
BILLING CODE 7590-01-P

PEACE CORPS

Agency Information Collection Under
Review by the Office of Management
and Budget

AGENCY: Peace Corps.
ACTION: Notice of submission for OMB
Review, comment request.

SUMMARY: Pursuant to the Paperwork
Reduction Act of 1981 (44 U.S.C.,
Chapter 35), the Peace Corps has
submitted to the Office of Management
and Budget (OMB) a request for
approval of an information collection.
The Peace Corps Crime Incident
Reporting Form (CIRF) and Peace Corps
Crime Incident Tracking Form (CITF)
(PCOIG Form 958, PCSS Form 953-2,
PCMS Form 954—1, PCSS Form 953-A,
PCSS Form 954 and PCSS Form 953-1,
forms and information collected by
these forms will be utilized as an
“Internal Use Only” tool as it relates to
crimes perpetrated against Peace Corps
Volunteers living and working in 74
countries in the Developing World.

The initial Federal Register notice
was published on May 16, 2005, volume
78, No. 93, p. 25866 for 60 days. Also
available at GPO Access:
wais.access.gpo.gov. No comments,
inquiries or responses to the notice were
received. A copy of the information
collection may be obtained from Ms.
Shelley Elbert, Social Science analyst,
Office of Safety and Security, Peace
Corps, 1111 20th Street, NW., Room
5404, Washington, DC 20526. Ms. Elbert
may be contacted by telephone at 202—
692-2574. Comments should be
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received on or before September 6,
2005.

Need For and Use of This
Information: the purpose of these forms
is to monitor and enhance the safety and
security of Peace Corps Volunteers. The
information will be collected by the
Peace Corps Country Director, the Peace
Corps Medical Officer or a staff person
designated by the Country Director, and
submitted electronically. Peace Corps
uses this information to evaluate the
circumstance of crimes committed
against Peace Corps Volunteer and to
make changes in training, site selection
and policy as related to the safety of the
Volunteer. The information furnished to
the Office of Inspector General is used
for investigation, prosecution and
tracking of perpetrators who commit
crimes against Peace Corps Volunteers.
The Medical information is used for
trend analysis and education of medical
treatment personnel on health-related
issues that affect Volunteers who are the
victims of crime. The forms consolidate
reporting media and eliminate
duplication. These forms are the first
automated crime incident reporting
form within the agency and replace a
less comprehensive form that was
previously submitted manually.

Affected Public: None.

Dated: July 20, 2005.

Patrick Hogan,

Associate Director for Safety and Security.
[FR Doc. 05-15425 Filed 8—1-05; 11:46 am]
BILLING CODE 6051-01-M

SECURITIES AND EXCHANGE
COMMISSION

Proposed Extension of Collection of
Information; Comment Request

Upon Written Request, Copies Available
From: Securities and Exchange
Commission, Office of Filings and
Information Services, Washington, DC
20549.

Extension: Rule 15Ba2-5; SEC File No. 270—
91; OMB Control No. 3235-0088.

Notice is hereby given that pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the Securities
and Exchange Commission
(“Commission”’) has submitted to the
Office of Management and Budget
(“OMB”’) a request for approval of
extension of the existing collection of
information provided for in the
following rule: Rule 15Ba2-5.

On July 7, 1975, effective July 16,
1975 (see 41 FR 28948, July 14, 1975),
the Commission adopted Rule 15Ba2-5
under the Securities Exchange Act of
1934 (“Exchange Act”) to permit a duly-

appointed fiduciary to assume
immediate responsibility for the
operation of a municipal securities
dealer’s business. Without the rule, the
fiduciary would not be able to assume
operation until it registered as a
municipal securities dealer. Under the
rule, the registration of a municipal
securities dealer is deemed to be the
registration of any executor,
administrator, guardian, conservator,
assignee for the benefit of creditors,
receiver, trustee in insolvency or
bankruptcy, or other fiduciary,
appointed or qualified by order,
judgment, or decree of a court of
competent jurisdiction to continue the
business of such municipal securities
dealer, provided that such fiduciary
files with the Commission, within 30
days after entering upon the
performance of his duties, a statement
setting forth as to such fiduciary
substantially the same information
required by Form MSD or Form BD. The
statement is necessary to ensure that the
Commission and the public have
adequate information about the
fiduciary.

There is approximately 1 respondent
per year that requires an aggregate total
of 4 hours to comply with this rule. This
respondent makes an estimated 1
annual response. Each response takes
approximately 4 hours to complete.
Thus, the total compliance burden per
year is 4 burden hours. The approximate
cost per hour is $0, resulting in a total
cost of compliance for the respondent of
approximately $0.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number.

Comments regarding the above
information may be submitted in
writing to: (i) David Rostker, Desk
Officer, The Office of Information and
Regulatory Affairs, The Office of
Management and Budget, Room 10102,
New Executive Office Building,
Washington, DC 20503; or by sending an
email to: David Rostker@omb.eop.gov
and (ii) R. Corey Booth, Chief
Information Officer, Office of
Information Technology, Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549. Any
comments must be submitted to OMB
within 30 days of this notice.

July 27, 2005.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. E5-4135 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

Submission for OMB Review;
Comment Request

Upon Written Request, Copies Available
From: Securities and Exchange
Commission, Office of Filings and
Information Services, Washington, DC
20549.

Extension: Form BDW, SEC File No. 270-17,
OMB Control No. 3235-0018.

Notice is hereby given that, pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the Securities
and Exchange Commission
(“Commission”’) has submitted to the
Office of Management and Budget a
request for extension on the collection
of information discussed below. The
Code of Federal Regulations citation to
this collection of information is the
following rule: 17 CFR 240.15b6-1.

Broker-dealers and notice-registered
broker-dealers use Form BDW (17 CFR
249.501a) to withdraw from registration
with the Commission, the self-
regulatory organizations, and the states.
It is estimated that approximately 900
fully registered broker-dealers annually
will incur an average burden of 15
minutes, or 0.25 hours, to file for
withdrawal on Form BDW via the
internet with Web CRD, a computer
system operated by the National
Association of Securities Dealers, Inc.
that maintains information regarding
fully registered broker-dealers and their
registered personnel. It is further
estimated that 140 futures commission
merchants that are notice-registered
broker-dealers annually will incur an
average burden of 15 minutes, or 0.25
hours, to file for withdrawal on Form
BDW by sending the completed Form
BDW to the National Futures
Association, which maintains
information regarding notice-registered
broker-dealers on behalf of the
Commission. The annualized
compliance burden per year for both
fully registered and notice-registered
broker-dealers is 260 hours [1,040 (900
fully registered broker-dealers + 140
notice-registered broker-dealers) x .25 =
260 hours]. The annualized cost to
respondents, utilizing staff at an
estimated cost of $101 per hour, would
be $ 26,260 (260 x $101 = $26,260). An
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it
displays a currently valid control
number. Rule 15b6-1 does not have a
retention of records requirement.

General comments regarding the
above information should be directed to
the following persons: (i) Desk Officer
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for the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 10102,
New Executive Office Building,
Washington, DC 20503 or by sending an
e-mail to David__Rostker@omb.eop.gov;
and (ii) R. Corey Booth, Chief
Information Officer, Office of
Information Technology, Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549. Comments
must be submitted to OMB within 30
days of this notice.

July 25, 2005.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. E5—4136 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

Submission for OMB Review;
Comment Request

Upon Written Request, Copies Available
From: Securities and Exchange
Commission, Office of Filings and
Information Services, Washington, DC
20549.

Extension: Rule 15¢2—5, SEC File No. 270—
195, OMB Control No. 3235-0198.

Notice is hereby given that pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) the Securities
and Exchange Commission
(“Commission”’) has submitted to the
Office of Management and Budget
request[s] for extension of the
previously approved collection of
information discussed below. The Code
of Federal Regulations citation to this
collection of information is the
following rule: 17 CFR 240.15¢2-5.

Rule 15c2-5 prohibits a broker-dealer
from arranging or extending certain
loans to persons in connection with the
offer or sale of securities unless, before
any element of the transaction is entered
into, the broker-dealer: (1) Delivers to
the person a written statement
containing the exact nature and extent
of the person’s obligations under the
loan arrangement; the risks and
disadvantages of the loan arrangement;
and all commissions, discounts, and
other remuneration received and to be
received in connection with the
transaction by the broker-dealer or
certain related persons (unless the
person receives certain materials from
the lender or broker-dealer which
contain the required information); and
(2) obtains from the person information
on the person’s financial situation and
needs, reasonably determines that the

transaction is suitable for the person,
and retains on file and makes available
to the person on request a written
statement setting forth the broker-
dealer’s basis for determining that the
transaction was suitable. The collection
of information required by the Rule is
necessary to execute the Commission’s
mandate under the Securities Exchange
Act of 1934 (“Exchange Act”) to prevent
fraudulent, manipulative, and deceptive
acts and practices by broker-dealers.

There are approximately 50
respondents that require an aggregate
total of 600 hours to comply with the
Rule. Each of these approximately 50
registered broker-dealers makes an
estimated 6 annual responses, for an
aggregate total of 300 responses per
year. Each response takes approximately
2 hours to complete. Thus, the total
compliance burden per year is 600
burden hours. The approximate cost per
hour is $25.00 (based on an annual
salary of $52,000 for clerical labor),
resulting in a total compliance cost of
$15,000 (600 hours @ $25.00 per hour).

Although Rule 15¢2-5 does not
specify a retention period or record
keeping requirement under the Rule,
nevertheless broker-dealers are required
to preserve the records for a period no
less than six years pursuant to Rule
17a—4(c). The information required
under Rule 15¢2-5 is necessary for
broker-dealers to engage in the lending
activities prescribed in the Rule. Rule
15c2-5 does not assure confidentiality
for the information retained under the
Rule.? Please note that an agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid control number.

Written comments regarding the
above information should be directed to
the following persons: (i) Desk Officer
for the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 10102,
New Executive Office Building,
Washington, DC 20503 or by sending an
e-mail to David Rostker@omb.eop.gov;
and (ii) R. Corey Booth, Chief
Information Officer, Office of
Information Technology, Securities and

1The records required by Rule 15¢2-5 would be
available only to the examination of the
Commission staff, state securities authorities and
the SROs. Subject to the provisions of the Freedom
of Information Act, 5 U.S.C. 522, and the
Commission’s rules thereunder (17 CFR
200.80(b)(4)(iii)), the Commission does not
generally publish or make available information
contained in any reports, summaries, analyses,
letters, or memoranda arising out of, in anticipation
of, or in connection with an examination or
inspection of the books and records of any person
or any other investigation.

Exchange Commission, 100 F Street,
NE., Washington, DC 20549. Comments
must be submitted to OMB within 30
days of this notice.

Dated: July 25, 2005.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. E5—4137 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

Submission for OMB Review;
Comment Request

Upon written request, copies available
from: Securities and Exchange
Commission, Office of Filings and
Information Services, Washington, DC
20549.

Extension: Rule 17a—22, SEC File No. 270—-
202, OMB Control No. 3235-0196.

Notice is hereby given that pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the Securities
and Exchange Commission
(“Commission’’) has submitted to the
Office of Management and Budget a
request for extension of the previously
approved collection of information
discussed below.

Rule 17a-22 Supplemental Material of
Registered Clearing Agencies

Rule 17a—22 under the Securities
Exchange Act of 1934 (“Exchange
Act”) 1 requires all registered clearing
agencies to file with the Commission
three copies of all materials they issue
or make generally available to their
participants or other entities with whom
they have a significant relationship. The
filings with the Commission must be
made within ten days after the materials
are issued, and when the Commission is
not the appropriate regulatory agency,
the clearing agency must file one copy
of the material with its appropriate
regulatory agency. The Commission is
responsible for overseeing clearing
agencies and uses the information filed
pursuant to Rule 17a-22 to determine
whether a clearing agency is
implementing procedural or policy
changes. The information filed aids the
Commission in determining whether
such changes are consistent with the
purposes of section 17A of the Exchange
Act. Also, the Commission uses the
information to determine whether a
clearing agency has changed its rules
without reporting the actual or
prospective change to the Commission

115 U.S.C. 78a et seq.
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as required under section 19(b) of the
Exchange Act.

The respondents to Rule 17a—22 are
registered clearing agencies. The
frequency of filings made by clearing
agencies pursuant to Rule 17a—22 varies,
but on average there are approximately
200 filings per year per clearing agency.
Because the filings consist of materials
that have been prepared for widespread
distribution, the additional cost to the
clearing agencies associated with
submitting copies to the Commission is
relatively small. The Commission staff
estimates that the cost of compliance
with Rule 17a-22 to all registered
clearing agencies is approximately
$3,000. This represents one dollar per
filing in postage, or a total of $2,000.
The remaining $1,000 is the estimated
cost of additional printing, envelopes,
and other administrative expenses.
Please note that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid control number.

General Comments regarding the
estimated burden hours should be
directed to the following persons: (i)
Desk Officer for the Securities and
Exchange Commission, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Room 10102, New Executive Office
Building, Washington, DC 20503 or by
sending an e-mail to:
David_Rostker@omb.eop.gov; and (ii) R.
Corey Booth, Chief Information Officer,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549. Comments must be submitted to
OMB within 30 days of this notice.

Dated: July 25, 2005.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E5—4139 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

approved collection of information discussed
below.

Rule 17Ad-17 Transfer Agents’ Obligation
To Search for Lost Securityholders

Rule 17Ad-17 requires approximately 825
registered transfer agents to conduct searches
using third party database vendors to attempt
to locate lost securityholders. The staff
estimates that the average number of hours
necessary for each transfer agent to comply
with Rule 17Ad-17 is five hours annually.
The total burden is approximately 4,125
annually for all transfer agents. The cost of
compliance for each individual transfer agent
depends on the number of lost accounts for
which it is responsible. Based on information
received from transfer agents, we estimate
that the annual cost industry wide is $3.3
million.

The retention period for the recordkeeping
requirement under Rule 17Ad-17 is three
years. The recordkeeping requirement under
Rule 17Ad-17 is mandatory to assist the
Commission and other regulatory agencies
with monitoring transfer agents and ensuring
compliance with the rule. This rule does not
involve the collection of confidential
information. Please note that an agency may
not conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a currently
valid control number.

General comments regarding the estimated
burden hours should be directed to the
following persons: (i) Desk Officer for the
Securities and Exchange Commission, Office
of Information and Regulatory Affairs, Office
of Management and Budget, Room 10102,
New Executive Office Building, Washington,
DC 20503 or by sending an e-mail to:
David__Rostker@omb.eop.gov; and (ii) R.
Corey Booth, Chief Information Officer,
Office of Information Technology, Securities
and Exchange Commission, 100 F Street, NE.,
Washington, DC 20549. Comments must be
submitted to OMB within 30 days of this
notice.

Dated: July 27, 2005.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. E5—4140 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

Submission for OMB Review;
Comment Request

Upon written request, copies available
from: Securities and Exchange
Commission, Office of Filings and
Information Services, Washington, DC
20549.

Extension: Rule 17Ad-17, SEC File No. 270—-

412, OMB Control No. 3235-0469.

Notice is hereby given that pursuant to the
Paperwork Reduction Act of 1995 (44 U.S.C.
3501 et seq.), the Securities and Exchange
Commission (“Commission’’) has submitted
to the Office of Management and Budget a
request for extension of the previously

SECURITIES AND EXCHANGE
COMMISSION

Submission for OMB Review;
Comment Request; Reinstatement

Upon written request, copies available
from: Securities and Exchange
Commission, Office of Filings and
Information Services, Washington, DC
20549.

“Tell Us How We’re Doing!”’; SEC File No.
270-406; OMB Control No. 3235-0463.

Notice is hereby given that, pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the Securities
and Exchange Commission
(“Commission”) has submitted to the

Office of Management and Budget a
request to approve the collection of
information discussed below.

The title of the questionnaire is “Tell
Us How We’re Doing!”

The Commission currently sends the
questionnaire to persons who have used
the services of the Commission’s Office
of Investor Education and Assistance.
The questionnaire consists mainly of
eight (8) questions concerning the
quality of services provided by OIEA.
Most of the questions can be answered
by checking a box on the questionnaire.

The Commission needs the
information to evaluate the quality of
services provided by OIEA. Supervisory
personnel of OIEA use the information
collected in assessing staff performance
and for determining what improvements
or changes should be made in OIEA
operations for services provided to
investors.

The respondents to the questionnaire
are those investors who request
assistance or information from OIEA.
For 2004, for example, the number of
investors who responded was 23, or
about 7 percent.

The total reporting burden of the
questionnaire in 2004 was
approximately 5 hours and 45 minutes.
This was calculated by multiplying the
total number of investors who
responded to the questionnaire times
how long it is estimated to take to
complete the questionnaire (23
respondents x 15 minutes = 5 hours and
45 minutes).

Providing the information on the
questionnaire is voluntary and
responses are kept confidential.

Members of the public should be
aware that an agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless a currently valid
Office of Management and Budget
control number is displayed.

General comments regarding the
above information should be directed to
the following persons: (i) Desk Officer
for the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 10102,
New Executive Office Building,
Washington, DC 20503; and (ii) R. Corey
Booth, Director, Office of Information
Technology, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549. Comments must
be submitted to OMB within 30 days of
this notice.
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Dated: July 27, 2005.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. E5—4141 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

Issuer Delisting; Notice of Application
of Air Products and Chemicals, Inc. To
Withdraw Its Common Stock, $1.00 Par
Value, From Listing and Registration
on the Pacific Exchange, Inc. File No.
1-04534

July 28, 2005.

On July 1, 2005, Air Products and
Chemicals, Inc. a Delaware corporation
(“Issuer”), filed an application with the
Securities and Exchange Commission
(“Commission”), pursuant to Section
12(d) of the Securities Exchange Act of
1934 (“Act’’) 1 and Rule 12d2-2(d)
thereunder,? to withdraw its common
stock, $1.00 par value (““Security”’), from
listing and registration on the Pacific
Exchange, Inc. (“PCX”).

The Board of Directors (‘“the Board”’)
of the Issuer approved resolutions on
May 19, 2005 to withdraw the Security
from listing and registration on PCX.
The Issuer stated the Board decided to
withdraw the Security from PCX to
eliminate duplicative regulatory activity
and the associated administrative
burden of listing on two exchanges
since the Security is currently listed on
the New York Stock Exchange, Inc.
(“NYSE”) and PCX.

The Issuer stated in its application
that it has complied with applicable
rules of PCX by providing PCX with the
required documents governing the
withdrawal of securities from listing
and registration on PCX.

The Issuer’s application relates solely
to the withdrawal of the Security from
listing on PCX and shall not affect its
continued listing on NYSE or its
obligation to be registered under Section
12(b) of the Act.3

Any interested person may, on or
before August 23, 2005 comment on the
facts bearing upon whether the
application has been made in
accordance with the rules of PCX, and
what terms, if any, should be imposed
by the Commission for the protection of
investors. All comment letters may be
submitted by either of the following
methods:

1U.S.C. 781(d).
217 CFR 240.12d2-2(d).
315 U.S.C. 781(b).

Electronic Comments

¢ Send an e-mail to rule-
comments@sec.gov. Please include the
File Number 1-04534 or;

Paper comments:

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-9303. All submissions should
refer to File Number 1-04534. This file
number should be included on the
subject line if e-mail is used. To help us
process and review your comments
more efficiently, please use only one
method. The Commission will post all
comments on the Commission’s Internet
Web site (http://www.sec.gov/rules/
delist.shtml). Comments are also
available for public inspection and
copying in the Commission’s Public
Reference Room. All comments received
will be posted without change; we do
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.

The Commission, based on the
information submitted to it, will issue
an order granting the application after
the date mentioned above, unless the
Commission determines to order a
hearing on the matter.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.*

Jonathan G. Katz,

Secretary.

[FR Doc. E5—4132 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

Sunshine Act Meeting

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: [70 FR 43725, July 28,
2005].

STATUS: Closed meeting.

PLACE: 100 F Street, NE., Washington,
DC.

DATE AND TIME OF PREVIOUSLY ANNOUNCED
MEETING: Thursday, August 4, 2005 at 2
p.m.

CHANGE IN THE MEETING: Cancellation of
meeting.

The Closed Meeting scheduled for
Thursday, August 4, 2005 has been
cancelled.

For further information please contact
the Office of the Secretary at (202) 551—
5400.

417 CFR 200.30-3(a)(1).

Dated: August 2, 2005.
Jonathan G. Katz,
Secretary.
[FR Doc. 05-15507 Filed 8-2—05; 12:05 pm]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 35-28005]

Filings Under the Public Utility Holding
Company Act of 1935, as Amended
(iiAct!!)

July 27, 2005

Notice is hereby given that the
following filing(s) has/have been made
with the Commission pursuant to
provisions of the Act and rules
promulgated under the Act. All
interested persons are referred to the
application(s) and/or declaration(s) for
complete statements of the proposed
transaction(s) summarized below. The
application(s) and/or declaration(s) and
any amendment(s) is/are available for
public inspection through the
Commission’s Branch of Public
Reference.

Interested persons wishing to
comment or request a hearing on the
application(s) and/or declaration(s)
should submit their views in writing by
August 23, 2005, to the Secretary,
Securities and Exchange Commission,
Washington, DC 20549-9303, and serve
a copy on the relevant applicant(s) and/
or declarant(s) at the address(es)
specified below. Proof of service (by
affidavit or, in the case of an attorney at
law, by certificate) should be filed with
the request. Any request for hearing
should identify specifically the issues of
facts or law that are disputed. A person
who so requests will be notified of any
hearing, if ordered, and will receive a
copy of any notice or order issued in the
matter. After August 23, 2005, the
application(s) and/or declaration(s), as
filed or as amended, may be granted
and/or permitted to become effective.

American Electric Power Company,
Inc., et al. (70-10317)

American Electric Power Company,
Inc. (“AEP”), a registered public-utility
holding company, and Columbus
Southern Power Company (“CSP”’), a
wholly owned electric utility subsidiary
of AEP (together, “Applicants”), both
located at 1 Riverside Plaza, Columbus
Ohio 43215, have filed an application-
declaration (“‘Application”) with the
Commission under sections 9(a)(1) and
10 of the Act and rule 54.

CSP is requesting authority to
purchase the Waterford Energy Center, a
natural-gas fired combined cycle power
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plant (“Waterford Facility”) and an
exempt wholesale generator, as defined
under section 32 of the Act (“EWG”),
from Public Service Enterprise Group,
Incorporated (“PSE”), an electric and
gas utility holding company that claims
exemption from registration under
section 3(a)(1) of the Act by rule 2, and
PSEG Power LLC, a wholly owned
subsidiary of PSE (together, “PSEG”).

I. Background

CSP is engaged in the generation,
transmission and distribution of electric
power to approximately 707,000 retail
customers in Ohio and in supplying and
marketing electric power at wholesale to
other electric utilities, municipalities
and other market participants.!
Applicants state that the Waterford
Facility has a nominal generating
capacity of 821 megawatts and is
located in southeastern Ohio and that its
sellers, PSE PSEG Power LLC, are a New
Jersey corporation and a wholly owned
Delaware subsidiary, respectively.

II. The Proposed Transaction

CSP proposes to purchase the
Waterford Facility from PSEG, having
entered into a purchase and sale
agreement dated as of May 24, 2005
(“Purchase Agreement”), for a purchase
price of $220,000,000 (‘“Purchase
Price”).

Applicants anticipate a closing date
for the proposed transaction in the third
quarter of 2005. Applicants state they
propose that PSEG will sell and transfer
to CSP, and CSP will purchase from
PSEG, substantially all of the assets and
related liabilities associated with the
Waterford Facility and that PSEG will
deliver the assets and related liabilities,
free and clear of any mortgage, lien or
other security.

Applicants also state that, under an
interconnection and operation
agreement between PSEG and American
Electric Power Service Corporation (the
service company affiliate of CSP) dated
as of October 20, 2000 (“Interconnection
Agreement”), the Waterford Facility is
interconnected with CSP’s transmission
grid owned and its public utility
affiliates. Applicants state that, as part
of the proposed transaction, all of
PSEG’s rights and obligations under the
Interconnection Agreement will be
assigned to CSP. Applicants further

1 Applicants state that CSP was organized in Ohio
in 1937, with its earliest direct predecessor
company having been organized in 1883. CSP’s
service area is comprised of two areas in Ohio. One
area includes the City of Columbus and the other
is a predominantly rural area in south central Ohio.
Applicants also state that, in addition to its AEP
system interconnections, CSP is interconnected
with several unaffiliated utility companies and that
it joined PJM on October 1, 2004.

state that, upon completion of the
Waterford Facility acquisition, the
facility will be integrated with AEP’s
electric public-utility system and the
Waterford Facility will no longer be an
EWG.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E5-4153 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-52166; File No. SR-BSE-
2005-34]

Self-Regulatory Organizations; Boston
Stock Exchange, Inc.; Notice of Filing
and Immediate Effectiveness of
Proposed Rule Change To Extend a
Pilot Program Relating to Boston
Options Exchange Trading Rules
Regarding Market Opening Procedures

July 29, 2005.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),* and Rule 19b—4 thereunder,?
notice is hereby given that on July 28,
2005, the Boston Stock Exchange, Inc.
(“BSE” or “Exchange”) filed with the
Securities and Exchange Commission
(“Commission”) the proposed rule
change as described in Items I and II
below, which Items have been prepared
by the Exchange. Pursuant to Section
19(b)(3)(A) of the Act,® and Rule 19b—
4(f)(6) thereunder,* the Exchange has
designated this proposal as “non-
controversial,” which renders the
proposed rule change effective
immediately upon filing with the
Commission.5 The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to extend the
pilot program (“Pilot Program”) for a
provision of its Boston Options
Exchange (“BOX”) trading rules
regarding its market opening procedures
for one year through August 6, 2006.

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

315 U.S.C. 78s(b)(3)(A).

417 CFR 240.19b—4(f)(6).

5The BSE has asked the Commission to waive the
five-day pre-filing notice requirement and the 30-
day operative delay. See Rule 19b—4(f)(6)(iii), 17
CFR 240.19b—4(f)(6)(iii). See also discussion infra
Section III.

The text of the proposed rule change is
available on the Exchange’s Web site
(http://www.bostonstock.com), at the
Exchange’s Office of the Secretary, and
at the Commission’s Public Reference
Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of, and basis for,
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of the proposed rule
change is to extend the Pilot Program for
a section of the Rules of the Boston
Options Exchange (the “BOX Rules”)
relating to opening the market until
August 6, 2006. Chapter V, Doing
Business on BOX, Section 9, Opening
the Market, establishes guidelines
regarding market opening procedures
(“Market Opening Rules’’). On February
4, 2004, the Commission approved the
guidelines, as set forth in the BOX
Rules, on a pilot basis through August
6, 2004 ¢ and extended the Pilot
Program for another year on August 6,
2004.7 The Exchange now seeks to
extend the pilot for another year, until
August 6, 2006.

According to the BOX Market
Opening Rules, for a period of at least
one hour prior to the start of trading
each day, the BOX Trading Host is in
Pre-Opening Phase. During the Pre-
Opening Phase, Options Participants are
able to enter, modify and cancel orders
and quotes, as well as Limit Orders from
previous trading sessions which are still
valid (e.g. “Good Till Cancelled” orders)
that are automatically brought to the
new Pre-Opening Phase and are
available for modification and
cancellation. A Theoretical Opening
Price (“TOP”’), which is the price which

6 See Securities Exchange Act Release No. 49192
(February 4, 2004), 69 FR 7051 (February 12, 2004)
(SR-BSE-2004-05).

7 See Securities Exchange Act Release No. 50163
(August 6, 2004) 69 FR 50230 (August 13, 2004)
(SR-BSE-2004-28).
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would be the opening price if the
Opening Match were to occur at that
moment, is calculated and broadcast
continuously to all BOX Options
Participants during the Pre-Opening
Phase; however, no orders are matched,
nor trades executed until the primary
market opens for each underlying
security. At that point, an Opening
Match is conducted, and any orders or
quotes remaining on the BOX Book after
the Opening Match are accessible for
modification or cancellation during
regular trading.

2. Statutory Basis

The Exchange believes that the
proposal is consistent with the
requirements of Section 6(b) of the Act,8
in general, and Section 6(b)(5),° in
particular, in that it is designed to
promote just and equitable principles of
trade, to remove impediments to and
perfect the mechanism of a free and
open market and a national market
system, and is not designed to permit
unfair discrimination between
customers, brokers, or dealers, or to
regulate by virtue of any authority
matters not related to the administration
of the Exchange.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has neither solicited
nor received comments on the proposed
rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the foregoing proposed rule
change: (1) Does not significantly affect
the protection of investors or the public
interest; (2) does not impose any
significant burden on competition; and
(3) by its terms, does not become
operative for 30 days after the date of
this filing, or such shorter time as the
Commission may designate if consistent
with the protection of investors and the
public interest, the proposed rule
change has become effective pursuant to
Section 19(b)(3)(A) of the Act and Rule
19b—4(f)(6) thereunder.

815 U.S.C. 78f(b).
915 U.S.C. 78f(b)(5).

A proposed rule change filed under
Rule 19b—4(f)(6) normally does not
become operative for 30 days after the
date of filing. However, Rule 19b—
4(f)(6)(iii) permits the Commission to
designate a shorter time if such action
is consistent with the protection of
investors and the public interest. In
addition, Rule 19b—4(f)(6)(iii) requires a
self-regulatory organization to provide
the Commission with written notice of
its intent to file the proposed rule
change, along with a brief description
and text of the proposed rule change, at
least five business days prior to the date
of filing of the proposed rule change, or
such shorter time as designated by the
Commission.

The Exchange has asked the
Commission to waive the five-day pre-
filing notice requirement and the 30-day
operative delay to allow the Pilot
Program to continue to operate without
interruption after it would have
otherwise expired on August 6, 2005.
The Commission waives the five-day
pre-filing notice requirement. In
addition, the Commission believes that
waiving the 30-day operative delay is
consistent with the protection of
investors and the public interest
because it would allow the Exchange to
continue to provide standardized
market open procedures for BOX that
the Exchange can surveil, enforce, and
continue to evaluate without
interruption through August 6, 2006.1°
For this reason, the Commission
designates that the proposal become
operative immediately.

At any time within 60 days of the
filing of the proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File

10For the purposes only of waiving the 30-day
operative delay, the Commission has considered the

proposed rule change’s impact on efficiency,

competition, and capital formation. 15 U.S.C. 78c(f).

Number SR-BSE-2005—34 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-9303.

All submissions should refer to File
No. SR-BSE-2005-34. This file number
should be included on the subject line
if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of the filing also will be
available for inspection and copying at
the principal office of the Exchange. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-BSE-2005-34 and should
be submitted on or before August 25,
2005.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.1?

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E5—-4149 Filed 8—3-05; 8:45 am)]
BILLING CODE 8010-01-P

1117 CFR 200.30-3(a)(12).
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SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-52157; File No. SR—FICC-
2005-11]

Self-Regulatory Organizations; Fixed
Income Clearing Corporation; Order
Approving Proposed Rule Change To
Institute a Netting Process for Fail
Deliver and Fail Receive Obligations
for Netting Members in Its Government
Securities Division

July 28, 2005.

1. Introduction

On May 19, 2005, the Fixed Income
Clearing Corporation (“FICC”) filed
with the Securities and Exchange
Commission (“Commission”’) proposed
rule change SR-FICC-2005-11 pursuant
to Section 19(b)(1) of the Securities
Exchange Act of 1934 (“Act”’).? Notice
of the proposal was published in the
Federal Register on June 24, 2005.2 No
comment letters were received. For the
reasons discussed below, the
Commission is approving the proposed
rule change.

II. Description

The rules of FICC’s Government
Securities Division (“GSD”’) provide
that FICC may, in its sole discretion, net
a netting member’s fail deliver and fail
receive obligations with the member’s
current settlement obligations. FICC is
amending the GSD’s rules to institute
this fail netting process on a daily basis.

Since the implementation of the
GSD’s netting system (by FICC’s
predecessor, the Government Securities
Clearing Corporation), outstanding fails
have been processed separately from
new trading activity. Demand by
members for the netting of fails was
initially low due to the fact that many
members could not properly account for
netted fails in their proprietary systems.
In addition, demand for netting of fails
remained low until the summer of 2003
when the market experienced
significant fails in the Treasury 10-year
note due May 2013.

In recent years, FICC has been
integrally involved in assisting the
industry in addressing significant fail
situations. On several occasions, FICC
intervened by supporting special netting
of members’ fails with members’ current
settlement activity. While this
procedure helped alleviate the number
of open fails and associated settlement
issues and risks, it was only an
intermediate step in resolving the need

115 U.S.C. 78s(b)(1).
2 Securities Exchange Act Release No. 51865
(June 17, 2005), 70 FR 36679.

for the more regular fail processing
proposed herein. Moreover, the
industry’s continued experience with
fails has caused a heightened demand
on the part of members for the GSD to
institute such a routine process.

Pursuant to the proposed rule change,
the GSD will implement a methodology
whereby outstanding member fail
obligations will routinely be netted with
current settlement activity. This process
will provide reduced risk exposure to
members because it will facilitate
settlement by allowing members to close
open fails on their books on a daily
basis, as well as reduce the number of
outstanding clearance obligations at
FICC.

FICC does not anticipate an undue
burden on members as a result of this
proposal. The GSD has issued an
Important Notice 3 to all members
seeking feedback on the proposed
change, and to date, the substance of
any feedback received has been positive.

III1. Discussion

Section 17A(b)(3)(F) of the Act
requires that the rules of a clearing
agency be designed to assure the
safeguarding of securities and funds
which are in the custody or control of
the clearing agency or for which it is
responsible.* The Commission finds
that FICC’s proposed rule change is
consistent with this requirement
because it will enable FICC to reduce
the risks posed by large numbers of
open fail positions.

IV. Conclusion

On the basis of the foregoing, the
Commission finds that the proposed
rule change is consistent with the
requirements of the Act and in
particular Section 17A of the Act and
the rules and regulations thereunder.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,5 that the
proposed rule change (File No. SR—
FICC-2005-11) be and hereby is
approved.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.®
Margaret H. McFarland,

Deputy Secretary.
[FR Doc. E5—4152 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

3Important Notice GOV028.05 (March 10, 2005).
415 U.S.C. 78q—1(b)(3)(F).

515 U.S.C. 78s(b)(2).

617 CFR 200.30-3(a)(12).

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-52162, File No. SR-MSRB-
2005-08]

Self-Regulatory Organizations;
Municipal Securities Rulemaking
Board; Order Approving Proposed
Rule Change Regarding Amendments
to Rule G—-40, on Electronic Mail
Contacts, and Form G-40

July 29, 2005.

On May 26, 2005, the Municipal
Securities Rulemaking Board (“MSRB”
or “Board”), filed with the Securities
and Exchange Commission (“SEC” or
“Commission’’), pursuant to Section
19(b)(1) of the Securities Exchange Act
of 1934 (““Act”),! and Rule 19b—4
thereunder,? a proposed rule change
consisting of amendments to Rule G—40,
on electronic mail contacts, and Form
G—40 that would: (i) Eliminate the need
for paper submission of original forms;
(ii) require each broker, dealer and
municipal securities dealer (collectively
“dealers”) to maintain an Internet
electronic mail account to permit
communication with the MSRB; and
(iii) require each dealer to review and,
if necessary, update its Primary Contact
information each calendar quarter. The
proposed rule change was published for
comment in the Federal Register on
June 28, 2005.3 The Commission
received no comment letters regarding
the proposal.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to the MSRB # and, in
particular, the requirements of Section
15B(b)(2)() of the Act which authorizes
the MSRB to adopt rules that provide for
the operation and administration of the
MSRB.5 In particular, the Commission
finds that the proposed rule change will
facilitate effective electronic
communication between dealers and the
MSRB, and that by ensuring MSRB
requirements for electronic
communication are substantially similar
to NASD requirements, it will facilitate
dealer understanding of, and
compliance with, these requirements.

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See Securities Exchange Act Release No. 51892
(June 21, 2005), 70 FR 37142 (June 28, 2005).

4In approving this rule the Commission notes
that it has considered the proposed rule’s impact on
efficiency, competition and capital formation. 15
U.S.C. 78c(f).

515 U.S.C. 780—4(b)(2)(D).



44960

Federal Register/Vol. 70, No. 149/ Thursday, August

4, 2005/ Notices

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,® that the
proposed rule change (SR-MSRB-2005—
08) be, and hereby is, approved.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.”

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E5—4151 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-52156; File No. SR—-NASD-
2005-091]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Notice of Filing of
Proposed Rule Change Regarding the
Nasdaq Opening Process for Initial
Public Offerings

July 28, 2005.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”)? and Rule 19b—4 thereunder,?2
notice is hereby given that on July 20,
2005, the National Association of
Securities Dealers, Inc. (“NASD”’),
through its subsidiary, The Nasdaq
Stock Market, Inc. (“Nasdaq”), filed
with the Securities and Exchange
Commission (‘“‘Commission”’) the
proposal as described in Items I, II, and
III below, which Items have been
prepared by Nasdaq. Nasdaq filed the
proposed rule change pursuant to
Section 19(b)(3)(A) of the Act3 and Rule
19b—4(f)(6) thereunder,* which renders
the proposal effective upon filing with
the Commission. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of the Substance
of the Proposed Rule Change

Nasdaq is filing a proposed rule
change to modify Rule 4704(c)(1) to
improve the opening of stocks that are
the subject of an Initial Public Offering.
Nasdaq has designated this proposal as
non-controversial and has provided the
Commission with a written description
of the proposal in accordance with Rule
19b-4(f)(6)(iii) under the Act.5 This rule
proposal, which is effective upon filing

66 15 U.S.C. 78s(b)(2).

717 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

315 U.S.C. 78s(b)(3)(A).

417 CFR 240.19b—-4(f)(6).
517 CFR 240.19b-4(f)(6)(iii).

with the Commission, would become
operative on August 22, 2005.

The text of the proposed rule change
is below. Proposed new language is in
italics; proposed deletions are in
brackets.®
* * * * *

Rule 4704 Opening Process for
Nasdagq-listed Securities

(a)-(b) No Change.

(c) Nasdag-listed securities [that are
not designated by Nasdaq to participate
in the] in which no Nasdaq Opening
Cross occurs shall begin trading at 9:30
a.m. or, in the case of Nasdag-listed
securities in which trading is halted
pursuant to Rule 4120(a), at the time
specified by Nasdaq pursuant to Rule
4120 in the following manner:

(1) At 9:30 or at the time specified by
Nasdaq pursuant to Rule 4120 the
system shall suspend processing as set
forth in paragraph (b) in order to open
and integrate Regular Hours orders into
the book in time priority; provided,
however, that in the case of an Initial
Public Offering halted pursuant to Rule
4120(a)(7), the Issuer’s Initial Public
Offering Price shall be entered on the
bid side of the market as the oldest
quotation.

(2)—(4) No Change.

(d) No Change.

* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
Nasdaq included statements concerning
the purpose of, and basis for, the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. Nasdaq has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Rule 4704(c)(1) currently provides
that at 9:30 a.m. the system shall stop
processing according to the pre-opening
instructions set forth in Rule 4704(b)
and begin to construct the Nasdaq book
for the opening of trading. In the case of
an Initial Public Offering (“IPO”), the
first step in that process is to add quotes

6 Changes are marked to the rule text that appears
in the electronic NASD Manual found at the NASD
Web site at (http://www.nasd.com).

and orders in that security to the Nasdaq
book in time priority.

Nasdaq has determined that the
process currently set forth in Rule
4704(c) as applied to IPOs can be
improved by programmatically entering
the Issuer’s Public Offering Price as the
first quotation on the bid side of the
market. The current process can create
unnecessary volatility in an IPO
because, unlike other securities, there
are no existing quotes and orders in the
Nasdaq book against which to integrate
new quotes and orders. Due to this lack
of a baseline against which new quotes
and orders are measured before entry,
the first quotes entered into the system
for an IPO can vary significantly even in
instances where the security ultimately
opens at or near the IPO price. As a
result, the initial executions in an IPO,
even successive executions, can vary
significantly from each other and can
create the appearance of volatility.

By entering the Issuer’s Public
Offering Price as the first quotation on
the bid side of the market, Nasdaq hopes
to provide a baseline against which
subsequent quotes would be measured
and thereby reduce the potential for
volatility at the open. This should
happen in two ways. First, displaying a
quotation at the Issuer’s Public Offering
Price should encourage market
participants to enter quotations and
orders that are marketable at that price.
Second, the execution sequence at the
opening of trading would start from the
Issuer’s Public Offering Price and
revolve around that price, rather than
potentially starting from an extreme
price and moving towards the Issuer’s
price.

This proposal represents a minor
technical enhancement to Nasdaq’s
systems because Nasdaq already enters
the Issuer’s Public Offering Price into its
systems. Nasdaq currently enters the
Issuer’s Public Offering Price as the
previous day’s closing price for an IPO,
and uses it as the baseline for
calculating the daily price percentage
change for the IPO. Because the Issuer’s
Public Offering Price already resides
within Nasdaq systems as the oldest
entered price, it is a minor technical
change to display that price as a
quotation and to execute it in the
approved opening process.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of Section 15A of the Act,” in
general, and with Section 15A(b)(6) of
the Act,8 in particular, in that it is

715 U.S.C. 780-3.
815 U.S.C. 780-3(b)(6).
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designed, among other things, to protect
investors and the public interest.
Nasdaq believes that the current
proposal is consistent with the NASD’s
obligations under these provisions of
the Act because it would result in a
more orderly opening for stocks that are
the subject of an Initial Public Offering.
The proposed rule change would
decrease volatility during an important
period of trading while preserving price
discovery and transparency that is vital
to an effective opening of trading.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the foregoing proposed rule
change does not:

(i) significantly affect the protection of
investors or the public interest;

(ii) impose any significant burden on
competition; and

(iii) become operative for 30 days
from the date on which it was filed, or
such shorter time as the Commission
may designate, if consistent with the
protection of investors and the public
interest, it has become effective
pursuant to Section 19(b)(3)(A) of the
Act® and Rule 19b—4(f)(6) thereunder.1©

At any time within 60 days of the
filing of the proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

915 U.S.C. 78s(b)(3)(A).
1017 CFR 240.19b—4(f)(6).

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NASD-2005-091 on the
subject line.

Paper Comments

¢ Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
100 F Street, NE, Washington, DC
20549-9303.

All submissions should refer to File
Number SR-NASD-2005-091. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing also will be
available for inspection and copying at
the principal office of the NASD. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-NASD-2005-091 and
should be submitted on or before
August 25, 2005.11

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E5—4134 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

1117 CFR 200.30-3(a)(12).

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-52170; File No. SR-NASD-
2005-090]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Notice of Filing and
Immediate Effectiveness of Proposed
Rule Change and Amendment No. 1
Thereto To Modify Brut’s Directed
Cross Order Routing Process

July 29, 2005.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,?2
notice is hereby given that on July 19,
2005, the National Association of
Securities Dealers, Inc. (“NASD”),
through its subsidiary, The Nasdaq
Stock Market, Inc. (“Nasdaq”), filed
with the Securities and Exchange
Commission (‘“Commission’’) the
proposed rule change as described in
Items I and II below, which Items have
been prepared by Nasdaq. On July 28,
2005, Nasdagq filed Amendment No. 1 to
the proposed rule change.? Nasdaq has
designated the proposed rule change as
constituting a non-controversial rule
change under Rule 19b—4(f)(6) under the
Act,* which renders the proposal
effective upon filing with the
Commission. The Commission is
publishing this notice to solicit
comments on the proposed rule change,
as amended, from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of the Substance
of the Proposed Rule Change

Nasdaq proposes to modify how
Directed Cross Orders are processed on
its Brut Facility. Under the proposal,
Brut Directed Cross Orders in exchange-
listed securities that are directed to the
New York Stock Exchange (“NYSE”)
will first be routed to the Nasdaq Market
Center for potential execution and
thereafter to venues that provide
automated electronic executions before
being sent to the NYSE. Nasdaq will
implement the proposed rule change on
or about July 28, 2005, with the exact

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 Amendment No. 1 replaces the original filing in
its entirety. See Amendment No. 1. The effective
date of the original proposed rule change is July 19,
2005, and the effective date of the amendment is
July 28, 2005. For purposes of calculating the 60-
day period within which the Commission may
summarily abrogate the proposed rule change, as
amended, under Section 19(b)(3)(C) of the Act, the
Commission considers the period to commence on
July 28, 2005, the date on which the Exchange
submitted Amendment No. 1. See 15 U.S.C.
78s(b)(3)(C).

417 CFR 240.19b—4(f)(6).
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date being provided to market
participants via a Head Trader Alert on
www.nasdagtrader.com.

The text of the proposed rule change
is below. Proposed new language is in
italics; proposed deletions are in
[brackets].

4903. Order Entry Parameters

(a) No change.

(b) Brut Cross Orders—

(1) General. A Brut Cross Order is an
order that is displayed in the System,
and is executable against marketable
contra-side orders in the System. The
order also is eligible for routing to other
market centers. If marketable upon
receipt against both orders in the
System as well as other market centers,
the order shall execute first against
System orders. With the exception of
Directed Cross Orders, once a Brut Cross
Order is routed (in whole or in part) to
another market center, any remaining
unexecuted or returned portion of the
order shall be posted in System and
shall no longer be eligible for routing to
other market centers. Directed Cross
Orders in exchange-listed securities
directed to the New York Stock
Exchange shall remain at the exchange
until executed or cancelled by the
entering party.

(A)—(C) No change.

(D) A Brut Cross Order may also be
designated as a Directed Cross Order. A
Directed Cross Order is an order that
entered in the System during market
hours and is executable against
marketable contra-side orders in the
System. The order also is eligible for
routing to other market centers. [If,]

[a] After being processed in the Brut
System and exhausting available
liquidity in the Brut System, the order
is automatically routed by Brut to the
specific market center selected by the
entering party for potential execution.
Any portion of the Directed Cross Order
that remains unfilled after being routed
to the selected market center will be
returned to the entering party. For
Directed Cross Orders in exchange-
listed securities directed to the New
York Stock Exchange if, after being
processed in the Brut System and
exhausting available liquidity in the
Brut System, such orders will be
automatically routed to the Nasdaq
Market Center for potential execution
and thereafter to other market centers
that provide automated electronic
executions before being sent to the New
York Stock Exchange. Directed Cross
Orders in exchange-listed securities
directed to the New York Stock
Exchange shall remain at the exchange
until executed or cancelled by the
entering party.

(E) Brut Cross Orders, including those
designated as Aggressive Cross Orders,
Super Aggressive Cross Orders and
Directed Cross Orders, shall be executed
pursuant to:

(i) The [To] Brut Book Order Process
described in Rule 4905(a) to the extent
marketable against an order resident in
the System; and

(ii) With the exception of Directed
Cross Orders, the Brut Order Routing
Process described in Rule 4905(b) to the
extent not marketable against an order
resident in the System.

(F) No change.

(c)-(f) No change.

* * * * *

4905. Order Processing

(a) Brut Book Order Process

Orders subject to the Brut Book Order
Process shall be executed as follows:

(1)—(3) No change.

(4) Processing of Directed, Aggressive
and Super Aggressive Cross Orders—
The System shall process crossed
Directed and Aggressive Cross Orders,
and locked or crossed Super Aggressive
Cross Orders as follows:

(A) Displayed orders which are
designated as “Directed Cross Orders”
by a Participant shall be routed [to the
market center selected by the entering
party for potential execution by the
System] as described in Rule
4903(b)(1)(D). This order type is
available for Nasdaq-listed and
Exchange-listed securities.

(B)—(C) No change.

(b) No change.

* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
Nasdaq included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. Nasdaq has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Currently, a Brut Directed Cross order
attempts to access any marketable
liquidity within the Brut system before
routing to the market center specified by
the entering party as the final

destination for the order. In this filing,
Nasdaq proposes to modify the Brut
Directed Cross Order process for orders
in exchange-listed securities so that an
order in an exchange-listed security for
which the entering party designates the
New York Stock Exchange (“NYSE”) as
the final destination will, after
interacting with the Brut system, first be
routed for potential execution to the
Nasdaq Market Center, and thereafter to
other market centers that provide
automated electronic executions, before
being sent to the NYSE.? The routing
priority of market centers other than
Brut and the Nasdaq Market Center, will
be based on the existence of appropriate
linkages to those market centers as well
as factors such as the response times
and fees of the destination markets. The
ranking of such intermediate destination
electronic market centers may be
adjusted on a real-time basis at Brut’s
discretion based on the above, or other,
factors.

Nasdaq believes that by increasing the
interaction of exchange-listed Directed
Cross Orders with venues that provide
automated electronic executions, the
proposal will improve the overall speed
and efficiency of executing such orders.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of Section 15A of the Act,® in
general and with Section 15A(b)(6) of
the Act,? in particular, in that it is
designed to promote just and equitable
principles of trade, remove
impediments to a free and open market
and a national market system, and, in
general, to protect investors and the
public interest.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

5In addition, the proposal corrects Nasdaq Rule
4903(b)(1)(E)(i) to make clear that BRUT Cross
Orders are processed using the Brut Book Order
Process.

615 U.S.C. 780-3.

715 U.S.C. 780-3(b)(6).
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II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The proposed rule change has been
filed by Nasdaq as a ‘non-controversial”
rule change pursuant to Section
19(b)(3)(A) of the Act® and
subparagraph (f)(6) of Rule 19b—4
thereunder.® Consequently, because the
foregoing rule change does not:

(i) significantly affect the protection of
investors or the public interest;

(ii) impose any significant burden on
competition; and

(iii) become operative for 30 days
from the date of filing, or such shorter
time as the Commission may designate
if consistent with the protection of
investors and the public interest, it has
become effective pursuant to Section
19(b)(3)(A) of the Act and Rule 19b—
4(f)(6) thereunder.1©

A proposed rule change filed under
Rule 19b—4(f)(6) normally does not
become operative prior to 30 days after
the date of filing. However, Rule 19b—
4(f)(6)(iii) permits the Commission to
designate a shorter time if such action
is consistent with the protection of
investors and the public interest.
Nasdaq has requested that the
Commission waive the 30-day pre-
operative period, which would make the
proposed rule operative immediately.

The Commission believes that it is
consistent with the protection of
investors and the public interest to
waive the 30-day pre-operative period
in this case.1! Allowing the rule change
to become operative immediately
should permit Nasdaq to provide Brut
users the benefits of enhanced routing
functionality as soon as possible.12
Consequently, the proposed rule change
has become effective pursuant to
Section 19(b)(3)(A) of the Act 13 and
Rule 19b—4(f)(6) thereunder.14

815 U.S.C. 78s(b)(3)(A).

917 CFR 240.19b-4(f)(6).

10Rule 19b—4(f)(6) under the Act also requires a
self-regulatory organization to give the Commission
written notice of its intent to file the proposed rule
change, along with a brief description and text of
the proposed rule change, at least five business days
prior to the date of filing of the proposed rule
change, or such shorter time as designated by the
Commission. The NASD complied with this
requirement.

11 For purposes only of waiving the operative
delay for this proposal, the Commission has
considered the proposed rule’s impact on
efficiency, competition, and capital formation. 15
U.S.C. 78c(f).

12 The Commission notes that Nasdaq intends the
proposed rule to enhance the speed and efficiency
of order execution by increasing the opportunity for
orders to be executed through automated electronic
trading venues and notes that use of the Brut system
and the Directed Cross Order is voluntary.

1315 U.S.C. 78s(b)(3)(A).

1417 CFR 240.19b—4(f)(6).

At any time within 60 days of the
filing of the proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change, as amended, is consistent with
the Act. Comments may be submitted by
any of the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NASD-2005-090 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
Station Place, 100 F Street, NE,
Washington, DC 20549-9303.

All submissions should refer to File
Number SR-NASD-2005-090. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing also will be
available for inspection and copying at
the principal office of the NASD. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.

All submissions should refer to File
Number SR-NASD-2005-090 and

should be submitted on or before
August 25, 2005.
For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.1s

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E5—4150 Filed 8—3—-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-52160; File No. SR-NYSE-
2005-49]

Self-Regulatory Organizations; New
York Stock Exchange, Inc.; Notice of
Filing and Immediate Effectiveness of
Proposed Rule Change and
Amendment No. 1 Thereto Relating To
Removal of Size and Frequency
Restrictions on Orders Entered
Through Direct+ in Investment
Company Units, Trust Issued Receipts
and StreetTRACKS ® Gold Shares

July 28, 2005.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),? and Rule 19b-4 thereunder,2
notice is hereby given that on July 15,
2005, the New York Stock Exchange,
Inc. (“NYSE” or “Exchange”) filed with
the Securities and Exchange
Commission (‘“Commission’’) the
proposed rule change as described in
Items I and II below, which Items have
been prepared by the Exchange. On July
26, 2005, the Exchange filed
Amendment No. 1 to the proposed rule
change.? The Exchange filed the
proposed rule change as a “non-
controversial” rule change under Rule
19b-4(f)(6) under the Act,4 which
rendered the proposal effective upon
filing with the Commission. The
Commission is publishing this notice to
solicit comments on the proposed rule
change, as amended, from interested
persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The proposed rule change would
amend NYSE Rule 13 in order to
eliminate the 10,000 share size
restriction for orders entered through
NYSE Direct+ ® (“Direct+”) in
Investment Company Units, as defined

1517 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3In Amendment No. 1, the Exchange made non-
substantive changes to the text of the proposed rule
change.

417 CFR 240.19b—4(f)(6).
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in paragraph 703.16 of the Listed
Company Manual, Trust Issued Receipts
(such as HOLDRSs), as defined in NYSE
Rule 1200, streetTRACKS ® Gold
Shares, as defined in NYSE Rule 1300,
and any other product subject to the
same rules as Investment Company
Units (collectively “ETFs”). In addition,
the 30-second time restriction in NYSE
Rule 1005 is proposed to be eliminated
for ETF orders entered through Direct+.
Below is the text of the proposed rule
change. Proposed additions are in italics

and proposed deletions are in [brackets].
* * * * *

Rule 13. Definitions of Orders

* * * * *

Auto Ex Order

Except as provided below, [A] an auto
ex order is a limit order of 1099 shares
or less priced at or above the Exchange’s
published offer (in the case of an order
to buy) or at or below the Exchange’s
published bid (in the case of an order to
sell), which a member or member
organization has entered for automatic
execution in accordance with, and to
the extent provided by, Exchange Rules
1000-1005.

[Pursuant to a pilot program to run
until December 23, 2004,] Auto ex
orders in Investment Company Units (as
defined in paragraph 703.16 of the
Listed Company Manual), [or] Trust
Issued Receipts (as defined in Rule
1200), streetTRACKS ® Gold Shares (as
defined in Rule 1300), or any product
subject to the same rules as Investment
Company Units may be entered as limit
orders in an amount greater than 1099
shares. [The pilot program shall provide
for a gradual, phased-in raising of order
size eligibility, up to a maximum of
10,000 shares. Each raising of order size
eligibility shall be preceded by a
minimum of a one-week advance notice

to the Exchange’s membership.]

Rule 1005. Orders May Not Be Broken
Into Smaller Amounts

Except for orders in Investment
Company Units (as defined in
paragraph 703.16 of the Listed
Company Manual), Trust Issued
Receipts (as defined in Rule 1200), or
streetTRACKS® Gold Shares (as defined
in Rule 1300), or any product subject to
the same rules as Investment Company
Units, [A] an auto ex order for any
account in which the same person is
directly or indirectly interested may
only be entered at intervals of no less
than 30 seconds between entry of each
such order in a stock[, Investment
Company Unit (as defined in paragraph
703.16 of the Listed Company Manual),

or Trust Issued Receipt (as defined in
Rule 1200)], unless the orders are
entered by means of separate order entry
terminals, and the member or member
organization responsible for entry of the
orders to the Floor has procedures in
place to monitor compliance with the

separate terminal requirement.
* * * * *

Rule 1300. streetTRACKS® Gold Shares

(a) The provisions of this Rule 1300
series apply only to streetTRACKS®
Gold Shares, which represent units of
fractional undivided beneficial interest
in and ownership of the streetTRACKS ®
Gold Trust. While streetTRACKS ® Gold
Shares are not technically Investment
Company Units and thus are not
covered by Rule 1100, all other rules
that reference “Investment Company
Units,” as defined and used in [Para.]
paragraph 703.16 of the Listed
Company Manual, including, but not
limited to Rules 13, 36.30, 98, 104,
460.10, and 1002[, and 1005] shall also
apply to streetTRACKS ® Gold Shares.
When these rules reference Investment
Company Units, the word “index” (or
derivative or similar words) will be
deemed to be “‘gold spot price” and the
word “‘security” (or derivative or similar
words) will be deemed to be
“streetTRACKS ® Gold Trust”.

(b) As is the case with Investment
Company Units, paragraph (m) of the
Guidelines to Rule 105 shall also apply
to streetTRACKS ® Gold Shares.
Specifically, Rule 105(m) shall be
deemed to prohibit an equity specialist,
his member organization, other member,
allied member or approved person in
such member organization or officer or
employee thereof from acting as a
market maker or functioning in any
capacity involving market-making
responsibilities in physical gold, gold
futures or options on gold futures, or
any other gold derivatives. However, an
approved person of an equity specialist
entitled to an exemption from Rule
105(m) under Rule 98 may act in a
market making capacity, other than as a
specialist in the streetTRACKS ® Gold
Shares on another market center, in
physical gold, gold futures or options on
gold futures, or any other gold
derivatives.

(c) Except to the extent that specific
provisions in this Rule govern, or unless
the context otherwise requires, the
provisions of the Constitution, all other
Exchange Rules and policies shall be
applicable to the trading of
streetTRACKS ® Gold Shares on the
Exchange. Pursuant to Exchange Rule 3
(“Security”’), streetTRACKS ® Gold
Shares are included within the
definition of “security” or “securities”

as those terms are used in the

Constitution and Rules of the Exchange.
* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of, and basis for,
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Executions of ETF Orders in Direct+
Under Existing Rules

With respect to ETFs, Direct+
currently provides for the automatic
execution of straight limit orders (i.e.
orders without tick restrictions) of
10,000 shares or less 5 against trading
interest reflected in the Exchange’s
published quotation. ETF orders capable
of execution via Direct+ are defined in
NYSE Rule 13 as “auto ex” orders. It is
not mandatory that all eligible ETF limit
orders be entered as auto ex orders;
rather, the member organization
entering the ETF order (or its customer
if enabled by the member organization)
can choose to enter an ETF auto ex
order when such member organization
(or customer) believes that the speed
and certainty of an execution at the
Exchange’s published bid or offer price
is in the customer’s best interest. Where
the customer’s interests are best served
by being afforded the opportunity for
price improvement, the member
organization (or customer) may enter a
limit or market order in an ETF by
means of the SuperDot(®) (“DOT”)
system for representation in the auction
market.

ETF Direct+ orders are entered
through DOT with the indicator NX

5 See Information Memorandum 03-28 (June 20,
2003) (Amendments to Direct+). The Commission
approved increasing the size of Direct+ orders in
Investment Company Units and Trust Issued
Receipts to a maximum level of 10,000 shares. See
Securities Exchange Act Release Nos. 47024
(December 18, 2002), 67 FR 79217 (December 27,
2002) (SR-NYSE-2002-37) and 50828 (December 9,
2004), 69 FR 75579 (December 17, 2004) (SR—
NYSE-2004-66) (extending Direct+ through
December 23, 2005).
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added to identify the order as an auto
ex order. The ETF auto ex order receives
an automatic execution when its limit
price is equal to or better than the
published bid or offer, without being
exposed to the price improvement
mechanism of the auction market,
provided the bid or offer is still
available.® The transaction report is
returned through DOT to the member
organization (or customer) that entered
it.

Current Direct+ rules restrict the
frequency of entry of all auto ex orders
including those in ETFs. An ETF auto
ex order for any account in which the
same person is directly or indirectly
interested may only be entered at
intervals of no less than 30 seconds
between entry of each such ETF order,
unless the orders are entered by means
of separate order entry terminals, and
the member or member organization
responsible for entry of the orders to the
Floor has procedures in place to
monitor compliance with the separate
terminal requirement.”

Proposed Rule Change

In the hybrid market filings,8 the
Exchange is proposing, among other
things, to remove size and frequency
restrictions on auto ex orders. However,
in order to increase the ability of
customers to automatically execute
orders in ETFs, the Exchange is
proposing to:

(i) Amend NYSE Rule 13 to eliminate
the 10,000 share restriction for auto ex
orders in ETFs; and

(ii) Eliminate the 30-second frequency
restriction in NYSE Rule 1005 for orders
in ETFs.

These proposals would be implemented
prior to the implementation of the
hybrid market.

The Exchange believes that this
proposed change should be
implemented for ETFs because of their
unique nature (i.e., they are derivatively
priced in relation to the values of the
underlying component securities, and
the high degree of liquidity in ETFs),
and to enable the Exchange to remain
competitive with other market centers,
where there are no size and frequency
restrictions on orders in ETFs.

2. Statutory Basis

The Exchange believes that the
proposed rule change is consistent with

6 See NYSE Rule 1000.

7 See NYSE Rule 1005.

8 See Securities Exchange Act Release Nos. 50173
(August 10, 2004), 69 FR 50407 (August 16, 2004);
50667 (November 15, 2004), 69 FR 67980
(November 22, 2004); and 51906 (June 22, 2005), 70
FR 37463 (June 29, 2005) (SR-NYSE-2004-05).

Section 6(b) of the Act? in general, and
furthers the objectives of Section 6(b)(5)
of the Act 10 in particular, in that it is
designed to promote just and equitable
principles of trade, to remove
impediments to and perfect the
mechanism of a free and open market
and a national market system and, in
general, to protect investors and the
public interest. The proposed rule
change also is designed to support the
principles of Section 11A(a)(1),? in that
it seeks to assure economically efficient
execution of securities transactions,
make it practicable for brokers to
execute investors’ orders in the best
market and provide an opportunity for
investors’ orders to be executed without
the participation of a dealer.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any inappropriate burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the proposed rule change: (i)
Does not significantly affect the
protection of investors or the public
interest; (ii) does not impose any
significant burden on competition; and
(iii) by its terms, does not become
operative for 30 days after the date of
filing, or such shorter time as the
Commission may designate, if
consistent with the protection of
investors and the public interest, the
proposed rule change has become
effective pursuant to Section 19(b)(3)(A)
of the Act 12 and subparagraph (f)(6) of
Rule 19b—4 thereunder.?3

As required under Rule 19b—
4(f)(6)(iii),** the Exchange provided the
Commission with written notice of its
intent to file the proposed rule change,
along with a brief description and text
of the proposed rule change, at least five
business days prior to the date of the
filing of the proposed rule change. The

915 U.S.C. 78f(b).

1015 U.S.C. 78f(b)(5).

1115 U.S.C. 78k-1(a)(1).

1215 U.S.C. 78s(b)(3)(A).
1317 CFR 240.19b—4(f)(6).
1417 CFR 240.19b—4(f)(6)(iii).

Exchange has requested that the
Commission waive the 30-day operative
delay to immediately expand the
availability of Direct+ for orders in ETFs
by eliminating order size and frequency
restrictions. The Commission believes
that waiver of the 30-day operative
delay is consistent with the protection
of investors and the public interest,
because this filing should enhance the
execution of transactions in ETFs. For
this reason, the Commission designates
the proposal to be effective and
operative upon filing with the
Commission.'®

At any time within 60 days of the
filing of the proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in the furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NYSE-2005-49 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
100 F Street, NE, Washington, DC
20549-9309.

All submissions should refer to File
Number SR-NYSE-2005—49. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written

15For the purposes only of accelerating the
operative date of this proposal, the Commission has
considered the proposed rule’s impact on
efficiency, competition and capital formation. 15
U.S.C. 78c(f).
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communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section, 100 F Street, NE, Washington,
DC 20549. Copies of such filing also will
be available for inspection and copying
at the principal office of the Exchange.
All comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-NYSE-2005-49 and should
be submitted on or before August 25,
2005.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.16

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E5—4133 Filed 8-3-05; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-52154; File No. SR-NYSE-
2005-51]

Self-Regulatory Organizations; New
York Stock Exchange, Inc.; Notice of
Filing and Immediate Effectiveness of
Proposed Rule Change to Eliminate
the “All or None’’ and “Fill or Kill”
Order Types in the Exchange’s Equity
Market

July 28, 2005

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”)! and Rule 19b—4 thereunder,2
notice is hereby given that on July 20,
2005, the New York Stock Exchange,
Inc. (“NYSE” or “Exchange”) filed with
the Securities and Exchange
Commission (‘“‘Commission”’) the
proposed rule change as described in
Items I and II below, which Items have
been prepared by NYSE. The Exchange
filed the proposal pursuant to Section
19(b)(3)(A) of the Act,3 and Rule 19b—
4(f)(6) thereunder,* which renders the
proposal effective upon filing with the
Commission. The Commission is
publishing this notice to solicit

1617 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

315 U.S.C. 78s(b)(3)(A).
417 CFR 240.19b—4(f)(6).

comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend
Exchange Rules 13, 79A.15, 123B, and
806 in order to eliminate the All or
None (“AON”’) and Fill or Kill (“FOK”)
order types in the Exchange’s equity
market. The text of the proposed rule
change is available on NYSE’s Web site
(http://www.nyse.com), at NYSE’s Office
of the Secretary, and at the
Commission’s Public Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Exchange Rule 13 defines AON orders
and FOK orders. An AON order is
defined as:

A market or limited price order which is
to be executed in its entirety or not at all, but,
unlike a fill or kill order, is not to be treated
as cancelled if not executed as soon as it is
represented in the Trading Crowd. The
making of “all or none” bids or offers in
stocks is prohibited and the making of “all
or none” bids or offers in bonds is subject to
the restrictions of Rule 61 and Rule 86.

An AON order cannot be represented in
the Exchange’s published best bid/offer
due to the conditional nature of its
execution.

An FOK order is defined as:

A market or limited price order which is
to be executed in its entirety as soon as it is
represented in the Trading Crowd, and such
order, if not so executed, is to be treated as
cancelled. For purposes of this definition, a
“stop” is considered an execution.

The Exchange proposes to eliminate
the above two order types in its equity
market because, according to the
Exchange, such order types are
infrequently used and represent a very
small percentage of order flow, less than

one-tenth of 1% (approximately .06%
for AON orders and .00028% for FOK
orders). The average number of AON
orders is approximately 12,000 per day
and the average number of FOK orders
is approximately 55 orders per day, out
of approximately 20 million orders
received by the Exchange per day.
Approximately 65% of all AON orders
are cancelled. In addition, the Exchange
stated that, in informal discussions it
had with both buy-side and sell-side
customers, such customers did not
object to the proposed elimination of
these order types. Furthermore, the
Exchange believes that the wider
availability of immediate or cancel
orders, as proposed in the Exchange
Hybrid Market filings,> would provide a
useful substitute for customers seeking
similar types of executions. In addition,
both order types would continue to exist
for purposes of the Automated Bond
System ®, as discussed in Exchange Rule
86. Exchange Rule 13 also would be
amended to clarify this.

In addition to Exchange Rule 13, the
proposed rule change would eliminate
references to AON orders and FOK
orders in Exchange Rules 79A.15(6)
(Miscellaneous Requirements on Stock
and Bond Market Procedures), 123B
(Exchange Automated Order Routing
Systems), and 806 (Taking or Supplying
Baskets Named in Order).

2. Statutory Basis

The Exchange believes that the basis
under the Act for this proposed rule
change is the requirement under Section
6(b)(5) ¢ that an exchange have rules that
are designed to promote just and
equitable principles of trade, to foster
cooperation and coordination with
persons engaged in regulating, clearing,
settling, processing information with
respect to, and facilitating transactions
in securities, to remove impediments to
and perfect the mechanism of a free and
open market and a national market
system and, in general, to protect
investors and the public interest.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange believes that the
proposed rule change would not impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

5 See Securities Exchange Act Release Nos. 50173
(August 10, 2004), 69 FR 50407 (August 16, 2004)
(Amendment No. 1 to SR-NYSE-2004-05); 50667
(November 15, 2004), 69 FR 67980 (November 22,
2004) (Amendment Nos. 2 and 3 to SR-NYSE—~
2004-05); and 51906 (June 22, 2005), 70 FR 37463
(June 29, 2005) (Amendment No. 5 to SR-NYSE—
2004-05).

615 U.S.C. 78f(b)(5).
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C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Exchange has not solicited, and
does not intend to solicit, comments
regarding the proposed rule change. The
Exchange has not received any
unsolicited written comments from
members or other interested parties.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing proposed rule change is
subject to Section 19(b)(3)(A)(iii) of the
Act7 and Rule 19b—4(f)(6) thereunder 8
because the proposal: (i) Does not
significantly affect the protection of
investors or the public interest; (ii) does
not impose any significant burden on
competition; and (iii) does not become
operative prior to 30 days after the date
of filing or such shorter time as the
Commission may designate if consistent
with the protection of investors and the
public interest; provided that the
Exchange has given the Commission
notice of its intent to file the proposed
rule change, along with a brief
description and text of the proposed
rule change, at least five business days
prior to the date of filing of the
proposed rule change, or such shorter
time as designated by the Commission.

The Exchange satisfied the five-day
pre-filing requirement. The Exchange
has requested that the Commission
waive the 30-day operative delay. The
Commission believes that waiving the
30-day operative delay is consistent
with the protection of investors and the
public interest because such waiver
would allow the Exchange to eliminate
two infrequently used order types,
which may increase the efficiency of the
Exchange. For these reasons, the
Commission designates the proposal to
be effective and operative upon filing
with the Commission.®

At any time within 60 days of the
filing of the proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.10

715 U.S.C. 78s(b)(3)(A)(iii).

817 CFR 240.19b—4(f)(6).

9For purposes only of waiving the operative
delay for this proposal, the Commission has
considered the proposed rule’s impact on
efficiency, competition, and capital formation. 15
U.S.C. 78c(f).

10 See Section 19(b)(3)(C) of the Act, 15 U.S.C.
78s(b)(3)(C).

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NYSE-2005-51 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
Station Place, 100 F Street, NE,
Washington, DC 20549-9303.

All submissions should refer to File
Number SR-NYSE-2005-51. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section, 100 F Street, NE, Washington,
DC 20549. Copies of such filing al