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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Chapter XIV, Appendix A

New Telephone and Fax Numbers

AGENCY: Federal Labor Relations
Authority.

ACTION: Amendment of rules and
regulations.

SUMMARY: Changes have been made to
the telephone number of the Federal
Labor Relations Authority’s Washington
Regional Office, and the telephone and
fax numbers of the Boston Regional
Office. Accordingly, it is necessary to
amend 5 CFR Chapter XIV to reflect the
changes.

EFFECTIVE DATE: This rule is effective
July 14, 2005.

FOR FURTHER INFORMATION CONTACT:
Yvonne Thomas, Director,
Administrative Services Division;
Federal Labor Relations Authority; 1400
K Street, NW.; Washington, DC 20424—
0001; (202) 218-7750.

SUPPLEMENTARY INFORMATION: Paragraph
(d) of Appendix A to 5 CFR Chapter XIV
sets forth the addresses, telephone
numbers, and fax numbers of the
Regional Offices of the Federal Labor
Relations Authority. Because of the
changes in the telephone number of the
Washington Regional Office, and the
telephone and fax numbers of the
Boston Regional Office, it is necessary to
revise these provisions of the agency’s
regulations.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Federal Labor Relations
Authority has determined that these
regulations, as amended, will not have
a significant economic impact on a
substantial number of small entities,
because they apply to federal
employees, federal agencies, and labor

organizations representing federal
employees.

Unfunded Mandates Reform Act of
1995

These regulatory changes will not
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

These rules are not major rules as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. These rules will
not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

These regulations contain no
information collection or record keeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507
et seq.).

CHAPTER XIV—FEDERAL LABOR
RELATIONS AUTHORITY

m For the reasons set out in the preamble
and under the authority of 5 U.S.C. 7134,
Appendix A to 5 CFR Ch. XIV is
amended as follows:

m Appendix A to 5 CFR Ch. XIV,
paragraphs (d)(1) and (d)(2), are revised
to read as follows:

Appendix A to 5 CFR Ch. XIV—Current
Addresses and Geographic
Jurisdictions

* * * * *

(d) * k%

(1) Boston, Massachusetts Regional
Office—10 Causeway Street, Suite 472,
Boston, MA 02222-1043; telephone: (617)
565-5100; fax: (617) 565—6262.

(2) Washington, DC Regional Office—1400
K Street NW., Suite 200, Washington, DC
20424-0001; telephone: (202) 357-6029; fax:
(202) 482-6724.

* * * * *

Dated: July 14, 2005.
Yvonne Thomas,
Director, Administrative Services Division.
[FR Doc. 05-14260 Filed 7-19-05; 8:45 am)]
BILLING CODE 6727-01-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 955

[Docket No. FV05-955—1 FIR]

Vidalia Onions Grown in Georgia;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule which increased the
assessment rate and changed the
assessable unit established for the
Vidalia Onion Committee (Committee)
for the 2005 and subsequent fiscal
periods from $0.12 per 50-pound bag or
equivalent to $0.10 per 40-pound carton
of Vidalia onions. The assessment rate
of $0.10 per 40-pound carton is $0.0001
per pound more than the assessment
rate previously in effect. The Committee
locally administers the marketing order
which regulates the handling of Vidalia
onions grown in Georgia. Authorization
to assess Vidalia onion handlers enables
the Committee to incur expenses that
are reasonable and necessary to
administer the program. The fiscal
period began January 1 and ends
December 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: August 19, 2005.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Southeast Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 799
Overlook Drive, Suite A, Winter Haven,
Florida 33884—1671; Telephone: (863)
324-3375, Fax: (863) 325—-8793; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938.
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Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Marketing Order No. 955, both as
amended (7 CFR part 955), regulating
the handling of Vidalia onions grown in
Georgia, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Vidalia onion handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable Vidalia
onions beginning January 1, 2005, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule continues in effect the
action that increased the assessment rate
and changed the assessable unit
established for the Vidalia Onion
Committee (Committee) for the 2005
and subsequent fiscal periods from
$0.12 per 50-pound bag or equivalent to

$0.10 per 40-pound carton of Vidalia
onions. The assessment rate of $0.10 per
40-pound carton is $0.0001 per pound
more than the assessment rate

previously in effect.

The Vidalia onion order provides
authority for the Committee, with the
approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of Vidalia onions. They are familiar
with the Committee’s needs and with
the costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 2001-02 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
of $0.12 per 50-pound bag or equivalent
that would continue in effect from 2001
and subsequent fiscal periods unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other information
available to USDA.

The Committee met December 15,
2004, and unanimously recommended
2005 expenditures of $450,300 and an
assessment rate of $0.10 per 40-pound
carton of Vidalia onions. In comparison,
last year’s budgeted expenditures were
$312,215. The assessment rate of $0.10
per 40-pound carton is $0.0001 per
pound more than the rate currently in
effect. The increase in the assessment
rate is based on the reduction in size of
the assessable unit from 50-pounds to
40-pounds. Although the reduction in
size of the assessable unit increases the
number of assessable cartons, it only
slightly increases the actual assessment
per pound of Vidalia onions handled
from $0.0024 per pound to $0.0025 per
pound.

The major expenditures
recommended by the Committee for the
2005 year include $92,500 for salaries
and benefits, $59,800 for administrative
expenses, $290,000 for marketing
expenses, $5,000 for research expenses,
and $3,000 for compliance. Budgeted
expenses for these items in 2004 were
$66,280, $237,435, $7,500, $1000, and
$0, respectively.

The assessment rate recommended by
the Committee was derived by
multiplying the assessment rate by the
number of 40-pound cartons of Vidalia
onions the industry is expected to ship
for the 2005 fiscal period, and took into
consideration the availability of

matching funds for research and
promotion from the State of Georgia.
Vidalia onion shipments for the 2005
fiscal period are estimated at 3,350,000
40-pound cartons which should provide
$335,000 in assessment income. Income
derived from handler assessments,
interest income ($3,000), contributions
from the Georgia Department of
Agriculture ($150,000), and income
from the sale of Point-of-Sale
advertisement material ($6,000) will be
adequate to cover budgeted expenses.
Funds in the reserve (currently $67,331)
will be kept within the maximum
permitted by the order, which is three
fiscal periods’ budgeted expenses
(§955.44).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2005 budget and those for
subsequent fiscal periods will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
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There are approximately 145
producers of Vidalia onions in the
production area and approximately 110
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms, which
include handlers, are defined as those
whose annual receipts are less than
$6,000,000.

Based on information from the
Georgia Agricultural Statistical Service
and Committee data, around 90 percent
of Vidalia onion handlers ship under
$5,000,000 worth of onions on an
annual basis. In addition, based on
acreage, production, grower prices
reported by the National Agricultural
Statistics Service, and the total number
of Vidalia onion growers, the average
annual grower revenue is approximately
$489,000. Thus, the majority of handlers
and producers of Vidalia onions may be
classified as small entities.

This rule continues in effect the
action that increased the assessment rate
and changed the assessable unit from
$0.12 per 50-pound bag or equivalent to
$0.10 per 40-pound carton of Vidalia
onions for the 2005 and subsequent
fiscal periods. The Committee
unanimously recommended 2005
expenditures of $450,300 and an
assessment rate of $0.10 per 40-pound
carton of Vidalia onions. The
assessment rate of $0.10 per 40-pound
carton is $0.0001 per pound higher than
the $0.12 per 50-pound bag or
equivalent assessment rate in effect
during 2004. The quantity of assessable
Vidalia onions for the 2005 season is
estimated at 3,350,000 40-pound
cartons. Thus, the $0.10 per 40-pound
carton rate should provide $335,000 in
assessment income. Income derived
from handler assessments, interest
income ($3,000), contributions from the
Georgia Department of Agriculture
($150,000), and income from the sale of
Point-of-Sale advertisement material
($6,000) will be adequate to cover
budgeted expenses.

The major expenditures
recommended by the Committee for the
2005 year include $92,500 for salaries,
$59,800 for administrative expenses,
$290,000 for marketing expenses, $5,000
for research expenses, and $3,000 for
compliance. Budgeted expenses for
these items in 2004 were $66,280,
$237,435, $7,500, $1,000, and $0,
respectively.

The Committee at its December 15,
2004, meeting unanimously
recommended reducing the assessable
carton size from a 50-pound bag or

equivalent to the current industry
standard 40-pound carton size. The
reduction in the assessable unit size
increases the number of assessable
units. The assessable unit size reduction
also causes a slight increase in the
actual per pound rate of assessment
from $0.0024 to $0.0025, or an increase
of $0.0001 per pound.

The Committee reviewed and
unanimously recommended 2005
expenditures of $450,300 which
included increases in marketing,
compliance, administrative expenses,
and research programs. Prior to arriving
at this budget, the Committee
considered information from various
sources. Alternative expenditure levels
were discussed by the Committee based
upon the relative value of various
research and promotion projects to the
Vidalia onion industry. The Committee
also discussed keeping the current $0.12
per 50-pound bag or equivalent
assessment rate. The Committee
believes, however, that using the current
industry standard unit of 40-pounds
will increase efficiency by saving
handlers the considerable time and
expense previously spent in converting
40-pound units to the 50-pound
assessment rate unit. The Committee
also felt that the slight increase of
$0.0001 per pound in assessments is
insignificant when considering the
benefits of using the industry standard
unit. Thus, the assessment rate of $0.10
per 40-pound carton of assessable
Vidalia onions was approved
unanimously. The expected income was
derived by multiplying the assessment
rate by the estimated number of 40-
pound cartons the industry expects to
ship for the 2005 season. Also available
for expenditure are interest income and
matching funds from the State of
Georgia (for expenditures pursuant to
§955.50; production research,
marketing research development, and
marketing promotion, including paid
advertising).

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the grower price for the 2005 season
could range between $13.75 and $17.15
per 40-pound carton of Vidalia onions.
Therefore, the estimated assessment
revenue for the 2005 fiscal period as a
percentage of total grower revenue
could range between 0.58 and 0.73
percent.

This action continues in effect the
action that increased the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on

to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. As
noted earlier, the savings in time and
expense previously spent on converting
the industry standard 40-pound carton
to the 50-pound unit used by the
Committee more than offsets the
negligible assessment increase of
$0.0001 per pound of onions handled.
In addition, the Committee’s meeting
was widely publicized throughout the
Vidalia onion industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the
December 15, 2004, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Vidalia onion
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

An interim final rule concerning this
action was published in the Federal
Register on March 8, 2005 (70 FR
11114). Copies of that rule were also
mailed or sent via facsimile to all
Vidalia onion handlers. Finally, the
interim final rule was made available
through the Internet by USDA and the
Office of the Federal Register. A 60-day
comment period was provided for
interested persons to respond to the
interim final rule. The comment period
ended on May 9, 2005. One comment
was received.

The commenter stated that
agricultural industry participants do not
need government financial support to
compete. However, the purpose of this
action is to establish the assessment
collection rate imposed on handlers,
which enables the Committee to incur
expenses to administer the program.
Therefore, no changes will be made as
a result of the comment.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
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submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 955

Onions, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 955—VIDALIA ONIONS GROWN
IN GEORGIA

m Accordingly, the interim final rule
amending 7 CFR part 955 which was
published at 70 FR 11114 on March 8,
2005, is adopted as a final rule without
change.

Dated: July 14, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-14261 Filed 7-19-05; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Natural Resources Conservation
Service

7 CFR Part 1469

Conservation Security Program

AGENCY: Commodity Credit Corporation
and the Natural Resources Conservation
Service, USDA.

ACTION: Interim final rule; extension of
public comment period.

SUMMARY: The Conservation Security
Program (CSP) is authorized by Title
XII, Chapter 2, Subchapter A, of the
Food Security Act of 1985, as amended
by the Farm Security and Rural
Investment Act of 2002. The Natural
Resources Conservation Service (NRCS)
published an amendment to the interim
final rule for CSP on March 25, 2005,
(70 FR 15201), with a comment period
expiring July 25, 2005. By this notice,
NRCS is extending the period during
which it will accept public comment on
the amended interim final rule for CSP
to September 9, 2005. This extension is
to give the public additional time to
comment on key issues that have been
raised regarding the implementation of
the program under the amended interim
final rule.

DATES: Comments must be postmarked
by midnight, September 9, 2005.
ADDRESSES: Send comments in writing,
by mail, to Financial Assistance
Programs Division, Natural Resources

Conservation Service, P.O. Box 2890,
Washington, DC 20013-2890, or by e-
mail to FarmBillRules@usda.gov; Attn:
Conservation Security Program.

The amended interim final rule may
also be accessed via the Internet through
the NRCS homepage, at hitp://
www.nrcs.usda.gov, and by selecting
Programs. All comments, including
names and addresses when provided,
are placed in the record and are
available for public inspection.

FOR FURTHER INFORMATION CONTACT:
Craig Derickson, Conservation Security
Program Manager, Financial Assistance
Programs Division, NRCS, P.O. Box
2890, Washington, DC 20013-2890,
telephone: (202) 720-1845; fax: (202)
720—4265. Submit e-mail to:
craig.derickson@wdc.usda.gov,
Attention: Conservation Security
Program.

Signed in Washington, DC, on July 14,

2005.

Bruce I. Knight,

Chief, Natural Resources Conservation
Service, Vice President, Commodity Credit
Corporation.

[FR Doc. 05-14297 Filed 7-19-05; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 93, 94, and 95
[Docket No. 04-011-3]

Highly Pathogenic Avian Influenza;
Additional Restrictions

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the regulations
concerning the importation of animals
and animal products to prohibit or
restrict the importation of birds, poultry,
and unprocessed birds and poultry
products from regions that have
reported the presence of the H5N1
subtype of highly pathogenic avian
influenza and to establish additional
permit and quarantine requirements for
U.S. origin pet birds and performing or
theatrical birds and poultry returning to
the United States. The interim rule was
necessary to prevent the introduction of
highly pathogenic avian influenza
subtype H5N1 into the United States.

EFFECTIVE DATE: The interim rule
became effective on February 4, 2004.

FOR FURTHER INFORMATION CONTACT: Dr.
Karen A. James-Preston, Director,
National Center for Import and Export,
Technical Trade Services, VS, APHIS,
4700 River Road Unit 38, Riverdale, MD
20737-1231; (301) 734-8172.
SUPPLEMENTARY INFORMATION:

Background

Avian influenza (Al) is a disease that
can cause varying degrees of clinical
illness in poultry. Al viruses can infect
chickens, turkeys, pheasants, quail,
ducks, geese, and guinea fowl, as well
as a wide variety of other birds.
Migratory waterfowl] have proved to be
the natural reservoir for this disease. Al
viruses can be classified into low
pathogenic (LPAI) and highly
pathogenic (HPAI) forms based on the
severity of the illness they cause. Most
Al virus strains are LPAI and typically
cause little or no clinical signs in
infected birds. However, some LPAI
virus strains are capable of mutating
under field conditions into HPAI
viruses, which are extremely infectious
and fatal for chickens. HPAI can strike
poultry quickly without any infection
warning signs and, once established, the
disease can spread rapidly from flock to
flock. HPAI viruses can also be spread
by manure, equipment, vehicles, egg
flats, crates, and people whose clothing
or shoes have come in contact with the
virus. HPAI viruses can remain viable at
moderate temperatures for long periods
in the environment and can survive
indefinitely in frozen material. In some
instances, HPAI may even be
transmitted to humans, with human
infections of AI viruses on the rise in
recent years.

The Animal and Plant Health
Inspection Service (APHIS) of the
United States Department of Agriculture
(USDA or the Department) regulates the
importation of animals and animal
products into the United States to guard
against the introduction of animal
diseases such as Al The regulations in
9 CFR parts 93, 94, and 95 (referred to
below as the regulations) govern the
importation of certain animals, birds,
poultry, meat, other animal products
and byproducts, hay, and straw into the
United States in order to prevent the
introduction of various animal diseases,
including AL

In an interim rule effective February
4, 2004, and published in the Federal
Register on May 10, 2004 (69 FR 25820—
25826, Docket No. 04-011-1), we
amended the regulations to require that
all pet birds and performing and
theatrical birds and poultry of United
States origin be subject to a 30-day
quarantine at a USDA facility when they
have spent any length of time in a
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region reporting incidents of HPAI
subtype H5N1 and to require that U.S.
origin birds returning from any such
region be accompanied by a permit. The
interim rule also added new restrictions
on the importation of unprocessed * bird
and poultry carcasses, parts, and
products, to allow such products from
regions where HPAI subtype H5N1 is
considered to exist only when
accompanied by an import permit and
only if they are research or educational
materials destined for a museum or an
educational or research institution. In
the interim rule we also provided that
products and byproducts of birds and
poultry, including feathers, birds’ nests,
and bird trophies may be imported from
areas where HPAI subtype H5N1 exists
only when accompanied by a permit
and authorized by the Administrator.
Finally, we added a list of regions
(Cambodia, China, Indonesia, Japan,
Laos, South Korea, Thailand, and
Vietnam) where HPAI subtype H5N1 is
considered to exist.

Comments on the interim rule were
required to be received on or before July
9, 2004. We received one comment by
that date, from a private citizen. The
issues raised by this commenter
regarding the interim rule are discussed
below.

The commenter suggested that APHIS
should ban the importation into the
United States of all types of birds. The
commenter also stated that the 30-day
home quarantine for pet birds and
theatrical and performing birds and
poultry was not effective because bird
owners are not qualified to determine
the disease status of their birds. The
commenter therefore recommended
discontinuing the practice of home
quarantines, instead quarantining
animals in specialized facilities for a
minimum of 60 days. The commenter
also recommended transferring
veterinary inspection functions to
epidemiologists and medical doctors.
We do not believe the commenter’s
suggestion that we completely ban the
importation of birds into the United
States is needed to prevent the
introduction of diseases such as avian
influenza. We would also like to point
out that home quarantine is not
available for high-risk birds such as
those returning from an H5N1 region;

1In the rule portion of the interim rule we
mistakenly omitted the word “unprocessed,”
thereby holding both processed and unprocessed
bird and poultry products to these restrictions. On
June 23, 2005, we published a technical amendment
in the Federal Register (69 FR 25820-25826, Docket
No. 04-011-2) in which we amended § 94.6,
paragraph (e), to correct this omission.

such high-risk birds are required to go
to a USDA quarantine facility for a
minimum of 30 days, which is a
sufficient amount of time for any
clinical signs of disease to appear. We
also believe that it is most appropriate
for a veterinarian to conduct
inspections, given that they have animal
health expertise that epidemiologists
and medical doctors do not necessarily
have.

The commenter expressed concern
with the requirement that a notarized
statement be signed by any bird owner
that their bird has not been in contact
with other poultry or birds while
overseas for more than 60 days in any
region other than one listed as a region
where HPAI subtype H5N1 exists. The
commenter stated that a notarized
statement is not a good indicator of the
bird’s health because it would be easy
to lie in such a statement. While it is
possible for a bird owner to lie in a
notarized statement, there are criminal
and civil penalties that APHIS may
pursue should a bird owner be found to
have made a false statement. These
penalties serve as a deterrent to bird
owners providing false information in
their notarized statements. Finally, we
note that in addition to the notarized
statement, the regulations also require
that the birds undergo a port of entry
veterinary inspection; be accompanied
by a United States veterinary health
certificate issued prior to the bird’s
departure from the United States
containing an identification number
which must match the number on the
bird’s leg band, tattoo, or microchip;
and complete a 30-day home quarantine
during which the bird is to be made
available for health inspection and
testing by Department inspectors upon
request.

The commenter was also concerned
that theatrical and performing animals
would be allowed to enter the United
States without a mandatory quarantine
period. As stated in the interim rule,
theatrical or performing birds of United
States origin that have been in a region
where HPAI subtype H5N1 exists are
subject to a minimum 30-day quarantine
in a USDA quarantine facility upon
their return to the United States.
Performing or theatrical birds returning
from all other regions must undergo a
30-day home quarantine upon return to
the United States.

The commenter also recommended
that nests, carcasses, bird trophies, bird
parts, or bird products be prohibited
from importation into the United States
from any region where HPAI subtype
H5N1 exists. As stated in the interim

rule, carcasses, and parts or products of
carcasses, of poultry, game birds, or
other birds may be imported into the
United States from regions where HPAI
subtype H5N1 is known to exist only if
they are imported for scientific,
educational, or research purposes and
only if the Administrator has
determined they can be imported under
conditions which will prevent the
introduction of HPAI subtype H5N1 into
the United States. We believe this is
sufficient to prevent the spread of HPAI
subtype H5N1 to the United States.

Therefore, for the reasons given in the
interim rule, we are adopting the
interim rule, as amended by the June 23,
2005 technical amendment, as a final
rule without change.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Order 12988, and the
Paperwork Reduction Act.

Further, this action has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

List of Subjects
9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

9 CFR Part 95

Animal feeds, Hay, Imports,
Livestock, Reporting and recordkeeping
requirements, Straw, Transportation.

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
CLASSICAL SWINE FEVER, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS



41610

Federal Register/Vol. 70, No. 138/ Wednesday, July 20, 2005/Rules and Regulations

PART 95—SANITARY CONTROL OF
ANIMAL BYPRODUCTS (EXCEPT
CASINGS), AND HAY AND STRAW,
OFFERED FOR ENTRY INTO THE
UNITED STATES

m Accordingly, the interim rule
amending 9 CFR parts 93, 94 and 95 that
was published at 69 FR 25820-25826 on
May 10, 2004, as amended by the June
23, 2005, technical amendment that was
published at 70 FR 36332-36333, is
adopted as a final rule without change.
Done in Washington, DG, this 14th day of
July 2005 .
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 05-14262 Filed 7-19-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Parts 36 and 91
[Docket No. FAA-2003-16523]

RIN 2120-AH99

Stage 4 Aircraft Noise Standards;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes
corrections to the final rule published in
the Federal Register on July 5, 2005 (70
FR 38742). This document adds two
assigned amendment numbers. It also
clarifies the Flight Manual Statement of
Chapter for equivalency required by
§36.105.

DATES: This correction is effective July
20, 2005.

FOR FURTHER INFORMATION CONTACT:
Laurette Fisher, Office of Environment
and Energy (AEE-100), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-3561; facsimile
(202) 267-5594.

Correction

m In the final rule ““Stage 4 Aircraft Noise
Standards” published in the Federal
Register on July 5, 2005 (70 FR 38742),
make the following corrections:

m 1. On page 38742, in the first column,
in the fourth line of the heading, add
amendment numbers as follows: [Docket

No. FAA-2003-16526; Amendment Nos.

36-26, 91-288]

§36.105 [Corrected]

m 2. On page 38749, in the second
column, in the paragraph entitled

“§ 36.105 Flight Manual Statement of
Chapter 4 equivalency”, eleventh line,
change “‘part 36 Amendment (insert part
36 amendment number)” to read “‘part
36, Amendment 36 (insert part 36
amendment to which the airplane was
certificated)”.

Issued in Washington, DC on July 14, 2005.
Anthony F. Fazio,
Director, Office of Rulemaking.
[FR Doc. 05-14248 Filed 7-19-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-21706; Airspace
Docket No. 05-ACE-23]

Modification of Class E Airspace;
Washington, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR part 71) by revising Class E
airspace at Washington, MO. A review
of the Class E airspace area extending
upward from 700 feet above ground
level (AGL) at Washington, MO revealed
its legal description is not in proper
format and it is not in compliance with
established airspace criteria. This
airspace area is enlarged and modified
to conform to FAA Orders. The
intended effect of this rule is to provide
controlled airspace of appropriate
dimensions to protect aircraft departing
from and executing standard instrument
approach procedures (SIAPs) to
Washington Memorial Airport. This rule
also amends the Airport Reference Point
(ARP) in the legal description to reflect
current data.

DATES: This direct final rule is effective
on 0901 UTC, October 27, 2005.
Comments for inclusion in the Rules
Docket must be received on or before
August 19, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-21706/
Airspace Docket No. 05—~ACE-23, at the
beginning of your comments. You may

also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Washington, MO. An examination of the
Class E airspace area at Washington, MO
revealed it does not comply with
airspace requirements for recently
developed Standard Instrument
Approach Procedures (SIAP).
Enlargements to this airspace area are
necessary in order to comply with
airspace requirements set forth in FAA
Orders 7400.2E, Procedures for
Handling Airspace Matters, and
8260.19C, Flight Procedures and
Airspace. The Washington Memorial
Airport Airport Reference Point (ARP) is
amended to reflect current data and the
reference to the Foristell VORTAC is
removed. The airspace area is expanded
from a 6.3-mile to a 6.4-mile radius of
Washington Memorial Airport and
extensions are established within 4
miles each side of the 334° bearing from
the airport extending from the 6.4-mile
radius to 10.8 miles northwest of the
airport and within 4 miles each side of
the 154° bearing from the airport
extending from the 6.4-mile radius to
10.6 miles southeast of the airport.
These modifications provide controlled
airspace of appropriate dimensions to
protect aircraft departing from and
executing SIAPs to Washington
Memorial Airport. This area will be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.
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The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
and adverse or negative comment is
received with the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does not receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-21706/Airspace
Docket No. 05—ACE-23.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 23232.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Washington Memorial Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40123,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Washington, MO
Washington Memorial Airport, MO

(Lat. 38°35"15” N., long. 90°59"38” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Washington Memorial Airport, and
within 4 miles each side of the 334° bearing
from the airport extending from the 6.4-mile
radius to 10.8 miles northwest of the airport,
and within 4 miles each side of the 154°
bearing from the airport extending from the
6.4-mile radius to 10.6 miles southeast of the
airport.

* * * * *

Dated: Issued in Kansas City, MO, on July
11, 2005.

Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-14255 Filed 7-19-05; 8:45 am]
BILLING CODE 4910-23-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005—-20446; Airspace
Docket No. 05-AAL-04]

RIN 2120-AA66
Establishment of Area Navigation
(RNAV) Routes; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects several
errors in the airspace descriptions of a
final rule published in the Federal
Register on June 22, 2005 (70 FR 36016),
Airspace Docket No. 05-AAL—-04.
EFFECTIVE DATE: 0901 UTC, September 1,
2005.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations and Safety, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

On June 22, 2005, Airspace Docket
No. 05—AAL-04 was published in the
Federal Register (70 FR 36016),
establishing 33 low altitude area
navigation routes in Alaska. In that rule,
the airspace descriptions contained
several data points that were in error.
This action corrects those errors.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, the legal description for
T-223, T-226, T-227, T-229, T-232, and
T-250 as published in the Federal



150°12'24” W.)
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Register on June 22, 2005 (70 FR 36016), and incorporated by reference in 14 CFR §71.1 [Amended]
71.1, is corrected as follows: * * * *

T-223 ANC to EHM [Corrected]

VOR/DME ... (Lat. 61°09’03” N., long.

WP ........ (Lat. 60°46"22” N., long.

WP e (Lat. 60°19'16” N., long.

WP ettt (Lat. 59°51’56” N., long.

VOR/DME (Lat. 58°59’39” N., long.

NDB/DME
NDB/DME ...

VORTAC
VOR/DME
VOR/DME ...
VOR/DME ...
VOR/DME ...
NDB

WP
VORTAC
VORTAC
VORTAC
VOR/DME ...
Wwp

WP

* * * * *

. 58°39’21” N, long.

. 60°28’51” N., long.
. 60°44’03” N., long.
. 61°05’51” N., long.
. 61°45732” N., long.
. 62°09'09” N, long.
. 62°25’04” N, long.
. 62°58’53” N., long.
. 63°40°22” N., long.
. 64°00°16” N., long.
. 65°5940” N., long.
. 66°3427” N., long.

. 55°17°46” N., long.
. 54°52’50” N., long.
. 53°54’19” N, long.
. 51°5219” N., long.
. 52°04'18” N, long.
. 52°43/19” N., long.

. 64°48’00” N., long.
. 65°1038” N, long.
. 65°4228” N., long.
. 66°36’00” N., long.
. 66°53’08” N., long.
. 68°20°41” N., long.

. 62°28’32” N., long.
. 62°56’50” N., long.
. 64°00°16” N., long.
. 64°48’00” N., long.
. 66°54'18” N, long.
. 70°04’08” N., long.
. 71°16’24” N., long.

. 60°47°05” N., long.
. 62°1249” N., long.
. 63°41’32” N., long.

*

158°33'08” W.

)
)
155°32'43” W.)
)
162°04'33” W.)

146°35'58” W.)
146°26’00” W.)
146°11'25” W.)
145°43'58” W.)
145°27°01” W.)
145°29'11” W.)
145°33'56” W.)
145°40°00” W.)
145°43'02” W.)
145°23'01” W.)
145°16’36” W.)

162°47'21” W.)
165°03'15” W.)
166°32'57” W.)
176°40°34” W.)
178°15’37” W.)
174°03’37” E.)

148°00'43” W.)
152°10'39” W.)
156°21747” W.)
159°59'30” W.)
162°32'24” W.)
166°47'51” W.)

140°59'21” W.)
141°54'46” W.)
145°43'02” W.)
148°00'43” W.)
151°32’09” W.)
155°05'56” W.)
156°47'17” W.)

161°49'27” W.)
165°40°01” W.)
170°28"12” W.)
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Issued in Washington, DC, on July 13,
2005.

Edith V. Parish,

Acting Manager, Airspace and Rules.

[FR Doc. 05-14254 Filed 7-19-05; 8:45 am]
BILLING CODE 4910-13-P

Issued in Anchorage, AK, on July 12, 2005.
Anthony M. Wylie,
Acting Area Director, Alaska Flight Services
Area Office.
[FR Doc. 05-14251 Filed 7—19-05; 8:45 am]
BILLING CODE 4910-13-P

Issued in Anchorage, AK, on July 12, 2005.
Anthony M. Wylie,

Acting Area Director, Alaska Flight Services
Area Office.

[FR Doc. 05-14257 Filed 7-19-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20450; Airspace
Docket No. 05-AAL-07]

Establishment of Class E Airspace;
Chalkyitsik, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the airport coordinates contained in
a Final Rule that was published in the
Federal Register on Friday, June 24,
2005 (70 FR 36492). Airspace Docket
No. 05-AAL-07.

EFFECTIVE DATE: July 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Jesse.CTR.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 05-12564,
Airspace Docket No. 05-AAL-07,
published on Friday, June 24, 2005 (70
FR 36492), established the Class E
airspace at Chalkyitsik, AK. The
longitude used for the airport
coordinates in the airspace description
in the Final Rule was incorrect. This
action corrects that error.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, the airspace description
of the Class E airspace extending upward
from 700 feet or more above the surface
of the earth published in the Federal
Register, Friday, June 24, 2005 (70 FR
36493), (FR Doc 05-15264; page 36493,
column 2) is corrected as follows:

§71.1 [Corrected]
* * * * *
AAL AK E5 Chalkyitsik, AK [Corrected]

By changing the airport coordinates (Lat.
66°3842” N., Long. 143°44’20” W.) to read
(Lat. 66°38742” N., Long. 143°44'24” W.)

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20555; Airspace
Docket No. 05-AAL-08]

Revision of Class E Airspace;
Emmonak, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects a error in
the airport coordinates contained in a
Final Rule that was published in the
Federal Register on Friday, June 24,
2005 (70 FR 36490). Airspace Docket
No. 05-AAL-08.

DATES: Effective July 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Jesse.CTR.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 0512566,
Airspace Docket No. 05-AAL—-08,
published on Friday, June 24, 2005 (70
FR 36490), revised the Class E airspace
at Emmonak, AK. The latitude used for
the airport coordinates in the airspace
description in the Final Rule was
incorrect. This action corrects that error.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, the airspace description
of the Class E airspace extending upward
from 700 feet or more above the surface
of the earth published in the Federal
Register, Friday, June 24, 2005 (70 FR
36490), (FR Doc 05-15266; page 36491,
column 2) is corrected as follows:

§71.1 [Corrected]

* * * * *

AAL AK E5 Emmonak, AK [Corrected]

By changing the airport coordinates (Lat.
62°47°0758” N., long. 164°29'28” W.) to read
(Lat. 62°47°07” N., long. 164°29'28” W.)

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-21783; Airspace
Docket No. 05-ACE-24]

Modification of Class E Airspace;
Meade Municipal Airport, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: An examination of the
controlled airspace for Meade
Municipal Airport, KS has revealed a
discrepancy in the size of the Class E
airspace area. In addition, the Meade,
KS Non Directional Beacon (NDB) was
decommissioned on June 29, 2004 and
subsequently the NDB Runway 17
Instrument Approach Procedure was
cancelled effective June 8, 2005. This
action modifies the Class E5 airspace
area beginning at 700 feet above the
surface by removing the reference to the
Meade, KS NDB from the legal
description, deleting the airspace area
extension and increasing the radius
from a 6.5-mile radius to a 7.5 mile
radius of the airport. This actions brings
the Class E5 airspace area into
compliance with FAA directives.
DATES: This direct final rule is effective
on 0901 UTC, October 27, 2005.
Comments for inclusion in the Rules
Docket must be received on or before
August 19, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-21783/
Airspace Docket No. 05—-ACE-24, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
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FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace beginning at 700 feet
above the surface at Meade Municipal
Airport, KS to contain Instrument Flight
Rule (IFR) operations in controlled
airspace. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas are published in
Paragraph 6005 of FAA Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both

docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-21783/Airspace
Docket No. 05—~ACE—-24.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 2479); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Meade Municipal Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 2459—
2463 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE KS E5 Meade, KS
Meade Municipal Airport, KS
(Lat. 37°16’37” N., long. 100°21'23” W.)

That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Meade Municipal Airport.

* * * * *

Issued in Kansas City, MO, on July 11,
2005.

Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-14256 Filed 7-19-05; 8:45 am)|]
BILLING CODE 4910-13-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 155 and 156
[USCG—2001-9046]
RIN 1625-AA94

Tank Level or Pressure Monitoring
Devices on Single-Hull Tank Ships and
Single-Hull Tank Barges Carrying Oil
or Oil Residue as Cargo

AGENCY: Coast Guard, DHS.

ACTION: Final rule; suspension of
regulations and request for public
comment.

SUMMARY: The Coast Guard is
suspending for three years the
regulations in Title 33 Code of Federal
Regulations Parts 155 and 156 for tank
level or pressure monitoring (TLPM)
devices published in the Federal
Register of September 17, 2002 (67 FR
58515). Furthermore, we are seeking
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public comments on the status of TLPM
technology development and other
means of detecting leaks from oil cargo
tanks into the water.

DATES: This rule is effective August 19,
2005. Comments and related material
must reach the Docket Management
Facility on or before September 19,
2005.

ADDRESSES: To make sure that your
comments and related material are not
entered more than once in the docket,
please submit them by only one of the
following means:

(1) By mail to the Docket Management
Facility (USCG-2001-9046), U.S.
Department of Transportation, Room
PL-401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By delivery to room PL 401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202—-493-2251.

(4) Electronically through the Web
Site for the Docket Management System
at http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments and materials
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room PL—401 on the Plaza level of the
Nassif Building, 400 Seventh Street
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, contact
LCDR Roger K. Butturini, P.E.,
Regulatory Development Manager,
Office of Standards Evaluation and
Development (G-MSR-2), Coast Guard,
at 202—-267-2857 or e-mail address
RButturini@comdt.uscg.mil. For
technical questions concerning tank
level or pressure monitoring devices
contact Ms. Dolores Mercier, Technical
Program Manager, Systems Engineering
Division (G-MSE-3), Coast Guard,
telephone 202-267-0658 or e-mail
DMercier@comdt.uscg.mil. If you have
questions on viewing the docket,
contact Ms. Andrea M. Jenkins, Program
Manager, Docket Operations,
Department of Transportation, at
telephone 202-366-5149.
SUPPLEMENTARY INFORMATION: The Oil
Pollution Act of 1990 (OPA 90), Public

Law 101-380, directed the Coast Guard
to promulgate a number of regulations,
including a variety of standards for the
design and operation of equipment to
reduce the number and severity of tank
vessel oil spill incidents. Section 4110
of OPA 90 (46 U.S.C. 3703 note)
addressed initiatives to:

o Establish standards for devices that
measure oil levels in cargo tanks or
devices that monitor cargo tank pressure
level (Functionally, these tank level or
pressure monitoring (TLPM) devices
measure changes in cargo volume,
thereby detecting possible oil leaks into
the water), and

¢ Issue regulations establishing
requirements concerning the use of
these devices on tank vessels carrying
oil or oil residue as cargo.

In May of 1991, the Coast Guard
published in the Federal Register an
Advance Notice of Proposed
Rulemaking (ANPRM) (56 FR 21116)
seeking public comments related to
TLPM devices on tank vessels carrying
oil cargo. In August of 1992, the Volpe
National Transportation Systems Center
completed a feasibility study (Volpe
study) on TLPM devices for the Coast
Guard Marine Technical and Hazardous
Materials Division at Coast Guard
Headquarters. Some important features
of the Volpe study were:

o Identifying ship motions, sloshing,
air pocketing, and the formation of foam
in cargo tanks as the major obstacles to
accurate tank level detection;

¢ Finding that the attainable accuracy
with electronic surface level sensing
systems is within 2% of the actual cargo
level; and

e Concluding that the high cost of
installing a modern tank level sensing
system will naturally lead to
development of alternative approaches
to leak detection and alarming.

In January of 1993, we asked for
public comment on the study via
another Federal Register Notice (58 FR
7292) and we held a public meeting at
Coast Guard Headquarters in December
1994 to discuss proposed standards and
rules for TLPMs (59 FR 58810). As a
result of the comments, in 1995 we
published a Notice of Proposed
Rulemaking (NPRM) to establish
minimum performance standards for
TLPMs (60 FR 43427).

In 1997, we published a temporary
rule (62 FR 14828) on performance
standards for TLPM devices. In the
temporary rule, we advised the public of
our conclusion that current technology
could not meet the sensitivity
requirements proposed in the NPRM
and requested the submission of new or
modified TLPM devices that could meet
the performance standards set out in the

rule. It was our intent to evaluate
submitted devices and confirm that they
met the performance standards required
by the temporary rule. We would, then,
have assessed the costs and benefits
offered by these devices and used that
information to decide whether or not to
develop regulations on the installation
and use of TLPMs. At the time the
temporary rule expired in April 1999,
no devices had been submitted to us for
evaluation. In our regulatory analysis,
we estimated the cost of the regulation
as $166.4 million over the 12-year
period of analysis between 2003 and
2014. Likewise, we estimated that the
regulation would result in a benefit of
874 barrels of oil not spilled over the
period of analysis. The cost-
effectiveness ratio was calculated by
dividing the cost by the projected
benefits (if TLPM technology was
readily available), resulting in a ratio of
$190,000 per barrel of oil not spilled.
Therefore, based on the absence of
equipment that would satisfy our
proposed requirements, the estimated
costs of system installations versus the
projected benefits realized if TLPM
device technology was readily available,
and the miniscule contribution TLPMs
would make to prevent oil pollution
compared to the rest of the OPA 90
initiatives, we decided not to proceed
with regulations that required the use of
TLPMs on single-hull tank vessels.

In 1999, Bluewater Network and
Ocean Advocates brought suit in the
U.S. Court of Appeals for the District of
Columbia Circuit. In their suit, the
petitioners asked the Court for a Writ of
Mandamus ordering us to promulgate
TLPM regulations. In December of 2000,
the Court agreed with the petitioners on
this item and directed the Coast Guard
to promptly promulgate regulations
setting TLPM standards and requiring
use of TLPMs on tank vessels.

On October 1, 2001, we published in
the Federal Register(66 FR 49877)
another NPRM entitled ‘“Tank Level or
Pressure Monitoring Devices.” And, in
September 2002, we published the Final
Rule for “Tank Level or Pressure
Monitoring Devices” (67 FR 58515).
This Final Rule detailed TLPM
performance criteria and described the
vessels required to install and use
TLPMs by 2007. Between publication of
the Final Rule in September 2002 and
June 2005, we identified no devices
meeting the performance criteria
established in the final rule, and none
have been submitted by industry for our
evaluation.

In 2004, Congress amended the
language of section 4110 of OPA 90 in
the Coast Guard and Marine
Transportation Authorization Act of
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2004 (Pub. L. 108-293). Where the
original text of OPA 90 mandated rules
for TLPMs, the amended language now
allows the Coast Guard discretion and
mandates that the Coast Guard study
leak detection alternatives. As a result,
we have the opportunity to revisit the
feasibility and practicality of TLPMs on
single-hull tank vessels and also to
examine other means of detecting leaks
into the water. Therefore, we are
suspending for three years the rules
previously published in 33 CFR parts
155 and 156 that contain requirements
for the use of TLPMs.

As Congress has directed that we
conduct a study of other means of
detecting leaks, we are also using this
final rule to solicit detailed public
comment on the current state of TLPM
technology and other means for
detecting leaks from oil cargo tanks into
the water. The most helpful comments
will be those that include details about

¢ Physical principles of operation,

¢ Degree of experience with actual
use,

e Performance and limitations,

e Size, weight, and cost,

e Operational complexity,

e Power requirements,

e Capacity to operate in a dynamic
environment, including an explosive
atmosphere, and

¢ A point of contact.

In submitting comments on these
issues, recognize that we encourage
ideas on creative and innovative
approaches. The following questions
should help guide your comments:

A. What methods or equipment are
currently available to detect leaks from
oil cargo tanks into the water and what
do they cost?

B. What methods or equipment are
currently under development and may
be available to detect leaks from oil
cargo tanks into the water in the next
five years and what do they cost?

C. What methods or equipment are
under development to detect leaks from
oil cargo tanks into the water but will
not be available in the next five years?

D. What is the current state of
technology for Tank Level or Pressure
Monitoring equipment?

E. In what scenarios (e.g., grounding,
collision, structural failures, and
material wastage) will TLPMs and the
possible alternatives prove the most
useful?

F. Do the methods or types of
equipment discussed in this rulemaking
have uses other than leak detection from
oil cargo tanks into the water?

G. Are the current performance
standards in 33 CFR part 155.490
reasonable and effective?

H. Should we consider special
circumstances for barges being moved
by tugs and towboats?

I. Should we consider special
circumstances for integrated tug/barge
combinations?

J. Should we consider special
circumstances for vessels that have
cargo or cargo residue aboard but which
are unattended, such as fleeted barges?

K. Are methods or equipment being
applied for similar purposes in other
industries (e.g., the aerospace, rail,
military, or over-the-road truck
industries) that merit investigation for
use aboard vessels?

L. Do emerging industries such as
Microelectromechanical Systems
(MEMS) or nanotechnology have the
potential to provide low-cost solutions
for detecting leaks from cargo oil tanks
into the water?

Regulatory Evaluation

The events that led to publication of
the original rules for TLPMs in 33 CFR
parts 155 and 156 suggest that this final
rule should be considered a “‘significant
regulatory action” because it will likely
generate a high level of public interest.
We expect that the regulated industry
and environmental groups will submit
numerous comments supporting both
sides of the argument for requiring
TLPMs on single-hulled tank vessels.
The Office of Management and Budget
has reviewed it under that premise and
agrees that this rule is ““significant.”

In 2002, we estimated the total cost to
the affected industries of implementing
the measures outlined in the final rule
would be $166.4 million over the 12-
year period of analysis between 2003
and 2014. No devices have been
submitted to the Coast Guard for
approval as a TLPM device. Our
research indicates that there are
currently no devices that meet the
performance requirements of 33 CFR
part 150.490 for a TLPM device. While
some vessels may have equipment
installed to monitor the tank level or
pressure, our research indicates these
devices do not meet the performance
requirements of 33 CFR part 150.490
and are not TLPM devices as discussed
in this and previous rulemakings. Since
this suspension overlaps the remaining
phase-in period, we believe this notice
will render the entire $166.4 million in
implementation costs to industry
unnecessary while the rule is
suspended.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a

substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

We conclude that suspending the
performance standards for TLPM
devices and the requirements for their
use will not have a significant economic
impact on a substantial number of small
entities. Therefore, the Coast Guard
certifies under 5 U.S.C 605(b) that this
final rule will not have a significant
economic impact on a substantial
number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. Small
businesses may send comments on the
actions of Federal employees who
enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them.

It is well settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. It is also
well settled, now, that all of the
categories covered in 46 U.S.C. 3306,
3703, 7101, and 8101 (design,
construction, alteration, repair,
maintenance, operation, equipping,
personnel qualification, and manning of
vessels), as well as the reporting of
casualties and any other category in
which Congress intended the Coast
Guard to be the sole source of a vessel’s
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obligations, are within the field
foreclosed from regulation by the States.
(See the decision of the Supreme Court
in the consolidated cases of United
States v. Locke and Intertanko v. Locke,
529 U.S. 89, 120 S.Ct. 1135 (March 6,
2000)). This rule suspending previously
published rules on performance
standards and use of TLPM devices falls
into the category of vessel equipment
and operation. Because the States may
not regulate within these categories,
preemption under Executive Order
13132 is not an issue.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order. This
rule is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
the applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
specifications of materials, performance,
design, or operation: test methods;
sampling procedures; and related
management systems practices) that are
developed or adopted by voluntary
consensus standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and we
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1 paragraph (34) of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
““Categorical Exclusion Determination”
are available in the docket where
indicated under ADRESSSES.

List of Subjects
33 CFR Part 155

Alaska, Hazardous substances, Oil
pollution, Reporting and recordkeeping
requirements.

33 CFR Part 156

Hazardous substances, Oil pollution,
Reporting and recordkeeping
requirements, Water pollution control.

m For the reasons discussed in the
preamble, the Coast Guard is amending
33 CFR parts 155 and 156 as follows:

PART 155—OIL OR HAZARDOUS
MATERIAL POLLUTION PREVENTION
REGULATIONS FOR VESSELS

m 1. The authority citation for 33 CFR
part 155 and the note following citation
continue to read as follows:

Authority: 33 U.S.C. 1231, 1321(j); E.O.
11735, 3 GFR, 1971-1975 Comp., p. 793.
Sections 155.100 through 155.130, 150.350
through 155.400, 155.430, 155.440, 155.470,
155.1030(j) and (k), and 155.1065(g) are also
issued under 33 U.S.C. 1903(b). Sections
155.480, 155.490, 155.750(e), and 155.775 are
also issued under 46 U.S.C. 3703. Section
155.490 also issued under section 4110(b) of
Pub. L. 101-380.

Note: Additional requirements for vessels
carrying oil or hazardous materials are
contained in 46 CFR parts 30 through 40,
150, 151, and 153.

§155.200 [Amended]

m 2.In § 155.200, suspend the definition
for ““Sea State 5’ from August 19, 2005
until July 21, 2008.

§155.490 [Suspended]

m 3. Section 155.490 is suspended from
August 19, 2005 until July 21, 2008.

PART 156—OIL AND HAZARDOUS
MATERIAL TRANSFER OPERATIONS

m 4. The authority citation for 33 CFR
part 156 continues to read as follows:
Authority: 33 U.S.C. 1231, 1321(j); 46
U.S.C. 3703a, 3715; E.O. 11735, 3 CFR 1971
1975 Comp., p. 793. Section 156.120(bb) and
(ee) are also issued under 46 U.S.C. 3703.

§156.120 [Amended]

m 5.In §156.120, suspend paragraph (ee)

from August 19, 2005 until July 21, 2008.
Dated: July 12, 2005.

Thomas H. Collins,

Admiral, U.S. Coast Guard, Commandant.

[FR Doc. 0514246 Filed 7-19-05; 8:45 am]|

BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0115; FRL-7725-1]

Two Isopropylamine Salts of Alkyl C,
and Alkyl Cg o Ethoxyphosphate
Esters; Exemption from the
Requirement of a Tolerance; Technical
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; technical correction.

SUMMARY: EPA issued a final rule in the
Federal Register of June 1, 2005,
establishing two tolerance exemptions
for two isopropylamine salts. This
document is being issued to correct the
CAS Reg. No. for one of those salts, 2-
propanamine, compound with a-
phosphono-w-butoxypoly (oxy-1,2-
ethanediyl) (2:1).

DATES: This final rule is effective on July
20, 2005.

ADDRESSES: Follow the detailed
instructions as provided under
ADDRESSES in the Federal Register
document of May 18, 2005.

FOR FURTHER INFORMATION CONTACT:
Kathryn Boyle, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—6304; e-mail address:
boyle.kathryn@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

The Agency included in the final rule
a list of those who may be potentially
affected by this action. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed under the FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET at
http://www.epa.gov/edocket/, you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. What Does this Correction Do?

A tolerance exemption for 2-
propanamine, compound with a-

phosphono-o-butoxypoly (oxy-1,2-
ethanediyl) (2:1) was established in the
Federal Register of June 1, 2005, (70 FR
31365) (FRL—-7712-1). In that document
the CAS Registration No. (CAS Reg. No.)
in the tolerance exemption expression
and in the preamble was incorrectly
listed as 43140-31-2. The valid CAS
Reg. No. should be 431040-31-2.

The CAS Reg. No. now appearing as
“43140-31-2" is corrected to read
“431040-31-2" on the following pages
of the preamble of the final rule
published on June 1, 2005 (FR Doc. 05—
10845):

1. On page 31365, in the third
column, under Unit I, in the second
paragraph, in the eighth line.

2. On page 31368, in the first column,
under Unit VIIL., seventh line from the
bottom.

3. On page 31368, in the second
column, under Unit X., in the sixth line.

III. Why is this Correction Issued as a
Final Rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making this technical correction
final without prior proposal and
opportunity for comment, because EPA
is merely correcting a typographical
error in a previously-published final
rule in the Chemical Abstracts Service
(CAS) numerical designation for a
chemical.

A chemical can be described by more
than one name. But, the CAS Reg No. is
the most unique identifier for a
chemical substance. CAS Reg. Nos. are
assigned by a specific set of procedures
which allow for a verification check.
(See http://www.cas.org/EO/
checkdig.html). A CAS Reg. No. in
which a zero was inadvertently left out
fails the verification procedure, and
thus is not recognized as a valid
identifier.

The CAS Reg No. given in these
actions had a typographical error but
should not have been a source of
confusion since the typographical error
resulted in the CAS Reg. No. being
invalid not in it identifying a different
chemical. Moreover, the text of the
preamble in the final rule clearly
identified the chemical by its correct
chemical nomenclature.

Notice and public procedures are
unnecessary for such a minor change.

EPA finds that this constitutes good
cause under 5 U.S.C. 553(b)(B).

IV. Do Any of the Statutory and
Executive Order Reviews Apply to this
Action?

This final rule implements a technical
correction to the CFR., and it does not
otherwise impose or amend any
requirements. As such, the Office of
Management and Budget (OMB) has
determined that a technical correction is
not a significant regulatory action
subject to review by OMB under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Nor does this
final rule contain any information
collection requirements subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq.), or impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

Since the Agency has made a good
cause finding that this action is not
subject to notice-and-comment
requirements under the APA or any
other statute (see Unit III.), this action
is not subject to provisions of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.).

This action will not result in
environmental justice related issues and
does not, therefore, require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since this action is not a significant
regulatory action as defined by
Executive Order 12866; it does not
require OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997), and
is not subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

This technical correction will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This technical
correction does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of the FFDCA. For
these same reasons, this technical
correction does not have any “tribal
implications” as described in Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000). Executive Order 13175,
requires EPA to develop an accountable
process to ensure “meaningful and
timely input by tribal officials in the

have tribal implications.” “Policies that
have tribal implications” is defined in
the Executive order to include
regulations that have “substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “‘major rule ” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 8, 2005.
Betty Shackleford,
Acting Director, Registration Division, Office
of Pesticide Programs.
m Therefore, 40 CFR part 180 is amended
as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.920, by revising the entry
for 2-Propanamine, compound with a-
phosphono-w-butoxypoly (oxy-1,2-
ethanediyl) (2:1), in the table, to read as
follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

development of regulatory policies that  the U.S. House of Representatives, and ~ * * * * *
Inert ingredients Limits Uses
2-Propanamine, compound with o-phosphono-w- Not more than 15% in the for- Surfactant
butoxypoly (oxy-1,2-ethanediyl) (2:1). (CAS Reg. mulated product.
No. 431040-31-2).

[FR Doc. 05-13979 Filed 7—19-05; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0170; FRL-7723-3]

Etoxazole; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of etoxazole in or
on grapes and tree nuts, including
pistachios. Valent U.S.A. Corporation
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act

(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).

DATES: This regulation is effective July
20, 2005. Objections and requests for
hearings must be received on or before
September 19, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under docket
identification (ID) number OPP—-2005—
0170. All documents in the docket are
listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,

is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Kable Davis, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 306—0415; e-mail address:
davis.kable@epa.gov.
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SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of September
26, 2003 (68 FR 55485) (FRL—7324-8),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 3F6739) by Valent
U.S.A. Corporation, 1600 Riviera

Avenue, Suite 200, P.O. Box 8025,
Walnut Creek, CA 94596. The petition
requested that 40 CFR 180.593 be
amended by establishing a tolerance for
residues of the insecticide etoxazole, [2-
(2, 6-difluorophenyl)-4-[4-(1, 1-
dimethylethyl)-2-ethoxyphenyl]-4, 5-
dihydrooxazole], in or on grapes at 0.50
parts per million (ppm), raisins at 1.5
ppm, tree nuts (Crop Group 14),
including pistachios at 0.01 ppm, and
almond, hulls at 2.0 ppm. That notice
included a summary of the petition
prepared by Valent U.S.A. Corporation,
the registrant. A comment was received
from a private citizen who challenged
the value of using animal testing for
evaluating pesticide toxicity. This
commenter’s objections have been
addressed in prior rulemaking
documents in the Federal Register of
October 29, 2004 (69 FR 63083) (FRL-
7681-9).

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances of
November 26, 1997 (62 FR 62961) (FRL—
5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of

FFDCA, for a tolerance for residues of
etoxazole on grapes at 0.50 ppm, raisins
at 1.5 ppm, tree nuts (Crop Group 14),
including pistachios at 0.01 ppm, and
almond, hulls at 2.0 ppm. EPA’s
assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by etoxazole as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies reviewed are discussed
in the Federal Register of September 26,
2003 (68 FR 55485) (FRL-7324-1).

B. Toxicological Endpoints

The dose at which the NOAEL from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the LOAEL
of concern are identified is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

Three other types of safety or
uncertainty factors may be used:
“Traditional uncertainty factors (UF);”
the “special FQPA safety factor;” and,
the “default FQPA safety factor.” By the
term “traditional UF,” EPA is referring
to those additional UFs used prior to
FQPA passage to account for database
deficiencies. These traditional UFs have
been incorporated by the FQPA into the
additional safety factor for the
protection of infants and children. The
term ‘“‘special FQPA safety factor” refers
to those safety factors that are deemed
necessary for the protection of infants
and children primarily as a result of the
FQPA. The “default FQPA safety factor”
is the additional 10X safety factor that
is mandated by the statute unless it is
decided that there are reliable data to
choose a different additional factor
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(potentially a traditional UF or a special
FQPA safety factor).

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (aRfD or cRfD) where the RfD is
equal to the NOAEL divided by an UF
of 100 to account for interspecies and
intraspecies differences and any
traditional UFs deemed appropriate
(RfD = NOAEL/UF). Where a special
FQPA safety factor or the default FQPA
safety factor is used, this additional
factor is applied to the RfD by dividing
the RfD by such additional factor. The
acute or chronic Population Adjusted
Dose (aPAD or cPAD) is a modification
of the RfD to accommodate this type of
safety factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk). An example of how such a
probability risk is expressed would be to
describe the risk as one in one hundred
thousand (1 X 10-5), one in a million (1
X 10-6), or one in ten million (1 X 10-7).
Under certain specific circumstances,
MOE calculations will be used for the
carcinogenic risk assessment. In this
non-linear approach, a “‘point of
departure” is identified below which
carcinogenic effects are not expected.
The point of departure is typically a
NOAEL based on an endpoint related to
cancer effects though it may be a
different value derived from the dose
response curve. To estimate risk, a ratio
of the point of departure to exposure
(MOE_ancer = point of departure/
exposures) is calculated.

A summary of the toxicological
endpoints for etoxazole used for human
risk assessment is discussed in Unit
IIL.B. of the final rule published in the
Federal Register of September 26, 2003
(68 FR 55485) (FRL-7324-8).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.593) for the
residues of etoxazole in or on a variety

of raw agricultural commodities. The
tolerances include: Apple, wet pomace
0.50 ppm, cattle fat 0.02 ppm, cattle
liver 0.01 ppm, cotton gin byproducts
1.0 ppm, cotton undelinted seed 0.05
ppm, pome fruit (group 11) 0.20 ppm,
goat fat 0.02 ppm, goat liver 0.01 ppm,
horse fat 0.02 ppm, horse liver 0.01
ppm, milk fat 0.01 ppm, sheep fat 0.02
ppm, sheep liver 0.01 ppm, strawberry
0.50 ppm, tangerine 0.10 ppm. Risk
assessments were conducted by EPA to
assess dietary exposures from etoxazole
in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide, if a toxicological study
has indicated the possibility of an effect
of concern occurring as a result of a 1
day or single exposure. An endpoint of
concern attributable to a single oral dose
was not selected for either the general
U.S. population (including infants and
children) or the females 13—50 years old
population subgroup for etoxazole;
therefore, an acute dietary exposure
analysis was not performed. EPA
evaluated the suitability of the
developmental toxicity study in rabbits
in which the developmental NOAEL of
200 milligram/kilogram/day (mg/kg/
day) is based upon increased incidences
of 27 presacral vertebrae and 27
presacral vertebrae with 13th ribs
(skeletal variations) in the fetuses at the
LOAEL of 1,000 mg/kg/day (limit dose).
Although these developmental effects
may be attributed to a single dose, EPA
concluded that these effects are minor
in magnitude and were observed only at
the limit dose (1,000 mg/kg/day).

Therefore, quantitation of the acute
risk was not performed.

ii. Chronic exposure. In conducting
the chronic dietary risk assessment EPA
used the Dietary Exposure Evaluation
Model software with the Food
Commodity Intake Database (DEEMT™/
FCID), which incorporates food
consumption data as reported by
respondents in the United States
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII), and accumulated
exposure to the chemical for each
commodity. The following assumptions
were made for the chronic exposure
assessments: The assessment assumed
that 100% of the proposed crops were
treated and that all treated crops and
livestock had residues of concern at the
tolerance level.

iii. Cancer. EPA has determined that
etoxazole is not likely to be a human
carcinogen and EPA therefore, does not
expect it to pose a cancer risk. As a
result, a quantitative cancer dietary
exposure analysis was not performed.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
etoxazole in drinking water. Because the
Agency does not have comprehensive
monitoring data, drinking water
concentration estimates are made by
reliance on simulation or modeling
taking into account data on the physical
characteristics of etoxazole.

The Agency uses the FQPA Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone Model/Exposure
Analysis Modeling System (PRZM/
EXAMS), to produce estimates of
pesticide concentrations in an index
reservoir. The SCI-GROW model is used
to predict pesticide concentrations in
shallow ground water. For a screening-
level assessment for surface water EPA
will use FIRST (a Tier 1 model) before
using PRZM/EXAMS (a Tier 2 model).
The FIRST model is a subset of the
PRZM/EXAMS model that uses a
specific high-end runoff scenario for
pesticides. Both FIRST and PRZM/
EXAMS incorporate an index reservoir
environment, and both models include
a percent crop area factor as an
adjustment to account for the maximum
percent crop coverage within a
watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
screen for sorting out pesticides for
which it is unlikely that drinking water
concentrations would exceed human
health levels of concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs), which are the
model estimates of a pesticide’s
concentration in water. EECs derived
from these models are used to quantify
drinking water exposure and risk as a
%RID or %PAD. Instead drinking water
levels of comparison (DWLOCs) are
calculated and used as a point of
comparison against the model estimates
of a pesticide’s concentration in water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to etoxazole
they are further discussed in the
aggregate risk sections in this Unit.
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Based on the FIRST and SCI-GROW
models, the EECs of etoxazole for
chronic exposures are estimated to be
1.77 parts per billion (ppb) for surface
water and 0.242 ppb for ground water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Etoxazole is not registered for use on
any sites that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
etoxazole and any other substances and
etoxazole does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that etoxazole has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using UFs
(safety) in calculating a dose level that

poses no appreciable risk to humans. In
applying this provision, EPA either
retains the default value of 10X when
reliable data do not support the choice
of a different factor, or, if reliable data
are available, EPA uses a different
additional safety factor value based on
the use of traditional UFs and/or special
FQPA safety factors, as appropriate.

2. Prenatal and postnatal sensitivity.
There is qualitative evidence of
increased susceptibility following
exposure to etoxazole in the rat
reproduction study. Therefore, EPA
performed a Degree of Concern Analysis
to determine the LOC for the effects
observed when considered in the
context of all available toxicity data, and
to identify any residual uncertainties
after establishing toxicity endpoints and
traditional UFs to be used in the risk
assessment of this chemical. If residual
uncertainties are identified, EPA
examines whether these residual
uncertainties can be addressed by a
special FQPA safety factor and, if so, the
size of the factor needed. In performing
the Degree of Concern Analysis, EPA
noted that the effects in the pups in the
rat reproduction study are well-
characterized with a clear NOAEL. In
addition, the pup effects occur at the
same dose as maternal toxicity.
Furthermore, the doses selected for
various risk assessment scenarios are
lower than the doses that caused off
spring toxicity. There are no residual
uncertainties for prenatal/postnatal
toxicity in this study. Therefore,
although there is evidence of increased
qualitative susceptibility in the rat
reproduction study, the concern is low.
For the reasons stated above, EPA has
concluded that there is low concern for
prenatal and/or postnatal toxicity
resulting from exposure to etoxazole.

3. Conclusion. There is a complete
toxicity data base for etoxazole and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. EPA
determined that the 10X SF to protect
infants and children should be removed.
The FQPA factor is removed for the
following reasons. The toxicological
data base is complete for FQPA
assessment and there is low concern for
prenatal and/or postnatal toxicity
resulting from exposure to etoxazole.
The chronic dietary food exposure
assessment assumed that 100% of the
proposed crops were treated and that all
treated crops and livestock had residues
of concern at the tolerance level. By
using these screening-level
assumptions, actual exposures/risks will
not be underestimated. In addition, the
dietary drinking water assessment
utilized modeling results which

included conservative assumptions for
the parent and all degradates of concern.
Since conservative assumptions were
used in the water models where
environmental fate data are lacking, the
water exposure assessment will not
underestimate the potential risks for
infants, and children. Finally, there are
no registered or proposed residential
uses for etoxazole.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against EECs.
DWLOC values are not regulatory
standards for drinking water. DWLOCs
are theoretical upper limits on a
pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the EPA’s Office of Water are
used to calculate DWLOCs: 2 liter (L)/
70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOGCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOCs, EPA concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
considered along with other sources of
exposure for which EPA has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because EPA considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, EPA will reassess the potential
impacts of residues of the pesticide in



Federal Register/Vol. 70, No. 138/ Wednesday, July 20, 2005/Rules and Regulations

41623

drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. An endpoint of concern
attributable to a single oral dose was not
identified in the hazard data base for
either the general U.S. population
(including infants and children) or the
females 13—50 years old population
subgroup. Therefore, no acute risk is
expected.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to etoxazole from food
will utilize 1% of the cPAD for the U.S.
population, 4% of the cPAD for all
infants (<1 year old), and 8% of the
cPAD for children 1-2 years old. There
are no residential uses for etoxazole that
result in chronic residential exposure to

etoxazole. In addition, there is potential
for chronic dietary exposure to
etoxazole in drinking water. After
calculating DWLOCs and comparing
them to the EECs for surface water and
ground water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 1:

TABLE 1.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON- CANCER) EXPOSURE TO ETOXAZOLE

Population Subgroup cPAD mg/kg/day | %cPAD (Food) S%Eée(ggg;er Gg’ggd(gggger Chro”(‘gp%‘)’VLOC
U.S. population 0.046 1 1.77 0.242 1,600
All infants<1 year old) 0.046 4 1.77 0.242 440
Children (1-2 years old) 0.046 8 1.77 0.242 420
Children (3-5 years old) 0.046 5 1.77 0.242 440
Children (6—12 years old) 0.046 2 1.77 0.242 450
Youth (13-19 years old) 0.046 1 1.77 0.242 1,400
Adults (20-49 years old) 0.046 1 1.77 0.242 1,600
Females (13—-49 years old) 0.046 1 1.77 0.242 1,400
Adults (50+ years old) 0.046 1 1.77 0.242 1,600

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Etoxazole is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which do not exceed the
Agency'’s level of concern.

4. Intermediate-term aggregate
exposure takes into account residential
exposure plus chronic exposure to food
and water (considered to be a
background exposure level).

Etoxazole is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which do not exceed the
Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. Etoxazole has been
classified as a “not likely human
carcinogen.” Therefore, etoxazole is not
expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to etoxazole
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography/mass-selective
detector or nitrogen/phosphorus
detector) is available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone

number: (410) 305—2905; e-mail address:

residuemethods@epa.gov.
B. International Residue Limits

No Codex, Canadian or Mexican
maximum residue limits have been
established for residues of etoxazole.

V. Conclusion

Therefore, the tolerance is established
for residues of etoxazole, [2-(2, 6-
difluorophenyl)-4-[4-(1, 1-
dimethylethyl)-2-ethoxyphenyl]-4, 5-
dihydrooxazole], in or on grapes at 0.50
ppm, raisins at 1.5 ppm, tree nuts (Crop
Group 14), including pistachios at 0.01
ppm, and almond, hulls at 2.0 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA

procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0170 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before September 19, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
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the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350,1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0170, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the

material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect

on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.”*‘Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
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submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 12, 2005.

Lois Ann Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.593 is amended by
alphabetically adding commodities to
the table in paragraph (a) to read as
follows:

§180.593 Etoxazole; tolerances for
residues.

amended as follows: (a)* * =
Commodity Parts per million
72 gL aTo TR o VU 1 PO PPRPPR 2.0
[T = oL T T TSP T OO ST PP P ST PPPRURUPPRPRTN 0.50 ppm
[T =T o LT = 1= [ ISP PP T RUPPPRN 1.5 ppm
[N (U 1 (=TT o U o R PRSP PPRP PPN 0.01 ppm
PISTACKIO ...ttt bttt e bt oo h e e e et h e b e e b e e b e e e et et e e e b e e b e e e b e e e nr e aaee s 0.01 ppm

[FR Doc. 05—-14284 Filed 7-19-05; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7939-7]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct Final Notice of Deletion
of the Mallard Bay Landing Bulk Plant
Superfund Site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 is publishing a
Direct Final Notice of Deletion of the
Mallard Bay Landing Bulk Plant
Superfund Site (Site), located northeast
of Grand Chenier in Cameron Parish,
Louisiana, from the National Priorities
List (NPL). The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
appendix B of 40 CFR part 300, which
is the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP). This direct final deletion is being
published by EPA with the concurrence
of the State of Louisiana, through the
Louisiana Department of Environmental
Quality (LDEQ), because EPA has
determined that all appropriate
response actions under CERCLA have
been completed and, therefore, further

remedial action pursuant to CERCLA is
not appropriate.

DATES: This Direct Final Notice of
Deletion will be effective September 19,
2005, unless EPA receives adverse
comments by August 19, 2005. If
adverse comments are received, EPA
will publish a timely withdrawal of the
direct final deletion in the Federal
Register informing the public that the
deletion will not take effect.

ADDRESSES: Comments may be mailed
to: Beverly Negri, Community
Involvement Coordinator, U.S. EPA
Region 6 (6SF—LP), 1445 Ross Avenue,
Dallas, TX 75202-2733, (214) 665—8157
or 1-800-533-3508
(negri.beverly@epa.gov).

Information Repositories:
Comprehensive information about the
Site is available for viewing and copying
at the Site information repositories
located at: U.S. EPA Region 6 Library,
12th Floor, 1445 Ross Avenue, Suite
12D13, Dallas, Texas 75202—2733, (214)
665—6427, Monday through Friday 7:30
a.m. to 4:30 p.m.; Vermilion Parish
Library, 605 McMurtry Street, Gueydan,
Louisiana 70542-4140, (337) 536—6781,
Monday through Friday 10 a.m. to 5
p-m., Saturday 9 a.m. to 12 p.m.;
Louisiana Department of Environmental
Quality, Public Records Center, 602
North Fifth Street, Baton Rouge, LA
70802, (225) 219-3168, Monday through
Friday 8 a.m. to 4:30 p.m.

FOR FURTHER INFORMATION CONTACT:
Michael A. Hebert, Remedial Project
Manager (RPM), U.S. EPA Region 6
(6SF—-LP), 1445 Ross Avenue, Dallas, TX
75202-2733, (214) 665—-8315 or 1-800—
533-3508 (hebert.michael@epa.gov).

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

The EPA Region 6 office is publishing
this Direct Final Notice of Deletion of
the Mallard Bay Landing Bulk Plant
Superfund Site from the NPL.

The EPA identifies sites that appear to
present a significant risk to public
health or the environment and
maintains the NPL as the list of those
sites. As described in section
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for
remedial actions if conditions at a
deleted site warrant such action.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication of a
notice of intent to delete. This action
will be effective September 19, 2005,
unless EPA receives adverse comments
by August 19, 2005, on this document.
If adverse comments are received within
the 30-day public comment period on
this document, EPA will publish a
timely withdrawal of this direct final
notice of deletion before the effective
date of the deletion and the deletion
will not take effect. The EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.
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Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Mallard Bay Landing
Bulk Plant Superfund Site and
demonstrates how it meets the deletion
criteria. Section V discusses EPA’s
action to delete the Site from the NPL
unless adverse comments are received
during the public comment period.

II. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that releases may be deleted
from the NPL where no further response
is appropriate. In making a
determination to delete a release from
the NPL, EPA shall consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
(Hazardous Substance Superfund
Response Trust Fund) response under
CERCLA has been implemented, and no
further response action by responsible
parties is appropriate; or,

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,
or contaminants remain at the deleted
site above levels that allow for
unlimited use and unrestricted
exposure, CERCLA section 121(c), 42
U.S.C. 9621(c) requires that a
subsequent review of the site be
conducted at least every five years after
the initiation of the remedial action at
the deleted site to ensure that the action
remains protective of public health and
the environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
remedial actions. Whenever there is a
significant release from a site deleted
from the NPL, the deleted site may be
restored to the NPL without application
of the hazard ranking system. Deletion
of a site from the NPL does not preclude
eligibility for subsequent Fund-financed
or responsible party actions. If future
conditions warrant, Section
300.425(e)(3) of the NCP provides that
Fund-financed remedial actions may be
taken at sites deleted from the NPL.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) The EPA consulted with LDEQ on
the deletion of the Site from the NPL

prior to developing this Direct Final
Notice of Deletion.

(2) LDEQ concurred with deletion of
the Site from the NPL.

(3) Concurrently with the publication
of this Direct Final Notice of Deletion,
a notice of the availability of the parallel
notice of intent to delete published
today in the “Proposed Rules” section
of the Federal Register is being
published in a major local newspaper of
general circulation at or near the Site
and is being distributed to appropriate
federal, state, and local government
officials and other interested parties; the
newspaper notice announces the 30-day
public comment period concerning the
notice of intent to delete the Site from
the NPL.

(4) The EPA placed copies of
documents supporting the deletion in
the Site information repositories
identified above.

(5) If adverse comments are received
within the 30-day public comment
period on this document, EPA will
publish a timely notice of withdrawal of
this Direct Final Notice of Deletion
before its effective date and will prepare
a response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Location

The Mallard Bay Landing Bulk Plant
(MBLBP) Site is located 23 miles
northeast of Grand Chenier in Cameron
Parish, Louisiana; about 8 miles
southwest of Gueydan in Vermillion
Parish, Louisiana; and about 15 miles
south of Jennings in Jefferson Davis
Parish, Louisiana. The geographic center
of the Site is at latitude 29°56’27” north
and longitude 92°39’21” west and the
address is 2240 South Talen’s Landing
Road in Cameron Parish.

Site History

In early 1980 through 1983, the
MBLBP facility operated as a crude oil
refinery. Mixed crude oil was refined to
produce naphtha, diesel fuel, and No. 6
fuel oil. In August 1985, under new
ownership, the facility resumed crude
oil refining operations and continued
operations until early 1987, when the
owners filed for bankruptcy and the
facility was closed. In 1987, the LDEQ-
Hazardous Waste Division conducted a
site inspection, in response to the
bankruptcy proceedings. LDEQ noted
that the facility had allegedly accepted
hazardous waste fuels for which it was
not permitted and had also received and
attempted to process styrene, a
compound commonly used to produce
plastics.

The facility was actively monitored by
the Louisiana Department of Natural
Resources (LDNR) and LDEQ during its
operational years. Based on information
obtained during a 1993 site inspection,
LDEQ referred the site to EPA in June
1993. On July 30, 1996, EPA organized
and conducted a removal assessment,
which included the sampling and
analysis of above-ground storage tanks
(ASTs) and drums located on-site, as
well as an evaluation of appropriate
treatment and disposal options. From
January to March 1999, EPA oversaw
the removal and off-site disposal of
approximately 866,304 gallons of oil/
waste material from on-site ASTs. An
additional 152,392 gallons of thick,
sludge-like oil/waste material could not
be removed from some ASTs due to its
viscous consistency. Chemical analyses
of this remaining tank waste revealed
elevated concentrations of styrene,
benzene, toluene, ethylbenzene,
xylenes, 2-methylnaphthalene,
naphthalene, arsenic, barium,
chromium, copper, lead, manganese,
mercury, nickel, vanadium, and zinc.
Sediment samples collected from the
wetlands adjacent to the area containing
the tank waste revealed elevated levels
of arsenic, barium, copper, manganese,
mercury, nickel, vanadium, and zinc.

On July 27, 2000, EPA formally
announced that it was adding the
MBLBP site to the National Priorities
List (NPL), making it eligible for funding
under EPA’s Superfund program.

Remedial Investigation and Feasibility
Study (RI/FS)

From late 2000 to early 2002, EPA
conducted field sampling and
investigation activities at the MBLBP
Site including collection and analyses of
soil, sediment, surface water, ground
water, waste materials, and asbestos-
containing materials to determine if
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significant pollutant concentrations
were present. The Remedial
Investigation (RI) and Feasability Study
(FS) identified the types, quantities, and
locations of contaminants found in
these samples. The sample results
generally indicated that the Site had
been impacted by volatile, semi-volatile,
and metal constituents commonly found
at oil refinery facilities.

Results

e Metals and semi-volatile
contamination was found in soils at the
site and generally confined to the top 1
foot of soil.

e Ground water contamination was
very intermittent across the site in the
first water bearing zone.

¢ The only organics detected above
screening levels were in the sediments
within the west tank battery.

¢ No organics were detected in
surface waters above screening levels.

e Metals were detected in surface
water samples from the tank battery and
treatment ponds on the west side of the
Site.

e Waste materials and two above
ground storage tanks contained high
concentrations (relative to screening
levels) of metals and organics.

¢ Asbestos-containing material was
identified on some above ground piping
and other process units.

Characterization of Risk

As part of the RI/FS, EPA conducted
a human health risk assessment (HHRA)
and an ecological risk assessment (ERA).
The assessments estimated the
probability and magnitude of potential
adverse human health and
environmental effects from exposure to
contaminants associated with the Site
assuming no remedial action was taken.
They provided the basis for taking
action and identified the contaminants
and exposure pathways that need to be
addressed by the remedial action. A
review of the analytical data obtained
during the field investigation revealed
constituents in the process sludge
contained in onsite tanks, at hazardous
concentrations. Because the hazardous
sludges were thus established as a risk,
they were excluded from the HHRA and
ERA to prevent bias in the risk
assessment of the remaining media at
the Site.

The MBLBP Site is an industrial
facility in a rural area of Cameron Parish
with predominantly undeveloped
properties and other industrial facilities
surrounding the Site. Therefore, the
reasonably anticipated future land use
for the offsite and onsite areas is
industrial. However, to evaluate risks,
should future residential development

occur onsite, a hypothetical future
residential use evaluation was also
conducted. Based on the future
residential scenario, adult and child
residents were identified as potential
receptors, and for the industrial
scenario, adult workers were identified
as potential receptors.

The risk assessment indicated that
hypothetical future exposures to ground
water were predicted to result in cancer
risk probabilities and noncancer hazards
above acceptable risk levels. In addition
to ground water exposures, hypothetical
future exposures to a small area of the
surface soil at the site were predicted to
result in non-cancer hazards exceeding
acceptable risk levels.

The ERA focused on the on-site
terrestrial habitat and the aquatic habitat
provided by onsite holding ponds and
drainage pathways leading offsite. No
risks to aquatic receptors were
identified in the assessment. Edible
parts (fruits and leaves) of the plants as
well as soils were determined to not be
toxic to soil invertebrates, mammals,
and birds. Therefore, there were no
significant ecological risks identified in
the ERA.

Remedial Action Objectives

Based upon the HHRA and the ERA,
the following remedial action objectives
were developed for the site:

e Treat process sludge contained
within vessels and piping so that it may
be safely removed and properly
disposed offsite, to no longer pose a
threat to human health and the
environment as a characteristically
hazardous waste,

e Properly remove and dispose of
asbestos containing materials,

e Isolate and remove shallow
contaminated soils,

e Demolish, dispose of, or otherwise
prohibit access to all existing buildings,
piping, and tanks.

Record of Decision Findings

The EPA signed a Record of Decision
(ROD) on March 12, 2003, with the
remedial action addressing the Site as
one operable unit. The ROD addressed
the wastes left on-site after the previous
removal action as well as any
contaminated media. The ROD selected
solidification/stabilization and off-site
disposal of tank sludge and hot spot
soils; removal and off-site disposal of
asbestos-containing material;
demolition, decontamination, and off-
site disposal or recycling of existing on-
site buildings, tanks, and piping; and
removal and off-site disposal of
stockpile wastes and drums remaining
from previous investigations. Ground
water would be monitored during

remedial activities to assess the need for
institutional controls.

EPA determined during the design
preparations of the selected remedy that
the treatment method for sludge wastes
at the Site was not sufficient to meet
appropriate waste disposal regulations.
On May 30, 2003, TetraTech EM Inc.
completed a Supplemental Feasibility
Report describing alternative
remediation disposal methods for the
sludge wastes. A Revised Proposed Plan
was issued by EPA on June 6, 2003, for
a 30 day public comment period which
provided a detailed summary and
discussion of various remedial
alternatives to address the sludge wastes
at the Site. No members of the public
were in attendance at the public
meeting held of June 17, 2003, nor were
any comments received by EPA from the
public concerning the revised proposed
plan. The LDEQ did submit comments
related to the proposed plan and
concurred with the preferred
alternative. A ROD Amendment was
signed on July 10, 2003, which selected
excavation/extraction and off-site
energy recovery/thermal destruction as
the remedial alternative to address the
sludge wastes at the Site.

Design Criteria

On February 21, 2003, EPA issued a
work assignment to TetraTech EM Inc.
to perform the Remedial Design (RD).
The Fund-lead RD was completed on
May 5, 2003. The project was also a
Fund-lead construction.

Between March 2003 and June 2003,
EPA and the State (i.e., LDEQ)
negotiated a State Superfund Contract
(SSC). The SSC was reviewed before a
final contract was signed on June 10,
2003. The first amendment to the SSC
was signed on July 17, 2003, with a
second and final amendment being
signed on August 14, 2003. The SSC
provided that the State pay 10% of the
remedial action costs.

The Remedial Design included the
following components:

e Approximately 152,400 gallons of
hazardous tank sludge located in
aboveground storage tanks (ASTs) will
be extracted and stabilized by adding
and mixing a chemical reagent. Once
the on-site contaminated material is
stabilized and sampled to ensure
Toxicity Characteristic Leaching
Procedure (TCLP) performance
standards are met, the mixture will be
transported to an off-site landfill.

e Approximately 220 cubic yards of
soil will be excavated from hot spot
location WEO04, as well as about 857
cubic yards from underneath the ASTs.
This material will be stabilized by
adding and mixing a chemical reagent.
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Once the consolidated contaminated
material is stabilized and sampled to
ensure TCLP performance standards are
met, the mixture will be transported to
an off-site landfill.

e About 12,000 linear feet of
aboveground and underground piping
will be cleaned/removed/recycled off-
site or cleaned and abandoned in-place.

e About 5,000 square feet of
aboveground building structures will be
dismantled and demolished and
properly disposed or recycled off-site.

¢ All waste materials in stockpiles
and drums that were left from previous
investigations will be removed and
properly disposed off-site.

e About 1,044 tons of on-site tanks
will be demolished, de-contaminated
and stored in a temporary storage area
until transported to a scrap yard for
recycling or off-site disposal.

e Approximately 210 linear feet of
asbestos-containing material (ACM)
contained on the piping and additional
ACM located in the small heater area of
the East Facility will be abated prior to
the demolition of the facility and
disposed off-site.

e Surface water located in treatment
ponds on the West Facility will be
discharged into an adjacent drainage
ditch. All on-site ponds will be partially
filled with concrete stockpile recovered
from the Site, then backfilled with soil
from the earthen berms presently
surrounding them.

e The Site will be graded and seeded
with indigenous grasses to prevent
water accumulation.

¢ During remedial action, efforts will
be made to control dust to limit the
amount of materials that may migrate
off-site.

¢ Ground water will be monitored
during remedial activities to assess the
need for institutional controls.

The RD was modified concerning the
disposition of the 152,400 gallons of
hazardous tank sludge. Immediately
prior to the initiation of the Remedial
Action (RA) at the Site, it was
determined that the sludge stabilization
treatment method was not sufficient to
meet appropriate waste disposal
regulations. The revised sludge
treatment alternative of utilizing the
sludge as a supplemental fuel source at
an off-site thermal destruction facility
was the subject of the Revised Proposed
Plan of June 6, 2003, and the ROD
Amendment of July 10, 2003.

Remedial Construction Activities

The EPA issued Remedial Action (RA)
work assignment to the Response Action
Contract (RAC) contractor on June 2,
2003, with on-site RA construction
beginning on June 8, 2003.

The 2003 Remedial Action at the Site
included the following:

® 200,150 gallons of sludge were
extracted from the Site and utilized as
a supplemental fuel source at an off-site
thermal destruction facility.

* 895 tons of on-site tanks, piping,
and vessels were demolished, removed,
decontaminated, and recycled or
disposed at an off-site facility.

e 1120 cubic yards of contaminated
soil were excavated and disposed in an
appropriate off-site landfill.

o 5875 feet of 10 inch, 6 inch, and 4
inch pipe were demolished, cleaned out
(combined with sludge wastes), and
removed.

o 7785 feet of 10 inch, 6 inch, and 4
inch pipe were evacuated and
abandoned in place.

e 4000 square feet of above ground
buildings were dismantled, demolished,
and disposed or recycled off-site.

e 21 cubic yards of asbestos-
containing material were abated during
demolition activities.

o Surface water from on-site ponds
meeting State discharge standards was
discharged into an adjacent drainage
canal.

o Ground water met all Federal and
State standards, so no further action was
needed concerning ground water at the
Site.

e The Site was graded to prevent
water accumulation.

The EPA and the State of Louisiana
conducted the RA as planned, and
completed a pre-final inspection on
September 8, 2003. During the
inspection, several minor punch list
items were identified, however, the RA
activities completed according to design
specifications were:

e Site preparation activities:

e Excavation and disposal of on-site
contaminated soil;

e Removal and disposal of remaining
waste materials;

e Treatment and discharge of surface
water;

e Removal and disposal of above
ground/under ground tanks;

e Removal and disposal of above
ground/under ground piping;

e Removal and disposal of above
ground structures;

e Removal and disposal of asbestos-
containing materials;

e Analysis of confirmation samples
from all excavation areas;

e Sampling and evaluation of ground
water.

Activities identified in the pre-final
inspection included decontamination
and return of containers utilized for fuel
blending of the sludge waste materials,
general site grading and restoration
activities, and plugging and

abandonment of on-site ground water
monitoring wells. These activities were
scheduled to be completed by the end
of September 2003. The EPA conducted
a final inspection on October 2, 2003, at
which time all RA field activities had
been completed.

On August 23, 2004, EPA signed a
Remedial Action Report signifying
successful completion of construction
activities. No specified reuse of the
property has been established at this
time. While there has been some interest
in purchase of the property by local
individuals/organizations, no purchase
agreements have been developed nor
finalized.

The remedial actions set forth in the
ROD and the ROD Amendment were
consistent with, and complied with, the
Superfund Amendments and
Reauthorization Act (SARA) of 1986,
Public Law 99-499, which substantially
amended CERCLA, 42 U.S.C. 9601 et
seq., and the National Contingency Plan
(NCP). SARA codified many of the
existing requirements under the then
existing NCP (1985), as well as adding,
among other things, a new section 121
to CERCLA, which provided direction
for selection of remedial actions
compliant with applicable or relevant
and appropriate Federal, State, and local
laws regulations and requirements
(Applicable or Relevant and
Appropriate Requirements) 42 U.S.C.
9621.

Five-Year Review

Upon completion of this remedy, no
hazardous substances remain at the Site
above levels that prevent unlimited use
and unrestricted exposure. Since no
additional operation and maintenance
activities are needed, the EPA does not
need to conduct a five-year review
pursuant to CERCLA Section 121(c) and
as provided in the current guidance on
Five Year Reviews: OSWER Directive
9355.7-03B-P, Comprehensive Five-
Year Review Guidance (June 2001).

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket which
EPA relied on for recommendation of
the deletion from the NPL are available
to the public in the information
repositories.

V. Deletion Action

The EPA, with concurrence of the
State of Louisiana, has determined that
all appropriate responses under
CERCLA have been completed, and that
no further response actions, under
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CERCLA, are necessary. Therefore, EPA
is deleting the Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective September 19,
2005, unless EPA receives adverse
comments by August 19, 2005. If
adverse comments are received within
the 30-day public comment period, EPA
will publish a timely withdrawal of this
direct final notice of deletion before the
effective date of the deletion and it will
not take effect. The EPA will prepare a
response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: July 8, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
m For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p.193.

Appendix B—[Amended]

m 2. Table 1 of Appendix B to Part 300
is amended under Louisiana (“LA”’) by
removing the site name “Mallard Bay
Landing Bulk Plant”.

[FR Doc. 05-14067 Filed 7-19-05; 8:45 am|]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-1702, MB Docket No. 00-104, RM-
9812]

Digital Television Broadcast Service;
Oklahoma, OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Viacom Stations Group of
OKC LLG, substitutes DTV channel 40
for DTV channel 42 with maximized
facilities. See 65 FR 37752, June 16,
2000, and also see Further Notice of
Proposed Rule Making, 68 FR 43702,
July 24, 2003. DTV channel 40 can be
allotted to Oklahoma City, Oklahoma, in
compliance with the principle
community coverage requirements of
Section 73.625(a) at reference
coordinates 35—-35-52 N. and 97—-29-22
W. with a power of 1000, HAAT of 475
meters and with a DTV service
population of 1304 thousand. With this
action, this proceeding is terminated.
DATES: Effective August 22, 2005.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Media Bureau, (202) 418—
1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 00-104,
adopted June 20, 2005, and released July
8, 2005. The full text of this document
is available for public inspection and
copying during regular business hours
in the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC. This
document may also be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 301—
816-2820, facsimile 301-816—0169, or
via e-mail joshir@erols.com.

This document does not contain (new
or modified) information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

The Commission will send a copy of
this Report & Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Digital television broadcasting,
Television.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:
PART 73—[AMENDED]

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.622 [Amended]

m 2. Section 73.622(b), the Table of
Digital Television Allotments under
Oklahoma, is amended by removing DTV
channel 42 and adding DTV channel 40
at Oklahoma City.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.

[FR Doc. 05-14237 Filed 7-19-05; 8:45 am)|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1735; MB Docket No. 05-3; RM—
11132]

Radio Broadcasting Services; Grand
Isle and St. Albans, VT and Tupper
Lake, NY

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 70 FR 3667
(January 26, 2005), this Report and
Order upgrades Channel 272A, Station
WLFE-FM, St. Albans, Vermont, to
Channel 272C3, reallots Channel 272C3
to Grand Isle, Vermont, and modifies
Station WLFE-FM'’s license accordingly.
To accommodate the foregoing changes,
this Report And Order substitutes
Channel 271C3 for Channel 272A at FM
Station WRGR, Tupper Lake, New York.
The coordinates for Channel 272C3 at
Grand Isle, Vermont are 44—44—07 NL
and 73-30-57 WL, with a site restriction
of 17.4 kilometers (10.8 miles) west of
Grand Isle. The coordinates for Channel
271C3 at Tupper Lake, New York, are
44-07-21 NL and 74-31-52 WL, with a
site restriction of 12.6 kilometers (7.8
miles) southwest of Tupper Lake.
DATES: Effective August 8, 2005.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 05-3,
adopted June 22, 2005, and released
June 24, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
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Washington, DC 20554, telephone
1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under New York, is amended
by removing Channel 272A and adding
Channel 271C3 to Tupper Lake.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05—-14054 Filed 7-19-05; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1734; MB Docket No. 04-328; RM-
11046, RM-11235]

Radio Broadcasting Services;
Americus and Oglethorpe, GA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 69 FR 54614
(September 9, 2004), this Report and
Order grants the proposal to allot
Channel 295A to Americus, Georgia,
and grants a request to dismiss a
counterproposal to allot Channel 295 To
Oglethorpe, Georgia. The coordinates for
Channel 295A at Americus, Georgia are
32-04-51 North Latitude and 84—15-20
West Longitude, with a site restriction
of 2.4 kilometers (1.5 miles) northwest
of Americus, Georgia.

DATES: Effective August 8, 2005.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report

and Order, MB Docket No. 04-328,
adopted June 22, 2005, and released
June 24, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863-2893, facsimile 202—-863—-2898, or
via e-mail qualexint@aol.com. The
Commission will send a copy of this
Report and Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
Section 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334 and
336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by adding Channel 295A at Americus.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division Media
Bureau.

[FR Doc. 05-14055 Filed 7-19-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1858; MB Docket No. 05-117, RM-
11182; MB Docket No. 05-119, RM-11184]

Radio Broadcasting Services; Colfax,
LA, and Moody, TX

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In response to a multi-docket
Notice of Proposed Rulemaking, 70 FR
17047 (April 4, 2005) this Report and
Order allots new FM channels in two
communities, including Colfax,
Louisiana and Moody, Texas. The

Audio Division, at the request of Charles
Crawford, allots Channel 267A at
Colfax, Louisiana, as the community’s
first local aural transmission service.
Channel 267A can be allotted to Colfax
in compliance with the Commission’s
technical requirements with a site
restriction of 13.0 kilometers (8.1 miles)
southwest of Colfax, Louisiana. The
reference coordinates for Channel 267A
at Colfax are 31-27-53 North Latitude
and 92—49-44 West Longitude. See
SUPPLEMENTARY INFORMATION, infra.

DATES: Effective August 15, 2005. The
window period for filing applications
for these allotments will not be opened
at this time. Instead, the issue of
opening these allotments for auction
will be addressed by the Commission in
a subsequent order.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket Nos. 05-117 and
05-119, adopted June 29, 2005, and
released July 1, 2005. The full text of
this Commission decision is available
for inspection and copying during
regular business hours at the FCC’s
Reference Information Center, Portals II,
445 Twelfth Street, SW., Room CY-
A257, Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC,
20054, telephone 1-800-378-3160 or
http://www.BCPIWEB.com. The
Commission will send a copy of this
Report and Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

The Audio Division, at the request of
Charles Crawford, allots Channel 256A
at Moody, Texas, as the community’s
first local aural transmission service.
Channel 256A can be allotted to Moody
in compliance with the Commission’s
technical requirements with a site
restriction of 8.7 kilometers (5.4 miles)
west of Moody. The reference
coordinates for Channel 256A at Moody
are 31-17—03 North Latitude and 97—
26—35 West Longitude.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
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PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Louisiana, is amended
by adding Colfax, Channel 267A.

m 3. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Moody, Channel 256A.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-14236 Filed 7-19-05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[ET Docket No. 04—151, WT Docket No. 05—
96, ET Docket No. 02-380, and ET Docket
No. 98-237; FCC 05-56]

Wireless Operations in the 3650-3700
MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction of
effective date.

SUMMARY: On May 11, 2005, the
Commission published final rules in the
Report and Order and Memorandum
Opinion and Order. The Report and
Order adopted rules that provided for
nationwide, non-exclusive, licensing of
terrestrial operations, utilizing
technology with a contention-based
protocol, in the 3650-3700 MHz band
(3650 MHz) band. This document
contains a correction to the effective
date. The Commission deferred the
effective date due to the anticipated
need for Office of Management and
Budget (OMB) approval under the
Paperwork Reduction Act (PRA). The
Commission has since determined that
OMB approval is not required.

DATES: Sections 90.203(0) and 90.1323
were effective June 10, 2005.

FOR FURTHER INFORMATION CONTACT: Gary
Thayer (202) 418—-2290, email
Gary.Thayer@fcc.gov, Office of
Engineering and Technology.
SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
published a document amending part 90
Federal Register of May 11, 2005 (70 FR
24712). This document corrects the
Federal Register as it appeared. In FR

Doc. 05-9096, published on May 11,
2005 (70 FR 24712), the Commission is
correcting the effective date of
§§90.203(0) and 90.1323, to read as
June 10, 2005.

Correction

1. On page 24712, in the third
column, the DATES section is corrected
to read as “Effective date: June 10,
2005.”

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-14178 Filed 7-19-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA 05-21878]

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Interim final rule; request for
comments.

SUMMARY: Our requirements for
advanced air bags are being phased in
during two stages, the first of which
extends over a three-year period from
September 1, 2003 to August 31, 2006.
The phase-in provides special
requirements for limited line
manufacturers. These manufacturers are
excluded from the first two years of the
phase-in but must achieve 100 percent
compliance for the third year, i.e., the
production year beginning September 1,
2005. To address problems faced by
Porsche, we are issuing this interim
final rule revising the phase-in for
limited line manufacturers so that 95
percent of a manufacturer’s vehicles
must comply with the advanced air bag
requirements during this one-year
period instead of 100 percent.

DATES: Effective Date: The amendment
made in this rule is effective September
1, 2005.

Comments: Comments must be
received by NHTSA not later than
September 19, 2005, and should refer to
the docket and notice number of this
document.

ADDRESSES: You may submit comments
[identified by the DOT DMS Docket
Number above] by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the

online instructions for submitting
comments.

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202-493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW, Nassif Building,
Room PL—401, Washington, DC 20590—
001.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW, Washington,
DC, between 9 am and 5 pm, Monday
through Friday, except Federal
Holidays.

Instructions: All submissions must
include the agency name and docket
number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Request for Comments heading of the
Supplementary Information section of
this document. Note that all comments
received will be posted without change
to http://dms.dot.gov, including any
personal information provided. Please
see the Privacy Act heading under
Regulatory Analyses and Notices.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL-
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 am and 5
pm, Monday through Friday, except
Federal Holidays.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may call Mr. Louis
Molino, Office of Crashworthiness
Standards, at (202) 366—2264, facsimile
(202) 493-2739.

For legal issues, you may call Mr.
Edward Glancy, Office of the Chief
Counsel, at (202) 366—-2992, facsimile
(202) 366-3820.

You may send mail to any of these
officials at the National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590.

SUPPLEMENTARY INFORMATION: On May
12, 2000, we published in the Federal
Register (65 FR 30680) a rule to require
advanced air bags. (Docket No. NHTSA
00-7013; Notice 1.) The rule amended
Standard No. 208, Occupant Crash
Protection, to require that future air bags
be designed so that, compared to air
bags then installed in production
vehicles, they create less risk of serious
air bag-induced injuries and provide
improved frontal crash protection for all
occupants, by means that include
advanced air bag technology. The rule is
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being phased in during two stages.
During the first phase-in, from
September 1, 2003, through August 31,
2006, increasing percentages of motor
vehicles are required to meet
requirements for minimizing air bag
risks.

In developing the advanced air bag
rule and in subsequent proceedings
conducted in response to petitions for
reconsideration, we have sought to
ensure the prompt development and
availability of vehicles equipped with
advanced air bags while also
recognizing the special needs of various
types of manufacturers. As such, we
have established several different phase-
in requirements. While different
requirements apply during the three-
year phase-in, effective September 1,
20086, all vehicles must comply with the
first phase advanced air bag
requirements.

The primary phase-in, which applies
to manufacturers producing the vast
majority of motor vehicles, is as follows:
9/1/03 to
8/31/04—20 percent of a manufacturer’s
production; 9/1/04 to 8/31/05—65
percent of a manufacturer’s production;
9/1/05 to 8/31/06—100 percent of a
manufacturer’s production, with
manufacturers allowed to use advanced
credits.

Limited line manufacturers have the
option of being excluded from the first
two years of the phase-in but, if they
select this option, must achieve 100
percent compliance for the third year,
i.e., the production year beginning
9/1/05. They are not permitted to use
advanced credits under this option.

Finally, final stage manufacturers of
vehicles built in two or more stages, and
manufacturers that produce no more
than 5,000 vehicles annually for sale in
the United States, are excluded from the
phase-in altogether.

Porsche, which is electing to use the
limited line manufacturer option for the
first phase-in, recently contacted the
agency concerning a problem it is
having in achieving 100 percent
compliance for the production year
beginning 9/1/05. While NHTSA has
been previously been aware of this
problem, Porsche provided updated
information to the agency in a meeting
held in June 2005.

While Porsche will be able to certify
all of its regular production vehicles to
the advanced air bag requirements, it
produces a small number of custom-
made vehicles which it has not been
able to redesign to meet the advanced
air bag requirements. Because of the
small number of these vehicles, Porsche
has had difficulty in getting air bag
suppliers to provide advanced air bag

designs. Air bag suppliers have, of
course, been primarily engaged during
this time period in working to develop
advanced air bags to enable larger
vehicle manufacturers to meet the new
requirements.

We note that we have previously
responded to requests by Porsche for
relief related to the advanced air bag
phase-in requirements. In a final rule
published in the Federal Register (68
FR 23614) on May 5, 2003, we provided
some additional flexibility for limited
line manufacturers, but declined to
adopt a request by Porsche that would
have relieved it of any responsibility to
meet the advanced air bag requirements
before September 1, 2006. Porsche had
requested that it be treated the same as
small volume manufacturers, i.e.,
manufacturers that produce no more
than 5,000 vehicles annually for sale in
the United States. While we recognized
that Porsche is relatively small related
to other manufacturers, we noted that it
is still substantially larger than those
manufacturers for which the agency
determined compliance before
September 1, 2006 would pose an
unreasonable hardship.

In a document published in the
Federal Register (69 FR 60316) on
October 8, 2004, we denied a petition
from Porsche requesting that advanced
credits be available to manufacturers
selecting the limited line option. We
concluded that granting the request
would provide manufacturers using the
limited line option with relief not
justified by their circumstances nor
contemplated by the provision for
advanced credits.

After considering the latest
information provided by Porsche,
however, we have decided to reconsider
whether some type of additional relief
should be provided in light of that
company’s compliance problems. The
basic problem faced by Porsche is that
it wishes to continue production for a
brief period past September 1, 2005, of
a very small number of vehicles which
it has not been able to design to meet
the advanced air bag requirements. The
total number of such vehicles was
initially on the order of about 500, but
is now approximately 100 or fewer.
Porsche indicated that it has made
efforts with respect to date of
production and allocation of vehicles
among different countries, but has not
been able to fully eliminate the problem.

As indicated above, throughout the
advanced air bag rulemaking process we
have sought to ensure the prompt
development and availability of vehicles
equipped with advanced air bags while
also recognizing the special needs of
various types of manufacturers. Given

the situation faced by Porsche, we
believe that some additional relief is
appropriate.

We also note that, in the past, we have
in special circumstances made a small
adjustment in effective date to enable a
manufacturer to continue production of
a vehicle not designed to meet a new
requirement. On January 10, 1997, in
response to a petition from Ford, we
published in the Federal Register (62
FR 1401) a final rule granting a four-
month extension of the date by which
vehicles with a gross vehicle weight
rating of more than 8,500 pounds and
less than 10,000 pounds must comply
with the requirements for safety belt fit.

In that situation, due to unexpected
developmental problems with a new
truck platform, Ford had been unable to
begin production by the expected date.
It therefore wanted to continue to
produce the current truck platform for
an additional four months. Ford
requested the leadtime extension to
avoid having to redesign the existing
platform for only a four-month
extension. In that rulemaking, we
decided that since the safety benefits for
the affected trucks was likely to be very
small, and the costs accentuated, a four-
month extension of leadtime was
reasonable. We also noted that, due to
the demographics of the occupants of
the affected trucks, the benefits from
applying the belt fit requirement to
those trucks would be less than the
benefits of applying it to lower GVWR
vehicles.

In the current situation, we note that
the number of vehicles Porsche wishes
to continue to produce is very small.
Moreover, the nature of the vehicles is
such that they are less likely to be used
to transport young children than most
vehicles.

Given that we are in the midst of
phasing in the advanced air bag
requirements, we believe the most
appropriate relief is to revise the phase-
in for limited line manufacturers so that
95 percent of a manufacturer’s vehicles
must comply with the advanced air bag
requirements during this one-year
period instead of 100 percent. We
believe that Porsche is the only vehicle
manufacturer that will utilize this relief,
and that the actual number of vehicles
for which it is utilized will be far less
than five percent of its production. In
any event, since the amendment only
affects limited line manufacturers and
only changes the phase-in requirement
for a single production year from 100
percent to 95 percent, any impact on the
number of vehicles equipped with
advanced air bags in the fleet will be
minimal.
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Because the September 1, 2005
compliance date for limited line
manufacturers is fast approaching,
NHTSA finds good cause to issue this
interim final rule adjusting the phase-in
percentage for the September 1, 2005 to
August 31, 2006 production year from
100 percent to 95 percent for these
manufacturers. Further, we find good
cause to make it effective on September
1, 2005. Today’s interim final rule
makes no substantive change to the
standard, but makes a small adjustment
in the phase-in percentage for limited
line manufacturers for a single
production year. We are accepting
comments on this interim final rule.
See, Request for Comments section
below.

Regulatory Analyses and Notices

A. Executive Order, 12866 Regulatory
Planning and Review

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rulemaking document was not
reviewed under Executive Order 12866.
It is not significant within the meaning
of the DOT Regulatory Policies and
Procedures. It does not impose any
burden on manufacturers, and only
adjusts the advanced air bag phase-in
percentage for limited line
manufacturers for the September 1, 2005
to August 31, 2006 production year from
100 percent to 95 percent.

The agency believes that this impact
is so minimal as to not warrant the
preparation of a full regulatory
evaluation.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, we have considered the impacts of
this rulemaking action will have on
small entities (5 U.S.C. 601 et seq.).
certify that this rulemaking action will
not have a significant economic impact
upon a substantial number of small
entities within the context of the
Regulatory Flexibility Act.

This final rule only affects
manufacturers of motor vehicles that
selected the limited line manufacturer
option for the advanced air bag phase-
in. None of these manufacturers are
small businesses. Small organizations
and governmental jurisdictions are
unlikely to purchase the motor vehicles
affected by this rule and, in any event,
this rulemaking will not cause price
increases. Accordingly, we have not
prepared a Final Regulatory Flexibility
Analysis.

C. Executive Order 13132, Federalism

E.O. 13132 requires NHTSA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” E.O.
13132 defines the term ‘“Policies that
have federalism implications” to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” Under E.O.
13132, NHTSA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or NHTSA consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government as specified in E.O.
13132. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

D. The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of

proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. This action will not
result in additional expenditures by
state, local or tribal governments or by
any members of the private sector.
Therefore, the agency has not prepared
an economic assessment pursuant to the
Unfunded Mandates Reform Act.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.) (PRA),
a person is not required to respond to
a collection of information by a Federal
agency unless the collection displays a
valid OMB control number. This final
rule does not impose any new collection
of information requirements for which a
5 CFR part 1320 clearance must be
obtained.

F. Civil Justice Reform

This final rule does not have any
retroactive effect. Under 49 U.S.C.
30103(b), whenever a Federal motor
vehicle safety standard is in effect, a
state or political subdivision may
prescribe or continue in effect a
standard applicable to the same aspect
of performance of a Federal motor
vehicle safety standard only if the
standard is identical to the Federal
standard. However, the United States
Government, a state, or political
subdivision of a state, may prescribe a
standard for a motor vehicle or motor
vehicle equipment obtained for its own
use that imposes a higher performance
requirement than that required by the
Federal standard. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending, or
revoking Federal motor vehicle safety
standards. A petition for reconsideration
or other administrative proceedings are
not required before parties file suit in
court.

F. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

G. Environmental Impacts

We have considered the impacts of
this final rule under the National
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Environmental Policy Act. This
rulemaking action only adjusts the
advanced air bag phase-in percentage
for limited line manufacturers for the
September 1, 2005 to August 31, 2006
production year from 100 percent to 95
percent. This rulemaking does not
require any change that would have any
environmental impacts. Accordingly, no
environmental assessment is required.

Request for Comments

How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments. Your comments must not be
more than 15 pages long. (49 CFR
553.21). We established this limit to
encourage you to write your primary
comments in a concise fashion.
However, you may attach necessary
additional documents to your
comments. There is no limit on the
length of the attachments. Please submit
two copies of your comments, including
the attachments, to Docket Management
at the address given above under
ADDRESSES. Comments may also be
submitted to the docket electronically
by logging onto the Docket Management
System Web site at http://dms.dot.gov.
Click on “Help & Information” or
“Help/Info” to obtain instructions for
filing the document electronically. If
you are submitting comments
electronically as a PDF (Adobe) file, we
ask that the documents submitted be
scanned using Optical Character
Recognition (OCR) process, thus
allowing the agency to search and copy
certain portions of your submissions.?
Please note that pursuant to the Data
Quality Act, in order for substantive
data to be relied upon and used by the
agency, it must meet the information
quality standards set forth in the OMB
and DOT Data Quality Act guidelines.
Accordingly, we encourage you to
consult the guidelines in preparing your
comments. OMB’s guidelines may be
accessed at http://www.whitehouse.gov/
omb/fedreg/reproducible.html. DOT’s
guidelines may be accessed at http://
dmses.dot.gov/submit/
DataQualityGuidelines.pdyf.

How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your

1 Optical character recognition (OCR) is the
process of converting an image of text, such as a
scanned paper document or electronic fax file, into
computer-editable text.

comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR Part
512.)

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider in developing
a final rule (assuming that one is
issued), we will consider that comment
as an informal suggestion for future
rulemaking action.

How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location. You may also see
the comments on the Internet. To read
the comments on the Internet, take the
following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on “Simple
Search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
1998-1234,” you would type “1234.”

After typing the docket number, click on
“Search.”

(4) On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. However, since the
comments are imaged documents,
instead of word processing documents,
the downloaded comments are not word
searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

List of Subjects in 49 CFR Part 571

Motor vehicle safety, reporting and
record keeping requirements, and tires.

m In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

m 2. Section 571.208 is amended by
revising S14.1(b) to read as follows:

§571.208 Standard No. 208, Occupant
crash protection.

* * * * *

S14.1 Vehicles manufactured on or
after September 1, 2003, and before
September 1, 2006. * * *

(b) Manufacturers that sell three or
fewer carlines, as that term is defined at
49 CFR 585.4, in the United States may,
at the option of the manufacturer, meet
the requirements of this paragraph
instead of paragraph (a) of this section.
At least 95 percent of the vehicles
manufactured by the manufacturer on or
after September 1, 2005 and before
September 1, 2006 shall meet the
requirements specified in S14.5.1(a),
S14.5.2, S15.1, S15.2, S17, S19, S21,
S23, and S25 (in addition to the other
requirements specified in this standard).
* * * * *

Issued: July 15, 2005.
Jeffrey W. Runge,
Administrator.
[FR Doc. 05-14245 Filed 7-19-05; 8:45 am]
BILLING CODE 4910-59-P
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issuance of rules and regulations. The
purpose of these notices is to give interested
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rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 391, 590, and 592

[Docket No. 03—027P]

RIN 0583-AD12

Changes in Fees for Meat, Poultry, and

Egg Products Inspection Services—
Fiscal Years 2005-2008

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to change the fees that it charges meat
and poultry establishments, egg
products plants, importers, and
exporters for providing voluntary
inspection, identification and
certification services, overtime and
holiday inspection services, and
laboratory services. The Agency is
proposing to raise these fees to reflect,
among other factors, national and
locality pay increases for Federal
employees and inflation. In the past,
FSIS has amended its regulations on an
annual basis. With this proposed
regulation, FSIS is providing for four
annual fee increases. This will provide
the meat, poultry and egg industry with
more timely cost information and will
streamline the Agency’s rulemaking
process. The Agency is also proposing
to increase the annual fee for its
Accredited Laboratory Program.
DATES: The Agency must receive
comments before August 19, 2005.
ADDRESSES: FSIS invites interested
persons to submit comments on this
proposed rule. Comments may be
submitted by any of the following
methods:

e Mail, including floppy disks or CD—
ROM'’s, and hand- or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture, Food Safety
and Inspection Service, 300 12th Street,
SW, Room 102 Cotton Annex,
Washington, DC 20250.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Electronic
mail:
fsis.regulationscomments@fsis.usda.gov.
Follow the online instructions at that
site for submitting comments. All
submissions received must include the
Agency name and docket number 03—
027P.

All comments submitted in response
to this proposal, as well as research and
background information used by FSIS in
developing this document, will be
available for public inspection in the
FSIS Docket Room at the address listed
above between 8:30 a.m. and 4:30 p.m.,
Monday through Friday. The comments
will also be posted on the Agency’s Web
site at http://www.fsis.usda.gov/
regulations/2005_Proposed_Rules_
Index/.

FOR FURTHER INFORMATION CONTACT: For
further information concerning policy
issues contact Wanda Haxton, Program
Analyst, Regulations and Petitions
Policy Staff, Office of Policy, Program,
and Employee Development, FSIS, U.S.
Department of Agriculture, Room 112,
Cotton Annex Building, 300 12th Street,
SW, Washington, DC 20250-3700;
telephone (202) 205-0299, fax (202)
690-0486.

For further information concerning
fees contact Deborah Patrick, Director,
Budget Division, Office of Management,
FSIS, U.S. Department of Agriculture,
2154 South Building, 1400
Independence Avenue, SW,
Washington, DC 20250-3700; telephone
(202) 720-3368, fax (202) 690—4155.
SUPPLEMENTARY INFORMATION:

Background

The Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601 et seq.) and the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451 et seq.) provide for
mandatory Federal inspection of
livestock and poultry slaughtered at
official establishments, and meat and
poultry processed at official
establishments. The Egg Products
Inspection Act (EPIA) (21 U.S.C. 1031 et
seq.) provides for mandatory inspection
of egg products processed at official
plants. FSIS provides mandatory
inspection services at official
establishments and plants, and bears the
cost of mandatory inspection provided
during non-overtime and non-holiday
hours of operation. Establishments and
plants pay for inspection services

performed on holidays or on an
overtime basis.

The Agricultural Marketing Act of
1946 (AMA), as amended (7 U.S.C. 1621
et seq.), authorizes the provision of a
variety of voluntary services. FSIS
provides a range of voluntary
inspection, certification, and
identification services under the AMA
to assist in the orderly marketing of
various animal products and
byproducts. These services include the
certification of technical animal fats and
the inspection of exotic animal
products, such as antelope and elk. FSIS
is required to recover the costs of the
voluntary inspection, certification and
identification services it provides.

Under the AMA, FSIS also provides
certain voluntary laboratory services
that establishments and others may
request the Agency to perform.
Laboratory services are provided for
four types of analytic testing:
microbiological testing, residue
chemistry tests, food composition tests,
and pathology testing. FSIS must
recover the costs of providing these
services.

FSIS also accredits non-Federal
analytical laboratories under its
Accredited Laboratory Program; such
accreditation allows labs to conduct
analyses of official meat and poultry
samples. The Food, Agriculture,
Conservation, and Trade Act of 1990, as
amended, mandates that laboratory
accreditation fees cover the costs of the
Accredited Laboratory Program. This
same Act mandates an annual payment
of an accreditation fee on the
anniversary date of each accreditation.

Every year FSIS reviews the fees that
it charges for providing overtime and
holiday inspection services; voluntary
inspection, identification and
certification services; laboratory services
and lab accreditation. The Agency
performs a cost analysis to determine
whether the fees that it has established
are adequate to recover the costs that it
incurs in providing these services. In
the past, FSIS has amended its
regulations on an annual basis to change
the fees it charges. Because of the length
of the rulemaking process, the fiscal
year has partially elapsed by the time
the Agency publishes a final rule to
amend its fees. As a result, the Agency
is unable to recover the full cost of
voluntary inspection services, overtime
and holiday inspection services,
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laboratory services and laboratory
accreditation fees in a timely manner.

With this rulemaking, FSIS is
proposing to amend its regulations to
provide for four annual fee increases in
one rulemaking action. The Agency will
continue to perform a yearly cost
analyses to determine whether the fees
are adequate to recover its costs. If the
Agency determines that the fees
established for any one year need to be
adjusted, the Agency will initiate
another rulemaking to correct that fiscal
year’s fees and readjust future year’s
fees. In the Agency’s analysis of
projected costs, set forth in Tables 2
through 5, the agency has identified the
bases for the increases in the cost of
voluntary base time inspection services,
overtime and holiday inspection
services, and laboratory services for
fiscal year 2005 through fiscal year
2008.

The Agency is proposing to increase
the annual fee for participants in the
Accredited Laboratory Program from the
current $1500 to the figures listed in
Table 6 because program costs have
increased and will continue to increase
and because previously accumulated
funds that have been used to pay for
program costs have decreased. The

reasons for the increases in the lab
accreditation fees are more fully
discussed below in the section entitled
“Economic Effects of Inspection and
Laboratory Service Fees”.

FSIS calculated its projected increases
in salaries and inflation in fiscal years
2005 through 2008. The average pay
raise for Federal employees in 2004,
which reflects both a national cost of
living increase and locality differentials,
was 4.1 percent effective January 2004.
The average combined national and
locality pay raise is estimated to be
3.5% for fiscal year 2005 and 2.3% for
fiscal years 2006, 2007, and 2008.
Inflation for fiscal year 2005 is
estimated to be 2.0%. Inflation for fiscal
year 2006 is estimated to be 2.0%.
Inflation for fiscal year 2007 is
estimated to be 2.1%. Inflation for fiscal
year 2008 is estimated to be 2.1%. These
estimates are based on the Office of
Management and Budget’s Presidential
Economic Assumptions for FY 2005 and
the out years.

The cost of providing inspection
services includes both direct and
overhead costs. Overhead costs include
the cost of support activities such as
program and agency overhead costs.
Overhead expenditures are allocated

across the agency for each direct hour of
inspection. Direct costs include the cost
of salaries, employee benefits, and
travel. Because of improvements in
accessing data from the accounting
system, the Agency had been able to
estimate the employee benefits
ascribable to overtime work and has
included these in the fee calculation.

Section 10703 of the 2002 Farm Bill
authorized the Secretary of Agriculture
to set the hourly rate of compensation
for FSIS employees exempt from the
Fair Labor Standards Act (i.e.
veterinarians) that work in
establishments subject to the FMIA and
PPIA at one and one-half times the
employee’s hourly rate of base pay. FSIS
has adjusted its overtime fees to reflect
these costs. Previously, veterinarians
were limited to the time and a half rate
paid to employees at grade level GS-10,
step 1.

The current and proposed fees are
listed by type of service in Table 1. The
first increase, from the current rate to
the proposed 2005 rate, is larger than
the subsequent increases because this is
the first rate increase in 2 years.
Therefore, it includes the increases in
salaries and inflation that have occurred
since the rate was last set in 2003.

TABLE 1.—CURRENT AND NEW FEES (PER HOUR PER EMPLOYEE) BY TYPE OF SERVICE

Service Current Proposed Proposed Proposed Proposed

rate rate 2005 rate 2006 rate 2007 rate 2008
BaSE tiME ... e $43.64 $46.78 $47.79 $48.84 $49.93
Overtime & holiday 50.04 55.19 56.40 57.65 58.93
Laboratory .............. 61.80 66.42 67.83 69.31 70.82

The differing proposed fee increases
for each type of service are the result of
the different amounts that it costs FSIS

to provide these three types of services.
The differences in costs stem from
various factors, including the different

salary levels of the program employees
who perform the services. See Table 2
through Table 5.

TABLE 2.—CALCULATIONS FOR THE DIFFERENT TYPES OF SERVICES FOR FY 2005

Base Time:

ACHUAI 2002 SAIATES ...c.veiiuteiiie ettt ettt ettt et e et e e bt e e a e e e eae e et e e et e ea b e e eh et oa bt e eas e o b e e R £ e e R et Sa e e e b et ea R e e R et e et e ehe e e bt e ebe e e neenneeeteenane
2003 Pay Raise (4.1%) = Actual 2002 Salaries x 0.041
Calendar 2004 Pay Raise (4.1%) paid in FY 2004 = (Actual 2002 Salaries + 2003 Pay Raise) x 0.041
FY 2005 Pay Adjustment = (Actual 2002 Salaries + 2003 Pay Raise + Calendar 2004 Pay Raise) x 0.035 X .075 ........ccccccevveennne
L2 T=T =Y ) PR

Travel and Operating Costs ...
Program Overhead ................
Agency Overhead ............

Allowance for Bad Debt
FY 2005 Inflation (2.0%) = [Current Rate ($43.64) + Adjustment for FY 2004 Inflation and Pay Increases ($1.76) — Actual 2002
Salaries ($23.02) + 2003 Pay Raise ($0.94) + Calendar 2004 Pay Raise ($0.98)] x 0.02

N o) - L PSRRI

Overtime and Holiday Inspection Services:

ACHUAI 2002 SAIATES ...euveieuteitie ettt ettt et ettt ettt e e st e e bt e ea st e sae e eab e e e et ea b e e eh et ea b e e eas e o ab e e R e e e Re e SaE e e b e e e R R e e Re e eae e e ehe e eabeenbeeenneenheeeteenane
2003 Pay Raise (4.1%) = Actual 2002 Salaries x 0.041
Calendar 2004 Pay Raise (4.1%) paid in FY 2004 = (Actual 2002 Salaries + 2003 Pay Raise) x 0.041
FY 2005 Pay Adjustment = (Actual 2002 Salaries + 2003 Pay Raise + Calendar 2004 Pay Raise) x 0.035 X 0.75 .........cccccernnne.
LT =T =Y ) SRR

Time and a Half

Travel and Operating Costs
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TABLE 2.—CALCULATIONS FOR THE DIFFERENT TYPES OF SERVICES FOR FY 2005—Continued

Program OVEINEAT .........oiueiiiiiii ettt h et h et e e bt e a e e bt eh e e b e e b e e e e eh e e et eh £ e et Aa e e e et eReea e e Re e he e Rt e e b e bt eae et e nae et naeenne s 5.32
Agency Overhead ............ 7.74
ANOWANECE OF BA DEDL ...ttt ettt e b e e et e e e he e et e et e e e bt e sas e et e e e ab e e b e e e e e e bt e nar e e be e e b e e nrreereenans 0.51
FY 2005 Inflation (2.0%) = [Current Rate ($50.04) + Adjustment for FY 2004 Inflation and Pay Increases ($3.44) — Actual 2002
Salaries ($30.72) + 2003 Pay Raise ($1.26) + Calendar 2004 Pay Raise ($71.31)] X 0.02 .....ccoccerierierenieneniere e 0.51
LI L6 LTS P SO PP ORI UPPRPPRTONE 55.19
Laboratory Services:
ACHUAI 2002 SAIAMES .....cveiveeeeiteeiest ettt st e s e s e e e e s st e e e e r e e e e e r e e e e eR e e R e e e Rt e e nR e e R e e R e e R e e R e e e R e eRe e n e Rt e e e nre e e e nreenenne e e nreenene 24.71
2003 Pay Raise (4.1%) = Actual 2002 Salaries X 0.0471 .......cciiiiiiiiiiie ettt 1.01
Calendar 2004 Pay Raise (4.1%) paid in FY 2004 = (Actual 2002 Salaries + 2003 Pay Raise) x 0.041 1.05
FY 2005 Pay Adjustment = (Actual 2002 Salaries + 2003 Pay Raise + Calendar 2004 Pay Raise) x 0.035 X 0.75 .......cccccevvervenne 0.70
2T T {1 O OO USSP R PP PP 6.72
Travel and Operating Costs ... 8.28
Program Overhead ................. 14.82
Agency Overhead ............ 7.64
AloWaNCE fOr Bad DED1 ...t b e b e e e b e s ae e b e e et b e e e e e b e b b e e s e e s ne e 0.65
FY 2005 Inflation (2.0%) = [Current Rate ($61.80) + Adjustment for FY 2004 Inflation and Pay Increases ($2.82) — Actual 2002
Salaries ($24.71) + 2003 Pay Raise ($1.01) + Calendar 2004 Pay Raise ($71.05)] X 0.02 ......cccccerirrrereririenienienienieesese e 0.84
LI €= PP USROS 66.42
TABLE 3.—CALCULATIONS FOR THE DIFFERENT TYPES OF SERVICES FOR FY 2006
Base Time:
FY 2005 Salaries = Actual 2002 Salaries ($23.02) + 2003 Pay Raise ($0.94) + Calendar 2004 Pay Raise ($0.98) + 2005 Pay
AQJUSTMENT (BO.B5) -..vevitieeeeeeteetertesteeeteeueetesteste e eseeseaeeseeseeseeseeaeaaesaensemeemeeseaseeeeeeneeseebeebeeh e s emeemeesees e s e s eneeseebeebeabensenseneeneaaenseneeneane $25.59
FY 2006 Pay Adjustment = FY 2005 salaries x 0.023 .. 0.59
Benefits ....ooiiiiiiiee 6.58
Travel and Operating Costs ... 212
Program Overhead .... 4.49
Agency Overhead ............ 7.06
Allowance for Bad Debt ... 0.45
FY 2005 INFIQLION ..o r e e r e e ne e 0.49
FY 2006 Inflation (2.0%) = [FY 2005 Base Time Rate ($46.78) — FY 2005 Salaries ($25.60)] X 0.02 ......ccccceeererereereerenrenierenenens 0.42
LI ¢ LT TP TR O STOPPRURPOPPRPPPTONt 47.79
Overtime and Holiday Inspection Services:
FY 2005 Salaries = Actual 2002 Salaries ($30.72) + 2003 Pay Raise ($1.26) + Calendar 2004 Pay Raise ($1.31) + 2005 Pay
¥ [Ty (0T o A X 4 SRS 34.16
FY 2006 Pay Adjustment = FY 2005 salaries x 0.023 .. 0.79
Benefits ......cooeeiiiie 2.05
Time and a Half ...................... 2.78
Travel and Operating Costs ... 2.12
Program OVEINEAG .........ccoiiiii e a s b e e e e e R e a e a e e ae e 5.32
JaXe LY 1oy @ =Y 1 g T=T- Vo [P OUPOPURUPRPPTNE 7.74
Allowance for Bad Debt ... 0.51
FY 2005 INFIQLION ....oiiiiieiiieeeee ettt et r e r e r e r e e nenaeene e 0.51
FY 2006 Inflation (2.0%) = [FY 2005 Base Time Rate ($55.19) — FY 2005 Salaries ($34.16)] X 0.02 .....ccceoeeerererereerenenenereneas 0.42
LI Lt | PO RO PPPURROPPRPPPTONE 56.40
Laboratory Services:
FY 2005 Salaries = Actual 2002 Salaries ($24.71) + 2003 Pay Raise ($1.01) + Calendar 2004 Pay Raise ($1.05) + 2005 Pay
AQJUSEMENT (B0.70) ..veviteeeeeeeterte ettt sttt s bttt e e et e h e bt eh e e b e s e s e e R e e heeE e eE e e e s e e R e eb £ Sh e A b e s e a e e Reeh e e R e R e e e Re e b e eE e nE e nh e s en e en e eneeRenne e ennene 27.47
FY 2006 Pay Adjustment = FY 2005 salaries X 0.023 .........cccooiiiiiiiiiiiiiiiii et 0.63
LT T {1 OO PO PPN 6.72
Travel and Operating Costs ... 8.28
Program Overhead ................. 14.82
Agency Overhead ............ 7.64
AlloWanCe fOr Bad DED1 ... e e e e e s r e e e s e e e sne e 0.65
FY 2005 INFIAHION ...ttt ettt ettt e st o ae e et e e e h e e e b e e b et e st SaE e e b e e oA R e e eR e e SRR e e ehe e e b e e R R e e b et et e et e e e n e e neeeneen 0.84
FY 2006 Inflation (2.0%) = [FY 2005 Base Time Rate ($66.42) — FY 2005 Salaries ($27.47)] X 0.02 .....cccccevererenereerenienienenienens 0.78
LI ¢ | OO P PP UROPPRPRTONt 67.83
TABLE 4.—CALCULATIONS FOR THE DIFFERENT TYPES OF SERVICES FOR FY 2007
Base Time:
FY 2006 Salaries = 2005 Salaries + 2006 Pay AJUSIMENT .........ooiiiiiiiiii ettt ettt esaeeenees $26.18
FY 2007 Pay Adjustment = FY 2006 salaries x 0.023 ............ 0.60
Benefits .....ooeeiiie 6.58
Travel and OPEratiNg COSES .......eiiiiiiiiiteeieiteet ettt b bbbt e bt eb e e e bt et e eh e e a e e eheea e e eh e e s e e b e ehe e b e ehe et e ee e et e naeentenneentenneennenne 212
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TABLE 4.—CALCULATIONS FOR THE DIFFERENT TYPES OF SERVICES FOR FY 2007—Continued

Program OVEINEAT .........oiueiiiiiii ettt h et h et e e bt e a e e bt eh e e b e e b e e e e eh e e et eh £ e et Aa e e e et eReea e e Re e he e Rt e e b e bt eae et e nae et naeenne s 4.49
AGENCY OVEINEAMA ...ttt ettt ettt ettt e ae et e e b £ e s e b e e s e b £ et eeE £ e e e e e b e Sae e nh e e H e e oh e eh e e bt e R e e R e eh e e bt eh e e et eh e e et nhe et e nne e e e nneene e 7.06
ANOWANECE OF BA DEDL ...ttt ettt et e b et et e e e ae e e bt e b b e e bt e sae e et e e e as e e bt e e ae e e bt e nar e e be e e b e e nreeer e e e 0.45
FY 2005 Inflation 0.49
FY 2006 Inflation 0.42
FY 2007 Inflation (2.1%) = [FY 2006 Base Time Rate ($47.80) — FY 2006 Salaries ($26.18)] X 0.021 ......cccccevverirereererienenennennas 0.45
LI €= LTRSS P SRR P RS PRURPIN 48.84
Overtime and Holiday Inspection Services:
FY 2006 Salaries = 2005 Salaries + 2006 Pay AJUSIMENT .........coiiiiiiiiii ittt et b e e st e et eeebe e saeeenneas 34.95
FY 2007 Pay Adjustment = FY 2006 Salaries X 0.023 .........c.coiiiiiiiiiiiiieiie ettt ettt e sis e bt esas e e sae e st e ste e e bt saeesteeseneeneeaare e 0.80
=4 =T 1€ SRR S PRSPPSO 2.05
L C= = Lo =T o = OO PRSP OP PO PROPPRPPTONE 2.78
Travel @nd OPErAtiNG COSS ......iiiuiiiiiiiie ittt ettt et e sttt teesae e e beeaaee e beesaee e beeaas e e bt e ea s e e aheeeab e e beeembeesaeeambeenaseenbeeaseeanseesnbeateannne 2.12
Program OVEINEAA .........cc.iiiii e e e e e e e s h e R a e a e e ee e 5.32
JaX LY 1oy A @ =T 1 g T=T- Vo [PPSR OUPRORUPRRPPNE 7.74
ANOWANCE OF BAA DEDL ... .ottt ettt et e e b et ea bt e e ae e et e et et e bt e sae e et e e eas e e bt e e ae e e st e nareebneeaneenreenneenans 0.51
[ {0 [0TSR 1= T o OSSR TSR PRSPPSO 0.51
FY 2008 INFIATION ...ttt sttt a bt e e h et et e oo ae e e b e e b et e bt e nae e e b e e e e b e e eR et ea bt e eae e e b e e hn e e b e e et e et e e e n e e nreeneen 0.42
FY 2007 Inflation (2.1%) = [FY 2006 Base Time Rate ($56.40) — FY 2006 Salaries ($34.95)] X 0.021 ......cccocevermrereerenienienennenns 0.45
LI | U PP PO OPRPPRON 57.65
Laboratory Services:
FY 2006 Salaries = 2005 Salaries + 2006 Pay AQJUSTMENT .........cciiiiiiiiiieieee et nr e re e ne s 28.10
FY 2007 Pay Adjustment = FY 2006 salaries x 0.023 0.65
Benefits .....oiiiiii 6.72
Travel and OPeratiNng COSS ........ooiiiiiiiiii e e s h e b e a e e e e a e s a e 8.28
Program OVEINEAG .........ooiiiiiiiiiie ettt e et h e e e s h e e a e e st e s e e s e e bt e R e e h e e e e AR e e e e A Re e s e e A Re e R e e e R e e Re e R e e R e e R e e Re e r e e e renneene s 14.82
Agency Overhead ............. 7.64
Allowance for Bad Debt .... 0.65
L 2010 LSl [0 =1 o PSP PP PP VRPUPPRPI 0.84
LR {0 [0 G RN 1= T o TSR RS ST USRS 0.78
FY 2007 Inflation (2.1%) = [FY 2006 Base Time Rate ($67.84) — FY 2006 Salaries ($28.11)] X 0.021 ......cccovuvvevrerreeveerirrsrnrinenns 0.83
LI L6 LT PSP PPRUPUPPRPPRTONE $69.31
TABLE 5.—CALCULATIONS FOR THE DIFFERENT TYPES OF SERVICES FOR FY 2008
Base Time:
FY 2007 Salaries = 2006 Salaries + 2007 Pay AGJUSTMENT ........cooiiiiiiiiiieiee ettt re e e $26.79
FY 2008 Pay Adjustment = FY 2007 salaries x 0.023 0.62
LT T {1 T T TP OO T USSP RO PPV TUPPPP 6.58
Travel and OPEIrAtiNG COSES ......iiiuiiiiiiiie ittt ettt et sae et esaee e bt e sae e et e e eab e e b e e e R b e e she e eab e e beeeab e e saeeeabeesaeeeabeeabeeenneenareebeenane 212
Program Overead 4.49
Agency Overhead 7.06
AlOWANECE fOr BAO DEDL ..o ettt e b e b e et e e s he e b e e e b b e e b e sae e et e e e a bt e b e e s e e e be e nr e e b e e e bt e e e e nr e e e 0.45
FY 2005 Inflation 0.48
FY 2006 Inflation 0.42
FY 2007 Inflation 0.45
FY 2008 Inflation (2.1%) = [FY 2007 Base Time Rate ($48.84) — FY 2007 Salaries ($26.79)] X 0.021 ....cccccooererenerrienienerenenens 0.46
LI Lt | TS PO O T TP U RO PP ST UPPPURRUPPRPPPTON 49.93
Overtime and Holiday Inspection Services:
FY 2007 Salaries = 2006 Salaries + 2007 Pay AJUSIMENT .........coiiiiiiiiii ettt s 35.75
FY 2008 Pay Adjustment = FY 2007 Salaries X 0.023 .......ccueiiiiiiiiiiiieeeiee et ee e st e e st e e s e e e s e e e ste e e e st et e e aan e e e e ane e e e e e e e s annneennnee 0.82
BENEIILS .ttt E e h et h e e et e bt e b e e bt e e b e Sa et e bt e ea b e e he e e R et e ehe e et e e hb e e b e e nar e et e nn e e beeenees 2.05
LI LT I=TaTe - T = U PO RTPR PSRN 2.78
Travel and OPErating COSES ......ciciiiiiiiii ittt a e bt s a et et e e e ab e e b e e e s e e e sbe e et e et e e e ab e e s a e e et e e eae e e bt e ebeeebeenareeteenane 212
[ (e e = Ta I @ Y=Y 4 =Y o USSP TRUPP 5.32
F X L= T aTo YA @ T4 T PPN 7.74
LN Lo Ta Tt (o gl = 7= To I I = o OO PPR PSRRI 0.51
FY 2005 INFIAHION ...ttt ettt h e st e e e he e e b e e b et e bt nae e e b e e e a b e oo b et et e e e he e e bt e hn e e b e e et e et e e nb e e reeenees 0.51
L {010 G TN 141 E= T o ST SP USROS 0.42
FY 2007 INFIAHION ...ttt b e st h et st e e e be e e b e e b et e bt e eae e et e e e a b e e e he e e ab e e e he e e bt e hn e e b e e nar e et e nb e e e e e neen 0.45
FY 2008 Inflation (2.1%) = [FY 2007 Base Time Rate ($57.65) — FY 2007 Salaries ($35.75)] X 0.021 ....cccccervervrveerrrieereeneeeenne 0.46
LI = | OO TP PR OPRRPRON 58.93
Laboratory Services:
FY 2007 Salaries = 2006 Salaries + 2007 Pay AJUSIMENT .........ooiiiiiiiii ettt et be e sare e teeebeesaeeenneas 28.75
FY 2008 Pay Adjustment = FY 2007 salaries x 0.023 0.66
1= 4= 1€ TSRS PR PPRPRPION 6.72
Travel and OPerating COSS ... s a e s a e s se e s sa e s e e e s ae s ens | eeeesreeeens
[ (eTe ] = Ta I @ V=T =Y o TSRO P R UPRR 14.82
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TABLE 5.—CALCULATIONS FOR THE DIFFERENT TYPES OF SERVICES FOR FY 2008—Continued
AGENCY OVEINEAA .. .eieiiitiitieti ittt ettt ettt b e ea e et e eh £ e bt e b £ e s e b e e st eb £ eae e e h e S ae e Sh £ e a e e oh e eh e e bt e e e e R e eh e e e e eh e et e nh e eae e nae et e nne et e nneene e 7.64
Allowance for Bad Debt ... 0.65
FY 2005 Inflation ............. 0.84
FY 2006 Inflation ... 0.78
L =0 [0 I [ =1 (o o SR SPPURRRTPNY 0.83
FY 2008 Inflation (2.1%) = [FY 2007 Base Time Rate ($69.32) — FY 2007 Salaries ($28.76)] X 0.021 ......cccecovvrvrrreeeeeeiriresninnns 0.85
N e ) - LR 70.82
TABLE 6.—CALCULATIONS FOR ACCREDITED LABORATORY FEES FY 2005-2008

Proposed Proposed Proposed Proposed

FY 2005 FY 2006 FY 2007 FY 2008
EStIMated INCOME .....oooiiiiiiieeee e e e e e e e et e e e e e e aaaeeeeeeenn $589,693 $747,440 $760,602 $751,658
Expense Estimates ....... 594,653 751,838 757,344 748,341
New Accreditation Fee 4,000 5,200 5,400 5,600

The Agency must recover the actual
cost of voluntary inspection services
covered by this proposed rule. These fee
increases are essential for the continued
sound financial management of the
Agency’s costs. FSIS plans to make the
final rule effective as soon as possible.
To expeditiously make this rulemaking
effective so that the increased costs can
be recovered in as timely a fashion as
possible, and because the Agency has
previously announced that it would be
reviewing these fees on an annual basis,
the Administrator has determined that
30 days for public comment is
sufficient.

Executive Order 12866 and Regulatory
Flexibility Act

Because this proposed rule has been
determined to be not significant, the
Office of Management and Budget
(OMB) did not review it under EO
12866.

The Administrator, FSIS, has
determined that this proposed rule
would not have a significant economic
impact, as defined by the Regulatory
Flexibility Act (5 U.S.C. 601), on a
substantial number of small entities.
The inspection services provided under
these proposed fees are voluntary.
Establishments and plants requesting
these services are likely to have
calculated that the revenues generated
from additional production will exceed
the incremental costs of the services.
Similarly, laboratories will determine
whether the additional revenue for
services which require accreditation
will exceed the costs of becoming
accredited.

Economic Effects of Inspection and
Laboratory Service Fees

As a result of the new base time,
holiday and overtime, and laboratory
service fees, the Agency expects to
collect an estimated $131 million, $136

million, $144 million, and $153 million
in years 2005, 2006, 2007, and 2008
respectively, or a total of $563 million
over the next four years to cover the cost
of voluntary certification, identification
and inspection services, overtime and
holiday inspection services, and
laboratory services for meat and poultry.
By proposing a 4 year fee increase
instead of a single year fee increase, the
Agency is streamlining the rulemaking
process to help ensure that the fee
increases are effective at the beginning
of each fiscal year. During the next four
years, food safety will be maintained at
the establishments affected by this rule
as the Agency provides the services. The
increased fees will cover inflation and
national and locality pay raises, but will
not support any new budgetary
initiative. The costs that industry would
experience by the raise in fees are
similar to other increases that the
industry would experience because of
inflation and wage increases.

The total volume of meat and poultry
slaughtered under Federal inspection in
2002 was about 85.7 billion pounds
(Livestock, Dairy, Meat, and Poultry
Outlook Report, Economic Research
Service, USDA, July 17, 2003). The
increase in cost per pound of product
associated with the proposed fee
increases is, in general, $.0002. Even in
competitive industries like meat,
poultry, and egg products, this amount
of increase in costs would have an
insignificant impact on profits and
process.

Even though this increase in fees is
negligible, the industry is likely to pass
along a significant portion of the
proposed fee increases to consumers
because of the inelastic nature of the
demand curve facing consumers.
Research has shown that consumers are
unlikely to reduce demand significantly
for meat and poultry, including egg

products, when prices increase. Huang
estimates that demand would fall by .36
percent for a one percent increase in
price (Huang, Kao S., A Complete
System for Demand for Food. USDA/
ERS Technical Bulletin No. 1821, 1993,
p- 24). Because of the inelastic nature of
demand and the competitive nature of
the industry, individual firms are not
likely to experience any change in
market share in response to an increase
in inspection fees.

Economic Effects of Accredited
Laboratory Program

As aresult of the new Accredited
Laboratory Program fees, the Agency
expects to collect $589,693 in FY 2005,
$747,440 in FY 2006, $760,602 in FY
2007, and $751,658 in FY 2008. The
Accredited Laboratory Program is
required to cover its operational costs
through these fees. These adjustments
are designed to recover FSIS costs for
providing these accreditation services
including maintaining an adequate
reserve. The amount of the accreditation
fee each year is based on the number of
expected new and renewal
accreditations, the anticipated costs
directly related to the accreditation
process, and the estimated reserve from
previous years. These fees are set based
on FSIS best projections of what it will
cost the Agency to provide these
services in fiscal years 2005 through
2008.

The fee increases, beginning with a
fiscal year 2005 increase of $2,500, are
necessary because the level of the
program’s reserve surplus has decreased
below a one-year operating-cost level.
The large increase in estimated
expenses from FY 2005 to FY 2006 is
due to the contracting out of check
samples previously done in-house. As a
result, FSIS needs to raise the fees it
charges to offset the amount it no longer



41640

Federal Register/Vol. 70, No. 138/ Wednesday, July 20, 2005/Proposed Rules

has from the reserve to carry out the
program. FSIS also needs to raise its fees
to cover its increased direct overhead
costs including those for salary
increases, employee benefits, inflation,
and bad debt, and to maintain an
adequate operating reserve. FSIS
believes that it needs a yearly reserve of
approximately $250,000 to maintain the
program’s continuity. This amount of
reserve funds is needed to cover the
contractual costs that the Accredited
Laboratory Program must pay at the
beginning of each fiscal year, and to
cover salaries and other operating
expenses during the first two to three
months of the fiscal year. Less than 5%
of the program’s income is received
during the first two months of a fiscal
year. Approximately 75% of the
program’s income is received in late
December and early January; the
remainder of the program’s income is
distributed about evenly across the rest
of the fiscal year. Maintaining an
adequate reserve therefore is essential
for the Accredited Laboratory Program
to be fully functional during the first
quarter of any fiscal year.

FSIS anticipates that some
laboratories will determine that it is not
cost effective to maintain accreditation.
As aresult, revenue estimates assume a
10% reduction in the number of
participants for each fiscal year. While
lower participation reduces costs, the
costs are spread over fewer laboratories.
The fees, consequently, increase despite
lower costs.

Paperwork Reduction Act

This rule does not contain any new
information collection or record keeping
requirements that are subject to the
Office of Management and Budget
(OMB) approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

Unfunded Mandate Analysis

Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA), Pub. L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of UMRA, the
Department generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,

more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) that
impose costs on State, local, or tribal
governments or to the private sector of
$100 million or more in any one year.
Thus, this rule is not subject to the
requirements of section 202 and 205 of
UMRA.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed rule: (1)
Preempts State and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule. However,
the administrative procedures specified
in 9 CFR 306.5, 381.35, and 590.300
through 590.370, respectively, must be
exhausted before any judicial challenge
may be made of the application of the
provisions of the proposed rule, if the
challenge involves any decision of an
FSIS employee relating to inspection
services provided under the FMIA,
PPIA, or EPIA.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this proposed rule, FSIS will announce
it online through the FSIS Web Page at
http://www.fsis.usda.gov/Regulations_&
_Policies/2005_Proposed_Rules_Index/
index.asp.

The Regulations.gov Website is the
central online rulemaking portal of the
United States government. It is being
offered as a public service to increase
participation in the Federal
government’s regulatory activities. FSIS
participates in Regulations.gov and will
accept comments on documents
published on the site. The site allows
visitors to search by keyword or
Department or Agency for rulemakings
that allow for public comment. Each
entry provides a quick link to a
comment form so that visitors can type
in their comments and submit them to
FSIS. The Web site is located at
http://www.regulations.gov.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other

types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is
communicated via Listserv, a free e-mail
subscription service consisting of
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The update is
also available on the FSIS Web page.
Through the Listserv and Web page,
FSIS is able to provide information to a
much broader, more diverse audience.

In addition, FSIS offers an electronic
mail subscription service which
provides an automatic and customized
notification when popular pages are
updated, including Federal Register
publications and related documents.
This service is available at http://www.
fsis.usda.gov/news_and_events/email
subscription/ and allows FSIS
customers to sign up for subscription
options across eight categories. Options
range from recalls to export information
to regulations, directives, and notices.
Customers can add or delete
subscriptions themselves and have the
option to protect their accounts with
passwords.

List of Subjects

9 CFR Part 391

Fees and charges, Government
employees, Meat inspection, Poultry
products.

9 CFR Part 590

Eggs and egg products, Exports, Food
labeling, Imports.

9 CFR Part 592

Eggs and egg products, Exports, Food
labeling, Imports.

For the reasons set forth in the
preamble, FSIS proposes to amend 9
CFR Chapter III as follows:

PART 391—FEES AND CHARGES FOR
INSPECTION AND LABORATORY
ACCREDITATION

1. The authority citation for part 391
is revised to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 1622,
1627 and 2219a; 21 U.S.C. 451 et seq.; 21
U.S.C. 601-695; 7 CFR 2.18 and 2.53. 2.
Sections 391.2, 391.3 and 391.4 are revised
to read as follows:

§391.2 Base time rate.

The base time rate for inspection
services provided pursuant to §§ 350.7,
351.8, 351.9, 352.5, 354.101, 355.12, and
362.5 is $46.78 per hour per program
employee in fiscal year 2005, $47.79 per
hour per program employee in fiscal
year 2006, $48.84 per hour per program
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employee in fiscal year 2007, and
$49.93 per hour per program employee
in fiscal year 2008.

§391.3 Overtime and holiday rate.

The overtime and holiday rate for
inspection services provided pursuant
to §§307.5, 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, 362.5 and 381.38 is
$55.19 per hour per program employee
in fiscal year 2005, $56.40 per hour per
program employee in fiscal year 2006,
$57.65 per hour per program employee
in fiscal year 2007, and $58.93 per hour
per program employee in fiscal year
2008.

§391.4 Laboratory services rate.

The rate for laboratory services
provided pursuant to §§ 350.7, 351.9,
352.5, 354.101, 355.12, and 362.5 is
$66.42 per hour per program employee
in fiscal year 2005, $67.83 per hour per
program employee in fiscal year 2006,
$69.31 per hour per program employee
in fiscal year 2007, and $70.82 per hour
per program employee in fiscal year
2008. 3. In § 391.5, paragraph (a) is
revised to read as follows:

§391.5 Laboratory accreditation fee.

(a) The annual fee for the initial
accreditation and maintenance of
accreditation provided pursuant to
§§318.21 and 381.153 shall be
$4,000.00 for fiscal year 2005; $5,200.00
for fiscal year 2006; $5,400.00 for fiscal
year 2007; and $5,600.00 for fiscal year
2008.

* * * * *

PART 590—INSPECTION OF EGGS
AND EGG PRODUCTS (EGG
PRODUCTS INSPECTION ACT)

4. The authority citation for part 590
continues to read as follows:

Authority: 21 U.S.C. 1031-1056.

5. Section 590.126 is revised to read
as follows:

§590.126 Overtime inspection service.

When operations in an official plant
require the services of inspection
personnel beyond their regularly
assigned tour of duty on any day or on
a day outside the established schedule,
such services are considered as overtime
work. The official plant must give
reasonable advance notice to the
inspector of any overtime service
necessary and must pay the Agency for
such overtime at an hourly rate of
$55.19 per hour per program employee
in fiscal year 2005, $56.40 per hour per
program employee in fiscal year 2006,
$57.65 per hour per program employee
in fiscal year 2007, and $58.93 per hour

per program employee in fiscal year
2008.

6. In § 590.128, paragraph (a) is
revised to read as follows:

§590.128 Holiday inspection service.

(a) When an official plant requires
inspection service on a holiday or a day
designated in lieu of a holiday, such
service is considered holiday work. The
official plant must, in advance of such
holiday work, request the inspector in
charge to furnish inspection service
during such period and must pay the
Agency for such holiday work at an
hourly rate of $55.19 per hour per
program employee in fiscal year 2005,
$56.40 per hour per program employee
in fiscal year 2006, $57.65 per hour per
program employee in fiscal year 2007,
and $58.93 per hour per program
employee in fiscal year 2008.

* * * * *

PART 592—VOLUNTARY INSPECTION
OF EGG PRODUCTS

7. The authority citation for part 592
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

8. Sections 592.510, 592.520 and
592.530 are revised to read as follows:

§592.510 Base time rate.

The base time rate for voluntary
inspection services for egg products is
$46.78 per hour per program employee
in fiscal year 2005, $47.79 per hour per
program employee in fiscal year 20086,
$48.84 per hour per program employee
in fiscal year 2007, and $49.93 per hour
per program employee in fiscal year
2008.

§592.520 Overtime rate.

When operations in an official plant
require the services of inspection
personnel beyond their regularly
assigned tour of duty on any day or on
a day outside the established schedule,
such services are considered as overtime
work. The official plant must give
reasonable advance notice to the
inspection program personnel of any
overtime service necessary and must
pay the Agency for such overtime at an
hourly rate of $55.07 per hour per
program employee in fiscal year 2005,
$56.75 per hour per program employee
in fiscal year 2006, $58.54 per hour per
program employee in fiscal year 2007,
and $60.43 per hour per program
employee in fiscal year 2008.

§592.530 Holiday rate.

When an official plant requires
inspection service on a holiday or a day
designated in lieu of a holiday, such
service is considered holiday work. The

official plant must, in advance of such
holiday work, request the inspector in
charge to furnish inspection service
during such period and must pay the
Agency for such holiday work at an
hourly rate of $55.07 per hour per
program employee in fiscal year 2005,
$56.75 per hour per program employee
in fiscal year 2006, $58.54 per hour per
program employee in fiscal year 2007,
and $60.43 per hour per program
employee in fiscal year 2008.

Done in Washington, DG, on: July 15, 2005.
Barbara J. Masters,
Acting Administrator.
[FR Doc. 0514296 Filed 7-19-05; 8:45 am]|
BILLING CODE 3410-DM-P

DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 631

RIN 0702—-AA50

Armed Forces Disciplinary Control
Boards and Off-Installation Liaison and
Operations

AGENCY: Department of the Army, DoD.

ACTION: Proposed rule; Request for
comments.

SUMMARY: The Department of the Army
proposes to revise its part concerning
armed forces disciplinary control boards
and off-installation liaison and
operations. The part prescribes uniform
policies and procedures for the
establishment, and operation of Armed
Forces Disciplinary Control Boards, and
off-installation liaison and operations.

DATES: Comments submitted to the
address below on or before September
19, 2005 will be considered.

ADDRESSES: You may submit comments,
identified by “32 CFR 631 and RIN
0702—AA50 in the subject line, by any
of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-Mail: james.crumley@hqda-
aoc.army.pentagon.mil. Include 32 CFR
631 and RIN 0702—AA50 in the subject
line of the message.

e Mail: Headquarters, Department of
the Army, Office of the Provost Marshal
General, ATTN: DAPM-MPD-LE, 2800
Army Pentagon, Washington, DC
20310-2800.

FOR FURTHER INFORMATION CONTACT:
James Crumley (703) 692-6721.

SUPPLEMENTARY INFORMATION:
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A. Background

This rule has previously been
published. The Administrative
Procedure Act, as amended by the
Freedom of Information Act requires
that certain policies and procedures and
other information concerning the
Department of the Army be published in
the Federal Register. The policies and
procedures covered by this part fall into
that category.

B. Regulatory Flexibility Act

The Department of the Army has
determined that the Regulatory
Flexibility Act does not apply because
the proposed rule does not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601-612.

C. Unfunded Mandates Reform Act

The Department of the Army has
determined that the Unfunded
Mandates Reform Act does not apply
because the proposed rule does not
include a mandate that may result in
estimated costs to State, local or tribal
governments in the aggregate, or the
private sector, of $100 million or more.

D. National Environmental Policy Act

The Department of the Army has
determined that the National
Environmental Policy Act does not
apply because the proposed rule does
not have an adverse impact on the
environment.

E. Paperwork Reduction Act

The Department of the Army has
determined that the Paperwork
Reduction Act does not apply because
the proposed rule does not involve
collection of information from the
public.

F. Executive Order 12630 (Government
Actions and Interference With
Constitutionally Protected Property
Rights)

The Department of the Army has
determined that Executive Order 12630
does not apply because the proposed
rule does not impair private property
rights.

G. Executive Order 12866 (Regulatory
Planning and Review)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 12866 this
proposed rule is not a significant
regulatory action. As such, the proposed
rule is not subject to Office of
Management and Budget review under
section 6(a)(3) of the Executive Order.

H. Executive Order 13045 (Protection of
Children From Environmental Health
Risk and Safety Risks)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 13045 this
proposed rule not apply.

I. Executive Order 13132 (Federalism)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 13132 this
proposed rule does not apply because it
will not have a substantial effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Jeffery B. Porter,

Chief, Law Enforcement Policy and Oversight
Section.

List of Subjects in 32 CFR Part 631

Alcohol, Business, Discrimination,
Health, Investigations, Law
enforcement, Military Personnel,
Privacy, Safety, Uniform Code of
Military Justice.

For reasons stated in the preamble the
Department of the Army proposes to
revise part 631 to Subchapter I of Title
32 to read as follows:

PART 631—ARMED FORCES
DISCIPLINARY CONTROL BOARDS
AND OFF-INSTALLATION LIAISON
AND OPERATIONS

Subpart A—General

Sec.

631.1
631.2
631.3
631.4

Purpose.
Applicability.
Supervision.
Exceptions.

Subpart B—Armed Forces Disciplinary
Control Boards

631.5

631.6
631.7

General.

Responsibilities.

Composition of boards.

631.8 Participation by civil agencies.

631.9 Duties and functions of boards.
631.10 Administration.

631.11 Off-limits establishments and areas.

Subpart C—Off-Installation Operations
(Military Patrols and Investigative Activities)
and Policy

631.12
631.13
631.14
631.15
631.16

Objectives.

Applicability.

Policy (for Army only).

Policy (for Air Force only).

Policy (for Navy only).

631.17 Policy (for Marine Corps only).

631.18 Operations.

Appendix A to Part 631—Armed Forces
Disciplinary Control Board Procedures
Guide

Authority: 10 U.S.C. 3012(b)(1)(g).

Subpart A—General

§631.1 Purpose.

This part prescribes uniform policies
and procedures for the establishment,
and operation of the following:

(a) Armed Forces Disciplinary Control
Boards (AFDCB).

(b) Off-installation liaison and
operations.

§631.2 Applicability.

This part applies to the following:

(a) Active U.S. Armed Forces
personnel of the Army, Air Force, Navy,
and Marine Corps, and the Coast Guard
wherever they are stationed.

(b) U.S. Armed Forces Reserve
personnel only when they are
performing Federal duties or engaging
in activities directly related to
performing a Federal duty or function.

(c) National Guard personnel only
when called or ordered to active duty in
a Federal status within the meaning of
Title 10, United States Code.

§631.3 Supervision.

The following will develop and have
staff supervision over AFDCB and off-
installation enforcement policies. (1)
The Office of the Provost Marshal
General (OPMG), Headquarters,
Department of the Army (HQDA). This
official serves as the proponent for this
part, and has primary responsibility for
its content.

(2) U.S. Air Force Director of Security
Forces and Force Protection,
Department of the Air Force.

(3) Director, Naval Criminal
Investigative Service.

(4) Commandant of the Marine Corps.

(5) Commandant of the Coast Guard.

(6) Installation commanders are
authorized to convene joint service
boards within their AR 5-9 area of
responsibility.

§631.4 Exceptions.

Requests for exceptions to policies
contained in this part will be forwarded
to HQDA (DAPM-MPD-LE),
Washington, DC 20310-2800.

Subpart B—Armed Forces Disciplinary
Control Boards

§631.5 General.

AFDCBs may be established by
installation, base, or station
commanders to advise and make
recommendations to commanders on
matters concerning eliminating
conditions, which adversely affect the
health, safety, welfare, morale, and
discipline of the Armed Forces.

(a) For the Army, routine off-limits
actions must be processed by an AFDCB
following the procedures in § 631-11.
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(b) Coast Guard commanders must
have written authorization from the
Commandant (G'WP) prior to
establishing an AFDCB.

§631.6 Responsibilities.

(a) Regional Directors of the Army
Installation Management Agency, Air
Force commanders, Navy regional
commanders, Marine Corps
commanders, and Coast Guard
commanders will—(1) Determine level
and degree of participation by
subordinate commanders in joint
Service boards, when appropriate.

(2) Resolve differences among
subordinate commanders regarding
board areas of responsibility, and the
designation of sponsoring commanders.

(3) Evaluate board recommendations,
and actions from subordinate
sponsoring commanders.

(4) Forward recommendations to
HQDA, OPMG (DAPM-MPD-LE),
WASH DC 20310-2800, regarding
circumstances that require Service
headquarters action or programs having
widespread applicability.

(5) Ensure that subordinate
commanders assess the availability of
drug abuse paraphernalia in the vicinity
of Department of Defense (DOD)
installations through their AFDCBs,
according to DOD Directive 1010.4.
Coast Guard commanders should refer
to COMDTINST M1000.6 series, chapter
20, for guidance on Coast Guard
substance abuse policies.

(b) Military installation commanders
for off-installation enforcement actions
will—(1) Conduct off-installation
operations as authorized by law and
Service policy.

(2) Coordinate off-installation
operations with other Service
commanders, as applicable, for
uniformity of effort, and economy of
resources.

(3) Assist Federal, State, and local law
enforcement agencies within the limits
imposed by law and DOD policy.

(c) Sponsoring commanders will
provide administrative support for
AFDCGCB programs to include the
following—(1) Promulgating
implementing directives, and convening
the board.

(2) Providing a recorder for the board.

(3) Providing copies of the minutes of
board meetings to other Service
commanders who are represented on the
board, and to other AFDCBs as
appropriate.

(4) Approving or disapproving the
minutes, and recommendations of the
board, and making appropriate
distribution, as required.

(5) Publishing lists of “off-limits”
establishments and areas.

(6) Ensuring that responsible
individuals are notified of any
unfavorable actions being contemplated
or taken regarding their establishments
per Annex A.

(7) Distributing pertinent information
to the following—

(i) All units within their jurisdictional
area.

(ii) Units stationed in other areas
whose personnel frequent their area of
jurisdiction.

(8) Ensuring that procedures are
established to inform all Service
personnel, including those who may be
visiting or are in a travel status, of off-
limits restrictions in effect within the
respective AFDCB’s jurisdictional area.

§631.7 Composition of boards.

(a) Boards should be structured
according to the needs of the command,
with consideration given to including
representatives from the following
functional areas—

(1) Law enforcement.

(2) Legal counsel.

(3) Health.

(4) Environmental protection.

(5) Public affairs.

(6) Equal opportunity.

(7) Fire and safety.

(8) Chaplains’ service.

(9) Alcohol and drug abuse.

(10) Personnel and community
activities.

(11) Consumer affairs.

(b) Sponsoring commanders will
designate a board president, and
determine by position which board
members will be voting members. Such
designations will be included in a
written agreement establishing the

board.

§631.8 Participation by civil agencies.

(a) Civil agencies or individuals may
be invited to board meetings as
observers, witnesses or to provide
assistance where they possess
knowledge or information pertaining to
problem areas within the board’s
jurisdiction.

(b) Announcements and summaries of
board results may be provided to
appropriate civil agencies.

§631.9 Duties and functions of boards.

The AFDCBs will—

(a) Meet as prescribed by appendix A
of this part.

(b) Receive reports, and take
appropriate action on conditions in
their area of responsibility relating to
any of the following—

(1) Disorders and lack of discipline.

(2) Prostitution.

(3) Sexually transmitted disease.

(4) Liquor violations.

(5) Racial and other discriminatory
practices.

(6) Alcohol and drug abuse.

(7) Drug abuse paraphernalia.

(8) Criminal or illegal activities
involving cults or hate groups.

(9) Illicit gambling.

(10) Areas susceptible to terrorist
activity.

(11) Unfair commercial or consumer
practices.

(12) Other undesirable conditions
deemed unsafe which may adversely
affect the health and well being of
military personnel or their families.

(c) Report to all major commanders in
the board’s area of responsibility—

(1) Conditions cited in paragraph (b)
of this section.

(2) Recommended action as approved
by the board’s sponsoring commander.

(d) Coordinate with appropriate civil
authorities on problems or adverse
conditions existing in the board’s area of
jurisdiction.

(e) Make recommendations to
commanders in the board’s area of
jurisdiction concerning off-installation
procedures to prevent or control
undesirable conditions.

§631.10 Administration.

(a) Commanders are authorized to
acquire, report, process, and store
information concerning persons and
organizations, whether or not affiliated
with DOD, according to the applicable
Service parts of the sponsoring
commander, which—

(1) Adversely affect the health, safety,
morale, welfare, or discipline of service
members regardless of status.

(2) Describes crime conducive
conditions where there is a direct
Service interest.

(b) Boards will function under the
supervision of a president (§ 631.7(b)).

(c) Certain expenses incurred by
Service members in the course of an
official board investigation or inspection
may be reimbursable per appropriate
Service finance parts or instructions.
Requests for reimbursement will be
submitted through the sponsoring
commander.

(d) Records of board proceedings will
be maintained as prescribed by records
management policies, and procedures of
the sponsoring commander’s Service.

§631.11 Off-limits establishments and
areas.

(a) The establishment of off-limits
areas is a function of Command. It may
be used by commanders to help
maintain good order and discipline,
health, morale, safety, and welfare of
service members. Off-limits action is
also intended to prevent service
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members from being exposed to or
victimized by crime-conducive
conditions. Where sufficient cause
exists, commanders retain substantial
discretion to declare establishments or
areas temporarily off-limits to personnel
of their respective commands in
emergency situations. Temporary off-
limits restrictions issued by
commanders in an emergency situation
will be acted upon by the AFDCB as a
first priority. As a matter of policy, a
change in ownership, management, or
name of any off-limits establishment
does not, in and of itself, revoke the off-
limits restriction.

(b) Service members are prohibited
from entering establishments or areas
declared off-limits according to this
part. Violations may subject the member
to disciplinary action per applicable
Service parts, and the Uniform Code of
Military Justice (UCM]J). Family
members of service members and others
associated with the Service or
installation should be made aware of
off-limits restrictions. As a general
policy, these establishments will not be
visited by Service law enforcement
personnel unless specifically
determined by the installation
commander that visits or surveillance
are warranted.

(c) Prior to initiating AFDCB action,
installation commanders will attempt to
correct adverse conditions or situations
through the assistance of civic leaders or
officials.

(d) Prior to recommending an off-
limits restriction, the AFDCB will send
a written notice (certified mail-return
receipt requested) to the individual or
firm responsible for the alleged
condition or situation. The AFDCB will
specify in the notice a reasonable time
for the condition or situation to be
corrected, along with the opportunity to
present any relevant information to the
board. If subsequent investigation
reveals that the responsible person has
failed to take corrective action, the
board will recommend the imposition of
the off-limits restriction.

(e) A specified time limit will not be
established when an off-limits
restriction is invoked. The adequacy of
the corrective action taken by the
responsible individual will be the
determining factor in removing an off-
limits restriction.

(f) A person whose establishment or
area has been declared off-limits may at
any time petition the president of the
board to remove the off-limits
restriction. The petition will be in
writing and will include a detailed
report of action taken to eliminate the
condition or situation that caused
imposition of the restriction. The

president of the AFDCB may direct an
investigation to determine the status of
corrective actions noted in the petition.
The board will either recommend
removal or continuation of the off-limits
restriction to the local sponsoring
commander based on the results of the
investigation.

(g) Off-limits procedures to be
followed by the boards are in Appendix
A of this part. In the United States, off-
limits signs will not be posted on
civilian establishments by U.S. military
authorities.

(h) In areas Outside of the Continental
United States (OCONUS), off-limits and
other AFDCB procedures must be
consistent with existing Status of Forces
Agreements (SOFAs).

Subpart C—Off-Installation Operations
(Military Patrols and Investigative
Activities) and Policy

§631.12 Objectives.

The primary objectives of off-
installation operations are to—

(a) Render assistance and provide
information to Service members.

(b) Preserve the safety, and security of
service members.

(c) Preserve good order and discipline
among Service members and reduce off-
installation incidents and offenses.

(d) Maintain effective cooperation
with civil authorities, and community
leaders.

§631.13 Applicability.

This section is not applicable to the
U.S. Coast Guard.

§631.14 Army Policy.

(a) Soldiers, military and/or
Department of the Army Civilian (DAG)
police performing off-installation
operations must be thoroughly familiar
with applicable agreements, constraints
of the Posse Comitatus Act (18 U.S.C.
1385) in the Continental United States
(CONUS) and United States-host nation
agreements in areas OCONUS.

(b) Military and/or DAC police
assigned to off-installation operations
have the sole purpose of enforcing parts,
and orders pertaining to persons subject
to their jurisdiction.

(c) Military and/or DAC police
accompanying civilian law enforcement
officers remain directly responsible to,
and under the command of, U.S. Army
superiors. Military and DAC police may
come to the aid of civilian law
enforcement officers to prevent the
commission of a felony or injury to a
civilian law enforcement officer.

(d) Regional Directors of the Army
Installation Management Agency (IMA),
Commander, Army Materiel Command

(AMCQC), and Commander, Army Test and
Evaluation Command (ATEC) may
authorize subordinate commanders to
establish off-installation operations
within the limits imposed by higher
authority, the Posse Comitatus Act (18
U.S.C. 1385) in CONUS, and United
States-host nation agreements in
OCONUS areas—

(1) To assist Federal, State, and local
law enforcement agencies.

(2) In conjunction with military
activities.

(3) To safeguard the health and
welfare of Soldiers.

(4) When the type of offenses or the
number of Soldiers frequenting an area
is large enough to warrant such
operations.

(e) The constraints on the authority of
Soldiers and/or DAC police to act off-
Installation, (Posse Comitatus Act (18
U.S.C. 1385) in CONUS and United
States-host nation agreements in
OCONUS areas) and the specific scope
of off-installation operations will be
clearly delineated in all authorizations
for off-installation operations. Off-
installation operations will be
coordinated with the local installation
commander through the Staff Judge
Advocate (SJA), or higher authority, and
appropriate civilian law enforcement
agencies.

§631.15 Air Force Policy.

(a) Airmen, military and/or
Department of the Air Force Civilian
(DAFC) police performing off-
installation operations must be
thoroughly familiar with applicable
agreements, constraints of the Posse
Comitatus Act (18 U.S.C. 1385) in
CONUS and United States-host nation
agreements in areas OCONUS.

(b) Military and/or DAFC police
assigned to off-installation operations
have the sole purpose of enforcing parts,
and orders pertaining to persons subject
to their jurisdiction.

(c) Military and/or DAFC police
accompanying civilian law enforcement
officers remain directly responsible to,
and under the command of, U.S. Air
Force superiors. Military and DAFC
police may come to the aid of civilian
law enforcement officers to prevent the
commission of a felony or injury to a
civilian law enforcement officer.

(d) Air Force commanders may
authorize subordinate commanders to
establish off-installation operations
within the limits imposed by higher
authority, the Posse Comitatus Act (18
U.S.C. 1385) in CONUS, and United
States-host nation agreements in
OCONUS areas—(1) To assist Federal,
State, and local law enforcement
agencies.
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(2) In conjunction with military
activities.

(3) To safeguard the health and
welfare of Airmen.

(4) When the type of offenses or the
number of Airmen frequenting an area
is large enough to warrant such
operations.

(e) The constraints on the authority of
Airmen and/or DAFC police to act off-
installation, (Posse Comitatus Act (18
U.S.C. 1385) in CONUS and United
States-host nation agreements in
OCONUS areas) and the specific scope
of off-installation operations will be
clearly delineated in all authorizations
for off-installation operations. Off-
installation operations will be
coordinated with the local installation
commander through the Staff Judge
Advocate (SJA), or higher authority, and
appropriate civilian law enforcement
agencies.

§631.16 Navy Policy.

The following policies apply to off-
installation operations—

(a) Article 1630-020, MILPERSMAN
revised August 2002, and Navy Parts,
Article 0922 concerning the
establishment and operation of a shore
patrol.

(b) In accordance with SECNAV
1620.7A, Navy Absentee Collection
Units collect, and process apprehended
absentees and deserters, escort
apprehended absentees, and deserters to
their parent commands or to designated
processing activities, escort prisoners
between confinement facilities, and
provide liaison with civilian law
enforcement authorities.

(c) Navy personnel will be thoroughly
familiar with all applicable agreements
and Implementing standard operating
procedures, to include the constraints of
the Posse Comitatus Act (18 U.S.C.
1385), in CONUS and United States-host
nation agreements in OCONUS areas, as
applicable.

(d) Within CONUS. (1) Installation
Commanders may request authority
from their Regional Commander, to
establish off-installation operations—

(i) To assist Federal, State, and local
law enforcement agencies within the
limits imposed by higher authority and
the Posse Comitatus Act (18 U.S.C.
1385).

(ii) In conjunction with military
operations.

(iii) To safeguard the health, and
welfare of Naval personnel.

(iv) When the type of offenses or the
number of service members frequenting
an area is large enough to warrant such
operation.

(2) Constraints on the authority of
military personnel to act off-installation

(Posse Comitatus Act (18 U.S.C. 1385)
and the specific scope of the authority
will be clearly delineated in all
authorizations for off-installation
operations.

(e) Within OCONUS, off-installation
operations will be kept at the minimum
needed for mission accomplishment.
Installation commanders may authorize
off-installation operations as required by
local conditions and customs, as long as
they are conducted in accordance with
applicable treaties and SOFAs.

(f) Off-installation operations will be
coordinated with the local installation
commander through the JAG or higher
authority, and local law enforcement
authorities.

(g) Security personnel selected for off-
installation operations must—

(1) Have mature judgment and law
enforcement experience.

(2) Be thoroughly familiar with all
applicable agreements and
implementing standard operating
procedures, to include the constraints of
the Posse Comitatus Act (18 U.S.C.
1385), in CONUS and United States
Host Nation agreements in OCONUS
area, as applicable.

(h) Security personnel accompanying
civilian police during off-installation
operations do so only to enforce parts
and orders pertaining to persons subject
to their jurisdiction. Security personnel
assigned off-installation operations
remain directly responsible to, and
under the command of their Navy
superiors when accompanying civilian
police. Security personnel performing
such duties may come to the aid of
civilian police in order to prevent the
commission of a felony or injury to a
civilian police officer.

(i) Civilian police and court liaison
may be established with concurrence of
the Naval Criminal Investigative Service
and is encouraged particularly when the
intent is to reduce mishaps.

§631.17 Marine Corps Policy.

(a) Within CONUS. (1) Commanders
may request authority from
Headquarters, Marine Corps (Code
POS), to establish off-installation
operations—

(i) To assist Federal, State, and local
law enforcement agencies within the
limits imposed by higher authority and
the Posse Comitatus Act (18 U.S.C.
1385).

(ii) In conjunction with military
operations.

(iii) To safeguard the health, and
welfare of Marines.

(iv) When the type of offenses or the
number of service members frequenting
an area is large enough to warrant such
operations.

(2) Constraints on the authority of
military personnel to act off-installation
(Posse Comitatus Act (18 U.S.C. 1385))
and the specific scope of the authority
will be clearly delineated in all
authorizations for off-installation
operations.

(b) Within OCONUS, off-installation
operations will be kept at the minimum
needed for mission accomplishment.
Installation commanders may authorize
off-installation operations as required by
local conditions and customs, as long as
they are conducted in accordance with
applicable treaties and SOFAs.

(c) Off-installation operations will be
coordinated with the local installation
commander through the SJA, or higher
authority, and local law enforcement
authorities.

(d) Marines selected for off-
installation operations must—

(i) Have mature judgment and law
enforcement experience.

(ii) Be thoroughly familiar with all
applicable agreements and
implementing standard operating
procedures, to include the constraints of
the Posse Comitatus Act (18 U.S.C.
1385), in CONUS and United States-host
nation agreements in OCONUS areas, as
applicable.

(e) Marines accompanying civilian
police during off-installation operations
do so only to enforce parts and orders
pertaining to persons subject to their
jurisdiction. Marines assigned off-
installation operations remain directly
responsible to, and under the command
of their Marine superiors when
accompanying civilian police. Marines
performing such duties may come to the
aid of civilian police in order to prevent
the commission of a felony or injury to
a civilian police officer.

(f) Procedures for absentee and
deserter collection units to accept an
active-duty absentee or deserter from
civilian authorities may be established.

(g) Civilian police and civil court
liaison may be established.

§631.18 Operations.

When an incident of substantial
interest to the Service, involving Service
property or affiliated personnel, occurs
off-installation, the Service law
enforcement organization exercising
area responsibility will—

(a) Obtain copies of civilian law
enforcement reports for processing or
forwarding according to applicable
Service parts.

(b) Return apprehended persons to
representatives of their Service as soon
as practicable.
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APPENDIX A TO PART 631—ARMED
FORCES DISCIPLINARY CONTROL
BOARD PROCEDURES GUIDE

A-1. Purpose. This guide prescribes
procedures for the establishment, operation,
and coordination of AFDCBs. AFDCB
proceedings are not adversarial in nature.

A-2. Meetings.

a. The board will meet quarterly. The
commander establishing the AFDCB may
specify whether the meetings will be open or
closed. If not specified, the decision is at the
discretion of the president of the board.
Normally proceedings are closed, but may be
opened to the public when circumstances
warrant.

b. Special meetings may be called by the
president of the board. Except by unanimous
consent of members present, final action will
be taken only on the business for which the
meeting was called.

¢. A majority of voting members constitutes
a quorum for board proceedings.

A-3. AFDCB composition. Voting members
will be selected per section 631.7.

A-4. Attendance of observers or witnesses.

a. The board may invite individual persons
or organization representatives as witnesses
or observers if they are necessary or
appropriate for the conduct of board
proceedings. The below listed authorities
may assist in addressing installation or
command concerns or issues.

(1) Federal, State, and local judicial,
legislative, and law enforcement officials.

(2) Housing part and enforcement
authorities.

(3) Health, and social service authorities.

(4) Environmental protection authorities.

(5) Alcoholic beverage control authorities.

(6) Equal employment opportunity
authorities.

(7) Consumer affairs advocates.

(8) Chamber of Commerce representatives.

(9) Public works or utility authorities.

(10) Local fire marshal, and public safety
authorities.

(11) State and local school board or
education officials.

(12) Any other representation deemed
appropriate by the sponsoring command
such as, news media, union representatives,
and so forth.

b. Invited witnesses and observers will be
listed in the minutes of the meeting.

A-5. Appropriate areas for board
consideration.

a. Boards will study and take appropriate
action on all reports of conditions considered
detrimental to the good order and discipline,
health, morale, welfare, safety, and morals of
Armed Forces personnel. These adverse
conditions include, but are not limited to,
those identified in §631.9.

b. The board will immediately forward to
the local commander reported circumstances
involving discrimination based on race,
color, sex, religion, age, or national origin.

A-6. Off-limit procedures.

a. Off-limits restrictions should be invoked
only when there is substantive information
indicating that an establishment or area
frequented by Armed Forces personnel
presents conditions, which adversely affect
their health, safety, welfare, morale, or

morals. It is essential that boards do not act
arbitrarily. Actions must not be of a punitive
nature. Boards should work in close
cooperation with local officials and
proprietors of business establishments, and
seek to accomplish their mission through
mutually cooperative efforts. Boards should
encourage personal visits by local military,
and civilian enforcement or health officials to
establishments considered below standard.
AFDCBs should point out unhealthy
conditions or undesirable practices to
establishment owners or operators to produce
the desired corrective action.

b. In cases involving discrimination, the
board should not rely solely on letters
written by the Equal Opportunity Office, and
Military Affairs Committee or investigations
of alleged racial discrimination.

c. If the board decides to attempt to
investigate or inspect an establishment, the
president or a designee will prepare, and
submit a report of findings, and
recommendations at the next meeting. This
procedure will ensure complete, and
documented information concerning
questionable adverse conditions.

d. When the board concludes that
conditions adverse to Armed Forces
personnel do exist, the owner or manager
will be sent a letter of notification (Annex A).
This letter will advise him or her to raise
standards by a specified date, and, if such
conditions or practices continue, off-limits
proceedings will be initiated. Any
correspondence with the individuals
responsible for adverse conditions, which
may lead to off-limits action, will be by
certified mail.

e. If a proprietor takes remedial action to
correct undesirable conditions previously
noted, the board should send a letter of
appreciation (Annex B) recognizing this
cooperation.

f. If undesirable conditions are not
corrected, the proprietor will be invited to
appear before the AFDCB to explain why the
establishment should not be placed off-limits
(Annex C). Any proprietor may designate in
writing a representative to appear before the
board in his or her behalf.

g. In cases where proprietors have been
invited to appear before the board, the
president of the board will perform the
following—

(1) Prior to calling the proprietor—

(a) Review the findings and decision of the
previous meeting.

(b) Call for inspection reports.

(c) Allow those present to ask questions
and discuss the case.

(2) When the proprietor or his or her
representative is called before the board—

(a) Present the proprietor with a brief
summary of the complaint concerning the
establishment.

(b) Afford the proprietor an opportunity to
present matters in defense.

(c) Invite those present to question the
proprietor. After the questioning period,
provide the proprietor an opportunity to
make a final statement before being
dismissed.

(3) Deliberations on recommended actions
will be in closed session, attended only by
board members.

h. The board should recommend an off-
limits restriction only after the following:

(1) The letter of notification (Annex A) has
been sent.

(2) An opportunity for the proprietor to
appear before the board has been extended.

(3) Further investigation indicates that
improvements have not been made.

i. The minutes will indicate the AFDCB’s
action in each case. When a recommendation
is made to place an establishment off-limits,
the minutes will show the procedural steps
followed in reaching the decision.

j. Recommendations of the AFDCB will be
submitted to the sponsoring commander for
consideration. The recommendations will
then be forwarded to other installation
commanders who are represented on the
board (Annex D). If no objection to the
recommendations is received within 10 days,
the sponsoring commander will approve or
disapprove the recommendations and
forward the decision to the AFDCB president.

k. Upon approval of the AFDCB’s
recommendations, the president will write
the proprietor that the off-limits restriction
has been imposed (Annex E).

l. A time limit should not be specified
when an off-limits restriction is revoked. The
adequacy of the corrective action taken by
the proprietor of the establishment must be
the determining factor in removing the off-
limits restriction.

m. Military authorities may not post off-
limits signs or notices on private property.

n. In emergencies, commanders may
temporarily declare establishments or areas
off-limits to service members subject to their
jurisdiction. The circumstances for the action
will be reported as soon as possible to the
commander sponsoring the board. Detailed
justification for this emergency action will be
provided to the board for its deliberations.

o. Appropriate installation commanders
will publish a list of off-limits establishments
and areas using command and media
channels.

A-7. Removal of off-limits restrictions.

a. Removal of an off-limits restriction
requires AFDCB action. Proprietors of
establishments declared off-limits should be
advised that they may appeal to the
appropriate AFDCB at any time. In their
appeal they should submit the reason why
the restriction should be removed. A letter of
notification for continuance of the off-limits
restriction should be sent to the proprietor if
the AFDCB does not remove the off-limits
restriction (Annex F). The proprietor may
appeal to the next higher commander if not
satisfied with continuance after exhausting
all appeals at the local sponsoring
commander level. Boards should make at
least quarterly inspections of off-limits
establishments. A statement that an
inspection has been completed should be
included in AFDCB minutes.

b. When the board learns that the
proprietor has taken adequate corrective
measures, the AFDCB will take the following
actions:

(1) Discuss the matter at the next meeting
and make an appropriate recommendation.

(2) Forward a recommendation for removal
of the off-limits restriction to the sponsoring
commander. If approved, a letter removing
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the restriction (Annexes G & H) will be sent
to the proprietor.

(3) The minutes will reflect action taken.

A-8. Duties of the AFDCB president.

The president of the AFDCB will—

a. Schedule and preside at all AFDCB
meetings.

b. Provide an agenda to each voting
member at least 72 hours prior to the
meeting.

c. Ensure records, minutes, and
correspondence are prepared, distributed,
and maintained per § 631.10(d).

A-9. Commanders.

The installation commander, and
commanders within an AFDCB’s area of
responsibility must be thoroughly acquainted
with the mission and services provided by
AFDCBs. AFDCB members should keep their
respective commanders informed of
command responsibilities pertaining to
AFDCB functions and actions.

A-10. Public affairs.

a. Due to the sensitive nature of the subject
matter, there will not be a media release in
connection with AFDCB meetings. However,
any AFDCB proceeding, which is open to the
public, will also be open to representatives
of the news media. Representatives of the
news media will be considered observers,
and will not participate in matters
considered by the AFDCB. Members of the
news media may be invited to participate in
an advisory status in coordination with the
public affairs office.

b. News media interviews and releases will
be handled through the public affairs office
according to applicable Service parts.

A-11. Minutes.

a. Minutes will be prepared in accordance
with administrative formats for minutes of
meetings prescribed by the Service of the
sponsoring commander (Annex I). The
written minutes of AFDCB meetings will
constitute the official record of the AFDCB
proceedings. Verbatim transcripts of board
meetings are not required. The reasons for
approving or removing an off-limits
restriction, to include a complete address of
the establishment or area involved, should be
indicated in the order of business. In
addition, the AFDCB’s action will be shown
in the order or sequence of actions taken. A
change in the name of an establishment or
areas in an off-limits restriction will also be
included.

b. Distribution of the minutes of AFDCB
meetings will be limited to the following—

(1) Each voting member, sponsoring
command, and commands and installations
represented by the board.

(2) Each civilian and military advisory
member, if deemed appropriate.

(3) Civilian and Government agencies
within the State in which member
installations are located having an interest in
the functions of the board, if appropriate.

c. AFDCB minutes are subject to release
and disclosure in accordance with applicable
Service parts and directives.

d. Minutes and recommendations of the
board will be forwarded to the sponsoring
commander for approval.

Annex A—Letter of Notification
(Letterhead)

(Appropriate AFDCB)

Proprietor

Dear Sir: This letter is to inform you that
it has come to the attention of the Armed
Forces Disciplinary Control Board (AFDCB)
that certain conditions reported at your
establishment may adversely affect the
(health, safety, or welfare) of members of the
Armed Forces.

The AFDCB is initiating action to
determine whether your establishment (area)
should be placed off-limits to members of the
Armed Forces if (cite conditions) are not
corrected by (date).

A representative of the AFDCB will visit
your establishment to determine if steps have
been taken to correct the conditions outlined
above.

Sincerely,
John J. Smith
Colonel, U.S. Army, President, Armed

Forces, Disciplinary Control Board.

(Note: Use certified mail, return receipt
requested if mailed.)

Annex B—Letter of Appreciation
(Letterhead)

(Appropriate AFDCB)

Proprietor

Dear Sir: This is in reference to my letter
of (date) concerning the conditions(s)
reported at your establishment which
adversely affected the health and welfare of
members of the Armed Forces.

The Board appreciates your action(s) to
correct the condition(s) previously noted and
does not contemplate further action with
respect to this specific matter.

Your continued cooperation is solicited.

Sincerely,

John J. Smith
Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.

Annex C—Letter of Invitation

(Letterhead)

Proprietor

Dear Sir: This is in reference to my letter
of (date) concerning the condition reported at
your establishment which adversely affects
the (health, safety, or welfare) of members of
the Armed Forces. Information has been
received by the board which indicates you
have not taken adequate corrective action to
eliminate the reported condition.

Reports presented to the Armed Forces
Disciplinary Control Board (AFDCB) indicate
(list and describe conditions).

You are advised that the AFDCB will
initiate action to determine whether your
establishment should be declared off-limits
to members of the Armed Forces.

You may appear in person, with or without
counsel, before the AFDCB at its next
scheduled meeting on (date, time, and place).
At that time you will have the opportunity
to refute the allegation(s), or to inform the
board of any remedial action(s) you have
taken or contemplate taking to correct the
condition. It is requested that you inform the
President, of the AFDCB if you plan to
attend.

Any questions regarding this matter may be
addressed to the President, Armed Forces
Disciplinary Control Board, (address). Every
effort will be made to clarify the matter for
you.

Sincerely,

John J. Smith

Colonel, U.S. Army, President, Armed

Forces, Disciplinary Control Board.
(Note: Send certified mail, return receipt
requested if mailed.)

Annex D—AFDCB Off-Limits Approval
Letter

(Letterhead)

Office Symbol

MEMORANDUM FOR (Commanders of

Supported Installations)

SUBJECT: Establishments or Areas
Recommended for Off-Limits
Designation

1. On (date), the Armed Forces
Disciplinary Control Board (AFDCB)
recommended imposition of the following
off-limits restrictions: (name and address of
establishment)

2. Commanders furnishing AFDCB
representatives are requested to provide any
comments within 10 days as to whether
(name of establishment or area) should be
placed off-limits.

3. A copy of the AFDCB minutes and
recommendation is enclosed.

FOR THE (SPONSORING) COMMANDER:
Sincerely,
John J. Smith
Colonel, U.S. Army, President, Armed
Forces, Disciplinary Control Board.
Encl
Annex E—Letter of Declaration of Off-Limits

Proprietor

Dear Sir: This letter is to inform you that
your establishment has been declared off-
limits to members of the Armed Forces
effective (date). Members of the Armed
Forces are prohibited from entering your
establishment (premises) as long as this order
is in effect. This action is being taken because
of (state the conditions) which are
detrimental to the (health or welfare) of
members of the Armed Forces.

This restriction will remain in effect
indefinitely in accordance with established
Armed Forces policy. Removal of the
restriction will be considered by the Armed
Forces Disciplinary Control Board upon
presentation of information that satisfactory
corrective action has been taken.

Correspondence appealing this action may
be submitted to the President, Armed Forces
Disciplinary Control Board, (cite address).

Sincerely,
John J. Smith
Colonel, U.S. Army, President, Armed Forces

Disciplinary Control Board.

Annex F—AFDCB Letter of Notification of
Continuance of Off-Limits Restrictions After
Appearance before the AFDCB

(Letterhead)

Proprietor
Dear Sir: The Armed Forces Disciplinary
Control Board (AFDCB) did not favorably
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consider your request for removal of the off-
limits restriction now in effect at your
establishment.

This decision does not preclude further
appeals or appearances before the AFDCB at
any of its scheduled meetings.
Correspondence pertaining to this matter
should be addressed to the President, Armed
Forces Disciplinary Control Board, (cite
address).

Sincerely,

John J. Smith
Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.

Annex G—AFDCB Letter of Removal of Off-
Limits Restriction

(Letterhead)

Proprietor

Dear Sir: This letter is to inform you that
the off-limits restriction against (name of
establishment) is removed effective (date).
Members of the Armed Forces are permitted
to patronize your establishment as of that
date.

The corrective actions taken in response to
the concerns of the Armed Forces
Disciplinary Control Board are appreciated.

Sincerely,

John J. Smith
Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.

Annex H—AFDCB Notification of Removal of
Off-Limits Restriction

(Letterhead)

Proprietor

Dear Sir: This letter is to inform you that
your request for removal of the off-limits
restriction now in effect at (name of
establishment) was favorably considered by
the Armed Forces Disciplinary Control Board
(AFDCB).

This restriction will be removed effective
(date). Members of the Armed Forces will be
permitted to patronize your establishment as
of that date.

The corrective actions taken in response to
the concerns of the AFDCB are appreciated.

Sincerely,

John J. Smith
Colonel, U.S. Army, President, Armed Forces
Disciplinary Control Board.

Annex [—Format for AFDCB Meeting
Minutes

(Letterhead)

MEMORANDUM FOR

SUBJECT: Armed Forces Disciplinary Control
Board

1. Pursuant to authority contained in AR
190-24/AFI 31-213/ OPNAVINST 1620.2A/
MCO 1620.2C/and COMDTINST 1620.1D,
Armed Forces Disciplinary Control Boards
and Off-Installation Liaison and Operations,
the (area) Armed Forces Disciplinary Control
Board convened at (place), (date)

2. The following voting members were
present: (List names, titles, and addresses.)

3. The following military members were
present: (List names, titles, and addresses.)

4. The following civilian advisory members
were present: (List names, titles, and
addresses.)

5. Order of business:

a. Call to order.

b. Welcome.

¢. Introduction of members and guests.

d. Explanation of purpose of board.

e. Reading of minutes.

f. Unfinished or continuing business.

g. New business (subparagraph as
necessary).

h. Recommendations.

(1) List of areas and establishments being
placed in an off-limits restriction. Include
complete name and address (or adequate
description of an area) of any establishment
listed.

(2) List of areas and establishments being
removed from off-limits restrictions. Include
complete name and address (or adequate
description of an area) of any establishment
listed.

(3) Other matters or problems of mutual
concern.

i. Time, date, and place for next board
meeting.

j- Adjournment of the board.

(Board Recorder’s Name)
(Rank, Branch of Service)

Recorder, Armed Forces

Disciplinary Control Board
Approved:

(Board President’s Name)
(Rank, Branch of Service)
President, Armed Forces Disciplinary Control

Board.

(Note: The minutes of the board proceedings
will be forwarded by official correspondence
from the board president to the sponsoring
commander for approval of the board’s
recommendations. By return endorsement,
the sponsoring commander will either
approve or disapprove the board’s
recommendations.)

[FR Doc. 05-14213 Filed 7-19-05; 8:45 am]
BILLING CODE 3710-08-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD07-05-063]
RIN 1625-AA09

Drawbridge Operation Regulations;
Boot Key Harbor, Marathon, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulations governing the
operation of the Boot Key Harbor bridge,
mile 0.13, between Marathon and Boot
Key, Monroe County, Florida. Due to the
amount of vehicle traffic and the lack of
openings during the proposed time
period, this proposed action would
improve the movement of vehicular
traffic while not unreasonably
interfering with the movement of vessel

traffic. This proposed rule would allow
the bridge to open on the hour between
the hours of 7 a.m. to 7 p.m. At all other
times, the bridge will open on demand
following a 10-minute notification to the
bridge tender. The draw shall open as
soon as practicable for the passage of
tugs with tows, public vessels of the
United States and vessels in a situation
where a delay would endanger life or

property.

DATES: Comments and related material
must reach the Coast Guard on or before
August 19, 2005.

ADDRESSES: You may mail comments
and related material to Commander
(obr), Seventh Coast Guard District, 909
S.E. 1st Avenue, Room 432, Miami, FL,
33131-3050, who maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at Commander (obr), Seventh
Coast Guard District, between 7:30 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Gwin Tate, Project Officer, Seventh
Coast Guard District, Bridge Branch, at
(305) 415-6747.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking CGD07-05—-063,
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Bridge
Branch at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.
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Background and Purpose

The operation of the Boot Key Harbor
bridge, mile 0.13, at Marathon, is
governed by 33 CFR 117.272, which
requires the draw to open on signal;
except that during the evening hours
from 10 p.m. to 6 a.m., the draw shall
open on signal if at least 2 hours notice
is given. The City of Marathon requested
that the Coast Guard temporarily change
the operating schedule to ensure worker
safety, as the bridge requires prompt
corrective repairs and renovation. Our
analysis of the bridge logs showed an
average of only 12.2 openings per week
over a one-year period during the hours
of 7 a.m. through 7 p.m. In light of this
information, the bridge owner amended
his initial request and asked the Coast
Guard to permanently change the
regulation governing the Boot Key
Harbor drawbridge due to the low
number of openings during the one-year
time period mentioned above.

Discussion of Proposed Rule

The Coast Guard proposes to modify
the existing bridge operation regulation
and create a permanent regulation that
would allow the draw of the Boot Key
Harbor Bridge to open on the hour from
7 a.m. to 7 p.m. At all other times, the
bridge will remain closed to navigation
unless a 10-minute advance notification
is provided to the bridge tender. The
draw shall open as soon as practicable
for tugs with tows, public vessels of the
United States and vessels in a situation
where a delay would endanger life or

property.
Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant”” under the regulatory
policies and procedures of the
Department of Homeland Security.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This proposed rule
would modify the existing bridge
schedule to allow for efficient vehicle
traffic flow and still meet the reasonable
needs of navigation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a

substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This proposed rule would affect the
following entities, some of which may
be small entities: The owners or
operators of vessels needing to transit
the vicinity of Boot Key Harbor. This
regulation would not have a significant
economic impact on a substantial
number of small entities because the
movement of vehicular traffic will be
significantly improved while at the
same time the impact to vessel traffic is
for short and reasonable durations.
Moreover, Public vessels of the United
States, tugs with tows, and vessels in
distress would be allowed to pass at
anytime.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or

impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
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energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction, from further
environmental documentation. This rule
fits within paragraph (32)(e) because it
pertains to operation regulations for
bridges. Under figure 2—1, paragraph
(32)(e), of the Instruction, an
“Environmental Analysis Check List” is
not required for this rule. Comments on
this section will be considered before
we make the final decision on whether
to categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 117

Bridges.

Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Revise §117.272 to read as follows:

§117.272 Boot Key Harbor.

The draw of the Boot Key Harbor
drawbridge, mile 0.13, between
Marathon and Boot Key, shall open on
the hour from 7 a.m. to 7 p.m. At all
other times, the bridge will open
following a 10-minute notification to the
bridge tender. The draw shall open on
demand and as soon as practicable for
the passage of tugs with tows, public
vessels of the United States and vessels
whereby a delay would endanger life or
property.

Dated: July 12, 2005.

D.B. Peterman,

RADM, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 05-14247 Filed 7—19-05; 8:45 am]
BILLING CODE 4910-15-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 201 and 256
[Docket No. 2005-2 CARP CRA]

Adjustment of Cable Statutory License
Royalty Rates

AGENCY: Copyright Office, Library of
Congress.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Copyright Office of the
Library of Congress is submitting for
public comment a settlement proposal
for the adjustment of certain royalty
rates for use of the cable statutory
license.

DATES: Comments and Notices of Intent
to Participate are due by August 19,
2005.

ADDRESSES: If hand delivered by a
private party, an original and five copies
of a comment and a Notice of Intent to
Participate should be brought to Room
LM-401 of the James Madison Memorial
Building between 8:30 a.m. and 5 p.m.

and the envelope should be addressed
as follows: Office of the General
Counsel/CARP, U.S. Copyright Office,
James Madison Memorial Building,
Room LM—401, 101 Independence
Avenue, S.E., Washington, DC 20559—
6000. If delivered by a commercial
courier, an original and five copies of a
comment and a Notice of Intent to
Participate must be delivered to the
Congressional Courier Acceptance Site
located at 2nd and D Streets, N.E.,
between 8:30 a.m. and 4 p.m. The
envelope should be addressed as
follows: Office of the General Counsel/
CARP, Room LM-403, James Madison
Memorial Building, 101 Independence
Avenue, S.E., Washington, DC. If sent by
mail (including overnight delivery using
U.S. Postal Service Express Mail), an
original and five copies of a comment
and a Notice of Intent to Participate
should be addressed to: Copyright
Arbitration Royalty Panel (CARP), P.O.
Box 70977, Southwest Station,
Washington, DC 20024. Comments and
Notices of Intent to Participate may not
be delivered by means of overnight
delivery services such as Federal
Express, United Parcel Service, etc., due
to delays in processing receipt of such
deliveries.

FOR FURTHER INFORMATION CONTACT:
Tanya M. Sandros, Associate General
Counsel, or Gina Giuffreda, Attorney—
Advisor, Copyright Arbitration Royalty
Panel (CARP), P.O. Box 70977,
Southwest Station, Washington, D.C.
20024. Telephone: (202) 707-8380.
Telefax (202) 252—3423.
SUPPLEMENTARY INFORMATION:

I. Background

Section 111 of the Copyright Act, 17
U.S.C., creates a statutory license for
cable systems that retransmit to their
subscribers over—the—air broadcast
signals. Royalty fees for this license are
calculated as percentages of a cable
system’s gross receipts received from
subscribers for receipt of broadcast
signals. A cable system’s individual
gross receipts determine the applicable
percentages. These percentages, and the
gross receipts limitations, are published
in 37 CFR part 256 and are subject to
adjustment at five—year intervals. 17
U.S.C. 801(b)(2)(A) & (D).? This is a
window year for such an adjustment.

A cable rate adjustment is initiated by
the filing of a petition from a party with
a significant interest in the rates. The
Library received two such petitions. The

1Unless otherwise noted, all references are to
chapter 8 of title 17 of the United States Code as
in effect prior to May 31, 2005, the effective date
of the Copyright Royalty and Distribution Reform
Act of 2004.
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first was filed on January 10, 2005, on
behalf of the Office of the Commissioner
of Baseball, the National Football
League, the National Basketball
Association, the Women’s National
Basketball Association, the National
Hockey League, and the National
Collegiate Athletic Association
(collectively, the “Joints Sports
Claimants”) and the Motion Picture
Association of America, Inc., its member
companies and other producers and/or
distributors of syndicated television
programs (collectively, the “Program
Suppliers”). This petition requested that
the Copyright Office commence a
proceeding to adjust the cable
compulsory license royalty rates set
forth in 37 CFR 256.2. On April 29,
2005, the Office received a second
petition from the National Cable &
Telecommunications Association
(hereinafter, “NCTA”), echoing the first
petitioners’ request for a rate adjustment
proceeding to adjust the rates in § 256.2.
Specifically, NCTA asked that the rate
adjustment proceeding “adjust upward
the gross receipts limitations currently
specified in 37 CFR 256.2 to reflect
national monetary inflation and to
adjust downward the rates established
in [section] 111(d)(1)(B),” and that it
reconsider and “adjust downward the
rates currently specified in 37 CFR
256.2(c) and (d) (the 3.75% rate and the
‘syndex surcharge’).”

In response to the first petition and
before receipt of the second one, the
Library published a Federal Register
notice seeking comment on the Joint
Sports/Program Suppliers’ petition and
directing interested parties to file a
Notice of Intent to Participate in a
Copyright Arbitration Royalty Panel
(“CARP”) proceeding. 70 FR 16306
(March 30, 2005). The notice also
designated a 30—day period to enable
the parties to negotiate a new rate
schedule. 37 CFR 251.63(a).

In accordance with the March 30
notice, the Office received on June 30,
2005, one agreement, submitted jointly
by the NCTA, the Joint Sports
Claimants, the Program Suppliers, the
Canadian Claimants, the Public
Television Claimants, the National
Association of Broadcasters, Broadcast
Music, Inc., the American Society of
Composers, Authors & Publishers,
SESAC, Inc., and the Devotional
Claimants (“Settling Parties”),
representing all of the parties who filed
notices of intent to participate in this
proceeding. The agreement proposes
amending the basic royalty rates and the
gross receipts limitations, the
regulations governing the filing of the
statements of account to reflect these
changes, and proposes that these

changes become effective beginning
with the second semiannual accounting
period of 2005. The agreement also
notes that the syndex rates are not being
adjusted for the new license period.

However, the Settling Parties have yet
to reach an agreement on whether or
how to adjust the 3.75 rate set forth in
§ 256.2(c) of title 37 of the CFR. Thus,
the Settling Parties continue to consider
these rates and will notify the Office, on
or before August 10, 2005, as to whether
they will seek adjustments to the 3.75
rate.

In the meantime, the Settling Parties
have asked that the Librarian adopt the
agreed—upon rates in accordance with
the regulations governing a rate
adjustment proceeding. The relevant
rule provides that:

the Librarian may, upon the request of
the parties, submit the agreed upon rate
to the public in a notice~and—comment
proceeding. The Librarian may adopt the
rate embodied in the proposed
settlement without convening an
arbitration panel, provided that no
opposing comment is received by the
Librarian from a party with an intent to
participate in a CARP proceeding.

37 CFR 251.63(b). This Federal Register
notice fulfills the notice and comment
requirement of § 251.63(b).

II. Proposed Rates and Gross Receipts
Limitations

The June 30 petition proposes specific
adjustments to the cable license royalty
rates, pursuant to 17 U.S.C. 801(b)(2)(A),
and the gross receipts limitations,
pursuant to 17 U.S.C. 801(b)(2)(D). The
details of the adjustments are as follows.

With respect to rates, the joint
proposal raises the basic (or minimum)
fee for providing broadcast stations from
.956 of 1 per centum to 1.013 of 1 per
centum of gross receipts for the
privilege of further transmitting any
non-network programming of a primary
transmitter in whole or in part beyond
the local service area of such primary
transmitter; the fee for the first distant
signal equivalent from .956 of 1 per
centum to 1.013 of 1 per centum of gross
receipts; the fee for the second, third,
and fourth distant signal equivalents
from .630 of 1 per centum to .668 of 1
per centum of gross receipts; and the fee
for the fifth distant signal equivalent
and each distant signal equivalent
thereafter, from .296 of 1 per centum to
.314 of 1 per centum of gross receipts.

With respect to the gross receipts
limitations which determine the size of
a cable system (small, medium or large)
and the royalty fee percentages that
apply to those characterizations, the
joint proposal puts forward increases as
well. The gross receipts threshold for

determining when a cable system is a
small system would be raised from
$98,600 to $137,100. Medium-sized
cable systems have two methods of
calculating their royalties, depending
upon which side of the limitation
threshold their gross receipts result.
That threshold would be raised from
$189,800 to $263,800, with the
minimum reportable gross receipts over
$263,800 being raised from $7,400 to
$10,400. Finally, the gross receipts
limitation for determining a large cable
system would be raised from $379,600
to $527,600.

The joint proposal establishes July 1,
2005, as the effective date of these rates,
meaning that they would apply to
royalty calculations and payments made
by cable systems beginning with the
second accounting period of 2005.

IIL. Proposed Rulemaking

As noted above, the Library is
publishing the terms of the joint
proposal as proposed amendments to
parts 201 and 256 of its rules. Any party
who wishes to challenge these proposed
rules must submit its written comments
to the Librarian of Congress no later
than close of business on August 19,
2005. The content of the written
challenge should describe the party’s
interest in this proceeding, the proposed
rule or rules that the party finds
objectionable, and the reasons for the
challenge.

In addition, any party submitting
written challenges must also submit an
accompanying Notice of Intent to
Participate in a CARP proceeding to
adjust the cable rates and gross receipts
limitations. It should be understood that
anyone who challenges the proposed
rules must be willing to fully participate
in a CARP proceeding and have a
significant interest in the adjustment of
the rates. Failure to submit a Notice of
Intent to Participate will preclude an
interested party from participating in
this proceeding and will preclude
consideration of his or her written
challenge. Any interested party that
does file a Notice of Intent to Participate
will be notified as to when the CARP
proceeding will commence and when
written direct cases will be due.

List of Subjects

37 CFR Part 201
Copyright, Procedures.

37 CFR Part 256

Cable television, Royalties.

For the reasons set forth in the
preamble, the Library proposes to
amend 37 CFR parts 201 and 256 as
follows:



41652

Federal Register/Vol. 70, No. 138/ Wednesday, July 20, 2005/Proposed Rules

PART 201-GENERAL PROVISIONS

1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702

§201.17 Statements of Account
covering compulsory licenses for
secondary transmissions by cable
systems.

2. Section 201.17 is amended as
follows:

a. In paragraph (d)(2), by removing
“$379,600” each place it appears and
adding “$527,600” in its place;

b. In paragraph (e)(12), by removing
“$98,600” and adding “$137,100” in its
place; and

c. In paragraph (g)(2)(ii), by removing

“0.956”” and adding ““1.013” in its place.

PART 256-ADJUSTMENT OF
ROYALTY FEE FOR CABLE
COMPULSORY LICENSE

3. The authority citation for part 256
continues to read:

Authority: 17 U.S.C. 702, 802

§ 256.2 Royalty fee for compulsory
license for secondary transmission by
cable systems.

4. Section 256.2 is amended as
follows:

a. In paragraph (a), by removing the
phrase “the second semiannual
accounting period of 2000” and adding
the phrase “the second semiannual
accounting period of 2005 in its place;

b. In paragraph (a)(1), by removing
“.956” and adding “1.013” in its place;

c. In paragraph (a)(2), by removing
“.956” and adding ““1.013” in its place;

d. In paragraph (a)(3), by removing
“.630” and adding ““.668” in its place;

e. In paragraph (a)(4), by removing
“.296” and adding ““.314” in its place;

f. In paragraph (b), by removing the
phrase “the second semiannual
accounting period of 2000” and adding
the phrase “‘the second semiannual
accounting period of 2005” in its place;

g. In paragraph (b)(1), by removing
“$189,800” each place it appears and
adding “$263,800” in its place, and by
removing “$7,400”” and adding
“$10,400” in its place; and

h. In paragraph (b)(2), by removing
“$189,800” each place it appears, and
adding “$263,800” in its place, and by
removing “$379,600” each place it
appears and adding “$527,600” in its
place.

Dated: July 14, 2005
Tanya M. Sandros,
Associate General Counsel.
[FR Doc. 0514270 Filed 7-19-05; 8:45 am]
BILLING CODE 1410-33-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R10-OAR-2005-1D-0002; FRL-7941-1]
Approval and Promulgation of

Implementation Plans; Idaho;
Correcting Amendment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In this action, EPA is
proposing to correct an error in the
incorporation by reference provisions in
the approval of revisions to the Rules for
the Control of Air Pollution in Idaho
(IDAPA 58.01.01) published on January
16, 2003 (68 FR 2217). This correction
would remove the list of State toxic air
pollutants from the definition of
“regulated air pollutant” in the EPA-
approved Idaho State implementation
plan.

DATES: Written comments must be
received by August 19, 2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. R10-OAR-
2005-ID-0002, by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

3. Mail: Office of Air, Waste, and
Toxics, Environmental Protection
Agency, Attn: David C. Bray, Mailcode:
AWT-107, 1200 Sixth Avenue, Seattle,
WA 98101.

4. Hand Delivery: Environmental
Protection Agency Region 10, Attn:
David C. Bray (AWT-107), 1200 Sixth
Ave., Seattle, WA 98101, 9th floor mail
room. Such deliveries are only accepted
during EPA’s normal hours of operation,
and special arrangements should be
made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. R10-OAR-2005-ID—-0002.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise

protected through regulations.gov or e-
mail. The EPA EDOCKET and the
Federal regulations.gov Web site are an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information
may not be publicly available, such as
CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at EPA
Region 10, Office of Air Quality, 1200
Sixth Avenue, Seattle, Washington,
from 8 a.m. to 4:30 p.m. Monday
through Friday, excluding legal
holidays. Please contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection.

FOR FURTHER INFORMATION CONTACT:
David C. Bray, Office of Air, Waste and
Toxics, Region 10, AWT-107,
Environmental Protection Agency, 1200
Sixth Ave., Seattle, WA 98101; phone:
(206) 553—4253; fax number: (206) 553—
0110; e-mail address:
bray.dave@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
II. This Action
A. What Correction Is EPA Proposing?
B. What Is the Basis for This Action?
C. What Will be the Effect of This
Correction?
III. Statutory and Executive Order
Requirements
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I. Background

On January 16, 2003 (68 FR 2217),
EPA approved numerous changes to the
Idaho Department of Environmental
Quality (IDEQ) rules as revisions to the
Idaho State implementation plan (SIP).
In that rulemaking, EPA did not approve
the IDEQ rules for toxic air pollutants or
TAP’s and specifically excluded the
toxic air pollutant provisions (IDAPA
58.01.01.203.03, 210, 223, 585, and 586)
from its incorporation by reference. See
40 CFR 52.670(c)(37); 68 FR at 2224
(January 16, 2003); 67 FR 52666, 52668,
52672—73 (August 13, 2002). However,
EPA inadvertently incorporated a cross
reference to the toxic air pollutant
provisions (Sections 585 and 586)
within the IDEQ definition of “regulated
air pollutant” (IDAPA 58.01.01.006(84)).
It was EPA’s intention to exclude all
aspects of the IDEQ toxic air pollutant
program from the federally-approved
SIP.

EPA also received a request from the
IDEQ to correct the inadvertent
incorporation by reference. In an
October 20, 2004 letter to EPA, the
Administrator of the IDEQ Air Quality
Division requested that EPA clarify or
correct its approval of the Idaho SIP.

II. This Action
A. What Correction Is EPA Proposing?

EPA made an error by inadvertently
including a cross reference to the toxics
provisions within the IDEQ definition of
“regulated air toxic”. EPA is proposing
to correct this error by amending the
incorporation by reference of the Idaho
SIP to exclude paragraph (f) from the
definition of “regulated air pollutant” at
IDAPA 58.01.01.006(84).

B. What Is the Basis for This Action?

Under section 110(k)(6) of the Clean
Air Act, whenever EPA determines that
its action approving, disapproving, or
promulgating any plan or plan revision
(or part thereof), area designation,
redesignation, classification, or
reclassification was in error, EPA may
in the same manner as the approval,
disapproval, or promulgation revise
such action as appropriate without
requiring any further submission from
the state. Such determination and the
basis thereof shall be provided to the
state and public. Pursuant to section
110(k)(6), EPA is proposing a revision to
the Idaho SIP to correct the inadvertent
incorporation by reference of the Idaho
toxic air pollutant provisions within the
definition of “regulated air pollutant.”

C. What Will Be the Effect of This
Correction?

If EPA finalizes this correction to the
incorporation by reference, then IDEQ’s
list of toxic air pollutants will not be
considered to be “‘regulated air
pollutants” for purposes of the
federally-approved SIP. All of the air
pollutants regulated under the federal
Clean Air Act will still be “regulated air
pollutants” for SIP purposes in
accordance with the IDEQ definition.
The corrected definition meets or
exceeds the requirements of the federal
Clean Air Act and EPA’s regulations for
State implementation plans. The
corrected definition is also consistent
with IDEQ’s SIP submittal and EPA’s
January 16, 2003 approval action which
specifically excluded IDEQ’s toxic air
pollutant rules from the EPA-approved
SIP.

III. Statutory and Executive Order
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this proposed
action is also not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001). This proposed
action merely corrects the incorporation
by reference of the list of toxic air
pollutants used in regulatory provisions
that are not part of the EPA-approved
SIP and does not impose any additional
requirements on state, local or tribal
governments or the private sector.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).This

action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This proposed action
merely corrects the incorporation by
reference of the list of State toxic air
pollutants as initially requested by the
State and does not alter the relationship
or the distribution of power and
responsibilities established in the CAA.
This rule also is not subject to Executive
Order 13045, “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

Dated: July 7, 2005.
Julie Hagensen,
Acting Regional Administrator, Region 10.
[FR Doc. 05-14279 Filed 7-19-05; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7939-6]

National Oil and Hazardous Substance
Pollution Contingency Plan National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent to delete the
Mallard Bay Landing Bulk Plant
Superfund Site from the National
Priorities List.
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SUMMARY: The Environmental Protection
Agency (EPA) Region 6 is publishing a
notice of intent to delete the Mallard
Bay Landing Bulk Plant Superfund Site
(Site), located northeast of Grand
Chenier in Cameron Parish, Louisiana,
from the National Priorities List (NPL).
The NPL, promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is found
at Appendix B of 40 CFR part 300 which
is the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP). The EPA and the State of
Louisiana, through the Louisiana
Department of Environmental Quality
(LDEQ), have determined that all
appropriate response actions under
CERCLA have been completed.
However, this deletion does not
preclude future actions under
Superfund.

In the “Rules and Regulations”
section of today’s Federal Register, we
are publishing a Direct Final Notice of
Deletion of the Mallard Bay Landing
Bulk Plant Superfund Site without prior
notice of intent to delete because we
view this as a noncontroversial revision
and anticipate no adverse comment. We
have explained our reasons for this
deletion in the preamble to the direct
final deletion. If we receive no adverse
comment(s) on this notice of intent to
delete or the Direct Final Notice of
Deletion, we will not take further action
on this notice of intent to delete. If we
receive adverse comment(s), we will
withdraw the Direct Final Notice of
Deletion, it will not take effect, and as
appropriate, address all public
comments in a subsequent final deletion
notice based on this notice of intent to
delete. We will not institute a second
comment period on this notice of intent
to delete. Any parties interested in
commenting must do so at this time. For
additional information, see the Direct
Final Notice of Deletion which is
located in the Rules section of this
Federal Register.

DATES: Comments concerning this Site
must be received by August 19, 2005.
ADDRESSES: Written comments should
be addressed to: Beverly Negri,
Community Involvement Coordinator,
U.S. EPA Region 6 (6SF-LP), 1445 Ross
Avenue, Dallas, TX 75202—-2733, (214)
665—8157 or 1-800-533-3508
(negri.beverly@epa.gov).

FOR FURTHER INFORMATION CONTACT:
Michael A. Hebert, Remedial Project
Manager (RPM), U.S. EPA Region 6
(6SF-LP), 1445 Ross Avenue, Dallas, TX
75202-2733, (214) 665—8315 or 1-800—
533-3508 (hebert.michael@epa.gov).

SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final Notice of Deletion which is
located in the Rules section of this
Federal Register.

Information Repositories:
Comprehensive information about the
Site is available for viewing and copying
at the Site information repositories
located at: U.S. EPA Region 6 Library,
12th Floor, 1445 Ross Avenue, Suite
12D13, Dallas, Texas 75202—2733, (214)
665—6427, Monday through Friday 7:30
a.m. to 4:30 p.m.; Vermilion Parish
Library, 605 McMurtry Street, Gueydan,
Louisiana 70542-4140, (337) 536—6781,
Monday through Friday 10 a.m. to 5
p-m., Saturday 9 a.m. to 12 p.m.;
Louisiana Department of Environmental
Quality, Public Records Center, 602
North Fifth Street, Baton Rouge, LA
70802, (225) 219-3168, Monday through
Friday 8 a.m. to 4:30 p.m.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: July 8, 2005.

Richard E. Greene,

Regional Administrator, Region 6.

[FR Doc. 05-14068 Filed 7—19-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter |

[WC Docket No. 05-25, RM-10593; DA 05—
1870]

Special Access Rates for Price Cap
Local Exchange Carriers; AT&T Corp.
Petition for Rulemaking To Reform
Regulation of Incumbent Local
Exchange Carrier Rates for Interstate
Special Access Services

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: By this document, the
Wireline Competition Bureau extends
the reply comment deadline. Due to the
voluminous and complex record
received in the initial round of
comments, the Bureau agreed with
Petitioners filing motions for extensions

of time that it may be extremely difficult
for parties to review and respond to the
comments by the reply comment
deadline. In the interest of developing a
thorough and complete record in this
proceeding, the Bureau grants the
Petitioners’ request, and hereby extends
the reply comment deadline. This
extension should allow parties adequate
time to review and respond to the
record in this proceeding.

DATES: Reply comments are due on or
before July 29, 2005.

ADDRESSES: You may submit comments,
identified by WC Docket No. 05-25,
RM-10593 by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov. Follow the instructions for
submitting comments on the Electronic
Comment Filing System (ECFS)/
http://www.fcc.gov/cgb/ecfs/.

e Hand Delivery/Courier: The
Commission’s contractor, Natek, Inc.,
will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002.

—The filing hours at this location are 8
a.m. to 7 p.m.

—All hand deliveries must be held
together with rubber bands or
fasteners.

—Any envelopes must be disposed of
before entering the building.

—Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: (202) 418-0530 or TTY: (202)
418-0432.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:

Pamela Arluk, Wireline Competition

Bureau, Pricing Policy Division, (202)

418-1471 or via the Internet at

Pamela.arluk@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order in
WC Docket No. 05-25, RM-10593,
adopted on June 28, 2005, and released
on June 28, 2005. The complete text of
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this Order is available for public
inspection Monday through Thursday
from 8 a.m. to 4:30 p.m. and Friday from
8 a.m. to 11:30 a.m. in the Commission’s
Consumer and Governmental Affairs
Bureau, Reference Information Center,
Room CY-A257, 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text is also available on the
Commission’s Internet Site at http://
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365. The
complete text of the Order may be
purchased from the Commission’s
duplicating contractor, Best Copying
and Printing, Inc., Room CY-B402, 445
Twelfth Street, SW., Washington, DC
20554, telephone (202) 488-5300,
facsimile (202) 488-5563, or e-mail at
http://www.bcpiweb.com.

When filing reply comments, parties
should reference WC Docket No. 05-25,
and RM-10593 and conform to the filing
procedures referenced in the Order and
Notice of Proposed Rulemaking. See
Special Access Rates for Price Cap Local
Exchange Carriers, AT&T Corp. Petition
for Rulemaking to Reform Regulation of
Incumbent Local Exchange Carrier Rates
for Interstate Special Access Services,
WC Docket No. 05-25, RM—10593,
Order and Notice of Proposed
Rulemaking, 70 FR 19381, April 13,
2005. All pleadings may be filed using
the Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. Comments filed through the
ECFS can be sent as an electronic file
via the Internet to http://www.fcc.gov/e-
file/ecfs.html. Commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number, in this case WC
Docket No. 05-25, RM—10593. Parties
may also submit an electronic comment
by Internet e-mail. To get filing
instructions for e-mail comments,
commenters should send an e-mail to
ecfs@fcc.gov, and should include the
following words in the body of the
message, ‘“‘get form <your e-mail
address>.” A sample form and
directions will be sent in reply.

Parties who choose to file by paper
must file an original and four copies of
each filing. If more than one docket or
rulemaking number appears in the
caption of this proceeding, commenters
must submit two additional copies for
each additional docket or rulemaking
number. All filings must be addressed to
the Commission’s Secretary, Marlene H.

Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554. In
addition, parties should send a copy of
their filings to Pamela Arluk, Pricing
Policy Division, Wireline Competition
Bureau, Federal Communications
Commission, Room 5-C434, 445 12th
Street, SW., Washington, DC 20554.
Parties shall also serve one copy with
the Commission’s copy contractor, Best
Copy and Printing, Inc. (BCPI), Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, (202) 488—5300,
or via e-mail to fcc@bcpiweb.com.

Documents in WC Docket No. 05-25,
RM-10593 are available for review
through the ECFS and are available for
public inspection and copying during
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street SW., Room CY-A257,
Washington, DC 20554. The documents
may also be purchased from BCPI,
telephone (202) 488-5300, facsimile
(202) 488-5563, TTY (202) 488-5562, or
by e-mail at fcc@bcpiweb.com.

Synopsis of Order

On January 31, 2005, the Commission
released a Notice of Proposed
Rulemaking (NPRM) in WC Docket No.
05-25, RM-10593. See Special Access
Rates for Price Cap Local Exchange
Carriers, AT&T Corp. Petition for
Rulemaking to Reform Regulation of
Incumbent Local Exchange Carrier Rates
for Interstate Special Access Services,
WC Docket No. 05-25, RM—-10593,
Order and Notice of Proposed
Rulemaking, 70 FR 19381, April 13,
2005. In the NPRM, the Commission
commenced a broad examination of the
regulatory framework to apply to price
cap local exchange carriers’ (LECs)
interstate special access services after
June 30, 2005, and sought comment on
the special access regime that should
follow the expiration of the CALLS
plan, including whether to maintain or
modify the Commission’s pricing
flexibility rules for special access
services. The comment deadline was
June 13, 2005, and the reply comment
deadline is July 12, 2005.

CompTel/ALTS and the United States
Telecom Association (USTA) (together,
the Petitioners) filed motions with the
Commission, requesting a seventeen-day
extension of the deadline for filing reply
comments. The Petitioners explain that
the requested extension would allow all
parties the opportunity to better
evaluate, and respond to, the complex
economic analyses offered by many
commenters in this proceeding. On June
13, 2005, the Commission received more
than 2,000 pages of comments from
multiple parties, many of which

contained data submissions and
economic analyses. Moreover, there was
approximately a one-week delay before
all of the comments were available on
the Commission’s Electronic Comment
Filing System (ECFS). In the interest of
developing a thorough and complete
record in this proceeding, the Bureau
grants the Petitioners’ requests, and
hereby extends the reply comment
deadline to July 29, 2005. This
extension should allow parties adequate
time to review and respond to the
record in this proceeding. All other
filing requirements set forth in the
NPRM remain in effect.

Ordering Clause

Accordingly, it is ordered that,
pursuant to the authority contained in
sections 4(i), 4(j), and 303(r) of the
Communications Act, as amended, 47
U.S.C. 154(i), 154(j), and 303(r), and
§§0.91, 0.204(b), 0.291, 1.45, and 1.415
of the Commission’s rules, 47 CFR 0.91,
0.204(b), 0.291, 1.45, and 1.415, the
deadline for filing reply comments in
response to the NPRM is extended to
July 29, 2005.

Federal Communications Commission.
Tamara L. Preiss,

Chief, Pricing Policy Division, Wireline
Competition Bureau.

[FR Doc. 0514420 Filed 7-19-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 52

[CC Docket No. 95-116; FCC 05-87]
Telephone Number Portability

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document seeks
comment on an Initial Regulatory
Flexibility Analysis (IRFA) of the
Intermodal Order concerning wireline-
to-wireless number portability. The
Federal Communications Commission
will use the specific IRFA comments it
receives in preparing a Final Regulatory
Flexibility Analysis in connection with
the Intermodal Order and in
determining whether to modify the
intermodal porting rules with respect to
their application to small entities in
light of the requirements of the
Regulatory Flexibility Act (RFA).
DATES: Comments are due on or before
August 19, 2005, and reply comments
are due on or before September 6, 2005.
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ADDRESSES: You may submit comments,
identified by CC Docket No. 95-116, by
any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web Site: http://
www.fcc.gov. Follow the instructions for
submitting comments on the http://
www.fcc.gov/cgb/ecfs/.

e E-mail: ecfs@fcc.gov.

e Mail: All filings must be addressed
to the Commission’s Secretary, Office of
the Secretary, Federal Communications
Commission.

e U.S. Postal Service first-class,
Express, and Priority mail should be
addressed to 445 12th Street, SW.,
Washington DC 20554.

¢ The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

Instructions: All submissions received
must include the agency name and
docket number for this proceeding. All
comments received will be posted
without change to http://www.fcc.gov/
cgb/ecfs/, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fcc.gov/cgb/ecfs/.

FOR FURTHER INFORMATION CONTACT:
Jennifer Salhus, Attorney Advisor,
Spectrum and Competition Policy
Division, Wireless Telecommunications
Bureau, at (202) 418-1310 (voice) or
(202) 418-1169 (TTY) or Pam Slipakoff,
Attorney Advisor, Telecommunications
Access Policy Division, Wireline
Competition Bureau at (202) 418-7705
(voice) or (202) 418-0484 (TTY).
SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission Public
Notice released April 22, 2005, FCC 05—
87. The full text of the Public Notice
and its appendices is available for
inspection and copying during normal
business hours in the FCC Reference
Center, Room CY-A257, 445 12th St.,
SW., Washington DC 20554. The
complete text may also be purchased
from the Commission’s duplicating

contractor, Qualex International, Portals
II, 445 12th St., SW., Room CY-B402,
Washington DC, telephone (202) 863—
2893, facsimile (202) 863—2898, or via e-
mail qualexint@aol.com. Additionally,
the complete item is available on the
Federal Communications Commission’s
Web site at http://www.fcc.gov/wtb.

Synopsis of the Public Notice

On March 11, 2005, the United States
Court of Appeals for the District of
Columbia Circuit remanded to the
Federal Communications Commission
the Intermodal Order, concerning
porting between wireline and wireless
carriers. See United States Telecom
Ass’nv. FCC, 400 F.3d 29 (D.C. Cir.
2005). The Court determined that the
Federal Communications Commission
had failed to prepare a Final Regulatory
Flexibility Analysis regarding the
impact of the Intermodal Order on small
entities, as defined by the RFA, which
the Court found to have been required
by the RFA, 5 U.S.C. 604. The Court
accordingly directed the Federal
Communications Commission to
prepare the required Final Regulatory
Flexibility Analysis, and stayed future
enforcement of the Intermodal Order
“only as applied to carriers that qualify
as small entities under the RFA” until
the agency prepares and publishes that
analysis. 400 F.3d at 43.

In the Public Notice, to prepare to
comply with the Court’s direction, the
Federal Communications Commission
seeks comment on an Initial Regulatory
Flexibility Analysis of the Intermodal
Order. The Commission will use the
specific IRFA comments it receives in
preparing a Final Regulatory Flexibility
Analysis in connection with the
Intermodal Order and in determining
whether to modify the intermodal
porting rules with respect to their
application to small entities in light of
the requirements of the RFA. The
Federal Communications Commission
also expects to publish a document
amending 47 CFR Part 52 at a later date,
pursuant to the Intermodal Order,
which the court held effectively
amended the Federal Communications
Commission’s previous legislative rule.

This is a “permit but disclose”
proceeding pursuant to § 1.1206 of the
Commission’s rules. Ex parte
presentations that are made with respect
to the issues involved in the IRFA will
be allowed but must be disclosed in
accordance with the requirements of
§1.1206(b) of the Commission’s rules.

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments and reply comments on or
before the dates indicated. Comments

may be filed using: (1) The
Commission’s Electronic Comment
Filing System (ECFS), (2) the Federal
Government’s eRulemaking Portal, or (3)
by filing paper copies. See Electronic
Filing of Documents in Rulemaking
Proceedings, 63 FR 24121 (1998).

¢ Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://www.fcc.gov/
cgb/ecfs/ or the Federal eRulemaking
Portal: http://www.regulations.gov.
Filers should follow the instructions
provided on the website for submitting
comments.

e For ECFS filers, if multiple docket
or rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, ‘‘get form.” A sample form and
directions will be sent in response.

e Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). All filings must be addressed to
the Commission’s Secretary, Office of
the Secretary, Federal Communications
Commission.

¢ The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail should be
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addressed to 445 12th Street, SW.,
Washington DC 20554.

People with Disabilities: Contact the
FCC to request materials in accessible
formats (braille, large print, electronic
files, audio format, etc.) by e-mail at
FCC504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0531 (voice), 202—418-7365 (TTY).

Initial Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act, as amended, 5 U.S.C.
603, the Federal Communications
Commission has prepared this Initial
Regulatory Flexibility Analysis of the
possible significant economic impact on
a substantial number of small entities of
the rules and policies described in the
Intermodal Order concerning wireline-
to-wireless number portability. Written
public comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments
indicated on the Public Notice. This is
a summary of the full text of the IRFA.
The full text of the IRFA may be found
at Appendix A of the full text of the
Public Notice. The Commission will
send a copy of the IRFA to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
603(a). In addition, this will be
published in the Federal Register.

A. Need for, and Objectives of, the Rules

1. The Intermodal Order involved
rules and policies aimed at ensuring
wide availability of number portability
for consumers across the country. By
making it easier for greater numbers of
consumers to switch freely among
carriers, the Intermodal Order was
intended to promote competition and
encourage carriers to provide new
services and lower prices for consumers.
To obtain these objectives, the order
required porting to any wireless carrier
whose “coverage area’ overlaps the
geographic location of the original rate
center associated with the number to be
ported, provided that the porting-in
carrier maintains the number’s original
rate center designation following the
port. The order defined wireless
“‘coverage area’ as the area in which
wireless service can be received from
the wireless carrier.

B. Legal Basis for Rules

2. The Intermodal Order was
authorized under § 52.23 of the Federal
Communications Commission’s rules,
47 CFR 52.23, and in Sections 1, 3, 4(i),
201, 202, 251 of the Communications
Act of 1934, as amended, 47 U.S.C. 151,
153, 154(i), 201, 202, and 251.

C. Description and Estimate of the
Number of Small Entities To Which the
Rules Would Apply

3. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted, 5 U.S.C.
603(b)(3). The RFA generally defines the
term ‘“‘small entity”’ as having the same
meaning as the terms “small business,”
“small organization,” and “small
governmental jurisdiction.” In addition,
the term ‘“‘small business” has the same
meaning as the term “small business
concern” under Section 3 of the Small
Business Act. Under the Small Business
Act, a “small business concern” is one
that: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

4. In this section, we describe and
estimate the number of small entities
that may be affected by our action. The
most reliable source of information
regarding the total numbers of certain
common carriers and related providers
nationwide appears to be the data that
the Federal Communications
Commission publishes in its Trends in
Telephone Service report. In addition,
the SBA has developed size standards
for small businesses within the
commercial census category of Wired
Telecommunications Carriers. Under
this category, a business is small if it has
1,500 or fewer employees. Below, we
discuss the total estimated numbers of
small businesses that might be affected
by our actions.

5. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. According to
Census Bureau data for 1997, there were
2,225 firms in this category, total, that
operated for the entire year. Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the majority of firms
can be considered small. In addition,
limited preliminary census data for
2002 indicate that the total number of
wired communications carriers
increased approximately 34 percent
from 1997 to 2002.

6. Incumbent Local Exchange Carriers.
We have included small incumbent
local exchange carriers (LEGCs) in this
RFA analysis. As noted above, a “small
business” under the RFA is one that,
inter alia, meets the pertinent small

business size standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LECs are not dominant in their field of
operation because any such dominance
is not “national” in scope. We have
therefore included small incumbent
LEGCs in this RFA analysis, although we
emphasize that this RFA action has no
effect on the Commission’s analyses and
determinations in other, non-RFA
contexts.

7. Neither the Commission nor the
SBA has developed a small business
size standard specifically for incumbent
local exchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,310 carriers have
reported that they are engaged in the
provision of incumbent local exchange
services. Of these 1,310 carriers, an
estimated 1,025 have 1,500 or fewer
employees and 285 have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small entities.

8. Competitive Local Exchange
Carriers, Competitive Access Providers
(CAPs), “Shared-Tenant Service
Providers,” and “Other Local Service
Providers.” Neither the Commission nor
the SBA has developed a small business
size standard specifically for these
service providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 563 carriers have
reported that they are engaged in the
provision of either competitive access
provider services or competitive LEC
services. Of these 563 carriers, an
estimated 472 have 1,500 or fewer
employees and 91 have more than 1,500
employees. In addition, 14 carriers have
reported that they are “Shared-Tenant
Service Providers,” and all 14 are
estimated to have 1,500 or fewer
employees. In addition, 37 carriers have
reported that they are “Other Local
Service Providers.” Of the 37, an
estimated 36 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
“Shared-Tenant Service Providers,” and
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“Other Local Service Providers” are
small entities.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

9. Requiring porting beyond wireline
rate center boundaries could impose
compliance burdens on small entities.
First, by making porting more widely
available, the requirement may increase
the amount of telephone numbers that
small carriers may be required to port.
To handle this increased porting
volume, small carriers may need to add
personnel, update porting procedures,
or upgrade software. In addition to the
compliance burdens associated with
increased porting volume, porting
beyond wireline rate center boundaries
may cause small or rural carriers to
incur transport costs associated with
delivering calls to ported numbers
served by distant switches. We seek
comment on the costs associated with
these potential compliance burdens.

10. In addition to the impacts
associated with transporting calls to
ported numbers, by making it easier for
more consumers to port, the
requirements may cause small or rural
carriers to lose customers. Small carriers
have expressed concern that permitting
porting beyond wireline rate center
boundaries would give large wireless
carriers an unfair competitive advantage
over smaller LECs by making it easier
for more consumers to port numbers to
larger nationwide carriers.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

11. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

12. The Federal Communications
Commission has previously addressed
concerns raised by small and rural
carriers when considering intermodal
portability issues. Specifically, the
Intermodal Order considered limiting
the scope of intermodal porting based
on the small carrier concern that
requiring porting to a wireless carrier

that does not have a physical point of
interconnection or numbering resources
in the rate center associated with the
ported number would give wireless
carriers an unfair competitive
advantage. The order found however,
that these considerations did not justify
denying wireline consumers the benefit
of being able to port their numbers to
wireless carriers. In addition, the order
noted that each type of service offers its
own advantages and disadvantage and
that consumers would consider these
attributes in determining whether or not
to port their numbers. The Intermodal
Order also considered the concern
expressed by small carriers that
requiring porting beyond wireline rate
center boundaries would lead to
increased transport costs. The order
concluded that such concerns were
outside the scope of the number
portability proceeding and noted that
the rating and routing issues raised by
the rural wireline carriers were also
implicated in the context of non-ported
numbers and were before the Federal
Communications Commission in other
proceedings.

13. The order also, for wireline
carriers operating in areas outside of the
100 largest MSAs, waived, until May 24,
2004, the requirement that these carriers
port numbers to wireless carriers that do
not have a point of interconnection or
numbering resources in the rate center
where the customer’s wireline number
is provisioned. The order noted that the
transition period would help ensure a
smooth transition for carriers operating
outside of the 100 largest MSAs and
provide them with sufficient time to
make necessary modifications to their
systems. The order also noted that
carriers could file petitions for waiver of
their obligation to port numbers to
wireless carriers, if they could provide
substantial, credible evidence that there
are special circumstances that warrant
departure from existing rules.

14. In addition to the steps taken by
the Federal Communications
Commission, pursuant to section
251(f)(2) of the Communications Act of
1934, as amended, carriers with fewer
than two percent of the nation’s
subscriber lines in the aggregate
nationwide may petition state
commissions to suspend or modify the
LNP requirements. Under the terms of
section 251(f)(2), the state commission
shall grant such petition to the extent
that, and for such duration as, the state
commission determines that such
suspension or modification: (A) Is
necessary to avoid a significant adverse
economic impact on end users, to avoid
imposing an unduly economically
burdensome requirement, or to avoid

imposing a technically infeasible
requirement; and (B) is consistent with
the public interest, convenience, and
necessity. Numerous petitions have
been filed with state commissions since
the Intermodal Order’s release and in
many of these cases, states have granted
temporary or permanent relief from LNP
requirements to small carriers. We seek
comment on the effectiveness of this
mechanism for addressing any potential
burdens on small carriers.

F. Overlapping, Duplicating, or
Conflicting Federal Rules

14. None.
Federal Communications Commission.
Marlene H. Dortch,
Secretary.

[FR Doc. 05-14179 Filed 7-19-05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket No. 05-195, CC Docket No. 96—
45, CC Docket No. 02-6, WC Docket No.
02—60, WC Docket No. 03—-109, CC Docket
No. 97-21; FCC 05-124]

Comprehensive Review of Universal
Service Fund Management,
Administration, and Oversight

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the
Commission initiates a broad inquiry
into the management and
administration of the Universal Service
Fund (USF), as well as the
Commission’s oversight of the USF and
the USF Administrator. We seek
comment on ways to improve the
management, administration, and
oversight of the USF, including
simplifying the process for applying for
USF support, speeding the
disbursement process, simplifying the
billing and collection process,
addressing issues relating to the
Universal Service Administrative
Company (USAC or the Administrator),
and exploring performance measures
suitable for assessing and managing the
USF programs. We also seek comment
on ways to further deter waste, fraud,
and abuse through audits of USF
beneficiaries or other measures, and on
various methods for recovering
improperly disbursed funds.

DATES: Comments are due on or before
October 18, 2005. Reply comments are
due on or before December 19, 2005.
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ADDRESSES: You may submit comments,
identified by WC Docket No. 05-195, CC
Docket No. 96—-45, CC Docket No. 02-6,
WC Docket No. 02—60, WC Docket No.
03-109, CC Docket No. 97—21 and/or
FCC 05-124, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e Mail: Filings should be sent to the
Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554.

¢ People with Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on this rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Warren Firschein, Attorney, Wireline
Competition Bureau,
Telecommunications Access Policy
Division, (202) 418-7400, TTY (202)
418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking and Further
Notice of Proposed Rulemaking in WC
Docket No. 05-195, CC Docket No. 96—
45, CC Docket No. 02—6, WC Docket No.
02-60, WC Docket No. 03—109 and CC
Docket No. 97—-21 released on June 14,
2005. The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street, SW., Washington, DC
20554.

I. Introduction

1. In this Notice of Proposed
Rulemaking and Further Notice of
Proposed Rulemaking (NPRM) we
initiate a broad inquiry into the
management and administration of the
Universal Service Fund (USF), as well
as the Commission’s oversight of the
USF and the USF Administrator. In
particular, we seek comment on ways to
improve the management,
administration, and oversight of the
USF, including simplifying the process
for applying for USF support, speeding
the disbursement process, simplifying
the billing and collection process,

addressing issues relating to the
Universal Service Administrative
Company (USAC or the Administrator),
and exploring performance measures
suitable for assessing and managing the
USF programs. In addition, we seek
comment on ways to further deter
waste, fraud, and abuse through audits
of USF beneficiaries or other measures,
and on various methods for recovering
improperly disbursed funds.

2. Our goal is to find ways to improve
the program, both from the perspective
of USF beneficiaries and from the
perspective of safeguarding the fund
itself. We recognize that some parties
have raised concerns ranging from
mismanagement to intentionally
defrauding the program, and we take
these concerns seriously. In this
proceeding, we intend to address these
concerns by finding constructive ways
to continue meeting the needs of those
who depend on the USF, while at the
same time ensuring that the public is
confident that the funds are used for
their intended purpose. To accomplish
this, we are seeking input from all
interested parties, including
experienced participants in the USF
programs, on improving the
management, administration, and
oversight of the four universal service
programs. We intend to determine
whether any rule changes are necessary
in order to manage and administer the
USF programs more efficiently and
effectively, while deterring waste, fraud,
and abuse. We are interested in rule
changes that can be applied, to the
greatest extent possible, consistently
across all programs. Furthermore, to the
extent commenters’ suggestions can be
accomplished without rule changes, we
may do so after evaluating the record in
this docket.

II. Discussion

A. Management and Administration of
the USF

3. In this section, we broadly seek
comment on measures the Commission
can take to improve management and
administration of the program. The
effectiveness and efficiency of our
management and administration of the
USF is influenced by the organizational
structure used to carry out the missions
of the USF, the methods used to
measure and evaluate program
performance, and the program
operations, including the application
process, the contributions process, and
the disbursement process. We encourage
parties to comment on the
Commission’s past practices and submit
proposals for improving the
management and administration of the

program. We also invite comments and
suggestions on any aspect of this NPRM
from USAC, including its views on its
performance as Administrator.

1. Universal Service Fund
Administrator

a. Background

4. The Commission’s rules provide for
the appointment of a permanent
Administrator of the USF. In 1998, the
Commission appointed USAC the
permanent Administrator of the federal
universal service support mechanisms.
Under the Commission’s rules, the
Administrator is responsible for
administering each of the USF
mechanisms. As part of its duties and
subject to Commission rules and
oversight, the Administrator bills
contributors to the USF, collects USF
contributions, disburses universal
service support funds, recovers
improperly disbursed USF moneys,
submits periodic reports to the
Commission (including quarterly
reports on the disbursement of universal
service support funds), maintains
accounting records, conducts audits of
contributors and beneficiaries, creates
and maintains an Internet site, collects
information, and provides access to
information it collects to the
Commission. Aggrieved parties may file
appeals of actions taken by the
Administrator. Under the Commission’s
rules, USAC is required to maintain its
books of account in accordance with
generally accepted accounting
principles (GAAP) and to account for
the financial transactions of the USF in
accordance with government generally
accepted accounting principles
(GovGAAP). The Administrator must
also maintain the accounts of the USF
in accordance with the U.S. Government
Standard General Ledger (USGSGL).
Pursuant to Commission rules, the
Administrator is prohibited from
making policy, interpreting unclear
provisions of the statute or the
Commission’s rules, or interpreting the
intent of Congress, and may only
advocate positions before the
Commission and its staff on
administrative matters.

B. USF Administrative Structure

5. We seek comment on whether
modifications to our rules are needed to
ensure efficient, effective, and
competitively neutral administration of
the USF. The Commission appointed
USAC the permanent Administrator
““subject to a review after one year by
[the Commission] to determine that the
Administrator is administrating the
universal service support mechanisms
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in an efficient, effective, and
competitively neutral manner.”” The
Commission intended to review USAC’s
performance after one year; however,
the one-year review did not take place.
We therefore seek comment on USAC’s
performance since the inception of the
USF program, as well as the
Commission’s management and
oversight of USAC. We seek comment
on whether USAC has administered the
USF in an efficient, effective, and
competitively neutral manner. In
addition, we seek comment on whether
additional rules or amendment of
existing rules are needed to provide
clarity to the scope and content of the
Administrator’s functions. Commenters
should address USAC’s successes as
well as any weaknesses in USAC’s
performance or areas that need
improvement.

6. Administrative Structure. We take
this opportunity to evaluate the current
administrative structure to determine
whether any changes are needed in
order to enhance management of the
USF. Commenters should discuss
whether their experience in other
government programs suggests a more
effective mechanism for administering a
subsidy program the size of the USF. We
seek comment on whether we should
replace the permanent, designated
Administrator with another type of
administrative structure or entity. For
example, we could retain USAC as
Administrator pursuant to a contract or
subject to a Memorandum of
Understanding. We could seek
competitive bids for another entity to
administer the USF, subject to
replacement after a period of time.
Alternatively, we could appoint a
different entity or organization to
permanently administer the USF instead
of USAC, or we could retain the current
structure for USF administration so that
USAC would continue to administer the
USF. If we retain the current structure
for USF administration, how can we
improve the Commission’s oversight of
the USF and management of the
program? Commenters should address
the pros and cons of a permanent
administrative entity as well as the pros
and cons of alternative administrative
structures and arrangements.
Commenters should discuss the
advantages and disadvantages of
competitive procurement and of having
the same entity administer the USF
programs over a lengthy period of time.
We seek comment on whether USAC
should apply, to the extent practicable,
the policies and procedures embodied
in the Federal Acquisition Regulation
(FAR). Commenters should also discuss

how Commission oversight would be
implemented if alternative arrangements
were adopted.

7. In addition, we seek comment on
whether using a not-for-profit
corporation as the permanent
Administrator of the USF has worked
successfully. Commenters should
address the pros and cons of using a
not-for-profit entity as the USF
Administrator. We note that the
Commission has experience using
contracts to administer certain
programs. For example, section 251(e) of
the Act directs the Commission to
“create or designate one or more
impartial entities to administer
telecommunications numbering and to
make such numbers available on an
equitable basis.” The Commission
concluded that it was free to select the
National Pooling Administrator on a
competitive basis, as it did in choosing
the North American Numbering Plan
administrator in 1997. The entities that
administer telecommunications
numbering and thousands block number
pooling for the Commission do so
pursuant to a contract and we believe
that such contracts have provided
certain cost benefits, such as the lower
costs that can be achieved through the
competitive bidding process.

8. Part 54 of the Commission’s rules
are designed to promote universal
service in a competitively neutral
manner. The Commission’s rules apply
a number of requirements to the USF
Administrator to ensure effective,
efficient, competitively neutral
administration. This ensures that
support is made available on a
technologically neutral basis to eligible
service providers. The Commission
concluded, when appointing USAC
permanent administrator, that “subject
to the modifications set forth in this
Order, USAG fairly represents all
interested parties, including a broad
range of industry, consumer, and
beneficiary groups.” We seek comment
on how any proposals to change the
current administrative structure would
affect the independence and neutrality
of the USF program administration. The
Commission’s rules provide for an
experienced Board of Directors
representing a balance of different
interests. The Commission’s rules
describe the functions of USAC, which
are limited to “administering the
schools and libraries support
mechanism, the rural health care
support mechanism, the high cost
support mechanism, the low income
support mechanism, the interstate
access universal service support
mechanism * * * and the interstate
common line support mechanism.” In

addition, USAC is responsible for
“billing contributors, collecting
contributions to the universal service
support mechanisms, and disbursing
universal service support funds.” The
rules also prohibit USAC from making
policy or interpreting the intent of
Congress, and bar USAC from lobbying
on anything other than administrative
issues. We seek comment on whether
we should modify our rules to more
clearly delineate USAC’s administrative
functions.

9. We seek comment on whether we
should modify our rules addressing
meetings of the Administrator’s Board of
Directors. We seek comment on whether
the current board composition results in
effective, efficient, and competitively
neutral management of the USF.
Commenters should provide specific
recommendations for modifying the
composition of the Administrator’s
Board of Directors and describe the
benefits of implementing such
proposals. Section 54.705 of the
Commission’s rules requires USAC to
have three committees: A Schools and
Libraries Committee, a Rural Health
Care Committee, and a High Cost and
Low Income Committee. We seek
comment on whether additional
committees or fewer committees would
be administratively efficient and useful.
USAC also has an audit committee, an
investment committee, and an executive
committee, which are not required by
our rules. We seek comment on whether
we should revise the rules to clarify or
specify the organizational structure of
the Administrator’s committees.

10. We also seek comment on whether
we should adopt rules to require the
Administrator to implement ethics
standards and procedures for addressing
conflicts of interest, or if we should
adopt specific rules governing the ethics
standards and conflicts of interest for
officers and/or employees of the
Administrator. We seek comment on
whether to adopt rules addressing the
Administrator’s procedure for handling
confidential information, including
confidential information related to the
federal government. Finally, we seek
comment on whether the
Administrator’s Board of Directors
should be permitted to enter into closed
sessions in which the Commission and
members of the public are excluded.
Although the Commission’s rules state
that all meetings of the Administrator’s
Board of Directors are to be public, there
may be instances where a private
meeting is warranted. Should we adopt
procedures and rules to identify
appropriate instances of when the
Administrator’s Board of Directors may
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hold a closed sessions? If so, what
should those instances be?

11. Filing and Reporting
Requirements. Under our rules, the
Administrator must submit periodic
reports to the Commission. Section
54.702(g) of the Commission’s rules
requires USAC to submit an annual
audit report. Section 54.709(a) of the
Commission’s rules requires USAC to
submit, 60 days prior to the start of the
quarter, financial and accounting data,
including projected administrative
expenses and projected program
demand (i.e., amount of moneys USAC
expects to disburse in the upcoming
quarter for each USF mechanism).
Section 54.709(a) of the Commission’s
rules also requires USAC to submit, 30
days prior to the start of each quarter,
its estimate of contributor base. USAC
prepares and submits additional reports,
both to the Commission staff on an ad
hoc basis and to its Board of Directors
on a quarterly basis. We seek comment
on whether we should revise the
content or frequency of the
Administrator’s reports. For example,
we could require these reports be filed
on a monthly, quarterly, or annual basis.
We seek suggestions from USF
stakeholders about the appropriate types
of publicly available information that
we should require from USAC. For
example, should we require publicly
available, periodic performance
measurement and financial reports?

12. The Bureau calculates the
proposed quarterly contribution factor,
based on USAC’s submissions, and
announces it in a Public Notice fourteen
days before the beginning of each
quarter. This proposed contribution
factor is deemed approved when the
fourteen-day period ends, if the
Commission takes no action to change
the contribution factor. USAC uses the
contribution factor to bill carriers on the
sixteenth of each month during the
quarter. USAC requires carriers to pay
their invoices by the fifteenth of the
following month. We seek comment on
whether we should revise our rules to
change any of these time periods or to
modify the content of USAC’s filings.

13. Contributor Delinquency. We also
seek comment on whether we should
revise our rules to address the issue of
a carrier’s delinquent contributions.
Should we adopt a rule on how a
carrier’s payments are assigned to
current and delinquent amounts due the
Administrator? The Administrator’s
practice is to apply partial payments to
the oldest debt first, instead of the
current billed amount. Should we direct
USAC to modify this practice? We also
seek comment on whether we should
adopt rules to allow USAC to charge

interest and assess penalties for a
carrier’s failure to file the FCC Form
499-A, Telecommunications Reporting
Worksheet (Form 499-A).

14. Borrowing Funds. Our rules
currently provide that USAC “shall
request borrowing authority from the
Commission to borrow funds
commercially” if contributions received
in a given quarter are inadequate to
meet the amount of universal service
program payments and administrative
costs for that quarter. We note that
USAC has never requested such
authority nor has the Commission
authorized such borrowing. Is
§54.709(c) of the Commission’s rules, to
the extent it authorizes borrowing of
funds to pay for the USF, inconsistent
with federal financial accounting rules
that apply to the USF? We seek
comment on whether we should
eliminate this rule. We think it is
unlikely that the Commission would be
unable to meet program payment
requirements and administrative costs
in any quarter because we evaluate the
program demand (including
administrative expenses) before we
establish the contribution factor and we
can control to a large extent the amount
of USF disbursements in a given
quarter. Nevertheless, we believe that
we should consider and account for that
contingency.

15. Moreover, we note that to the
extent we modify our rules to permit
other entities to administer the USF,
there may be a need to permit borrowing
under certain circumstances, e.g., for
administrative expenses or other non-
program reasons and without
jeopardizing program funds. We
therefore seek comment on what process
to establish, in lieu of the existing
borrowing authority in § 54.709(c) of the
Commission’s rules, to address
situations in which the amount of
available USF is insufficient to
accommodate program demand and
administrative expenses. For example,
we could maintain a cash reserve that
would be used only in that event. At the
same time, given the relatively low risk
of the occurrence, we question whether
it would be prudent to tie up funds for
that purpose. We seek comment on what
an appropriate reserve level would be.
We have no rules regarding interfund
borrowing. Should we adopt a rule
prohibiting or allowing interfund
borrowing? We seek comment on
whether to establish limitations or
constraints on the Administrator’s
ability to borrow funds in permissible
circumstances and in a manner
consistent with federal law. We seek
comment on other ways to ensure that
universal service funds are sufficient to

cover costs and administrative
expenses. For example, in the event that
funds are insufficient to cover costs and
administrative expenses, should we
seek to collect additional funds and
postpone payments until sufficient
funds have been received? We also seek
comment on the potential impact that
any such proposal could have on fund
beneficiaries. Finally, we seek comment
on whether the Commission should
adopt rules or requirements governing
the investment practices and policies of
the Administrator. For example, should
we adopt requirements restricting USAC
investments to non-interest bearing
accounts or Treasury bills?

16. Administrative Procedures. We
seek comment on whether we should
codify certain USAC administrative
procedures in the Commission’s rules.
In the Schools and Libraries Fifth Report
and Order, 69 FR 55097, September 13,
2004, we directed USAC to identify all
Schools and Libraries program
procedures and we are currently
evaluating USAC’s list. As we discussed
in the Schools and Libraries Fifth Report
and Order, we are concerned about
recovery of funds disbursed after
applicants failed to follow USAC
administrative procedures. Certain
USAC procedures have since been
incorporated into the Commission’s
rules. This issue has not yet been raised
in the context of administrative
procedures related to contributions or in
the context of the High Cost, Low
Income, and Rural Health Care
programs. Under the Commission’s
rules, the Administrator may not “make
policy, interpret unclear provisions of
the statute or rules, or interpret the
intent of Congress.” To assist our
analysis, we will require USAC to file a
list of its administrative procedures for
the contributions process and the High
Cost, Low Income, and Rural Health
Care programs as an ex parte filing in
this proceeding, by September 19, 2005.
USAC’s administrative procedures may
involve collection or disbursement
policies and practices that affect
beneficiaries and service providers. We
believe that there is a fundamental
difference between ministerial errors
and intentional fraud, and that greater
clarity in USAC’s rules and procedures
will help reduce ministerial errors. We
seek comment on how a beneficiary’s
compliance or lack of compliance with
USAC non-codified administrative
procedures should be treated in the
auditing context. We are seeking
proposals from commenters as to
whether any of USAC’s procedures or
policies should be codified. We
anticipate that it will be useful to
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continue to evaluate whether other
USAC administrative procedures should
be codified into our rules. We ask that
commenters consider whether any
proposal for the Commission to codify
USAC administrative procedures, or
other proposals in this NPRM, would
facilitate or restrict the ability of the
administrator to perform its duties in a
flexible and responsive way.

17. Continuity of Operations. Federal
agencies are required to develop
continuity of operations (COOP) plans
to ensure that essential services will be
available in emergency situations.
Disruptions from a variety of sources,
including severe weather conditions,
can result in interruptions in services.
We seek comment on whether we
should adopt a rule to require USAC to
develop and maintain a COOP plan for
dealing with emergency situations. We
also seek comment on whether any
modifications to our rules are needed to
ensure that the Administrator can
continue to perform its mission-critical
functions in the event of an incident or
emergency situation. Commenters
should describe the pros and cons of
any proposals.

2. Performance Measures

18. We recognize that effective
program management requires the
implementation of meaningful
performance measures. Clearly
articulated goals and reliable
performance data allow the Commission
and other stakeholders to assess the
effectiveness of the USF programs and
to determine whether changes are
needed. The Commission is in the
process of compiling USF performance
measures, particularly for the Schools
and Libraries program and the High Cost
program, in order to comply with the
Office of Management and Budget
(OMB) Program Assessment Rating Tool
(PART) requirements. We seek comment
on additional performance measures
and goals that we can use to track
progress and efficiency for all the
universal service programs. Proposed
performance measures should be highly
relevant in measuring program value,
accomplishments, and results. We also
seek comment on whether we should
establish specific performance goals or
targets for the Administrator or for
participants in the USF programs. We
must be careful to measure only the
goals of the program and not stray
beyond our jurisdiction. Under the Act,
universal service is defined as an
“evolving level of telecommunications
services” that includes advanced
services. For the various USF programs,
we should focus on measuring access to
an evolving level of telecommunications

services in the performance measure
context.

19. The OMB’s PART guidance sets
forth three types of performance
measures: (1) outcome measures, (2)
output measures, and (3) efficiency
measures. Outcome measures ‘‘describe
the intended result from carrying out a
program or activity.” Output measures
describe the level of activity, such as
applications processed, number of
housing units repaired, or number of
stakeholders served by a program.
Efficiency measures capture a program’s
ability to perform its function and
achieve its intended results relative to
the resources expended. These
performance measurements should be
intrinsically linked to the purpose of the
program and the strategic goal to which
it contributes. The GAO has also
published a number of reports
addressing the use of performance
measures in the management of
government programs. We seek
comment on establishing the most
useful and valid outcome, output, and
efficiency measures for the USF and
each of its mechanisms, as well as the
administration of the program.
Commenters should address the
objectives of any recommended
performance measurements and goals.
Commenters should also discuss
whether we should revise our
information collection process,
including any of the forms applicable to
the USF mechanisms, in order to collect
sufficient information to measure the
performance of the programs and
identify potential areas for program
improvement.

20. E-Rate. We seek comment on
suitable outcome, output, and efficiency
measures for the E-rate program. In the
past, the Commission used the
percentage of public schools connected
to the Internet as a measure of the
impact of the E-rate program and its
success, and we seek comment on
continuing to use connectivity as a
measurement. As prescribed in section
254(h) of the Communications Act, the
statutory goal of the E-rate program is to
provide discounts to eligible schools
and libraries for educational purposes.
The Commission used this goal in
developing and submitting its prior
PART analysis to the OMB. We seek
comment on the value of continuing to
use this goal for the purposes of
measuring the impact of the E-rate
program. We seek comment on whether
we should also measure the
connectivity of libraries or private
schools. We seek comment on whether
alternative or supplemental goals may
be more appropriate than connectivity.
Universal service is an “evolving level

of telecommunications services” that
includes advanced services. We seek
comment on how we can take the
evolving level of services into account
in adopting performance measures. We
also seek comment on ways to measure
the extent to which broadband services
have been deployed to classrooms,
through the E-rate program. One
possibility for measuring the impact of
E-rate moneys on schools and libraries
would be to collect data on the use of
E-rate supported services. For example,
we could measure the number or
percentage of students that access the
Internet or the number or percentage of
teachers using supported services in
their classrooms. Likewise, we could
measure the number or percentage of
library patrons who use supported
services during a library visit. We seek
comment on relevant performance
measures for the E-rate program. We
note that the Department of Education
already collects information on the use
of the Internet in classrooms, but does
not collect information on broadband.
We do not want to expend resources for
a repetitious inquiry. We therefore seek
comment on how we should design
performance measurements to measure
broadband connectivity. Commenters
should also propose definitions of
“broadband” for our performance
measurements. We also seek comment
on how we can be sure to measure only
schools and libraries that get support
from the program, rather than measuring
all schools and libraries. Furthermore,
we seek comment on how the
Commission can determine which
schools currently have no connectivity
at all so that we can improve the
program by reaching these unconnected
schools.

21. We note that the U.S. Department
of Education uses performance
measures to evaluate the
implementation of the Enhancing
Education Through Technology (EETT)
program. The EETT program funds
initiatives that are designed to integrate
technology into classrooms in ways to
improve the academic achievement of
students. These performance measures
allow the Department of Education to
respond to Government Performance
and Results Act (GPRA) reporting
requirements. We seek comment on
whether these measures are instructive
for E-rate purposes.

22. We also seek comment on
meaningful ways to distinguish the
impact of E-rate funds from other
governmental and non-governmental
programs that support services or
facilities similar to the E-rate program.
Is there an effective way to isolate and
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measure the impact of the E-rate
program on schools and libraries?

23. We also seek comment on ways to
measure the efficiency and effectiveness
of the E-rate program. For example, we
could implement a measurement to
capture the cost in E-rate funds
disbursed per student or library patron.
We note that the timing of the
Commission’s and USAC’s processes
may be critical to schools and libraries.
Lengthy intervals for processing or
reviewing applications could have a
disruptive effect on the budget or
procurement schedule for schools or
libraries. Delay can complicate the
USAC application process for schools
and libraries, leading to ministerial
errors on subsequent applications,
complicating auditing, and undermining
our ability to combat waste, fraud, and
abuse. We seek comment on timing
issues that need improvement.
Commenters should discuss particular
deadlines that should be modified.
Should we create new deadlines for
Commission or USAC action in various
phases of the E-rate process? Should we
set deadlines for progressing from the
completion of an application to the
funding commitment decision letter
(FCDL), or for completion of appeals? In
submitting their responses and
proposals, commenters should focus on
the need, if any, to modify our
information collection processes, and
the burden any such modification
would place on stakeholders in the
program, particularly small entities.

24. High Cost, Rural Health Care, and
Low Income. We also seek comment on
adopting meaningful outcome, output,
and efficiency measures for the High
Cost, Rural Health Care, and Low
Income programs. Because these
mechanisms have different goals and
purposes than the E-rate program, we
expect to adopt different performance
measures and goals for each program.
We note that participants in each USF
mechanism may receive support from
other sources (e.g., loans from the
Department of Agriculture’s Rural
Utility Service or the Department of
Education) or may seek USF support for
only a portion of their
telecommunications needs. We seek
comment on whether and how we
should account for these factors in
crafting performance measurements for
each of the mechanisms so we can
evaluate the impact of each USF dollar
disbursed. Commenters should suggest
measures for each of the statutory goals
listed in section 254(b)(3) of the
Communications Act: “Consumers in all
regions of the Nation, including low-
income consumers and those in rural,
insular, and high cost areas, should

have access to telecommunications and
information services, including
interexchange services and advanced
telecommunications and information
services, that are reasonably comparable
to those services provided in urban
areas and that are available at rates that
are reasonably comparable to rates
charged for similar services in urban
areas.” We also seek comment on ways
to measure the efficiency of each
support mechanism. How do we best
determine whether the programs are
accomplishing the statutory goals in a
cost-effective manner? Relevant
performance measures for the Low
Income program may include the
percentage of eligible households that
receive low income support and
telephone subscribership rates for low
income consumers. We seek comment
on these suggestions and we request
commenters to submit alternative
proposals for performance measures.
Suitable performance measures for the
High Cost program may include
telephone subscribership in rural areas
(and comparing such rates to telephone
subscribership in urban areas) or the
comparability of rural and urban rates.
We seek comment on these possibilities
and request parties to submit alternative
proposals for performance measures.
Relevant performance measures for the
Rural Health Care program may
determine the comparability of rural
and urban rates, the number or
percentage of eligible rural health care
providers receiving USF support, and
the number of patients served by rural
health care providers participating in
the program. We seek comment on these
possibilities and request parties to
submit alternative proposals for
performance measures.

25. USF Administration. Finally, we
seek comment on establishing suitable
performance measurements for
evaluating the administration of the
USF program. Under the Commission’s
rules, the Administrator is responsible
for performing certain functions under
the Commission’s oversight. In
particular, the Administrator bills
contributors, collects USF contributions,
disburses USF moneys, and administers
the USF’s accounts and transactions.
When the Commission appointed the
permanent Administrator, we noted our
expectation that the Administrator
would perform its duties in an efficient,
effective, competitively neutral manner.
Although the Commission adopted
various reporting requirements
applicable to the Administrator, it did
not adopt metrics to measure the
Administrator’s performance of its
duties. Relevant performance measures

may include the number of applications
for USF support processed within a
particular period of time, the percentage
of applications rejected by the
Administrator for errors or other
reasons, the average number of days
required to process an application, the
accuracy of bills issued to contributors,
or the number of errors made in
disbursing funds to USF beneficiaries.
We seek comment on these possibilities
and request that commenters submit
alternative proposals. We also seek
comment on ways of measuring how
cost-effectively the Administrator
operates.

3. Program Management

26. We seek comment from all
interested parties on ways we can
improve the management,
administration, and oversight of the
USF programs, including the billing and
collection process and the process of
disbursing funds. We welcome input
from service providers, beneficiaries,
and others who have had experience
with the USF programs. We also seek
comment from other agencies and
governmental entities about their
experiences with program
administration and management that
may offer guidance in the context of the
USF programs. We seek comment on the
accessibility of our applications and
disbursement processes for persons with
disabilities. We recognize that our
efforts to improve USF management
may entail an administrative burden on
USF program participants, and we
invite comment on ways to achieve
more efficient administration and
management, while continuing our
efforts in deterring waste, fraud, and
abuse.

27. We seek comment on whether the
E-rate and Rural Health Care
distribution processes should more
closely track those of the High Cost and
Low Income programs. For example, we
could change our rules to use a formula
to distribute funds directly to schools
and libraries according to their size and
allow funds to be used in a more
flexible way, e.g., for communications-
related services and equipment, or
training on how best to use such service
and equipment, rather than requiring
applications that identify needed
services and equipment and their cost.
Would such a formulaic approach
further the goals of the program? Would
it create substantial additional
challenges? We believe that any changes
should not disadvantage stakeholders,
including private, parochial, rural, and
economically-challenged schools or
libraries. We seek comment on whether
a formulaic approach would
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disadvantage stakeholders of these
programs. We also seek comment on
whether a formulaic approach would
make detecting waste, fraud, and abuse
more difficult.

a. Application Process
(i) E-Rate

28. Under the Schools and Libraries
program, eligible schools, libraries, and
consortia that include eligible schools
and libraries, may receive discounts for
telecommunications services, Internet
access, and internal connections. The
schools and libraries support
mechanism is capped at $2.25 billion
annually; however, annual requests for
funds frequently exceed the annual cap.
Applicants may receive discounts
ranging from 20 to 90 percent of the
price of eligible services, based on
indicators of need, i.e., percentages of
students eligible for free or reduced
price lunch through the National School
Lunch Program, or a federally approved
alternative mechanism. In addition,
rural applicants receive enhanced
discounts, ranging from 25 to 90 percent
of the pre-discount price for the eligible
services.

29. The application process generally
begins with a technology assessment
and a technology plan. After developing
the technology plan, the applicant must
file the FCC Form 470 (Form 470) to
request discounted services such as
tariffed telecommunications services,
month-to-month Internet access, cellular
services, or paging services, and any
services for which the applicant is
seeking a new contract. The Form 470
must be posted on USAC’s schools and
libraries division Web site for at least 28
days. The applicant must then comply
with the Commission’s competitive
bidding requirements set forth in
§§54.504 and 54.511(a) of the
Commission’s rules. The applicant then
files the FCC Form 471 (Form 471), after
entering into agreements for eligible
services.

30. After receiving the Form 471,
USAC assigns a “funding request
number” to each request for discounted
services. USAC reviews the Form 471
and then, if the request is approved,
issues funding commitment decision
letters advising the applicants of the
discounts that the applicants will
receive under the rules. The FCC Form
486, Receipt of Service Confirmation
Form (Form 486), is filed after the
school or library begins to receive the
service from the vendor. The FCC Form
472, Billed Entity Applicant
Reimbursement (BEAR) Form may be
filed if the school or library needs
reimbursement of discounts due on

approved services for which it has paid
full price. Alternatively, the applicant
can pay only the non-discounted
portion of the bill and the vendor can
seek reimbursement from USAC by
filing the FCC Form 474, Service
Provider Invoice Form (Form 474).

31. Application Process. We seek
comment on the application process for
obtaining support from the schools and
libraries mechanism. In particular, we
seek proposals on ways to improve the
administration of the application
process while maintaining an effective
review system to ensure that USF
moneys are disbursed properly. We
invite suggestions for streamlining the
application process, such as shortening,
combining, or eliminating forms.
Commenters should discuss, for
example, whether we should streamline
applications for priority 1 services,
establish a different application cycle
for applicants with repeat requests, or
limit the current application form to
applicants seeking priority 2 services
and develop a simpler application
process for priority 1 services. We seek
comment on whether the burden on
applicants would be reduced by creating
a streamlined form for certain
circumstances and only requiring full
applications when changing technology
plan criteria or ordering new services. It
appears, based on the information we
have at this time that relatively few
instances of waste, fraud, and abuse
occur in requests for priority 1 services.
We tentatively conclude that we should
adopt a streamlined multi-year
application for priority one services.
Commenters should address whether
such a streamlined process may create
the potential for waste, fraud, and
abuse, and if so, how we can mitigate
such risk. We seek comment on whether
the complexity of the application
process leads some small schools and
libraries to choose not to participate in
the E-rate program. In addition, we seek
comment on whether the Administrator
should provide applicants and service
providers more, or less, information
regarding the status of applications and
if we should establish deadlines or
target dates for processing applications.
We note that there may be practical
limitations to establishing firm
deadlines for processing applications,
which are typically submitted in
batches. We ask commenters to consider
these concerns in their comments. We
also seek comment on suggestions for
using technology to improve the
application process, such as receiving
electronic-only notifications and status
reports. Commenters should discuss the
costs and benefits of alternative

proposals or modifications to the
current system.

32. The timing of various parts of the
USAC and Commission processes is
critical to schools and libraries, many of
which operate according to strict State
or municipal budget and procurement
schedules. When USAC or the
Commission cause delay, schools and
libraries can be thrown off their
mandated budget or procurement
schedules. This can have a significant
negative impact on schools’ and
libraries’ ability to achieve connectivity
goals. Sometimes delay can complicate
the USAC application process for
schools and libraries, leading to
ministerial errors on subsequent
applications, complicating auditing, and
undermining our ability to combat
waste, fraud, and abuse. What are the
timing and delay issues that the
Commission should address in this
proceeding? How can we improve
timing problems and delays? While the
dedicated staffs of USAC and the
Commission work hard, do USAC and
the Commission have adequate staff
resources to combat delay? Should we
create new deadlines for Commission or
USAC action in various phases of the E-
rate process? Current deadlines for
resolution of appeals are rarely met.
How can we improve? Should we set
deadlines for particular phases of the
USAC and Commission process, such as
deadlines for progressing from the
completion of an application to FCDL,
or for completion of appeals at the
Commission?

33. We seek comment on what
guidance, if any, we should provide to
define a completed application for E-
rate money. We note that, since the
inception of the program, parties have
experienced problems with meeting the
requirement to submit a complete
application during the filing window.
The Administrator has rejected
applications that were not complete,
including applications that were not
signed. We seek comments on what
rules, if any, we should adopt to provide
clarity to program applicants. In
addition, we seek comment on whether
to establish minimum processing
standards with which the Administrator
must comply (e.g., requiring the
Administrator to verify that the
applicant’s technology plan was signed
by an authorized entity). We note that
failure to sign an application may
implicate law enforcement activity, as
well as the enforcement of the
Commission’s governing rules.

34. Competitive Bidding. We seek
comment on modifying our current
rules requiring competitive bidding. In
particular, we request commenters to
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submit alternative proposals or
suggestions for improving our
competitive bidding rules to ensure that
program participants obtain the best
value for USF support provided. We
seek comment on whether to limit the
obligation to issue a competitive bid
should apply only to applications above
a particular dollar value threshold.
Would this be an appropriate way to
balance administrative burdens on
applicants with the need for competitive
bids? We seek comment on the process
for establishing and administering the
eligible services list. We seek comment
on the pilot on-line eligible products list
that USAC established pursuant to a
Commission order, and whether this
project has materially streamlined or
simplified the application process.
Commenters should discuss ways to
handle the list of eligible services in a
more administratively efficient way,
while at the same time ensuring that
USF moneys are provided only for
eligible services. Commenters should
also discuss whether we should publish
service life, or depreciation, guidelines
for equipment. In addition, we seek
comment on how the E-rate technology
planning process can be reviewed in
accordance with other federal
technology planning requirements. We
also seek comment on whether the Good
Samaritan E-rate program policy is an
efficient method of disbursing funds.

35. Forms. Commenters should
discuss the Forms 470, 471, 472, 473,
474, 486, and 498 and address whether
more or less information should be
required on these forms, if any of these
forms could be consolidated or
eliminated, and if any other forms
would be helpful. We seek comment on
whether the Form 470 facilitates the
competitive bidding process, and
whether our rules should continue to
require this form and its public
disclosure. We seek comment on
whether forms can be combined in an
effort to improve the process, e.g.,
combining the Form 472 and Form 474.
We note that the Bureau is proposing
revisions to the Forms 472, 473, and 474
in order to combat waste, fraud, and
abuse. We seek comment on the
certification requirements in the E-rate
forms. Specifically, commenters should
discuss whether we should revise the
Form 473, so that the applicant paying
on an installment plan would be
required to certify that, as of the time of
the final invoice payment, all of the
services covered by the invoice or
invoices had been provided. In addition,
commenters should discuss how we can
ensure that the certifications by the
applicant and the service provider in

the Form 472 are executed
independently. Commenters should also
discuss whether we should add a
signature requirement to the Form 474.
We also seek comment on whether any
of these forms should be optional.

36. Timing of Application Cycle.
Commenters should address whether we
should better synchronize the
application and disbursement process
with the planning and budget cycles of
the schools and libraries benefiting from
this program. For example, the
instructions to the Form 471 state:
“Provide the number of students eligible
for the National School Lunch Program
(NSLP) as of the October 1st prior to the
filing of this form, or use the most
current figure available.” Commenters
should discuss whether this date for
data, October 1st or the most current, is
reasonable, or if a different date should
be used. We seek comment on whether
there are inconsistencies between
Commission rules (or USAC procedures)
and state or municipal rules, including
state or municipal procurement rules.
Commenters should discuss ways to
reconcile any such inconsistencies. We
seek comment on whether an annual
application cycle is necessary or
whether it would be more efficient to
permit multi-year application cycles.
Commenters should address the costs
and benefits of an annual cycle or multi-
year cycle.

37. Service Providers and
Consultants. We seek comment on the
process as it pertains to service
providers and consultants. We
specifically seek comment on whether
we should establish certain criteria,
such as quality standards or standards
of conduct, for participating service
providers and consultants. Adopting
quality standards or standards of
conduct for service providers and
consultants could help deter waste,
fraud, and abuse by, for example,
ensuring program participants maintain
effective procedures for complying with
our rules. In addition, we seek comment
on whether we should impose specific
standards or a certification process for
consultants for E-rate and consultants
used by other USF beneficiaries.
Commenters should also discuss any
other measures we should adopt to deter
fraudulent actions by service providers
or consultants. Commenters should
discuss the costs and benefits for any
proposal submitted.

(ii) High Cost

38. The High Cost support mechanism
provided approximately $3.4 billion in
support in fiscal year 2004. Under the

statute and the Commission’s rules, only
Eligible Telecommunications Carriers

(ETGs) may receive High Cost support.
Under section 214(e) of the Act, a state
commission can designate a common
carrier as an ETC for a service area
designated by the state commission. An
ETC is eligible for universal service
support and must offer the services
supported by universal service support
mechanisms using its own facilities or
a combination of its own facilities and
resale of another carrier’s services. In
addition, the ETC must advertise the
availability of such services.

39. The High Cost support mechanism
is made up of five components: high
cost loop support, local switching
support, interstate access support,
forward-looking, or model, support for
non-rural carriers, and interstate
common line support (ICLS) for rate-of-
return carriers. A telecommunications
carrier seeking High Cost support for the
first time must do the following: (1)
obtain a service provider identification
number (SPIN) by using Form 498, (2)
obtain ETC status and submit a copy of
the ETC designation order to USAGC, (3)
submit line count information, (4) have
a valid certification on file, and (5)
submit the Forms 499—-A and 499-Q, in
which the carrier reports interstate and
international end user
telecommunications revenue.

40. We seek proposals from
stakeholders on ways to improve the
High Cost program application process
and participation by reducing or
eliminating the administrative burden
on carriers. Commenters also should
discuss whether we should permit High
Cost carriers to file annual, biannual, or
triennial applications for support to
provide for a more efficient
administration of the High Cost program
while minimizing the burden on
carriers. Because support levels may
change from year to year, a multi-year
process, with annual true-ups and filing
revisions, could cause administrative
burdens on the Administrator and the
carriers. If we adopt a multi-year
application process, should we make it
mandatory? If not, should we require
carriers that opt for a multi-year process
to retain the same level of support over
the multi-year term, without an
opportunity for true-up?

41. We seek comment on whether any
rule changes are needed to permit the
High Cost support mechanism to
operate in a more efficient and effective
manner while ensuring that USF
moneys are used for their intended
purpose. Should we adopt forms in lieu
of the “Line Count Sample Letters”
available on USAC’s Web site? Is there
additional information we should
collect from carriers to prevent waste,
fraud, and abuse? We also seek
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comment on whether the Commission
should adopt additional standards or
deadlines (applicable either to carriers
or the Administrator) to ensure more
efficient management of this program.
Commenters should discuss the costs
and benefits of alternative proposals or
suggestions. We note that our rules
pertaining to the High Cost support
mechanism are contained in both part
36 and part 54 of the Commission’s
rules. We seek comment on whether we
should modify our rules to consolidate
all High Cost program rules in a single
section.

42. High Cost Loop Support. We seek
comment on whether we should modify
the administrative process for
participating in the High Cost Loop
support mechanism. Specifically, we
seek comment on whether we should
modify the timing and the content of the
reporting requirements imposed on
High Cost companies for the purpose of
administering the High Cost loop
support mechanism. Local exchange
carriers (LECs) receiving this support
are required to submit certain
investment and expense data, including
line count information, to NECA on July
31 of each year for participation in the
High Cost loop support mechanism.
Non-rural High Cost carriers must
submit updated data quarterly. Rural
High Cost carriers may voluntarily
submit updated data. Currently, NECA
processes the information and performs
the necessary calculations, but does not
provide the supporting documentation
to USAC. Does this lack of supporting
information impede auditing efforts? We
seek comment on whether investment
and expense information should be
submitted to USAC in addition to or
instead of NECA. We also seek comment
on whether we should revise or clarify
the calculation of line count
information; for example, should we use
an average annual line count instead of
an end-of-year line count? In addition,
we seek comment on whether we
should make the voluntary update
filings requirement mandatory, or
eliminate this requirement altogether.
We also seek comment on whether we
should harmonize the filing dates and
requirements so that rural and non-rural
companies are subject to the same
deadlines and billing requirements.

43. High Cost loop support and local
switching support are based on an
incumbent LEC’s costs at the study area
level. Rural carriers submit line count
information at the study area level. We
also seek comment on whether we
should revise § 36.611 of our rules,
which describes the data collection
requirements applicable to High Cost
carriers. Commenters should discuss

whether revisions to NECA’s data
collection form are needed in order to
accomplish the goals of the program.
Finally, we seek comment on whether
we should modify the quarterly
reporting requirement for rural High
Cost LECs in whose service area a
competitive ETC has initiated service
and reported line count data. These
LECs must update their line count data
quarterly (but not the investment and
expense data). We invite comments and
proposals on what measures we can
implement to balance the filing burden
on High Cost companies with our need
for information to run the program.

44. Local Switching Support. We seek
comment on the administrative process
pertaining to the Local Switching
Support mechanism, including the
timing of and scope of the information
submitted by program beneficiaries to
administer this program. A cost
company serving fewer than 50,000
lines must submit the Form LSSc, an
average schedule company serving
fewer than 50,000 lines must submit the
Form LSSa. We seek comment on these
forms. We seek comment on whether we
should shorten, combine, revise, or
eliminate these forms. Commenters
should discuss whether we should
revise § 54.301 of the Commission’s
rules to limit projected growth in
accounts based on actual past
performance. In addition, commenters
should discuss any other revisions to
the LSS data collection form and
whether the quantity and timing of
information requested is appropriate.
The Commission’s rules require
incumbent LECs receiving Local
Switching Support to provide data to
the Administrator by October 1st of each
year. We seek comment on this process
and specifically on the deadlines for
submitting Local Switching Support
data. We seek comment on whether
carriers should receive a pro-rated
portion of LSS, if the LSS information
is filed late. We also seek comment on
whether we should adopt rules to
ensure the accuracy and reliability of
these data. We seek suggestions for
improving the process while at the same
time promoting measures to ensure that
Local Switching Support is used for
appropriate purposes.

45. Interstate Access Support. Only
price cap carriers or competitive LECs
serving in the area of a price cap carrier
are eligible for Interstate Access
Support. Price cap carriers must submit
information on line counts, revenue
information, UNE zone rates and UNE
zone maps, and carrier certification.
Line counts are the number of lines
served within each price cap LEC study
area in which it serves. We seek

comment on the application process, the
timing and scope of the information
carriers must file, and whether we
should impose greater or lesser
reporting requirements on participants.
We seek comment on whether we can
administer Interstate Access Support
with less information than we currently
collect and still ensure that funds are
used appropriately.

46. Forms. Applicants for funds from
each of the universal service support
mechanisms must comply with various
certification requirements. Generally,
these consist of statements certifying
that information provided on the forms
themselves are accurate and complete,
and that funds received will be used for
their intended purpose. We invite
comment on whether the certification
language in existing forms that must be
submitted by applicants are sufficient to
ensure that funds are used in their
intended manner, in the absence of
waste, fraud, and abuse. Would
additional forms or modified language
in existing forms further protect the
high-cost universal service support
mechanisms against waste, fraud, and
abuse? We request that commenters
propose specific additional certification
language they believe would further
these goals, along with an explanation
why the current certification language is
insufficient. We also seek comment on
the administrative burden (particularly
on rural and small entities) of any
proposed new forms and certifications.

(iii) Low Income

47. The Low Income program
provided approximately $800 million to
carriers in fiscal year 2004 in order to
promote subscribership among people
of limited means. Only ETCs are eligible
to receive Low Income support. In our
Lifeline/Link-Up Report and Order, 69
FR 34590, June 22, 2004, we observed
that only one-third of the households
currently eligible for Lifeline/Link-Up
assistance actually subscribe to this
program. In that proceeding, we
expanded the eligibility criteria and
adopted federal certification and
verification procedures to minimize
potential abuse of these programs. We
also adopted outreach guidelines to
target low income consumers more
effectively.

48. The Lifeline program reimburses
carriers for discounting low income
consumers’ monthly telephone bills.
This program allows low income
consumers to save up to $10.00 per
month on their telephone bills. Low
income consumers living on tribal lands
may qualify for additional monthly
discounts ranging from $30.25 to
$35.00. The Link-Up program
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reimburses carriers for providing
discounted connection charges to
eligible low income consumers.
Qualifying consumers are eligible to
save up to 50 percent on installation
fees (not to exceed $30). Low income
consumers living on tribal lands may
qualify for a discount of up to an
additional $70.

49. We seek comment on the process
for participating in the Low Income
support mechanism. In particular, we
seek comment on whether we should
revise the information requested and the
frequency of carrier submissions.
Carriers must submit the FCC Form 497,
Lifeline and Link-Up Worksheet (Form
497), for reimbursement. In the Form
497, carriers report the number of
Lifeline and Link-Up customers served,
for each tier of support. This form must
be submitted quarterly, by April 15th,
July 15th, October 15th, and January
15th of each year. Commenters should
discuss whether we should simplify the
application process to require annual or
semi-annual reporting instead of
quarterly reporting. Low income rules
appear in both part 54 and part 36 of our
rules. We also seek comment on
whether we should consolidate the Low
Income rules. In addition, we invite
comments and proposals on what
measures we can implement to balance
the filing and advertising burdens on
companies with low income end users
with our need for information to run the
program effectively.

50. Forms. Applicants for funds from
each of the universal service support
mechanisms must comply with various
certification requirements. Generally,
these consist of statements certifying
that information provided on the forms
themselves are accurate and complete,
and that funds received will be used for
their intended purpose. We invite
comment on whether the certification
language in existing forms that must be
submitted by applicants for funds from
the low income support mechanism are
sufficient to ensure that funds are used
in their intended manner, in the absence
of waste, fraud, and abuse. Would
additional forms or modified language
in existing forms further protect the low
income universal service support
mechanisms against waste, fraud, and
abuse? We request that commenters
propose specific additional certification
language they believe would further
these goals, along with an explanation
why the current certification language is
insufficient. We also seek comment on
the administrative burden (particularly
on rural and small entities) of new
forms and certifications.

(iv) Rural Health Care

51. In the Rural Health Care program,
eligible health care providers apply for
discounts on telecommunications
services, in a procedure similar to that
for the schools and libraries. The Rural
Health Care support mechanism
provided approximately $18 million
thus far to carriers in fiscal year 2003.
The program reimburses carriers that
“provide telecommunications services
which are necessary for the provision of
health care services in a State, including
instruction relating to such services, to
any public or nonprofit health care
provider that services persons who
reside in rural areas in that State at rates
that are reasonably comparable to rates
charged for similar services in urban
areas in that State.” This design ensures
that health care providers in rural areas
obtain the benefits of the Internet and
telecommunications through universal
service support. Rural health care
providers often use rural health care
support to implement telemedicine
programs, i.e., medical treatment
supported by advanced
telecommunications services and
information services. Telemedicine
programs allow rural health care
providers to consult with specialists in
an effective manner. Carriers are not
required to be ETCs to participate in this
program; all Internet service providers
and common carriers may participate,
including interexchange carriers. This
program is capped at $400 million per
year.

52. We seek comment on ways to
improve and streamline the application
process. Currently, health care providers
must file the FCC Form 465, Description
of Services Requested and Certification
Form and the FCC Form 466, Funding
Request and Certificate Form. We seek
comment generally on these forms.
Commenters should address whether
more or less information should be
required on these forms and whether
any of the forms could be consolidated
or eliminated, and whether any other
forms would be helpful. We tentatively
conclude that we should adopt a
streamlined multi-year application for
rural health care providers. Our
experience suggests that few problems
of waste, fraud, and abuse exist in the
Rural Health Care program. Commenters
should discuss whether adopting multi-
year applications would raise significant
waste, fraud, and abuse concerns in this
program. We seek comment on whether
the current application process deters
participation, particularly by small
health care providers. In addition,
commenters should discuss the
feasibility of using additional

automation in the administrative
process; for example, requiring the
Administrator to e-mail commitment
letters instead of using traditional
methods such as the U.S. Postal Service
to notify applicants of funding
decisions.

53. Forms. Applicants for funds from
each of the universal service support
mechanisms must comply with various
certification requirements. Generally,
these consist of statements certifying
that information provided on the forms
themselves is accurate and complete,
and that funds received will be used for
their intended purpose. We invite
comment on whether the certification
language in existing forms that must be
submitted by applicants for funds from
the rural health care support mechanism
are sufficient to ensure that funds are
used in their intended manner, in the
absence of waste, fraud, and abuse.
Would additional forms or modified
language in existing forms further
protect the rural health care universal
service support mechanisms against
waste, fraud, and abuse? We request that
commenters propose specific additional
certification language they believe
would further these goals, along with an
explanation why the current
certification language is insufficient. We
also seek comment on the
administrative burden (particularly on
rural and small entities) of new forms
and certifications.

b. USF Disbursements

54. We seek comment on whether we
should adopt rules to better ensure that
the disbursement process is
administered in an efficient, effective,
and competitively neutral manner.
Commenters should discuss whether
experience has shown that the
Administrator disburses the correct
amount of funds in a timely manner. We
seek any suggestions for improving the
disbursement process. Specifically, we
seek comment on whether we should
establish deadlines or performance
targets to ensure that beneficiaries get
the support for which they qualify in a
timely manner. USAC’s disbursement
process varies slightly depending on the
mechanism: for High Cost and Low
Income, USAC disburses one amount to
each carrier participating in the program
each month; for the Schools and
Libraries and Rural Health Care
programs, USAC disburses amounts
based on invoices received from the
program participants. We seek comment
on whether we should establish a single
uniform system for disbursing USF, and
whether such a single disbursement
method is feasible, given the many
differences among the USF programs.
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We seek comment on whether we need
to modify our rules to address program-
specific disbursement issues, such as
strengthened procedures to help
effectuate the E-rate carry-over rule. For
example, are there rules we should
adopt to ensure full use of the $2.25
billion annual cap for the E-rate
program? Commenters should discuss
whether the current system results in
efficient, effective, competitively neutral
administration of the programs. We seek
comment on whether experience shows
that the amounts disbursed are accurate,
and if not, suggestions for ways to
improve such accuracy. We seek
comment on whether we should adopt
criteria or provide guidance for the
Administrator’s review of invoices for
the E-rate and Rural Health Care
programs. We understand that some
beneficiaries have asserted that the
Administrator sometimes denies
payment on submitted invoices even
though the original application had
been approved. Would specific criteria
or guidance help the invoice review
process?

55. We seek comment on whether the
existing disbursement process for the
High Cost program should be revised.
The High Cost support mechanism
provided approximately $3.4 billion in
support in fiscal year 2004. As currently
structured, the High Cost program
disburses approximately $300 to $325
million per month. USAC issues one
payment, generally by electronic
transfer, for each carrier for all universal
service payments for which it is eligible.
The disbursement amount is posted on
USAC’s website approximately five days
before disbursement, which is the
carrier’s notification of the
disbursement amount. USAC sends a
remittance statement to the carriers on
the last day of each month. Commenters
should discuss whether the
Administrator should provide
additional notification to the carriers.
We seek comment on whether we
should adopt rules to provide for true-
ups of amounts disbursed. Amounts
paid to carriers under Local Switching
Support and Interstate Common Line
Support components of High Cost are
based on forecasts and are subject to
true-up. USAC compares the actual
costs, submitted by carriers twelve
months after the end of the year, to the
projected costs. Currently, we have no
rules limiting the level of a carrier’s
projections and carriers can
overestimate or underestimate their
accounts. We seek comment on whether
we should require that data be
submitted earlier in order to facilitate
the true-ups. Commenters should also

address whether, as part of the true-up
process, carriers should pay interest on
the difference between projected and
actual amounts if the projected amounts
exceed actual amounts.

56. USAC issues one monthly
payment, generally by electronic
transfer, for all Low Income universal
service discounts provided two months
earlier. The disbursement amount is
posted on USAC’s website
approximately five days before
disbursement, which is the carrier’s
notification of the disbursement
amount. USAC bills companies that
receive Low Income support (Lifeline,
Link-Up, and Toll Limitation Service)
and have a negative disbursement
amount for any given month. So-called
“negative disbursement”” amounts can
occur when USAC conducts a true-up
between a company’s projected support
amount and the actual support claimed,
or when a company revises its previous
support claims, resulting in adjustments
to a carrier’s support payments. We seek
comment on whether our Form 497
should be revised in order to reduce the
likelihood of negative disbursement
amounts, which are, in effect, an
interest free loan to the carrier. We seek
comment on whether carriers should be
charged interest on the negative
disbursement amount. USAC estimates
Low Income payments on a quarterly
basis, based on the percentage growth in
total support claimed by all carriers over
the previous quarters, and applies this
factor to the amount of support the
carrier received in the most recent
quarter. The disbursements are based on
a rolling average of the payments made
to that carrier over the previous twelve
months. The carrier data submission,
filed fifteen days after the end of a
quarter, is used to true-up payments. We
seek comment on whether we should
revise this disbursement procedure and
if so, how.

57. We seek comment on whether we
should simplify or streamline the four-
level discount process for Lifeline and
Link-Up, or if additional levels would
be appropriate. Tier 1 is equal to the
incumbent ETC’s federal tariffed SLC.
Tier 2 is an additional $1.75. Tier 3 is
equal to one-half the amount of state-
mandated Lifeline support or one-half of
any Lifeline support provided by the
carrier, up to $1.75 per month. Tier 4 is
additional federal Lifeline support of up
to $25 per month for eligible residents
of tribal lands. There are additional
discounts for low income residents on
tribal lands; Enhanced Lifeline, Link-
Up, and other universal service-related
programs that are targeted specifically
toward tribal lands.

58. We also seek comment on whether
we should revise the current Rural
Health Care disbursement process. The
disbursement process for the Rural
Health Care program is similar to the
process for the E-rate program. We seek
comment on whether we should adopt
rules to better ensure that the
disbursement process is administered in
an efficient manner.

c. Contributions Process

59. We seek comment on whether to
adopt any rules clarifying or improving
the contributions process to ensure the
Administrator collects sufficient funds.
The Form 499-A sets forth the
information that carriers must submit so
that the Administrators of the USF and
other funds can calculate and assess
contributions. Beginning March 14,
2001, the Commission modified its
reporting requirements to require
carriers to file not only the annual Form
499-A, but also a quarterly worksheet,
FCC Form 499-Q), with the interstate
and international revenues from the
previous period. Currently, USAC bases
a carrier’s universal service obligation
on the carrier’s projected collected
revenue rather than its historical gross-
billed revenue. USAC uses the revenue
information provided on the Quarterly
Worksheets to determine each carrier’s
universal service contribution on a
quarterly basis, with a yearly true-up
using the Annual Worksheet. USAC
then bills carriers each month, based on
their quarterly contribution amount.
Carriers must pay their contribution by
the date shown on the invoices. A
carrier’s failure to file the worksheets or
submission of inaccurate or untruthful
information ‘“may subject the
contributor to the enforcement
provisions of the Act and any other
applicable law.” We seek comment on
whether we should modify or
streamline the current contribution
process. We seek comment on whether
to adopt criteria for the Administrator to
follow for making projections or
forecasts, and if so, what criteria would
be appropriate. Commenters should
address the pros and cons of any
proposals.

d. Periodic Review of Program
Management

60. We seek comment on whether we
should adopt rules requiring periodic
review of the administration and
management of the USF. Commenters
should discuss whether a triennial
review, such as we have for the Local
Competition rules, would be useful or
whether such reviews should occur at
different time intervals.
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B. Oversight of the USF

61. In this proceeding, we are not
trying to find problems after they occur
(and thus, seek to recover improperly
disbursed funds in some cases years
after disbursement), but we are trying to
prevent problems from occurring in the
first place. We recognize, however, that
strong oversight procedures are needed
because the application review process
can never be perfect. In moving forward
to strengthen audits and oversight over
the program, we are informed by the
lessons of prior review efforts and
investigations. We are particularly
focused on preventing a recurrence of
past problems.

62. In paragraphs 69 to 99 of the
NPRM, we consider whether to
strengthen our oversight of the high
cost, low income, schools and libraries,
and rural health care universal service
support mechanisms. In particular, we
seek comment on adopting a targeted
audit requirement to ensure program
integrity and to detect and deter waste,
fraud, and abuse. We generally seek
comment on ways in which our
oversight goals may be achieved through
specific changes to various stages of the
application and funding process. We
invite parties to address whether and
how our specific goals can be met by the
changes discussed and to suggest other
ways to further these goals. We note that
many of these issues were addressed in
the context of the schools and libraries
universal service support mechanism.
As a result, we specifically invite parties
to comment on the ways our goals and
methods for protecting the high cost,
low income, and rural health care fund
mechanisms from waste, fraud, and
abuse should replicate or differ from
those previously adopted with regard to
the schools and libraries universal
service support mechanism.

1. Independent Audits

63. Since the inception of the E-rate
program, schools and libraries have
been subject to audits to determine
compliance with the program rules and
requirements. The Commission’s rules
authorize the Administrator to conduct
audits of all beneficiaries, as well as
contributors to the USF. Audits are a
tool for the Commission and USAC, as
directed by the Commission, to ensure
program integrity and to detect and
deter waste, fraud, and abuse. Because
audits may provide information
showing that a beneficiary or service
provider failed to comply with the
statute or Commission rules applicable
during a particular funding year, audits
can reveal instances in which universal
service funds were improperly

disbursed or used in a manner
inconsistent with the statute or the
Commission’s rules.

64. Audits and investigations have
uncovered issues ranging from poor
program design (e.g., problems with
technology plans and problems with
program rules) to improper use of funds,
including intentional efforts to defraud
the program by some unscrupulous
actors. In each case in which fraud has
occurred, the Commission has debarred
or proposed debarment based on
Department of Justice convictions. In
these cases, the parties pled guilty or
were convicted of a variety of offenses,
such as imposing the entire cost of the
goods and services on USAC, submitting
materially false and fraudulent invoices
to USAGC, and trying to persuade school
officials not to reveal evidence to
Commission auditors. The
Commission’s OIG has identified
instances of rule violations and has
recommended recovery of universal
service moneys. Likewise, USAC has, at
our direction, maintained an audit
program that has involved more than
201 audits of participants in the E-rate
program and USAC audits of more than
100 participants in the other USF
support mechanisms. In some cases,
beneficiaries have self-identified
compliance problems and proactively
disclosed these to USAC or the
Commission. For the E-rate program,
approximately $1.14 billion in funds
provided to beneficiaries have been
subjected to an audit. To date, USAC
has recovered a total of approximately
$7.6 million for all violations of
Commission rules. Recovery of $4.5
million is subject to pending appeals
and recovery of $19.5 million is still
under review. We have not yet
determined whether program rules were
or were not violated and whether
recovery is warranted for these funds.
These efforts have also led to
recommended recovery of $6,243,223
for the High Cost support mechanism,
$392,536 for the Low Income support
mechanism, and $49,348 for the Rural
Health Care support mechanism. The
recommended recovery amounts are
small in comparison to the more than
$31 billion in funds disbursed since
1997, demonstrating that the great
majority of E-rate, High Cost, Low
Income, and Rural Health Care program
recipients follow our rules and have not
engaged in fraud. Nonetheless, even a
situation that results in 0.67 percent of
our funds being recovered as improperly
disbursed represents a weakness in the
operation of the programs, which needs
to be corrected. We will be aggressive in
correcting this problem. Conversely, we

believe that USAC, OIG, and
independent auditing processes may
waste government money if they are
unnecessarily repetitious, or
inefficiently designed or executed.

65. E-Rate Beneficiary Audits. With
this in mind, we seek comment on
whether the Commission should
institute a targeted independent audit
requirement to further safeguard the E-
rate program against potential
misconduct, including waste, fraud, and
abuse. Specifically, we seek comment
on whether the Commission should
require some recipients of E-rate
funding to obtain an annual
independent audit evaluating
compliance with the statute and the
Commission’s rules. Many schools and
libraries already obtain annual
independent audits to comply with the
Single Audit Act. Commenters should
address whether, or under what
conditions, the anticipated costs
associated with targeted audits of
program beneficiaries would outweigh
the benefits of enhanced oversight of the
universal service fund. For example, are
post-disbursement audits even
appropriate where the cost of the audit
would approach or exceed the amount
of universal service support
disbursement?

66. We specifically seek comment on
the costs and burdens that an
independent audit requirement would
have on smaller beneficiaries. For
example, would an independent audit
requirement deter the smaller schools
and libraries from applying for
discounts from the fund? Moreover,
because the cost of such an audit could
exceed the total discounts received by
some applicants, any benefit of the E-
rate program may be erased quickly by
a burdensome audit requirement. We
seek comment on whether the audit
requirement should apply only to
recipients that receive a relatively large
amount of support or benefits from the
program. What should the threshold be?
For example, we could impose a
requirement that any school or library
that receives $3 million or more in
discounts in any funding year, or a total
of $3 million or more over a consecutive
three-year period, must undergo an
annual audit. We note that, based on
data from Funding Year 2002, an annual
$3 million threshold would ensure
independent audit coverage of at least
25 percent of E-rate funds disbursed;
combining an annual $3 million
threshold with a $3 million triennial
threshold would ensure independent
audit coverage of more than 50 percent
of E-rate funds disbursed. Should the
same threshold apply to both schools
and libraries, and service providers?
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67. In addition, we seek comment
how such audits should be funded.
Should schools, libraries, and service
providers that are subject to an annual
independent audit pay the costs for an
auditor to evaluate their compliance
with Commission rules and the Act?
Alternatively, we could require USAC to
procure the services of an independent
auditor to perform the audits in
accordance with generally accepted
government auditing standards
(GAGAS). In such a scenario, the costs
of the independent audits would be
borne by the USF itself, and therefore
recovered through the collections
process. We note that many participants
in the USF may have internal auditors
on staff who could perform these audits.
The Commission’s rules require audits
of USF beneficiaries to comply with
GAGAS. These standards allow for
entities to hire independent auditors to
perform audit work, but they also allow
(with certain safeguards) employees of
the entity to perform independent
audits. We seek comment on whether
allowing internal auditors and other
staff to perform reviews or audits would
satisfy the need for strong oversight.

68. We seek comment on the scope
and methodology of an annual
independent audit. We note that our
efforts to combat waste, fraud, and
abuse must distinguish between
intentional fraud and ministerial error.
Our audits, penalties, and application
process must recognize the fundamental
difference between intentional fraud
and ministerial error. While minimizing
ministerial error is important, such
errors are far different from fraud. In
fact, the complicated nature of our
applications and the presence of USAC
rules that are not published contribute
to ministerial errors. Should the auditor
evaluate compliance with Commission
rules in order to determine potential
noncompliance? Should USAC and the
Commission recover improperly
disbursed funds? Should our audits try
to distinguish between intentional
fraud, negligence, and unintentional
ministerial errors? Parties
recommending such an approach
should offer a definition of “ministerial
error”’ and provide examples.
Commenters recommending this
approach should also discuss whether
compliance with certain administrative
procedures, such as filing or application
deadlines and requirements, provide a
degree of certainty to all parties,
including the fund Administrator. We
seek comment on whether our audits
should be limited to compliance with
Commission rules or whether and under
what circumstances the audits should

include compliance with USAC
administrative policies and practices.
Commenters should discuss whether
compliance with unpublished USAC
administrative policies and practices
should be included in the audit. In
addition, we seek comment on whether
government auditing standards, which
require, inter alia, that independent
auditors obtain a sufficient
understanding of internal controls that
the entity uses to ensure compliance
with Commission rules that are material
to the subject matter to plan the
engagement, should be applied during
the audit. Are auditors properly trained
or have beneficiaries experienced
auditors who do not properly
understand the program rules? Have
auditors wasted time or resources
because the audit is improperly
designed, improperly accomplished, or
because auditors do not adequately
understand the program rules? How
much does it cost a school or library in
terms of money and staff hours to
comply with various types of audits?
We seek comment on whether we
should limit auditing so that one entity
is not audited more than once for a
given program year, so that one entity is
not audited by USAC, and independent
auditor, and/or the OIG for the same
application. Should the auditor evaluate
the sufficiency of the audited entity’s
internal controls that the entity uses to
ensure compliance with Commission
rules as part of its examination into the
audited entity’s compliance? We
generally seek comment on other
standards that should be imposed for
carrying out such audits. For example,
because the primary purpose of the
audit is to evaluate compliance with the
statute and program rules, should
auditors be required to perform a
“compliance attestation” in accordance
with government auditing standards?
Why or why not? We invite proposals
on the mechanics of administering an
independent audit program.
Commenters should discuss ways to
avoid repetitious or inefficient audits. In
addition, we seek comment on whether
USAC should provide audit reports to
audited entities, and, if so, whether
USAC should be required to provide the
audit report within a particular period
of time, after the audit is concluded.

69. We seek comment on whether the
current structure of E-rate audits is
appropriate to the program. Some
schools indicate that E-rate audits are
more intense and require them to
expend more resources than do audits
for the federal Title I educational
program, which is a substantially larger
program involving far more government

money. How can we improve the
process?

70. Rural Health Care, Low Income,
and High Cost Beneficiary Audits. We
seek comment on whether the current
audit structure for the Rural Health
Care, Low Income, and High Cost
programs is appropriate to the programs.
How can we improve the auditing
process for these programs? As we note
above in the E-rate context, our efforts
to combat waste, fraud, and abuse must
distinguish between intentional fraud
and ministerial error. Our audits,
penalties, and application process must
recognize the fundamental difference
between intentional fraud and
ministerial error. Should the auditor
evaluate compliance with Commission
rules in order to determine potential
noncompliance? Should USAC and the
Commission recover improperly
disbursed funds? Should our audits try
to distinguish between intentional
fraud, negligence, and unintentional
ministerial errors? Parties
recommending such an approach
should offer a definition of “ministerial
error”’ and provide examples.
Commenters recommending this
approach should also discuss whether
compliance with certain administrative
procedures, such as filing or application
deadlines and requirements, provide a
degree of certainty to all parties,
including the fund Administrator. We
seek comment on whether our audits
should be limited to compliance with
Commission rules or whether and under
what circumstances the audits should
include compliance with USAC
administrative policies and practices.
Commenters should discuss whether
compliance with unpublished USAC
administrative policies and practices
should be included in the audit. We
seek comment on whether we should
limit auditing so that one entity is not
audited more than once for a given
program year, so that one entity is not
audited by USAC, an independent
auditor, and/or the OIG for the same
application. Should the auditor evaluate
the sufficiency of the audited entity’s
internal controls that the entity uses to
ensure compliance with Commission
rules as part of its examination into the
audited entity’s compliance? We
generally seek comment on other
standards that should be imposed for
carrying out such audits. For example,
because the primary purpose of the
audit is to evaluate compliance with the
statute and program rules, should
auditors be required to perform a
“compliance attestation” in accordance
with government auditing standards?
Why or why not? We invite proposals
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on the mechanics of administering an
independent audit program.
Commenters should discuss ways to
avoid repetitious or inefficient audits. In
addition, we seek comment on whether
USAC should provide audit reports to
audited entities, and, if so, whether
USAC should be required to provide the
audit report within a particular period
of time, after the audit is concluded.

71. We seek comment on whether, in
order to improve our oversight capacity
to guard against waste, fraud, and abuse,
and ensure funds are used for
appropriate purposes, our rules should
require independent audits of recipients
of funds (i.e., service providers) from the
High Cost, Low Income, and Rural
Health Care programs. We specifically
seek comment on whether recipients of
funds from any or all of these support
mechanisms should be required to
undergo an independent audit
requirement, and, if so, whether only
recipients above a particular threshold
should be subject to this requirement.
For example, we could require
independent audits for any entity
obtaining more than $3 million in USF
support in a particular fiscal year. We
note that for the High Cost program,
approximately 15 percent of the study
areas, I.e., 292 study areas, received $3
million or more in High Cost support for
fiscal year 2004. Establishing an audit
requirement at this threshold would
ensure coverage for about 69 percent of
the High Cost fund for 2004. With
respect to Rural Health Care, only two
service providers have received $3
million or more in a given year since the
inception of the program. We recognize
that the cost of independent audits
could outweigh the benefits in cases
where USF recipients only receive a
small amount of support. We seek
comment on the costs and benefits of
any independent audit program,
particularly the potential paperwork
and other costs imposed on rural
carriers and small entities. We seek
comment on the scope and methodology
of these audits. Similar to the E-rate
context, we seek comment on whether
the auditor should evaluate compliance
with Commission rules in order to
determine potential noncompliance
(and whether USAC and the
Commission should recover improperly
disbursed funds). Do the costs of an
audit outweigh the benefits of enhanced
oversight of the universal service fund?
Should such audits be performed at the
recipients’ expense? If not, we seek
comment on whether recipients should
be required to reimburse USAC or the
Commission for the cost of the audit, or

to pay other penalties, in the event that
waste, fraud, and abuse are discovered.

72. We seek comment on the
estimated costs of audits of these other
mechanisms. Should we impose
identical audit requirements for each
USF program? If not, what audit
requirements, if any, should we impose
on each program? For example, the
Rural Health Care program has
historically disbursed a fraction of the
amount of the Schools and Libraries and
High Cost mechanisms. Should we
require rural health care providers to get
audits only if the total disbursements to
a particular provider reach a certain
level? What should the audit threshold
be for beneficiaries of each fund
mechanism? Should there be different
independent audit requirements or
thresholds for fund recipients (e.g., rural
health care participants) and
participating service providers? We seek
comment on the impact of any rule on
small entities. We also seek comment on
alternatives that might provide
assurances of program integrity
consistent with the goals of improving
program operation, ensuring a fair and
equitable distribution of benefits, and
preventing waste, fraud, and abuse.

73. We seek comment on whether we
should automatically sunset any
independent audit requirement we may
ultimately adopt. For example, we could
sunset any measures automatically after
a three-year period or we could review
any independent audit requirement after
a specific period of time.

74. Contributor Audits. In addition to
considering whether we should require
audits of USF program beneficiaries, we
seek comment on whether our rules
should require independent audits of
contributors to the universal service
fund. Pursuant to § 54.707 of the
Commission’s rules, USAC has the
authority to audit contributors and
carriers reporting data. In addition to
such audits, our Enforcement Bureau
regularly investigates contributor filings
to ensure compliance with our rules. In
addition to these existing procedures,
we seek comment on whether we
should establish an independent audit
program for contributors modeled on
the Single Audit Act or some other
independent audit program (e.g.,
independent audits used for the
securities industry). Would the benefits
of ensuring that contributors pay their
full amount of USF support justify the
costs of such a program? Should we
establish a threshold for triggering a
contributor audit (e.g., require
independent audits only for carriers
contributing $100 million or more in a
particular fiscal year)? A $100 million
threshold for auditing contributors

would ensure audit coverage for about
60 percent of the total contributions to
the fund. If the Commission were to
adopt an independent audit requirement
for contributors to the Universal Service
Fund, what additional rules or
requirements (if any) should be adopted
to ensure rigorous but fair audits?
Finally, should we require contributors
to pay for the audits on their own, or
would using USF moneys be more
appropriate?

75. We seek comment as to whether
we should model any independent audit
requirement we apply to participants in
the USF on the requirements contained
in the Single Audit Act and the OMB’s
implementing guidance. We seek
comment on whether we should
prohibit parties who fail to comply with
any independent audit requirement
from receiving any USF moneys until
such audit is satisfactorily completed.
We seek comment on whether we
should adopt rules requiring audited
entities to prepare and submit a plan for
corrective action addressing all audit
findings.

76. We seek comment on whether any
independent audit requirement we
adopt for beneficiaries or contributors
should include an audit opinion
concerning the sufficiency of an audited
entity’s internal controls over
compliance and other areas of concern
to us in our policy making role. We seek
comment on whether we should adopt
additional criteria beyond those
established in government auditing
standards for selecting an auditor, e.g.,
competitive bids.

2. Document Retention Requirements
for Recipients of Funds From the High
Cost, Low Income, and Rural Health
Care Mechanisms

77.In the Schools and Libraries Fifth
Report and Order, we concluded that
specific recordkeeping requirements not
only prevent waste, fraud and abuse, but
also protect applicants and service
providers in the event of vendor
disputes. In that order, we adopted a
requirement that applicants and service
providers retain all records related to
the application for, receipt and delivery
of discounted services for a period of
five years after the last day of service
delivered for a particular funding year.
We found that a five-year record
retention requirement would facilitate
improved information collection during
the auditing process and will enhance
the ability of auditors to determine
whether applicants and service
providers have complied with program
rules.

78. We seek comment on whether we
should adopt document retention rules
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for all of the USF mechanisms that are
consistent with the amended schools
and libraries rule adopted in the Schools
and Libraries Fifth Report and Order.
We recognize that, because the high cost
and low income programs do not
precisely mirror the application and
competitive bidding process in the
schools and libraries program, different
document retention requirements might
be needed for each support mechanism.
For the high cost and low income
support mechanisms, we invite
comment on the length of time that
records relating to the receipt or
delivery of services should be
maintained by the beneficiary and/or
service provider. We are not proposing
document retention requirements for
individual participants in the Low
Income program. We solicit comment on
the types of documents that would be
sufficient to demonstrate compliance
with the rules pertaining to the high
cost and low income programs. For
example, we seek comment on the types
of records (such as billing and
engineering) used to develop year end
counts of total working loops and total
working USF loops, as required for High
Cost Loop support. We seek comment
on a reasonable record retention period
for such documents. We also seek
comment on whether we should revise
the document retention rules for the
rural health care mechanism. Should we
specify minimum document retention
requirements?

79. In the Schools and Libraries Fifth
Report and Order, we clarified that
schools, libraries, and service providers
remain subject to both random audits
and to other audits and or investigations
to examine an entity’s compliance with
the statute and the Commission’s rules.
These audits and investigations may be
initiated at the discretion of the
Commission, the Commission’s OIG,
USAG, or another authorized
governmental oversight body. Similarly,
§54.619(c) of the Commission’s rules
subjects health care providers to random
compliance audits. The Schools and
Libraries Fifth Report and Order also
concluded that failing to comply with
an authorized audit or other
investigation, such as failing to retain
records or failing to make available
required documentation, would
constitute a rule violation that may
warrant recovery of universal service
moneys that were previously disbursed
for the time period for which such
information is being sought. We invite
comment on whether recipients of funds
from the High Cost, Low Income, and
Rural Health Care universal service
support mechanisms (i.e., service

providers and carriers) should be
subject to comparable requirements.

3. Administrative Limitations Period for
Audits or Other Investigations by the
Commission or USAC of Recipients of
Funds From the High Cost, Low Income,
and Rural Health Care Support
Mechanism

80. In this section, we seek comment
on the establishment of an
administrative limitations period in
which the Commission or USAC will
determine that a violation has occurred
among recipients of funds from the high
cost, low income, and rural health care
universal service support mechanisms.
We believe that establishing a general
policy in this area is in the public
interest because it would provide these
USF support mechanism participants
with some certainty of the time within
which an audit or further review of
funding may occur.

81. In the Schools and Libraries Fifth
Report and Order, we indicated our
preference for a limitation on the
timeframe for audits or other
investigations “in order to provide
beneficiaries with certainty and closure
in the E-rate applications and funding
processes.” We established a policy
that, for administrative efficiency, the
time frame for such inquiry should
match the record retention
requirements, and accordingly, we
announced that any inquiries to
determine whether or not statutory or
rule violations exist with be initiated
and completed within a five-year period
after final delivery of service for a
specific funding year. We stated that
conducting inquiries within five years
struck an “appropriate balance between
preserving the Commission’s fiduciary
duty to protect the fund against waste,
fraud and abuse and the beneficiaries’
need for certainty and closure in their
E-rate application processes.”

82. We seek comment on whether a
similar five-year standard for initiating
and concluding audits and
investigations is appropriate for
recipients of funds from the high cost,
low income, and rural health care
universal service support mechanisms.
Similarly, we seek comment on whether
a five-year period is appropriate for
seeking adjustment of a contribution
obligation to make the correct
contribution amount to the USF. Many
E-rate beneficiaries are public
institutions. In these cases, the money
needed to comply with audits and to
maintain services when funds are
unexpectedly delayed or denied comes
from taxpayers and is part of a lengthy
and complex budgeting process. If
schools and libraries must account for

the fact that an unintentional clerical
error many years in the past may require
them to disgorge E-rate funds, the
system will work very inefficiently. For
this reason, we believe that we must
balance our duty to investigate fraud
with E-rate beneficiaries’ legitimate
need for finality, which they have with
other government programs. In the
Schools and Libraries Fifth Report and
Order, we found that the public interest
ordinarily is not served by seeking to
recover funds associated with statutory
or rule violations when the
administrative costs of seeking recovery
outweigh the dollars subject to recovery.
We seek comment on this conclusion,
and whether and in what circumstances
pursuit of recovery of funds might be in
the public interest even where the
potential recovery amounts are small in
relation to the audit or investigation
costs. We also seek comment on
whether to adopt a rule for the high
cost, low income, and rural health care
support mechanisms that requires
recovery of the full amount disbursed in
situations in which there is a pattern of
rule or statutory violations, but the
specific individual violations
collectively do not require recovery of
all disbursed amounts.

3. Recovery of Funds

83. We seek comment on whether to
establish specific rules or criteria to
address instances in which a USF
beneficiary may not have used moneys
in accordance with program rules. We
seek comment on whether, consistent
with the conclusions in the Schools and
Libraries Fifth Report and Order,
amounts disbursed from the High Cost,
Low Income, and Rural Health Care
support mechanisms in violation of the
statute or Commission rule must be
recovered in full. In addition, we seek
comment on whether additional rules or
criteria are necessary to ensure a fair,
transparent fund recovery process for all
USF mechanisms. Are there instances in
which violations of Commission rules
undermine statutory requirements or
substantive policy goals of the USF
programs, but may not rise to the level
of waste, fraud, or abuse? Should funds
be recovered for ministerial or clerical
errors? In addition, we seek comment on
whether and under what circumstances
a beneficiary may retain an
overpayment if, for some reason, USAC
has either mistakenly disbursed an
amount in excess of that which the
entity is allowed under our rules, or has
disbursed an erroneous amount as a
result of violations of administrative
procedures. Where disbursement of
funds is warranted under the statute and
rules, but an erroneous amount has been
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disbursed, should the amount of funds
that may be recovered be limited to the
difference between what the beneficiary
is legitimately allowed under the statute
and our rules and the total amount of
funds disbursed to the beneficiary or
service provider? Finally, we seek
comment on whether we should adopt
a rule providing for an administrative
hearing before the issuance of a letter
seeking recovery of funds from the High
Cost, Low Income and Rural Health Care
support mechanisms.

4, Measures To Deter Waste, Fraud, and
Abuse

84. The Schools and Libraries
program is capped at $2.25 billion;
however, requests for funds have
historically far exceeded the annual cap.
Thus, waste, fraud, or abuse of this
program harms those schools and
libraries who cannot receive their
discount requests due to insufficient
resources. In 2003, the Task Force on
the Prevention of Waste, Fraud, and
Abuse suggested a ceiling on the total
amount of funding that an applicant can
request. We seek comment on whether
such a cap would be an effective
measure of deterring waste, fraud, and
abuse. If so, parties should explain how
and describe the costs and benefits of
any such approach. We seek comment
on whether the concern raised by the
USAC Task Force could be addressed
through some measure other than an
additional cap. We also seek comment
on whether USAC should publicize
“best practices” for E-rate program
applicants. In addition, we seek
comment on whether modifying the
competitive bidding rules (e.g., by
requiring a minimum of three bids)
would be an effective measure for
deterring waste, fraud, and abuse. For
example, where an applicant received
only one bid, would additional review
be warranted to ensure that the bid is
not inflated, and if so, what level of
review would be appropriate? We are
concerned that obtaining three or more
bids may be particularly difficult in
rural areas. We are also concerned that
obtaining three bids for small projects or
for Priority One telecommunications
services may be impractical in many
cases, even for urban and suburban
schools and libraries. If we require a
minimum of three bids we may
therefore exclude many rural schools
and libraries, and many small projects
and telecommunications services from
the program. In order to avoid such an
outcome, we ask commenters to address
how a multiple bid requirement would
be an effective deterrent against waste,
fraud, and abuse and whether the costs
of imposing additional rules in this

regard would outweigh the benefits. We
also seek comment on what rules should
be adopted, if any, to ensure that USF
moneys are used efficiently and are not
wanted by, for example, applicants
seeking to “gold plate” their supported
services or seeking services or
equipment beyond what they reasonably
need or can use. Should we establish
more detailed guidance about what is or
is not supported under the E-rate
program? Should we establish
maximum prices for particular services
or equipment?

85. Recently, the Commission adopted
measures to protect against waste, fraud,
and abuse in the administration of the
E-rate program. In the Schools and
Libraries Fifth Report and Order, the
Commission stated that subsequent
applications from beneficiaries that
have violated the statute or rules in the
past will be subject to greater review,
such as enhanced obligations to provide
additional documentary evidence
demonstrating current compliance with
all applicable requirements. We seek
comment on whether we should adopt
specific rules governing higher scrutiny
for previous rule violators; for example,
should we require specific reports or set
performance goals for these
beneficiaries? We seek comment on
requirements, if any, that we should
apply to the Administrator’s conduct of
heightened review of E-rate program
participants. Commenters should
discuss whether we should adopt
criteria for service providers or require
additional information from applicants.
Commenters should discuss whether we
should adopt rules or guidelines for
when USAC should stop payments or
processing applications as a result of
suspected program violations. What
threshold would be appropriate to
trigger such an action? What would be
the appropriate point for USAC to
resume payments or processing
applications?

86. Measures to Prevent Waste, Fraud,
and Abuse in the High Cost, Low
Income, and Rural Health Care
Programs. We seek comment on
whether we should adopt specific rules
governing higher scrutiny for previous
rule violators in these three programs.
Should we require specific reports or set
performance goals for these
beneficiaries? We also seek comment on
whether USAC should publicize “best
practices” for these program
participants. We specifically seek
comment on ways to improve our
oversight of the High Cost program.
Commenters should discuss ways we
can improve carriers’ incentives for
efficiency. Commenters should also
address the state certification process

and our oversight of costs not directly
related to providing
telecommunications services.
Commenters should discuss whether we
should require additional information
from High Cost program participants in
order to prevent waste, fraud, and
abuse.

87. Additionally, we seek comment
on ways we can deter waste, fraud, and
abuse in the Low Income program.
Commenters should discuss whether we
should revise our rules to require
carriers to provide additional
documentation, showing the number of
Lifeline subscribers for which they
claim reimbursement. We also seek
comment on whether we should revise
our rules to require carriers seeking Low
Income or High Cost support for serving
tribal members residing on a reservation
to provide additional information to
demonstrate that each customer is a
tribal member and resides on tribal
lands.

88. Finally, we seek comment on
ways to deter waste, fraud, and abuse in
the Rural Health Care program. We also
seek to ensure USF moneys are used
efficiently and not in a wasteful manner
in the Rural Health Care program by, for
example, requesting goods or services
that are not reasonably needed.
Commenters should discuss whether we
should establish a cap on Rural Health
Care support. Commenters should
address how we can verify whether the
program beneficiary is providing rural
health care that is eligible for
reimbursement under program rules.
Commenters are encouraged to propose
specific language or rules (including
possible enforcement mechanisms) that
would further our goal of ensuring that
funds received from the high cost, low
income, schools and libraries, and rural
health care programs are used in an
appropriate manner.

5. Other Actions To Reduce Waste,
Fraud, and Abuse

89. We seek comment on whether we
should further protect the schools and
libraries, high cost, low income, and
rural health care universal service
support mechanisms by adopting a rule
specifically prohibiting recipients from
using funds in a wasteful, fraudulent, or
abusive manner. It is important that
these proposed rules have sufficient
specificity for beneficiaries and
contributors to understand their
obligations. If we adopt a general rule,
applicants may not have adequate
notice of what behavior is prohibited by
our rules. Would such a rule enhance
the effectiveness of any future
enforcement efforts relating to the
discovery of waste, fraud, and abuse?
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Commenters should discuss the
necessity and appropriate scope of such
of rule. Should it apply only to
intentional acts of fraud, waste, and
abuse, or should it incorporate instances
when applicants or recipients recklessly
or negligently use funds in an
inappropriate manner? In addition, we
seek comment on whether we should
define waste, fraud, and abuse in our
rules.

90. USAC has implemented controls
for the Schools and Libraries support
mechanism to ensure application
validity and prevent inaccurate data
entry. USAC also has data validation
procedures for the High Cost, Low
Income, and Rural Health Care
programs. We seek comment on whether
we should adopt specific rules to
require USAC to implement application
validity controls for all USF programs.
Under our rules, USAC has the
authority to conduct compliance audits
of beneficiaries of the schools and
libraries fund. USAC conducts audits of
schools and libraries with its own staff
and also retains independent auditors to
conduct these audits. Under USAC’s
procedures, if the audit indicates a rule
violation, USAC attempts to recover the
funds from E-rate beneficiaries or
service providers, as required in the
Schools and Libraries Fifth Report and
Order. We seek comment on ways that
USAC can better facilitate this process
and transfer the matter to the
Commission for enforcement action in a
timely manner. USAC also conducts
audits of High Cost, Low Income, and
Rural Health Care beneficiaries and
contributors.

91. We seek comment on whether we
should revise the debarment rule to
make it more effective against
individuals and other entities, such as
corporations. The current debarment
rules apply only to the E-rate program.
The Commission’s rules provide for
automatic suspension and initiation of
debarment proceedings against persons
convicted of, or held civilly liable for,
the commission or attempted
commission of fraud and other similar
offenses “arising out of activities
associated with or related to the schools
and libraries support mechanism.” To
date, the Commission has debarred four
parties for defrauding the schools and
libraries program. We seek comment on
ways to inform schools and libraries of
the list of debarred parties. Commenters
should discuss ways schools and
libraries can reduce their vulnerability
to predatory contractors. We also
believe that the Commission should
establish a more aggressive way to
inform schools and libraries when
contractors are debarred. Many schools

and libraries find it very difficult to find
the debarment list today. How should
we improve the situation? Should we
also inform schools and libraries when
a contractor is under investigation? How
do we allow schools and libraries to
take steps to reduce their vulnerability
to predatory contractors without
violating the rights or prejudging parties
under investigation? We seek comment
on whether as part of our registration
process we should require contractors to
waive any right to confidentiality they
may have during an investigation.
Should the Commission or USAC draft
a list of best and worst practices to assist
beneficiaries in reducing fraud? We seek
comment on whether we should adopt
debarment rules applicable to the High
Cost, Low Income, and Rural Health
Care mechanisms. If so, should the
debarment rules be modeled on the
debarment rule applicable to the E-rate
program, should we adopt mechanism-
specific debarment rules, or should we
model our debarment rules for any or all
of the programs, including the E-rate
program, on the government-wide non-
procurement debarment regulations? We
note that we have initiated a proceeding
to consider, among other things,
changes to our E-rate program
debarment rules. We incorporate that
record into this proceeding and ask
parties to refresh the record to account
for their experience since that time. In
the Second Report and Order, 68 FR
36931, June 20, 2003, we asked whether
we should adopt the proposed
government-wide debarment rules then
pending. Final government-wide rules
were subsequently adopted in 2003.
Commenters discussing the government-
wide debarment rules should ensure
their comments address these final
rules. We also seek comment on
whether we should broaden the scope of
our debarment rules to encompass
entities that have been found guilty of
civil and criminal violations beyond
those associated with our universal
service programs or entities that have
shown to have engaged in a clear
pattern of abuse of our rules. We also
seek comment on whether we should
adopt sanctions other than debarment
for violations in all USF programs.
Commenters should discuss what type
of sanctions would be appropriate, and
identify any appropriate distinctions
among the universal service programs.
For example, should we reduce an E-
rate beneficiary’s discount level for a
limited number of years for repeated
violations?

92. We tentatively conclude that we

should establish more aggressive
sanctions and debarment procedures

and disclosures in all USAC programs.
There should be a range of sanctions
available to us for violations in all
USAC programs. What types of
sanctions should we employ? We also
believe that sanctions should be
appropriate to the violation. Sanctions
should reflect the fundamental
difference between isolated incidents of
unintentional ministerial error and
committing criminal fraud. What
sanctions should we apply to clerical
mistakes versus intentional fraud? One
specific idea we seek comment on is
whether we should be able to reduce an
E-rate beneficiary’s discount level for a
limited number of years as a sanction
for repeated violations rather than
imposing a fine, especially for public
institutions. We seek comment on
whether the Commission or USAC
should create a list of best and worst
practices to assist beneficiaries to
reduce fraud. This list would give
examples to schools and libraries that
would help them identify a good
contractor and a good application, and
to avoid predatory contractors and risky
application practices.

93. We continue to remain committed
to rapidly detecting and addressing
potential misconduct, and ensuring that
universal service funds are used in the
absence of waste, fraud, and abuse. We
seek comment generally on other
measures that would further these goals
by deterring the inappropriate use of
funds received from the various
universal service support mechanisms.
We invite commenters to propose
mechanism-specific measures as well as
measures that would apply to applicants
or recipients of any of the various
support mechanisms. Commenters
should specify the manner in which
their proposals would further protect
the universal service support
mechanisms from waste, fraud, and
abuse.

II1. Procedural Matters

A. Initial Regulatory Flexibility Analysis

94. As required by the Regulatory
Flexibility Act of 1980, as amended, 5
U.S.C. 604, the Commission has
prepared an Initial Regulatory
Flexibility Analysis (IRFA) for this
NPRM, of the possible significant
economic impact on a substantial
number of small entities by the policies
and rules proposed in this NPRM. The
IRFA is in Appendix A. Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
NPRM. The Commission will send a
copy of the NPRM, including this IRFA,
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to the Chief Counsel for Advocacy of the
Small Business Administration. In
addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

B. Paperwork Reduction Act Analysis

95. This Notice of Proposed
Rulemaking and Further Notice of
Proposed Rulemaking does not contain
information collection requirements
subject to the Paperwork Reduction Act
0f 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified “information
collection burden for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

C. Ex Parte Presentations

96. These matters shall be treated as
a “‘permit-but-disclose”” proceeding in
accordance with the Commission’s ex
parte rules. Persons making oral ex
parte presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one or two
sentence description of the views and
arguments presented in generally
required. Other requirements pertaining
to oral and written presentations are set
forth in § 1.1206(b) of the Commission’s
rules.

D. Comment Filing Procedures

97. Pursuant to §§1.415 and 1.419 of
the Commission’s rules, interested
parties may file comments on or before
October 18, 2005, and reply comments
on or before December 19, 2005. All
filings must be addressed to the
Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554. One
(1) courtesy copy must be delivered to
Warren Firschein at Federal
Communications Commission,
Telecommunications Access Policy
Division, Wireline Competition Bureau,
445 12th Street, SW., Room 5-B442,
Washington, DC 20554; e-mail:
warren.firschein@fcc.gov; one (1)
courtesy copy must be delivered to Mika
Savir at Federal Communications
Commission, Telecommunications
Access Policy Division, Wireline
Competition Bureau, 445 12th Street,
SW., Room 5-B448, Washington, DC
20554; e-mail: mika.savir@fcc.gov; and
one (1) copy to Best Copy and Printing,
Inc. (BCPI), 445 12th Street, SW., Room
CY-B402, Washington, DC 20554.

Customers may contact BCPI through its
Web site: http://www.bcpiweb.com, by
e-mail at fcc@bcpiweb.com, by
telephone at (202) 488—5300 or (800)
378-3160, or by facsimile at (202) 488—
5563.

98. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. Comments filed through the
ECFS can be sent as an electronic file
via the Internet to http://www.fcc.gov/e-
file/ecfs.html. If multiple docket or
rulemaking numbers appear in the
caption of this proceeding, commenters
must transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing instructions
for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov,
and should include the following words
in the body of the message, ““get form
<your e-mail address>.” A sample form
and directions will be sent in reply.

99. Parties who choose to file by
paper must file an original and four
copies of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding,
commenters must submit two additional
copies for each additional docket or
rulemaking number. All filings must
contain the docket or rulemaking
number that appears in the caption of
this proceeding.

100. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). The Commission’s contractor,
Natek, Inc., will receive hand-delivered
or messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

101. Commercial overnight mail
(other than U.S. Postal Service Express
Mail and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743. U.S. Postal Service
first-class mail, Express Mail, and
Priority Mail should be addressed to 445
12th Street, SW., Washington, DC
20554.

102. Filings and comments are also
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
Copies may also be purchased from the
Commission’s duplicating contractor,
BCPI, 445 12th Street, SW., Room CY-—
B402, Washington, DC 20554.
Customers may contact BCPI through its
Web site: www.bcpiweb.com, by e-mail
at fcc@bcpiweb.com, by telephone at
(202) 488-5300 or (800) 378-3160, or by
facsimile at (202) 488—-5563.

103. For further information regarding
this proceeding, contact Warren
Firschein, Attorney Advisor,
Telecommunications Access Policy
Division, Wireline Competition Bureau
at (202) 418-0844, or
warren.firschein@fcc.gov or Mika Savir,
Attorney Advisor, Telecommunications
Access Policy Division, Wireline
Competition Bureau, (202) 418-0384, e-
mail: mika.savir@fcc.gov.

104. In addition to filing comments
with the Secretary, a copy of any
Paperwork Reduction Act (PRA)
comments on the information
collection(s) contained herein should be
submitted to Judith B. Herman, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLoonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503 via the Internet
to Kristy_L._LaLonde@omb.eop.gov or
by fax to (202) 395-5167.

Initial Regulatory Flexibility Analysis
(Notice of Proposed Rulemaking)

105. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities by the policies and rules
proposed in the Notice of Proposed
Rulemaking and Further Notice of
Proposed Rulemaking (NPRM). Written
public comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
NPRM. The Commission will send a
copy of this NPRM, including this IRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA).
In addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

1. Need for, and Objectives of, the
Proposed Rules

106. In the NPRM, we seek comment
on ways to further protect the high cost,
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low income, schools and libraries, and
rural health care universal service
support mechanisms from waste, fraud,
and abuse. Specifically, we seek
comment on whether, so as to improve
our oversight capacity to guard against
waste, fraud, and abuse, our rules
should require audits of recipients of
funds from the high cost, low income,
schools and libraries, and rural health
care programs, and audits of
contributors to the universal service
fund. We also seek comment on whether
to adopt document retention rules for all
of the universal service fund
mechanisms that are consistent with the
rules pertaining to participants in the
schools and libraries support
mechanism. In addition, the NPRM
seeks comment on whether to establish
an administrative limitations period in
which the Commission or USAC will
determine that a violation has occurred
among recipients of funds from the high
cost, low income, and rural health care
universal service support mechanisms
that is consistent with the rules
pertaining to participants in the schools
and libraries support mechanism.

107. Additionally, we seek comment
on ways to improve the management,
administration, and oversight of the
universal service fund, including the
process for applying of universal service
support, the disbursement process, the
billing and collection process, issues
relating to the Universal Service
Administrative Company (USAC), and
performance measures and goals for
assessing and managing the universal
service programs.

2. Legal Basis

108. The legal basis for the NPRM is
contained in sections 1, 4, 201 through
205, 214, 254, 303(r), and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154, 201-205,
214, 254, 303(r), and 403, and §1.411 of
the Commission’s rules, 47 CFR 1.411.

3. Description and Estimate of the
Number of Small Entities to Which
Rules May Apply

109. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms “small business,” “small
organization,” and “‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A small
business concern is one which: (1) Is
independently owned and operated; (2)

is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide,
there are approximately 1.6 small
organizations. The term ‘“‘small
governmental jurisdiction” is defined as
“governments of cities, towns,
townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.” As of 1997,
there were about 87,453 governmental
jurisdictions in the United States. This
number includes 39,044 county
governments, municipalities, and
townships, of which 37,546
(approximately 96.2 percent) have
populations of fewer than 50,000, and of
which 1,498 have populations of 50,000
or more. Thus we estimate the number
of small governmental jurisdictions
overall to be 84,098 or fewer.

110. The Commission has determined
that the group of small entities possibly
directly affected by the proposed rules
herein, if adopted, includes eligible
schools and libraries and the eligible
service providers offering them
discounted services, including
telecommunications service providers,
Internet Service Providers (ISPs) and
vendors of internal connections. Further
descriptions of these entities are
provided below. In addition, the
Universal Service Administrative
Company is a small organization (non-
profit) under the RFA. It does not
constitute a substantial number of such
entities, and we believe that
circumstances triggering the new
reporting requirement will be limited
and that the requirement does not
constitute a significant economic impact
on that entity.

a. Schools and Libraries

111. As noted, “small entity” includes
non-profit and small governmental
entities. Under the schools and libraries
universal service support mechanism,
which provides support for elementary
and secondary schools and libraries, an
elementary school is generally “a non-
profit institutional day or residential
school that provides elementary
education, as determined under state
law.” A secondary school is generally
defined as “‘a non-profit institutional
day or residential school that provides
secondary education, as determined
under state law,”” and not offering
education beyond grade 12. For-profit
schools and libraries, and schools and
libraries with endowments in excess of
$50,000,000, are not eligible to receive
discounts under the program, nor are

libraries whose budgets are not
completely separate from any schools.
Certain other statutory definitions apply
as well. The SBA has defined for-profit,
elementary and secondary schools and
libraries having $6 million or less in
annual receipts as small entities. In
Funding Year 2 (July 1, 1999 to June 20,
2000) approximately 83,700 schools and
9,000 libraries received funding under
the schools and libraries universal
service mechanism. Although we are
unable to estimate with precision the
number of these entities that would
qualify as small entities under SBA’s
size standard, we estimate that fewer
than 83,700 schools and 9,000 libraries
might be affected annually by our
action, under current operation of the
program.

b. Telecommunications Service
Providers

112. We have included small
incumbent local exchange carriers in
this RFA analysis. A “small business”
under the RFA is one that, inter alia,
meets the pertinent small business size
standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
local exchange carriers are not dominant
in their field of operation because any
such dominance is not “national” in
scope. We have therefore included small
incumbent carriers in this RFA analysis,
although we emphasize that this RFA
action has no effect on the
Commission’s analyses and
determinations in other, non-RFA
contexts.

113. Incumbent Local Exchange
Carriers (LECs). Neither the Commission
nor the SBA has developed a size
standard for small incumbent local
exchange services. The closest size
standard under SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 1,310
incumbent carriers reported that they
were engaged in the provision of local
exchange services. Of these 1,310
carriers, an estimated 1,025 have 1,500
or fewer employees and 285 have more
than 1,500 employees. Consequently,
the Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by the rules and policies
adopted herein.

114. Competitive Local Exchange
Carriers (CLECs), Competitive Access
Providers (CAPs) and ““Other Local
Exchange Carriers.” Neither the
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Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to providers of
competitive exchange services or to
competitive access providers or to
“Other Local Exchange Carriers.” The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 563
companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Of these 563 companies, an
estimated 472 have 1,500 or fewer
employees and 91 have more than 1,500
employees. In addition, 35 carriers
reported that they were “Other Local
Exchange Carriers.” Of the 37 “Other
Local Exchange Carriers,” an estimated
36 have 1,500 or fewer employees and
one has more than 1,500 employees.
Consequently, the Commission
estimates that most providers of
competitive local exchange service,
competitive access providers, and
“Other Local Exchange Carriers” are
small entities that may be affected by
the rules and policies adopted herein.
115. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to the
Commission data, 281 companies
reported that their primary
telecommunications service activity was
the provision of payphone services. Of
these 281 companies, an estimated 254
have 1,500 or fewer employees and 27
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of IXCs are
small entities that may be affected by
the rules and policies adopted herein.
116. Wireless Service Providers. The
SBA has developed a small business
size standard for wireless small
businesses within the two separate
categories of Paging and Cellular and
Other Wireless Telecommunications.
Under both SBA categories, a wireless
business is small if it has 1,500 or fewer
employees. According to the
Commission data, 1,761 companies
reported that they were engaged in the
provision of wireless service. Of these
1,761 companies, an estimated 1,175
have 1,500 or fewer employees and 586
have more than 1,500 employees.
Consequently, the Commission

estimates that most wireless service
providers are small entities that may be
affected by the rules and policies
adopted herein.

117. Private and Common Carrier
Paging. In the Paging Third Report and
Order, 62 FR 16004, April 3, 1997, we
developed a small business size
standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. An auction of Metropolitan
Economic Area licenses commenced on
February 24, 2000, and closed on March
2, 2000. Of the 985 licenses auctioned,
440 were sold. Fifty-seven companies
claiming small business status won. At
present, there are approximately 24,000
Private-Paging site-specific licenses and
74,000 Common Carrier Paging licenses.
Also, according to Commission data,
379 carriers reported that they were
engaged in the provision of either
paging or messaging services or other
mobile services. Of those, the
Commission estimates that 373 are
small, under the SBA-approved small
business size standard.

c. Internet Service Providers

118. Internet Service Providers. The
SBA has developed a small business
size standard for Internet Service
Providers (ISPs). ISPs “provide clients
access to the Internet and generally
provide related services such as web
hosting, web page designing, and
hardware or software consulting related
to Internet connectivity.” Under the
SBA size standard, such a business is
small if it has average annual receipts of
$21 million or less. According to Census
Bureau data for 1997, there were 2,751
firms in this category that operated for
the entire year. Of these, 2,659 firms had
annual receipts of under $10 million,
and an additional 67 firms had receipts
of between $10 million and
$24,999,999. Consequently, we estimate
that the majority of these firms are small
entities that may be affected by our
action. In addition, limited preliminary
census data for 2002 indicate that the
total number of internet service
providers increased approximately five
percent from 1997 to 2002.

d. Vendors of Internal Connections

119. The Commission has not
developed a small business size
standard specifically directed toward
manufacturers of internal network
connections. The closest applicable
definitions of a small entity are the size
standards under the SBA rules
applicable to manufacturers of “Radio
and Television Broadcasting and
Communications Equipment” (RTB) and
“Other Communications Equipment.”
According to the SBA’s regulations,
manufacturers of RTB or other
communications equipment must have
750 or fewer employees in order to
qualify as a small business. The most
recent available Census Bureau data
indicates that there are 1,187
establishments with fewer than 1,000
employees in the United States that
manufacture radio and television
broadcasting and communications
equipment, and 271 companies with
less than 1,000 employees that
manufacture other communications
equipment. Some of these
manufacturers might not be
independently owned and operated.
Consequently, we estimate that the
majority of the 1,458 internal
connections manufacturers are small.

e. Miscellaneous Entities

120. Wireless Communications
Equipment Manufacturers. The
equipment manufacturers described in
this section are merely indirectly
affected by our current action, and
therefore are not formally a part of this
RFA analysis. We have included them,
however, to broaden the record in this
proceeding and to alert them to our
decisions. The SBA has established a
small business size standard for radio
and television broadcasting and wireless
communications equipment
manufacturing. Under this standard,
firms are considered small if they have
750 or fewer employees. Census Bureau
data for 1997 indicate that, for that year,
there were a total of 1,215
establishments in this category. Of
those, there were 1,150 that had
employment under 500, and an
additional 37 that had employment of
500 to 999. The percentage of wireless
equipment manufacturers in this
category is approximately 61.35 percent,
so the Commission estimates that the
number of wireless equipment
manufacturers with employment under
500 was actually closer to 706, with an
additional 23 establishments having
employment of between 500 and 999.
Given the above, the Commission
estimates that the majority of wireless
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communications equipment
manufacturers are small businesses.

4. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

121. The NPRM seeks comment on
whether, so as to improve our oversight
capacity to guard against waste, fraud,
and abuse, our rules should require
audits of recipients of funds from the
high cost, low income, schools and
libraries, and rural health care
programs, and audits of contributors to
the universal service fund. We have no
audit cost estimate at this time. In
addition, the NPRM seeks comment on
whether to adopt document retention
rules for all of the universal service fund
mechanisms that are consistent with the
rules pertaining to participants in the
schools and libraries support
mechanism.

122. The NPRM also seeks comment
on ways to improve the management,
oversight, and administration of the
universal service fund and the universal
service mechanisms. The NPRM also
seeks comment on improvements to the
application and disbursement process,
which may include changes in the
universal service forms, adoption of a
multi-year application, or changes in
other reporting requirements.

5. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

123. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its

proposed approach, which may include
the following four alternatives (among
others): (1) the establishment of
differing compliance and reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or part thereof, for
small entities.

124. In the NPRM, we seek comments
asking for identification of any
recordkeeping measures that would
improve the Commission’s ability to
enforce its rules governing waste, fraud,
and abuse in the high cost, low income,
schools and libraries, and rural health
care programs. Decreasing the
likelihood of waste, fraud, and abuse
preserves program funding for all
eligible entities. The NPRM seeks
comment on whether the audit
requirement should apply only to
recipients that receive a relatively large
amount of support or benefit from the
program. Similarly, with regard to
potential audits of contributors to the
fund, the NPRM seeks comment on
whether we should establish a threshold
for triggering an audit (e.g., require
independent audits only for carriers
contributing $100 million or more in a
particular fiscal year). In addition, the
NPRM seeks comment on adopting a
multi-year application form for
Universal Service Fund beneficiaries,

which could, if adopted, reduce the
filing burden on small entities.

6. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

125. None.
IV. Ordering Clauses

126. Pursuant to the authority
contained in sections 1, 4(i), 201-205,
214, 254, and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 201—
205, 214, 254, and 403, this Notice of
Proposed Rulemaking and Further
Notice of Proposed Rulemaking is
adopted.

127. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking and
Further Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 54

Communications common carriers,
Health facilities, Libraries, Reporting
and recordkeeping requirements,
Schools, Telecommunications,
Telephone.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-14053 Filed 7-19-05; 8:45 am)]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 15, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), OIRA
_Submission@OMB.EOP.GOV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC. 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: NAHMS Chronic Wasting
Disease 2005 Study (CWD 2005).

OMB Control Number: 0579-NEW.

Summary of Collection: 7 U.S.C. 391,
the Animal Industry Act of 1884, which
established the precursor of the Animal
and Plant Health Inspection Service
(APHIS), Veterinary Services, the
Bureau of Animal Industry, mandates
collection and dissemination of animal
health and information. APHIS plans to
initiate a national study titled the
Chronic Wasting Disease (CWD) 2005.
CWD is a fatal, neurological disease that
occurs in deer and elk populations. The
study will collect information from
cervid producers nationwide.

Need and Use of the Information: The
purpose of the CWD study is to support
the farmed/captive cervid industry by
collecting baseline data to: (1) Describe
general health and management
practices; (2) describe the farmed/
captive cervid industry; and (3) identify
the most efficient and effective ways to
contact producers for outreach
purposes. Without this type of data,
APHIS ability to detect trends in
management, production, and health
status that increase/decrease farm
economy, either directly or indirectly,
would be reduced or nonexistent.

Description of Respondents:
Individuals or households; Farms;
Business or other for-profit.

Number of Respondents: 5,600.

Frequency of Responses: Reporting:
Other (One time).

Total Burden Hours: 5,600.

Ruth Brown,

Departmental Information Collection
Clearance Officer.
[FR Doc. 05—-14295 Filed 7-19-05; 8:45 am]

BILLING CODE 3410-34-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 04—051-2]

Syngenta Seeds, Inc.; Determination of
Nonregulated Status for Cotton
Genetically Engineered for Insect
Resistance

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public of
our determination that cotton
designated as transformation Event
COT102, which has been genetically
engineered for insect resistance, is no
longer considered a regulated article
under our regulations governing the
introduction of certain genetically
engineered organisms. Our
determination is based on our
evaluation of data submitted by
Syngenta Seeds, Inc., in its petition for
a determination of nonregulated status,
our analysis of other scientific data, and
comments received from the public in
response to a previous notice. This
notice also announces the availability of
our written determination and our
finding of no significant impact.
EFFECTIVE DATE: July 6, 2005.
ADDRESSES: You may read a copy of the
determination, the environmental
assessment and finding of no significant
impact, the petition for a determination
of nonregulated status submitted by
Syngenta Seeds, Inc., and all comments
received on the petition and the
environmental assessment in our
reading room. The reading room is
located in room 1141 of the USDA
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Margaret Jones, Biotechnology
Regulatory Services, APHIS, 4700 River
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Road Unit 147, Riverdale, MD 20737;
(301) 734-4880. To obtain copies of the
determination, the environmental
assessment (EA) and finding of no
significant impact (FONSI), and the
petition, contact Ms. Ingrid Berlanger at
(301) 734-5715; e-mail:
ingrid.e.berlanger@aphis.usda.gov. The
petition and the EA, including the
FONSI and determination, are also
available on the Internet at: http://
www.aphis.usda.gov/brs/aphisdocs/
03_15501p.pdfand http://
www.aphis.usda.gov/brs/aphisdocs/
03_15501p_ea.pdf.

SUPPLEMENTARY INFORMATION:

The regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of § 340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

On June 4, 2003, APHIS received a
petition (APHIS Petition Number 03—
155—01p) from Syngenta Seeds, Inc.
(Syngenta) of Research Triangle Park,
NG, requesting a determination of
nonregulated status under 7 CFR part
340 for cotton (Gossypium hirsutum L.)
designated as transformation event
COT102, which has been genetically
engineered for selective lepidopteran
insect resistance. The Syngenta petition
states that the subject cotton should not
be regulated by APHIS because it does
not present a plant pest risk.

On January 28, 2005, APHIS
published a notice in the Federal
Register (70 FR 4085-4086, Docket No.
04-051-1) announcing that the
Syngenta petition and an environmental
assessment (EA) were available for
public review. That notice also
discussed the role of APHIS, the
Environmental Protection Agency, and
the Food and Drug Administration in

regulating the subject cotton and food
products developed from it.

We solicited comments concerning
the petition and EA for 60 days ending
March 29, 2005. We received nine
comments by that date, submitted by
seven individuals (one commenter
submitted three copies of the same
comment). The comments were from a
university professor, three private
individuals, and three anonymous
commenters. Two of the commenters
discussed field trials of genetically
modified rice, and a third commenter
discussed field trials of Syngenta cotton
but did not address the petition for
nonregulated status. None of the four
remaining commenters supported
granting nonregulated status to
Syngenta’s insect-resistant cotton event
COT102. The issues raised in the
comments are addressed in an
attachment to the finding of no
significant impact (FONSI).

Background

As described in the petition, Event
COT102 cotton has been genetically
engineered to contain an insecticidal
Vip3A(a) gene derived from Bacillus
thuringiensis (Bt) strain AB88 under the
control of the actin-2 promoter derived
from Arabidopsis thaliana, which
confers expression of the VIP3A(a)
protein throughout the plant with the
exception of the fiber and nectar. Event
COT102 cotton also contains the
selectable marker gene aph4 derived
from Escherichia coli. The aph4 gene
encodes the enzyme hygromycinB
phosphotransferase and its expression is
controlled by the ubiquitin-3 promoter
from A. thaliana. Agrobacterium-
mediated gene transfer was used to
transfer the added genes into the
recipient Coker 312 cotton variety. The
petitioner states that while the VIP3A
protein shares no homology with known
Cry proteins, testing has shown that
VIP3A is similarly specific in toxicity
only to the larvae of certain
lepidopteran species. However, the
VIP3A apparently targets a different
receptor than the Cry1 proteins in
sensitive species and therefore may be
useful in the management of pest
resistance.

Event COT102 has been considered a
regulated article under the regulations
in 7 CFR part 340 because it contains
gene sequences from the plant pathogen
Agrobacterium tumefaciens. This cotton
event has been field tested since 2000 in
the United States under APHIS
notifications. In the process of
reviewing the notifications for field
trials of the subject cotton, APHIS
determined that the vector was
disarmed and that the trials, which were

conducted under conditions of
reproductive and physical confinement
or isolation, would not present a risk of
plant pest introduction or
dissemination.

Determination

Based on its analysis of the data
submitted by Syngenta Seeds, Inc., a
review of other scientific data, field tests
of the subject cotton, and comments
submitted by the public, APHIS has
determined that COT102 cotton: (1)
Exhibits no plant pathogenic properties;
(2) is no more likely to become weedy
than the nontransgenic parental line or
other cultivated cotton; (3) is unlikely to
increase the weediness potential of any
other cultivated or wild species with
which it can interbreed; (4) will not
cause damage to raw or processed
agricultural commodities; (5) will not
harm threatened or endangered species
or organisms that are beneficial to
agriculture; and (6) should not reduce
the ability to control pests and weeds in
cotton or other crops. Therefore, APHIS
has concluded that the subject cotton
and any progeny derived from hybrid
crosses with other non-transformed
cotton varieties will be as safe to grow
as cotton in traditional breeding
programs that are not subject to
regulation under 7 CFR part 340. The
effect of this determination is that
Syngenta’s COT102 cotton is no longer
considered a regulated article under
APHIS’ regulations in 7 CFR part 340.

Therefore, the requirements
pertaining to regulated articles under
those regulations no longer apply to the
subject cotton or its progeny. However,
importation of COT102 cotton and seeds
capable of propagation are still subject
to the restrictions found in APHIS’
foreign quarantine notices in 7 CFR part
319 and imported seed regulations in 7
CFR part 361.

National Environmental Policy Act

An EA was prepared to examine any
potential environmental impacts
associated with the proposed
determination of nonregulated status for
the subject cotton. The EA was prepared
in accordance with (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Based on that EA, APHIS has
reached a FONSI with regard to the
determination that Syngenta’s COT102
cotton and lines developed from it are
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no longer regulated articles under its
regulations in 7 CFR part 340. Copies of
the EA and FONSI are available as
indicated in the FOR FURTHER
INFORMATION CONTACT section of this
notice.
Authority: 7 U.S.C. 1622n and 7701-7772;
31 U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.3.
Done in Washington, DC, this 14th day of
July 2005.
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 05-14263 Filed 7-19-05; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE
Foreign—-Trade Zones Board
(Docket 31-2005)

Foreign—-Trade Zone 262 -- Southaven,
Mississippi, Application for Expansion

An application has been submitted to
the Foreign—Trade Zones (FTZ) Board
(the Board), by the Northern Mississippi
FTZ, Inc., grantee of Foreign—Trade
Zone 262, requesting authority to
expand its zone in Southaven,
Mississippi, within the Memphis
Customs port of entry (which covers
areas in Tennessee and Mississippi).
The application was submitted pursuant
to the provisions of the Foreign—-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on July 12, 2005.

FTZ 262 was approved on October 1,
2004 (Board Order 1353, 69 FR 60841,
10/13/04). The general-purpose zone
consists of a 219-acre site at the DeSoto
Trade Center located between Interstate
55 and U.S. Highway 51 south of
Church Road in Southaven.

The applicant is now requesting
authority to expand the zone to include
two additional parcels (461 acres)
immediately south and southwest of the
existing site at the DeSoto Trade Center
(new total acreage -- 680 acres). The
additional parcels are located at U.S.
Highway 51 between College Road and
Star Landing Road. The parcels are
owned by College Road Land Company
LLC and DTC Eastgate 1 LLC and are
suitable for warehousing, light
assembly, manufacturing and
distribution activities. No specific
manufacturing authority is being
requested at this time. Such requests
would be made on a case-by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to

investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
following addresses:

1. Submissions via Express/Package
Delivery Services: Foreign—Trade
Zones Board, U.S. Department of
Commerce, Franklin Court
Building--Suite 4100W, 1099 14th
Street, NW., Washington, DC 20005;
or,

2. Submissions via the U.S. Postal
Service: Foreign—Trade Zones
Board, U.S. Department of
Commerce, FCB--Suite 4100W,
1401 Constitution Avenue, NW.,
Washington, DC 20230.

The closing period for their receipt is
September 19, 2005. Rebuttal comments
in response to material submitted
during the foregoing period may be
submitted during the subsequent 15—
day period (to October 3, 2005.

A copy of the application and
accompanying exhibits will be available
during this time for public inspection at
address Number 1 listed above, and at
the Office of the City Clerk, 8700
Northwest Drive, Southaven,
Mississippi 38671.

Dated: July 12, 2005.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 05-14286 Filed 7—19-05; 8:45 am]
BILLING CODE: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

[A-122-840]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Carbon and Certain Alloy
Steel Wire Rod from Canada

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on Carbon and
Certain Alloy Steel Wire Rod from
Canada for the period October 1, 2003,
to September 30, 2004 (the POR). We
preliminarily determine that sales of
subject merchandise by Ivaco Inc. and
Ivaco Rolling Mills (IRM) (collectively,
“Ivaco”) and Ispat Sidbec, Inc. (Ispat)
(now known as Mittal Canada Inc.

(Mittal)?) have been made below normal
value (NV). If these preliminary results
are adopted in our final results, we will
instruct U.S. Customs and Border
Protection (CBP) to assess antidumping
duties on appropriate entries. Interested
parties are invited to comment on these
preliminary results. We will issue the
final results no later than 120 days from
the publication of this notice.

EFFECTIVE DATE: July 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Daniel O’Brien or Ashleigh Batton, at
(202) 482—-1376 or (202) 482—6309,
respectively; AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street & Constitution Avenue, NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On October 1, 2004, the Department
issued a notice of opportunity to request
an administrative review of this order.
See Antidumping or Countervailing
Duty Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review, 69 FR 58889
(October 1, 2004). On October 29, 2004,
in accordance with 19 CFR 351.213(b),
Ivaco and Ispat requested an
administrative review. On October 29,
2004, also in accordance with 19 CFR
351.213(b), the petitioners? requested an
administrative review of Ivaco and
Ispat. On November 19, 2004, the
Department published the notice of
initiation of this antidumping duty
administrative review, covering the
POR. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 69 FR 67701 (November 19,
2004).

On November 30, 2004, the
Department issued its antidumping
questionnaire to Ivaco and Ispat,
specifying that the responses to Section
A, and Sections B-E would be due on
December 21, 2004, and January 6, 2005,
respectively.3 We received timely

10n June 24, 2005, we determined that Mittal
was the successor-in-interest to Ispat Sidbec, Inc.
See Final Results of Changed Circumstances
Antidumping Duty Administrative Review: Carbon
and Certain Steel Alloy Wire rod from Canada, (not
yet scheduled for FR publication).

2 The petitioners in this case are ISG Georgetown,
Inc., Gerdau Ameristeel US, Inc., Keystone
Consolidated Industries, Inc., and North Star Steel
Texas, Inc.

3 Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under review that it sells, and the manner in which
it sells that merchandise in all of its markets.
Section B requests a complete listing of all home
market sales, or, if the home market is not viable,

Continued
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responses to Sections A-E of the initial
antidumping questionnaire and
associated supplemental questionnaires.

On June 20, 2005, and June 23, 2005,
the petitioners and Ivaco respectively
submitted comments for consideration
in the preliminary results of this review.
Due to the statutory deadline governing
this review, we were unable to consider
these comments for the preliminary
results. They may, however, be
considered for the final results of this
review.

Scope of the Order

The merchandise subject to this order
is certain hot-rolled products of carbon
steel and alloy steel, in coils, of
approximately round cross section, 5.00
mm or more, but less than 19.00 mm, in
solid cross—sectional diameter.

Specifically excluded are steel
products possessing the above—-noted
physical characteristics and meeting the
Harmonized Tariff Schedule of the
United States (HTSUS) definitions for
(a) stainless steel; (b) tool steel; (c) high
nickel steel; (d) ball bearing steel; and
(e) concrete reinforcing bars and rods.
Also excluded are (f) free machining
steel products (i.e., products that
contain by weight one or more of the
following elements: 0.03 percent or
more of lead, 0.05 percent or more of
bismuth, 0.08 percent or more of sulfur,
more than 0.04 percent of phosphorus,
more than 0.05 percent of selenium, or
more than 0.01 percent of tellurium).

Also excluded from the scope are
1080 grade tire cord quality wire rod
and 1080 grade tire bead quality wire
rod. This grade 1080 tire cord quality
rod is defined as: (i) grade 1080 tire cord
quality wire rod measuring 5.0 mm or
more but not more than 6.0 mm in
cross—sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no non—deformable inclusions
greater than 20 microns and no
deformable inclusions greater than 35
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
114; (v) having a surface quality with no
surface defects of a length greater than
0.15 mm; (vi) capable of being drawn to
a diameter of 0.30 mm or less with 3 or
fewer breaks per ton, and (vii)
containing by weight the following

of sales in the most appropriate third-country
market (this section is not applicable to respondents
in non-market economy cases). Section C requests

a complete listing of U.S. sales. Section D requests
information on the cost of production of the foreign
like product and the constructed value of the
merchandise under review. Section E requests
information on further manufacturing.

elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of aluminum, (3)
0.040 percent or less, in the aggregate,
of phosphorus and sulfur, (4) 0.006
percent or less of nitrogen, and (5) not
more than 0.15 percent, in the aggregate,
of copper, nickel and chromium.

This grade 1080 tire bead quality rod
is defined as: (i) grade 1080 tire bead
quality wire rod measuring 5.5 mm or
more but not more than 7.0 mm in
cross—sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no non—deformable inclusions
greater than 20 microns and no
deformable inclusions greater than 35
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
114; (v) having a surface quality with no
surface defects of a length greater than
0.2 mm; (vi) capable of being drawn to
a diameter of 0.78 mm or larger with 0.5
or fewer breaks per ton; and (vii)
containing by weight the following
elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of soluble aluminum,
(3) 0.040 percent or less, in the
aggregate, of phosphorus and sulfur, (4)
0.008 percent or less of nitrogen, and (5)
either not more than 0.15 percent, in the
aggregate, of copper, nickel and
chromium (if chromium is not
specified), or not more than 0.10 percent
in the aggregate of copper and nickel
and a chromium content of 0.24 to 0.30
percent (if chromium is specified).

For purposes of the grade 1080 tire
cord quality wire rod and the grade
1080 tire bead quality wire rod, an
inclusion will be considered to be
deformable if its ratio of length
(measured along the axis - that is, the
direction of rolling - of the rod) over
thickness (measured on the same
inclusion in a direction perpendicular
to the axis of the rod) is equal to or
greater than three. The size of an
inclusion for purposes of the 20 microns
and 35 microns limitations is the
measurement of the largest dimension
observed on a longitudinal section
measured in a direction perpendicular
to the axis of the rod. This measurement
methodology applies only to inclusions
on certain grade 1080 tire cord quality
wire rod and certain grade 1080 tire
bead quality wire rod that are entered,
or withdrawn from warehouse, for
consumption on or after July 24, 2003.4

4 See Carbon and Certain Alloy Steel Wire Rod
from Brazil, Canada, Indonesia, Mexico, Moldova,
Trinidad and Tobago, and Ukraine: Final Results of
Changed Circumstances Review, 68 FR 64079
(November 12, 2003).

The designation of the products as
“tire cord quality” or “tire bead quality”
indicates the acceptability of the
product for use in the production of tire
cord, tire bead, or wire for use in other
rubber reinforcement applications such
as hose wire. These quality designations
are presumed to indicate that these
products are being used in tire cord, tire
bead, and other rubber reinforcement
applications, and such merchandise
intended for the tire cord, tire bead, or
other rubber reinforcement applications
is not included in the scope. However,
should petitioners or other interested
parties provide a reasonable basis to
believe or suspect that there exists a
pattern of importation of such products
for other than those applications, end—
use certification for the importation of
such products may be required. Under
such circumstances, only the importers
of record would normally be required to
certify the end use of the imported
merchandise.

All products meeting the physical
description of subject merchandise that
are not specifically excluded are
included in this scope.

The products subject to this order are
currently classifiable under subheadings
7213.91.3010, 7213.91.3090,
7213.91.4510, 7213.91.4590,
7213.91.6010, 7213.91.6090,
7213.99.0031, 7213.99.0038,
7213.99.0090, 7227.20.0010,
7227.20.0020, 7227.20.0090,
7227.20.0095, 7227.90.6051,
7227.90.6053, 7227.90.6058, and
7227.90.6059 of the HTSUS. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
this proceeding is dispositive.>

Export Price and Constructed Export
Price

For the price to the United States, we
used, as appropriate, export price (EP)
or constructed export price (CEP), as
defined in sections 772(a) and 772(b) of
the Tariff Act of 1930, as amended (the
Act), respectively. Section 772(a) of the
Act defines EP as the price at which the
subject merchandise is first sold before
the date of importation by the producer
or exporter outside of the United States
to an unaffiliated purchaser in the
United States or to an unaffiliated
purchaser for exportation to the United
States, as adjusted under Section 772(c)
of the Act.

Section 772(b) of the Act defines CEP
as the price at which the subject

5 Effective January 1, 2005, CBP reclassified
certain HTSUS numbers related to the subject
merchandise. See http://hotdocs.usitc.gov/
tariff chapters_ current/toc.html.
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merchandise is first sold in the United
States before or after the date of
importation by or for the account of the
producer or exporter of such
merchandise or by a seller affiliated
with the producer or exporter, to a
purchaser not affiliated with the
producer or exporter, as adjusted under
Sections 772(c) and (d) of the Act.

We made the following company
specific adjustments:

(A) Ivaco

Ivaco made both EP and CEP
transactions. We calculated an EP for
sales where the merchandise was sold
directly by Ivaco to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts on the
record. We calculated a CEP for sales
made by IRM to the U.S. customer from
unaffiliated processors or distribution
warehouses after importation into the
United States.

For EP sales, we made additions to
the starting price (gross unit price),
where appropriate, for freight revenue
(reimbursement for freight charges paid
by Ivaco) and for billing errors (debit—
note price adjustments made by Ivaco),
and deductions, where appropriate, for
billing adjustments (including credit—
note price adjustments made by Ivaco),
early payment discounts and rebates,
and movement expenses in accordance
with section 772(c)(2)(A) of the Act.
Movement expenses included inland
freight, warehousing expenses,
brokerage fees, U.S. customs duty, and
U.S. merchandise processing fees.

For CEP sales, we made the same
adjustments to the starting price as for
the EP transactions described above.
However, in its submitted U.S. sales
database, Ivaco reported the total freight
from IRM to the U.S. unaffiliated
processor as a movement expense.
Therefore, consistent with the Section E
of the Department’s Questionnaire, the
portion of freight from the border to the
U.S. unaffiliated processor and freight
from one unaffiliated processor to
another unaffiliated processor was
allocated to further manufacturing. In
accordance with section 772(d)(1) of the
Act, for CEP sales, we deducted from
the starting price those selling expenses
that were incurred in selling the subject
merchandise in the United States,
including direct selling expenses (e.g.,
credit expenses), imputed inventory
carrying costs, and further
manufacturing. Finally, in accordance
with section 772(d)(3) of the Act, we
deducted an amount of profit allocated
to the expenses deducted under sections
772(d)(1) and (2) of the Act. See
Memorandum from David Neubacher

and Daniel O’Brien, International Trade
Compliance Analysts, to Constance
Handley, Program Manager, Re:
Analysis Memorandum for Ivaco, Inc.,
dated July 5, 2005 (Ivaco Analysis
Memorandum).

(B) Ispat

Ispat had both EP and CEP
transactions. We calculated an EP for
sales where the merchandise was sold
directly by Ispat to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts on the
record. We calculated a CEP for sales
made by Ispat to the U.S. customer from
unaffiliated processors or distribution
warehouses after importation into the
United States. We note that Ispat
reported certain further processed sales
as EP transactions. For the preliminary
results, we have treated these sales as
CEP because the sale (i.e., date of sale/
invoice) occurred after the importation
into the United States.

For EP sales, we made additions to
the starting price (gross unit price),
where appropriate, for billing
adjustments, and deductions, where
appropriate, for billing adjustments,
early payment discounts, rebates, and
movement expenses in accordance with
section 772(c)(2)(A) of the Act.
Movement expenses included inland
freight, brokerage fees, U.S. customs
duty, and U.S. merchandise processing
fees.

For CEP sales, we made the same
adjustments to the starting price as for
the EP transactions described above.
However, in its submitted U.S. sales
database, Ivaco reported the total freight
from Ispat to the U.S. unaffiliated
processor as a movement expense.
Therefore, consistent with Section E of
the Department’s Questionnaire, the
portion of freight from the border to the
U.S. unaffiliated processor was
allocated to further manufacturing. In
accordance with section 772(d)(1) of the
Act, for CEP sales, we deducted from
the starting price those selling expenses
that were incurred in selling the subject
merchandise in the United States,
including direct selling expenses (e.g.,
credit expenses), imputed inventory
carrying costs, and further
manufacturing. Finally, in accordance
with section 772(d)(3) of the Act, we
deducted an amount of profit allocated
to the expenses deducted under sections
772(d)(1) and (2) of the Act. See
Memorandum from Daniel O’Brien and
Ashleigh Batton, International Trade
Compliance Analysts, to Constance
Handley, Program Manager, Re:
Analysis Memorandum for Ispat Sidbec

Inc., dated July 5, 2005 (Ispat Analysis
Memorandum).

Normal Value

A. Selection of Comparison Markets

Section 773(a)(1) of the Act directs
that NV be based on the price at which
the foreign like product is sold in the
home market, provided that the
merchandise is sold in sufficient
quantities (or value, if quantity is
inappropriate) and that there is not a
particular market situation that prevents
a proper comparison with sales to the
United States. The statute contemplates
that quantities (or value) will normally
be considered insufficient if they are
less than five percent of the aggregate
quantity (or value) of sales of the subject
merchandise to the United States.

We found that Ivaco and Ispat had a
viable home market for steel wire rod.
As such, both companies submitted
home market sales data for purposes of
the calculation of NV. In deriving NV,
we made adjustments as detailed in the
Calculation of Normal Value Based on
Comparison Market Prices section
below.

B. Cost of Production Analysis

Because we disregarded below—cost
sales in the most recently completed
segment of the proceeding for each
company, we have reasonable grounds
to believe or suspect that home market
sales of the foreign like product by the
respondents were made at prices below
the cost of production (COP) during the
POR.6 Therefore, pursuant to section
773(b)(2)(A)(ii) of the Act, we initiated
a COP investigation of sales made by
Ivaco and Ispat.

1. Calculation of Cost of Production

In accordance with section 773(b)(3)
of the Act, we calculated the weighted—
average COP, by model, based on the
sum of materials, fabrication, and
general and administrative (G&A)
expenses. We relied on Ivaco’s and
Ispat’s submitted COP data except for
the following adjustments.

(A) Ivaco

1) In its Section B and C questionnaire
responses, Ivaco included an
additional matching criterion for
coating. Ivaco did not request the
new matching criterion in the
previous or current review and has
not provided supporting evidence

6 See Notice of Final Determination of Sales at
Less Than Fair Value: Carbon and Certain Alloy
Steel Wire Rod from Canada, 67 FR 55782 (August
30, 2002). See also, Notice of Final Results of
Antidumping Duty Administrative Review: Carbon
and Certain Alloy Steel Wire Rod from Canada, 69
FR 68309 (November 24, 2004).
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on its significance. Therefore, for
the preliminary results, we adjusted
Ivaco’s submitted control number
(CONNUM) for the coating field to
reflect the coating characteristics as
described in Sections B and C of the
Department’s questionnaire. See
Ivaco Analysis Memo.

(B) Ispat

1) In its February 11, 2005,
submission, Ispat expressed interest
in obtaining a split cost-reporting
period (October 2003 through
December 2003 and January 2004
through September 2004) to account
for the increase in the prices of
certain raw materials (i.e., iron ore
and various alloys used in the
production of wire rod) during the
POR. According to Ispat, the cost of
certain inputs rose substantially
during the POR.

Our normal practice for a respondent
in a country that is not experiencing
high inflation is to calculate a single
weighted—average cost for the entire
POR except in unusual cases where
this preferred method would not
yield an appropriate comparison in
the margin calculation. See Notice
of Preliminary Results of
Antidumping Duty Administrative
Review and Intent to Revoke Order:
Brass Sheet and Strip from the
Netherlands, 64 FR 48760
(September 8, 1999) citing Final
Determination of Sales at Less Than
Fair Value: Stainless Steel Sheet
and Strip in Coils from the Republic
of Korea; 64 FR 30664, 30676 (June
8, 1999) (concluding that weighted—
average costs for two periods were
permissible where major declines in
currency valuations distorted the
margin calculations); Final
Determination of Sales at Less than
Fair Value: Static Random Access
Memory Semiconductors from
Taiwan, 63 FR 8909, 8925 (February
23, 1998) (calculating quarterly
weighted—average costs due to a
significant and consistent price and
cost decline in the market); Final
Determination of Sales at Less than
Fair Value: Dynamic Random
Access Memory Semiconductors of
One Megabit and Above from the
Republic of Korea; 58 FR 15467,
15476 (March 23, 1993)
(determining that the Department
may use quarterly weighted—
average costs where there exists a
consistent downward trend in both
U.S. and home market prices during
the period); Final Determination of
Sales at Less than Fair Value:
Erasable Programable Read Only
Memories from Japan; 51 FR 39680,

39682 (October 30, 1986) (finding
that significant changes in the COP
during a short period of time due to
technological advancements and
changes in production process
justified the use of quarterly
weighted—average costs).

We have reviewed the information on
the record. Ispat has not
demonstrated that the raw material
price increases were significant
and/or consistent and would distort
the margin calculation. Therefore,
we followed our normal practice of
calculating a single weighted—
average cost for the POR.

2) We adjusted Ispat’s G&A expenses
to reflect a full calendar year,
instead of the 12—month POR, as
submitted. As a result, G&A
expenses for these preliminary
results are based on Ispat’s 2003
financial data. We also adjusted
Ispat’s interest expense ratio, to
reflect a full calendar year, using
the submitted 2004 financial
statements of Mittal. We used the
information of the parent company,
Mittal, because we did not have
sufficient data from Ispat to
recalculate its interest expense. We
intend to request more information
for a more accurate calculation for
the final results.

3) We have identified certain sales to
a specific customer which may be
mis—categorized as home market
sales. For these preliminary results,
we have left the sales as home
market sales, however, pending
further investigation, we may re—
categorize these sales for the final.

See Ispat Analysis Memorandum.

2. Test of Comparison Market Sales
Prices

We compared the weighted—average
COPs for the respondents to their home
market sales prices of the foreign like
product, as required under section
773(b) of the Act, to determine whether
these sales had been made at prices
below the COP within an extended
period of time (i.e., a period of one year)
in substantial quantities and whether
such prices were sufficient to permit the
recovery of all costs within a reasonable
period of time. On a model-specific
basis, we compared the COP to the
home market prices, less any applicable
movement charges, discounts, rebates,
and direct and indirect selling expenses.

3. Results of the COP Test

We disregard below—cost sales where
(1) 20 percent or more of a respondent’s
sales of a given product during the POR
were made at prices below the COP and
were made within an extended period of

time in substantial quantities in
accordance with sections 773(b)(2)(B)
and (C) of the Act, and (2) based on
comparisons of price to weighted—
average COPs for the POR, we
determined that the below—cost sales of
the product were at prices which would
not permit recovery of all costs within
a reasonable time period, in accordance
with section 773(b)(2)(D) of the Act. We
found that both Ivaco and Ispat made
sales below cost and we disregarded
such sales where appropriate.

C. Calculation of Normal Value Based
on Comparison-Market Prices

We determined price-based NVs for
the respondent companies as follows.
For each respondent, we made
adjustments for any differences in
packing and deducted home market
movement expenses pursuant to
sections 773(a)(6)(A) and 773(a)(6)(B)({ii)
of the Act. In addition, where applicable
in comparison to EP transactions, we
made adjustments for differences in
circumstances of sale (COS) pursuant to
section 773(a)(6)(C)(iii) of the Act.

The company-specific adjustments
are described below.

(A) Ivaco

We determined NV for Ivaco as
follows. We made adjustments for any
differences in packing and deducted
home market movement expenses
pursuant to sections 773(a)(6)(A) and
773(a)(6)(B)(ii) of the Act. In addition,
we made adjustments for differences in
COS pursuant to section 773(a)(6)(C)(iii)
of the Act.

We made COS adjustments for Ivaco’s
EP transactions by deducting direct
selling expenses incurred for home
market sales (credit expenses and
warranty expenses) and adding U.S.
direct selling expenses (credit expenses
and warranty expenses). For matches of
similar merchandise, we made
adjustments, where appropriate, for
physical differences in the merchandise
in accordance with section
773(a)(6)(C)(ii) of the Act.

(B) Ispat

We determined NV for Ispat as
follows. We made adjustments for any
differences in packing and deducted
home market movement expenses
pursuant to sections 773(a)(6)(A) and
773(a)(6)(B)(ii) of the Act. In addition,
we made adjustments for differences in
COS pursuant to section 773(a)(6)(C)(iii)
of the Act.

We made COS adjustments for Ispat’s
EP transactions by deducting direct
selling expenses incurred for home
market sales (credit expenses and
warranty expenses) and adding U.S.
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direct selling expenses (credit expenses
and warranty expenses). For matches of
similar merchandise, we made
adjustments, where appropriate, for
physical differences in the merchandise
in accordance with section
773(a)(6)(C)(ii) of the Act.

D. Arm’s-Length Sales

The respondents each reported sales
of the foreign like product to affiliated
customers. To test whether these sales
to affiliated customers were made at
arm’s length, where possible, we
compared the prices of sales to affiliated
and unaffiliated customers, net of all
movement charges, direct selling
expenses, and packing. Where the price
to that affiliated party was, on average,
within a range of 98 to 102 percent of
the price of the same or comparable
merchandise sold to the unaffiliated
parties at the same level of trade, we
determined that the sales made to the
affiliated party were at arm’s length. See
Modification Concerning Affiliated
Party Sales in the Comparison Market,
67 FR 69186 (November 15, 2002). For
both Ivaco and Ispat, sales to affiliated
parties were determined not to be at
arm’s length. Therefore, we disregarded
these sales in our comparison to U.S.
sales.

E. Calculation of Normal Value Based
on Constructed Value

Section 773(a)(4) of the Act provides
that, where NV cannot be based on
comparison—market sales, NV may be
based on constructed value (CV).
Accordingly, for those models of steel
wire rod for which we could not
determine the NV based on
comparison—market sales, either
because there were no sales of a
comparable product or all sales of the
comparison products failed the COP
test, we based NV on CV.

Section 773(e)(1) of the Act provides
that CV shall be based on the sum of the
cost of materials and fabrication for the
imported merchandise plus amounts for
selling, general, and administrative
expenses (SG&A), profit, and U.S.
packing expenses. We calculated the
cost of materials and fabrication based
on the methodology described in the
COP section of this notice. We based
SG&A and profit on the actual amounts
incurred and realized by the respondent
in connection with the production and
sale of the foreign like product in the
ordinary course of trade, for
consumption in the comparison market,
in accordance with section 773(e)(2)(A)
of the Act.

We made adjustments to CV for
differences in COS in accordance with
section 773(a)(8) of the Act and 19 CFR

351.410. For CEP and EP comparisons,
we deducted direct selling expenses
incurred for home market sales (credit
expenses and warranty expenses). For
EP sales we added U.S. direct selling
expenses (credit expenses and warranty
expenses) to the NV.

F. Level of Trade/Constructed Export
Price Offset

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same level of trade as the EP
transaction. The NV level of trade is that
of the starting—price sale in the
comparison market. For EP sales, the
U.S. level of trade is also the level of the
starting—price sale, which is usually
from exporter to importer.

To determine whether NV sales are at
a different level of trade than EP
transactions, we examine stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated
customer. If the comparison market
sales are at a different level of trade and
the difference affects price
comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison—market sales at the
level of trade of the export transaction,
we make a level-of-trade adjustment
under section 773(a)(7)(A) of the Act.

We made the following company—
specific adjustments:

(A) Ivaco

Ivaco reported two channels of
distribution in the home market. The
channels of distribution are: (1) direct
sales by IRM and (2) direct sales by
Sivaco Ontario. To determine whether
separate levels of trade exist in the
home market, we examined the stages in
the marketing process and selling
functions along the chains of
distribution between Ivaco and its
customers. Based on this examination,
we preliminarily determine that Ivaco
sold merchandise at two levels of trade
in the home market during the POR.
One level of trade is for sales made by
Ivaco’s steel wire rod manufacturing
facility, IRM; the second level of trade
is for sales made by Sivaco Ontario,
Ivaco’s customer service center, which
is a steel wire rod processing and
drawing facility. From our analysis of
the marketing process for these sales, we
determined that sales by Sivaco Ontario
are at a more advanced stage than that
for sales by IRM. Sales by Sivaco
Ontario have different, more complex,
distribution patterns, involving
substantially greater selling activities.

The Department also analyzed Ivaco’s
selling functions in the home market,
including inventory maintenance
services, delivery services, handling
services, freight services, sales
administration services, bid assistance,
technical services, and extension of
credit. With regard to inventory
maintenance, Sivaco Ontario offers
more extensive inventory services than
IRM. Sivaco Ontario maintains a
significant general inventory, which
results in a significantly longer
inventory turnover rate for Sivaco
Ontario. Thereby, Sivaco Ontario
assumes the inventory services that
would normally be performed by the
customer. IRM does not provide these
additional services. As stated by the
Department in Pipe and Tube from
Turkey, “inventory maintenance is a
principal selling function” and ‘‘the
additional responsibilities of
maintaining merchandise in inventory
also give rise to related selling functions
that are performed.””

Due to its inventory services, Sivaco
Ontario ships more often than IRM and
also offers its customers just—in-time
(JIT) delivery services, while IRM
produces and ships rod based on a
quarterly rolling schedule. In addition,
Sivaco Ontario provides more handling
and freight services than IRM in that it
offers smaller, more frequent shipments
with more varied freight services. For
example, IRM sells rod in either full
truck load or rail car quantities, while
Sivaco Ontario will arrange shipment
for less than truck—load quantities. IRM
is able to produce significant quantities
of wire rod on a rolling basis that are
demanded by large volume companies,
which is reflected in its delivery and
freight services as well as the limited
customer services provided. Sivaco
Ontario, however, offers customers wire
rod and wire products based on
inventory already in stock, which
enables the company to offer a short
lead time in providing different
quantities and a variety of processed
wire rod products to its customers.

With regard to sales administration
services, Sivaco Ontario has a smaller
average shipment size than IRM,
resulting in a higher proportional sales
administrative service cost than IRM. In
addition to its short-lead-time delivery
capabilities, Sivaco Ontario also offers
variable customer service options. These
additional factors allow Sivaco Ontario
to establish customer relations with
companies that require smaller volumes

7 See Notice of Final Results and Partial
Rescission of Antidumping Duty Administrative
Review: Certain Welded Carbon Steel Pipe and
Tube From Turkey, 63 FR 35190, 35193 (June 29,
1998) (Pipe and Tube from Turkey).
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of merchandise, inventory flexibility
and have limited end use or processing
schedules for the purchased product.
Furthermore, Sivaco Ontario offers the
following services to its customers,
which IRM does not; (1) bid assistance
to customers, (2) assistance with
product specification and material
processing review, and (3) a wider range
of technical assistance, including
helping customers solve usage problems
and choose the best type of rod for their
applications and machinery.8

The above differences between IRM
and Sivaco Ontario in their marketing
process and selling functions allow
Ivaco to develop customer relationships
on two distinct levels. Based on these
differences, we concluded that two
levels of trade exist in the home market,
an IRM level of trade (level one) and a
Sivaco Ontario level of trade (level two).
Although IRM and Sivaco Ontario may
have certain customers in common, the
Department does not find the number of
common customers to be significant or
any reason to believe that these
companies decided from which
company to order based on the different
services provided.

In the U.S. market, Ivaco reported two
EP channels of distribution. The
channels of distribution are: (1) direct
sales by IRM to U.S. customers and (2)
direct sales by Sivaco Ontario to U.S.
customers. To determine whether
separate levels of trade exist for EP sales
to the U.S. market, we examined the
selling functions, the chain of
distribution, and the customer
categories reported in the United States.

Specifically, we have found that
direct sales by IRM to U.S. customers
involve all the same selling functions as
IRM’s sales in the home market. Further,
direct sales by Sivaco Ontario in the
United States include all the same
selling functions as those found for its
home market sales. Finally, the
customer categories submitted by Ivaco
for IRM and Sivaco Ontario in the U.S.
market match the similar customer
categories reported for the home market.

Based on this, we preliminarily
determine that sales by Ivaco’s steel
wire rod manufacturing facility, IRM, in
the United States, are made at level of
trade one, the same as IRM’s home
market sales. EP sales by Sivaco Ontario
are made at the second level of trade.

To the extent possible, we have
compared U.S. EP transactions and
home market sales at the same level of
trade without making a level-of-trade
adjustment. When we were unable to

8 See Submission from Ivaco to the Department,
Re: Section A Response (January 11, 2005) at pages
A-39 - A-40.

find sales of the foreign like product in
the home market at the same level of
trade as the U.S. sale, we examined
whether a level-of-trade adjustment was
appropriate. When we compare U.S.
sales to home market sales at a different
level of trade, we make a level-of-trade
adjustment if the difference in levels of
trade affects price comparability. See
section 773(a)(7)(A) of the Act. We
determine any effect on price
comparability by examining sales at
different levels of trade in the country
in which normal value is determined, in
this case the home market. See Id. Any
price effect must be manifested in a
pattern of consistent price differences
between home market sales used for
comparison and sales at the equivalent
level of trade of the export transaction.
To quantify the price differences, we
calculate the difference in the average of
the net prices of the same models sold
at different levels of trade. Net prices are
used because any difference will be due
to differences in level of trade rather
than other factors. We use the average
difference in net prices to adjust NV
when NV is based on a level of trade
different from that of the export sale. If
there is no pattern of consistent price
differences, the difference in levels of
trade does not have a price effect and,
therefore, no adjustment is necessary.

For EP sales, we found that there were
consistent price differences between
models sold at different levels of trade.
Therefore, we made a level—of-trade
adjustment for EP sales for which we
were not able to find sales of the foreign
like product in the home market at the
same level of trade as the U.S. sale.

In addition, Ivaco has two CEP
channels of distribution: (1) sales of
goods manufactured by IRM through an
unaffiliated U.S. processor and/or
warehoused in inventory locations in
the United States and (2) sales of goods
manufactured by IRM through locations
in the United States. For CEP sales, we
examined the relevant functions after
deducting the costs of further
manufacturing and U.S. selling
expenses and associated profit. As a
result, there are virtually no selling
activities associated with Ivaco’s CEP
sales in either channel of distribution.
Therefore, we preliminarily find a single
level of trade with respect to Ivaco’s
CEP sales, and, moreover, that the CEP
level of trade is not comparable to either
level of trade in the home market. As
the available data does not provide an
appropriate basis for making a level of
trade adjustment, we matched where
possible, to the closest home market
level of trade, level one, and granted a
CEP offset pursuant to 773(a)(7)(B) of
the Act. This offset is equal to the

amount of indirect expenses incurred in
the home market not exceeding the
amount of the deductions made from
the U.S. price in accordance with
section 772(d)(1)(D) of the Act.

(B) Ispat

Ispat’s EP sales to the United States
and sales in Canada were made through
two channels of distribution to two
types of customers, re—drawers and
parts manufacturers. For all these sales,
the selling functions that Ispat
performed for its different customers
and channels of distribution were very
similar for both types of customers in
each market. In the home and U.S.
markets, Ispat provides sales support,
technical advice, after—sales services,
warranty services, and freight and
delivery arrangements. During the POR,
Ispat provided warehousing services in
the home market and customs brokerage
arrangements for the U.S. market. As
there is no distinction in selling
functions or services to customers based
on channel or type of customer, we find
a single level of trade in the home
market that is the same as the EP level
of trade. Therefore, we have made no
level-of-trade adjustment.

With regard to the U.S. sales of further
manufactured products, which were all
CEP sales, we considered only the
selling activities reflected in the price
after the deduction of expenses and
profit covered in section 772(d) of the
Act. Ispat does not perform any selling
functions for these products. All selling
functions for the U.S. market are
performed by its U.S. affiliate, Ispat
North America. As a result, there are
virtually no selling activities associated
with Ispat’s CEP sales. Therefore, we
preliminarily find that there is a single
CEP level of trade, and that CEP level of
trade is not comparable to the level of
trade in the home market. As the
available data does not provide an
appropriate basis for making an LOT
adjustment, we have made a CEP offset
to Ispat’s normal value in accordance
with 773(a)(7)(B) of the Act. This offset
is equal to the amount of indirect
expenses incurred in the home market
not exceeding the amount of the
deductions made from the U.S. price in
accordance with 772(d)(1)(D) of the Act.

Currency Conversion

We made currency conversions into
U.S. dollars in accordance with section
773A of the Act, based on exchange
rates in effect on the date of the U.S.
sale, as certified by the Federal Reserve
Bank.
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Preliminary Results of Review

As aresult of this review, we
preliminarily determine that the
following weighted—average margins
exist for the period October 1, 2003,
through September 30, 2004:

Weighted—Average

Producer Margin (Percentage)
IVaco .......ccccvvveieens 2.96
Ispat/Mittal ................ 6.27

In accordance with 19 CFR
351.224(b), the Department will disclose
calculations performed within 5 days of
publication of this notice. An interested
party may request a hearing within 30
days of publication of these preliminary
results. See 19 CFR 351.310(c). Any
hearing, if requested, will be held 44
days after the date of publication, or the
first working day thereafter. Interested
parties may submit case briefs and/or
written comments no later than 30 days
after the date of publication of these
preliminary results. Rebuttal briefs and
rebuttals to written comments, limited
to issues raised in such briefs or
comments, may be filed no later than 37
days after the date of publication.
Parties who submit arguments are
requested to submit with the argument
(1) a statement of the issue, (2) a brief
summary of the argument, and (3) a
table of authorities. Further, the parties
submitting written comments should
provide the Department with an
additional copy of the public version of
any such comments on diskette. The
Department will issue the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such comments,
within 120 days of publication of these
preliminary results.

Assessment

Upon completion of this
administrative review, pursuant to 19
CFR 351.212(b), the Department will
calculate an assessment rate on all
appropriate entries. We will calculate
importer—specific duty assessment rates
on the basis of the ratio of the total
amount of antidumping duties
calculated for the examined sales to the
total volume of the examined sales for
that importer. Where the assessment
rate is above de minimis, we will
instruct CBP to assess duties on all
entries of subject merchandise by that
importer.

Cash Deposit Requirements

The following deposit rates will be
effective upon publication of the final
results of this administrative review for
all shipments of steel wire rod from

Canada entered, or withdrawn from
warehouse, for consumption on or after
the publication date, as provided by
section 751(a)(1) of the Act: (1) the cash
deposit rates for Ivaco and Ispat will be
the rates established in the final results
of this review, except if a rate is less
than 0.5 percent, and therefore de
minimis, the cash deposit will be zero;
(2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company—specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the less—than-
fair—value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
conducted by the Department, the cash
deposit rate will be 8.11 percent, the
“All Others” rate established in the
LTFV investigation. These cash deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entities during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 5, 2005.
Barbara E. Tillman,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—3869 Filed 7-19-05; 8:45 am]
BILLING CODE: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-063]

Certain Iron Metal Castings from India:
Notice of Court Decision and
Suspension of Liquidation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 16, 2005, in Kiswok
Industries Pvt. Ltd. and Calcutta Ferrous

Ltd. v. United States, Slip Op. 05-73,
the Court of International Trade (CIT)
affirmed the Department of Commerce
(the Department) Final Results of
Redetermination on Remand dated July
9, 2004. Consistent with the decision of
the U.S. Court of Appeals for the
Federal Circuit (CAFC) in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken), the Department will
continue to order the suspension of
liquidation of the subject merchandise,
where appropriate, until there is a
“conclusive” decision in this case. If the
case is not appealed, or if it is affirmed
on appeal, the Department will instruct
U.S. Customs and Border Protection
(CBP) to liquidate all relevant entries
from Calcutta Ferrous Ltd.

EFFECTIVE DATE: July 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Robert Copyak at (202) 482—-2209, AD/
CVD Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Room 4012, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230.

SUPPLEMENTARY INFORMATION:

Background

Following publication of Certain
Iron-Metal Castings from India: Final
Results of Countervailing Duty
Administrative Review, 65 FR 31515
(May 18, 2000) (Final Results), Calcutta
Ferrous Ltd. and Kiswok Industries Pvt.
Ltd. (collectively respondents)
challenged the Department’s Final
Results before the CIT.

In the underlying administrative
review, Calcutta Ferrous Ltd. argued
that “in calculating the benefits received
by castings exporters from export loans,
Commerce failed to take into account
penalty interest paid at interest rates
higher than the benchmark.” See
Comment 7 of the May 18, 2000, Issues
and Decision Memorandum that
accompanied the Final Results. In
Kiswok Industries Pvt. Ltd. and Calcutta
Ferrous Ltd. v. United States, Slip Op.
04-54 (CIT May 20, 2004) (Kiswok v.
United States), the Court concurred with
Calcutta Ferrous Ltd.’s position. In
Kiswok v. United States, the Court also
disagreed with the Department’s
position in the Final Results that
overdue parts of a loan become a new
loan with a new applicable interest rate.

In light of the Court’s instructions in
Kiswok v. United States, the
Department, in its redetermination,
recalculated the benefit Calcutta Ferrous
Ltd. realized from its preferential
loan(s), taking into account all of the
interest paid thereon. See Final Results
of Redetermination on Remand
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Pursuant to Kiswok Industries Pvt. Ltd.
v. United States, Slip Op. 04-54 (CIT
May 20, 2004) (Remand Determination).
No party submitted comments regarding
the Department’s Remand
Determination.

On June 16, 2005, the CIT affirmed
the Department’s findings in the
Remand Determination. See Kiswok
Industries Pvt. Ltd. and Calcutta Ferrous
Ltd. v. United States, Slip Op. 05-73
(CIT June 16, 2005).

Suspension of Liquidation

The CAFC, in Timken, held that the
Department must publish notice of a
decision of the CIT or the CAFC which
is not “in harmony” with the
Department’s final determination or
results. Publication of this notice fulfills
that obligation. The CAFC also held that
the Department must suspend
liquidation of the subject merchandise
until there is a “conclusive” decision in
the case. Therefore, pursuant to Timken,
the Department must continue to
suspend liquidation pending the
expiration of the period to appeal the
CIT’s June 16, 2005, decision or, if that
decision is appealed, pending a final
decision by the CAFC. The Department
will publish an amended final results
and liquidate relevant entries covering
the subject merchandise, in the event
that the CIT’s ruling is not appealed, or
if it is appealed and upheld by the
CAFC.

Dated: July 13, 2005.
Susan H. Kuhbach,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3868 Filed 7—19-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 071405D]

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) will
convene a joint meeting of its Standing
and Special Reef Fish Scientific and
Statistical Committees (SSCs) in New
Orleans, LA.

DATES: The meeting will be held
Monday, August 1, 2005, from 10 a.m.
to 4 p.m.

ADDRESSES: The meeting will be held at
the Ramada Inn & Suites, New Orleans
Airport, 110 James Drive East, Saint
Rose, LA 70087.

Council address: Gulf of Mexico
Fishery Management Council, 2203
North Lois Avenue, Suite 1100, Tampa,
FL 33607.

FOR FURTHER INFORMATION CONTACT:
Steven Atran, Population Dynamics
Statistician, Gulf of Mexico Fishery
Management Council; telephone: (813)
348-1630.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico Fishery Management Council
will convene a meeting of its Standing
and Special Reef Fish Scientific and
Statistical Committee, to review a Red
Snapper Advisory Report prepared by
the NMFS and approved by the
Southeast Data, Assessment and Review
(SEDAR) Assessment Workshop
committee. The advisory report contains
findings on the red snapper stock status
and possible and appropriate
management for the stock in accordance
with the red snapper rebuilding plan.
The SSC previously reviewed the red
snapper stock assessment and the
SEDAR Assessment Review Workshop’s
Consensus Report at a meeting held July
5-8, 2005, and found those reports to
constitute the best available scientific
information, in accordance with
national standard two of the Magnuson-
Stevens Fishery Conservation and
Management Act (M-SFCMA).

Although other non-emergency issues
not on the agendas may come before the
Council and Committees for discussion,
in accordance with the Magnuson-
Stevens Fishery Conservation and
Management Act, those issues may not
be the subject of formal action during
these meetings. Actions of the Council
and Committees will be restricted to
those issues specifically identified in
the agendas and any issues arising after
publication of this notice that require
emergency action under Section 305(c)
of the M-SFCMA, provided the public
has been notified of the Council’s intent
to take action to address the emergency.

The established times for addressing
items on the agenda may be adjusted as
necessary to accommodate the timely
completion of discussion relevant to the
agenda items. In order to further allow
for such adjustments and completion of
all items on the agenda, the meeting
may be extended from, or completed
prior to the date established in this
notice.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language

interpretation or other auxiliary aids
should be directed to Dawn Aring at the
Council (see ADDRESSES) by July 25,
2005.

Dated: July 15, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5-3866 Filed 7—19-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 071505A]

Magnuson-Stevens Act Provisions;
General Provisions for Domestic
Fisheries; Application for Exempted
Fishing Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for comments.

SUMMARY: The Administrator, Northeast
Region, NMFS (Regional Administrator)
has made a preliminary determination
that the subject Exempted Fishing
Permit (EFP) application contains all the
required information and warrants
further consideration. The Regional
Administrator has also made a
preliminary determination that the
activities authorized under the EFP
would be consistent with the goals and
objectives of the Atlantic Herring and
Northeast (NE) Multispecies Fishery
Management Plans (FMPs). However,
further review and consultation may be
necessary before a final determination is
made to issue the EFP. Therefore, NMFS
announces that the Regional
Administrator proposes to issue an EFP
that would allow up to four vessels at
any given time to conduct fishing
operations that are otherwise restricted
by the regulations governing the
fisheries of the Northeastern United
States. The EFP would allow for
exemptions from certain regulations that
implement the emergency action to
address haddock bycatch in the 2005
herring fishery for the period August 1

- October 30, 2005. The EFP would
exempt vessels from requirements
specified at 50 CFR 648.86(a)(3) that
restrict Category 1 herring vessels from
possessing more than 1,000 1b (0.45 mt)
of haddock per trip. The vessels would
be part of a study entitled,
“Modifications to Herring Midwater
Trawls to Increase Escapement of Non-
Target Species (Haddock),” which is
being coordinated by the Gulf of Maine
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Research Institute on behalf of several
research partners. The EFP application
is being requested by one of the project
partners, East Coast Pelagic Association
(ECPA), and would allow trips to
compare a standard Atlantic herring
midwater trawl with a modified Atlantic
herring midwater trawl intended to
allow escapement of haddock. Nets
would be towed by either two single
vessels, or by two sets of midwater pair
trawlers, resulting in a maximum of four
vessels at any given time. The vessels
will test gear modifications and use
underwater video gear to research the
vertical distribution and reaction
behavior of herring and haddock during
the seasonal and spatial overlap that
occurs between these species on
Georges Bank. Research is proposed for
the period August 1 - October 30, and
participating vessels would deploy a
modified net and a standard net at
intervals that provide standardized
statistical results. The fishing activity
would consist of 1520 trips of 2.5 days
each, with approximately 3—5 tows per
day, of 3—4 hours each.

Regulations under the Magnuson-
Stevens Fishery Conservation and
Management Act require publication of
this notification to provide interested
parties the opportunity to comment on
applications for proposed EFPs.

DATES: Comments on this document
must be received on or before August 4,
2005.

ADDRESSES: Comments on this notice
may be submitted by e-mail. The
mailbox address for providing e-mail
comments is DA5-176@noaa.gov.
Include in the subject line of the e-mail
comment the following document
identifier: “Comments on ECPA EFP
Proposal for Modifications to Herring
Midwater Trawls to Increase
Escapement of Non-Target Species.”
Written comments should be sent to
Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, 1 Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments on ECPA
EFP Proposal for Modifications to
Herring Midwater Trawls to Increase
Escapement of Non-Target Species.”
Comments may also be sent via fax to
(978) 281-9135.

FOR FURTHER INFORMATION CONTACT: Eric
Dolin, Fishery Policy Analyst, phone:
(978) 281-9259, fax: (978) 281-9135.
SUPPLEMENTARY INFORMATION: A request
for an EFP was submitted by ECPA on
May 24, 2005. Consistent with the study
objective, the applicants are requesting
an EFP to authorize up to four vessels
at any given time to possess haddock in
excess of the 1,000-1b (0.45 mt) trip

allowance. All herring landed from such
trips would be counted toward the Total
Allowable Catch (TAC) established by
the Herring FMP for fishing Area 3.
Haddock landed from such trips and
accounted for under the requirements of
the emergency action would be counted
toward the haddock bycatch cap. The
total estimated catch of herring during
the experimental work is projected to be
3,500 - 5,000 mt. The amount of
incidental catch of haddock is
unknown, with information from the
2004 fishery demonstrating substantial
variability in the extent of haddock
caught incidentally while midwater
trawling for herring.

The Manomet Center for Conservation
Sciences would be responsible for
collecting data at sea, and would utilize
the same subsampling protocol as used
by the NMFS Observer Program.
Participating vessels would also be
required to report all data in their Vessel
Trip Reports, and processors required to
report haddock culled from catches
under the emergency regulations would
continue to be required to report all
culled haddock.

The applicant may place requests for
min