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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AH70

List of Approved Spent Fuel Storage
Casks: VSC-24 Revision

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations revising the BNG Fuel
Solutions Corporation Ventilated
Storage Cask (VSC-24) System listing
within the “List of approved spent fuel
storage casks” to include Amendment
No. 5 to Certificate of Compliance
Number (CoC No.) 1007. Amendment
No. 5 will change the certificate holder’s
name from Pacific Sierra Nuclear
Associates to BNG Fuel Solutions
Corporation. No changes were required
to be made to the VSC-24 Final Safety
Analysis Report nor its Technical
Specifications.

DATES: The final rule is effective
September 13, 2005, unless significant
adverse comments are received by
August 1, 2005. A significant adverse
comment is a comment where the
commenter explains why the rule would
be inappropriate, including challenges
to the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. If the
rule is withdrawn, timely notice will be
published in the Federal Register.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include the following number
(RIN 3150—-AH?70) in the subject line of
your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
for public inspection. Because your
comments will not be edited to remove

any identifying or contact information,
the NRC cautions you against including
personal information such as social
security numbers and birth dates in
your submission.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)
415-1966. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.lnl.gov.
Address questions about our rulemaking
Web site to Carol Gallagher (301) 415—
5905; e-mail cag@nrc.gov. Comments
can also be submitted via the Federal
eRulemaking Portal http://
www.regulations.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 am and 4:15 pm
Federal workdays (telephone (301) 415—
1966).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on the public computers
located at the NRC’s Public Document
Room (PDR), O-1F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland. Selected documents,
including comments, can be viewed and
downloaded electronically via the NRC
rulemaking Web site at http://
ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/NRC/ADAMS/
index.html. From this site, the public
can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
PDR Reference staff at 1-800-397—-4209,
301-415-4737, or by e-mail to
pdr@nrc.gov. An electronic copy of the
proposed CoC and preliminary safety
evaluation report (SER) can be found
under ADAMS Accession No.
ML050310446.

CoC No. 1007, the Technical
Specifications (TS), and the underlying
SER for Amendment No. 5 are available
for inspection at the NRC PDR, 11555
Rockville Pike, Rockville, MD. Single
copies of these documents may be
obtained from Jayne M. McCausland,
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-6219, e-mail
jmm2@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, telephone (301)
415-6219, e-mail jmm2@nrc.gov, of the
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:

Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended
(NWPA), requires that “[t]he Secretary
[of the Department of Energy (DOE)]
shall establish a demonstration program,
in cooperation with the private sector,
for the dry storage of spent nuclear fuel
at civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[t]he
Commission shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 218(a) for
use at the site of any civilian nuclear
power reactor.”

To implement this mandate, the NRC
approved dry storage of spent nuclear
fuel in NRC-approved casks under a
general license by publishing a final
rule in 10 CFR Part 72 entitled, “General
License for Storage of Spent Fuel at
Power Reactor Sites” (55 FR 29181; July
18, 1990). This rule also established a
new Subpart L within 10 CFR Part 72,
entitled “Approval of Spent Fuel
Storage Casks” containing procedures
and criteria for obtaining NRC approval
of spent fuel storage cask designs. The
NRC subsequently issued a final rule on
April 7, 1993 (58 FR 17948), that
approved the VSC—-24 cask design and
added it to the list of NRC-approved
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cask designs in § 72.214 as CoC No.
1007.

Discussion

On November 2, 2004, and as
supplemented on April 27, 2005, the
certificate holder, BNG Fuel Solutions
Corporation, submitted an application
to the NRC to amend CoC No. 1007 for
the VSC-24 System to change the
certificate holder’s name from Pacific
Sierra Nuclear Associates (PSNA) to
BNG Fuel Solutions Corporation (BFS).
The requested change did not require
any changes to the VSC-24 Final Safety
Analysis Report (FSAR) nor its TS.
PSNA, the current certificate holder of
CoC No. 1007 for the VSC-24 System,
is jointly owned by BFS and Sierra
Nuclear Corporation (SNC). BNG, Inc.,
the parent company of BFS and SNC,
intends to have SNC transfer all of its
assets and liabilities to BFS, and then
dissolve SNC. Given that BFS will have
sole ownership of PSNA, the applicant
has requested that the certificate holder
be changed from PSNA to BFS. No other
changes to the VSC-24 System were
requested in this application. Due to the
administrative nature of the change
requested, this amendment does not
require any changes to the VSC-24
FSAR nor its TS. In addition, the NRC
staff has determined that there
continues to be reasonable assurance
that public health and safety and the
environment will be adequately
protected.

This direct final rule revises the VSC-
24 cask design listing in § 72.214 by
adding Amendment No. 5 to CoC No.
1007. As discussed above, the
amendment does not require any
changes to the FSAR nor its TS.

The amended VSC-24 System, when
used in accordance with the conditions
specified in the CoC, the TS, and NRC
regulations, will meet the requirements
of Part 72; thus, adequate protection of
public health and safety will continue to
be ensured.

Discussion of Amendments by Section

Section 72.214 List of Approved Spent
Fuel Storage Casks

Certificate No. 1007 is revised by
adding the effective date of Amendment
Number 5.

Procedural Background

This rule is limited to the change
contained in Amendment 5 to CoC No.
1007 and does not include other aspects
of the VSC—-24 cask design. The NRC is
using the “direct final rule procedure”
to issue this amendment because it
represents a limited and routine change
to an existing CoC that is expected to be

noncontroversial. Adequate protection
of public health and safety continues to
be ensured. The amendment to the rule
will become effective on September 13,
2005. However, if the NRC receives
significant adverse comments by August
1, 2005, then the NRC will publish a
document that withdraws this action
and will address the comments received
in response to the proposed
amendments published elsewhere in
this issue of the Federal Register, in a
subsequent final rule.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, in a
substantive response:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the CoC or TS.

Voluntary Consensus Standards

The National Technology Transfer Act
of 1995 (Pub. L. 104-113) requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this direct
final rule, the NRC is revising the VSC-
24 listing in § 72.214 (List of NRC-
approved spent fuel storage cask
designs). This action does not constitute
the establishment of a standard that
establishes generally applicable
requirements.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this

rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA), or the
provisions of Title 10 of the Code of
Federal Regulations. Although an
Agreement State may not adopt program
elements reserved to NRC, it may wish
to inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws but does
not confer regulatory authority on the
State.

Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled “Plain Language
in Government Writing,”” directed that
the Government’s writing be in plain
language. The NRC requests comments
on this direct final rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address listed under the
heading ADDRESSES above.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
direct final rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this direct final rule.

Paperwork Reduction Act Statement

This direct final rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget
(OMB), Approval Number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

A regulatory analysis has not been
prepared for this direct final rule
because this rule is considered a minor,
nonsubstantive amendment that has no
economic impact on NRC licensees or
the public.
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Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the NRC certifies that this rule will not,
if issued, have a significant economic
impact on a substantial number of small
entities. This direct final rule consists of
an administrative change to the
company name and does not affect any
small entities.

Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 50.109 or 10 CFR
72.62) does not apply to this direct final
rule because this amendment does not
involve any provisions that would
impose backfits as defined. Therefore, a
backfit analysis is not required.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

m For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553; the
NRC is adopting the following
amendments to 10 CFR Part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.

10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97—-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

m 2.In § 72.214, Certificate of
Compliance 1007 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1007.
Initial Certificate Effective Date: May 7, 1993.
Amendment Number 1 Effective Date: May
30, 2000.
Amendment Number 2 Effective Date:
September 5, 2000.
Amendment Number 3 Effective Date:
21, 2001.
Amendment Number 4 Effective Date:
February 3, 2003.
Amendment Number 5 Effective Date:
September 13, 2005.
SAR Submitted by: BNG Fuel Solutions
Corporation.
SAR Title: Final Safety Analysis Report for
the Ventilated Storage Cask System.
Docket Number: 72-1007.
Certificate Expiration Date: May 7, 2013.
Model Number: VSC-24.

Dated at Rockville, Maryland, this 14th day
of June, 2005.

For the Nuclear Regulatory Commission.
Luis A. Reyes,
Executive Director for Operations.
[FR Doc. 05-12889 Filed 6—29-05; 8:45 am]
BILLING CODE 7590-01-P

May

FEDERAL ELECTION COMMISSION

11 CFR Part 300
[Notice 2005-17]

Candidate Solicitation at State, District,
and Local Party Fundraising Events

AGENCY: Federal Election Commission.

ACTION: Revised Explanation and
Justification.

SUMMARY: The Federal Election
Commission is publishing a revised
Explanation and Justification for its rule
regarding appearances by Federal
officeholders and candidates at State,
district, and local party fundraising
events under the Federal Election
Campaign Act of 1971, as amended
(“FECA”). The rule, which is not being
amended, contains an exemption
permitting Federal officeholders and
candidates to speak at State, district,
and local party fundraising events
“without restriction or regulation.”
These revisions to the Explanation and
Justification conform to the decision of
the U.S. District Court for the District of
Columbia in Shays v. FEC. Further
information is provided in the
supplementary information that follows.
DATES: Effective June 30, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Mai T. Dinh, Assistant General Counsel,
Mr. Robert M. Knop, Attorney, or Ms.
Margaret G. Perl, Attorney, 999 E Street,
NW., Washington, DC 20463, (202) 694—
1650 or (800) 424-9530.
SUPPLEMENTARY INFORMATION: The
Bipartisan Campaign Reform Act of
2002 (“BCRA”), Pub. L. 107-155, 116
Stat. 81 (2002), limits the amounts and
types of funds that can be raised in
connection with Federal and non-
Federal elections by Federal
officeholders and candidates, their
agents, and entities directly or indirectly
established, financed, maintained, or
controlled by, or acting on behalf of
Federal officeholders or candidates
(“covered persons”). See 2 U.S.C.
441i(e). Covered persons may not
“solicit, receive, direct, transfer or
spend” non-Federal funds in connection
with an election for Federal, State, or
local office except under limited
circumstances. See 2 U.S.C. 441i(e); 11
CFR part 300, subpart D.

Section 441i(e)(3) of FECA states that
“notwithstanding” the prohibition on
raising non-Federal funds, including
Levin funds, in connection with a
Federal or non-Federal election in
section 441i(b)(2)(C) and (e)(1), “a
candidate or an individual holding
Federal office may attend, speak, or be
a featured guest at a fundraising event
for a State, district, or local committee
of a political party.” Id. During its 2002
rulemaking to implement this provision,
the Commission considered competing
interpretations of this provision. The
Commission decided to promulgate
rules at 11 CFR 300.64(b) construing the
statutory provision to permit Federal
officeholders and candidates to attend,
speak, and appear as featured guests at
fundraising events for a State, district,
and local committee of a political party
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(“State party”) “without restriction or
regulation.” See Final Rules on
Prohibited and Excessive Contributions:
Non-Federal Funds or Soft Money, 67
FR 49064, 49108 (July 29, 2002).

In Shays v. FEC, the district court
held that the Commission’s Explanation
and Justification for the fundraising
provision in 11 CFR 300.64(b) did not
satisfy the reasoned analysis
requirement of the Administrative
Procedure Act, 5 U.S.C. 553 (2000)
(“APA”). See 337 F. Supp. 2d 28, 93
(D.D.C. 2004), appeal pending No. 04—
5352 (D.C. Cir.). The court held,
however, that the regulation did not
necessarily run contrary to Congress’s
intent in creating the fundraising
exemption, was based on a permissible
construction of the statute, and did not
“unduly compromise[] the Act’s
purposes.” Id. at 90-92 (finding the
regulation survived Chevron review).!
The Commission did not appeal this
portion of the district court decision.

To comply with the district court’s
order, the Commission issued a Notice
of Proposed Rulemaking to provide
proposed revisions to the Explanation
and Justification for the current rule in
section 300.64. See Notice of Proposed
Rulemaking on Candidate Solicitation at
State, District and Local Party
Fundraising Events, 70 FR 9013, 9015
(Feb. 24, 2005) (“NPRM”). As an
alternative to providing a new
Explanation and Justification for the
current rule, the NPRM also proposed
revisions to current section 300.64 that
would prohibit Federal officeholders
and candidates from soliciting or
directing non-Federal funds when
attending or speaking at State party
fundraising events. See id. at 9015-16.
The NPRM sought public comment on
both options.

The public comment period closed on
March 28, 2005. The Commission
received eleven comments from sixteen
commenters in response to the NPRM,
including a letter from the Internal
Revenue Service stating “the proposed
explanation and the proposed rules do
not pose a conflict with the Internal

1The district court described the first step of the
Chevron analysis, which courts use to review an
agency’s regulations: “a court first asks ‘whether
Congress has directly spoken to the precise question
at issue. If the intent of Congress is clear, that is
the end of the matter; for the court, as well as the
agency, must give effect to the unambiguously
expressed intent of Congress.”” See Shays, at 51
(quoting Chevron, U.S.A., Inc. v. Natural Res. Def.
Council, 467 U.S. 837, 842—-43(1984)). In the second
step of the Chevron analysis, the court determines
if the agency interpretation is a permissible
construction of the statute which does not “unduly
compromise” FECA’s purposes by “‘creat[ing] the
potential for gross abuse.” See Shays at 91, citing
Orloski v. FEC, 795 F.2d 156, 164—65 (D.C. Cir.
1986) (internal citations omitted).

Revenue Code or the regulations
thereunder.” The Commission held a
public hearing on May 17, 2005 at
which six witnesses testified. The
comments and a transcript of the public
hearing are available at http://
www.fec.gov/law/
law_rulemakings.shtml under
“Candidate Solicitation at State, District
and Local Party Fundraising Events.”
For the purposes of this document, the
terms ‘“‘comment” and ‘““‘commenter”
apply to both written comments and
oral testimony at the public hearing.

The commenters were divided
between those supporting the current
exemption in section 300.64 and those
supporting the alternative proposed
rule. Several commenters urged the
Commission to retain the current
exemption as a proper interpretation of
2 U.S.C. 441i(e)(3). One commenter
argued that section 441i(e)(3) created a
total exemption because Congress knew
that State and local parties requested
Federal officeholders and candidates to
speak at these fundraisers to increase
attendance, but that these appearances
do not create any quid pro quo
contributions for the speaker. Some
commenters stressed the importance of
the relationship between Federal and
State candidates and stated that the
current exemption properly recognizes
the need for Federal officeholders and
candidates to participate in State party
fundraising events.

Some commenters viewed the
alternative proposed rule requiring a
candidate to avoid “words of
solicitation” as problematic because it
would necessitate Commission review
of speech at such events. These
commenters asserted that the alternative
rule would cause Federal officeholders
and candidates to refuse to participate
in State party fundraising events for fear
that political rivals will attempt to seize
on something in a speech as an
impermissible solicitation. One
commenter noted that Federal
officeholders and candidates, who are
attending State party fundraisers, are
expected to thank attendees for their
past and continued support for the State
party, and without a complete
exemption, such a courtesy could be
treated as a solicitation.

Another commenter noted that party
committees and campaign staff have
worked hard over the past two years
doing training, following Commission
meetings and advisory opinions, and
absorbing enforcement cases as they
have developed. Another commenter
noted that State parties have already
had to adjust their fundraising practices
during the 2004 election cycle to
comply with BCRA. Two commenters

argued that further regulatory changes at
this point would only increase the costs
of compliance and fundraising for State
parties that already operate on a small
budget.

In contrast, some commenters
supported the alternative proposed rule
that would bar Federal candidates and
officeholders from soliciting non-
Federal funds when appearing and
speaking at State party fundraising
events. Some commenters argued that
the Shays opinion, while upholding
section 300.64 under Chevron, criticized
the Commission’s interpretation as
“likely contraven[ing] what Congress
intended * * * aswellas* * * the
more natural reading of the statute
* * *” (Quoting Shays, 337 F. Supp.
2d at 91.) Thus, these commenters
argued that the structure of section
441i(e) as a whole, as well as the
specific wording of section 441i(e)(3),
when compared to the exceptions for
candidates for State and local office and
certain tax-exempt organizations
(sections 441i(e)(2) and (e)(4),
respectively), demonstrate that section
441i(e)(3) should not be construed as a
total exemption from the soft money
solicitation prohibitions. Accordingly,
these commenters argued that the
legislative history of BCRA better
supports the interpretation in the
alternative proposed rule. These
commenters also argued that the
Commission’s proposed Explanation
and Justification did not sufficiently
address the district court’s concern as to
why the Commission believed that
monitoring speech at State party
fundraising events is more difficult or
intrusive than in other contexts where
solicitations of non-Federal funds are
almost completely barred. Shays, 337 F.
Supp. 2d at 93. Finally, these
commenters noted that Federal
officeholders and candidates should be
able to distinguish speaking from
“soliciting,” as they are required to do
in other situations such as charitable
activity governed by the Senate Ethics
Rules or political activity regulated by
the Federal Hatch Act, 5 U.S.C. 7323,
and could properly tailor their speeches
to comply with the alternative proposed
rule.

The Commission has decided, after
carefully weighing the relevant factors,
to retain the current exemption in
section 300.64 permitting Federal
officeholders and candidates to attend,
speak, or be featured guests at State
party fundraising events without
restriction or regulation. The reasons for
this decision are set forth below in the
revised Explanation and Justification for
current section 300.64.
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Explanation and Justification

11 CFR 300.64—Exemption for
Attending, Speaking, or Appearing as a
Featured Guest at Fundraising Events

11 CFR 300.64(a)

The introductory paragraph in 11 CFR
300.64 restates the general rule from the
statutory provision in section 441i(e)(3):
“[n]otwithstanding the provisions of 11
CFR 100.24, 300.61 and 300.62, a
Federal candidate or individual holding
Federal office may attend, speak, or be
a featured guest at a fundraising event
for a State, district, or local committee
of a political party, including but not
limited to a fundraising event at which
Levin funds are raised, or at which non-
Federal funds are raised.”

The Commission clarifies in section
300.64(a) that State parties are free
within the rule to publicize featured
appearances of Federal officeholders
and candidates at these events,
including references to these
individuals in invitations. However,
Federal officeholders and candidates are
prohibited from serving on “host
committees” for a party fundraising
event at which non-Federal funds are
raised or from signing a solicitation in
connection with a party fundraising
event at which non-Federal funds are
raised, on the basis that these pre-event
activities are outside the statutory
exemption in section 441i(e)(3)
permitting Federal candidates and
officeholders to “attend, speak, or be a
featured guest” at fundraising events for
State, district, or local party committees.

11 CFR 300.64(b)

In promulgating 11 CFR 300.64(b), the
Commission construes 2 U.S.C.
441i(e)(3) to exempt Federal
officeholders and candidates from the
general solicitation ban, so that they
may attend and speak “without
restriction or regulation” at State party
fundraising events. The Commission
bases this interpretation on Congress’s
inclusion of the “notwithstanding
paragraph (1) phrase in section
441i(e)(3), which suggests Congress
intended the provision to be a complete
exemption. See Cisneros v. Alpine Ridge
Group, 508 U.S. 10, 18 (1993) (“[T]lhe
Courts of Appeals generally have
“interpreted similar ‘“‘notwithstanding”
language * * * to supercede all other
laws, stating that a clearer statement is
difficult to imagine.””’) (internal citation
omitted).

Although some commenters argue
that section 441i(e)(3) of FECA does not
permit solicitation because Congress did
not include the word ““solicit” in that
exception, the Shays court stated:

“[wlhile it is true that Congress created
carve-outs for its general ban in other
provisions of BCRA utilizing the term
‘solicit’ or ‘solicitation,’ see 2 U.S.C.
441i(e)(2), (4), these provisions do not
conflict with the FEC’s reading of
Section (e)(3).” See Shays, 337 F. Supp.
2d at 90; see also Shays at 89
(“However, as Defendant observes, ‘if
Congress had wanted to adopt a
provision allowing Federal officeholders
and candidates to attend, speak, and be
featured guests at state party fundraisers
but denying them permission to speak
about soliciting funds, Congress could
have easily done so.” ).

Furthermore, construing section
441i(e)(3) to be a complete exemption
from the solicitation restrictions in
section 441i(e)(1) gives the exception
content and meaning beyond what
section 441i(e)(1)(B) already permits.
Section 441i(e)(1)(A) establishes a
general rule against soliciting non-
Federal funds in connection with a
Federal election. Section 441i(e)(1)(B)
permits the solicitation of non-Federal
funds for State and local elections as
long as those funds comply with the
amount limitations and source
prohibitions of the Act. In contrast to
assertions by commenters that without
section 441i(e)(3) candidates would not
be able to attend, appear, or speak at
State party events where soft money is
raised, the Commission has determined
that under section 441i(e)(1)(B) alone,
Federal officeholders and candidates
would be permitted to speak and solicit
funds at a State party fundraiser for the
non-Federal account of the State party
in amounts permitted by FECA and not
from prohibited sources. See Advisory
Opinions 2003-03, 2003—05 and 2003—
36. Section 441i(e)(3) carves out a
further exemption within the context of
State party fundraising events for
Federal officeholders and candidates to
attend and speak at these functions
“notwithstanding” the solicitation
restrictions otherwise imposed by
441i(e)(1). Interpreting section 441i(e)(3)
merely to allow candidates and
officeholders to attend or speak at a
State party fundraiser, but not to solicit
funds without restriction, would render
it largely superfluous because Federal
candidates and officeholders may
already solicit up to $10,000 per year in
non-Federal funds from non-prohibited
sources for State parties under section
441i(e)(1)(B).

The Commission agrees with one
commenter who stated that the “more
natural” interpretation of 2 U.S.C.
441i(e)(3) is that found in current
section 300.64. The Commission also
believes that such an interpretation is
more consistent with legislative intent.

Section 300.64(b) effectuates the careful
balance Congress struck between the
appearance of corruption engendered by
soliciting sizable amounts of soft
money, and preserving the legitimate
and appropriate role Federal
officeholders and candidates play in
raising funds for their political parties.
Just as Congress expressly permitted
these individuals to raise and spend
non-Federal funds when they
themselves run for non-Federal office
(see 2 U.S.C. 441i(e)(2)), and to solicit
limited amounts of non-Federal funds
for certain 501(c) organizations (see 2
U.S.C. 441i(e)(4)), Congress also enacted
2 U.S.C. 441i(e)(3) to make clear that
Federal officeholders and candidates
could continue to play a role at State
party fundraising events at which non-
Federal funds are raised. The limited
nature of this statutory exemption
embodied in 11 CFR 300.64 is evident
in that it does not permit Federal
officeholders and candidates to solicit
non-Federal funds for State parties in
written solicitations, pre-event publicity
or through other fundraising appeals.
See 11 CFR 300.64(a).

The commenters also stressed the
importance of the unique relationship
between Federal officeholders and
candidates and their State parties. They
emphasized that these party fundraising
events mainly serve to energize grass
roots volunteers vital to the political
process.

By definition, the primary activity in
which persons attending or speaking at
State party fundraising events engage is
raising funds for the State parties. It
would be contrary to BCRA’s goals of
increasing integrity and public faith in
the campaign process to read the statute
as permitting Federal officeholders and
candidates to speak at fundraising
events, but to treat only some of what
they say as being in furtherance of the
goals of the entire event. As one
commenter noted regarding Federal
candidate appearances at State party
fundraising events, “‘the very purpose of
the candidate’s invited involvement—or
at least a principal one—is to aid in the
successful raising of money. So there is
little logic, and undeniably the
invitation to confusion, in allowing
candidates to speak and appear in aid of
fundraising purposes, while insisting
that the candidate’s speech be free of
apparent fundraising appeals.”
Determining what specific words would
be merely “speaking” at such an event
without crossing the line into
“soliciting” or ““directing” non-Federal
funds raises practical enforcement
concerns. See 11 CFR 300.2(m)
(definition of “to solicit’’) and 300.2(n)
(definition of “to direct”). A regulation
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that permitted speaking at a party event,
the central purpose of which is
fundraising, but prohibited soliciting,
would require candidates to perform the
difficult task of teasing out words of
general support for the political party
and its causes from words of solicitation
for non-Federal funds for that political
party. As the U.S. Supreme Court stated
in Buckley v. Valeo:

[Wlhether words intended and designed to
fall short of invitation would miss that mark
is a question both of intent and of effect. No
speaker, in such circumstances, safely could
assume that anything he might say upon the
general subject would not be understood by
some as an invitation. In short, the
supposedly clear-cut distinction between
discussion, laudation, general advocacy, and
solicitation puts the speaker in these
circumstances wholly at the mercy of the
varied understanding of his hearers and
consequently of whatever inference may be
drawn as to his intent and meaning.

424 U.S. 1, 43 (1976); see also Village
of Schaumburg v. Citizens for a Better
Environment, 444 U.S. 620, 632 (1980)
(noting that “solicitation is
characteristically intertwined with
informative and perhaps persuasive
speech seeking support for particular
causes or for particular views”); Thomas
v. Collins, 323 U.S. 516, 534—35 (1945)
(stating that ““[g]leneral words create
different and often particular
impressions on different minds. No
speaker, however careful, can convey
exactly his meaning, or the same
meaning, to the different members of an
audience * * * [I]t blankets with
uncertainty whatever may be said. It
compels the speaker to hedge and
trim”); Grayned v. City of Rockford, 408
U.S. 104, 116 (1972) (holding that “[t]he
nature of a place, “the pattern of its
normal activities, dictate the kinds of
regulations of time, place and manner
that are reasonable.” * * *The crucial
question is whether the manner of
expression is basically incompatible
with the normal activity of a particular
place at a particular time.”).

A complete exemption in section
300.64(b) that allows Federal
officeholders and candidates to attend
and speak at State party fundraising
events without restriction or regulation
avoids these significant concerns. A
number of commenters noted the
potential impact of these concerns if the
Commission did not retain current 11
CFR 300.64(b). For example, one
commenter ‘“‘strongly urge[d] the
Commission not to adopt a ‘speak but
don’t solicit’ rule. As noted in the
NPRM itself, such a rule would ‘require
candidates to tease out’ appropriate
words from inappropriate ones.” This
commenter further stated that he “also

fear[s] the outcome if a ‘middle ground’
is adopted, wherein federal
officeholders and candidates could
attend fundraisers but not use words
that might be deemed solicitation for
money. This would, first and foremost,
open up a whole new battleground in
politics, as every statement made by a
Congressman at his party’s Jefferson/
Jackson day (or Lincoln Day) dinner will
be scrutinized to see if it complies with
requirements.” Another commenter
noted that current 11 CFR 300.64
“applies only to the speeches that a
Federal officeholder or candidate may
give at a State or local party event. It
reflects the practical realities of these
events. As a featured speaker, an
officeholder is expected to thank the
attendees for their past and continued
support of the party. Without the
current exemption, this common
courtesy might well be treated as a
violation of the ban on the solicitation
of non-Federal funds. The Commission
would then be placed in the position of
determining whether a normal and
expected expression of gratitude or
request for support crosses some
indeterminate line and violates the
law.” Another commenter urged the
Commission to retain the current
regulation so that Federal officeholders
and candidates would not be exposed to
“legal jeopardy” because the proposed
alternative rule would leave “too much
opportunity for someone to second
guess and misinterpret a speech made at
this type of event.” The same
commenter stated that the Commission
is faced with the question of whether or
not to adopt a rule ““that allows
candidates and officeholders to be
placed at the mercy of those who would
misinterpret or mischaracterize the
speech they give.”

At the hearing, the Commission
explored a number of scenarios
involving a Federal officeholder or
candidate speaking at a party
fundraising event. The discussion
illustrates the difficulty for not only the
Commission, but also Federal
officeholders and candidates, in parsing
speech under the alternative proposed
rule. For example, when asked whether
statements like “I'm glad you’re here to
support the party,” and “thank you for
your continuing support of the party,”
constitute solicitation, the commenters
who favor the alternative proposed rule
could not give definitive answers. They
acknowledged that the word “support”
may be construed as a solicitation when
spoken at a fundraising event but not
when spoken at other types of events.
Likewise, commenters who favored the
current rule expressed uncertainty as to

whether these phrases would be
construed as solicitations when spoken
at a fundraising event.

The commenters disagreed as to
whether a Federal officeholder or
candidate delivering a speech under a
banner hung by the State party reading
“Support the 2005 State Democratic
ticket tonight”” would be construed as
impermissible solicitation unless
explicit disclaimers were included in
the speech. Some commenters noted
that even a “pure policy” speech,
otherwise permissible at a non-
fundraising event, could constitute an
impermissible solicitation in the context
of a State party fundraising event.
Finally, many commenters could not
provide a clear answer as to whether a
policy speech that included a statement
of support for the “important work” of
the State party chairman on a particular
issue (such as military base closures in
the state) could be construed as an
impermissible solicitation. In each of
these examples the commenters stated
that an analysis of the particular facts
and circumstances surrounding the
speech would be required in order to
determine whether a speech would be
solicitation. However, the commenters
analyzed the facts and circumstances
differently, and when presented with
the same facts and circumstances, they
could not come to agreement on
whether the speech was a solicitation.

The inability of the commenters to
provide clear answers to these scenarios
demonstrates how parsing speech at a
State party fundraising event is more
difficult than in other contexts and why
it would be especially intrusive for the
Commission to enforce the alternative
proposed rule. As illustrated during the
discussion at the hearing and observed
by one of the commenters, whether a
particular message is a solicitation may
depend on the person hearing the
message—what one person interprets as
polite words of acknowledgement may
be construed as a solicitation by another
person. The likelihood of this
misinterpretation occurring increases at
a State party fundraising event because
of the Federal officeholders’ and
candidates’ unique relationship to, and
special identification with, their State
parties.

The Commission believes that the
alternative rule would, as a practical
matter, make the statutory exception at
2 U.S.C. 441i(e)(3) for appearances at
State and local party fundraising events
a hollow one. Given that the Federal
officeholder’s appearance would be, by
definition, at a fundraising event, it
would be exceedingly easy for opposing
partisans to file a facially plausible
complaint that the candidate or Federal
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officeholder’s words or actions at the
event constituted a ‘“‘solicitation.” In
such circumstances, the Commission
believes that Federal officeholders and
candidates would be reluctant to appear
at State party fundraising events, as
doing so would risk complaints,
intrusive investigations, and possible
violations based on general words of
support for the party.

Some commenters argued that Federal
officeholders and candidates should be
able to distinguish between permissible
speech and an impermissible
solicitation under the alternative rule
because Federal employees are already
required to make such judgments when
involved in political activity pursuant to
the Hatch Act. See 5 U.S.C. 7323; 5 CFR
734.208(b). Under the Hatch Act and its
implementing regulations, a Federal
employee ‘“‘may give a speech or
keynote address at a political fundraiser
* * * as long as the employee does not
solicit political contributions.” See 5
CFR 734.208, Example 2. However,
there are significant differences between
the requirements of the Hatch Act and
the Commission’s regulations which
make it much easier for Federal
employees to know which words are
words of solicitation under the Hatch
Act scheme, than under the alternative
proposed rule.

Although the Hatch Act restriction
appears similar to the proposed
alternative rule banning Federal
officeholders and candidates from
soliciting money when speaking at State
party fundraising events, the Hatch Act
is a narrower standard that provides
clear guidance to speakers to distinguish
permissible speech. First, the
implementing regulations for the Hatch
Act contain a narrow definition of
“solicit” meaning ‘‘to request expressly”
that another person contribute
something. See 5 CFR 734.101. Thus, for
example, the Hatch Act regulations
explain that an employee may serve as
an officer or chairperson of a political
fundraising organization so long as they
do not personally solicit contributions,
see 5 CFR 734.208, Example 7, while
Federal officeholders and candidates
may not serve in such capacity under 2
U.S.C. 441i(e) and 11 CFR 300.64.
Moreover, in order to violate the Hatch
Act, a Federal employee must
“knowingly” solicit contributions—a
higher standard than that employed in
FECA and Commission regulations.
Thus, a Federal employee would not be
penalized for unintentionally crossing
the line into “solicitation” under the
Hatch Act, whereas the alternative
proposed rule would reach situations
where the Federal officeholder or
candidate speech could be construed as

an impermissible solicitation, regardless
of the speaker’s knowledge or intent.

A commenter cited the Senate Ethics
Manual explaining Rule 35 of the Senate
Code of Official Conduct, arguing that
Federal officeholders and candidates
know how to ask for money and avoid
asking for money. The Senate rule
targets solicitation of gifts from
registered lobbyists and foreign agents
and applies to situations not analogous
to State party fundraising events. Rule
35 prohibits Senators and their staff
from soliciting charitable donations
from registered lobbyists and foreign
agents but makes an exception, among
others, for a fundraising event attended
by fifty or more people. Thus, at a
fundraising event attended by fifty or
more people, including registered
lobbyists and foreign agents, senators do
not need to be concerned that their
speech soliciting charitable donations is
an impermissible solicitation of a gift
under Rule 35.

Many commenters stressed the need
for Federal officeholders and candidates
to have clear notice regarding what
speech would be allowable at these
State party fundraising events, as the
unwary could unintentionally run afoul
of a more restrictive rule. A complete
exemption in section 300.64(b) that
allows Federal officeholders and
candidates, in these limited
circumstances, to attend and speak at
State party committee fundraising
events without restriction or regulation,
including solicitation of non-Federal or
Levin funds, avoids these concerns and
the practical enforcement problems they
entail. The exemption provides a
straightforward, clear rule that Federal
officeholders and candidates may easily
comprehend and that the Commission
may practically administer. It also fully
complies with the plain meaning of
BCRA.

Furthermore, as noted above, current
11 CFR 300.64 is carefully
circumscribed and only extends to what
Federal candidates and officeholders
say at the State party fundraising events
themselves. The regulation tracks the
statutory language by explicitly
allowing Federal candidates and
officeholders to attend fundraising
events and in no way applies to what
Federal candidates and officeholders do
outside of State party fundraising
events. Specifically, the regulation does
not affect the prohibition on Federal
candidates and officeholders from
soliciting non-Federal funds for State
parties in fundraising letters, telephone
calls, or any other fundraising appeal
made before or after the fundraising
event. Unlike oral remarks that a
Federal candidate or officeholder may

deliver at a State party fundraising
event, when a Federal candidate or
officeholder signs a fundraising letter or
makes any other written appeal for non-
Federal funds, there is no question that
a solicitation has taken place that is
restricted by 2 U.S.C. 441i(e)(1).
Moreover, it is equally clear that such a
solicitation is not within the statutory
safe harbor at 2 U.S.C. 441i(e)(3) that
Congress established for Federal
candidates and officeholders to attend
and speak at State party fundraising
events.

Finally, there does not appear to be
evidence of corruption or abuse under
the current rule that dictates a change in
Commission regulations. Commenters
both favoring and opposed to the
regulation in its current form agreed that
there is no evidence that the operation
of this exemption in the past election
cycle in any way undermined the
success of BCRA cited by its
Congressional sponsors. Congress
specifically allowed Federal candidates
and officeholders to attend and speak at
State party fundraising events. The
statute permits attendance where non-
Federal funds are being raised, and
policing what may be said in both
private and public conversations with
donors at such events does little to
alleviate actual or apparent corruption.
One commenter pointed out that most of
these fundraising events require a
contribution to the State party as the
cost of admission, and do not present a
significant danger of corruption from
solicitation at the event itself by
speakers. As one commenter noted, ““it
is difficult to identify any regulatory
benefit to be derived by additional
restrictions on what a candidate might
say to an audience that already has
chosen to attend and contribute [when]
without any overt solicitation, the
candidate’s appearance at the event
already makes clear the importance that
she attaches to the party’s overall
campaign efforts.” The Commission
agrees with the commenters that
additional restrictions on what a
candidate may say once at the
fundraising event provides little, if any,
anti-circumvention protection since, as
one commenter noted in oral testimony,
“the ask has already been made * * *
The people are already there. They are
motivated to be there” and the funds
have already been received by the party
committee before the Federal candidate
and officeholder speaks at the
fundraising event. A commenter
observed, “most political events I am
familiar with involve the raising of
funds as a condition of admission as
opposed to a solicitation at an event.”
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Another commenter stated that “in most
instances the money for the event has
already been raised. Therefore, the
candidate or officeholder’s appearance
and speech [are] not a solicitation.”

Another commenter noted that most
of these fundraising events are small-
dollar events targeted at grass roots
volunteers where donations are usually
less than $100, and do not include
corporations or single-interest groups.
An additional commenter stated that
“Congress knew that state and local
party committees request officeholders
speak at party events to increase
attendance and the party’s yield from
the event. It was also aware that
speeches at these events are unlikely of
themselves to foster the quid pro quo
contributions that the law seeks to
curb.” Thus, many of these events
already comply with amount limitations
and source prohibitions for solicitation
under section 441i(e)(1)(B). In contrast,
other commenters asserted that there
was a potential for abuse if Federal
candidates and officeholders make
phone calls from the event asking
donors for non-Federal funds, or gather
together a group of wealthy donors and
label it a “State party fundraising event”
in order to benefit from the exemption
in section 300.64. However, in response
to Commission questioning at the
hearing, no commenter could point to
any reports of such activity in the past
election cycle. If the Commission
detects evidence of abuse in the future,
the Commission has the authority to
revisit the regulation and take action as
appropriate, including an approach
targeted to the specific types of
problems that are actually found to
occur.

Additional Issues

1. Other Fundraising Events

In the NPRM, the Commission sought
public comment regarding certain
advisory opinions issued by the
Commission permitting attendance and
participation by Federal officeholders
and candidates at events where non-
Federal funds would be raised for State
and local candidates or organizations,
subject to various restrictions and
disclaimer requirements. See NPRM at
9015; Advisory Opinions 2003-03,
2003-05, and 2003-36. Some
commenters stated that the analysis in
those advisory opinions was correct and
consistent with BCRA’s exceptions
permitting Federal officeholders and
candidates to raise money for State and
local elections within Federal limits and
prohibitions under section 441i(e)(1)(B).
One commenter noted that these
advisory opinions were based on the

Commission’s regulation at 11 CFR
300.62, which was not challenged in the
Shays litigation and need not be
reexamined here. Another commenter
urged the Commission to incorporate
the holdings of these advisory opinions
into its regulations so that Federal
officeholders and candidates could
continue to rely on them. One
commenter also suggested that any
additional restrictions beyond the
disclaimers required in these advisory
opinions would raise constitutional
concerns. In contrast, other commenters
asserted that these advisory opinions
were incorrect and that the Commission
should supersede them with a
regulation that completely bars
attendance at soft money fundraising
events that are not hosted by a State
party. The Commission does not believe
it is necessary to initiate a rulemaking
to address the issues in Advisory
Opinions 2003-03, 2003-05, and 2003—
36 at this time.

2. Levin Funds

The Commission also sought
comment on how it should interpret 2
U.S.C. 441i(b)(2), (e)(1), and (e)(3) in
light of language from Shays stating that
Levin funds are “funds ‘subject to
[FECA’s] limitations, prohibitions, and
reporting requirements.’”” See NPRM at
9016. Most comments regarding this
inquiry opposed any interpretation of
these provisions that would allow
Federal officeholders and candidates to
solicit Levin funds without restriction,
with some commenters noting that the
Commission has consistently referred to
Levin funds as non-Federal funds,
including in recent final rules published
in 2005. However, one commenter
stated that Federal officeholders and
candidates should be allowed to raise
Levin funds. This issue of interpretation
was relevant only to the alternative
approach proposed in the NPRM.
Because the Commission has decided to
retain its rule in section 300.64 with a
revised Explanation and Justification,
the Commission need not further
address this question of statutory
interpretation.

Dated: June 23, 2005.
Scott E. Thomas,
Chairman, Federal Election Commaission.
[FR Doc. 05-12863 Filed 6—29-05; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE230, Special Condition 23—
170-SC]

Special Conditions; Raytheon Model
King Air H-90 (T-44A) Protection of
Systems for High Intensity Radiated
Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to ARINC Inc., 1632 S. Murray
Blvd., Colorado Springs, CO 80916 for a
Supplemental Type Certificate for the
Raytheon Model King Air H-90 (T—44A)
airplane. These airplanes will have
novel and unusual design features when
compared to the state of technology
envisaged in the applicable
airworthiness standards. The novel and
unusual design features include the
installation of the Rockwell Collins Pro
Line 21 Avionics System. This system
includes Electronic Flight Instrument
Systems (EFIS), electronic displays,
digital Air Data Computers (ADC), and
supporting equipment. The applicable
regulations do not contain adequate or
appropriate airworthiness standards for
the protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
DATES: The effective date of these
special conditions is June 22, 2005.

Comments must be received on or
before August 1, 2005.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. CE230, Room 506, 901
Locust, Kansas Gity, Missouri 64106. All
comments must be marked: Docket No.
CE230. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.
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SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval and thus
delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE230.” The postcard will
be date stamped and returned to the
commenter.

Background

On June 7, 2005, ARINC Inc. 1632 S.
Murray Blvd., Colorado Springs, CO
80916, notified the Denver ACO of a
Designated Alteration Station (DAS)
project for a new Supplemental Type
Certificate for the Raytheon Model H90
(T—44A) airplanes. The Raytheon
Models of concern are approved under
TC No. 3A20. The proposed
modification incorporates a novel or
unusual design features, including a
dual EFIS system, digital air data
computers, and other equipment
associated with the Rockwell Collins
Pro Line 21 Avionics System. These
systems may be vulnerable to HIRF
external to the airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, ARINC, Inc. must show
that the Raytheon Model H90 (T-44A)

airplanes meet the following provisions,
or the applicable regulations in effect on
the date of application for the STC: For
those areas modified or impacted by the
installation, ARINC will use 14 CFR part
23 Amendments 23—1 through 23-55.
This includes applying the concepts of
23.1301, 23.1302, 23.1309, 23.1311,
23.1321, 23.1322, 23.1331, 23.1335,
23.1351, 23.1357, 23.1359, 23.1361,
23.1365, 23.1367, 23.1381, 23.1431,
23.1529, 23.1541, 23.1543, 23.1581 at
amendment 55, and the special
conditions adopted by this rulemaking
action. For systems that are not
modified or impacted by the
installation, the original certification
basis listed on TC No. 3A20 are still
applicable.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in §11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the models for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

ARINC, Inc. plans to incorporate
certain novel and unusual design
features into an airplane for which the
airworthiness standards do not contain
adequate or appropriate safety standards
for protection from the effects of HIRF.
These features include the addition of a
digital Air Data computer, which may
be susceptible to the HIRF environment,
that were not envisaged by the existing
regulations for this type of airplane.

Protection of Systems from High
Intensity Radiated Fields (HIRF): Recent
advances in technology have given rise
to the application in aircraft designs of
advanced electrical and electronic
systems that perform functions required
for continued safe flight and landing.
Due to the use of sensitive solid-state
advanced components in analog and
digital electronics circuits, these
advanced systems are readily responsive
to the transient effects of induced

electrical current and voltage caused by
the HIRF. The HIRF can degrade
electronic systems performance by
damaging components or upsetting
system functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field Strength
Frequency (volts per meter)
Peak Average

10 kHz-100 kHz 50 50
100 kHz-500

kHz o, 50 50
500 kHz—2 MHz 50 50
2 MHz-30 MHz 100 100
30 MHz-70 MHz 50 50
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Field Strength Applicability that performs critical functions must be
Frequency (volts per meter) As discussed above, these special demgn}ad and 1nstalled. to ensure t}.l.:-.lt.the
Pealk Average conditions are applicable to Raytheon operations, and operational capablhtles
Model HO0 (T—44A) airplanes. Should of thgse systems to perform critical
70 MHz-100 ARING, Inc. apply at a later date for a functions, are not adversely affected
MHZ ....oovvvnv 50 50 supplemental type certificate to modify ~ When the airplane is exposed to high
100 MHz—200 any other model on the same type intensity radlate'd electromagnetic fields
MHZ .............. 100 100 certificate to incorporate the same novel ~ external to the airplane. .
200 MHz-400 or unusual design feature, the special 2. For the purpose O,f these.spe'cnal
002755 %1 conditions would apply to that model as _ £onCioRe, he 2 lowts Jefaton
MHZ o 700 s Well under the provisions of § 21.101. whose failure would contribute to, or
ZogH'\gHé_(;Hcin 2(7)88 ;88 Conclusion cause, a failure condition that would
> GHz—4 GHz ... 3000 200  This action affects only certain novel ~ prevent the continued safe flight and
4 GHz—6 GHz ... 3000 200 or unusual design features on one model landing of the airplane.
6 GHz—8 GHz ... 1000 200 of airplane. It is not a rule of general Issued in Kansas City, Missouri, on June
8 GHz-12 GHz 3000 300 applicability and affects only the 22, 2005.
12 GHz-18 GHz 2000 200 applicant who applied to the FAA for John R. Colomy,
18 GHz-40 GHz 600 200  approval of these features on the Acting Manager, Small Airplane Directorate,

The field strengths are expressed in terms
of peak root-mean-square (rms) values.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions, whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.

airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these special
conditions is as follows:

PART 23—[AMENDED]

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Raytheon Model 90 (T—44A)
airplanes modified by ARINC, Inc. to add
the Rockwell Collins Pro Line 21
Avionics System.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system

Aircraft Certification Service.
[FR Doc. 05-12879 Filed 6—29-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. 228, Special Condition 23-167—
SC]

Special Conditions; Diamond Aircraft
Industries, EFIS and Full Authority
Digital Engine Control (FADEC) on the
Diamond DA-42; Protection of
Systems for High Intensity Radiated
Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Diamond Aircraft Industries
GmbH, N.A. Otto-Strasse 5, A—2700
Wiener Neistadt, Austria; telephone: 43
2622 26 700; facsimile: 43 2622 26 780,
as part of the FAA Type Validation of
the Diamond Aircraft Industries Model
DA-42. This airplane will have novel
and unusual design features when
compared to the state of technology
envisaged in the applicable
airworthiness standards. These novel
and unusual design features include the
installation of a Garmin Model G-1000
electronic flight instrument system
(EFIS) display, and digital engine
controls. The applicable regulations do
not contain adequate or appropriate
airworthiness standards for the
protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
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equivalent to the airworthiness
standards applicable to these airplanes.

DATES: The effective date of these
special conditions is June 22, 2005.
Comments must be received on or
before August 1, 2005.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. 228, Room 506, 901 Locust,
Kansas City, Missouri 64106. All
comments must be marked: Docket No.
228. Comments may be inspected in the
Rules Docket weekdays, except Federal
holidays, between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval and thus
delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 228.” The postcard will be

date stamped and returned to the
commenter.

Background

Diamond Aircraft Industries (DAI)
made application through European
Aviation Safety Agency (EASA) for U.S.
Type Certification for the Diamond
Aircraft Model DA—42 on August 2,
2004. The Diamond DA—42 aircraft is a
new fully composite, four place, twin-
engine airplane with retractable gear,
cantilever low wing and T-tail. The
airplane was certified by EASA and
listed on Type Certificate No. A005
dated May 13, 2004. GCertification work
was delegated to the Austrian Civil
Authority as the JAA/Primary
Certification Authority. The airplane is
powered by two Thielert Aircraft
Engines GmbH (Thielert) TAE 125-01
aircraft diesel engines (ADE). They are
listed on U.S. engine TC No. EO0069EN
and incorporate two MT-propeller,
MTV-6-A—-C-F/CF187-129, U.S. TC
No. P19NE. The fuel to be used for the
Thielert TAE 125-01 aircraft diesel
engine in USA is Jet A only. The Type
Certification sought is for Day VFR/IFR
operations.

As part of the FAA validation process
for issuance of a Type Certificate in the
United States for foreign applicants, the
FAA is issuing these special conditions
to address Certification Review Items
(CRI) for novel and unusual features of
the Diamond DA-42. The proposed type
design incorporates novel or unusual
design features, including the Garmin
G1000 EFIS system, and digital engine
controls that are vulnerable to HIRF
external to the airplane.

Type Certification Basis

Based on the provisions of 14 CFR
21.17(c), 21.29 and the Austria—US
BAA, and the FAA Order 8100.14,
Interim Procedures for Working with the
European Community on Airworthiness
Certification and Continued
Airworthiness and the Type Validation
principles, the following airworthiness
requirements are applicable to this
project, and will remain active for three
years from the date of application: The
certification basis is based on the EASA/
ACG certification basis as presented in
CRI A-01, Issue 4, Joint Certification
Basis and is harmonized at JAA JAR 23
Amendment 1, which is harmonized at
14 CFR part 23 Amendment 51. The
FAA identified FAR/EASA Significant
Standards Differences (SSDs),
documented in our CRIs for the
validation.

The Garmin G1000 was originally
approved at part 23 Amendment 49 for
§23.1301, §23.1309, § 23.1311,
§23.1322, and other applicable rules for

electronic displays, but is approved at
Amendment 51 for this installation. The
digital engine control was certified
under part 33 and Amendment 20 with
the engine, but is approved at part 23
Amendment 51 with the rest of the DA—
42 for § 23.1309 and other applicable
regulations for this installation. The
certification basis also includes any
applicable exemptions, equivalent
levels of safety, and the terms of these
special conditions.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101 (b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

Diamond Aircraft, Inc. plans to
incorporate certain novel and unusual
design features into the Diamond DA—42
airplane for which the airworthiness
standards do not contain adequate or
appropriate safety standards for
protection from the effects of HIRF.
These features include the G1000 EFIS
and two digital engine controls, which
are susceptible to the HIRF environment
and were not envisaged by the existing
regulations for this type of airplane.
Though the digital engine control
systems were initially certificated to 14
CFR part 33, the regulatory
requirements in 14 CFR part 23 for
evaluating the installation of complex
systems, including electronic systems,
are contained in §23.1309.

When § 23.1309 was developed, the
use of electronic control systems for
engines was not envisioned. The
§ 23.1309 requirements were originally
not applied to systems certificated as
part of an approved engine
(§23.1309(f)(1)). Also, §23.1309(f)(1)
implies evaluation of the engine
system’s effects is not required.
However, the installation specifics of
the electronic engine control systems on
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the DA—-42 requires evaluation due to
the possible effects on or by other
airplane systems (e.g., radio interference
with other airplane electronic systems,
shared engine and airplane power
sources) using § 23.1309. The integral
nature of these systems makes it
unfeasible to evaluate the airplane
portion of the system without including
the engine portion of the system. Also,
electronic control systems often require
inputs from airplane data and power
sources and outputs to other airplane
systems (e.g., automated cockpit
powerplant controls such as mixture
setting). Therefore, special conditions
are proposed to provide HIRF protection
for the EFIS and digital engine controls
and to evaluate the installation for
compliance with the requirements of
§23.1309(a) through (e) at Amendment
23-51 for the Diamond DA—42.

Protection of Systems From High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid-state advanced

components in analog and digital
electronics circuits, these advanced
systems are readily responsive to the
transient effects of induced electrical
current and voltage caused by the HIRF.
The HIRF can degrade electronic
systems performance by damaging
components or upsetting system
functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of

exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(2) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field Strength (volts per meter)
Frequency
Peak Average
TO KHZ=T00 KHZ ...ttt e e et s et e s R e e b e e Rt e be e n e e be e e e eee e e e nre e e e nreennenn 50 50
100 KHZ=500 KHZ ...t e et h e bbb e e et h e b s b e b e e et ee e 50 50
B0 KHZ=2 IMHZ ...ttt ettt e e r e e e h e e b e e ekt e et bt e e e neeeen e s r e e e nneennenneeane e 50 50
2 MHZ=B0 MHZ ..ottt a et s a et e a et h et R oo Rt e a et bttt ee e et naeenee bt e neenne e e neennenee 100 100
B0 MHZ=70 MHZ ...t ettt a et s ae e et e b e e e e e Re e s e e R e e st e bt e st eb e e e e e et e an e s Rt e e e nne e e e neennene 50 50
7O MHZ=T00 IMH2Z ..ottt a et e et e e ae e et e h e e et e Rt e s e e bt e m et eb e et e ee e emtesaeemeenheeneenneeneenneeneenne 50 50
100 MHZ=200 MHZ ...ttt e e e et ae e na e e et e s R e e ee e R e s be e n e e be e e e nae e e e nreenenneennenn 100 100
200 MHZ=400 MHZ ...ttt a et ea et eae e et e h e e et e h e e s e bt e n st b e et e ee e et e nheen et nhe et e nne e e e nneeneene 100 100
400 MHZ=700 MHZ ...ttt s et st e et e R e e a e s R e e e e b e e et ke e et bt ean e e et e anenre e e e nneennenreeine e 700 50
L0 L 2 RSSO 700 100
T GHZ2 GHZ ..ttt R Rt e R Rt n R n e et nn e nr e nenreene s 2000 200
P b | SR 3000 200
4 GHZB GHZ ..o R e R Rttt e e Rt e r e nenne e nenn e e 3000 200
6 GHz-8 GHz ..... 1000 200
8 GHz-12 GHz ... 3000 300
12 GHz-18 GHz 2000 200
18 GHz—-40 GHz 600 200

The field strengths are expressed in terms of peak root-mean-square (rms) values.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for

approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions, whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary

electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
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to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.

Applicability

As discussed above, these special
conditions are applicable to the
Diamond DA-42 airplane. Should
Diamond Aircraft, Inc. apply at a later
date for a supplemental type certificate
to modify any other model on the same
type certificate to incorporate the same
novel or unusual design feature, the
special conditions would apply to that
model as well under the provisions of
§21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these special
conditions is as follows:

PART 23—[AMENDED]

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,

the following special conditions are
issued as part of the type validation basis
for the Diamond DA—42 airplane with a
Garmin G1000 EFIS and digital engine
control systems.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. Electronic Engine Control System.
The installation of the electronic engine
control system must comply with the
requirements of § 23.1309(a) through (e)
at Amendment 23-51. The intent of this
requirement is not to re-evaluate the
inherent hardware reliability of the
control itself, but rather determine the
effects, including environmental effects
addressed in § 23.1309(e), on the
airplane systems and engine control
system when installing the control on
the airplane. When appropriate, engine
certification data may be used when
showing compliance with this
requirement.

3. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri on June 22,
2005.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-12882 Filed 6—29-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20355; Directorate
Identifier 2004—NM-198-AD; Amendment
39-14177; AD 2005-13-40]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Airplanes, Equipped With an
Auxiliary Fuel Tank Having a Fuel
Pump Installed

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for Boeing
Model 727 airplanes equipped with an
auxiliary fuel tank having a fuel pump
installed. This AD requires revising the
airplane flight manual to include
limitations on operating the fuel pumps
for the auxiliary fuel tank. This AD is
prompted by a design review of the fuel
pump installation, which revealed a
potential unsafe condition related to the
auxiliary fuel tank(s). We are issuing
this AD to prevent dry operation of the
fuel pumps for the auxiliary fuel tank,
which could create a potential ignition
source inside the auxiliary fuel tank that
could result in a fire or explosion of the
auxiliary fuel tank.

DATES: This AD becomes effective
August 4, 2005.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, Room PL—401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Sulmo Mariano, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6501; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the street
address stated in the ADDRESSES section.
This docket number is FAA—-2005—
20355; the directorate identifier for this
docket is 2004-NM-198-AD.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to Boeing Model 727 airplanes
equipped with an auxiliary fuel tank
having a fuel pump installed. That
NPRM was published in the Federal
Register on February 15, 2005 (70 FR
7695). That NPRM proposed to require
revising the airplane flight manual
(AFM) to include limitations on
operating the fuel pumps for the
auxiliary fuel tank.

Comments

We provided the public the
opportunity to participate in the
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development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Support for the Proposed AD

One commenter supports the
proposed AD.

Request To Withdraw Proposed AD

One commenter notes that Revision
47 to the Boeing 727 AFM, dated May
17, 2004, includes procedural changes
that are similar to the information that
the proposed AD would require be
inserted into the Limitations section of
the AFM. The commenter feels that the
requirements of the proposed AD are
adequately addressed by incorporating
Revision 47 to the AFM and that it
would be more appropriate for the new
information to be placed in the Normal
Procedures section of the AFM rather
than the Limitations section.

We do not agree. The wording in
paragraph (f) of this AD is not identical
to that in Revision 47 to the Boeing 727
AFM. Revision 47 contains a note that
would allow the auxiliary tank pump(s)
to remain “on” in certain situations. We
find that the auxiliary tank pumps must
be switched off immediately when the
respective auxiliary tank fuel pump low
pressure light illuminates. Thus, to
ensure that the unsafe condition is
adequately addressed, we find it
necessary to require that the information
specified in paragraph (f) of this AD be
included in the Limitations section of
the AFM, as proposed. Further, the
limitation section of the AFM is the
only section that is mandatory for
operators. The unsafe condition which
this AD is intended to correct is of such
significance to necessitate mandating
the procedure. We have not changed the
final rule in this regard.

Request to Clarify Wording of AFM
Revision

The same commenter requests that we
revise paragraph (f) to be consistent
with similar wording in Revision 47 to
the Boeing 727 AFM. The commenter
notes that paragraph (f) of the proposed
AD states “Auxiliary tank fuel pump
switches must not be positioned
‘ON* * *” and “Auxiliary tank(s) fuel
pumps must not be ‘ON* * *.’”” The
commenter points out that the wording
for the same instructions in Revision 47
of the AFM states that the “pumps must
be off.”

We agree. We find that the wording
referenced by the commenter is clearer,
though the meaning is the same. We
have revised paragraph (f) of this AD
accordingly.

Request To Clarify Intent of Proposed
AD

The same commenter states that is
unclear if the intent of the proposed AD
is to delete Note [1] in Revision 47 of
the AFM, which states:

“If an auxiliary tank fuel pump LOW
PRESSURE light illuminates during takeoff or
climb, the auxiliary tank pump(s) may
remain on until the climb attitude is reduced
and the light(s) extinguishes or workload
allows for pump(s) to be positioned ‘OFF."”

The commenter notes that this
statement qualifies the preceding
statement in Revision 47 of the AFM:
“Each auxiliary tank fuel pump switch
must be positioned ‘OFF’ without delay
when the respective auxiliary tank fuel
pump low pressure light illuminates.”
The commenter opines that this note
should be retained as it does have value
in certain situations. The commenter
recommends that, if the FAA intends to
delete the note, the proposed wording
should be revised to clearly state this
intent.

We agree with the commenter’s
request to clarify our intent. Our intent
was that this qualifying note should not
be included in the AFM revision
required by paragraph (f) of this AD. As
stated previously, we do not agree with
the note in Revision 47 to which the
commenter refers because we have
determined that, to prevent dry
operation of the fuel pumps for the
auxiliary fuel tank, the affected
auxiliary tank pumps must be switched
off without delay when the auxiliary
tank fuel pump low pressure light
illuminates. We have revised paragraph
(f) of this AD to clarify that we intend
no exceptions to the requirement to
switch off each auxiliary tank fuel pump
as soon as the applicable low pressure
light illuminates.

Explanation of Additional Editorial
Change

We have revised the second paragraph
of the AFM revision specified in
paragraph (f) of this AD to read, “When
established in a level attitude at cruise,
if the auxiliary tank(s) contain usable
fuel and the auxiliary tank(s) pump
switches are ‘OFF,’ the auxiliary tank(s)
pump switches should be positioned
‘ON’ again.” The word “pump” was
inadvertently omitted in this statement
in the proposed AD.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.

We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

There are about 300 airplanes of the
affected design in the worldwide fleet.
This AD will affect about 200 airplanes
of U.S. registry. The AFM revision will
take about 1 work hour per airplane, at
an average labor rate of $65 per work
hour. Based on these figures, the
estimated cost of the AD for U.S.
operators is $13,000, or $65 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-13-40 Boeing: Amendment 39-14177.
Docket No. FAA-2005-20355;
Directorate Identifier 2004—-NM-198-AD.

Effective Date

(a) This AD becomes effective August 4,
2005.

Affected ADs

(b) None.

Applicability: (c) This AD applies to
Boeing Model 727, 727C, 727-100, 727—
100C, 727-200, and 727—-200F series
airplanes; certificated in any category;
equipped with an auxiliary fuel tank having
a fuel pump installed.

Unsafe Condition

(d) This AD was prompted by a design
review of the fuel pump installation, which
revealed a potential unsafe condition related
to the auxiliary fuel tank(s). We are issuing
this AD to prevent dry operation of the fuel
pumps for the auxiliary fuel tank, which
could create a potential ignition source
inside the auxiliary fuel tank that could
result in a fire or explosion of the auxiliary
fuel tank.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

Airplane Flight Manual (AFM) Revision

(f) Within 30 days after the effective date
of this AD, revise the Limitations section of
the Boeing 727 AFM to contain the following
information. This may be done by inserting
a copy of this AD in the AFM.

“Auxiliary Tank Fuel Pumps

Auxiliary tank fuel pump switches must be
positioned ‘OFF’ unless the auxiliary tank(s)
contain fuel. Auxiliary tank(s) fuel pumps
must be ‘OFF’ unless personnel are available
in the flight deck to monitor low pressure
lights.

When established in a level attitude at
cruise, if the auxiliary tank(s) contain usable
fuel and the auxiliary tank(s) pump switches
are ‘OFF,’” the auxiliary tank(s) pump
switches should be positioned ‘ON’ again.

Each auxiliary tank fuel pump switch must
be positioned ‘OFF’” without delay, for all
conditions including takeoff and climb, when
the respective auxiliary tank fuel pump low
pressure light illuminates.”

Note 1: When text identical to that in
paragraph (f) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(h) None.

Issued in Renton, Washington, on June 21,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-12844 Filed 6—29-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM02-1-006; Order No. 2003—
C]

Standardization of Generator
Interconnection Agreements and
Procedures

Issued June 16, 2005.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order on rehearing.

SUMMARY: The Federal Energy

Regulatory Commission (Commission)

affirms, with certain clarifications, the

fundamental determinations in Order

No. 2003-B.

EFFECTIVE DATE: July 18, 2005.

FOR FURTHER INFORMATION CONTACT:

Patrick Rooney (Technical Information),
Office of Markets, Tariffs and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
6205.

Roland Wentworth (Technical
Information), Office of Markets,
Tariffs and Rates, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502—8262.

Michael G. Henry (Legal Information),
Office of the General Counsel, Federal

Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-8532.
SUPPLEMENTARY INFORMATION:
Before Commissioners: Pat Wood, 111,

Chairman; Nora Mead Brownell, Joseph
T. Kelliher, and Suedeen G. Kelly.

I. Introduction and Summary

1. In this order, we affirm, with
certain clarifications, Order No. 2003—
B,* which, together with Order Nos.
2003 and 2003-A, governs
interconnection of large generators to
the transmission grid. The pro forma
Large Generator Interconnection
Procedures (LGIP) and Large Generator
Interconnection Agreement (LGIA)
required in those orders help prevent
undue discrimination, preserve the
reliability of the nation’s transmission
system, and lower prices for customers
by allowing a variety of generation
resources to compete in wholesale
electricity markets. At its core, the
Commission’s orders ensure that all
Generating Facilities that will make
sales for resale of electric energy in
interstate commerce are offered
Interconnection Service on comparable
terms. These orders benefit customers
by establishing the just and reasonable
terms and conditions for
interconnecting to the transmission grid,
while ensuring that reliability is
protected.

2. This order on rehearing reaffirms or
clarifies the Commission’s policies on
the recovery of Network Upgrade costs
and non-pricing policies. For example,
it reaffirms the 20-year reimbursement
policy for Network Upgrade costs and
clarifies the Commission’s policy
regarding credits for Network Upgrades
as it applies to Affected System
Operators and jointly owned
transmission facilities. The order also
clarifies the Commission’s jurisdiction
under the Federal Power Act?2 to apply
this Final Rule and further explains the
Transmission Provider’s payment
obligation for reactive power supplied
by an Interconnection Customer.

3. This order takes effect 30 days after
issuance by the Commission. As with
the Order No. 2003 compliance process,
the Commission will deem the open
access transmission tariff (OATT) of
each non-independent Transmission

1 Standardization of Generator Interconnection
Agreements and Procedures, Order No. 2003, 68 FR
49845 (Aug. 19, 2003), FERC Stats. & Regs. 131,146
(2003) (Order No. 2003), order on reh’g, Order No.
2003-A, 69 FR 15932 (Mar. 26, 2004), FERC Stats.
& Regs. 131,160 (2004) (Order No. 2003-A), order
on reh’g, Order No. 2003-B, 70 FR 265 (Jan. 4,
2005), FERC Stats. & Regs. 31,171 (2005) (Order
No. 2003-B). See also Notice Clarifying Compliance
Procedures, 106 FERC {61,009 (2004).

216 U.S.C. 791a—825r (2000).
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Provider to be amended to adopt the
clarifications to the pro forma LGIP and
LGIA contained herein 30 days after
issuance of this order by the
Commission. And as with the Order No.
2003-B compliance process, each non-
independent Transmission Provider will
be required to amend its OATT to
include the LGIP and LGIA
clarifications contained herein within
60 days after issuance of this order by
the Commission. Also, within 60 days
after issuance of this order, each
independent Transmission Provider
must submit revised tariff sheets
incorporating its clarifications to its
OATT or an explanation under the
independent entity variation standard as
to why it is not proposing to adopt each
clarification described in this order.

4. The Commission received 12 timely
requests for rehearing or for clarification
of Order No. 2003-B.3 Under section
313(a) of the Federal Power Act (FPA),4
requests for rehearing of a Commission
order were due within thirty days after
issuance of Order No. 2003-A, i.e., no
later than January 19, 2005. The
Commission also received one answer
from the North Carolina Electric
Membership Corp. (NCEMC), which the
Commission treats as yet another
request for rehearing. Because this
answer was submitted after the statutory
30-day rehearing deadline, it is rejected.
However, the Commission will treat this
late-filed request for rehearing as a
request for reconsideration.

5. For a background discussion,
please consult the prior orders in this
proceeding.5

II. Discussion
A. Pricing and Cost Recovery Provisions

1. Requirement for Full Reimbursement
After 20 Years

6. In Order No. 2003, the Commission
continued to require the Transmission
Provider and any Affected System
Operator to reimburse the
Interconnection Customer for its upfront
payments for Network Upgrades by
means of credits against the
Interconnection Customer’s
transmission bills. We stated that the
Interconnection Customer,

3Requests were filed by Calpine Corporation
(Calpine), Edison Electric Institute (EEI), Entergy
Services, Inc. (Entergy), Georgia Transmission Corp.
(Georgia Transmission), MEAG Power, National
Rural Electric Cooperative Association (NRECA),
Pacificorp, PSEG Companies (PSEG), Public Service
Company of New Mexico (PNM), Reliant Resources,
Inc. (Reliant), Southern California Edison Company
(SoCal Edison), and Southern Company Services,
Inc. (Southern Company).

416 U.S.C. 8251(a) (2000).

50rder No. 2003 at P 5-17; Order No. 2003-B at
P 5-11.

Transmission Provider, and Affected
System Operator were permitted to
adopt any alternative payment schedule
that is mutually agreeable as long as all
such amounts are refunded, with
interest, within five years of the
Commercial Operation Date of the
Generating Facility. In Order No. 2003—
A, we retained this general policy but
removed the obligation to make a
balloon payment for any unrefunded
amounts after five years. In Order No.
2003-B, the Commission revised pro
forma LGIA article 11.4.1 to state that,
other credit and refund provisions of
Order No. 2003—A notwithstanding, full
reimbursement by the Transmission
Provider shall not extend beyond 20
years from the Commercial Operation
Date; ¢ in other words, a balloon
payment is required at 20 years.

a. Rehearing Requests

7. Some petitioners argue that the
Transmission Provider should not be
required to reimburse the
Interconnection Customer in full after
20 years if the Interconnection Customer
has not earned enough credits (by taking
delivery service) to reimburse it for the
Network Upgrades.” For example,
Entergy states that this requirement is
unfair to native load customers,
arbitrary, and inconsistent with the
Commission’s previous policies. Entergy
argues that the mandatory repayment
provision converts the Interconnection
Customer’s upfront payment for
Network Upgrade costs that are directly
caused by an Interconnection Request
from an investment, where the
Interconnection Customer is at risk, to a
loan. Southern Company claims that the
Commission’s previous policy of not
requiring a balloon payment and
allowing transmission credits only as
delivery service was taken from a
particular generating facility, was
arguably consistent with the
Commission’s policy of allowing
Transmission Providers to charge the
“higher of”” incremental or embedded
costs. However, Southern Company
claims that, if a full refund is always
required within 20 years, this policy
would be violated.

8. Conversely, other petitioners argue
that 20 years is too long to wait for full
reimbursement of upfront payments.8
Reliant states that the Commission erred
by failing to return to the balanced
crediting approach in Order No. 2003,
which required the Transmission
Provider to refund the balance of the
Interconnection Customer’s upfront

6Order No. 2003-B at P 34—41.
7 Entergy, Southern Company and PacifiCorp.
8 See Reliant, Calpine and PSEG.

payment within five years. Reliant
argues that the 20-year reimbursement
requirement does not provide incentives
for proper siting decisions, and actually
raises costs for the very customers the
Commission is seeking to protect. This
is because the additional financing costs
of a 20-year refund period raise the cost
of new generators who wish to enter the
market. In Reliant’s view, this creates a
barrier to entry that harms competition,
and thereby harms native load and other
Transmission Customers.

b. Commission Conclusion

9. In response to those petitioners that
object to any requirement for full
reimbursement on a date certain, as well
as those that believe 20 years is too long
to wait for reimbursement, we note that
we have responded at length to many of
these arguments in our previous orders.
We therefore simply reiterate here our
conclusion in Order No. 2003-B that
our crediting and refund policy,
including the 20-year reimbursement
requirement, provides a reasonable
balance between the objectives of
promoting competition and
infrastructure development, protecting
the interests of Interconnection
Customers, and protecting native load
and other Transmission Customers.®

2. Reimbursement of Upfront Payment
for Network Upgrades and Affected
Systems

a. Rehearing Requests

10. Several petitioners ask the
Commission to clarify whether an
Affected System Operator has an
obligation to reimburse the
Interconnection Customer by means of a

9We remind petitioners that we continue to view
the Interconnection Customer’s upfront payment for
Network Upgrades as essentially a loan from the
Interconnection Customer to the Transmission
Provider or Affected System Operator. Although the
appropriate length of the repayment period for such
a loan is not a number that can be determined with
great precision, we note that 20 years reflects the
approximate minimum life of facilities that
typically constitute Network Upgrades that
generally would be needed to accommodate an
Interconnection Customer’s generator
interconnection. Also, the courts have recognized
that the Commission sometimes must adopt a value
within a range, as long as the chosen value is
related to the problem being addressed. E.g.,
ExxonMobil Gas Marketing Co. v. FERC, 297 F.3d
1071, 1085 (D.C. Cir. 2002) (“We are generally
unwilling to review line-drawing performed by the
Commission unless a petitioner can demonstrate
that lines drawn * * * are patently unreasonable,
having no relationship to the underlying regulatory
problem.” (quotes and citation omitted)); see also
Prometheus Radio Project v. FCC, 373 F.3d 372, 410
(D.C. Cir. 2004) (‘“‘Deference to the Commission’s
judgment is highest when assessing the rationality
of the agency’s line-drawing endeavors.”); Sinclair
Broad. Group, Inc. v. FCC, 284 F.3d 148, 159 (D.C.
Cir. 2002) (granting deference to an agency’s line-
drawing efforts within its expertise).
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balloon payment 20 years after the
Commercial Operation Date.10 For
example, NRECA asks the Commission
to clarify that if credits provided by an
Affected System Operator have not fully
reimbursed the Interconnection
Customer’s upfront payment within 20
years, the Affected System Operator is
not required to make a balloon payment,
but instead may continue to provide the
Interconnection Customer with credits
for transmission service on the Affected
System until the Interconnection
Customer’s entire upfront payment has
been reimbursed.

11. On a related matter, NRECA also
asks the Commission to clarify that, the
Transmission Provider or Affected
System Operator has no further
obligation to reimburse the
Interconnection Customer for its upfront
payment if the Generating Facility
ceases Commercial Operation before the
Interconnection Customer has been
completely reimbursed.

12. Finally, NCEMC asks the
Commission to clarify the
Interconnection Customer’s right to
receive a refund of its upfront payment
for Network Upgrades on an Affected
System when the Interconnection
Customer is also a Network Customer of
the Affected System. NCEMC states that
it intends to construct a generating
facility and designate it as a network
resource on the Transmission Provider’s
Transmission System, where NCEMC is
a network customer. Although NCEMC
is also a Network Customer of the
Affected System, it says that the
transmission service revenues that the
Affected System receives from NCEMC
do not vary according to what resources
are designated as Network Resources on
the Affected System, but rather with
NCEMC’s load. NCEMC argues that a
rule that would tie credits from the
Affected System to incremental charges
associated with transmission service
taken from the Affected System with
respect to the Generating Facility is
inappropriate for an Interconnection
Customer that is also a Network
Customer on the Affected System.

b. Commission Conclusion

13. In response to NRECA, we clarify
that both the Transmission Provider and
an Affected System Operator need
provide credits for transmission service
only when the Interconnection
Customer takes transmission service
with the Large Generating Facility
identified as the primary point of
receipt of that service. We clarify that
both the Transmission Provider and an
Affected System Operator must provide

10 See EEI, NRECA, PNM and NCEMC.

the 20-year lump sum reimbursement to
refund any remaining balance, even if
no transmission service was taken.
Although Order No. 2003-B could be
read to suggest that the Affected System
need only provide reimbursement for
transmission service taken,? this was
not our intent. Indeed, the revised
language in article 11.4.1 in Order No.
2003-B clearly subjects an Affected
System Operator to the 20-year lump
sum requirement.2 This is consistent
with the Commission’s policy of treating
a non-independent Affected System
Operator the same as a non-independent
Transmission Provider because both
have the same incentive to frustrate the
development of new, competitive
generation.13

14. In response to NRECA'’s second
point, we clarify that the Affected
System Operator, like the Transmission
Provider, must reimburse the
Interconnection Customer for its upfront
payment even if the Generating Facility
ceases Commercial Operation before the
Interconnection Customer is completely
reimbursed as long as the
Interconnection Agreement between the
Interconnection Customer and the
Transmission Provider remains in full
force and effect.14

15. In response to NCEMC, we note
that, because the circumstances that
NCEMC describes are highly fact-
specific, and we do not know all the
relevant facts, they are not appropriately
addressed in a rulemaking. Therefore,
we will not attempt to answer NCEMC'’s
request for clarification in this order on
rehearing, and will address the issue if
it arises in a specific proceeding.

3. Reimbursement Obligation of the
Operator of a Jointly-Owned System

16. In Order No. 2003-B, the
Commission stated that, in the case of
an Affected System that is jointly owned
by public and non-public utilities, it is
the responsibility of the Affected
System Operator to provide the credits
and to seek reimbursement for any
amounts that it believes it is owed by
the other owners.15 If a Transmission
Provider provides transmission service
on a Transmission System that is jointly
owned, that Transmission Provider
must follow a similar procedure.

a. Rehearing Requests

17. Several petitioners ask the
Commission to clarify the crediting and

11 Order No. 2003-B at P 41, 42.

12 This obligation does not apply if the Affected
System is a non-jurisdictional entity.

13 See Order No. 2003-A at P 636; see also Order
No. 2003 at P 738.

14 See Order No. 2003—-A at P 619.

15 Order No. 2003-B at P 42.

refund responsibilities of an operator of
an Affected System that is jointly
owned.6 For example, EEI asks the
Commission to clarify that the public
utility Transmission Provider’s
obligation to provide transmission
credits is limited to the amount of
upfront payments made for Network
Upgrades owned by the Transmission
Provider. EEI argues that the policy in
Order No. 2003-B may work when the
cost recovery for jointly owned facilities
is provided for under a single tariff, but
it presents problems when the various
joint owners each provide transmission
service independently under their own
separate tariffs. In addition, Georgia
Transmission Corporation asks the
Commission to clarify that Order No.
2003-B does not require a non-
jurisdictional owner of a jointly owned
transmission system to reimburse the
Affected System Operator or
Transmission Provider. Georgia
Transmission states that such
clarification would be consistent with
the Commission’s statements in Order
Nos. 2003 and 2003-A that “if an
Affected System is a non-public utility,
Order No. 2003 does not require that it
provide refunds to the Interconnection
Customer to satisfy the reciprocity
condition.”

b. Commission Conclusion

18. The Commission clarifies that it is
not requiring every operator of a jointly
owned system, whether it is a
Transmission Provider or an Affected
System Operator, to reimburse the
Interconnection Customer for upfront
payments for Network Upgrades
received by the non-public utility
owners of the system. The discussion in
P 42 of Order No. 2003-B applies only
to a situation where the operator is a
public utility and has tariff
administration responsibilities on behalf
of the other owners. We clarify that the
operator’s responsibility for flowing
through credits and reimbursing the
Interconnection Customer for its upfront
payment does not extend beyond its
normal duties as the tariff administrator.
Each owner of a jointly-owned system
has the financial responsibility under its
own Commission-regulated tariff to
provide transmission credits and final
reimbursement to the Interconnection
Customer for the upfront payments that
the owner has received. This
responsibility does not extend to a non-
public utility transmission owner or
operator, of course.1”

16 See EEI, Georgia Transmission, MEAG Power,
PNM, SoCal Edison, and Southern Company.
17 See, e.g., Order No. 2003 at P 843.



37664

Federal Register/Vol. 70, No. 125/ Thursday, June 30, 2005/Rules and Regulations

4. Credits for Transmission Service
When the Generating Facility Is Not the
Source

19. In Order No. 2003-B, the
Commission stated that, if the
Interconnection Customer or other
Transmission Customer is taking firm
Point-to-Point Transmission Service
under the OATT with the Generating
Facility as the source of the power
transmitted, the customer continues to
have all of the rights given by the OATT
to change temporarily Points of Receipt
or Delivery, if capacity is available, and
is entitled to continue to receive credits
toward the cost of the transmission
service while doing so.18

a. Rehearing Requests

20. EEI asks the Commission to clarify
that, while a Transmission Customer
may temporarily change its point of
receipt, it will not receive credits for
transmission service that does not
involve power generated from the
Generating Facility. The Commission
should also clarify what is meant by a
“temporary”’ change to ensure that the
Transmission Customer cannot use this
provision to game the system and
impose unwarranted costs on native
load customers and other users of the
system. In addition, PNM asks the
Commission to clarify that sham
designations of transactions through a
non-operating Generating Facility are
not a permitted means of obtaining
transmission credits.

21. Southern Company argues that,
contrary to the claims of some
commenters, denying credits for
transmission service when the
Generating Facility is not the source of
the power transmitted does not restrict
any rights that the Interconnection
Customer has under Order No. 888.
Southern Company states that before
Order No. 2003-B, Interconnection
Customers were free to change points of
receipt and delivery subject only to the
requirements of Order No. 888. It argues
that nothing in Order No. 2003 or Order
No. 2003—A restricts this right.
Providing Interconnection Customers
with credits for redirected service does
nothing to increase their ability to
change delivery and receipt points.
Instead, Southern Company argues,
providing credits for redirected service
will circumvent the native load
protections adopted in Order No. 2003—
A.

b. Commission Conclusion

22. The Commission is not persuaded
to change the policy under which the
Transmission Provider must provide

18 Order No. 2003-B at P 38.

transmission credits during periods
when the Interconnection Customer is
using, in accordance with the terms of
its transmission service, a secondary
receipt point rather than the Generating
Facility. As long as the Interconnection
Customer or another entity is taking
transmission service that identifies the
Generating Facility as the point of
receipt for that service in the original
firm point-to-point transmission service
request, the Interconnection Customer is
entitled to a credit toward the cost of
that service. The possibility that this
could lead to abuse is greatly overstated.
A transmission customer that elects to
use a secondary point of receipt or
delivery under the OATT must take
such service only on a non-firm basis
and at the lowest priority level. The
Commission does not believe that access
to this non-firm service option is
sufficient to lead to abuse. Furthermore,
in response to PNM, the Commission
clarifies that a sham designation of a
transaction through a non-operating
Generating Facility is not a permitted
means of obtaining transmission credits.

23. The Commission clarifies that its
use of the word ““temporarily” is
intended to distinguish a request to use
secondary receipt point on a non-firm
basis as permitted under the tariff from
a request to change the point of receipt
on a firm basis.

5. Implementing the ‘“Higher Of” Policy

24. In Order No. 2003-B, we stated
that our interconnection pricing policy
continues to allow the Transmission
Provider to charge the Interconnection
Customer a transmission rate that is the
higher of the incremental cost rate for
Network Upgrades required to
interconnect the Generating Facility and
an embedded cost rate for the entire
Transmission System (including the
cost of the Network Upgrades). We
further stated that, if a Transmission
Provider (or any other interested party)
believes that, for an actual
interconnection, it faces circumstances
where native load and other customers
are not held harmless, it should make
that demonstration in an actual
transmission rate filing.19

a. Rehearing Requests

25. With reference to the
Commission’s second statement cited
above, Southern Company claims that
the Administrative Procedure Act
requires that agency action be supported
by substantial evidence 2° and that the
Commission’s attempt to “pass the
buck” by requiring a Transmission

19 Order No. 2003-B at P 54-57.
205 U.S.C. 706(2)(E) (2000).

Provider to demonstrate the negative
does not meet that standard.

26. In response to our statement that
we are willing to look on a case-by-case
basis at proposals to protect native load
and other existing customers, PacifiCorp
argues that administrative efficiency
favors a generic rule that addresses the
need to fully protect native load. In
PacifiCorp’s view, it would be costly,
burdensome, and inefficient to require a
Transmission Provider to file a request
to protect its native load every time a
merchant generator signs an
interconnection agreement without
having executed a service agreement for
transmission delivery service of
sufficient duration to cover the cost of
Network Upgrades.

b. Commission Conclusion

27. The Commission reiterates that
the appropriate ratemaking approach to
ensure that native load and other
customers are held harmless depends on
the particular set of facts that result in
native load and other customers
allegedly not being held harmless. For
example, it may depend on the
particular circumstances of the
Interconnection Customer, its
Generating Facility and location, and
transmission interconnection service
that is requested (Energy Resource
Interconnection Service or Network
Resource Interconnection Service), the
tariff status of the power buyer (point-
to-point or Network Integration
Transmission Service), and the
relationship if any of the
Interconnection Customer to the
transmission tariff service customer.
This is a ratemaking question that does
not lend itself to a generic solution.
Furthermore, supporting an agency
action by substantial evidence requires
facts in some cases, so that case-specific,
fact-based determinations are sometimes
necessary instead of generic theoretical
solutions.

B. Other Issues
1. Scoping Meeting

28. In Order No. 2003-B, the
Commission rejected Southern’s
argument that the LGIP section 3.4
requirement to keep the identity of the
Interconnection Customer confidential
conflicts with the Transmission
Provider’s obligation in LGIP section
3.3.4 to reveal in a notice any meeting
the Transmission Provider conducts
with an affiliated Interconnection
Customer. The Commission explained
that the requirement to disclose Affiliate
meetings resulted from the
Commission’s attempt to balance the
need to treat affiliated and nonaffiliated
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Interconnection Customers alike with
the need to make Order No. 2003
conform to the established Code of
Conduct and Standards of Conduct
requirements.2?

a. Request for Rehearing

29. On rehearing, Southern again
argues that Order No. 2003-B
discriminates against affiliates of a
Transmission Provider because
requiring disclosure of their identities
and confidential information will
benefit competitors. Southern argues
that while the Commission attempts to
justify this disparate treatment by
claiming that affiliated and non-
affiliated generators are not similarly
situated, they are similarly situated in
that for both of them, revealing the
identity of the Interconnection
Customer would put that customer “‘at
a competitive disadvantage and its
project at risk.”” 22 Southern then cites
Federal court precedent saying that the
Commission cannot treat similarly
situated customers in a non-comparable
manner.23

b. Commission Conclusion

30. Contrary to Southern’s argument,
the Commission concludes that the
disparate treatment here is justified
because of concerns about affiliate
abuse. As explained in Order Nos.
2003-A and 2003-B,24 this measure
allows Transmission Providers and their
affiliates to share confidential
information, but with safeguards that
provide the public with notice of any
meetings with affiliated Interconnection
Customers and the opportunity to
review a transcript. The affiliate
relationship is a factual difference that
justifies the different treatment here.25
Additional safeguards are needed to
ensure against affiliate abuse.26 The
Commission reaffirms its conclusion
that revealing the affiliate relationship

21 Order No. 2003-B at P 137.

22 See Order No. 2003 at P 114.

23 Town of Norwood v. FERC, 202 F.3d 392, 402
(1st Cir. 2000).

24 See Order No. 2003 A at P 107; Order No.
2003-B at P 136.

25 See Public Service Co. of Indiana v. FERC, 575
F.2d 1204, 1212 (7th Cir. 1978); Cities of Bethany
v. FERC, 727 F.2d 1131, 1140 (D.C. Cir. 1984).

26 See, e.g., Entergy Services, Inc., 111 FERC
61,145 at P 10 (2005) (initiating hearing to
examine the “credible concerns” regarding
transmission market power, by failing to provide
interconnections or blocking alternative generation
sources); Southern Companies Energy marketing,
Inc, 111 FERC { 61,144 at P 16 (initiating hearing
to examine the “credible concerns” regarding
unduly preferential treatment afforded affiliates in
access generation sites) (2005); see also Entergy
Services, Inc., 103 FERC {61,256 at P 44-53
(initiating a hearing to examine concerns regarding
affiliate dealing in a bidding process for power
purchase agreements).

between the Interconnection Customer
and Transmission Provider results in
less harm than if there were no
safeguards at all.

2. Generator Balancing

31. In Order No. 2003-B, the
Commission reaffirmed the decision in
Order No. 2003-A to eliminate from the
pro forma LGIA a provision requiring
the Interconnection Customer to make
generator balancing service
arrangements (before submitting a
schedule for delivery service) that
identify the Interconnection Customer’s
Generating Facility as the Point of
Receipt for the scheduled delivery.
Order No. 2003-B at P 74-75. We
removed the requirement because
generator balancing is an ancillary
service that is part of delivery service,
not interconnection service.
Recognizing that some Transmission
Providers may prefer to include a
balancing provision in an
interconnection agreement rather than
in a separate agreement, the
Commission explained that the
Transmission Provider may do so in
individual interconnection agreements
tailored to the Parties’ specific
circumstances and subject to
Commission approval.

a. Request for Rehearing

32. Southern seeks clarification that
nothing in Order No. 2003-B precludes

Southern’s approach in its in Docket No.

ER04-1161-000, which is to include a
provision in its LGIA that refers to the
requirement that a generator enter into
an operating agreement that outlines
options for remedying imbalances, but
does not prescribe specific generator
balancing service or rates.

b. Commission Conclusion

33. The Commission has issued an
order in Docket No. ER04-1161-000
that addressed Southern’s request for
clarification and rejected Southern’s
proposal to include in the LGIA a
reference to a balancing service
agreement.2? There the Commission
stated that a Transmission Provider may
either adopt a stand-alone generator
balancing service agreement or request
the inclusion of a generator balancing
service provision tailored to the Parties’
specific standards and circumstances in
an individual interconnection
agreement. The Commission does not
include a standardized balancing
provision in the LGIA, even one as
limited in scope as Southern proposes,

27 Southern Company Services, Inc., 111 FERC
161,004 at P 16 (2005), reh’g on other grounds
pending.

because as explained in Order No.
2003-A balancing service is more
closely related to transmission delivery
service than interconnection service.
For the same reasons, we follow that
decision here.

3. Reactive Power Payments to
Generator

34. Order No. 2003-B reaffirmed
Order No. 2003—A’s modification to
LGIA article 9.6.3 to require the
Transmission Provider to pay the
Interconnection Customer for reactive
power the Interconnection Customer
provides or absorbs only when the
Transmission Provider asks the
Interconnection Customer to operate its
Generating Facility outside a specified
power factor range (or dead band).
However, if the Transmission Provider
pays its own or affiliated generators for
reactive power service within the
specified range, it must also pay the
Interconnection Customer for providing
reactive power within the specified
range.28 The Commission stated that
although ““the Transmission Provider is
not ‘paying’ its own or affiliated
generators directly for providing
reactive power within the specified
range, the owner of the generator is
nonetheless being compensated for that
service when the Transmission Provider
includes reactive power related costs in
its transmission revenue
requirement.”” 29

a. Requests for Rehearing

35. Southern and PNM take issue with
the Commission’s statement in Order
No. 2003-B that when a Transmission
Provider is required to provide Reactive
Power under Schedule 2 of its OATT,
and charges for that service, it is thereby
paying its own generators for reactive
power within the established range,
thus triggering a responsibility to pay
the Interconnection Customer in the
same manner.

36. Southern argues that this is
incorrect because Schedule 2 only
allows the Transmission Provider to be
paid for reactive power from
“generation sources.” The revenue
requirements associated with such
generation are not recovered in a
transmission revenue requirement
(hence the need for a Schedule 2 charge
separate from the OATT transmission
delivery charges). Furthermore, even if
this statement is clarified to be a
reference to a Transmission Provider
receiving compensation for its
generator-supplied reactive power costs

28 Order No. 2003—A at P 416; Order No. 2003—
BatP 114.
29 Order No. 2003-B at P 119.
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in its Schedule 2 charge, Southern
continues, that would be incorrect as
well. It would be wrong because, at least
in the case of the Southern Companies,
the dollars received for Schedule 2
service do not go to the generators or to
the Transmission Provider, but instead
are treated as revenue credits to reduce
the costs that retail customers would
otherwise have to pay. As a result, the
beneficiaries of Schedule 2 revenues are
retail customers, not the Transmission
Provider or its generators. Paying
Interconnection Customers for
providing this service would give them
an unfair advantage over Transmission
Providers in the form of additional
revenue.

37. PNM agrees that if a Transmission
Provider must pay Interconnection
Customers for reactive power within the
deadband, it will need to recover that
cost as part of its Schedule 2 revenue
requirement. The result will be an
unwarranted windfall to
Interconnection Customers, higher costs
for Transmission Customers, and
increased filing burdens for public
utility Transmission Providers.

38. PNM and Southern also argue that
a service obligation distinguishes the
Transmission Provider from the
Interconnection Customer. They note
that a Transmission Provider must plan,
construct, and operate its generation at
all times to meet the system’s localized
power and voltage requirements. Unlike
the Transmission Provider, an
Interconnection Customer constructs its
generation in the location best meeting
its own needs. Southern argues that an
Interconnection Customer’s generator is
simply not “comparable” to a
Transmission Provider’s generator for
purposes of supplying reactive power.

39. Southern notes that Order Nos.
888—A and 888-B explained that a
generator must have to be available and
under the Transmission Provider’s
control (so that it reduces the
Transmission Provider’s reactive power
investment requirements) in order to be
entitled to compensation. Since the
Interconnection Customer’s generators
are not under the Transmission
Provider’s control, the Transmission
Provider cannot rely on those generators
to reduce its investment in reactive
power facilities necessary to satisfy its
system’s needs (as it can for its own
generators).

40. Alternatively, PNM requests that
the Commission clarify procedures by
which Transmission Providers can pass
through as part of their Schedule 2
revenue requirement any amounts that
they are required to pay Interconnection
Customers for reactive power within the
specified power range.

41. PNM also requests that the
Commission explain what it means
when it states that nothing in LGIA
Article 9.6.3 “disturbs any present
arrangements for reactive power
compensation.” Order No. 2003-B at P
121. PNM supports applying the policy
to new interconnection agreements and
grandfathering existing agreements.

b. Commission Conclusion

42. We disagree with Southern’s and
PNM'’s argument that the Commission
should base its decision on what the
Transmission Provider does with the
revenues from providing reactive power
within the established range. The
Commission is less concerned with the
flow of these revenues than with the
unduly discriminatory treatment of non-
affiliated Interconnection Customers
that provide this important system
service. We therefore reiterate that if the
Transmission Provider’s affiliate
receives a payment for providing this
service within the specified range, then
payments must be made to non-
affiliated Interconnection Customers for
providing the service. Because the non-
affiliates are providing an important
service, we disagree with PNM that such
payments would result in a windfall to
them.

43. Although the Transmission
Provider’s or its affiliate’s generators
may be required to operate when others
are not, this distinction in availability is
not so significant as to eliminate the
need to compensate other generators.
With respect to Southern’s assertion that
the Interconnection Customer’s
generators are not under the
Transmission Provider’s control, Order
No. 2003-B clarified 3¢ that while the
Transmission Provider cannot demand
that the Interconnection Customer
operate its Generating Facility solely to
provide reactive power, it may require
the Interconnection Customer to provide
reactive power from time to time when
its Generating facility is in operation.
The requirement to pay exists only as
long as the Generating Facility follows
the Transmission Provider’s reactive
power instructions. This is a sufficient
level of control to warrant compensation
for providing reactive power as
described in Order Nos. 888—A and
888-B.

44. In response to PNM’s requests for
clarification, although we do not agree
that selecting the best sources of
reactive power from available generators
should necessarily increase reactive
power costs—indeed, it may lower such
costs—a Transmission Provider may
propose to incorporate in its rates any

30 Order No. 2003-B at P 118.

such increase in Schedule 2 amounts.
At that time the Commission will
consider alternatives for recovery of
these charges.31

45. Finally, Order No. 2003 does not
abrogate existing agreements,32 and we
reiterate that existing agreements for
reactive power compensation need not
be amended to incorporate our policy
on reactive power payments for newly
interconnecting generators.

4. Interest Rate Applied to Non-
jurisdictional Entities

46. LGIA Article 11.4.1 requires that
the repayment for Network Upgrades
shall include interest calculated in
accordance with the Commission’s
regulations. Order No. 2003-B clarified
that the interest rate is in 18 CFR
§ 35.19a(a)(2)(iii).

a. Request for Rehearing

47. NRECA argues that that interest
rate is not appropriate for non-
jurisdictional utilities that are “subject
to” the Interconnection Rule due to the
Commission’s reciprocity condition.
The Commission’s interest rate bears no
relationship to a non-jurisdictional
utility’s cost of borrowing, NRECA
explains, and it provides a windfall to
the Interconnection Customer at the
expense of a non-jurisdictional utility’s
consumers.

b. Commission Conclusion

48. We clarify that a non-
jurisdictional entity subject to the
reciprocity condition need not adhere to
the crediting policy for Transmission
Providers in Order No. 2003, including
the payment of interest,33 unless it
applies this same crediting policy to its
own generation. Order No. 2003—-A
clarified that for rate matters, the
reciprocity condition only requires
comparability.34 Therefore, interest (at
the Commission’s or some other interest
rate) would be payable only if it is
payable (at the same interest rate) to the
non-jurisdictional entity’s own or
affiliated generators, if any.

5. Jurisdiction

49. Order No. 2003-B corrected a
misstatement in Order No. 2003—A and
reiterated that if an Interconnection
Customer seeks to interconnect with a

31 Commission staff has begun a general inquiry
into reactive power pricing reform; see Principles
for Efficient and Reliable Reactive Power Supply
and Consumption, Docket No. AD05-1-000
(February 4, 2005) and the discussion at the
Commission meeting on December 15, 2004.

32 See Order No. 2003 at P 911.

331n its request for rehearing, NRECA refers to an
interest rate that the Commission corrected in Order
No. 2003-B.

34 Order No. 2003-A at 777.



Federal Register/Vol. 70, No. 125/ Thursday, June 30, 2005/Rules and Regulations

37667

dual use facility (i.e., a facility that is
used for both wholesale and retail sales)
to make a wholesale sale, then Order
No. 2003 applies because that facility is
subject to an OATT.35

Request for Rehearing

50. SoCal Edison argues that the
Commission must exercise jurisdiction
over all wholesale generator
interconnections, including those to
“local distribution” facilities never
previously used by wholesale
customers. SoCal Edison says that the
Commission incorrectly asserts that
there are three categories of facilities
(transmission, “local distribution,” and
dual use) when only two actually exist
(transmission and ‘‘local distribution”).
SoCal Edison says that a D.C. Circuit
opinion finds that only two categories
exist, and wholesale service over “local
distribution” facilities is Commission-
jurisdictional.3® SoCal Edison concludes
that because all interconnections to
distribution facilities are to “local
distribution” facilities, all such
interconnections should be treated the
same for jurisdictional purposes, and
jurisdiction should depend solely on
whether the generator makes sales at
wholesale. SoCal Edison therefore
requests that the Commission rule that
it has jurisdiction over all
interconnections to “local distribution”
facilities for the purpose of making
wholesale sales.

Commission Conclusion

51. We disagree with SoCal Edison
that we should assert jurisdiction over
all interconnections that could be used
for wholesale sales, including the
situation in which the Interconnection
Customer seeks to interconnect to a
“local distribution” facility being used
exclusively for retail sales and thus is
not available for service under an OATT
at the time the Interconnection Request
is made. In Order No. 2003, the
Commission explained that the rule
applies to interconnections to the
facilities of a public utility’s
Transmission System that, at the time
the interconnection is requested, may be
used either to transmit electric energy in
interstate commerce or to sell electric
energy at wholesale in interstate
commerce pursuant to a Commission

350rder No. 2003-B at P14.

36 SoCal Edison cites Detroit Edison Co. v. FERC,
334 F.3d 48, 51 (D.C. Cir. 2003) (*“[WThen a local
distribution facility is used in a wholesale
transaction, FERC has jurisdiction over that
transaction pursuant to its wholesale jurisdiction
under FPA §201(b)(1).”) and DTE Energy Co. v.
FERC, 394 F.3d 954 (D.C. Cir. 2005) (applying a two
category analysis).

filed OATT.37 Thus, our assertion of
jurisdiction over interconnections rested
on two grounds: first, and primarily, our
FPA jurisdiction over “transmission”
facilities, which may be used for
wholesale sales or unbundled retail
sales and which are subject to an OATT;
and, second, our FPA jurisdiction over
wholesale sales which require the use of
“local distribution” facilities and thus
such facilities become subject to an
OATT for purposes of the wholesale
sales. We concluded that applying our
interconnection rules to facilities
already subject to an OATT would
properly respect the jurisdictional
bounds recognized by the courts in
upholding Order No. 888 and
subsequent cases.38 To adopt SoCal
Edison’s position and interpret our
authority more broadly, however, would
allow a potential wholesale seller to
cause the involuntary conversion of a
facility previously used exclusively for
state-jurisdictional interconnections and
delivery, and subject to the exclusive
jurisdiction of the state, into a facility
also subject to the Commission’s
interconnection jurisdiction—a result
that we believe crosses the jurisdictional
line established by Congress in the FPA.
52. FPA section 201(b)(1) gives the
Commission the authority to regulate
“all facilities” used for transmission and
for the wholesale sale of electric energy
in interstate commerce.39 The same FPA
section denies the Commission
jurisdiction “‘over facilities used in local
distribution” except as specifically
provided in Parts II and III of the FPA.40
The Court of Appeals for the D.C.
Circuit recently explained this provision
as meaning that, if a wholesale sale of
electric energy in interstate commerce is

37 Order No. 2003 at P 804. Pursuant to Order No.
888, as upheld by the courts, facilities subject to an
OATT are “transmission” facilities and facilities
used for wholesale sales, whether labeled
“transmission,” “distribution,” or “local
distribution.” Promoting Wholesale Competition
Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery
of Stranded Costs by Public Utilities and
Transmitting Utilities, Order No. 888, 61 FR 21540
(May 10, 1996), FERC Stats. & Regs. 131,036 at
31,969, 31,980 (1996), order on reh’g, Order No.
888—A, 62 FR 12274 (Mar. 14, 1997), FERC Stats.

& Regs. 31,048 (1997), order on reh’g, Order No.
888-B, 81 FERC {61,248 (1997), order on reh’g,
Order No. 888-C, 82 FERC {61,046 (1998), aff’d in
relevant part sub nom. Transmission Access Policy
Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000)
(TAPS v. FERC), aff’d sub nom. New York v. FERC,
535 U.S. 1 (2002); see TAPS v. FERC, 225 F.3d at
696 (noting that the Commission’s “assertion of
jurisdiction over all wholesale transmissions,
regardless of the nature of the facility, is clearly
within the scope of its statutory authority”).

38 See Detroit Edison Co. v. FERC, 334 F.3d 48
(D.C. Cir. 2003); DTE Energy Co. v. FERC, 394 F.3d
954 (D.C. Cir. 2005).

3916 U.S.C. 824a(b)(1) (2000).

40[d.

occurring, the Commission has
jurisdiction over the transaction or
service, even if the transaction occurs
over a ‘“local distribution” facility.41

53. When a “local distribution”
facility is used to transmit energy sold
at wholesale as well as energy sold at
retail, we previously have called this a
“dual use” facility because it is used
both for sales subject to Commission
jurisdiction and for sales subject to state
jurisdiction.#2 Under Order No. 2003, if
such a facility is subject to wholesale
open access under an OATT at the time
the Interconnection Request is made,
and the interconnection will connect a
generator to a facility that would be
used to facilitate a wholesale sale, Order
No. 2003 applies and the
interconnection must be subject to
Commission-approved terms and
conditions. Because the Commission’s
authority to regulate in this
circumstance is limited to the wholesale
transaction, we conclude that we do not
have the authority to directly regulate
the facility that is used to transmit the
energy being sold at wholesale. In other
words, while the Commission may
regulate the entire transmission
component (rates, terms and conditions)
of the wholesale transaction—whether
the facilities used to transmit are labeled
“transmission” or “local distribution”—
it may not regulate the “local
distribution” facility itself, which
remains state-jurisdictional. We believe
this properly respects the boundaries
drawn in the FPA.

6. Wind Power Exemption

54. Order No. 2003—-A exempted wind
generators from the power factor design
criteria requirement in article 9.6.1,
because as nonsynchronous generators,
it would be difficult for these generators

41 Detroit Edison Co. v. FERC, 334 F.3d 48, 51
(D.C. Cir. 2003); accord Transmission Access Policy
Study Group v. FERC, 225 F.3d 667, 696 (D.C. Cir.
2000) (TAPS) (noting that “FERC’s assertion of
jurisdiction over all wholesale transmissions,
regardless of the nature of the facility, is clearly
within the scope of its statutory authority,” and that
the statute and case law support the proposition
that the Commission has the authority to regulate
“all aspects”” of wholesale transactions).

42 We note that the DTE court rejected DTE’s
attempt to use the dual use facility or dual function
rationale. DTE Energy Co. v. FERC, 394 F.3d 954,
962-63 (D.C. Cir. 2005). The court, however, did
not address “dual use” as it applies to the
Commission’s authority to regulate wholesale sales.
Also, when a “dual use” facility is involved in a
wholesale sale, we do not claim jurisdiction over
the facility itself, just the wholesale sale transaction
occurring over that facility. See Detroit Edison Co.
v. FERC, 334 F.3d 48, 51 (D.C. Cir. 2003)
(explaining that the Commission has jurisdiction
“over all wholesale service,” including wholesale
transactions that occur over “local distribution”
facilities).
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to maintain the required power factor.43
On rehearing, in response to SoCal
Edison’s argument that wind generators
should not be exempt, the Commission
in Order No. 2003-B explained that it
was examining the issue as part of an
ongoing proceeding on technical
requirements applicable to wind. The
Commission stated that until the other
proceeding was resolved, it would
continue the exemption for wind
generators.

Request for Rehearing

55. SoCal Edison again asks that the
Commission not exempt wind
generators from the power factor
requirement citing reliability and safety
consequences. It also asks that the
Commission not await the resolution of
the issue in the wind rulemaking and
instead adopt an interim standard that
removes the exemption.

Commission Conclusion

56. We note that after SoCal Edison
submitted its rehearing request, the
Commission issued the Final Rule on
Interconnection for Wind Energy and
Other Alternative Technologies, which
requires large wind plants to provide
reactive power, if needed, under the
same technical criteria applicable to
conventional large generating
facilities.4¢ Therefore, SoCal Edison’s
request is moot.

7. “At or Beyond” Rule

a. Request for Rehearing

57. Southern argues although Order
No. 2003-B did not specifically refer to
the “at or beyond” rule, it reaffirmed the
primary holdings of Order Nos. 2003
and 2003-A, which did. It argues that in
Order No. 2003-B, the Commission
failed to note that its ““at or beyond”
rule had recently been vacated by the
D.C. Circuit in Entergy Services, Inc. v.
FERC, 391 F.3d 1240 (D.C. Cir. 2004).

43 Order No. 2003—-A at P 407 n.85.
44 Interconnection for Wind Energy, Order No.
661, 111 FERC {61,353 (2005).

Accordingly, Southern concludes, the
““at or beyond” rule in this proceeding
is a legal nullity, and the Commission’s
continued adherence to that policy in
this proceeding is inappropriate.

b. Commission Conclusion

58. We note that the court in Entergy
Services did not question the
Commission’s authority to apply an “at
or beyond” rule; it simply sought an
explanation that harmonized the “at or
beyond” rule with Commission
precedent. Moreover, the Commission
has issued an order on remand
explaining that facilities at the point of
interconnection are network facilities.%3
Therefore, Southern’s argument is moot.

III. Ministerial Changes to the Pro
Forma LGIP and LGIA

59. Since Order No. 2003-B was
issued, we have identified certain
sections of the LGIP and articles of the
LGIA that require modification. Because
of the ministerial nature of these
changes, no further discussion is
needed. The changes are included in
Appendix A.

IV. Compliance

60. This order takes effect 30 days
after issuance by the Commission. As
with the Order No. 2003 compliance
process, the Commission will deem the
OATT of each non-independent
Transmission Provider to be amended to
adopt the clarifications to the pro forma
LGIP and LGIA contained in Appendix
A herein on the effective date of this
order. A non-independent Transmission
Provider should submit revised tariff
sheets incorporating the clarifications in
Appendix A within 60 days after the
issuance of this order. Within the same
time frame, each RTO or ISO also must
submit either revised tariff sheets
incorporating the clarifications in
Appendix A, or an explanation under
the independent entity variation

45 Nevada Power Co., 111 FERC {61,161 at P 16
(2005).

standard as to why it does not propose
to adopt each change.

V. Document Availability

61. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
obtain this document from the Public
Reference Room during normal business
hours (8:30 a.m. to 5 p.m. Eastern Time)
at 888 First Street, NE., Room 2A,
Washington, DC. The full text of this
document is also available
electronically from the Commission’s
eLibrary system (formerly called
FERRIS) in PDF and Microsoft Word
format for viewing, printing, and
downloading. eLibrary may be accessed
through the Commission’s Home Page
(http://www.ferc.gov). To access this
document in eLibrary, type “RM02—1-"
in the docket number field and specify
a date range that includes this
document’s issuance date.

62. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from our
Help line at 202-502-8222 or the Public
Reference Room at 202-502—8371 Press
0, TTY 202-502-8659. e-mail the Public
Reference Room at
public.referenceroom@ferc.gov.

VI. Effective Date

63. Changes to Order Nos. 2003,
2003-A and 2003-B made in this order
on rehearing will become effective 30
days after issuance by the Commission.

List of Subjects 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

By the Commission. Commissioner
Brownell dissenting in part with a separate
statement attached.

Linda Mitry,
Deputy Secretary.

The Appendices will not be published
in the Code of Federal Regulations.
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Changes to the Pro Forma LGIP and LGIA

Appendix A

Large Generator Interconnection Procedures (LGIP)

Section 11.2

as follows: "..

to have withdrawn its Interconnection Request."

Since it may not have been clear from the correction that
appeared in Order No. 2003-B, the fifth sentence should end
. pursuant to Section 13.5 within sixty (60)
Calendar Days of tender of draft LGIA, it shall be deemed

Large Generator Interconnection Agreement (LGIA)

Page 1, paragraph above
the recitals

In the first sentence, insert a space between "Generator" and

"Interconnection".

Article 5.3 In the third paragraph, last sentence, item number 3, change
"interconnection Customer" to "Interconnection Customer."
Article 12.4 In the last sentence, the reference to 18 CFR

§ 35.19a(a)(2)(i1) should be changed to 18 CFR

§ 35.19a(a)(2)(iii)

Article 18.3.6

In the first sentence, change "
each..."to"

. policy had been issues to
. . policy had been issued to each .

Article 19.1 Second sentence, change ". . . exercise of the secured
Party's..."to"... exercise of the secured party's...."
Article 24.2 In the last sentence, item number 2, delete extraneous

quotation mark.

Nora Mead BROWNELL, Commissioner
dissenting in part:

For the reasons I articulated in my
partial dissent to Order No. 2003-B, I
would have granted rehearing and
reinstated the original provision in
Order No. 2003 that ensured
Interconnection Customers full
reimbursement of their up-front funding
of Network Upgrades within five years.
Therefore, I dissent from this portion of
today’s order.

Nora Mead Brownell
[FR Doc. 05-12870 Filed 6—29-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY
19 CFR Part 181
[CBP Dec. 05-24]

RIN 1505-AB41

Tariff Treatment Related to
Disassembly Operations Under the
North American Free Trade Agreement

AGENCY: Customs and Border Protection,

Department of Homeland Security.
ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with some changes, proposed
amendments to the Customs and Border
Protection (““CBP”’) Regulations
concerning the North American Free
Trade Agreement (‘“the NAFTA”). The
regulatory changes interpret the term
“production” to include disassembly
and clarify that components recovered
from the disassembly of used goods in

a NAFTA country are entitled to
NAFTA originating status when
imported into the United States
provided that the recovered components
satisfy the applicable NAFTA rule of
origin requirements.

DATES: Effective August 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Shari Suzuki, International Agreements
Staff, Office of Regulations and Rulings,
(202) 572-8818.
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SUPPLEMENTARY INFORMATION:
Background

Statutory and Regulatory Background

On December 17, 1992, the United
States, Canada, and Mexico (the parties)
entered into an agreement, the North
American Free Trade Agreement (the
NAFTA). The provisions of the NAFTA
were adopted by the United States with
the enactment of the North American
Free Trade Agreement Implementation
Act, Pub. L. 103-182, 107 Stat. 2057
(December 8, 1993).

Under NAFTA Article 401(b) and 19
U.S.C. 3332(a)(1)(B)(i), a good originates
in the territory of a party where each of
the non-originating materials used in
the production of the good undergoes an
applicable change in tariff classification
set out in Annex 401 of the NAFTA as
a result of production occurring entirely
in the territory of one or more of the
parties. These change in tariff
classification rules are set forth in
General Note 12(t) of the Harmonized
Tariff Schedule of the United States
(“HTSUS”) (hereinafter ‘“the Annex 401
rules”). It is therefore understood that
unless a change in tariff classification
results from an activity that qualifies as
“production,” the mere fact that there is
a prescribed change in tariff
classification will not be considered as
meeting a rule of origin.

The NAFTA does not explicitly
address the question of whether
disassembly occurring in a NAFTA
country may be considered NAFTA
origin-conferring “production” when
the recovery of components by the
disassembly operation satisfies the
applicable rules of origin listed in
Annex 401 of the NAFTA.

Publication of Proposed Regulatory
Changes

On March 13, 2003, the U.S. Customs
Service (now Customs and Border
Protection (“CBP”’)) published in the
Federal Register (68 FR 12011) a notice
of proposed rulemaking (“NPRM”)
setting forth proposed amendments to
Part 181 to add a new §181.132 to the
CBP Regulations (19 CFR 181.132). The
proposed rule stated that components
which were recovered from the
disassembly of used goods in a NAFTA
country would be entitled to NAFTA
originating status upon importation into
the United States, provided that: (1) The
recovered components satisfy the
applicable NAFTA rule of origin
requirements in Annex 401, and (2) if
the rule of origin in Annex 401
applicable to the components does not
include a regional value content
requirement, the components are subject

to further processing in the NAFTA
country beyond certain specified minor
operations.

The NPRM explained the need for a
regulation to address disassembly in
order to: (1) Provide an appropriate
regulatory basis for the treatment of
recycled or remanufactured goods under
the NAFTA; (2) provide guidance
regarding the meaning of the statutory
term “production;” and (3) clarify the
relationship between the Annex 401
rules of origin and the disassembly of
goods. In addition, the NPRM noted that
allowing the disassembly of used goods
to confer origin under certain
circumstances would promote recycling
and re-manufacturing in North America
and, therefore, would advance the
economic and environmental objectives
of the NAFTA.

The NPRM prescribed a 60-day period
for the submission of public comments
on the proposed regulatory changes. A
total of 10 commenters responded. Nine
comments focused on the proposed text
while one comment concerned CBP’s
certification under the Regulatory
Flexibility Act of 1980.

A majority of the comments received
by CBP supported the proposed
amendment which would allow
components that are recovered from the
disassembly of a used good in a NAFTA
country to be entitled to NAFTA
originating status upon importation into
the United States. Most commenters
agreed with CBP that interpreting
“production” to include disassembly
would promote recycling and re-
manufacturing in North America.

However, all of the comments
suggested changes regarding the
approach set forth in the NPRM. Most
commenters expressed the opinion that,
while the proposed amendment was
well intended, it would not completely
remedy the situation and, in some cases,
would restrict the ability of
remanufactured goods to qualify for
preferential treatment under NAFTA.
Many commenters objected to the
addition of a further processing
requirement in cases where the
applicable rule of origin did not include
a regional value content requirement.
Several commenters identified practical
problems in administering the proposed
regulation, including inconsistencies
with commercial and accounting
practices. Lastly, many commenters
maintained that the proposed regulation
was too complicated.

Discussion of Comments

Of the 10 commenters who responded
to the solicitation of comments on the
proposed Part 181 changes, 9 provided
one or more specific comments on the

proposed § 181.132 text. The comments
are discussed below.

Comment: Four commenters
expressed concern with the unilateral
approach being pursued by the U.S.
Government in regard to the proposed
amendment. The commenters stated
that the adoption of an amendment
solely within the territory of the United
States would give rise to uncertainty
within the trading community and
result in inconsistent application of the
rules of origin between the NAFTA
parties. These commenters indicated
their preference for the development of
a trilateral approach.

CBP’s Response: A trilateral approach
remains under discussion in the NAFTA
working group. While there appears to
be agreement in principle, the trilateral
text is still being developed. In the
meantime, this interpretive regulatory
guidance is needed to aid U.S. importers
in exercising reasonable care.

Comment: Four commenters
suggested adopting an approach similar
to that taken by the U.S. Administration
in several recent free trade agreements.
Under this approach, “goods wholly
obtained or produced entirely” in the
territories of the parties are considered
to be originating. “Recovered goods” are
specifically included in the definition of
“goods wholly obtained or produced
entirely” in the territories of the parties.
Thus, “recovered goods” are considered
to be originating goods. The commenters
stated that the same result could be
achieved by clarifying the NAFTA
definition of “goods wholly obtained or
produced” under the NAFTA Uniform
Regulations. According to these
commenters, this approach recognizes
disassembly as conferring origin
without the technical and cumbersome
requirement of establishing that
disassembly operations satisfy the
product-specific rules of origin.

Two commenters supported adopting
the provision for “recovered goods” in
the definition of “goods wholly
obtained or produced entirely.” One
commenter proposed that a new item
covering ‘‘materials recovered by means
of disassembly” be included in the
definition of “goods wholly obtained or
produced entirely.” Another commenter
recommended amending the existing
provision for waste and scrap, which
exists under the definition of “goods
wholly obtained or produced entirely,”
to provide for recovered goods.

CBP’s Response: CBP agrees that the
approach taken by the United States in
several recent free trade agreements is
administrable. However, amending the
definition of “goods wholly obtained or
produced” in NAFTA cannot be
achieved merely by amending the
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definition found in the regulations. The
definition of ““goods wholly obtained or
produced” is found in Article 401 of the
NAFTA and any change would require
an amendment to the agreement and
implementing legislation.

Comment: One comment emphasized
the importance of consistency. This
commenter stated that there should be
as much consistency as possible among
the various agreements to which the
United States is a party.

CBP’s Response: While agreeing that
consistency of rules under various free
trade agreements is desirable, CBP’s
responsibility is to implement
agreements as negotiated and
implemented in U.S. law.

Comment: Several commenters
maintained that the fundamental basis
on which the Annex 401 rules were
negotiated presumed the manufacture or
assembly of a good from its constituent
parts. Thus, the commenters believed
that interpreting the term “production”
to include disassembly is not
sustainable when interpreted in context
and in light of the objectives and
purpose of the agreement.

CBP’s Response: As indicated in the
NPRM, CBP finds no evidence showing
that the NAFTA intended not to treat
“disassembly” as a production process.
The term “production” includes a broad
range of economic activity. Moreover,
the goals of the NAFTA include
elimination of barriers to trade,
facilitation of cross-border movement of
goods, promotion of economic activity
in North America, and protection of the
environment. Thus, it is consistent with
the free trade purposes of NAFTA to
treat the recovery of goods by
disassembly as ‘“‘production’” under the
NAFTA rules of origin.

Comment: Two commenters
expressed a desire for an approach that
would confer originating status on
goods recovered from disassembly
operations in a manner that applies
equally to all manufacturers across
industry sectors. These commenters
note that differences in the structure of
the Harmonized System may result in
lack of uniformity of application across
industry sectors.

CBP’s Response: CBP notes that any
lack of uniformity in the treatment of
recovered components will parallel the
effect of the applicable NAFTA rules of
origin on other types of “production.”
Application of Annex 401 does result in
lack of uniformity of application across
industry sectors. The results depend on
both the structure of the Harmonized
System and the product-specific rules in
Annex 401 which were negotiated in the
context of trade policy goals, which may
differ between sectors. There is no

uniform level of processing across
sectors in the rules.

CBP notes that in many cases where
a heading change rule cannot be met, an
alternative rule of origin allows a
change within the heading provided a
regional value content requirement is
met. CBP also notes that Article 401(d)
provides a special rule for goods and
parts that are classified in the same
heading or subheading where there can
be no change in tariff classification. CBP
believes that the fact that some
recovered goods will meet a tariff shift
requirement while others will not is an
insufficient reason to abandon the
proposed regulation altogether (as this
result will comport with the NAFTA
rules of origin themselves).

Comment: Six commenters were
opposed to the imposition of additional
processing requirements for recovered
components that meet the tariff shift
rule under Annex 401. The proposed
regulation specified that recovered
components that met a tariff shift rule,
but were not subject to a regional value
content (RVC) requirement, had to be
further processed beyond certain minor
operations.

The commenters argued that the effect
of this requirement is that recovered
components that would otherwise
qualify for the NAFTA preference
would not qualify unless they had been
subjected to additional processing.
Additionally, these commenters stated
that this “advanced-in-value”
requirement effectively makes the origin
requirements applicable to goods
derived from disassembly operations
stricter than those applicable to other
goods, which need only satisfy the
Annex 401 requirements. They believe
that requiring goods derived from
disassembly operations to satisfy both
the Annex 401 rule of origin and the
additional processing requirements
imposes a double burden on
remanufacturers that undermines the
goals of the rule.

Two commenters stated that the
additional processing requirement is
unnecessary because the Annex 401
rules of origin, which were negotiated
and agreed to by all three countries,
already define the degree of production
that will confer origin on non-
originating materials. In some cases, that
degree of production would involve a
tariff shift, in others a regional value
content requirement, and in still others
a combination of both. However, the
commenters argued that, in all cases, the
degree of production established by the
Annex 401 rules of origin would be
sufficient to address when disassembly
results in an originating good.

One commenter believed that
disassembly is merely the inverse of
assembly. Therefore, if the applicable
Annex 401 rule of origin provides that
origin is conferred by a simple tariff
shift that may be achieved through
assembly, achieving that same tariff
shift through disassembly should also
confer origin.

Another commenter argued that while
the assembly process is predictable and
quantifiable because every part entering
the production line is the same, each
disassembly is unique due to the
condition of the used good, and that
disassembly may be far more difficult
than simple assembly with clean new
parts. Thus, the proposed rule does not
recognize the complexity and difficulty
of disassembly and ignores the
substantial effort necessary to recover
parts from used equipment.

Several commenters objected to the
proposed rule because some recovered
components are not subject to
operations other than those enumerated
as minor operations in the proposed
rule. Two commenters stated that there
is little in the remanufacturing process
that cannot be categorized within the
list of minor operations. One commenter
stated that the remanufacturing process
consists of all the listed processes
linked together. Thus, the commenters
believed that the additional
requirements would preclude the
remanufacturing process from
conferring originating status on
recovered components.

One commenter believed that the
additional processing requirement
would increase the complexity of
NAFTA compliance systems because it
may be necessary to record the
processing performed on individual
recovered components. The commenter
stated that this would create a de facto
direct identification requirement which
may be impractical or impossible to
implement and very difficult to audit.

CBP’s Response: CBP agrees that the
Annex 401 rules define the degree of
production required for conferring
origin and has deleted the additional
processing requirements.

Comment: Several commenters
objected to the application of the Annex
401 rules of origin. They claimed that
subjecting recovered components and
remanufactured goods to the same
NAFTA rules as items produced entirely
from new components makes it
extremely difficult to qualify
remanufactured goods as originating
goods under the NAFTA.

The commenters argued that, in many
cases, NAFTA certificates are not
available for recovered components and,
therefore, they must be deemed non-
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originating. Furthermore, when
applying the Annex 401 rules to the
remanufactured good, the recovered
component often fails to satisfy the
required tariff shift because it is
generally classified in the same tariff
provision as the remanufactured good.
These commenters also contended that
if the remanufactured good is subject to
an RVC rule, the good will fail to meet
the rule because the recovered
component often represents the majority
of the value or net cost of the
remanufactured good. In this situation,
the RVC cannot be met because the
recovered component is deemed to be
non-originating.

CBP’s Response: The situation the
commenters describe is one of the
reasons that more recent free trade
agreements take a different approach to
recycled and recovered goods, but the
issue here is how to interpret NAFTA,
and solutions are limited by the NAFTA
text. The feasibility of determining the
cost or value of a recovered component
will be discussed later in this document.

Comment: Four commenters
expressed the view that the proposed
rule should be a simple rule that treats
all materials yielded from disassembly
in a NAFTA country as originating
materials. These commenters stated that
the removal of a worn component
should be an origin-conferring process.
This would ensure that the value of the
recovered component, including the
very substantial content resulting from
the labor involved in the removal, will
be included in the value of originating
materials when determining whether
the remanufactured good qualifies as an
originating good. By considering the
removal of worn parts to be origin
conferring, the commenters stated that it
would be possible to count that valuable
operation towards qualifying the
remanufactured good as an originating
good.

These commenters contended that the
above “simple” rule could be
administered more easily than CBP’s
proposed rule which they characterized
as highly complex and difficult, if not
impossible, to administer. With respect
to CBP’s concern regarding sufficient
processing, the commenters suggested
that CBP could condition this rule by
providing that goods yielded from a
“minor disassembly” would not be
treated as NAFTA originating. They
suggested that disassembly of an article
into five (or ten) or fewer components
by processes such as removing screws,
bolts, pins or other fasteners could be
treated as a “minor disassembly”’
operation. Moreover, certain minor
operations, such as separating a good
and its component by disconnecting

cables or by unsnapping could be ruled
not to constitute disassembly. Thus,
these commenters proposed a rule that
treats all components yielded from
disassembly as NAFTA originating,
subject to a simple disassembly
exception. The commenters claimed
that their proposal would meet the goals
of NAFTA while avoiding
administrative problems.

Several remanufacturers expressed
dissatisfaction with the proposed
regulation for the reason that their
recovered parts would never qualify
under the proposed rule since the parts
would not satisfy the required tariff shift
and also would not meet the RVC
requirement based only on labor costs.
These commenters support a simple
disassembly rule under which recovered
parts would qualify as originating. If the
recovered parts were considered
originating, they could meet the RVC
requirement associated with the rule for
the remanufactured good. This approach
would allow the recovered parts to
qualify as an originating material but
would still require the producer of the
remanufactured good to meet the
NAFTA Annex 401 rule of origin
applicable to the remanufactured good.

CBP’s Response: Although CBP
understands the appeal of a “simple”
disassembly rule, CBP cannot adopt
such an approach because it conflicts
with the Annex 401 rules of origin. CBP
cannot disregard the rules of origin that
already exist for specific products; the
Annex 401 rules of origin set the
minimum threshold that must be met in
order to confer originating status to a
good.

The commenters would prefer to have
a new rule that allows mere disassembly
to confer origin without having to meet
any tariff shift or regional value content
requirements. CBP does not have the
authority to change the Annex 401 rules
of origin. The only question addressed
in this interpretive regulation is whether
the NAFTA definition of production can
be interpreted to include disassembly.
CBP is not adopting a new rule of origin.

Comment: One commenter
maintained that all goods which are
subject to additional processing should
be treated as originating goods without
regard to whether the good meets the
Annex 401 rules. This commenter stated
that if CBP must require that goods be
advanced in value or improved in
condition, then all goods that satisfy the
additional processing requirements
should be considered originating,
regardless of whether they satisfy the
specific rule of origin under Annex 401.
The commenter recommended a new
rule in which the Annex 401 rules are
overridden. A component recovered

from a good disassembled in the
territory of a party would be considered
to be originating as a result of such
disassembly provided that the recovered
component is advanced in value or
improved in condition by means of
additional processing other than certain
listed minor processes.

CBP’s Response: CBP disagrees. The
Annex 401 rules of origin set forth the
minimum level of processing required
and cannot be disregarded.

Comment: One commenter expressed
concern with how CBP will interpret a
required change in tariff classification.
The commenter provided an example
involving a cover from the document
feeder portion of a laser printer. The
commenter asked whether CBP would
focus on the laser printer or the
document feeder for the purpose of
determining whether the cover met a
required change in tariff classification.
The cover meets the tariff shift
requirement when the laser printer is
viewed as the non-originating material.
However, the cover does not meet the
tariff shift requirement when the
document feeder is viewed as the non-
originating material.

CBP’s Response: CBP assumes that, in
the example provided by the
commenter, the remanufacturer
disassembled the laser printer into
various parts, including the document
feeder, and then disassembled the
document feeder into its constituent
parts, including the cover. Under the
principles of self-produced materials
contained in part II, section 4(8) of the
appendix to part 181 of the CBP
Regulations (19 CFR part 181,
appendix), the producer should be able
to designate the laser printer as the non-
originating material for the purpose of
determining whether the non-
originating materials underwent the
applicable change in tariff classification.

Comment: One commenter suggested
that remanufactured goods should be
considered to be originating goods and
provided a precise definition of
remanufactured goods. In order to
qualify as an originating good, the
product must: (1) Be dismantled; (2)
have all parts cleaned, inspected and
returned to sound working condition;
and (3) be reconstructed to sound
working condition. In addition to this
definition, the commenter
recommended a rule which requires that
the components undergo processing that
restores their functionality and fit; the
components be re-assembled back into
an item that is the equivalent of the item
disassembled; all “new” parts used in
the remanufacturing process satisfy the
traditional specific rules of origin for the
finished item; and the originating value
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of the recovered parts be some
derivation of the core charge value if a
core charge applies. The commenter
believes that this definition would
eliminate the possibility of disassembly
operations being used as a method of
circumvention because there must be
complete reassembly.

This commenter also proposed, with
respect to country of origin marking,
that all remanufactured parts be labeled
“Remanufactured in (named country),”
and that the country of origin of the
used items imported into a territory and
used in the remanufacturing process be
the country in which the parts expired,
regardless of marking.

CBP’s Response: The Annex 401 rules
of origin cannot be disregarded. The
regulation under consideration
addresses the issue of whether goods
that are the result of disassembly are
considered to have undergone
“production” for purposes of
determining whether the good qualifies
as an originating good under the
NAFTA. The regulation does not
address country of origin for marking
purposes. Country of origin for NAFTA
marking purposes is governed by part
102 of the CBP Regulations (19 CFR part
102). CBP notes Headquarters Ruling
Letters 561209, dated May 4, 1999, and
561854, dated December 15, 2000,
which address the country of origin
marking of rebuilt automotive parts.

Comment: One commenter suggested
that, if the restrictions on “minor
operations” are included in the final
regulation, “precision machining”
should be defined as “machining
performed on a numerically controlled
mill, lathe or similar equipment.”

CBP’s Response: As noted above, CBP
has decided to delete the portion of the
proposed regulation that refers to minor
operations.

Comment: Two commenters stated
that it is unlikely that a new non-
originating good would be disassembled
in one party’s territory and shipped to
another party where it would be
reassembled. According to these
commenters, the importer would have
to pay duties, fees and brokerage
charges on the initial importation into
the party where the goods would be
disassembled; incur the cost of setting
up a disassembly operation; pay the
overhead costs and costs to employ
workers; pay additional transportation
and handling costs; pay broker charges
on the subsequent importation into the
territory of the other party where the
“recovered goods” would be
reassembled; and pay all the same costs
noted previously for the subsequent
reassembly in the territory of the other
party. Thus, these commenters believe it

is highly unlikely that the duty savings
would be substantial enough to make
such operations feasible from a cost/
benefit standpoint.

One commenter suggested excluding
high duty rate goods from the
disassembly rule but acknowledged that
most high duty rate goods (textiles,
footwear, chemicals, agricultural
products, etc.) do not easily lend
themselves to disassembly.

Another commenter stated that
precluding application of the proposed
rule to new products adequately deals
with possible abuses of disassembly to
confer origin.

CBP’s Response: CBP specifically
requested comments on the view that an
applicable value-content rule or
alternative rule would be sufficient to
permit the disassembly of new goods to
be considered “production.”” None of
the comments received endorsed this
view. Accordingly, the final rule
continues to reflect the portion of the
proposed rule that precludes
application of the regulation to new
goods.

Article 412 of NAFTA and section 17
of the appendix to 19 CFR part 181
contain a very broad anti-circumvention
provision which states that a good will
not be considered to be an originating
good if the object of the production can
be shown by a preponderance of the
evidence to have been to circumvent the
rules of origin. CBP believes that a
change in tariff classification resulting
from the disassembly of new, non-
originating goods should not make the
resulting goods eligible for originating
status. Generally, a “new” good is a
good which is in the same condition as
it was when it was manufactured and
which meets the commercial standards
for new goods in the relevant industry.

Accordingly, § 181.132(b) in this final
rule document provides that the
disassembly of new goods will not be
considered “production” for the
purposes of NAFTA Article 415 and the
NAFTA rules of origin. To clarify the
meaning of the term “new goods,” CBP
also has included in § 181.132(b) the
definition set forth above for this term.

Comment: One commenter pointed
out an error in proposed § 181.132(c).
The reference to “Schedule V”’ should
be “Part V.” However, the commenter
believes that a reference to automotive
goods is unnecessary because
remanufactured goods are not used as
original equipment in the production of
motor vehicles. Thus, they do not fall
within the definition of “light duty
automotive good” or “heavy-duty
automotive good” and would not be
subject to tracing requirements.

CBP’s Response: CBP agrees that the
reference in proposed § 181.132(c)
should have been to “Part V.”” CBP takes
note of the commenter’s statement that
remanufactured goods are not used as
original equipment in the production of
motor vehicles. Upon further reflection,
CBP has decided to delete paragraph (c)
because it is unnecessary.

Comment: The Office of Advocacy of
the U.S. Small Business Administration
(SBA) expressed concern that the
proposed rule’s certification pursuant to
the Regulatory Flexibility Act was
deficient. CBP certified that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
However, the SBA is concerned that
there is no information on the number
of small entities that would be impacted
by this rule or the magnitude of the
impact. Based on discussions with small
entities in the automotive recycling
business, the SBA recommended that
CBP revisit its certification and at a
minimum provide a factual basis for
certification. The SBA stated that CBP
must show which small entities will be
affected and whether those affected
constitute a substantial number within
the regulatory industry.

CBP’s Response: In the NPRM, CBP
certified that the proposed rule would
not have a significant economic impact
on a substantial number of small
entities. However, upon
reconsideration, CBP believes that the
proposed rule should have stated that
the Regulatory Flexibility Act is not
applicable to this rule because the rule
is exempt from notice and comment
procedures pursuant to the
Administrative Procedure Act (5 U.S.C.
553). First, this is an interpretive rule
that is exempt from notice and public
procedure pursuant 5 U.S.C. 553(b)(A).
Second, this rule involves a foreign
affairs function of the United States
because it implements an international
trade agreement. A notice of proposed
rulemaking is not required for such
rules pursuant to 5 U.S.C. 553(a)(1).
Accordingly, because the Regulatory
Flexibility Act, as amended (5 U.S.C.
601 et seq.) applies to a rule only when
an agency is required by 5 U.S.C. 553 or
any other law to publish a notice of
proposed rulemaking, this rule is not
subject to the regulatory analysis or
other requirements of 5 U.S.C. 603 and
604.

Even if the Regulatory Flexibility Act
applied to this rule, CBP would again
certify that this final rule does not have
a significant economic impact on a
substantial number of small entities.
The rule has only a positive economic
impact on small (or other) entities
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regulated by the rule. The rule regulates
only U.S. importers of components of
used goods that were recycled or
remanufactured in Canada or Mexico,
and, rather than increasing the
economic burdens on these importers,
the rule provides these importers with
customs duty relief.

Comment: Four commenters
expressed opposition to requiring a RVC
calculation for recovered components
because it is claimed either that there is
no clear method for valuing individual
components or that their value is not
readily ascertainable. Most commenters
stated that they did not know how to
value the components removed from
used goods. They requested that the
rules clarify how the value and origin of
individual used components are to be
established. The commenters claimed
that identifying the cost of each
individual recovered component from
the cost of the used good would not be
feasible. While there may be an
ascertainable value for the used good,
there is not necessarily a purchase price
or individualized value for the
components included inside it.
Additionally, the commenters claimed
that it is not clear whether the value of
the used component or the used good is
to be included in the value of non-
originating materials.

CBP’s Response: CBP agrees that
applying the value-content requirement
to the disassembly process raises certain
questions. However, the value-content
requirement exists as part of the Annex
401 rule and cannot be disregarded.

CBP recognizes that if more than one
component is recovered from the used
good, the value of the used good should
be allocated over the disassembled
components. Additionally, the cost of
the disassembly would have to be
spread over all of the constituent
disassembled components and then
reallocated and added to the cost of
each of those components. CBP notes
that it has previously ruled that the
scrap value of the parts and components
that cannot be reused may be deducted
from the value of the non-originating
materials. See Headquarters Ruling
Letter 547088, dated August 29, 2002.
Remanufacturers may have internal
bookkeeping records that would aid in
valuing such components. CBP
acknowledges that trade in
remanufactured goods already exists
and is inclined to consider reasonable
accounting methods that have been used
consistently in the trade.

Comment: Many commenters began
their analysis by attempting to
determine whether the used good was
an originating good. They stated that it
was highly unlikely that a NAFTA

certificate of origin could be provided
for the used good since the good would
probably be several years old and
pertinent records would no longer be
available.

CBP’s Response: CBP agrees. It is
likely that the used good will be
assumed to be non-originating.
However, the new regulation allows the
component recovered from the used
good to qualify as an originating good.
If the recovered component meets the
Annex 401 rule applicable to that
component, the recovered component
will be considered to be an originating
good (or material).

Conclusion

Accordingly, based on the comments
received and the analysis of those
comments as set forth above, and after
further review of this matter, CBP
believes that the proposed regulatory
amendments regarding disassembly
should be adopted as a final rule with
the following changes:

1. The additional processing
requirements set forth in paragraph
(a)(2) of proposed § 181.132 have been
deleted for the reasons explained in the
analysis of comments.

2. Paragraph (c) of the proposed
regulation has been deleted because, as
explained further in the analysis of
comments, the reference to automotive
goods in this provision is unnecessary.

Executive Order 12866

This document does not meet the
criteria for a “significant regulatory
action” as specified in E.O. 12866.

Regulatory Flexibility Act

Because this rule interprets and
implements the obligations of the
United States under the NAFTA, a
notice of proposed rulemaking was not
required pursuant to 5 U.S.C. 553(a)(1)
and (b)(A). Accordingly, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) are inapplicable to
this rule.

Drafting Information

The principal author of this document
was Shari Suzuki, Office of Regulations
and Ruling, Bureau of Customs and
Border Protection. However, personnel
from other offices participated in its
development.

Signing Authority

This document is being issued by CBP
in accordance with §0.1(a)(1) of the CBP
Regulations (19 CFR 0.1(a)(1)),
pertaining to the authority of the
Secretary of the Treasury (or his/her

delegate) to approve regulations related
to certain CBP revenue functions.

List of Subjects in 19 CFR Part 181

Administrative practice and
procedure, Canada, Customs duties and
inspection, Imports, Mexico, Trade
agreements (North American Free Trade
Agreement).

Amendments to the Regulations

m Accordingly, for the reasons stated
above, part 181 of the CBP Regulations
(19 CFR part 181) is amended as set forth
below.

PART 181—NORTH AMERICAN FREE
TRADE AGREEMENT

m 1. The authority citation for part 181 is
revised to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1624, 3314.

m 2. Subpart L of part 181 is amended by
adding a new §181.132 to read as
follows:

§181.132 Disassembly.

(a) Treated as production. For
purposes of implementing the rules of
origin provisions of General Note 12,
HTSUS, and Chapter Four of the
NAFTA, except as provided in
paragraph (b) of this section,
disassembly is considered to be
production, and a component recovered
from a good disassembled in the
territory of a Party will be considered to
be originating as the result of such
disassembly provided that the recovered
component satisfies all applicable
requirements of Annex 401 and this
part.

(b) Exception; new goods.
Disassembly, as provided in paragraph
(a) of this section, will not be
considered production in the case of
components that are recovered from
new goods. For purposes of this
paragraph, a “new good” means a good
which is in the same condition as it was
when it was manufactured and which
meets the commercial standards for new
goods in the relevant industry.

Robert C. Bonner,

Commissioner of Customs and Border
Protection.

Approved: June 27, 2005.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 05-12902 Filed 6—29-05; 8:45 am]
BILLING CODE 4820-02-P
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DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Part 57

RIN 1219-AB29

Diesel Particulate Matter Exposure of
Underground Metal and Nonmetal
Miners

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Final rule; corrections.

SUMMARY: This document contains
corrections to the preamble and rule text
of the final rule that was published in
the Federal Register on Monday, June 6,
2005 (70 FR 32868). The rule relates to
diesel particulate matter exposure of
underground metal and nonmetal
miners.

DATES: Effective July 6, 2005.

FOR FURTHER INFORMATION CONTACT:
Rebecca J. Smith, Acting Director, Office
of Standards, Regulations, and
Variances, MSHA, 1100 Wilson Blvd.,
Room 2350, Arlington, Virginia 22209—
3939; 202-693-9440 (telephone); or
202—693-9441 (facsimile).

The document is available on the
Internet at http://www.msha.gov/
REGSINFO.HTM.

SUPPLEMENTARY INFORMATION: As
published, the preamble and rule text
contain errors which may be misleading
and need to be corrected.

Accordingly, the preamble is
corrected as follows:

1. On page 32889, in the first column,
on the last line of the first paragraph,
the Federal Register cite should be
changed from (66 FR 5765-55767) to (66
FR 5765-5767).

2. On page 32929, in the third
column, in the second full paragraph,
on the eighteenth line, the word
“insure”” should be changed to “ensure”
so that the sentence reads, “NIOSH’s
written response to MSHA * * * prior
to selection and installation of DPM
filter systems to ensure a successful
match between filter and application.”

3. On page 32935, in the first column,
in the first full paragraph, on the
seventh line, the measurement “5 dpm”
should be replaced by “5 ppm” so that
the sentence reads, ‘Per company
policy, whenever an NO, monitor
(carried by equipment operators)
exceeded 5 ppm at the operator’s
location, that operator was removed to
the surface.

m In addition, the rule text is corrected
as follows:

§57.5066 [Corrected]

m 1. On page 32967, in the second
column, on the first line, place quotation
marks before and after the word
“evidence” in § 57.5066, paragraph
(b)(1), so that the sentence reads, ‘“The
term “evidence” means * * *.”

m 2. On page 32967, in the second
column, in the second paragraph, in the
second sentence, place quotation marks
before and after the word “promptly” in
§57.5066, paragraph (b)(2), so that the
sentence reads, “The term “promptly”
means * * *.”

Dated: June 23, 2005.

David G. Dye,

Deputy Assistant Secretary for Mine Safety
and Health.

[FR Doc. 05-12817 Filed 6—29-05; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-05-001]
RIN 1625-AA09

Drawbridge Operation Regulation;
Bayou La Batre, Bayou La Batre, AL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the operation
of the State Highway 188 vertical lift
span bridge, across Bayou La Batre, mile
2.3, at Bayou La Batre, Alabama. This
rule will allow the draw of the bridge to
open on the hour during the
predominant daylight hours, remain
closed except for emergencies at night
and remain closed to navigation at
specific vehicular peak rush hour
periods. This rule will allow for better
coordination and facilitate movement of
both vehicular and marine traffic at the
bridge site due to an increase in
commuter traffic Monday thru Friday.

DATES: This rule is effective August 1,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD08-05-001] and are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
501 Magazine Street, New Orleans,
Louisiana 70130-3396, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays. The Bridge

Administration Branch maintains the
public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT: Ms.
Cindy Herrmann, Bridge Administration
Branch, at (504) 589-2965.
SUPPLEMENTARY INFORMATION:

Regulatory History

On March 1, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled, “Drawbridge Operation
Regulation; Bayou La Batre, Bayou La
Batre, AL,” in the Federal Register (70
FR 3919). No comments were received
regarding the proposed rule. No public
meeting was requested, and none was

held.

Background and Purpose

The U.S. Coast Guard, at t)097he
request of the Alabama Department of
Transportation and supported by the
Mayor of the City of Bayou La Batre and
the Mobile County Public School
System, is changing the times of the
existing drawbridge operation
regulation. Currently, the bridge opens
on signal except that the draw need not
be opened from 8 p.m. to 4 a.m. daily,
and from 6:30 to 8:30 a.m. and from 2
p.m. to 5 p.m. Monday through
Saturday except holidays.

In an effort to assess and accurately
determine the needs of the community,
traffsic counts and bridge tender logs
were supplied by Alabama Department
of Transportation. A review of the logs
of drawbridge openings and traffic
counts reveal that adjusting the marine
traffic closures to coordinate with
vehicular rush hour traffic should not
significantly impact the flow of marine
traffic. Allowing the bridge to remain
closed to marine traffic during times
that coincide with the heaviest
vehicular traffic counts would help
relieve the morning and afternoon rush
hour commuter traffic congestion across
the bridge while having minimal impact
on vessel traffic.

Navigation at the site of the bridge
consists primarily of recreational
pleasure craft, fishing vessels, crew
boats and tugboats with barges.
Alternate routes are not available to
marine traffic.

Discussion of Comments and Changes

No comments were received in
response to the NPRM Public Notice 04—
05 dated March 2, 2005.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
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Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This rule allows vessels ample
opportunity to transit this waterway
with proper notification before and after
the peak vehicular traffic periods.
According to the vehicle traffic surveys,
the public at large is better served by the
additional closure times during the
noontime lunch periods.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of

compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not cause an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect

on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. This final rule involves
modifying the existing drawbridge
operation regulation for a benefit of all
modes of transportation. It will not have
any impact on the environment.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

m For the reasons set out in the preamble,

the Coast Guard is amending Part 117 of

Title 33, Code of Federal Regulations as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for Part 117
continues to read as follows:
Authority: 33 U.S.C. 499; Department of

Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
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under the authority of Pub. L. 102-587, 106
Stat. 5039.

W 2.§117.103 isrevised to read as
follows:

§117.103 Bayou La Batre.

The draw of SR 188 Bridge, mile 2.3,
at Bayou La Batre, will open on signal
every hour on the hour daily between 4
a.m. and 8 p.m., Monday through
Sunday. The bridge need not open for
the passage of vessels on the hours of 7
a.m., 3 p.m., and 4 p.m., Monday
through Friday. Monday through Friday
the draw will open on signal for the
passage of vessels at 3:30 p.m. The
bridge will remain closed to marine
traffic from 8 p.m. to 4 a.m. daily except
for emergencies.

Dated: June 22, 2005.
Robert F. Duncan,

Rear Admiral, U. S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. 05-12925 Filed 6—29-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-058]
Drawbridge Operation Regulations:

Newtown Creek, Dutch Kills, English
Kills, and Their Tributaries, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Metropolitan Avenue
Bridge, mile 3.4, across English Kills at
New York City, New York. Under this
temporary deviation the bridge may
remain in the closed position from July
8, 2005 through July 22, 2005 and from
July 25, 2005 through August 31, 2005.
This temporary deviation is necessary to
facilitate bridge maintenance.
DATES: This deviation is effective from
July 8, 2005 through August 31, 2005.
FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.
SUPPLEMENTARY INFORMATION: The
Metropolitan Avenue Bridge has a
vertical clearance in the closed position
of 10 feet at mean high water and 15 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.801(e).

The owner of the bridge, New York
City Department of Transportation

(NYCDOT), requested a temporary
deviation from the drawbridge operation
regulations to facilitate rehabilitation
repairs at the bridge. The bridge must
remain in the closed position to perform
these repairs.

Under this temporary deviation the
NYCDOT Metropolitan Avenue Bridge
may remain in the closed position from
July 8, 2005 through July 22, 2005 and
from July 25, 2005 through August 31,
2005.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: June 23, 2005.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-12931 Filed 6—29-05; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD05-05-033]
RIN 1625-AA87

Security Zone; Georgetown Channel,
Potomac River, Washington, DC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
on the waters of the upper Potomac
River. This action is necessary to
provide for the security of a large
number of visitors to the annual July 4th
celebration on the National Mall in
Washington, DC. The security zone will
allow for control of a designated area of
the river and safeguard spectators and
high-ranking officials.

DATES: This rule is effective from 12:01
a.m. to 11:59 p.m. local time on July 4,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-05—-033 and are available
for inspection or copying at Coast Guard
Sector Baltimore, Waterways
Management Division, between 8 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Ronald Houck, at Coast Guard Sector
Baltimore, Waterways Management

Division, at telephone number (410)
576—2674 or (410) 576—2693.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 6, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zone; Georgetown
Channel, Potomac River, Washington,
DC” in the Federal Register (70 FR
23948). We received seven pieces of
written correspondence commenting on
the proposed rule. Based on these
comments we reduced the size of the
security zone. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Inmediate action is needed to
protect the public from waterborne acts
of sabotage or terrorism. Any delay in
the effective date of this rule is contrary
to the public interest.

Background and Purpose

Due to increased awareness that
future terrorist attacks are possible, the
Coast Guard, as lead Federal agency for
maritime homeland security, has
determined that the Captain of the Port
Baltimore must have the means to be
aware of, deter, detect, intercept, and
respond to asymmetric threats, acts of
aggression, and attacks by terrorists on
the American homeland while still
maintaining our freedoms and
sustaining the flow of commerce. This
security zone is part of a comprehensive
port security regime designed to
safeguard human life, vessels, and
waterfront facilities against sabotage or
terrorist attacks.

In this particular rulemaking, to
address the aforementioned security
concerns, and to take steps to prevent
the catastrophic impact that a terrorist
attack against a large number of
spectators and high-ranking officials
during the annual July 4th celebration
would have on the public interest, the
Coast Guard is establishing a security
zone that extends 75 yards from the
eastern shore upon the waters of the
Georgetown Channel of the Potomac
River, from the surface to the bottom,
between the Long Railroad Bridge (the
most eastern bridge of the 5-span,
Fourteenth Street Bridge Complex) to
the Theodore Roosevelt Memorial
Bridge and all waters in between, totally
including the waters of the Georgetown
Channel Tidal Basin.

This security zone will help the Coast
Guard to prevent vessels or persons
from engaging in terrorist actions
against a large number of spectators and
high-ranking officials during the annual
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July 4th celebration. Due to these
heightened security concerns, and the
catastrophic impact a terrorist attack on
the National Mall in Washington, DC
during the annual July 4th celebration
would have on the large number of
spectators and high-ranking officials,
and the surrounding area and
communities, a security zone is prudent
for this type of event.

Discussion of Comments and Changes

The Coast Guard received a total of
seven pieces of written correspondence
in response to the NPRM. No public
meeting was requested and none was
held. What follows is a review of, and
the Coast Guard’s response to, the issues
and questions that were presented by
these commenters concerning the
proposed rule.

(1) Seven commenters indicated that
the proposed rule would effectively cut
off the Potomac River north of the
Roosevelt Bridge to all water traffic to
recreational boaters.

We have revised the security zone so
that it only restricts vessels from
transiting within 75 yards of the eastern
shore of the Potomac River, traffic will
be allowed to move along the west side
of the river. Vessels wishing to anchor
to watch the fireworks will be allowed
to do so in the middle of the river,
leaving the west side of the river open
for through-traffic.

(2) Two commenters indicated that
the proposed rule would unnecessarily
affect human powered watercraft, in
which persons have viewed the
fireworks from on the water in past
years, and that such craft pose little risk
to the spectators and high-ranking
officials on the National Mall.

As mentioned above, we do not
intend to restrict these types of
watercraft from entering, operating or
remaining within areas along the
Virginia side or the middle of the
Potomac River.

(3) Four commenters indicated that
the proposed rule will have a negative
economic impact on area marinas
directly and indirectly impacted by the
rulemaking.

By allowing vessels and other
watercraft to safely transit along the
Virginia side of the Potomac River, the
economic impact on area businesses
will be limited.

(4) Two commenters indicated that
the proposed rule could have significant
safety impacts on boating navigation.

We make every effort to carefully
consider the effects such a regulation
has on the boating public, while
safeguarding large numbers of spectators
and high-ranking officials during this
extremely publicized event. We believe

vessel congestion will actually be
reduced, since vessels and other
watercraft not deemed a security threat
will be allowed to safely transit along
the Virginia side of the Potomac River.
Also, in order to maintain a clear
channel along the Virginia side of the
Potomac River, vessels wishing to
anchor will be allowed to do so in the
middle of the river.

(5) One commenter indicated that the
proposed rule would be achieving the
terrorists” goals by restricting the
boating public and if such a regulation
was imposed and no credible threat
existed, political repercussions for the
Coast Guard may result.

The revision of the security zone to
extend only 75 yards off the eastern
shore of the Potomac River allows the
boating public to both safely transit the
river and view the July 4th Celebration
fireworks from the water.

(6) One commenter indicated that the
proposed rule would require boaters to
contact the Captain of the Port
Baltimore, which may not be practical
in all cases.

We do not feel that many vessels, if
any, will need to enter the revised
security zone. Vessels will be required
to request permission from the Captain
of the Port Baltimore if the operator
feels they have a legitimate need to
enter the security zone.

No request for additional comments
on the revised rule is made since we
believe the revised security zone
adequately addresses all the above
comments.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This security zone will encompass
only a small portion of the waterway.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Potomac River
(including the waters of the Georgetown
Channel Tidal Basin) from 12:01 a.m. to
11:59 p.m. on July 4, 2005.

This security zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will be
in effect for less than 24 hours. Before
the effective period, the Coast Guard
will issue maritime advisories widely
available to users of the river to allow
mariners to make plans for transiting the
affected areas. Because the zone is of
limited size, it is expected that there
will be minimal disruption to the
maritime community.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. However, we received no
requests for assistance from any small
entities.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
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an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an

explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. This regulation
establishes a security zone. A final
“Environmental Analysis Check List”
and a final “Categorical Exclusion
Determination” are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05—-033 to read as
follows:

§165.T05-033 Security Zone; Georgetown
Channel, Potomac River, Washington, DC.
(a) Definitions. (1) For purposes of
this section, Captain of the Port,
Baltimore, Maryland means the
Commander, Coast Guard Sector
Baltimore, Maryland or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized by the Captain

of the Port, Baltimore, Maryland to act
on his or her behalf.

(b) Location. The following area is a
security zone: all waters of the Potomac
River within 75 yards from the eastern
shore, measured perpendicularly to the
shore upon the waters of the
Georgetown Channel of the Potomac
River, from the surface to the bottom,
between the Long Railroad Bridge (the
most eastern bridge of the 5-span,
Fourteenth Street Bridge Complex) to
the Theodore Roosevelt Memorial
Bridge, and all waters of the Georgetown
Channel Tidal Basin.

(c) Regulations. (1) The general
regulations governing security zones,
found in § 165.33, apply to the security
zone described in paragraph (b) of this
section.

(2) Entry into or remaining in this
zone is prohibited unless authorized by
the Coast Guard Captain of the Port,
Baltimore, Maryland.

(3) Persons or vessels requiring entry
into or passage through the security
zone must first request authorization
from the Captain of the Port, Baltimore
to seek permission to transit the area.
The Captain of the Port, Baltimore,
Maryland can be contacted at telephone
number (410) 576—2693. The Coast
Guard vessels enforcing this section can
be contacted on VHF Marine Band
Radio, VHF channel 16 (156.8 MHz).
Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light, or other means, the operator of a
vessel shall proceed as directed. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port,
Baltimore, Maryland and proceed at the
minimum speed necessary to maintain a
safe course while within the zone.

(4) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, and local agencies.

(d) Effective period. This section will
be effective from 12:01 a.m. to 11:59
p.m. local time on July 4, 2005.

Dated: June 14, 2005.

Curtis A. Springer,

Captain, U.S. Coast Guard, Captain of the
Port, Baltimore, Maryland.

[FR Doc. 05-12881 Filed 6—29-05; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-024]

RIN 1625-AA00
Safety Zone Regulations, Freedom Fair

Air Show Performance,
Commencement Bay, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of Commencement Bay,
Washington. The Coast Guard is taking
this action to safeguard the participants
and spectators from the safety hazards
associated with the Freedom Fair Air
Show. Entry into this zone is prohibited
unless authorized by the Captain of the
Port, Puget Sound or his designated
representatives.

DATES: This rule is effective from 1 p.m.
to 7 p.m. Pacific Daylight Time on July
4, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD13-05—
024 and are available for inspection or
copying at the Waterways Management
Division, Coast Guard Sector Seattle,
1519 Alaskan Way South, Seattle, WA,
98134, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Jessica Hagen,
Waterways Management Division, Coast
Guard Sector Seattle, at (206) 217-6958.
SUPPLEMENTARY INFORMATION:

Background and Purpose

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) has not
been published for this regulation and
good cause exists for making it effective
without publication of an NPRM in the
Federal Register. The air show poses
several dangers to the public including
excessive noise and objects falling from
any accidents. Accordingly, prompt
regulatory action is needed in order to
provide for the safety of spectators and
participants during the event. If normal
notice and comment procedures were
followed, this rule would not become
effective until after the date of the event.

Discussion of Rule

The Coast Guard is adopting a
temporary safety zone regulation on the
waters of Commencement Bay,

Washington, for the Freedom Fair Air
Show. The Coast Guard has determined
it is necessary to close the area in the
vicinity of the air show in order to
minimize the dangers that low-flying
aircraft present to persons and vessels.
These dangers include, but are not
limited to excessive noise and the risk
of falling objects from any accidents
associated with low flying aircraft. In
the event that aircraft require emergency
assistance, rescuers must have
immediate and unencumbered access to
the craft. The Coast Guard, through this
action, intends to promote the safety of
personnel, vessels, and facilities in the
area. Entry into this zone will be
prohibited unless authorized by the
Captain of the Port or his representative.
This safety zone will be enforced by
Coast Guard personnel. The Captain of
the Port may be assisted by other
federal, state, or local agencies.

Regulatory Evaluation

This temporary rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Homeland Security (DHS).

We expect the economic impact of
this temporary rule to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DHS is
unnecessary. This expectation is based
on the fact that the regulated area
established by this rule encompasses an
area of Commencement Bay not
frequented by commercial navigation.
The regulation is established for the
benefit and safety of the recreational
boating public, and any negative
recreational boating impact is offset by
the benefits of allowing the participating
aircraft to fly. For the above reasons, the
Coast Guard does not anticipate any
significant economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this portion
of Commencement Bay during the time
this regulation is in effect. The zone will
not have a significant economic impact
on a substantial number of small entities
due to its short duration and small area.
The only vessels likely to be impacted
will be recreational boaters and small
passenger vessel operators. The event is
held for the benefit and entertainment of
those above categories. Because the
impacts of this rule are expected to be
so minimal, the Coast Guard certifies
under 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601-612) that
this temporary rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. Small businesses may
send comments on the actions of
Federal employees who enforce, or
otherwise determine compliance with
Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This temporary rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this temporary rule
under Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
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their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This temporary rule would not effect
a taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This temporary rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian tribal governments, because
it does not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. This rule establishes
safety zones which have a duration of
no more than two hours each. Due to the
temporary safety zones being less than
one week in duration, an Environmental
Checklist and Categorical Exclusion is
not required.

List of Subjects in 33 CFR part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
l.OS—l(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 1 p.m. to 7 p.m. on July 4,
2005, a temporary § 165.T13-007 is
added to read as follows:

§165.T13-007 Safety Zone: Freedom Fair
Air Show, Commencement Bay, WA.

(a) Location. The following is a safety
zone: All waters of Commencement Bay,
Washington State, enclosed by the
following points: The northwest corner
of at 47°17/37.8” N, 122°28’3.4” W;
thence to 47°17°03.5” N, 122°27’32.3” W;
thence to 47°16’39.6” N, 122°27'57.8” W;
thence to 47°17°13.9” N, 122°29°08.9” W;
thence northeast back to the point of
origin. [Datum: NAD 1983]

(b) Regulations. In accordance with
the general regulations in Section
165.23 of this part, no person or vessel
may enter or remain in the zone except
for participants in the event, supporting
personnel, vessels registered with the
event organizer, or other vessels
authorized by the Captain of the Port or
his designated representatives.

(c) Applicable dates. This section
applies from 1 p.m. until 7 p.m., Pacific
Daylight Time, on July 4, 2005.

Dated: June 23, 2005.

Stephen P. Metruck,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 05-12926 Filed 6—29-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP Prince William Sound 05-008]

RIN 1625-AA87

Security Zones; TAPS Terminal, Valdez

Narrows, and Tank Vessels in COTP
Prince William Sound

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard proposes
establishing security zones
encompassing the Trans-Alaska Pipeline
System (TAPS) Valdez Terminal
Complex (Terminal) in Valdez, Alaska,
the Valdez Narrows Tanker Optimum
Track Line, and waters 200 yards
around any tank vessel operating within
the COTP Prince William Sound zone.
These security zones are necessary to
protect the TAPS Terminal and tank
vessels from damage or injury from
sabotage or other subversive acts. Entry
of vessels into these security zones is
prohibited unless specifically
authorized by the Captain of the Port,
Prince William Sound, Alaska.

DATES: This rule is effective from June
13, 2005, to October 11, 2005.
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Comments and related material must
reach the Coast Guard on or before
August 29, 2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket COTP Prince William Sound 05—
008 and are available for inspection or
copying at U.S. Coast Guard Marine
Safety Office Valdez, 105 Clifton Court,
Valdez, Alaska 99686 between 8 a.m.
and 4:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Daune Lemmon, U.S. Coast Guard
Marine Safety Office Valdez, (907) 835—
7266.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 533(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. These
security zones are necessary on short
notice to protect vessels and people
from damage or injury from sabotage or
other subversive acts. The duration of
this temporary final rule is necessary
while a rulemaking for a permanent
security zone is completed. For these
same reasons, under 5 U.S.C. 553(d)(3),
the Coast Guard finds that good cause
exists for making this rule effective less
than 30 days after publication in the
Federal Register. Although the Coast
Guard has good cause to issue this
effective temporary rule without first
publishing a proposed rule, you are
invited to submit comments and related
material regarding this rule on our
before August 29, 2005. We may change
the temporary final rule based on your
comments.

Discussion of Rule

The Coast Guard is establishing
security zones within three different
areas in the Captain of the Port (COTP),
Prince William Sound Zone. The Trans-
Alaska Pipeline (TAPS) Valdez Marine
Terminal (Terminal) security zone
encompasses the waters of Port Valdez
between Allison Creek to the east and
Sawmill Spit to the west and offshore to
marker buoys A and B (approximately
1.5 nautical miles offshore from the
TAPS Terminal). The tank vessel in
COTP Prince William Sound Zone
encompasses the waters within 200
yards of a tank vessel within the COTP,
Prince William Sound Zone. The Valdez
Narrows security zone encompasses the
waters 200 yards either side of the
Tanker Optimum Trackline through
Valdez Narrows between Entrance

Island and Tongue Point. This Valdez
Narrows zone will be activated and
subject to enforcement only when a tank
vessel is in this security zone.

These security zones are necessary to
protect TAPS Terminal and tank vessels
from damage or injury from sabotage or
other subversive acts. The duration of
this temporary final rule is necessary
while a rulemaking for a permanent
security zone is completed. The Coast
Guard has worked closely with local
and regional users of Port Valdez and
Valdez Narrows waterways to develop
these security zones in order to mitigate
the impact on commercial and
recreational users.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit in a portion
of Port Valdez.

These security zones will not have a
significant economic impact on a
substantial number of small entities for
the reason that vessel traffic can pass
safely around the security zones.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send

comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
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health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section

2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g). A final
“Environmental Analysis Check List”
and a final “Categorical Exclusion
Determination” are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
l.OS—l(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
® 2. Anew temporary § 165.T17-020 is
added to read as follows:

§165.T17-020 Port Valdez and Valdez
Narrows, Valdez, Alaska-security zones.

(a) Location. The following areas are
security zones—

(1) Trans-Alaska Pipeline System
(TAPS) Valdez Terminal Complex
(Terminal), Valdez, Alaska. All waters
enclosed within a line beginning on the
southern shoreline of Port Valdez at
61°04.97’ N, 146°26.33" W; thence
northerly to the yellow buoy at
61°06.50" N, 146°26.33" W; thence east
to the yellow buoy at 61°06.50” N,
146°21.23" W; thence south to 61°05.11"
N, 146°21.23" W; thence west along the
shoreline and including the area 2000
yards inland along the shoreline to the
beginning point. This security zone
encompasses all waters approximately 1
mile north, east and west of the TAPS
Terminal between Allison Creek
(61°05.11" N, 146°21.23" W) and
Sawmill Spit (61°04.97" N, 146°26.33’
w).
(2) Tank Vessels in COTP Prince
William Sound Zone. All waters within
200 yards of any tank vessel
maneuvering to approach, moor,
unmoor or depart the TAPS Terminal or
transiting, maneuvering, laying to, or
anchored within the boundaries of the
Captain of the Port, Prince William
Sound Zone described in 33 CFR 3.85—
20(b).

(3) Valdez Narrows, Port Valdez,
Valdez, Alaska. All waters within 200
yards of the Valdez Narrows Tanker
Optimum Track line, when a tanker is
navigating through the narrows.

(i) The Valdez Narrows Tanker
Optimum Track line is a line
commencing at 61°05.38’ N, 146°37.38’
W; thence south westerly to 61°04.05" N,
146°40.05" W; thence southerly to
61°04.05" N, 146°41.20° W.

(ii) This security zone encompasses
all waters 200 yards either side of the
Valdez Narrows Optimum Track line.

(iii) Whenever a tank vessel is
navigating on the Valdez Narrows
Optimum Track line, the security zone
is activated and subject to enforcement.
All vessels forward of a TAPS tanker’s
movement shall vacate the security zone
surrounding the Optimum Track line.
Vessels may reenter the security zone
astern of a moving tanker provided that
a 200 yards separation is given, as
required in paragraph (a)(2) of this
section.

(b) Regulations. (1) The general
regulations in 33 CFR 165.33 apply to
the security zones established in
paragraph (a) of this section. No person
or vessel may enter these security zones
without permission of the Captain of the
Port, Prince William Sound.

(2) All persons and vessels granted
permission to enter these security zones
must comply with the instructions of
the Captain of the Port representative or
designated on-scene patrol vessel. These
personnel are comprised of
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a Coast Guard vessel by siren,
radio, flashing light, or other means, the
operator of a vessel must proceed as
directed.

(3) The Captain of the Port or his
representative or the designated on-
scene patrol vessel may authorize
vessels to enter the security zones in
this section.

(c) Effective period. This section is
effective from June 13, 2005, to October
11, 2005.

Dated: June 10, 2005.
M.S. Gardiner,

Commander, U.S. Coast Guard, Captain of
the Port, Prince William Sound.

[FR Doc. 05-12932 Filed 6—-29-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2005-0119; FRL-7718-3]
Cyprodinil; Time-Limited Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.
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SUMMARY: This regulation re-establishes
time-limited tolerances for residues of
cyprodinil, 4-cyclopropyl-6-methyl-N-
phenyl-2-pyrimidinamine in or on
onion, dry bulb; onion, green; and
strawberry. Interregional Research
Project Number 4 (IR-4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA). These tolerances
will expire on December 31, 2007.

DATES: This regulation is effective June
30, 2005. Objections and requests for
hearings must be received on or before
August 29, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VII. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP-2005—
0119. All documents in the docket are
listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Barbara Madden, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—6463; e-mail address:
madden.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions
discussed above. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the ‘“Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of January 7,
2005 (70 FR 1435) (FRL-7694-3), EPA
issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 8E5012) by IR-4,
681 US Highway #1 South, North
Brunswick, NJ 08902-3390. The petition
requested that 40 CFR 180.532 be
amended by extending the time-limited
tolerances to December 31, 2007, for
residues of the fungicide, cyprodinil, 4-
cyclopropyl-6- methyl-N-phenyl-2-
pyrimidinamine in or on the raw
agricultural commodities onion, dry
bulb at 0.60 part per million (ppm);
onion, green at 4.0 ppm; and strawberry
at 5.0 ppm. This notice included a

summary of the petition prepared by
Syngenta Crop Protection, Inc., the
registrant. Comments were received
from one individual opposing and
objecting to the establishment of
tolerances for residues of cyprodinil.
The individual criticized IR-4’s
involvement in the pesticide registration
as well as EPA’s way of conducting
pesticide registration. EPA’s response to
the public comments received is in Unit
V. of this document. The tolerances will
expire on December 31, 2007.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “‘ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for tolerances for residues of
cyprodinil on onion, dry bulb at 0.60
ppm; onion, green at 4.0 ppm; and
strawberry at 5.0 ppm.

In the Federal Register of September
23, 2003 (68 FR 54808, FRL—7326—4) the
Agency published a Final rule
establishing tolerances for residues of
cyprodinil in or on brassica, head and
stem, subgroup 5A; brassica, leafy
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greens, subgroup 5B; carrot; herb,
subgroup 19A, dried; herb, subgroup
19A, fresh; longan; lychee; pulasan;
rambutan; Spanish lime; and turnip,
greens. When the Agency conducted the
risk assessments in support of this
tolerance action it assumed that
cyprodinil residues would be present on
dry bulb onion, green onion and
strawberry as well as on all foods
covered by the proposed and
established tolerances. Residues on dry
bulb onion, green onion and strawberry
were included because there were
existing time-limited tolerances for
these commodities. Therefore, re-
establishing the dry bulb onion, green
onion and strawberry tolerances will not
change the most recent estimated
aggregate risks resulting from use of
cyprodinil, as discussed in the
September 19, 2003 Federal Register (68
FR 54808, FRL-7326—4). Refer to the
September 19, 2003 Federal Register
document for a detailed discussion of
the aggregate risk assessments and

determination of safety. EPA relies upon
those risk assessments and the findings
made in the Federal Register document
in support of this action. Below is a
brief summary of the estimated
aggregate risks from potential exposures
to cyprodinil.

Acute dietary risk assessments are
performed for a food-use pesticide, if a
toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a one-day or
single exposure. An acute Population
Adjusted Dose (aPAD) of 1.5 mg/kg/day
has been identified for females 13—49
years.

In conducting the acute dietary risk
assessment EPA used the Dietary
Exposure Evaluation Model software
with the Food Commodity Intake
Database (DEEM-FCID™), which
incorporates food consumption data as
reported by respondents in the USDA
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII), and accumulated

exposure to the chemical for each
commodity. The following assumptions
were made for the acute exposure
assessments: An unrefined, Tier 1 acute
dietary exposure assessment (using
tolerance-level residues, DEEMT™
(version 7.76) default processing factors
and assuming 100% crop treated for all
proposed commodities) was conducted
for the females 13—49 years old
population subgroup.

The acute dietary exposure from food
to cyprodinil will occupy 2% of the
aPAD for the females 13—49 years old.
In addition, there is potential for acute
dietary exposure to cyprodinil in
drinking water. After calculating
drinking water levels of comparison
(DWLOCs) and comparing them to the
estimated environmental concentrations
(EECs) for surface water and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the aPAD, as shown in Table 1 of this
unit:

TABLE 1.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO CYPRODINIL

Surface Ground Acute
Population Subgroup/ aPA%fmg’ °/?,?OF;’3')3’ Water EEC/ | Water EEC/ | DWLOC/
(ppb) (ppb) (ppb)
Females 13—49 years old 1.5 2 32.9 0.16 44,000

A chronic Population Adjusted Dose
(cPAD) of 0.03 mg/kg/day has been
identified for all population subgroups.
In conducting the chronic dietary risk
assessment EPA used DEEM-FCID™,
which incorporates food consumption
data as reported by respondents in the
USDA 1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII), and accumulated
exposure to the chemical for each
commodity. The following assumptions
were made for the chronic exposure

assessment: An unrefined, Tier 1
chronic dietary exposure assessment
(using tolerance-level residues, DEEM
default processing factors, and assuming
100% crop treated for all proposed
commodities) was conducted for the
general U.S. population and various
population subgroups.

EPA has concluded that exposure to
cyprodinil from food will utilize 25% of
the cPAD for the U.S. population, 65%
of the cPAD for (the most highly
exposed population subgroup) children
1-2 years old, 32% of the cPAD for all

infants <1 year old, and 21% of the
cPAD for females 13—49 years old.
Cyprodinil is not registered for use on
any sites that would result in residential
exposure. In addition, there is potential
for chronic dietary exposure to
cyprodinil in drinking water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 2:

TABLE 2. AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO CYPRODINIL

Population/Subgroup C'T(’g}?j/ ;’r;/g/ "/c(,/':c:(i)gl)D/ Wgtl:ar:aEcEC/ Wgtg)ruE(IjE/C/ gc&ﬁgg
(ppb) (ppb) (ppb)
U.S. Population 0.03 25 8.1 0.16 790
All infants < 1 year old 0.03 32 8.1 0.16 200
Children 1 — 2 years old 0.03 65 8.1 0.16 100
Females 13 — 49 years old 0.03 21 8.1 0.16 710
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Based on these risk assessments, EPA
concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and
children from aggregate exposure to
cyprodinil residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The results of Multiresidue Method
testing of cyprodinil and its metabolite
CGA-232449 have been forwarded to the
Food and Drug Administration (FDA).
Cyprodinil was tested according to the
FDA Multiresidue protocols (Protocols
G, D, and E), and acceptable recoveries
were obtained for cyprodinil fortified in
apples at 0.50 ppm using Protocol D.
The petitioner is proposing the Method
AG-631A as a tolerance enforcement
method for residues of cyprodinil in/on
the subject crops. The method includes
confirmatory procedures using gas
chromatography/nitrogen/phosphorus
detector (GC/NPD). The method has
successfully undergone radiovalidation
using 14C-labeled tomato samples and
independent laboraory validation. In
addition, the method has been the
subject of acceptable Agency petition
method validations on stone fruits and
almond nutmeat and hulls. The method
may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

Canada, Codex, and Mexico do not
have maximum residue limits (MRLs)
for residues of cyprodinil in/on the
proposed crops. Therefore,
harmonization is not an issue.

V. EPA’s Response to Public Comments
Received Regarding the Notice of Filing

Comments were received from one
individual opposing and objecting to the
extension of tolerances for residues of
cyprodinil. The individual criticized IR-
4’s involvement in the pesticide
registration as well as EPA’s way of
conducting pesticide registration. The
comments were in response to the
notice of filing published in the Federal
Register of January 7, 2005 (70 FR 1435)
(FRL-7694-3). The communication
objected to extension of the proposed
tolerances for several reasons and
mostly involved generalized and
unsubstantiated disagreement with
EPA’s risk assessment methodologies or
safety findings. Each comment is listed
below, followed by the Agency
response.

One comment indicated that IR-4 and
Rutgers University are pushing more
toxics upon this nation. Agency
response: Although the concerns
regarding IR-4 and Rutgers University to
seek pesticide tolerances and
registrations are not germane to EPA’s
statutory basis for acting on the
cyprodinil tolerance petition, and thus
technically no response is required to
this comment, EPA can provide the
following information regarding the
Interregional Research Project Number 4
(IR-4). The IR-4 program was created by
Congress in 1963 in order to assist
minor crop growers in the process of
obtaining pesticide registrations. IR-4
National Coordinating Headquarters is
located at Rutgers University in New
Jersey and receives the majority (90%)
of its funding from the USDA. It is the
only publicly funded program that
conducts research and submits petitions
for tolerances. IR-4 operates in
collaboration with USDA, the Land
Grant University System, the
agrochemical industry, commodity
associations, and EPA. IR-4 identifies
needs, prioritizes accordingly, and
conducts research. The majority (over
80%) of IR-4’s research is conducted on
reduced-risk chemicals. In addition to
the work done in pesticide registration,
IR-4 develops risk mitigation measures
for existing registered products.

Another comment noted that 8.4% of
the chronic reference dose (RfD) for
children 1 to 2 year old is contemplated
and that this was done for profiteering
and will harm children. Agency
Response: For dietary risk assessment
(other than cancer) a chronic RfD
represents the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment
with an uncertainty factor (UF) applied
to reflect uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. For cyprodinil an UF of 100
was used, 10X to account for
interspecies differences and 10X for
intraspecies differences (RfD = NOAEL/
UF). Given the use of a NOAEL and UF
to calculate the chronic RfD the Agency
feels that estimated exposures less than
100% of the chronic RfD will be
protective of the general population,
and to infants and children.

An additional comment indicated that
the standard for a “‘reasonable certainty”
is simply not a high enough standard.
Agency Response: Under the existing
legal framework provided by section
408 of the FFDCA, EPA is authorized to
establish pesticide tolerances or

exemptions where persons seeking such
tolerances or exemptions have
demonstrated that the pesticide meets
the safety standard imposed by that
statute. Section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) of the
FFDCA defines “‘safe” to mean that
“there is a reasonable certainty that no
harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.”

A final comment stated that this
chemical should not be allowed to be
sold until the Agency has determined if
cyprodinil has a common mechanism of
toxicity with other pesticides. Agency
response: The comment applied to the
use of “available data” concerning the
cumulative effects of the pesticide’s
residues and “other substances that
have a common mechanism of toxicity.*
In this case, EPA did not assume that
this chemical has a common mechanism
of toxicity with other substances as the
chemical does not generate metabolites
produced also by other chemicals. For
specific information regarding EPA’s
approach to the use of common
mechanism of toxicity to evaluate the
cumulative effects of chemicals, please
refer to EPA’s website at http://
www.epa.gov/pesticides/cumulative/ to
see policy statements.

In conclusion, the comments
contained no scientific data or other
substantive evidence to rebut the
Agency’s conclusion that there is a
reasonable certainty that no harm will
result from aggregate exposure to
cyprodinil from the re-establishment of
these tolerances.

VI. Conclusion

Therefore, these tolerances are re-
established for residues of cyprodinil, 4-
cyclopropyl-6-methyl-N-phenyl-2-
pyrimidinamine, in or on onion, dry
bulb at 0.60 ppm, onion, green at 4.0
ppm, and strawberry at 5.0 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
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FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d), as was provided in the
old sections 408 and 409 of the FFDCA.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0119 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 29, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is

described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0119, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public

Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
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“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 21, 2005.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

§180.532 [Amended]

m 2.In §180.532, in the table to
paragraph (a)(2), amend the entries for
“Onion, dry bulb”; “Onion, green”’; and

“Strawberry”’ by revising the expiration
date “12/31/04” to read “12/31/07.”

[FR Doc. 05-12921 Filed 6—29-05; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2005-0153; FRL-7717-1]
Ethyl Maltol; Exemption from the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of 2-ethyl-3-
hydroxy- 4H-pyran-4-one, also known
as ethyl maltol when used as an inert
ingredient in or on growing crops, when
applied to raw agricultural commodities
after harvest, or to animals. Firmenich
Incorporated submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of ethyl maltol.

DATES: This regulation is effective June
30, 2005. Objections and requests for
hearings must be received on or before
August 29, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit XI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP-2005—
0153. All documents in the docket are
listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Princess Campbell, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (703) 308—8033; e-mail address:
campbell.princess@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

¢ Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of December
20, 2000 (65 FR 79834) (FRL-6751-9),
EPA issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 6E4758)
by Firmenich Incorporated, P.O. 5880,
Princeton, NJ 08543. The petition
requested that 40 CFR 180.1001(c) and
(e), re-designated as 40 CFR 180.910 and
40 CFR 180.930, respectively (69 FR
23113, April 28, 2004 (FRL-7335-4)), be
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amended by establishing an exemption
from the requirement of a tolerance for
residues of ethyl maltol (CAS Reg. No.
4940-11-8) when used as an inert
ingredient. This notice included a
summary of the petition prepared by the
petitioner, Firmenich Incorporated.
There were no comments received in
response to the notice of filing.

In later correspondence with the
Agency, the petitioner, Firmenich
Incorporated, offered to accept a
limitation for ethyl maltol of not more
than 0.2% of the formulated product.
The tolerance exemption established
today includes that limitation.

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(c)(2)(A)(ii) defines “safe’ to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B), in establishing or
maintaining in effect an exemption from
the requirement of a tolerance, EPA
must take into account the factors set
forth in section 408(b)(2)(C), which
requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

IIIL. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as

carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert

ingredients.

IV. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
ethyl maltol are discussed in this unit.

A. Toxicity Data

The following table summarizes the
toxicological aspects of ethyl maltol.
Even though the studies which yielded
the data were not conducted in
accordance with the Agency guidelines,
and lacked some experimental details,

the studies appear to be well conducted.

Thus, the results of these studies can be
used for regulatory purposes. In
addition to using the toxicity data, the
Agency also conducted a Structure
Activity Relationship (SAR) analysis for
ethyl maltol. This analysis supports the
conclusions suggested by the toxicity
data, namely, that ethyl maltol poses a
low concern for adverse effects on

human health.

ToxicITY DATA FOR ETHYL MALTOL

Study

Result

Acute oral toxicity
mice (male)
Dose= 5%

Lethal Dose (LD) 5o
= 780 milligram/
kilogram/day (mg/
kg/day)

Acute oral toxicity
rats (male)
Dose = 10%

LD 50 = 1,150 mg/
kg/day

Acute oral toxicity
rats (female)
Dose = 10%

LD 50 = 1,200 mg/
kg/day

90-Day subchronic
oral toxicity (rats)

Dose = 0, 250, 500,
or 1,000 mg/kg/
day

NOAEL = 250 mg/
kg/day

LOAEL = 500 mg/
kg/day

ToxiciTY DATA FOR ETHYL MALTOL—
Continued

Study

Result

90-Day subchronic
oral toxicity (dogs)

Dose = 0, 125, 250,
or 500 mg/kg/day

NOAEL > 500 mg/
kg/day (highest
dose tested
(HDT))

LOAEL = not ob-
served but would
be > 500 mg/kg/
day

2—year chronic oral
toxicity (rats)

Dose= 0, 50, 100, or
200 mg/kg/day

NOAEL > 200 mg/
kg/day

LOAEL = not ob-
served but would
be > 200 mg/kg/
day

2—year chronic tox-
icity (dogs)

Dose= 0, 50, 100, or
200 mg/kg/day

NOAEL > 200 mg/
kg/day

LOAEL = not ob-
served but would
be > 200 mg/kg/
day

Reproduction and
fertility effects

Parental/Systemic
NOAEL > 200 mg/
kg/day

Parental/Systemic
LOAEL = not ob-
served but would
be > 200 mg/kg/
day

No significant treat-
ment related ef-
fects on fertility,
gestation, parturi-
tion, lactation, or
fetal development.

Carcinogenicity rats

no evidence of car-
cinogenicity

Carcinogenicity mice

no evidence of car-
cinogenicity

Gene Mutation -
Ames (5 strains of
S. typhimurium)

non-mutagenic

Gene Mutation-
Drosophila

no increase in sex
linked recessive
lethal mutations

Gene Mutation-
mouse micro-
nucleus

no increase in
polynucleated
cells

Metabolism and
pharmacokinetics

64% of the 10 mg/
kg total dose ex-
creted within 24
hours

B. Structure Activity Relationship

Toxicity for ethyl maltol was
assessed, in part, by a process called
SAR. In this process, the chemical’s
structural similarity to other chemicals
(for which data are available) is used to
determine toxicity. For human health,
this process, can be used to assess
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absorption and metabolism,
mutagenicity, carcinogenicity,
developmental and reproductive effects,
neurotoxicity, systemic effects,
immunotoxicity, and sensitization and
irritation. This is a qualitative
assessment using terms such as good,
not likely, poor, moderate, or high.
Ethyl maltol is not absorbed from the
skin if it is not in solution, and
moderately absorbed from the skin if it
is in solution based on physio-chemical
properties (pchem). It is absorbed from
the lung and GI tract based on data from
surrogate chemicals. There is an
uncertain concern for mutagenicity.
Overall, health concern is rated as low.

C. Regulatory Characterizations of
Toxicity by Other Governmental
Organizations

The Food and Drug Administration
has classified ethyl maltol as GRAS
(generally recognized as safe) for use as
a direct food additive as a flavoring
agent (21 CFR 172.515-Synthetic
Flavoring Substances and Adjuvants). In
1970, the Joint Food and Agricultural
Organization of the United Nations/
World Health Organization (FAO/WHO)
Expert Committee on Food Additives
established a group ADI (Acceptable
Daily Intake) of 0-2mg/kg-bodyweight
(bw) for ethyl maltol (http://
www.inchem.org/documents/jecfa/
jecmono/v048aje01.htm)

D. Conclusions

Ethyl maltol is a member of a class of
chemicals known as flavor enhancers. It
is almost completely absorbed from the
gut and appears in the urine as
gluconamide or sulfate within two
hours. The toxicity data in the previous
Table was used to assess the toxicity of
ethyl maltol. The acute oral LDs, values
which ranged from 780 mg/kg and 1,270
mg/kg place ethyl maltol in Toxicity
Category III. EPA categorizes acute
toxicity as I, I, III, or IV, with Category
IV being the Agency’s lowest level of
acute toxicity. Also, there were no
effects observed on the skin of rabbits
when ethyl maltol was used at a dose of
5,000 mg/kg.

The report from the structure activity
team (SAT) cites an uncertain concern
for mutagenicity. This uncertainty was
based on positive dose-related activity
against only one Salmonella strain (TA
100), but the mutagenic effects were not
reproducible. Given the lack of
reproducibility, ethyl maltol was
classified as non-mutagenic in the Ames
test.

The SAR assessment did not indicate
any concerns for carcinogenicity,
developmental or reproductive
concerns. The available repeated dose

toxicity studies have NOAELSs that are
equal to or greater than 200 mg/kg/day.

V. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food. Ethyl maltol has been used in
foodstuffs as a flavoring agent since the
1950’s. Ethyl maltol is estimated to have
a per capita daily intake of 0.0045 mg/
kg from use as a food additive (http://
www.inchem.org/documents/jecfa/
jecmono/v048aje01.htm). Using a 60 kg
person the daily intake becomes 0.27
mg/day, based on ethyl maltol’s use as
a food additive. The use of ethyl maltol
as an inert ingredient in a pesticide
product, especially considering the
limitation of no more than 0.2% of the
formulated product, should not
significantly increase this estimate.

2. Drinking water exposure. The SAT
report states that migration of ethyl
maltol to ground water is moderate to
rapid. Ethyl maltol has an estimated
water solubility of 1.5 to 24 grams/Liter
(g/L), a volatilization half-life of 81
hours in rivers and 41 days in lakes, and
biodegrades rapidly. Based on
biodegradation models and on the
SAT’s professional judgement, ethyl
maltol undergoes primary (partial)
aerobic biodegradation in days to weeks,
and is completely biodegraded in
weeks. The biodegradability estimate
and Henry’s Law Constant suggest that
the residence time of ethyl maltol in
surface waters is controlled by the
biodegradation rate and not the rate of
volatilization. Ethyl maltol has the
potential to be mobile in soil, but if
released to aerobic soils its migration
would be mitigated by biodegradation. If
it enters anaerobic soils (as in a landfill
leachate scenario) biodegradation would
be expected to be somewhat slower but
still relatively rapid. Therefore,
significant concentrations of ethyl
maltol are very unlikely in sources of
drinking water.

B. Other Non-Occupational Exposure

Ethyl maltol is used as a flavor
enhancer for cigarettes, antiseptics, and
perfumes. Because use as a flavoring
substance generally constitutes such a
low percentage of the formulation
exposure is likely to be minimal.

VI. Cumulative Effects

Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to the
above chemical substances and any
other substances. Ethyl maltol does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that this
chemical substance has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

VII. Safety Factor for Infants and
Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data unless EPA
concludes that a different margin of
safety will be safe for infants and
children. For ethyl maltol, based on the
expected minimal oral toxicity, as
demonstrated by toxicity studies with
NOAELSs greater than 200 mg/kg/day,
the available toxicity data which
indicates no significant treatment
related effects on fertility, gestation,
parturition, lactation, or fetal
development, EPA has not used a safety
factor analysis to assess the risk. For the
same reasons a tenfold safety factor is
unnecessary.

VIII. Determination of Safety for U.S.
Population

Based on its review and evaluation of
the available data on toxicity and
exposure, and considering the 0.2%
limitation in the formulation offered by
the petitioner, EPA finds that exempting
ethyl maltol (CAS Reg. No. 4940-11-8)
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from the requirement of a tolerance will
be safe for the general population
including infants and children.

IX. Other Considerations

A. Endocrine Disruptors

FQPA requires EPA to develop a
screening program to determine whether
certain substances, including all
pesticide chemicals (both inert and
active ingredients), may have an effect
in humans that is similar to an effect
produced by a naturally occurring
estrogen, or such other endocrine effect.
EPA has been working with interested
stakeholders to develop a screening and
testing program as well as a priority
setting scheme. As the Agency proceeds
with implementation of this program,
further testing of products containing
ethyl maltol for endocrine effects may
be required.

B. Analytical Method

An analytical method is not required
for tolerance enforcement purposes
since the Agency is establishing an
exemption from the requirement of a
tolerance.

C. Existing Tolerances

There are no existing tolerance
exemptions for ethyl maltol.

D. International Tolerances

The Agency is not aware of any
country requiring a tolerance for ethyl
maltol nor have any CODEX Maximum
Residue Levels (MRLs) been established
for any food crops at this time.

X. Conclusions

Therefore, EPA is establishing a
tolerance exemption for ethyl maltol
(CAS Reg. No. 4940-11-8) with a
limitation in the pesticide formulation
of not more than 0.2%.

XI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new

section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0153 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 29, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit XI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0153, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by

courier, bring a copy to the location of
the PIRIB described in ADDRESSES. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

XII. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the tolerance
requirement under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
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entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal

Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 20, 2005.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.910 the table is amended by
adding alphabetically the following inert
ingredient to read as follows:

§180.910 Inert ingredients used pre- and
post-harvest; exemption from the
requirement of a tolerance.

* * %

Inert ingredients Limits Uses
Ethyl maltol (CAS Reg. | Not more | Odor
N0.4940-11-8) than mask-

0.2 % ing
of the agent
pes-
ticide
formu-
lation

m 3.In § 180.930 the table is amended by

adding alphabetically the following inert
ingredient to read as follows:

§180.930 Inert ingredients applied to
animals; exemption from the requirement of
a tolerance.
* x %
Inert ingredients Limits Uses
Ethyl maltol (CAS Reg. | Not more | Odor
N0.4940-11-8) than mask-
0.2 % ing
of the agent
pes-
ticide
formu-
lation

* * * * *

[FR Doc. 05-12920 Filed 6—29-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0143; FRL-7722-3]
Extension of Tolerances for

Emergency Exemptions (Multiple
Chemicals)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends time-
limited tolerances for the pesticides
listed in Unit II. of the SUPPLEMENTARY
INFORMATION. These actions are in
response to EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of these pesticides. Section 408(1)(6)
of the Federal Food, Drug, and Cosmetic
Act (FFDCA) requires EPA to establish
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a time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA.

DATES: This regulation is effective June
30, 2005. Objections and requests for
hearings must be received on or before
August 29, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit III. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket ID

number OPP-2005-0143. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.

119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: See
the table in this unit for the name of a
specific contact person. The following
information applies to all contact
persons: Emergency Response Team,
Registration Division (7505C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

Pesticide/CFR cite

Contact person

Terbacil; 180.209
Eucalyptus oil; 180.1241;
Thymol; 180.1240

Barbara Madden

(703) 305-6463

Sec-18-Mailbox @ epamail.epa.gov

thiadiazol-2-ylJoxy]acetamide; 180.527

N-(4-fluorophenyl)-N-(1-methylethyl)-2-[[5-(trifluoromethyl)-1,3,4-

Andrew Ertman

(703) 308-9367

Sec-18-Mailbox @ epamail.epa.gov

Pyriproxyfen; 180.510

Andrea Conrath

(703) 308-9356

Sec-18-Mailbox @ epamail.epa.gov

Maneb; 180.110,
Bifenthrin; 180.442,
Myclobutanil; 180.443,
Tebuconazole; 180.474,

Libby Pemberton

(703) 308-9364

Sec-18-Mailbox @ epamail.epa.gov

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

¢ Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

EPA published final rules in the
Federal Register for each chemical/
commodity listed. The initial issuance
of these final rules announced that EPA,
on its own initiative, under section 408
of the FFDCA, 21 U.S.C. 346a, as
amended by the Food Quality Protection
Act of 1996 (FQPA) (Public Law 104—
170) was establishing time-limited
tolerances.

EPA established the tolerances
because section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under

an emergency exemption granted by
EPA under FIFRA section 18. Such
tolerances can be established without
providing notice or time for public
comment.

EPA received requests to extend the
use of these chemicals for this year’s
growing season. After having reviewed
these submissions, EPA concurs that
emergency conditions exist. EPA
assessed the potential risks presented by
residues for each chemical/commodity.
In doing so, EPA considered the safety
standard in section 408(b)(2) of the
FFDCA, and decided that the necessary
tolerance under section 408(1)(6) of the
FFDCA would be consistent with the
safety standard and with FIFRA section
18.

The data and other relevant material
have been evaluated and discussed in
the final rule originally published to
support these uses. Based on that data
and information considered, the Agency
reaffirms that extension of these time-
limited tolerances will continue to meet
the requirements of section 408(1)(6) of
the FFDCA. Therefore, the time-limited
tolerances are extended until the date
listed. EPA will publish a document in
the Federal Register to remove the
revoked tolerances from the Code of
Federal Regulations (CFR). Although
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these tolerances will expire and are
revoked on the date listed, under
section 408(1)(5) of the FFDCA, residues
of the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on the commodity after
that date will not be unlawful, provided
the residue is present as a result of an
application or use of a pesticide at a
time and in a manner that was lawful
under FIFRA, the tolerance was in place
at the time of the application, and the
residue does not exceed the level that
was authorized by the tolerance. EPA
will take action to revoke these
tolerances earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

Tolerances for the use of the following
pesticide chemicals on specific
commodities are being extended:

Bifenthrin. EPA has authorized under
FIFRA section 18 the use of bifenthrin
on sweet potatoes for control of beetles
complex in North Carolina. This
regulation extends a time-limited
tolerance for residues of the insecticide
bifenthrin ((2-methyl [1,1’biphenyl]-3-
yl) methyl-3-(2-chloro-3,3,3,-trifluoro-1-
propenyl)-2,2-dimethylcyclopropane
carboxylate) in or on sweet potato, roots
at 0.05 parts per million (ppm) for an
additional three—year period. This
tolerance will expire and is revoked on
December 31, 2008. A time-limited
tolerance was originally published in
the Federal Register of September 27,
2001 (66 FR 49308) (FRL-6801-5),
subsequently corrected by a technical
amendment published in the Federal
Register of September 3, 2003 (68 FR
52353)(FRL-7323-9).

Eucalyptus oil. EPA has authorized
under FIFRA section 18 the use of
eucalyptus oil in beehives for control of
varroa mites in Arkansas, Colorado,
Connecticut, Delaware, Florida, Georgia,
Iowa, Idaho, Illinois, Indiana, Kansas,
Kentucky, Maine, Maryland,
Massachusetts, Michigan, Missouri,
Minnesota, Mississippi, North Carolina,
Nebraska, New Jersey, New York,
Oregon, Pennsylvania, Tennessee,
Texas, Utah, Vermont, and Washington.
This regulation extends a time-limited
exemption from the requirement of a
tolerance for residues of the biopesticide
eucalyptus oil in or on honey and
honeycomb for an additional 2—year
period. This exemption from the
requirement of a tolerance will expire
and is revoked on June 30, 2007. A time-
limited exemption from the requirement
of a tolerance was originally published
in the Federal Register of June 6, 2003
(68 FR 33882) (FRL-7308-1).

N-(4-fluorophenyl)-N-(1-methylethyl)-
2-[[5-(trifluoromethyl)-1,3,4-thiadiazol-

2-ylJoxy]acetamide. EPA has authorized
under FIFRA section 18 the use of N-(4-
fluorophenyl)-N-(1-methylethyl)-2-[[5-
(trifluoromethyl)-1,3,4-thiadiazol-2-
ylloxylacetamide on wheat and triticale
for control of ryegrass in Idaho and
Oregon. This regulation extends a time-
limited tolerance for combined residues
of the herbicide N-(4-fluorophenyl)-N-
(1-methylethyl)-2-[[5-(trifluoromethyl)-
1,3,4-thiadiazol-2-yl]oxylacetamide and
its metabolites containing the 4-fluoro-
N-methylethyl benzenamine moiety in
or on wheat grain at 1 part per million
(ppm), wheat forage at 10 ppm, wheat
hay at 2 ppm, wheat straw at 0.5 ppm,
meat and fat of cattle, goats, horses,
hogs, and sheep at 0.05 ppm, meat
byproducts (other than kidney) of cattle,
goats, horses, hogs, and sheep at 0.10
ppm and kidney of cattle, goats, horses,
hogs, and sheep at 0.50 ppm for an
additional two-year period. These
tolerances will expire and are revoked
on June 30, 2007. Time-limited
tolerances were originally published in
the Federal Register of August 6, 1999
(64 FR 42839) (FRL-6091-9).

Maneb. EPA has authorized under
FIFRA section 18 the use of maneb on
walnuts for control of bacterial blight in
California. This regulation extends a
time-limited tolerance for combined
residues of the fungicide maneb
(manganous
ethylenebisdithiocarbamate) calculated
as zinc ethylenebisdithiocarbamate, and
its metabolite ethylenethiourea in or on
walnuts at 0.05 ppm for an additional
two—year period. This tolerance will
expire and is revoked on December 31,
2007. A time-limited tolerance was
originally published in the Federal
Registerof March 17, 1999 (64 FR
13097) (FRL-6067-9).

Myclobutanil. EPA has authorized
under FIFRA section 18 the use of
myclobutanil on peppers for control of
powdery mildew in California. This
regulation extends a time-limited
tolerance for combined of the fungicide
myclobutanil alpha-butyl-alpha-(4-
chlorophenyl)-1H-1,2,4-triazole-1-
propanenitrile and its alcohol
metabolite (alpha-(3-hydroxybutyl)-
alpha-(4-chlorophenyl)-1H-1,2,4-
triazole-1-propanenitrile (free and
bound) in or on pepper at 1.0 ppm for
an additional 3—year period. This
tolerance will expire and is revoked on
June 30, 2008. A time-limited tolerance
was originally published in the Federal
Register of September 16, 1998 (63 FR
49472) (FRL-6025-1).

Pyriproxyfen. EPA has authorized
under FIFRA section 18 the use of
pyriproxyfen on succulent beans for
control of whitefly in Florida and
Georgia. This regulation extends a time-

limited tolerance for combined of the
insect grown regulator, pyriproxyfen 2-
[1-methyl-2-(4-
phenoxyphenoxy)ethoxylpyridine in or
on bean, succulent at 0.1 ppm for an
additional 3—year period. This tolerance
will expire and is revoked on June 30,
2008. A time-limited tolerance was
originally published in the Federal
Register of September 5, 2001 (66 FR
46390) (FRL-6798-6).

Tebuconazole. EPA has authorized
under FIFRA section 18 the use of
tebuconazole on barley and/or wheat for
control of Fusarium head blight in
Kentucky, Illinois, Montana, and South
Dakota. This regulation extends time-
limited tolerances for residues of the
fungicide tebucon-azole (alpha-[2-(4-
chlorophenyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) in or on barley grain at 2.0
ppm, barley hay at 20.0 ppm, and barley
straw at 20.0 ppm; wheat hay at 15.0
ppm and wheat straw at 2.0 ppm for an
additional 3-year period. These
tolerances will expire and are revoked
on June 30, 2008. Time-limited
tolerances were originally published in
the Federal Register on June 20, 1997
(62 FR 33550) (FRL-5725-7).

Terbacil. EPA has authorized under
FIFRA section 18 the use of terbacil on
watermelon for control of broadleaf
weeds in Delaware and Virginia. This
regulation extends a time-limited
tolerance for combined residues of the
herbicide terbacil (3-tert-Butyl-5- chloro
-6-methyluracil and its three metabolites
3-tert-butyl-5-chloro- 6-
hydroxymethyluracil, 6-chloro-2, 3-
dihydro-7-hydroxymethyl 3,3-
dimethyl-5H-oxazolo (3,2-a) pyrimidin-
5-one, and 6-chloro-2,3-dihydro- 3,3,7-
trimethyl-5H-oxazolo (3,2-a) pyrimidin-
5-one), calculated as terbacil in or on
watermelon at 0.4 ppm for an additional
2—year period. This tolerance will
expire and is revoked on June 30, 2007.
A time-limited tolerance was originally
published in the Federal Register of
June 20, 1997 (62 FR 33557) (FRL—
5718-7).

Thymol. EPA has authorized under
FIFRA section 18 the use of thymol in
beehives for control of varroa mites in
Arkansas, Colorado, Connecticut,
Delaware, Florida, Georgia, lowa, Idaho,
Illinois, Indiana, Kansas, Kentucky,
Maine, Maryland, Massachusetts,
Michigan, Missouri, Minnesota,
Mississippi, North Carolina, Nebraska,
New Jersey, New York, Oregon,
Pennsylvania, Tennessee, Texas, Utah,
Vermont, and Washington. This
regulation extends a time-limited
exemption from the requirement of a
tolerance for residues of the biopesticide
thymol in or on honey and honeycomb
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for an additional 2—year period. This
exemption from the requirement of a
tolerance will expire and is revoked on
June 30, 2007. A time-limited
exemption from the requirement of a
tolerance was originally published in
the Federal Register of June 6, 2003 (68
FR 33882) (FRL-7308-1).

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0143 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 1, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the

public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit III.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0143, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 file format or ASCII file format.
Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Statutory and Executive Order
Reviews

This final rule establishes time-
limited tolerances under section 408 of
the FFDCA. The Office of Management

and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established under section 408(1)(6) of
the FFDCA in response to an exemption
under FIFRA section 18, such as the
tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
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on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: June 21, 2005.

Losi Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—Tolerances and
exemptions from tolerances for
pesticide chemicals in food

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

Subpart C—[Amended]
§180.110 [Amended]

m 2.In §180.110, in the table to
paragraph (b), amend the entry for
walnut by revising the expiration date
“12/31/05” to read “12/31/07.”

§180.209 [Amended]

m 3.In §180.209, in the table to
paragraph (b), amend the entry for
watermelon by revising the expiration
date “6/30/05” to read ““6/30/07.”

§180.442 [Amended]

m 4.In §180.442, in the table to
paragraph (b), amend the entry for sweet
potato, roots by revising the expiration
date “12/31/05” to read “12/31/08.”

§180.443 [Amended]

m 5.In §180.443, in the table to
paragraph (b), amend the entry for
pepper by revising the expiration date
“6/30/05” to read “‘6/30/08.”

§180.474 [Amended]

m 6.In § 180.474, in the table to
paragraph (b), amend the entries for
barley, grain; barley, hay; barley, straw;
wheat, hay; and wheat, straw by revising
the expiration date “06/30/05” to read
“6/30/08.”

§180.510 [Amended]

m 7.In §180.510, in the table to
paragraph (b), amend the entry for bean,
succulent by revising the expiration date
“6/30/05” to read “6/30/08.”

§180.527 [Amended]

m 8.In §180.527, in the table to
paragraph (b), for all the entries, revise
the expiration date ““6/30/05” to read ““6/
30/07.”

Subpart D—[Amended]

m 9. Section 180.1240 is revised to read
as follows:

§180.1240 Thymol; exemption from the
requirement of a tolerance.

Time-limited exemptions from the
requirement of a tolerance are
established for residues of thymol on
honey and honeycomb in connection
with use of the pesticide under section
18 emergency exemptions granted by
the EPA. These time-limited exemptions
from the requirement of a tolerance for
residues of thymol will expire and are
revoked on June 30, 2007.

m 10. Section 180.1241 is revised to read
as follows:

§180.1241 Eucalyptus oil; exemption from
the requirement of a tolerance.

Time-limited exemptions from the
requirement of a tolerance are
established for residues of eucalyptus
oil on honey and honeycomb in
connection with use of the pesticide
under section 18 emergency exemptions
granted by the EPA. These time-limited
exemptions from the requirement of a
tolerance for residues of eucalyptus oil
will expire and are revoked on June 30,
2007.

[FR Doc. 05-12919 Filed 6—29-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228

[FRL-7930-7]

Ocean Dumping; De-Designation of
Ocean Dredged Material Disposal Sites

and Designation of New Sites;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: In the Federal Register on
March 15, 2005 (70 FR 12632), the
Environmental Protection Agency (EPA)
proposed to correct a final rule that
appeared in the Federal Register of
March 2, 2005 (70 FR 10041). The
document de-designated certain ocean
dredged material disposal sites and
designated new sites located off the
mouth of the Columbia River near the
states of Oregon and Washington. The
coordinates for one of those sites, the
Shallow Water site, contained a
typographical error in the Overall Site
Coordinates. In today’s final rule, EPA
finalizes the correction of the
coordinates for the Shallow Water site.

DATES: This final rule is effective June
30, 2005.

ADDRESSES: EPA has established a
docket for this action which is available
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for inspection at the EPA Region 10
Seattle Office. For access to the docket,
contact John Malek, Ocean Dumping
Coordinator, U.S. Environmental
Protection Agency, Region 10 (EPTA-
083), 1200 Sixth Avenue, Seattle, WA
98101-1128, telephone at (206) 553—
1286, e-mail: malek.john@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

In the Federal Register of Tuesday,
March 15, 2005 (70 FR 12632), EPA
proposed to correct a typographical
error in the coordinates for the Shallow
Water site, designated as an ocean
dredged material disposal site by EPA
on Wednesday, March 2, 2005 (70 FR
10041)—EPA’s final rule to de-designate
and to designate ocean dredged material
disposal sites off the mouth of the
Columbia River near the states of
Oregon and Washington. The
typographical error was printed in the
Overall Site Coordinates for the Shallow
Water site as published on page 10055
in Federal Register. EPA did not receive
any comments on the proposed
correction. Today, EPA finalizes the
correction of the typographical error.

II. Statutory and Executive Order
Reviews

1. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant”” and, therefore,
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this final
rule, which is a technical correction, is
not a “significant regulatory action”
under the terms of Executive Order
12866 and is, therefore, not subject to
OMB review.

2. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq., is intended to
minimize the reporting and record-
keeping burden on the regulated
community, as well as to minimize the
cost of Federal information collection
and dissemination. In general, the Act
requires that information requests and
recordkeeping requirements affecting
ten or more non-Federal respondents be
approved by OPM. Since the final rule
does not establish or modify any
information or recordkeeping
requirements, it is not subject to the
provisions of the Paperwork Reduction
Act.

3. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), 5 U.S.C. 601 et seq.,
generally requires Federal agencies to
prepare a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small
business, as codified in the Small
Business Size Regulations at 13 CFR
part 121; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
that 50,000; and (3) a small organization
that is any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field. EPA has determined that this final
rule, a technical correction, will not
have a significant impact on small
entities. After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.

4. Unfunded Mandates

Title I of the Unfunded Mandates
Reform Act (UMRA) of 1995 (Pub. L.
104—4) establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules

with “Federal mandates” that may
result in expenditures to State, local and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any year. Before promulgating
an EPA rule for which a written
statement is needed, Section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why the alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA, a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements. This final
rule contains no Federal mandates
(under the regulatory provisions of Title
1I of the UMRA) for State, local or tribal
governments or the private sector. It
imposes no new enforceable duty on
any State, local or tribal government or
the private sector. EPA has also
determined that this final rule contains
no regulatory requirements that might
significantly or uniquely affect small
government entities. Thus, the
requirements of section 203 of the
UMRA do not apply to this rule.

5. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the action
in the Federal Register. A major rule
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cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This action
will be effective immediately upon
publication in the Federal Register.

6. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among
various levels of government.” This
final rule, a technical correction, does
not have federalism implications. It will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government, as specified in Executive
Order 13132. Thus, Executive Order
13132 does not apply to this rule.

7. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. The final rule is
a technical correction and does not
establish any regulatory policy with
tribal implications. Thus, Executive
Order 13175 does not apply to this rule.

8. Executive Order 13045: Protection of
Children from Environmental Health
and Safety Risks

Executive Order 13045 applies to any
rule that: (1) is determined to be
“economically significant”” as defined
under Executive Order 12866, and (2)
concerns an environmental health or
safety risk that EPA has reason to
believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children, and explain why the planned

regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency. This final rule is not subject to
Executive Order 13045 because it is not
economically significant as defined in
Executive Order 12866 and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this final action, a
technical correction, present a
disproportionate risk to children.

9. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a “‘significant regulatory action” as
defined under Executive Order 12866.

10. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, 12(d) (15 U.S.C. 272) directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus bodies. The
NTTAA directs EPA to provide
Congress, through the OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
final rule is a technical correction and
does not involve technical standards.

11. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and Low
Income Populations

To the greatest extent practicable and
permitted by law, and consistent with
the principles set forth in the report on
the National Performance Review, each
Federal agency must make achieving
environmental justice part of its mission
by identifying and addressing, as
appropriate, disproportionately high
and adverse human health and
environmental effects of its programs,
policies, and activities on minority
populations and low-income
populations in the United States and its
territories and possessions, the District
of Columbia, the Commonwealth of
Puerto Rico, and the Commonwealth of
the Mariana Islands. Because this final

rule is a technical correction with no
anticipated significant adverse human
health or environmental effects, the rule
is not subject to Executive Order 12898.

List of Subjects in 40 CFR Part 228

Environmental protection, Water
pollution control.

Dated: June 22, 2005.
Ronald A. Kreizenbeck,
Acting Regional Administrator, Region 10.

m For the reasons set out in the preamble,
chapter I of title 40 of the Code of Federal
Regulations is amended as set forth
below:

PART 228—[AMENDED]

m 1. The authority citation for part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418.

m 2. Section 228.15 is amended by
revising paragraph (n)(8)(i) as follows:

§228.15 Dumping sites designated on a
final basis.
* * * * *

(H) * *x %

(8) * % %

(i) Location: Overall Site Coordinates:
46°15'31.64” N, 124°05’09.72” W;
46°14’17.66” N, 124°07’14.54” W;
46°15’02.87” N, 124°08’11.47” W;
46°15'52.77” N, 124°05’42.92” W. Drop
Zone: 46°15’35.36” N, 124°05"15.55” W;
46°14’31.07” N, 124°07°03.25” W;
46°14’58.83” N, 124°07’36.89” W;
46°15’42.38” N, 124°05'26.65” W (All
NAD 83)

* * * * *

[FR Doc. 05-12941 Filed 6—-29-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372

[TRI-2005-0027; FRL-7532-5]

Deletion of Methyl Ethyl Ketone; Toxic

Chemical Release Reporting;
Community Right-to-Know

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is today amending its
regulations to delete methyl ethyl
ketone (MEK) from the list of chemicals
subject to reporting under section 313 of
the Emergency Planning and
Community Right-to-Know Act of 1986
(EPCRA) and section 6607 of the
Pollution Prevention Act of 1990 (PPA).
This action is being taken to comply
with a DC Circuit decision and order
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requiring the Agency to delete MEK.
Because this action is being taken to
conform the regulations to the court’s
order, notice and comment are
unnecessary, and this rule is effective
immediately. Upon promulgation of this
rule, facilities will no longer be required
under EPCRA section 313 to report
releases of and other waste management
information on MEK, including those
that occurred during the 2004 reporting
year.

DATES: This final rule is effective on
June 30, 2005.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. TRI-2005-0027. All documents in
the docket are listed in the EDOCKET
index at http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the OEI
Docket, EPA/DC, EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is 202—
566—1744, and the telephone number for
the OEI Docket is 202-566—1752.

FOR FURTHER INFORMATION CONTACT:
Daniel R. Bushman, Toxics Release
Inventory Program Division, Office of
Information Analysis and Access
(2844T), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone

number: 202-566—0743; fax number:
202-566—0741; e-mail:
bushman.daniel@epamail.epa.gov, for
specific information on this proposed
rule, or for more information on EPCRA
section 313, the Emergency Planning
and Community Right-to-Know Hotline,
Environmental Protection Agency, Mail
Code 5101, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460, Toll free:
1-800-424-9346, in Virginia and
Alaska: 703—-412-9810 or Toll free TDD:
1-800-553-7672.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Final Rule Apply to Me?

You may be potentially affected by
this proposed rule if you manufacture,
process, or otherwise use methyl ethyl
ketone. Potentially affected categories
and entities may include, but are not
limited to:

Category

Examples of potentially affected entities

INAUSEIY oo

Federal Government

SIC major group codes 10 (except 1011, 1081, and 1094); 12 (except 1241); or 20 through 39; or industry codes
4911 (limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in com-
merce); or 4931 (limited to facilities that combust coal and/or oil for the purpose of generating power for distribu-
tion in commerce); or 4939 (limited to facilities that combust coal and/or oil for the purpose of generating power
for distribution in commerce); or 4953 (limited to facilities regulated under the Resource Conservation and Re-
covery Act, subtitle C, 42 U.S.C. section 6921 et seq.); or 5169; or 5171; or 7389 (limited to facilities primarily
engaged in solvent recovery services on a contract or fee basis).

Federal facilities.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. To determine whether your
facility would be affected by this action,
you should carefully examine the
applicability criteria in part 372 subpart
B of title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

II. Background and Rationale for
Action

In the Federal Register of March 30,
1998 (63 FR 15195), EPA issued a
Denial of Petition entitled “Methyl
Ethyl Ketone; Toxic Chemical Release
Reporting; Community Right-to-Know.”
The denial was in response to a petition
from the Ketones Panel of the Chemical
Manufacturers Association (CMA) that
requested the deletion of methyl ethyl
ketone from the list of chemicals
reportable under EPCRA section 313
and PPA section 6607.

The American Chemistry Council
(formerly CMA) filed suit challenging

EPA’s decision in the United States
District Court for the District of
Columbia. Subsequently, the court
granted summary judgment in favor of
EPA. See American Chemistry Council
v. Whitman, 309 F.Supp. 2d 111 (D.D.C.
2004). On appeal, the Court of Appeals
for the District of Columbia Circuit
reversed the lower court’s decision,
vacating the lower court’s decision, and
directing the district court to issue an
order to “direct EPA to delete MEK from
the TRI.” 406 F.3d 738, 742 (D.C. Cir.
2005). The Circuit Court issued its
mandate on June 13, 2005 (Ref. 1).

Accordingly, EPA is issuing this final
rule revising the EPCRA section 313 list
of reportable chemicals in 40 CFR
372.65 to delete methyl ethyl ketone.
Under 5 U.S.C. 553(b)(3)(A), the notice-
and-comment requirements of the
Federal Administrative Procedure Act (5
U.S.C. 551-706) do not apply where the
Agency ‘“for good cause finds . . . that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” Because this
action is being taken merely to comply
with the court’s direction and because
the court’s order left EPA no discretion
in implementing that order EPA hereby

finds that notice and comment on this
action are unnecessary.

This action is effective immediately
upon publication in the Federal
Register. Under 5 U.S.C. 553(d)(3), 30-
day advance notice of a rule is not
required where the Agency provides
otherwise for good cause. EPA finds that
good cause for an immediate effective
date exists in this case, because as
explained below, there would be no
purpose in requiring facilities to file
reports for a chemical that does not
satisfy any of the criteria of EPCRA
section 313(d)(2)(A)-(C).

This action becomes effective June 30,
2005. Since the court order removing
MEK from the TRI was issued before
July 1, 2005 the last year in which
facilities had to file a TRI report for
MEK was 2004, covering releases and
other activities that occurred in 2003.
EPCRA section 313(d)(4) provides that
“[alny revision” to the section 313 list
of toxic chemicals shall take effect on a
delayed basis. EPA interprets this
delayed effective date provision to
apply only to actions that add chemicals
to the section 313 list. For deletions,
EPA may, in its discretion, make such
actions immediately effective. An
immediate effective date is authorized,
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in these circumstances, under 5 U.S.C.
553(d)(1) because a deletion from the
section 313 list relieves a regulatory
restriction. EPA believes that where a
chemical does not satisfy any of the
criteria of section 313(d)(2)(A)(C), no
purpose is served by requiring facilities
to collect data or file TRI reports for that
chemical, or, therefore, by leaving that
chemical on the section 313 list for any
additional period of time. This
construction of section 313(d)(4) is
consistent with previous rules deleting
chemicals from the section 313 list. For
further discussion of the rationale for
immediate effective dates for EPCRA
section 313 delistings, see 59 FR 33205
(June 28, 1994).

II1. References

1. American Chemistry Council v.
Johnson, No. 04-5189, (DC Cir. June 13,
2005).

IV. Statutory and Executive Order
Reviews

This rule is not a significant
regulatory action, as defined under EO
12866, and therefore does not require
review by the Office of Management and
Budget (OMB) under Executive Order
12866, entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
or Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997). It
also does not meet the requirements for
review under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104-4), Executive Order
13132, entitled Federalism (64 FR
43255, August 10, 1999), Executive
Order 13175, entitled Consultation and
Coordination With Indian Tribal
Governments (65 FR 67249, November
9, 2000), Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), or Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994). In addition, this rule does not
impose any impact on small entities and
thus does not require preparation of a
regulatory flexibility analysis under the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.).

The deletion of methyl ethyl ketone
from the EPCRA section 313 list will
reduce the overall reporting and
recordkeeping burden estimate provided
for EPCRA section 313, but this action
does not require any review or approval
by OMB under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et

seq. until EPA decides to subtract the
total burden eliminated by today’s
action from the EPCRA section 313
overall burden approved by OMB. At
some point in the future, EPA will
determine the total EPCRA section 313
burden associated with the deletion of
methyl ethyl ketone, and will complete
the required Information Collection
Worksheet to adjust the total EPCRA
section 313 estimate. The reporting and
recordkeeping burdens associated with
EPCRA section 313 are approved by
OMB under OMB No. 2070-0093
(EPCRA section 313 base program and
Form R, EPA ICR No. 1363) and under
OMB No. 2070-0145 (Form A, EPA ICR
No. 1704). The current public reporting
burden for EPCRA section 313 is
estimated to be 34.2 hours for a Form R
submitter and 20.6 hours for a Form A
submitter. These estimates include the
time needed for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. For
reporting year 2003 there were 1,515
Form Rs submitted for methyl ethyl
ketone and 108 Form As submitted.

Pursuant to the Congressional Review
Act, 5 U.S.C. 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
will submit a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. However, section 808 of that
Act provides that any rule for which the
issuing agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefore in the
rule) that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest, shall
take effect at such time as the agency
promulgating the rule determines (5
U.S.C. 808(2)). As stated previously,
EPA has made such a good cause
finding, including the reasons therefore,
and established an effective date of June
30, 2005. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 372

Environmental protection,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: June 24, 2005.

Stephen L. Johnson,

Administrator.

m Therefore, 40 CFR part 372 is amended
to read as follows:

m 1. The authority citation for part 372
continues to read as follows:

Authority: 42 U.S.C. 11013 and 11028.

§372.65 [Amended]

m 2. Section 372.65 is amended by
removing the entry for methyl ethyl
ketone under paragraph (a), and
removing the entire CAS No. entry for
78-93-3 under paragraph (b).

[FR Doc. 05-12928 Filed 6—29-05; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 401 and 405
[CMS—-4064-IFC2]
RIN-0938-AM73

Medicare Program; Changes to the
Medicare Claims Appeal Procedures:
Correcting Amendment to an Interim
Final Rule

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Correcting amendment to an
interim final rule.

SUMMARY: This amendment corrects
technical errors in the interim final rule
with comment period that appeared in
the Federal Register, entitled ‘“Medicare
Program: Changes to the Medicare
Claims Appeal Procedures.”

EFFECTIVE DATE: This correcting
amendment is effective July 1, 2005.
FOR FURTHER INFORMATION CONTACT:
Arrah Tabe-Bedward, (410) 786—7129.

SUPPLEMENTARY INFORMATION:

I. Background

We have identified technical errors
and omissions that appeared in the
interim final rule with comment period
entitled “Medicare Program: Changes to
the Medicare Claims Appeal
Procedures.” (FR Doc. 05—-4062) (See 70
FR 11420, March 8, 2005.) In this
correcting amendment, we are
correcting these technical errors and
omissions.

II. Correction of Errors

A. Summary of Technical Corrections to
the Preamble

On page 11436 of the preamble, we
identified decisions regarding the timely
submission of claims as not being initial
determinations. We attempted to convey
that this was true whether a provider or
supplier failed to submit a timely claim
for its own purposes or at the request of
a beneficiary or the beneficiary’s
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subrogee. However, we inadvertently
omitted the word “timely” from our
discussion of the submission of a claim
by a provider or supplier for its own
purposes.

On pages 11456 through 11457, we
discussed the requirement that
administrative law judge (ALJ) hearings
be conducted by videoteleconferencing
(VTC) (if the technology is available and
there are no special or extraordinary
circumstances that would make a VTC
hearing inappropriate). We also
indicated, however, that a party could
request an in-person hearing that the
ALJ, with the concurrence of the
Managing Field Office ALJ, would grant
upon a finding of good cause.

The interim final rule generally
requires that an ALJ conduct a hearing
and render a decision within 90 days
from the date the request for hearing is
received. However, if the ALJ grants a
party an in-person hearing upon a
finding of good cause, then that 90-day
time frame requirement is waived.

In the interim final rule, we
inadvertently stated that the request by
a party for an in-person hearing would
result in a waiver of the 90-day hearing
and decision making time frame
requirement. Therefore, we clarify that a
request by a party for an in-person
hearing does not relieve the ALJ of the
90-day hearing and decision making
time frame requirement. Rather, waiver
of the 90-day hearing and decision
making time frame requirement results
only when an ALJ grants the request for
an in-person hearing. In addition, we
clarify that any party, not just the
appellant, can object to the type of
hearing scheduled by an ALJ and
request an in-person hearing.

In §405.1012(a), we provide that CMS
or its contractor, including a qualified
independent contractor (QIC), may be a
party to an ALJ hearing. On page 11461
of the preamble, we say that it is
appropriate “to permit discovery when
an ALJ hearing is adversarial (that is,
whenever CMS or its contractor is a
party to an ALJ hearing).” Later, in the
same response on pages 11461 through
11462, in the second column, when
discussing how and when the discovery
provisions apply, we refer only to CMS
electing to participate as a party. To
correct the inconsistency in the
discussion of this issue, we clarify here
our intention to permit limited
discovery not only when CMS elects to
participate as a party to a hearing, but
also when a CMS contractor elects to
participate as a party to an ALJ hearing.
We also make a similar correction to the
text of the regulations at § 405.1016(d)
and § 405.1037(a)(1).

B. Correction of Errors in the Preamble

1. On page 11436, in the first column,
line 17, in the first full paragraph, we
inserted the word “‘timely’” after the
phrase “submit a claim”.

2. In the third column of page 11456,
in line 2 of the first full response, the
word “‘appellant” is replaced with the
word ‘“‘party”’.

3. On page 11457, in the first column,
on line 1, the word “granted” is inserted
before “request”.

4. On page 11461, in the second
column, on line 35, in the first full
response, the words “or its contractor”
are inserted after “CMS”.

5. On page 11461, in the third
column, in lines 25, 30, 57, 61, 66, and
68 the words “or its contractor” are
inserted after “CMS”’.

6. On page 11462, in the first column,
in lines 3, 4, 47, and 53 the words “or
its contractor” are inserted after “CMS”".

C. Summary of Technical Corrections to
the Regulations Text

In the interim final rule, we made
technical omissions in § 405.926,
§405.980, §405.990, § 405.1020, and
§405.1102. We also made typographical
and editing errors in §405.980,
§405.986, §405.990, §405.1016,
§405.1018, §405.1020, § 405.1037,
§405.1042, §405.1052, §405.1104,
§405.1112, and §405.1136. We are
reflecting these corrections in section D
of this correcting amendment.

Section 405.912 contains the new
provisions regarding assignment of
appeal rights. In § 405.912(g) and
§405.912(g)(1), we incorrectly referred
to the “assignee” as the ““assignor” and
vice versa. We are reflecting these
corrections in section D of this
correcting amendment.

As we indicated in section A of this
correcting amendment, we inadvertently
omitted the word “timely” when we
stated that determinations regarding
whether a provider or supplier
submitted a claim timely either for its
own purposes or at the request of a
beneficiary or the beneficiary’s subrogee
are not initial determinations. The
corresponding correction to the
regulation text at §405.926(n) is made
in section D of this correcting
amendment.

In the interim final rule, we state that
submitting evidence after an appeal is
filed may result in a 14-day extension of
the decision-making time frame.
Although this 14-day extension applies
automatically, adjudicators are not
required to extend the decision-making
time frame by the full 14 days. In the
regulation text, we intended to convey
this point in § 405.946(b), § 405.950 and

§405.970 by stating that the decision-
making time frame is extended “by up
to 14 days” each time evidence is
submitted after an appeal is filed. At
§405.946(b) and § 405.950(b)(3),
however, we inadvertently left out the
words “up to”’. We have corrected this
omission in section D of this correcting
amendment.

Paragraph (a) of § 405.970 states that
the QIC will transmit to the parties a
written notice of “(1) The
reconsideration; (2) Its inability to
complete its review within 60 days in
accordance with paragraphs (c) through
(e) of this section; or (3) Dismissal.”
Paragraph (c)(2), however, states that
notice of the QIC’s inability to complete
review is mailed only to the appellant.
For reasons of consistency and to
decrease ambiguity, we correct this error
in section D of the correcting
amendment.

On page 11450 of the preamble, we
stated the general rule that a remedial
action taken by an appeals adjudicator
to change a final determination or
decision is a reopening ‘“‘even though
the determination or decision may have
been correct based upon the evidence of
record.” In the corresponding regulation
text at §405.980(a)(1), our use of the
word “was”’, rather than the phrase
“may have been” seems to contradict
the preamble language. To ensure that
the preamble and regulation text are
consistent, this error is corrected in
section D of this correcting amendment.

In paragraph (a)(4) of § 405.980, we
inadvertently stated that adjudicators
are prohibited from reopening a claim at
issue until all appeal rights are
exhausted. We meant to state that
adjudicators are prohibited from
reopening issues within a claim, if those
issues are on appeal. We correct this
statement in section D of this correcting
amendment.

Also in §405.980, in paragraphs (d)(2)
and (e)(2), we indicated that only an ALJ
can reopen an ALJ decision. These
provisions, as they appear in the interim
final rule, seem to contradict the policy
established earlier at § 405.980(a)(iv),
which states that the MAC may reopen
its decision, as well as any hearing
decision issued by an ALJ. This
inconsistency is corrected in section D
of this rule.

The good cause standard for
reopening initial determinations is
defined in § 405.986. As a result of an
editing error, we included paragraph
(d), a provision that identifies a type of
determination that is not a reopening.
This provision is actually part of
paragraph (a)(6) of § 405.980. This
editing error is corrected in section D by
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deleting paragraph (d) from §405.986
and inserting it into §405.980(a)(6).

In §405.1014(b)(2), we stated that the
proper filing location for ALJ hearing
requests is with the entity specified in
the qualified independent contractor’s
reconsideration. However, in
§405.1046(d), we incorrectly referred to
the ALJ hearing office as the proper
filing location for ALJ hearing requests.
Additionally, in §405.1106, we
incorrectly identified two filing
locations for appeals to the Medicare
Appeals Council (MAC). We are
correcting these errors in section D of
this correcting amendment.

In the interim final rule, appellants
are permitted to request extensions to
the filing deadlines. We intended to
state that adjudicators could grant these
extensions if appellants provided good
cause for extending the deadline. To
clarify this policy, we are revising
§405.1014(c)(4) and §405.1016(b) to
state that an “AL]J” rather than an “ALJ
hearing office” may grant a request to
extend the filing deadline.

ALJs are required to provide notice of
a hearing to a number of entities,
including all parties to the
reconsideration. This is the policy we
intended to convey in §405.1020(c)(1),
but the language we used in the interim
final rule (that is, “participated in any
of the determinations in paragraphs (c)
through (i) of this section”) is not
sufficiently clear. Therefore, we are
revising this section to clarify any
ambiguities regarding this requirement
and to ensure that hearing notices are
issued to the appropriate entities.

Section 405.1028 discusses the pre-
hearing review process for evidence
submitted to the administrative law
judge (ALJ). Although the heading for
this section reads “‘Prehearing case
review of evidence submitted to the ALJ
by the appellant”, this section discusses
evidence submitted by certain other
parties. To ensure that the heading
properly reflects the content of the
section, we are correcting this error in
section D of this correcting amendment.

In drafting the interim final rule, we
made many revisions to the regulation
text, including renumbering certain
provisions. When we renumbered
sections of the regulation, our intent
was to also update any corresponding
cross-references to reflect the new
numbering scheme. In § 405.1052(a)(4)
and §405.1052(a)(5), however, we
inadvertently failed to update the cross-
references to reflect the new numbering
scheme. Therefore, we are correcting
these errors in section D of this
correcting amendment.

The binding authority of national
coverage determinations (NCDs) is

described in §405.1060. Here, we stated
that NCDs are “binding on all Medicare
contractors, including QIOs, QICs,
Medicare Advantage Organizations,
Prescription Drug Plans and their
sponsors, HMOs, CMPs, HCPPs, AL]Js,
and the MAC.” We failed to note,
however, that fiscal intermediaries and
carriers are also bound by NCDs and
further, that some of the entities listed
are not subject to all NCDs. We correct
this statement in section D of this
correcting amendment by revising
paragraph (a)(4) to make NCDs binding
on fiscal intermediaries, carriers, QIOs,
QICs, ALJs, and the MAC.

In the interim final rule, we stated a
longstanding policy regarding the
calculation of the receipt date of appeal
notices; that is, receipt is presumed to
be 5 days after the date of the notice,
unless there is evidence to the contrary.
In this same section, we also established
the related policy that an appeal is
considered filed on the date that it is
received by the appropriate entity. Our
intention was to restate these policies in
each section where we established the
filing deadlines. However, we
inadvertently omitted some or all of this
information from § 405.974(b),
§405.1002(a), § 405.1004(a), and
§405.1102(a). We are correcting these
omissions in Section D of this correcting
amendment.

In the interim final rule, we also made
a single revision to part 401 regarding
the applicability of CMS Rulings. In our
revision, we inadvertently failed to
encompass the effect of CMS Rulings on
matters other than Medicare Part A and
Part B. To correct this error, we have
removed the specific references to
Medicare Part A and Medicare Part B.

D. Correction of Regulation Text Errors

m Accordingly, 42 CFR chapter IV is
corrected by making the following
correcting amendments to parts 401 and
405:

PART 401—[CORRECTED]

m 1. The authority citation for part 401
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh). Subpart F is also issued under the
authority of the Federal Claims Collection
Act (31 U.S.C. 3711).

§401.108 [Corrected]

m 2.In §401.108, paragraph (c) is
corrected by removing the phrase
“‘pertaining to Medicare Part A and
Medicare Part B”.

PART 405—[CORRECTED]

m 3. The authority citation for part 405
continues to read as follows:

Authority: Secs. 205(a), 1102, 1861,
1862(a), 1869, 1871, 1874, 1881, and 1886(k)
of the Social Security Act (42 U.S.C. 405(a),
1302, 1395%, 1395y(a], 1395ff, 1395hh,
1395kk, 1395rr and 1395ww(k)) and Sec. 353
of the Public Health Service Act (42 U.S.C.
263a).

§405.912 [Corrected]

W 4. Section 405.912 is amended as
follows—

m A. In paragraph (g) introductory text,
the word “‘assignee” is corrected to
“assignor”.

m B. In paragraph (g)(1), the word
“assignor”’, which precedes “and”, is
corrected to “assignee”.

§405.926 [Corrected]

m 5. Section 405.926 is amended by—
m A. Revising paragraph (j).

m B. Revising paragraph (n).

m The revisions read as follows:

§405.926 Actions that are not initial
determinations.
* * * * *

(j) Determinations for a finding
regarding the general applicability of the
Medicare Secondary Payer provisions
(as opposed to the application of these
provisions to a particular claim or
claims for Medicare payment for
benefits);

* * * * *

(n) Determinations that a provider or
supplier failed to submit a claim timely
or failed to submit a timely claim
despite being requested to do so by the
beneficiary or the beneficiary’s

subrogee;
* * * * *

§405.946 [Corrected]

m 6. In § 405.946, paragraph (b), the
words “up to” are inserted between ‘““for’
and “14”.

§405.950 [Corrected]

m 7.In § 405.950, paragraph (b)(3), the
words “up to” are inserted between “‘for’
and “14”.

)

)

§405.970 [Corrected]

m 8. Section 405.970 is amended by
revising paragraph (c)(2) to read as
follows:

§405.970 Timeframe for making a
reconsideration.
* * * * *

(C) L

(1) * *x %

(2) Notify the parties that it cannot
complete the reconsideration by the
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deadline specified in paragraph (b) of
this section and offer the appellant the
opportunity to escalate the appeal to an
ALJ. The QIC continues to process the
reconsideration unless it receives a
written request from the appellant to
escalate the case to an ALJ after the

adjudication period has expired.
* * * * *

§405.974 [Corrected]

m 9. Section 405.974 is amended by
adding paragraphs (b)(1)(i) and (b)(1)(ii)

to read as follows:

§405.974 Reconsideration.

* * * * *

(b) * ok %

(1) * *x %

(i) For purposes of this section, the
date of receipt of the contractor’s notice
of dismissal is presumed to be 5 days
after the date of the notice of dismissal,
unless there is evidence to the contrary.

(ii) For purposes of meeting the 60-
day filing deadline, the request is
considered as filed on the date it is
received by the QIC indicated on the
notice of dismissal.

* * * * *

§405.980 [Corrected]

m 10. Section 405.980 is amended by—
m A. Revising introductory text of
paragraph (a)(1).

m B. Revising paragraph (a)(3)
introductory text.

m D. Revising paragraph (a)(4).

m C. Revising paragraph (a)(6).

m D. Revising paragraph (d)(2).

m E. Revising paragraph (e)(2).

m The revisions read as follows:

§405.980 Reopenings of initial
determinations, redeterminations, and
reconsiderations, hearings and reviews.

(a) General rules. (1) A reopening is a
remedial action taken to change a final
determination or decision that resulted
in either an overpayment or
underpayment, even though the final
determination or decision may have
been correct at the time it was made
based on the evidence of record. That
action may be taken by—

* * * * *

(2) * % %

(3) Notwithstanding paragraph (a)(4)
of this section, a contractor must
process clerical errors (which includes
minor errors and omissions) as
reopenings, instead of as
redeterminations as specified in
§405.940. If the contractor receives a
request for reopening and disagrees that
the issue is a clerical error, the
contractor must dismiss the reopening
request and advise the party of any
appeal rights, provided the timeframe to

request an appeal on the original denial
has not expired. For purposes of this
section, clerical error includes human or
mechanical errors on the part of the
party or the contractor such as—

* * * * *

(4) When a party has filed a valid
request for an appeal of an initial
determination, redetermination,
reconsideration, hearing, or MAC
review, no adjudicator has jurisdiction
to reopen an issue on a claim that is
under appeal until all appeal rights for
that issue are exhausted. Once the
appeal rights for the issue have been
exhausted, the contractor, QIC, ALJ, or
MAC may reopen as set forth in this
section.

* * * * *

(6) A determination under the
Medicare secondary payer provisions of
section 1862(b) of the Act that Medicare
has an MSP recovery claim for services
or items that were already reimbursed
by the Medicare program is not a
reopening, except where the recovery
claim is based upon a provider’s or
supplier’s failure to demonstrate that it
filed a proper claim as defined in part
411 of this chapter.

* * * * *

(d) EE

1 R

(2) An ALJ or the MAC may reopen
a hearing decision on its own motion
within 180 days from the date of the
decision for good cause in accordance
with § 405.986. If the hearing decision
was procured by fraud or similar fault,
then the ALJ or the MAC may reopen at
any time.

(e] * % %

(1) EE

(2) A party to a hearing may request
that an ALJ or the MAC reopen a
hearing decision within 180 days from
the date of the hearing decision for good

cause in accordance with §405.986.
* * * * *

§405.986 [Corrected]
m 11. In § 405.986, remove paragraph (d).

§405.990 [Corrected]

m 12. Section 405.990 is amended by
revising paragraph (b)(1)(i)(A) to read as
follows:

§405.990 Expedited access to judicial
review.

* * * *

(b)
(1)
(i)

(A) An ALJ hearing in accordance
with §405.1002 and a final decision of
the ALJ has not been issued;

* * * * *

*

* % %
* k%
* * %

§405.1002 [Corrected]

m 13. Section 405.1002 is amended by—
m A. Revising paragraph (a)(1).

m B. Adding paragraphs (a)(3) and (a)(4).
m The revision and additions read as
follows:

§405.1002 Right to an ALJ hearing.

(a) * *x %

(1) The party files a written request
for an ALJ hearing within 60 days after
receipt of the notice of the QIC’s
reconsideration.

(2) * % %

(3) For purposes of this section, the
date of receipt of the reconsideration is
presumed to be 5 days after the date of
the reconsideration, unless there is
evidence to the contrary.

(4) For purposes of meeting the 60-
day filing deadline, the request is
considered as filed on the date it is
received by the entity specified in the

QIC’s reconsideration.
* * * * *

§405.1004 [Corrected]

m 14. Section 405.1004 is amended by—

m A. Revising paragraph (a)(1).

m B. Adding paragraphs (a)(3) and (a)(4).
The revision and additions read as

follows:

§405.1004 Right to ALJ review of QIC
notice of dismissal.

(a) * k%

(1) The party files a written request
for an ALJ review within 60 days after
receipt of the notice of the QIC’s
dismissal.

(2) * Kk %

(3) For purposes of this section, the
date of receipt of the QIC’s dismissal is
presumed to be 5 days after the date of
the dismissal notice, unless there is
evidence to the contrary.

(4) For purposes of meeting the 60-
day filing deadline, the request is
considered as filed on the date it is
received by the entity specified in the
QIC’s dismissal.

* * * * *

§405.1014 [Corrected]

m 15.In § 405.1014, the phrase “hearing
office” is removed from paragraph (c)(4).

§405.1016 [Corrected]

m 16. Section 405.1016 is amended by
revising paragraphs (b) and (d) to read as
follows:

§405.1016 Time frames for deciding an
appeal before an ALJ.
* * * * *

(b) The adjudication period specified
in paragraph (a) of this section begins on
the date that a timely filed request for
hearing is received by the entity
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specified in the QIC’s reconsideration,
or, if it is not timely filed, the date that
the ALJ grants any extension to the
filing deadline.

* * * * *

(d) When CMS or its contractor is a
party to an ALJ hearing and a party
requests discovery under § 405.1037
against another party to the hearing, the
adjudication periods discussed in
paragraphs (a) and (c) of this section are

tolled.

§405.1018 [Corrected]

m 17.In §405.1018, in paragraph (c), the
phrase “must be accompanied by a
statement explaining why the evidence
is not previously submitted” is corrected
to “must be accompanied by a statement
explaining why the evidence was not
previously submitted.”

§405.1020 [Corrected]

m 18. Section 405.1020 is amended by—
m A. Revising paragraph (c)(1).
m B. Revising the introductory heading
for paragraph (i).
m C. Revising paragraph (i)(4).

The revisions read as follows:

§405.1020 Time frames for deciding an
appeal before an ALJ.

* * * * *

(C) * *x %

(1) The ALJ sends a notice of hearing
to all parties that filed an appeal or
participated in the reconsideration, any
party who was found liable for the
services at issue subsequent to the
initial determination, the contractor that
issued the initial determination, and the
QIC that issued the reconsideration,
advising them of the proposed time and
place of the hearing.

* * * * *

(i) A party’s request for an in-person
hearing.
* * * * *
* *x %

1)
2)* L

—_— —

3)* * %

(4) When a party’s request for an in-
person hearing is granted, the party is
deemed to have waived the 90-day time
frame specified in § 405.1016.

§405.1028 [Corrected]

m 19. The title of § 405.1028 is corrected
to “Prehearing case review of evidence
submitted to the ALJ”.

§405.1037 [Corrected]

m 20. Amend 405.1037 as follows:

m A. In paragraph (a)(1), the words “or its
contractor” are inserted after “CMS”’.

m B. In paragraph (c)(1), the word
“hearing” at the end of the paragraph is
removed.

m C. In paragraph (e)(2)(iv), the phrase
“where the MAC grants a request for
review made by a party other than CMS
of a ruling” is corrected to “where the
MAC grants a request, made by a party
other than CMS, to review a discovery
ruling.”

§405.1042 [Corrected]

m 21.In § 405.1042, paragraph (a)(3), the
phrase “[t]he appellant” is corrected to
“[a] party”.

§405.1046 [Corrected]

m 22.In § 405.1046, paragraph (d), the
phrase “when the request for hearing is
received in the ALJ hearing office” is
corrected to “when the request for
hearing is received by the entity
specified in the QIC’s reconsideration.”

§405.1052 [Corrected]

23. Amend §405.1052 as follows:

A. In paragraph (a)(4), the cross-
reference to “§405.1014(d)” is corrected
to “§ 405.1014(c)”’.

B. In paragraph (a)(5)(iii), the cross-
reference to “§405.1020” is corrected to
“§405.1014”.

§405.1060 [Corrected]

24. Section 405.1060 is amended by
revising paragraph (a)(4) to read as
follows:

§405.1060 Applicability of national
coverage determinations (NCDs).

(a] * * %

(4) An NCD is binding on fiscal
intermediaries, carriers, QIOs, QICs,
AlLJs, and the MAC.

* * * * *

§405.1102 [Corrected]

m 25. Section 405.1102 is amended by:
m A. Revising paragraph (a).
m B. Redesignating paragraph (b) as
paragraph (c).
m C. Redesignating paragraph (c) as
paragraph (d).
m D. Adding a new paragraph (b).

The revisions read as follows:

§405.1102 Request for MAC review when
ALJ issues decision or dismissal.

(a)(1) A party to the ALJ hearing may
request a MAC review if the party files
a written request for a MAC review
within 60 days after receipt of the ALJ’s
decision or dismissal.

(2) For purposes of this section, the
date of receipt of the ALJ’s decision or
dismissal is presumed to be 5 days after
the date of the notice of the decision or
dismissal, unless there is evidence to
the contrary.

(3) The request is considered as filed
on the date it is received by the entity
specified in the notice of the ALJ’s
action.

(b) A party requesting a review may
ask that the time for filing a request for
MAC review be extended if—

(1) The request for an extension of
time is in writing;

(2) Tt is filed with the MAC; and

(3) It explains why the request for
review was not filed within the stated
time period. If the MAC finds that there
is good cause for missing the deadline,
the time period will be extended. To
determine whether good cause exists,
the MAC uses the standards outlined at
§405.942(b)(2) and § 405.942(b)(3).

* * * * *

§405.1104 [Corrected]

m 26. Amend § 405.1104 as follows:

m A. The word ‘““latter” is corrected to
“later” in paragraph (a)(2).

m B. In paragraph (c), the phrase “and the
appellant does not request escalation to
the MAC” is removed.

§405.1106 [Corrected]

m 27. Section 405.1106 is amended by
revising paragraph (a) to read as follows:

§405.1106 Where a request for review or
escalation may be filed.

(a) When a request for a MAC review
is filed after an ALJ has issued a
decision or dismissal, the request for
review must be filed with the entity
specified in the notice of the ALJ’s
action. The appellant must also send a
copy of the request for review to the
other parties to the ALJ decision or
dismissal. Failure to copy the other
parties tolls the MAC’s adjudication
deadline set forth in §405.1100 until all
parties to the hearing receive notice of
the request for MAC review. If the
request for review is timely filed with
an entity other than the entity specified
in the notice of the ALJ’s action, the
MAC’s adjudication period to conduct a
review begins on the date the request for
review is received by the entity
specified in the notice of the ALJ’s
action. Upon receipt of a request for
review from an entity other than the
entity specified in the notice of the
ALJ’s action, the MAC sends written
notice to the appellant of the date of
receipt of the request and
commencement of the adjudication time
frame.
* * * * *

§405.1112 [Corrected]

m 28.In §405.1112, paragraph (a), the
phrase “must be made on a standard
form” is corrected to ‘“may be made on
a standard form”.
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§405.1136 [Corrected]

m 29.In § 405.1136, paragraph (d)(1), in
the first sentence, the words “‘is filed”
are removed.

III. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect. However, we can waive this
procedure if we find good cause for
doing so, and incorporate a statement of
this finding and the reasons for it into
the rule. A finding that a notice and
comment period is impracticable,
unnecessary, or contrary to the public
interest constitutes good cause for
waiving this procedure. We also can
waive the 30-day delay in effective date
under the Administrative Procedure Act
(5 U.S.C. 553(d)) when there is good
cause to do so and we publish in the
rule an explanation of our good cause.

Many of the corrections included in
this rule are corrections of typographical
errors and editorial mistakes. For
example, the word “mirror”” has been
corrected to “minor” in §405.980(a)(3).
The rest of the corrections are made to
correct inadvertent omissions and
clarify inconsistencies in the preamble
and regulation text. At § 405.1046(d), for
example, consistent with the provision
at §405.1014(b)(2), which states that the
proper filing location for ALJ hearing
requests is the entity specified in the
QIC’s reconsideration, the regulation
text has been revised to reflect the
proper filing location for ALJ hearing
requests.

We believe that it is unnecessary to
seek public comment on the correction
of typographical and editorial errors.
Further, it is in the public’s interest to
correct inadvertent omissions and
clarify apparent inconsistencies in the
preamble and regulation text. These
revisions help ensure that the rules
governing the Medicare administrative
appeals process are more
understandable and less ambiguous and
protect the rights of all parties to pursue
Medicare claims appeals under these
procedures. Therefore, we find that
undertaking notice and comment
rulemaking to incorporate these
corrections into the interim final rule is
unnecessary and contrary to the public
interest.

For the same reasons, we believe that
delaying the effective date of these
corrections beyond July 1, 2005 would
be contrary to the public interest. As a
matter of good public policy, the
regulations governing the Medicare
claims appeals process should be as
accurate and clear as possible. Thus, it

would be contrary to the public interest
to delay implementation of these
corrections to provide for a 30-day delay
in effective date. Therefore, we also find
good cause to waive the 30-day delay in
effective date.

(Catalog of Federal Domestic Assistance

Program No. 93.778, Medical Assistance
Program)

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: June 27, 2005.
Ann Agnew,
Executive Secretary to the Department.
[FR Doc. 05-12982 Filed 6—28-05; 12:44 pm]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 64
[CG Docket No. 02-278, FCC 05-132]
Rules and Regulations Implementing

the Telephone Consumer Protection
Act of 1991

AGENCY: Federal Communications
Commission.

ACTION: Final rule; delay of effective
date.

SUMMARY: In this document, the
Commission delays until January 9,
2006, the effective date of the rule
requiring the sender of a facsimile
advertisement to obtain the recipient’s
express permission in writing.
DATES: The effective date of the rule
amending 47 CFR Part 64,
§64.1200(a)(3)(i) published at 68 FR
44144, July 25, 2003, is delayed until
January 9, 2006.

ADDRESSES: Federal Communications
Commission, 445 12th Street SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Erica H. McMahon at 202-418-2512,
Consumer & Governmental Affairs
Bureau, Federal Communications
Commission.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order in
CG Docket No. 02-278, FCC 05-132,
adopted on June 27, 2005 and released
on June 27, 2005. The full text of this
document is available at the
Commission’s Web site
http://www.fcc.gov on the Electronic
Comment Filing System and for public
inspection and copying during regular
business hours in the FCC Reference
Information Center, Room CY-A257,

445 12th Street, SW., Washington, DC
20554. The complete text of the decision
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc. (BCPA),
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554.
Customers may contact BCPI, Inc. at its
Web site:

http://www.bcpiweb.com or call 1-800—
378-3160. To request materials in
accessible formats for people with
disabilities (braille, large print,
electronic files, audio format), send an
email to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418—0530 (voice) or
(202) 418-0432 (TTY). The Order can
also be downloaded in Word and
Portable Document Format (PDF) at
http://www.fcc.gov/cgb.

Synopsis

On July 3, 2003, the Commission
revised the unsolicited facsimile
advertising requirements under the
Telephone Consumer Protection Act of
1991 (TCPA). On August 18, 2003, the
Commission issued an Order on
Reconsideration (68 FR 50978, August
25, 2003) that delayed until January 1,
2005, the effective date of these
amended requirements. On September
15, 2004, the Commission adopted an
Order (69 FR 62816, October 28, 2004)
further extending the stay of the
effective date of the requirements
through June 30, 2005. On April 15,
2005, the Fax Ban Coalition (Coalition)
filed a petition urging the Commission
to further delay the effective date of the
revised rules governing unsolicited
facsimile advertisements through
December 31, 2005. The Coalition
maintains that a further delay is
warranted to avoid irreparable injury to
the members of the Coalition and
negative impact on the economy. The
Coalition also argues that delay is
important while Congress considers
legislation to amend the TCPA and the
Commission considers petitions for
reconsideration and requests for
clarification.

We now further delay, until January 9,
2006, the effective date of the
determination that an established
business relationship will no longer be
sufficient to show that an individual or
business has given express permission
to receive unsolicited facsimile
advertisements, as well as the amended
unsolicited facsimile provisions at 47
CFR 64.1200(a)(3)(i). Section
64.1200(a)(3)(i), as amended, requires
the sender of a facsimile advertisement
to first obtain from the recipient a
signed, written statement that includes
the facsimile number to which any
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advertisements may be sent and clearly
indicates the recipient’s consent to
receive such facsimile advertisements
from the sender. In light of the on-going
developments in Congress and pending
resolution of the petitions for
reconsideration and clarification of the
Commission’s facsimile advertising
rules, we believe the public interest
would best be served by delaying the
effective date of the written consent
requirement. This delay will provide the
Commission requisite time to address
the petitions for reconsideration filed on
these issues. For these same reasons,
until January 9, 2006, the 18-month
limitation on the duration of the
established business relationship based
on purchases and transactions and the
three-month limitation on applications
and inquiries will not apply to the
transmission of facsimile
advertisements.

Ordering Clauses

Pursuant to Sections 1-4, 227, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 151-154,
227, and 303(r), the Order in CG Docket
No. 02-278 is adopted and that the
Report and Order, FCC 03-153, is
modified as set forth herein.

The Fax Ban Coalition’s Petition for
Further Extension of Stay is granted to
the extent discussed herein.

The effective date for: (1) The
Commission’s determination that an
established business relationship will
no longer be sufficient to show that an
individual or business has given their
express permission to receive
unsolicited facsimile advertisements; (2)
the 18-month and three month
limitations on the duration of the
established business relationship as
applied to the sending of facsimile
advertisements as described above; and
(3) the requirement that the sender of a
facsimile advertisement first obtain the
recipient’s express permission in
writing, as codified at 47 CFR
64.1200(a)(3)(i), IS January 9, 2006, and
that the Order is effective upon
publication in the Federal Register.

The Commission will not send a copy
of the Order pursuant to Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A)
because the adopted rules are rules of
particular applicability.

List of Subjects in 47 CFR Part 64
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 05-13025 Filed 6—29-05; 8:45 am]
BILLING CODE 6712-01-P

OFFICE OF MANAGEMENT AND
BUDGET

Office of Federal Procurement Policy

48 CFR Part 9904

Capitalization of Tangible Assets;
Correction

AGENCY: Cost Accounting Standards
Board; Office of Federal Procurement
Policy, OMB.

ACTION: Correction to final rule.

SUMMARY: This document contains
technical corrections to the Illustrations
in CAS 9904.404, “Capitalization of
Tangible Assets.” An amendment to this
Standard was published on February 13,
1996 (61 FR 5520). However, while the
contractor’s minimum cost criteria for
capitalization was increased from
$1,500 to $5,000 in the body of the
Standard, this change was not reflected
in the Illustrations part of the Standard.
This technical correction brings the
figures in the relevant Illustrations into
line with the $5,000 minimum cost
criteria for capitalization currently
incorporated in the body of the
Standard.

DATES: This rule is effective June 30,
2005.

FOR FURTHER INFORMATION CONTACT: Rein
Abel, Director of Research Cost
Accounting Standards Board (telephone
202-395-3254).

SUPPLEMENTARY INFORMATION: When the
Standard was amended in February
1996 (61 FR 5520) only the fundamental
requirement at 9904—40 (b)(1) was
changed to reflect the increase in the
capitalization criteria from $1,500 to
$5,000. However, corresponding
changes were not made to the
Illustrations in the Standard. This
document makes the necessary
technical corrections to Illustrations at
9904-60.

List of Subjects in 48 CFR 9904

Government procurement, Cost
accounting standards.
m Accordingly, for the reasons set forth
above, it is proposed to correct 48 CFR
part 9904 as follows:

PART 9904—COST ACCOUNTING
STANDARDS

m 1. Authority. The authority citation for
part 9904 continues to read as follows:

Authority: Public Law 100-679 Stat. 4056,
41 U.S.C. 422.

9904.404-60 [Corrected]

m 2. In 9904.404-60 (a) (1), first sentence,
remove ‘“$2,000” and insert “$6,000” in

its place; and in the second sentence
remove “$1,500” and insert “$5,000” in
its place; and in paragraph (a) (1) (i)
revise the first sentence to read as
follows: “Contractor acquires a tangible
capital asset with a life of 18 months at
a cost of $6,500.”

David H. Safavian,

Chair, Cost Accounting Standards Board.
[FR Doc. 05-12857 Filed 6—29-05; 8:45 am]
BILLING CODE 3110-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-05-21400]
RIN 2127-A147

Federal Motor Vehicle Safety
Standards; Hydraulic and Electric
Brake Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: This document amends the
Federal motor vehicle safety standard
on hydraulic and electric brake systems
to extend the current minimum
performance requirements and
associated test procedures for parking
brake systems to all multipurpose
passenger vehicles (MPVs), buses and
trucks with gross vehicle weight ratings
(GVWR) greater than 10,000 pounds
(4,536 kilograms) equipped with
hydraulic or electric brake systems.
Currently, the only vehicles with
GVWRs greater than 10,000 pounds to
which the standard’s parking brake
requirements apply are school buses.
The agency concludes that it is in the
interest of safety to require all MPVs,
buses and trucks with GVWRs over
10,000 pounds to have parking brakes
that meet the performance requirements
currently applicable to heavy school
buses.

DATES: This final rule takes effect June
30, 2006, except for the revision of the
heading of 49 CFR 571.135, which takes
effect June 30, 2005. The incorporation
by reference of a certain publication
listed in the regulations is approved by
the Director of the Federal Register as of
June 30, 2006.

Any petitions for reconsideration of
today’s final rule must be received by
NHTSA not later than August 15, 2005.
ADDRESSES: Petitions for reconsideration
should refer to the docket number for
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this action and be submitted to:
Administrator, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, Mr. Samuel Daniel,
Vehicle Dynamics Division, Office of
Crash Avoidance Standards (Telephone:
202-366—4921) (Fax: 202—-366—7002).
For legal issues, Ms. Dorothy Nakama,
Office of the Chief Counsel (Telephone:
202-366-2992) (Fax: 202—-366—3820).
Both can be reached by mail at the
National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
II. Notice of Proposed Rulemaking
A. The Safety Need
B. Costs and Benefits
C. Additional Issues
III. Public Comments and NHTSA’s Response
A. Applicability of the NPRM to Trailers
B. Engagement Effort Threshold of Hand
and Foot-Operated Parking Brakes
C. Retrofitting of Parking Brakes
D. Issues Raised by ArvinMeritor
E. Leadtime
IV. Final Rule
V. Statutory Bases for the Final Rule
VI. Regulatory Analyses and Notices
A. Executive Order 12866 and DOT
Regulatory Policies and Procedures
B. Regulatory Flexibility Act
C. National Environmental Policy Act
D. Executive Order 13132 (Federalism)
E. Executive Order 12988 (Civil Justice
Reform)
F. Paperwork Reduction Act
G. National Technology Transfer and
Advancement Act
H. Unfunded Mandates Reform Act of 1995
I. Plain Language
J. Regulation Identifier Number (RIN)
Final Regulatory Text

I. Background

Federal Motor Vehicle Safety
Standard No. 105, Hydraulic and
electric brake systems, sets forth
minimum performance requirements for
a vehicle’s service and parking brake
systems. Originally, the standard
applied exclusively to passenger cars
with hydraulic brake systems.® Over the
years, the agency has published several
rulemaking actions on FMVSS No. 105.2
Among other actions, on January 16,
1976, the agency extended the
standard’s service and parking brake
requirements to school buses with

1The agency extended Standard No. 105 to brake
systems on electric vehicles in a final rule
published on September 5, 1997 (62 FR 46907).

2 A full description of these rulemaking actions is
provided in the notice of proposed rulemaking to
amend FMVSS No. 105 of October 30, 2002 (67 FR
66098, at 66098).

hydraulic service brake systems (41 FR
2391). On January 2, 1981 (46 FR 55),
NHTSA published a final rule extending
Standard No. 105’s parking brake
requirements to multipurpose passenger
vehicles, trucks, and buses with a
GVWR of 4,536 kilograms (10,000
pounds) or less. Among other things, the
January 2, 1981 final rule required
parking brakes on multipurpose
passenger vehicles, trucks, and buses
with a GVWR of 4,536 kilograms (10,000
pounds) or less to hold the vehicle
stationary, in both forward and reverse
directions, for five minutes on a 30
percent grade. In response to three
petitions for reconsideration, the agency
decided to change the gradient
requirement for parking brakes on these
vehicles from 30 percent to 20 percent
(46 FR 61887, Dec. 21, 1981). Later, the
agency established FMVSS No. 135,
which originally applied to passenger
cars only. In a final rule of September
30, 1997 (62 FR 51064), NHTSA
extended the applicability of FMVSS
No. 135 to multipurpose passenger
vehicles, trucks, and buses with gross
vehicle weight ratings (GVWR) of 3,500
kilograms (7,716 pounds) or less. These
vehicles were previously regulated
under FMVSS No. 105.

II. Notice of Proposed Rulemaking

On October 30, 2002 (67 FR 66098),
NHTSA published a notice of proposed
rulemaking to amend FMVSS No. 105 to
extend the current minimum
performance requirements and
associated test procedures for parking
brake systems to all vehicles with gross
vehicle weight ratings (GVWR) greater
than 4,536 kilograms (10,000 pounds).
In the NPRM, NHTSA explained the
safety need for the rule, and discussed
the costs and safety benefits that would
result from the rule.

A. The Safety Need

In explaining the safety need for the
rule, the agency stated its belief that
parking brakes are an important
operational safety feature and
tentatively concluded that it is in the
interest of safety to require that all
vehicles be equipped with parking
brakes that comply with Federal
requirements. When properly engaged,
parking brakes can prevent driverless
roll-away events, which can result in
collisions, injuries, and fatalities. A
review of the agency’s Fatality Analysis
Reporting System (FARS) database
indicated that a total of three to five
fatal vehicle roll-away events involving
large, hydraulically-braked, non-school
bus vehicles occurred between 1991 and
1999. Additionally, during that same
period, there were annually about 574

crashes with 82 injured people resulting
from roll-away, heavy duty trucks,
according to data from the General
Estimates System (GES). The GES data
are not sufficiently detailed to
determine which of the vehicles were
hydraulically-braked and which were
air-braked, nor could the data be used
to determine if the vehicles were parked
prior to the roll-away incident.
Therefore, these figures likely
represented the upper bound of the
number of crashes and injuries caused
by the rolling away, due to parking
brake problems, of parked, heavy duty
trucks and buses equipped with
hydraulic brakes.

Many of the driverless roll-away
events may have been caused by
misapplication or non-use of the
parking brake. Requiring all heavy
vehicles to meet the same parking brake
performance requirements would not
affect the non-use problem; however, it
might increase the likelihood that
operators of these vehicles (particularly
fleet drivers who must operate a large
number of different heavy vehicles)
would be better able to engage their
vehicle’s parking brake fully because the
force required to apply the parking
brake would be standardized. This
might reduce the incidence of parking
brake misapplication. In addition,
NHTSA stated its belief that requiring
that all heavy vehicles remain stationary
with the parking brake fully engaged, in
both forward and reverse directions,
when parked on a 20 percent grade,
should prevent the occurrence of
driverless roll-away events due to
parking brake failure on most roads in
the United States because most U.S.
roads have less than a 20 percent grade.
NHTSA tentatively concluded that
requiring all vehicles to which Standard
No. 105 applies to have parking brakes
meeting the standard’s effort limit and
gradient requirements should decrease
the likelihood of driverless roll-away
events and, therefore, lead to modest
collision, injury, and fatality reduction
benefits.

As explained more fully below, in the
section on costs and benefits, NHTSA
stated its belief that most, if not all,
heavy vehicles are already
manufactured with parking brakes
designed to meet Standard No. 105’s
requirements. However, requiring
manufacturers to certify the
performance of the parking brakes on
these heavy vehicles would provide
added assurance that they actually meet
the standard’s requirements. It would
also guard against the possibility of a
decrease in performance of these
parking brakes due to future truck
chassis design changes.
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NHTSA noted that Paragraph S5.2 of
the standard currently requires that all
heavy school buses be manufactured
with a parking brake of a friction type
with a solely mechanical means to
retain engagement. Such parking brakes
are required to meet the standard’s effort
limit and gradient requirements, found
in paragraphs S5.2(b) and S5.2.3,
respectively. Paragraph S5.2(b) requires
that the parking brake be capable of
being engaged fully with a force applied
to the control of not more than 150
pounds for a foot-operated system and
not more than 125 pounds for a hand-
operated system. Paragraph S5.2.3
requires that the parking brake system
be capable of holding the vehicle
stationary for five minutes, in both
forward and reverse directions, on a 20
percent grade.

NHTSA believes that it is reasonable
to assume that operators of heavy school
buses and other heavy vehicles are of
similar size and strength. In addition,
the agency stated its belief that heavy
school buses and other heavy vehicles
are parked in similar environments.
Therefore, the agency tentatively
concluded that it is appropriate to apply
the same effort limit and gradient
requirements (and associated test
procedures) to these vehicles as are
currently applied to heavy school buses.

B. Costs and Benefits

In late 2002, several heavy vehicle
manufacturers informed NHTSA that,
among other things, parking brake
systems for trucks and buses with
GVWRs greater than 4,536 kilograms
(10,000 pounds) are already designed to
meet the FMVSS No. 105 requirements
for school buses over 4,536 kilograms.
Based on the manufacturer’s views,
NHTSA estimated that the cost of
requiring all manufacturers of non-
school buses and trucks with GVWRs
greater than 4,536 kilograms (10,000
pounds) to meet the standard’s parking
brake requirements would be minimal
(less than $10 per vehicle) because few,
if any, modifications to the already
existing parking brakes would be
necessary to bring those brakes into
compliance with the standard. NHTSA
further stated that the cost of conducting
the parking brake compliance test
should not be significant when
compared to the total cost of FMVSS
No. 105 compliance testing. The agency
stated its belief that most test facilities
already have the 20 percent grade slope
that was proposed in the NPRM, and
that the proposed test procedure is
straightforward and not time
consuming. Accordingly, the agency
stated that it did not anticipate that the
cost of certifying compliance to the

proposed requirements would be large,
and solicited comments.

Given the likelihood that most
vehicles with a GVWR over 4,536
kilograms (10,000 pounds) are already
equipped with a parking brake system
that meets the performance
requirements of S5.2 and S5.2.3,
NHTSA stated that it anticipated only
marginal safety benefits from formally
extending these requirements.
Nevertheless, to the extent that any
vehicles with a GVWR over 10,000
pounds do not already comply with
these requirements, the agency does
expect that the extension of the parking
brake effort limit and gradient
requirements to such vehicles would
reduce the number of collisions,
injuries, and fatalities due to driverless
roll-away events.

NHTSA stated that while the
proposed changes are not likely to have
any effect on the non-use problem, the
standardization of parking brake effort
limit requirements for all heavy vehicles
may reduce the incidence of
misapplication by making it easier for
operators of these vehicles to fully
engage the parking brake. In addition,
requiring all hydraulically-braked heavy
vehicles to have parking brakes that
meet the gradient requirement should
decrease the likelihood of parking brake
failure on most U.S. roads. For these
reasons, the agency stated that it
anticipated modest collision, injury, and
fatality reduction benefits from
extending Standard No. 105’s parking
brake requirements to all hydraulically-
braked vehicles with GVWRs greater
than 4,536 kilograms (10,000 pounds).

C. Additional Issues

In the NPRM, NHTSA also addressed
several other Standard No. 105 issues.
NHTSA proposed to change the
language in the application paragraph of
the standard (S3. Application) to reflect
the inapplicability of the standard’s
requirements to hydraulically-braked
vehicles with a GVWR of 3,500
kilograms (7,716 pounds) or less.
Standard No. 105 used to apply to these
vehicles. However, Standard No. 135
now applies instead.

In addition, on June 10, 2002, the
agency received a petition for
rulemaking from Mr. James E. Stocke of
Ann Arbor, Michigan, requesting that
NHTSA update a reference to the
Society of Automotive Engineers’ (SAE)
Recommended Practice for Moving
Barrier Collision Tests, J972 (SAE J972).
A portion of an older (November 1966)
version of SAE J972 is referenced in
Standard No. 105, paragraph S7.19, as
part of the parking brake test procedures
for passenger cars and school buses with

a GVWR of 4,536 kilograms (10,000
pounds) or less. Although there are no
changes to the description of the rigid
moving barrier in the more recent (May
2000) version of the document, the
“Barrier” paragraph has been re-
designated as paragraph 4.3 instead of
paragraph 3.3, its designation in the
November 1966 version of the
document.

NHTSA noted that the information in
the updated reference is substantively
identical to the information in the
original reference. Accordingly, NHTSA
granted Mr. Stocke’s petition and
proposed to amend paragraph S7.19 to
update the reference to the May 2000
version of SAE J972.

II1. Public Comments and NHTSA’s
Response

In response to the NPRM, NHTSA
received comments from the following:
Advocates for Highway and Auto Safety;
ArvinMeritor; Heavy Duty Brake
Manufacturers Council (HDBMC);
Richard H. Klein, P.E.; National
Association of Trailer Manufacturers
(NATM); Recreational Vehicle Industry
Association (RVIA); and Truck
Manufacturers Association (TMA).

While commenters raised a number of
issues, those commenting on the basic
question of whether FMVSS No. 105’s
parking brake requirements should be
extended to all multipurpose passenger
vehicles (MPVs), buses and trucks with
gross vehicle weight ratings (GVWR)
greater than 10,000 pounds (4,536
kilograms) (equipped with hydraulic or
electric brakes), supported the
extension. TMA, indicating that it
represents all of the major North
American manufacturers of medium and
heavy duty trucks, stated that, in
general, its member companies support
the agency’s proposal. ArvinMeritor,
which manufactures foundation brakes
for both heavy and medium duty
commercial vehicles, stated that, in
general, it supports the proposed rule
and that the rule will promote
improvements of motor vehicles to
provide safer vehicles on the highways.

A number of commenters sought
clarification of the vehicle types to
which the rule would apply (i.e., would
the proposed rule apply only to MPVs,
buses, and trucks over 4,536 kilograms
(10,000 pounds GVWR) or also to
trailers and motorcycles. One
commenter questioned NHTSA’s
discussion of “Costs and Benefits,”
based on NHTSA'’s belief that change
would be minimal. Advocates for
Highway and Auto Safety, and
ArvinMeritor raised unique issues.
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In the sections which follow, NHTSA
identifies and discusses the specific
issues raised by the commenters.

A. Applicability of the NPRM to Trailers

Several of the manufacturers asked for
clarification of whether the new parking
brake requirements apply to all vehicles
over 4,536 kilograms (10,000 pounds)
gross vehicle weight rating (GVWR) or
only to multipurpose passenger vehicles
(MPVs), buses and trucks over 4,536
kilograms GVWR. Several commenters
including Mr. Klein stated their beliefs
that although not explicitly stated in the
NPRM, the intent of the proposal was to
apply the new requirements to MPVs,
non-school buses and trucks over 4,536
kg, but not to trailers over 4,536 kg (or
to motorcycles). The NATM and RVIA
expressed their beliefs that the NPRM
was not intended to apply to trailers.

NHTSA agrees that it was the intent
of the agency to apply the NPRM only
to MPVs, non-school buses, and trucks
over 4,536 kg. We note that the agency
has never intended to apply FMVSS No.
105 to trailers, including light trailers,
or to motorcycles.

In reviewing this issue, we found that
the existing application section of
FMVSS No. 105 states that the standard
“applies to hydraulically-braked
vehicles with a GVWR greater than
3,500 kilograms (7,716 pounds).” The
reference to “hydraulically braked
vehicles” is overbroad and is in error.

This particular language was included
in the standard in a final rule published
in the Federal Register (62 FR 51064) on
September 30, 1997. This rule extended
the requirements of FMVSS No. 135,
which applied at that time only to
passenger cars, to trucks, buses, and
MPVs with a GVWR of 3,500 kilograms
(7,716 pounds) or less. The amendment
to FMVSS No. 105 was a conforming
amendment to remove these vehicles
from its coverage once they were
covered by FMVSS No. 135, and was
not intended to extend the coverage of
FMVSS No. 105 to trailers. The revised
application section should have referred
to multipurpose passenger vehicles,
trucks and buses instead of “vehicles,”
as it had before the amendment.
Unfortunately this overbroad language
was reflected in the NPRM for this
rulemaking. We are using the correct
language for today’s final rule (see S3 of
the amended standard).

We note that Advocates supported
extending the parking brake
requirements to trailers. It expressed
concern, however, that NHTSA did not
collect any information or data for the
administrative record on semitrailer/
trailer rollaways. It also stated that
NHTSA cannot ignore the security

implications of the need to ensure the
safety of trailers by impeding their
illegal use in transportation by a
requirement for parking brakes.

For the reasons discussed earlier, we
did not intend to include the extension
of parking brake or other requirements
of FMVSS No. 105 to hydraulically
braked trailers. If the agency were to
propose to include trailers in the
standard, we would provide appropriate
supporting analysis and provide an
opportunity for comment. However, the
agency has no such plans at this time.

B. Engagement Effort Threshold of Hand
and Foot-Operated Parking Brakes

Advocates stated its continuing
disagreement with the engagement effort
threshold of both hand and foot
operated parking brakes as “‘excessively
high.” Advocates did not provide
suggested forces that it believes are
acceptable. Advocates stated its view
that “there is no information of record
anywhere in the history of rulemaking
on FMVSS No. 105 demonstrating that
125 pounds of force for hand
engagement and 150 pounds of force for
foot engagement is acceptable for all
licensed operators of affected vehicles.”
Advocates also stated that NHTSA did
not take into consideration the
capabilities of operators with certain
disabilities to engage parking brakes
with the minimum forces required by
the standard.

In response, NHTSA notes that
Advocates did not provide information
on the practicability, including costs, or
benefits of providing systems that
would operate with lower force levels.
The agency believes that such systems
would likely need to utilize electrical
activation, which would be costly.
NHTSA observes that FMVSS No. 105
allows for electrical activation of the
parking brake (see S7.7.1.3(c)) with no
requirement for application force levels.
Electrical activation can be considered
for drivers who may not otherwise be
able to exert the energy required to
actuate the hand or foot controls.
Aftermarket parking brake supplemental
control systems are also available for
those drivers who may benefit from
them.

C. Retrofitting of Parking Brakes

Advocates also supported extending
the new rule to retrofitting parking
brakes on vehicles over 4,536 kg (10,000
pounds), stating that the safety benefits
would be “considerable.” Advocates is
referring to a delegation of authority to
NHTSA from the Secretary of
Transportation under Chapter 301 of
Title 49 U.S.C. The delegation of

authority is at 49 CFR 1.50(n) and states
as follows:

(n) Carry out, in coordination with the
Federal Motor Carrier Safety Administrator,
the authority vested in the Secretary by
subchapter III of chapter 311 and section
31502 of title 49, U.S.C., to promulgate safety
standards for commercial motor vehicles and
equipment subsequent to initial manufacture
when the standards are based upon and
similar to a Federal Motor Vehicle Safety
Standard promulgated, either simultaneously
or previously, under chapter 301 of title 4.

NHTSA will not adopt Advocates’
suggestion. Retrofitting existing
commercial vehicles with parking
brakes was not proposed in the NPRM.
Thus, to adopt Advocates’ suggestion
would be outside the scope of this
rulemaking. Furthermore, if a vehicle
did not already have parking brakes, it
would not be practicable (i.e., it would
not be cost effective) to retrofit the
vehicle with parking brakes.

D. Issues Raised by ArvinMeritor

In its comments, ArvinMeritor (Arvin)
raised the following issues, which are
addressed below.

Arvin stated that the costs estimated
for compliance with the NPRM ($10.00
or less per vehicle) may be exceeded for
some vehicles because of parking brake
system re-design that might be
necessary to meet the application force
and grade holding requirements.
NHTSA notes that the NPRM’s cost
estimate was based on the comments
from several medium and heavy truck
manufacturers, including General
Motors and Ford, indicating that all
hydraulically-braked trucks and buses
are equipped with parking brakes.
School buses must already meet the
parking brake requirements in this final
rule, and many school buses are built on
chassis from a major truck
manufacturer.

NHTSA agrees that some truck and
bus manufacturers may incur additional
costs to redesign the parking brake
actuation mechanisms (levers and
pedals) and other vehicle components to
meet the performance requirements of
the amendment. Also, in order to meet
the grade holding requirements, the
parking brake friction components
(brake drums and linings) may also need
to be redesigned. Arvin did not quantify
the costs for the modifications but did
provide information about existing
parking brake designs. Arvin also
described some of the design changes
that may be implemented to meet the
proposed requirements. Despite these
additional costs that may be incurred, as
it stated in the NPRM (See 67 FR 66098,
at 66099, “Costs and Benefits,””) NHTSA
believes that any modifications required
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to meet this final rule can be completed
at an average incremental cost of $10.00
per vehicle or less. Neither Arvin nor
any other commenter disputed
NHTSA'’s estimate of the average
incremental cost per vehicle, nor did
any commenter provide an alternative
dollar estimate of the cost of providing
the parking brake.

Arvin commented that the parking
brake burnishing procedures in S7.7.4 of
FMVSS No. 105 are not specific enough
to ensure adequate grade-holding
performance of the parking brake. While
NHTSA has considered this comment, it
believes that the parking brake
burnishing procedures in S7.7.4 of
FMVSS No. 105, which apply to
vehicles with parking brake systems that
do not use the service brake friction
components, are adequate. The test
procedures state that burnishing is
conducted according to the vehicle
manufacturer’s published
recommendations as furnished to the
vehicle purchaser. If the manufacturer
does not provide instructions to the
vehicle purchaser for burnishing the
parking brake friction components, the
parking brake test is to be conducted
without burnish.

Arvin commented that there may be a
wide variety of parking brake
performance because the parking brakes
on hydraulically braked vehicles are not
automatically adjusted and there are a
number of different actuation system
designs. Arvin asked the agency to
consider requiring that parking brake
systems continue to meet a specified
level of performance while the vehicles
are in service.

Based on its review of several parking
brake designs for hydraulically-braked
vehicles with GVWRs greater than 4,536
kilograms (10,000 pounds), NHTSA
believes that adjustment of the friction
components appears to be straight-
forward and inexpensive. NHTSA
believes that drivers and operators
should maintain the parking brake
system with appropriate adjustment and
service. Although NHTSA does not have
the statutory authority to test vehicles in
service for compliance with parking
brake performance, we note that the
Federal Motor Carrier Safety
Administration has jurisdiction over in-
service requirements for large
commercial vehicles.

Arvin commented that the proposed
parking brake systems are not designed
to provide emergency brake (vehicle
stopping capability) service and would
need to be substantially upgraded in
order to provide an emergency brake
function. In response, NHTSA notes that
it is not requiring that the parking brake
system provide an emergency brake

function. At 49 CFR Part 571.3,
“emergency brake” is defined as: a
“mechanism designed to stop a motor
vehicle after a failure of the service
brake system.” The brake performance
standards for hydraulic and electric
brake vehicles, FMVSS Nos. 105 and
135, do not require vehicles to be
equipped with an emergency brake,
primarily because the service brake
system is required to function with a
variety of failed components. The
parking brake system on hydraulically-
braked vehicles has never been required
to provide an emergency brake function.

E. Lead Time

TMA stated that the issue of lead time
before the new requirements would take
effect was not specifically raised in the
NPRM. TMA stated its belief that a one-
year lead time would be adequate.
NHTSA agrees with TMA’s comment
that a one-year lead time would be
adequate. Therefore, this final rule will
take effect one year from the date of
publication of this final rule in the
Federal Register.

IV. Final Rule

For the reasons discussed above,
NHTSA has decided to issue a final rule
amending FMVSS No. 105 by extending
the minimum performance requirements
and associated test procedures for
parking brake systems to all MPVs,
buses and trucks with gross vehicle
weight ratings over 4,536 kilograms.
NHTSA has concluded that it is in the
interest of safety to require all MPVs,
trucks and buses with GVWRs over
4,536 kilograms to have parking brakes
that meet the performance requirements
currently applicable to over 4,536
kilogram school buses.

To remove any ambiguity about the
vehicle types to which FMVSS No. 105
applies, this final rule amends the
application section (S3.) by stating that
the standard applies “to multipurpose
passenger vehicles, trucks, and buses
with a GVWR greater than 3,500
kilograms (7,716 pounds) that are
equipped with hydraulic or electric
brake systems.

Finally, after granting a petition for
rulemaking requesting that NHTSA
update a reference to the Society of
Automotive Engineers’ (SAE)
Recommended Practice for Moving
Barrier Collision Tests, J972 (SAE J972),
NHTSA noted there are no changes to
the description of the rigid moving
barrier in the more recent (May 2000)
version of the document, although the
“Barrier” paragraph has been re-
designated as paragraph 4.3 instead of
paragraph 3.3 in its designation in the

November 1966 version of the
document.

NHTSA noted that the information in
the updated reference is substantively
identical to the information in the
original reference. Therefore, in this
final rule, NHTSA amends S7.19 to
update the reference to the May 2000
version of SAE J972.

Corrections—In a final rule of
September 30, 1997 (62 FR 51064),
NHTSA, among other changes, amended
the title of FMVSS No. 135 from
“Passenger Car Brake Systems” to
“Light Vehicle Brake Systems.” The
amended title accurately reflects the fact
that when the final rule took effect,
FMVSS No. 135 applies not just to
passenger cars, but also to trucks, buses,
and multipurpose passenger vehicles
(MPV) with gross vehicle weight ratings
of (GVWR) of 3,500 kilograms (7,716
pounds) or less. Several years later,
although FMVSS No. 135 now applies
to trucks, buses, and MPVs with GVWRs
of 3,500 kilograms or less, the title of
FMVSS No. 135 in 49 CFR has not yet
been amended. This final rule corrects
the title of FMVSS No. 135 to read
“Light Vehicle Brake Systems.”

This final rule also corrects an error
in the description of the conditions that
may be indicated by illumination of the
brake warning indicator. In the final
rule dated September 5, 1997 (62 FR
46907), amending FMVSSs Nos. 105
and 135 to include electric brake
systems, the agency incorrectly stated in
the first sentence of S5.5.5 Labeling (b)
that: “Vehicles manufactured with a
split service brake system may use a
common brake warning indicator to
indicate two or more of the functions
described in S5.5.1(a) through
S5.5.1(d).” (Emphasis added) This final
rule corrects the first sentence of
S5.5.5(b) to read: “Vehicles
manufactured with a split service brake
system may use a common brake
warning indicator to indicate two or
more of the functions described in
S5.5.1(a) through S5.5.1(g).”

V. Statutory Basis for the Rulemaking

We have issued this final rule
pursuant to our statutory authority.
Under 49 U.S.C. Chapter 301, Motor
Vehicle Safety (49 U.S.C. 30101 et seq.),
the Secretary of Transportation is
responsible for prescribing motor
vehicle safety standards that are
practicable, meet the need for motor
vehicle safety, and are stated in
objective terms. 49 U.S.C. 30111(a).
When prescribing such standards, the
Secretary must consider all relevant,
available motor vehicle safety
information. 49 U.S.C. 30111(b). The
Secretary must also consider whether a
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proposed standard is reasonable,
practicable, and appropriate for the type
of motor vehicle or motor vehicle
equipment for which it is prescribed
and the extent to which the standard
will further the statutory purpose of
reducing traffic accidents and deaths
and injuries resulting from traffic
accidents. Id. Responsibility for
promulgation of Federal motor vehicle
safety standards was subsequently
delegated to NHTSA. 49 U.S.C. 105 and
322; delegation of authority at 49 CFR
1.50.

As a Federal agency, before
promulgating changes to a Federal
motor vehicle safety standard, NHTSA
also has a statutory responsibility to
follow the informal rulemaking
procedures mandated in the
Administrative Procedure Act at 5
U.S.C. 553. Among these requirements
are Federal Register publication of a
general notice of proposed rulemaking,
and giving interested persons an
opportunity to participate in the
rulemaking through submission of
written data, views or arguments. After
consideration of the public comments,
we must incorporate into the rules
adopted, a concise general statement of
the rule’s basis and purpose.

The agency has carefully considered
these statutory requirements in
promulgating this final rule to amend
FMVSS No. 105. As previously
discussed in detail, we have solicited
public comment in an NPRM and have
carefully considered the public
comments before issuing this final rule.
As aresult, we believe that this final
rule reflects consideration of all relevant
available motor vehicle safety
information. Consideration of all these
statutory factors has resulted in the
following decisions in this final rule.

In the NPRM, we proposed to make
FMVSS No. 105 parking brake
requirements applicable to all
“vehicles” over 4,536 kilograms (10,000
pounds). Some commenters questioned
whether the term “vehicles” was
intended to include motorcycles and
trailers. In this final rule, NHTSA stated
that it was its intent to make FMVSS
No. 105 parking brake requirements
applicable only to MPVs, buses and
trucks over 4,536 kilograms (10,000
pounds). Thus, we amended S3., the
applicability section, to make explicit
the standard applies to MPVs, buses and
trucks.

As indicated, we have thoroughly
reviewed the public comments and
amended the final rule to reflect the
comments. In the few instances where
we did not adopt a comment, we
explain why we did not adopt the
comment. In most instances, the

comments addressed matters that were
not raised in the NPRM, and thus were
outside the scope of the rulemaking. We
believe that this final rule, which
extends minimum performance
requirements and associated test
procedures for parking brake systems to
all MPVs, buses and trucks with GVWRs
greater than 4,536 kilograms (10,000
pounds) meets the need for safety.

VI. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This notice was not reviewed under
Executive Order 12866. Further, this
notice was determined not to be
significant within the meaning of the
DOT Regulatory Policies and
Procedures.

In this document, NHTSA extends the
applicability of already existing parking
brake requirements to cover vehicles
previously excluded. As explained
above, comments from heavy vehicle
manufacturers indicate that most, if not
all, of these vehicles are already
manufactured with parking brakes
designed to meet the minimum
performance requirements that the
agency is proposing to apply. For the
remaining vehicles, the agency
estimates the cost of complying with
these requirements to be less than $10
per vehicle. Considering that the total
number of such vehicles that are subject
to the requirements is estimated to be
about 212,000 annually, the agency

estimates that the total annual effect of
this rule is less than $2,120,000.
Accordingly, the agency concludes that
this rule has no significant economic
effects.

The DOT’s regulatory policies and
procedures require the preparation of a
full regulatory evaluation, unless the
agency finds that the impacts of a
rulemaking are so minimal as not to
warrant the preparation of a full
regulatory evaluation. Since public
comments suggest that most, if not all,
of these vehicles are already
manufactured with parking brakes
designed to meet the minimum
performance requirements that the
agency applies in this final rule, the
agency concludes that the impacts of
this rulemaking are minimal. Thus, it
has not prepared a full regulatory
evaluation.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small governmental jurisdictions). The
Small Business Administration’s
regulations at 13 CFR Part 121 define a
small business, in part, as a business
entity “which operates primarily within
the United States.” (13 CFR 121.105(a)).
No regulatory flexibility analysis is
required if the head of an agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

NHTSA has considered the effects of
this rulemaking action under the
Regulatory Flexibility Act. As explained
above, anecdotal evidence from heavy
vehicle manufacturers suggests that
most, if not all, of these vehicles are
already manufactured with parking
brakes designed to meet the minimum
performance requirements that the
agency is applying in this final rule. For
the remaining vehicles, the agency
estimates the cost of complying with
these requirements to be less than $10
per vehicle. Considering that the total
number of such vehicles that are subject
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to the requirements is approximately
212,000 vehicles annually, the agency
estimates that the total annual effect of
this rule to be less than $2,120,000.
Accordingly, I hereby certify that this
final rule will not have a significant
economic impact on a substantial
number of small entities.

C. National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
significant impact on the quality of the
human environment.

D. Executive Order 13132 (Federalism)

Executive Order 13132 requires
NHTSA to develop an accountable
process to ensure ‘‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” The Executive Order
defines “policies that have federalism
implications” to include regulations
that have “substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.”” Under Executive
Order 13132, NHTSA may not issue a
regulation with Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
officials early in the process of
developing the regulation. NHTSA also
may not issue a regulation with
Federalism implications and that
preempts State law unless the agency
consults with State and local officials
early in the process of developing the
regulation.

NHTSA has analyzed this rulemaking
action in accordance with the principles
and criteria set forth in Executive Order
13132. The agency has determined that
this rule will not have sufficient
federalism implications to warrant
consultation with State and local
officials or the preparation of a
federalism summary impact statement.
This rule will not have any substantial
effects on the States, or on the current
Federal-State relationship, or on the
current distribution of power and
responsibilities among the various local
officials.

E. Executive Order 12988 (Civil Justice
Reform)

This final rule will not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the state requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending, or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid Office of
Management and Budget (OMB) control
number. This final rule does not require
any collections of information, or
recordkeeping or retention requirements
as defined by the OMB in 5 CFR Part
1320.

G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs NHTSA to use voluntary
consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs the agency to provide
Congress, through the OMB,
explanations when we decide not to use
available and applicable voluntary
consensus standards.

For this final rule, there are no
voluntary consensus standards available
at this time. However, NHTSA will
consider any such standards if they
become available.

H. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a

written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with base year of
1995). Before promulgating a rule for
which a written statement is needed,
section 205 of the UMRA generally
requires NHTSA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows NHTSA to adopt an alternative
other than the least costly, most cost-
effective or least burdensome alternative
if the agency publishes with the final
rule an explanation why that alternative
was not adopted.

This rule will not result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector of more than $100 million
annually. The estimated cost of
complying with this rule is less than
$10 per vehicle. Considering that the
total number of vehicles to which these
requirements apply is approximately
212,000 vehicles annually, the
estimated aggregate cost of this rule is
less than $2,120,000. Accordingly, the
agency has not prepared an Unfunded
Mandates assessment.

L Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make this
rulemaking easier to understand?

We have solicited comments on the
Plain Language implications of the
NPRM in the Federal Register
document of October 30, 2002 (67 FR
66098) on p. 66101. We received no
comments on the Plain Language issue.



Federal Register/Vol. 70, No. 125/ Thursday, June 30, 2005/Rules and Regulations

37713

J. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 571

Imports, Incorporation by Reference,
Motor vehicle safety, Motor vehicles,
Rubber and rubber products, and Tires.

m In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30166, and 30177; delegation of authority at
49 CFR 1.50.

m 2. Section 571.105 is amended by
revising S3, S5.2, S5.2.3, §7.7.1,
paragraph (b) of S7.7.1.3, and S7.19 to
read as follows:

§571.105 Standard No. 105; Hydraulic and
electric brake systems.

* * * * *

S3. Application. This standard
applies to multi-purpose passenger
vehicles, trucks, and buses with a
GVWR greater than 3,500 kilograms
(7,716 pounds) that are equipped with

hydraulic or electric brake systems.
* * * * *

S5.2  Parking Brake System. Each
vehicle shall be manufactured with a
parking brake system of a friction type
with a solely mechanical means to
retain engagement, which shall under
the conditions of S6, when tested
according to the procedures specified in
S7, meet the requirements specified in

55.2.1, §5.2.2, or 55.2.3 as appropriate,
with the system engaged—

(a) In the case of a vehicle with a
GVWR of 4,536 kilograms (10,000
pounds) or less, with a force applied to
the control not to exceed 125 pounds for
a foot-operated system and 90 pounds
for a hand-operated system; and

(b) In the case of a vehicle with a
GVWR greater than 4,536 kilograms
(10,000 pounds), with a force applied to
the control not to exceed 150 pounds for
a foot-operated system and 125 pounds
for a hand-operated system.

* * * * *

S5.2.3 (a) The parking brake system
on a multipurpose passenger vehicle,
truck or bus (other than a school bus)
with a GVWR of 4,536 kilograms (10,000
pounds) or less shall be capable of
holding the vehicle stationary for 5
minutes, in both forward and reverse
directions, on a 20 percent grade.

(b) The parking brake system on a
multipurpose passenger vehicle, truck,
or bus (including a school bus) with a
GVWR greater than 4,536 kilograms
(10,000 pounds) shall be capable of
holding the vehicle stationary for 5
minutes, in both forward and reverse
directions, on a 20 percent grade.

* * * * *

S7.7.1 Test procedure for
requirements of S5.2.1 and S§5.2.3.
* * * * *

S7.7.1.3 * * *

* * * * *

(b) In the case of a vehicle with a
GVWR greater than 4,536 kilograms
(10,000 pounds) not more than 150
pounds for a foot-operated system, and
not more than 125 pounds for a hand-

operated system.
* * * * *

S7.19 Moving barrier test. (Only for
vehicles that have been tested according
to S7.7.2.) Load the vehicle to GVWR,
release parking brake, and place the
transmission selector control to engage
the parking mechanism. With a moving
barrier as described in paragraph 4.3 of
SAE recommended practice J972

“Moving Barrier Collision Tests,” Nov.
1966 (revised May 2000), impact the
vehicle from the front at 272 mph. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from the Society of
Automotive Engineers, Inc., 400
Commonwealth Drive, Warrendale, PA
15096-0001. Copies may be inspected at
the National Highway Traffic Safety
Administration, Technical Information
Services, 400 Seventh Street, SW., Plaza
Level, Room 403, Washington, DC
20590, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html. Keep the
longitudinal axis of the barrier parallel
with the longitudinal axis of the vehicle.
Repeat the test, impacting the vehicle
from the rear.

Note: The vehicle used for this test need
not be the same vehicle that has been used
for the braking tests.

* * * * *

m 3. Section 571.135 is amended by
revising the section heading, and
revising in S5.5.5(b) the first sentence, to
read as follows:

§571.135 Standard No. 135; Light vehicle
brake systems.
* * * * *

S5.5.5(b) Vehicles manufactured with
a split service brake system may use a
common brake warning indicator to
indicate two or more of the functions
described in S5.5.1(a) through S5.5.1(g).

R

* * * * *

Issued: June 24, 2005.
Jeffrey W. Runge,
Administrator.
[FR Doc. 05-12880 Filed 6—29-05; 8:45 am]|
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AH70

List of Approved Spent Fuel Storage
Casks: VSC—-24 Revision

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations revising the BNG
Fuel Solutions Corporation Ventilated
Storage Cask (VSC-24) System listing
within the “List of approved spent fuel
storage casks” to include Amendment
No. 5 to Certificate of Compliance
Number (CoC No.) 1007. Amendment
No. 5 would change the certificate
holder’s name from Pacific Sierra
Nuclear Associates to BNG Fuel
Solutions Corporation. No changes were
required to be made to the VSC-24 Final
Safety Analysis Report nor its Technical
Specifications.

DATES: Comments on the proposed rule
must be received on or before August 1,
2005.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include the following number
(RIN 3150—-AH?70) in the subject line of
your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
for public inspection. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
personal information such as social
security numbers and birth dates in
your submission.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)

415-1966. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.linl.gov.
Address questions about our rulemaking
Web site to Carol Gallagher (301) 415—
5905; e-mail cag@nrc.gov. Comments
can also be submitted via the Federal
eRulemaking Portal http://
www.regulations.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays (telephone (301) 415—
1966).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on the public computers
at the NRC’s Public Document Room
(PDR), O-1F21, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland. Selected documents,
including comments, can be viewed and
downloaded electronically via the NRC
rulemaking Web site at http://
ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/INRC/ADAMS/
index.html. From this site, the public
can gain entry into the NRC'’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
PDR Reference staff at 1-800-397—-4209,
301-415-4737, or by e-mail to
pdr@nrc.gov. An electronic copy of the
proposed CoC and preliminary safety
evaluation report (SER) can be found
under ADAMS Accession No.
ML050310446.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, telephone (301)
415-6219, e-mail, jmm2@nrc.gov of the
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
For additional information see the

direct final rule published in the final
rules section of this Federal Register.

Procedural Background

This rule is limited to the changes
contained in Amendment 5 to CoC No.
1007 and does not include other aspects
of the VSC-24 System. The NRC is
using the “direct final rule procedure”
to issue this amendment because it
represents a limited and routine change
to an existing CoC that is expected to be
noncontroversial. Adequate protection
of public health and safety continues to
be ensured. The direct final rule will
become effective on September 13,
2005. However, if the NRC receives
significant adverse comments by August
1, 2005, then the NRC will publish a
document that withdraws the direct
final rule and will subsequently address
the comments received, in a final rule.
The NRC will not initiate a second
comment period on this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, in a
substantive response:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the CoC or Technical Specifications.

List of Subjects In 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.
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For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553; the NRC
is proposing to adopt the following
amendments to 10 CFR Part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97—425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2.In § 72.214, Certificate of
Compliance 1007 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.

* * * * *

Certificate Number: 1007.

Initial Certificate Effective Date: May 7,
1993.

Amendment Number 1 Effective Date: May
30, 2000.

Amendment Number 2 Effective Date:
September 5, 2000.

Amendment Number 3 Effective Date: May
21, 2001.

Amendment Number 4 Effective Date:
February 3, 2003.

Amendment Number 5 Effective Date:
September 13, 2005.

SAR Submitted by: BNG Fuel Solutions
Corporation.

SAR Title: Final Safety Analysis Report for
the Ventilated Storage Cask System.

Docket Number: 72-1007.

Certificate Expiration Date: May 7, 2013.

Model Number: VSC-24

* * * * *

Dated at Rockville, Maryland, this 14th day
of June, 2005.

For the Nuclear Regulatory Commission.
Luis A. Reyes,
Executive Director for Operations.
[FR Doc. 05-12888 Filed 6—29-05; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM310; Notice No. 25—-05-07—-
SC]

Special Conditions: Gulfstream
Aerospace Limited Partnership (GALP)
Model G150 Airplane; Windshield
Coating in Lieu of Wipers

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Gulfstream Aerospace
Limited Partnership (GALP) Model
G150 airplane. This airplane will have

a novel or unusual design feature
associated with use of a hydrophobic
coating, rather than windshield wipers,
as the means to maintain a clear portion
of the windshield during precipitation
conditions, as required by the
airworthiness standards for transport
category airplanes. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These proposed
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Comments must be received on
or before August 15, 2005.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attn: Rules Docket
(ANM-113), Docket No. NM310, 1601
Lind Avenue SW., Renton, Washington
98055—4056; or delivered in duplicate to
the Transport Airplane Directorate at
the above address. Comments must be
marked: Docket No. NM310. Comments

may be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: John
McConnell, Airplane and Flight Crew
Interface Branch, ANM-111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98055—-4056;
telephone (425) 227-1365; facsimile
(425) 227-1320, e-mail
john.mcconnell@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions in
light of the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On September 22, 2002, GALP
applied for an amendment to Type
Certificate Number A16NM to include
the new GALP Model G150 airplane.
The GALP Model G150, which is a
derivative of the GALP Model G100
currently approved under Type
Certificate Number A16NM, is intended
to be a nine passenger executive
airplane with a maximum takeoff weight
of 26,000 pounds and a maximum
operating altitude of 45,000 feet.

The GALP Model G150 flightdeck
design incorporates a hydrophobic
coating to provide adequate pilot
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compartment view in the presence of
precipitation. Sole reliance on such a
coating, without windshield wipers,
constitutes a novel or unusual design
feature for which the applicable
airworthiness regulations do not contain
adequate or appropriate safety
standards. Therefore, special conditions
are required that provides the level of
safety equivalent to that established by
the regulations.

Type Certification Basis

Under the provisions of 14 CFR
21.101, GALP must show that the Model
G150 meets the applicable provisions of
the regulations incorporated by
reference in Type Certificate Number
A16NM or the applicable regulations in
effect on the date of application for the
change to the type certificate. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the ““original type
certification basis.” The regulations
incorporated by reference in Type
Certificate Number A16NM are 14 CFR
part 25, effective February 1, 1965,
including Amendments 25-1 through
25-107.

In addition, if the regulations
incorporated by reference do not
provide adequate standards with respect
to the change, the applicant must
comply with certain regulations in effect
on the date of application for the
change. GALP has elected to voluntarily
comply with Amendment 25-108 for
the G150 type certification program.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model G150 because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model G150 must
comply with (1) either the “No
Acoustical Change” provisions of
§21.93(b) or 14 CFR part 36, as
amended by Amendments 36—1 thru
36—24, and (2) either the “No Emission
Change” provisions of § 21.93(c) or 14
CFR part 34, as amended by
Amendments 34—1 through 34-3.

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38 and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel

or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

The GALP Mode G150 will
incorporate the following novel or
unusual design feature: Hydrophobic
windshield coating as the sole means to
maintain a clear portion of the
windshield, during precipitation
conditions, sufficient for both pilots to
have a sufficiently extensive view along
the flight path.

Discussion

Section 25.773(b)(1) requires that both
pilots of a transport category airplane be
provided a means to maintain a
sufficiently clear portion of the
windshield during precipitation
conditions, and that this clear portion of
the windshield must have a sufficiently
extensive view along the flight path.
The regulations require this means to
maintain such an area during
precipitation in heavy rain speeds up to
1.5 Vgr1.

This requirement has existed in
principle since 1953 in Part 4b of the
Civil Air Regulations (CAR). Section
4b.351(b)(1) of CAR 4b required that
“Means shall be provided for
maintaining a sufficient portion of the
windshield clear so that both pilots are
afforded a sufficiently extensive view
along the flight path in all normal flight
attitudes of the airplane. Such means
shall be designed to function under the
following conditions without
continuous attention on the part the
crew: (i) In heavy rain at speeds up to
1.6 Vs, flaps retracted.” Effective
December 26, 1990, Amendment 25-108
changed the criterion for effectiveness of
the means to maintain an area of clear
vision from 1.6 Vs, to 1.5 Vgg; to
accommodate the redefinition of the
reference stall speed as the 1-g stall
speed. As noted in the preamble to the
final rule for that amendment, the 7
percent decrease in the speed value
offsets a corresponding increase in the
reference stall speed associated with the
use of Vgr; rather than Vg;.

The requirement that the means to
maintain a clear area of forward vision
must function at high speeds and high
precipitation rates is based on the use of
windshield wipers as the means to
maintain an adequate area of clear
vision in precipitation conditions. The
requirement in 14 CFR 121.313(b), and
in 14 CFR 125.213(b), to provide “a
windshield wiper or equivalent for each

pilot station” has remained unchanged
since at least 1953.

The effectiveness of windshield
wipers to maintain an area of clear
vision normally degrades as airflow and
precipitation rates increase. It is
assumed that because high speeds and
high precipitation rates represent
limiting conditions for windshield
wipers, they will also be effective at
lower speeds and precipitation levels.
Accordingly, § 25.773(b)(1)(i) does not
require maintenance of a clear area of
forward vision at lower speeds or lower
precipitation rates.

A forced air stream blown over the
windshield has also been used to
maintain an area of clear vision in
precipitation. The limiting conditions
for this technology are comparable to
those for windshield wipers.
Accordingly, introduction of this
technology did not present a need for
special conditions to maintain the level
of safety embodied in the existing
regulations.

Hydrophobic windshield coatings
may depend to some degree on airflow
to maintain a clear vision area. The
heavy rain and high-speed conditions
specified in the current rule do not
necessarily represent the limiting
conditions for this new technology. For
example, airflow over the windshield,
which may be necessary to remove
moisture from the windshield, may not
be adequate to maintain a sufficiently
clear area of the windshield in low
speed flight or during surface
operations. Alternately, airflow over the
windshield may be disturbed during
such critical times as the approach to
land, where the airplane is at a higher
than normal pitch attitude. In these
cases, areas of airflow disturbance or
separation on the windshield could
cause failure to maintain a clear vision
area on the windshield.

In addition to potentially depending
on airflow to function effectively,
hydrophobic coatings may also be
dependent on water droplet size for
effective precipitation removal. For
example, precipitation in the form of a
light mist may not be sufficient for the
coating’s properties to result in
maintaining a clear area of vision.

In summary, the current regulations
identify speed and precipitation rate
requirements that represent limiting
conditions for windshield wipers and
blowers, but not for hydrophobic
coatings, so it is necessary to issue
special conditions to maintain the level
of safety represented by the current
regulations.

These special conditions provide an
appropriate safety standard for the
hydrophobic coating technology as the
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means to maintain a clear area of vision
by requiring it to be effective at low
speeds and precipitation rates as well as
the higher speeds and precipitation
rates identified in the current
regulation. These are the only new or
changed requirements relative to those
in § 25.773(b)(1) at Amendment 25—-108.

Applicability

As discussed above, these special
conditions are applicable to the Model
G150. Should GALP apply at a later date
for a change to the type certificate to
include other type designs incorporating
the same novel or unusual design
feature, the special conditions would
apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for
Gulfstream Aerospace Limited
Partnership (GALP) Model G150
airplane.

Pilot Compartment View—
Hydrophobic Coatings in Lieu of
Windshield Wipers. The airplane must
have a means to maintain a clear portion
of the windshield, during precipitation
conditions, enough for both pilots to
have a sufficiently extensive view along
the flight path in normal flight attitudes
of the airplane. This means must be
designed to function, without
continuous attention on the part of the
crew, in conditions from light misting
precipitation to heavy rain at speeds
from fully stopped in still air, to 1.5
Vsri with lift and drag devices retracted.

Issued in Renton, Washington, on June 21,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-12883 Filed 6—29-05; 8:45 am)]

BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket Nos. PL05-8-000 and RM04—-4-000]

Policy Statement on Creditworthiness
for Interstate Natural Gas Pipelines
and Order Withdrawing Rulemaking
Proceeding

Issued June 16, 2005.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Proposed rule; withdrawal;
policy statement.

SUMMARY: On February 2, 2004, the
Federal Energy Regulatory Commission
(Commission) issued a notice of
proposed rulemaking (NOPR) proposing
to amend its open access regulations
governing capacity release and
standards for business practices and
electronic communications with
interstate natural gas pipelines. The
NOPR proposed to incorporate by
reference ten creditworthiness standards
promulgated by the Wholesale Gas
Quadrant of the North American Energy
Standards Board (NAESB) and adopt
additional regulations related to the
creditworthiness of shippers on
interstate natural gas pipelines. The
Commission adopted the NAESB
creditworthiness standards in Docket
No. RM96-1-026 (70 FR 28204), and is
now issuing a policy statement on
creditworthiness. Therefore, the
proposed rulemaking in Docket No.
RM04-4-000 is withdrawn.

DATES: The withdrawal of the proposed
rulemaking is made on the date of
publication in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
David Faerberg, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202)-502—-8275,
david.faerberg@ferc.gov.

Frank Karabetsos, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202)-502-8133,
frank.karabetsos@ferc.gov.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Pat Wood, III,
Chairman; Nora Mead Brownell, Joseph T.
Kelliher, and Suedeen G. Kelly.

1. The Commission is issuing a policy
statement setting forth its approach to
credit issues relating to transportation
on natural gas pipelines. The policy
statement is intended to provide the

industry with guidance on the
Commission’s policies with respect to
credit and the way in which the
Commission will evaluate future
proceedings involving changes to the
creditworthiness provisions of pipeline
tariffs.

I. Background

2.In 2002, a number of interstate
natural gas pipelines made filings with
the Commission to revise the
creditworthiness provisions in their
tariffs. These pipelines claimed that,
due to increased credit rating
downgrades for many energy
companies, industry attention has
focused on issues relating to a pipeline’s
risk profile and its credit exposure. The
pipelines argued that tariff revisions are
needed to strengthen creditworthiness
provisions and minimize the risk to the
pipeline and its shippers in the event
that a shipper defaults on its
obligations.

3. In September 2002, the
Commission issued orders that began to
examine and investigate issues relating
to a pipeline’s ability to determine the
creditworthiness of its shippers.?
Several parties in these proceedings
requested that the Commission develop
uniform guidelines for pipeline
creditworthiness provisions. The parties
argued that generic guidelines would
reduce the potential burden faced by
customers who otherwise would need to
comply with inconsistent and overly
burdensome credit requirements.

4. The Commission concluded that
developing generic standards for
creditworthiness determination could
be valuable since shippers would be
able to provide the same documents to
every pipeline to obtain capacity. The
Commission encouraged the parties to
initiate the standards development
process at the Wholesale Gas Quadrant
(WGQ) of the North American Energy
Standards Board (NAESB) to see
whether a consensus standard could be
developed for creditworthiness
determinations. In June 2003, NAESB
filed a progress report with the
Commission in Docket No. RM96—1-000
stating that its Wholesale Gas Quadrant
had adopted ten standards relating to
creditworthiness. A number of parties
filed comments with the Commission
after NAESB filed its report.

5. On February 2, 2004, the
Commission issued a Notice of
Proposed Rulemaking (NOPR) in Docket

1See Tennessee Gas Pipeline Co., 100 FERC
161,267 (2002); Northern Natural Gas Co., 100
FERC {61,278 (2002); Natural Gas Pipline Co. of
America, 101 FERC {61,269 (2002).
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No. RM04—-4-000 2 that proposed to
amend the Commission’s open access
regulations governing capacity release
and standards for business practices and
electronic communications with
interstate natural gas pipelines. The
NOPR proposed to incorporate by
reference the ten creditworthiness
standards promulgated by NAESB’s
WGQ and to adopt additional
regulations related to the
creditworthiness of shippers on
interstate natural gas pipelines.? Forty-
two comments were filed in response to
the NOPR.4

II. Discussion

6. The Commission has determined
not to go forward with a final rule on
creditworthiness, but to issue this
policy statement to provide the industry
with guidance as to the Commission’s
credit policies and the way in which the
Commission will examine future
proceedings in which creditworthiness
issues are considered. Since the
issuance of the NOPR, filings by
pipelines to revise their
creditworthiness standards have
declined markedly, and, in general, the
circumstances in the energy industry
that led to concern about shippers’
credit status and their effect on pipeline
risk profiles have improved. Based on
the comments filed in the NOPR and
changes in the financial picture of the
natural gas industry, we conclude that
standardizing the creditworthiness
process beyond the business practices
adopted by NAESB is not necessary at
this time and that creditworthiness
issues that arise in individual filings can
be addressed on a case-by-case basis.
The guidance provided here will assist
the industry in evaluating the issues
that may arise in individual cases.

2 Creditworthiness Standards for Interstate
Natural Gas Pipelines, Notice of Proposed
Rulemaking, 69 FR 8587 (Feb. 25, 2004), FERC
Stats. & Regs., Proposed Regulations 132,573 (Feb.
12, 2004).

30n May 9, 2005, the Commission issued Order
No. 587-S, in which the Commission incorporated
by reference the most recent version, Version 1.7,
of the consensus standards promulgated by the
WGQ of NAESB. 111 FERC { 61,203 (2005). Among
other things, Version 1.7 contains the ten standards
regarding creditworthiness which the Commission
proposed to adopt in its NOPR in Docket No.
RMO04-4-000. The standards include procedures for
the following practices: requesting additional
information for credit evaluation; acknowledging
and responding to requests and receipt of
information; notice regarding creditworthiness and
notice regarding contract termination due to credit-
related issues; forms of communication;
reevaluation of determinations that a Service
Requester is not creditworthy; and awarding
capacity release offers only after a service requester
has been determined to meet the creditworthiness
requirements applicable to all services.

4The commenters and the abbreviations for each
commenter are listed in the Appendix.

A. Shipper Information Provided to the
Pipeline

7. The WGQ Executive Committee
considered, but did not adopt, a
proposed standard which would have
established a uniform set of documents
that shippers would have to provide to
pipelines, distinguishing between the
various customer groups that use
pipeline services. The list of
information under this proposed
standard was as follows:

a. Audited Financial Statements;

b. Annual Report;

c. List of Affiliates, Parent Companies,
and Subsidiaries;

d. Publicly Available Information
from Credit Reports of Credit and Bond
Rating Agencies;

e. Private Credit Ratings, if obtained
by the shipper;

f. Bank References;

g. Trade References;

h. Statement of Legal Composition;

i. Statement of Length of Time
Business has been in Operation;

j- Most recent filed statements with
the Securities and Exchange
Commission (or an equivalent authority)
or such other publicly available
information;

k. For public entities, the most recent
publicly available interim financial
statements, with an attestation by its
Chief Financial Officer, Controller, or
equivalent (CFO) that such statements
constitute a true, correct, and fair
representation of financial condition
prepared in accordance with Generally
Accepted Accounting Principles
(GAAP) or equivalent;

1. For non-public entities, including
those that are state-regulated utilities:

i. The most recent available interim
financial statements, with an attestation
by its CFO that such statements
constitute a true, correct, and fair
representation of financial condition
prepared in accordance with GAAP or
equivalent;

ii. An existing sworn filing, including
the most recent available interim
financial statements and annual
financial reports filed with the
respective regulatory authority, showing
the shipper’s current financial
condition;

m. For state-regulated utility local
distribution companies, documentation
from their respective state regulatory
commission (or an equivalent authority)
of an authorized gas supply cost
recovery mechanism which fully
recovers both gas commodity and
transportation capacity costs and is
afforded regulatory asset accounting
treatment in accordance with GAAP or
equivalent;

n. Such other information as may be
mutually agreed to by the parties;

o. Such other information as the
pipeline may receive approval to
include in its tariff or general terms and
conditions.

In comments, Reliant argues that item
“0”, which makes the list non-
exclusive, would create uncertainty as
to exact requirements and could lead to
discriminatory treatment of shippers.5
Pipelines urge the Commission to

include item “0” in the regulations.®

8. The Commission generally finds
this list to be a reasonable compilation
of information that, in most cases, will
provide pipelines with sufficient data
with which to evaluate shipper credit.
Pipelines may, in appropriate cases,
seek to require additional information,
but they should be able to justify why
the additional data is necessary in the
particular case.

B. Criteria for Determining
Creditworthiness

9. Several shippers recommend in
their comments that the Commission
require that pipelines have defined,
objective criteria in their tariffs that
detail when a customer is
creditworthy.” Pipelines, as well as
some shippers, maintain the
Commission should not establish a
defined set of criteria since pipelines
need to take into account the individual
circumstances and complexities of
shipper relationships.8

10. The Commission’s policy is that
pipelines must establish and use
objective criteria for determining
creditworthiness.® However, the
Commission recognizes that there may
not be a defined set of criteria for
evaluating the circumstances facing
each shipper, and that pipelines need to
take into account the individual
circumstances and complexities of
different shipper relationships in
making their determinations. Pipelines,
however, should promptly inform a
shipper in writing of the reasons for any
determination that the shipper is not
creditworthy, so that the shipper can

5 See Comments of Reliant at 6.

6 See Comments of National Fuel; INGAA; E1
Paso; NiSource; NFGD.

7 See Comments of PGC; Reliant; SEMCO;
Tenaska; AGA; APS/PWEC; EPSA; Calpine.

8 Comments of AGA; NYISO; NRECA; Peoples;
Amerada Hess; Alliance; Northern Natural; Vector;
Dominion; Duke Energy; Kern River; National Fuel;
NiSource; Williston Basin; INGAA; El Paso.

9 See Tennessee Gas Pipeline Co., 102 FERC
61,075 at P 41, order on reh’g, 103 FERC 61,275
at P 40—41 (2003), PG&E Gas Transmission,
Northwest Corp., 103 FERC {61,137 at P 67 (2003).
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evaluate and challenge the
determination.10

C. Collateral Requirements for Non-
Creditworthy Shippers

11. Since Order Nos. 436 and 636, the
Commission’s general policy in order to
ensure that open access service is
reasonably available has been to permit
pipelines to require shippers that fail to
meet the pipeline’s creditworthiness
requirements for pipeline service to put
up collateral equal to three months’
worth of reservation charges.1* The
Commission has viewed a customer’s
on-going credit risk as a business risk of
the pipeline that should be reflected in
its rate of return on equity.12 The
Commission has also recognized that in
cases of new construction, particularly
project-financed pipelines,3 pipelines
and their lenders could require larger
collateral requirements from initial
shippers before committing funds to the
construction project.4

12. In the NOPR, the Commission
requested comment on these policies
and, in particular, requested comment
on whether pipelines should be
permitted to take into account a

10 Tennessee, 102 FERC {61,075 at P 46; 103
FERC 461,275 at P 45.

11 See Florida Gas Transmission Co., 66 FERC
61,140 at 61,261 n.5&6, order vacating prior order,
66 FERC {61,376 at 62,257 (1994); Southern
Natural Gas Co., 62 FERC {61,136 at 61,954 (1993);
Valero Interstate Transmission Co., 62 FERC
161,197 at 62,397 (1993); Texas Eastern
Transmission Corp., 41 FERC {61,373 at 62,017
(1987); Williams Natural Gas Co., 43 FERC {61,227
at 61,596 (1988); Pacific Gas Transmission Co., 40
FERC {61,193 at 61,622 (1987); Tennessee Gas
Pipeline Co., 40 FERC 61,194 at 61,636 (1987);
Natural Gas Pipeline Co. of America, 41 FERC
161,164 at 61,409, n.4 (1987); Northern Natural Gas
Co., 37 FERC 161,272 at 61,822 (1986).

12 See Ozark Gas Transmission Co., 68 FERC
161,032 at 61,107—108 (1994) (business and
financial risk determine where the pipeline should
be placed within the zone of reasonableness);
Williston Basin Interstate Pipeline Co., 67 FERC
61,137 at 61,360 (1994) (‘“‘Bad debts are a risk of
doing business that is compensated through the
pipeline’s rate of return”).

13 Project-financed pipelines are projects in which
the lender secures its loans to the pipeline by the
service agreements negotiated with the contract
shippers. See Kern River Gas Transmission Co., 50
FERC {61,069 at 61,145 (1990).

14 Calpine Energy Services, L.P. v. Southern
Natural Gas Co., 103 FERC {61,273, reh’g denied,
105 FERC {61,033 (2003) (30 months’ worth of
reservation charges found to be reasonable for an
expansion project); North Baja Pipeline, LLC, 102
FERC 61,239 at P 15 (2003) (approving 12 months’
worth of reservation charges as collateral for initial
shippers on new pipeline); Maritimes & Northeast
Pipeline, L.L.C., 87 FERC {61,061 at 61,263 (1999)
(12 months prepayment); Alliance Pipeline L.P., 84
FERC {61,239 at 62,214 (1998); Kern River Gas
Transmission Co., 64 FERC {61,049 at 61,428
(1993) (stringent creditworthiness requirements
required by lenders); Mojave Pipeline Co., 58 FERC
961,097 at 61,352 (1992) (creditworthiness
provisions required by lender); Northern Border
Pipeline Co., 51 FERC {61,261 at 61,769 (1990) (12
months’ worth of collateral for new project).

shipper’s credit status in determining
the amount of collateral to be required
when prospective shippers are bidding
for available capacity. The pipelines
generally maintain that the three
months collateral may not be
sufficient.1® Pipelines and some
shippers 16 support flexibility in setting
collateral requirements based on
contract term, volume, rate, and credit
status. Pipelines also support the
proposal for allowing pipelines to take
into account credit status in
determining collateral requirements
when allocating capacity among
bidders. Most shippers generally
support the three-month period or
less.1” But some shippers support the
proposal for considering
creditworthiness as part of a non-
discriminatory process for determining
net present value when considering bids
for new capacity.18

13. The termination of an existing
shipper’s service is abandonment under
the Natural Gas Act,? and, accordingly,
it is important to ensure that collateral
requirements do not unnecessarily
cause the termination of a shipper’s
service. The collateral requirement
asked of existing shippers whose credit
status has fallen below the pipeline’s
credit standards must be reasonable and
directly related to the risks faced by the
pipeline. In many if not most cases, the
existing shipper is continuing to pay for
service under its contracts even though
its credit status has been lowered, and
that shipper should not be pressed into
default by overly onerous collateral
requirements.

14. For existing shippers under
contract, the Commission generally
finds that its traditional policy of
requiring no more than the equivalent of
three months’ worth of reservation
charges reasonably balances the
shippers’ right to continued service with
the pipelines’ risk. Three months
corresponds to the length of time it
takes a pipeline to terminate a shipper
in default and be in a position to
remarket the capacity. Three months
also is an appropriate measure of the
pipeline’s current remarketing risk. The
amount of collateral advanced by a
shipper under an existing contract does
not directly reduce the current risk
faced by the pipeline. When a shipper’s
credit rating has declined so that it is no

15 See, e.g., Comments of Alliance; Duke Energy;
INGAA; National Fuel; NiSource; Northern Natural;
Texas Gas; El Paso; Vector.

16 See Comments of BP.

17 See Comments of NWIGU; PG&E; PGC; PSEG;
Reliant; SEMCO; Tenaska; APS/PWEC; Calpine.

18 See Comments of BP; ConEd; O&R; Peoples.

19 American Gas Ass’n v. FERC, 912 F.2d 1496,
1516-18 (D.C. Cir., 1990).

longer creditworthy under the pipeline’s
tariff, the pipeline faces a risk no matter
what the collateral requirement. If the
shipper defaults, the pipeline is faced
with remarketing the capacity.
Similarly, if the shipper cannot meet a
higher collateral requirement, and is
terminated for that reason, the pipeline
also would be faced with remarketing
the capacity.20 Further, requiring more
collateral will increase the current risk
of default from a shipper that cannot
provide such expensive collateral.2?

15. The Commission needs to
consider on a case-by-case basis any
pipeline proposal to take into account a
shipper’s credit status in determining
whether more than three months
collateral can be required when
shippers are bidding for available
capacity on the pipeline’s existing
system. In allocating available capacity,
the pipeline is generally permitted to
allocate capacity to the highest valued
bidder.22 A shipper’s credit status may
be a relevant factor in assessing of the
value of its bid as compared with bids
by more creditworthy shippers, and in
determining the amount of collateral
that a non-creditworthy shipper must
provide to have its bid considered on an
equivalent basis.

16. However, the Commission is
concerned that any such proposal not
impede open access as well as
competition and market development by
reducing the pool of potential shippers
that can acquire capacity. Any pipeline
that puts forth such a proposal must
ensure that its method for evaluating
credit status is objective, non-
discriminatory, and results in collateral
requirements that are reasonably related
to the risk posed by the non-
creditworthy shipper. In addition, the
pipeline will need to ensure that its
proposal reasonably reflects risks
associated with contract term or
volumes and may need to apply a
reasonable limit on the amount of
collateral a non-creditworthy shipper

20 Certainly, if the shipper could put up more
collateral, the pipeline would be better protected for
a potential future default, since it would have a
longer period to try to remarket the capacity. But
such a potential future benefit does not change the
current remarketing risk to the pipeline.

21 See PG&E Gas Transmission, Northwest
Corporation, 105 FERC {61,382, at P 18-28 (2003).

22 See Tennessee Gas Pipeline Co., 76 FERC
61,101 at 61,518 (1996) (accepting net present
value formula for allocating capacity), aff’d, Process
Gas Consumers Group v. FERC, 292 F.3d 831 (D.C.
Cir. 2002) (affirming no length of contract cap for
NPV bids); Texas Eastern Transmission Corp., 79
FERGC {61,258 (1997), aff'd on rehearing, 80 FERC
161,270 (1997) (use of net present value to allocate
capacity), aff’d, Municipal Defense Group v. FERC,
170 F.3d 197 (D.C. Cir. 1999) (finding use of NPV
allocation method not unduly discriminatory when
applied to small customers seeking to expand
service).
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would have to provide in order to have
its bid considered equivalent to that of
creditworthy bidders.

17. The Commission will continue its
policy of permitting larger collateral
requirements for construction projects.
For new construction projects, pipelines
need sufficient collateral from non-
creditworthy shippers to ensure, prior to
the investment of significant resources
in the project, that it can protect its
financial commitment to the project. For
mainline projects, the pipeline’s
collateral requirement must reasonably
reflect the risk of the project,
particularly the risk to the pipeline of
remarketing the capacity should the
initial shipper default.23 Because these
risks may vary depending on the
specific project, no predetermined
collateral amount would be appropriate
for all projects. However, the collateral
may not exceed the shipper’s
proportionate share of the project’s cost.

18. Issues relating to collateral for
construction projects should be
determined in the precedent agreements
at the certificate stage, and collateral
requirements for new construction
projects should not ordinarily be
included in the pipeline’s tariff.24 In the
absence of any specified collateral
requirement in the precedent agreement,
the pipeline’s standard creditworthiness
provisions in its tariff would apply once
the facilities go into service.

19. The collateral requirements in the
precedent agreements would apply only
to the initial shippers on the project,
and would continue to apply to these
initial shippers even after the project
goes into service.2® The pipeline also
should reduce the amount of collateral
it holds as the shipper’s contract term is
reduced.26 Once the contractual
obligation is retired, the standard
creditworthiness provisions of the
pipeline’s tariff would apply. In
addition, in the event of a default by an
initial shipper, the pipeline will be
required to reduce the collateral it
retains by mitigating damages.2”

23 See Calpine Energy Services, L.P. v. Southern
Natural Gas Co., 103 FERC {§61,273 at P 31 (2003)
(approving 30 month collateral requirement based
on the risks faced by the pipeline).

24 North Baja Pipeline, LLC, 102 FERC {61,239,
at P 15 (2003).

25 See Northern Natural Gas Co., 103 FERC
161,276, at P 17.

26 See Natural Gas Pipeline Co. of America, 102
FERC {61,355 at P 80-85; PG&E Northwest Corp.,
103 FERC 161,137 at P 33, n.18, order on rehearing,
105 FERC {61,382 at P 64 (2003).

27 One method of mitigation would be for the
pipeline to determine its damages by taking the
difference between the highest net present value bid
for the capacity and the net present value of the
remaining terms of the shipper’s contract. The
pipeline could then retain as much of the collateral
as necessary to cover the damages. Pipelines could

20. For lateral line construction,28
consistent with the Commission’s
current policy, the Commission will
allow pipelines to require collateral up
to the full cost of the project.29 Unlike
mainline projects, lateral lines are built
to connect one or perhaps a few
shippers, and the facilities may not be
of significant use to other potential
shippers. The likelihood of the pipeline
remarketing that capacity in the event of
a default by the shipper, therefore, is far
less than for mainline construction.
Because lateral line construction
policies are part of a pipeline’s tariff,
collateral requirements for such projects
should be included in the pipeline’s
tariff.

D. Forms of Security

21. Pipelines should accept
reasonable forms of security. Such
security could include cash deposits,
letters of credit, surety bonds, parental
guarantees, security in gas reserves, gas
in storage, contracts or asset liens. A
pipeline must not unreasonably
discriminate in the forms of security it
determines to accept from customers.

22. The Commission has held that a
pipeline must provide its shippers with
the opportunity to earn interest on
collateral either by paying the interest
itself, or giving the shipper the option
to designate an escrow account to which
the pipeline may gain access to
payments for services provided, if
needed.30 Under either option, the
shipper could retrieve any interest that
accrued on the principal amount. If a
pipeline holds the collateral, the
applicable interest rate will be at least
the same rate that the pipeline earns.31
Moreover, in such situations, the
Commission will require that the
pipeline be responsible for any expenses
related to the maintenance of this
escrow account.

E. Suspension and Termination of
Service

23. Termination of service is an
abandonment of service, and the
Commission’s regulations, therefore,
require a pipeline to provide 30 days

also develop alternative measures for determining
mitigation.

28 A lateral line includes facilities as defined in
18 CFR 154.109(b) and 18 CFR 157.202 (2003).

29 See Natural Gas Pipeline Co. of America, 102
FERC {61,355 at P 80-85 (2003) (allowing pipeline
to request security in an amount up to the cost of
the new facilities from its customers prior to
commencing construction of new interconnecting
facilities). See also Panhandle Eastern Pipe Line
Co., 91 FERC {61,037 at 61,141 (2000).

30 Tennessee Gas Pipeline Co., 102 FERC {61,075
at P 38 (2003).

31 The pipeline will have the option, but is not
required to, pay a higher interest rate if it chooses.

notice to the Commission prior to
terminating service.32 This notice
ensures that the Commission has the
opportunity to determine if termination
is in the public convenience and a
necessity.33

24. The Commission allows pipelines
to suspend service on shorter notice
than termination, since it allows the
pipeline to protect itself against
potential losses arising from the
continuation of service to a non-
creditworthy shipper, such as the
incurrence of large imbalances that may
be extinguished in bankruptcy.
Pipelines that suspend service are
making an election of remedies: they are
determining that the risks of continued
service outweigh the potential
collection of reservation or other
charges during the time of the
suspension. Since the pipeline is
making an election to suspend and is
not providing the service required under
the contract during suspension, the
Commission has not permitted pipelines
to impose reservation charges during the
period of suspension.34 At the same
time, the Commission does not permit a
suspended shipper to release or recall
capacity.3® This permits the pipeline to
resell the capacity as interruptible or
short-term firm.

25. The Commission recognizes that
when a pipeline suspends a firm
shipper’s contract, it is still providing
some value to the shipper by reserving
the capacity for the shipper’s use.36
Pipelines may propose some lesser
charge to reflect the value of reserving
the capacity for a short period of time.
Such a filing, however, must address the
shipper’s ability to release capacity or
otherwise share in the pipeline’s
generation of revenue from the use of
the capacity for which the shipper is
paying.

26. Some of the pipelines contend
that the Commission’s suspension
policy may result in pipeline’s more
quickly seeking to terminate service

32 See 18 CFR 154.602 (2003) (requiring 30 days
of advance notice to the customer and the
Commission prior to contract termination).

33 Northern Natural Gas Co., 103 FERC {61,276,
at P 51 (2003).

34 The Commission has not wanted to create an
incentive for pipelines to suspend service by
making this a more attractive alternative than
contract termination.

35 Trailblazer Pipeline Co., 103 FERC {61,225, at
P 53 (2003).

36In Tennessee Gas Pipeline Co. v. FERC, 400
F.3d 23 (D.C. Cir. 2005), the court affirmed the
Commission’s policy of not permitting a pipeline to
recover full reservation charges during suspension.
The court noted that the Commission had not yet
considered whether the pipeline should be able to
impose a lesser charge during suspension and left
such an issue to the Commission when a case is
properly filed.



Federal Register/Vol. 70, No. 125/ Thursday, June 30, 2005/Proposed Rules

37721

rather than working with shippers to
overcome financial difficulties.3” The
Commission’s policy on suspensions
and termination goes only to unilateral
decisions by the pipelines to terminate
or suspend service. The Commission
encourages pipelines and shippers to
mutually negotiate suspension or other
provisions to apply during the period
when the shipper is trying to work out
financial issues.

27. The Commission has required that
pipelines provide shippers that have
become non-creditworthy with a
reasonable period of time to obtain the
requisite collateral, taking into account
the amount of money that may be
involved and that the shipper may be
faced with requests from multiple
pipelines to provide collateral. The
Commission, for instance, found
proposals to require shippers to provide
the total amount of collateral required
within five days to be unreasonably
short.38

28. The Commission has developed a
timeline that applies to suspension and
termination procedures that it finds
reasonable,39 although pipelines may
seek to justify alternative proposals.
Under this timeline, when a shipper is
no longer creditworthy, the pipeline
may not terminate or suspend the
shipper’s service without providing the
shipper with an opportunity to satisfy
the collateral requirements. In this
circumstance, the shipper must be given
at least five business days within which
to provide advance payment for one
month’s service, and must satisfy the
collateral requirements within 30 days.
This procedure would allow the shipper
to have at least 30 days to provide the
next three months of security for
service. If the shipper fails to provide
the required security within these time
periods, the pipeline may suspend
service immediately. Further, the
pipeline may provide simultaneous
written notice that it will terminate
service in 30 days if the shipper fails to
provide security. After a shipper either
defaults or fails to provide the required
collateral, pipelines would need to
provide the shipper and the
Commission with 30 days notice prior
to terminating the shipper’s contract.

37 See Comments of INGAA; NiSource.

38 Northern Natural Gas Co., 102 FERC {61,076,
at P 49 (2003); Tennessee Gas Pipeline Co., 102
FERC {61,075 at P 18 (2003).

39 See Northern Natural Gas Co., 102 FERC
161,076, at P 49 (2003); Tennessee Gas Pipeline
Co., 102 FERC {61,075 at P 18 (2003); Natural Gas
Pipeline Co. of America, 102 FERC 61,355 at P 52
(2003); Gulf South Pipeline Co., LP, 103 FERC
161,129 at P 49-52 (2003).

F. Capacity Release

29. The Commission will clarify its
policies relating to creditworthiness and
capacity release in two areas:
creditworthiness requirements for
replacement shippers; and rights of
releasing and replacement shippers
upon contract termination or
suspension.

1. Creditworthiness Requirements for
Replacement Shippers

30. Since Order No. 636, the
Commission has held that in capacity
release situations, both the releasing and
replacement shippers must satisfy a
pipeline’s creditworthiness
requirements.%® The Commission
further found that releasing shippers
could not establish creditworthiness
provisions for released capacity
different from those in the pipeline’s
tariff.41 As the Commission explained,
the same criteria should be applied to
released capacity and pipeline capacity
in order to ensure that all capacity,
including released capacity, is available
on an open access, non-discriminatory
basis to all shippers.42

31. Most commenters favor the
continuation of the Commission’s
current policy, although EPSA
maintains that the releasing shipper
should be permitted to set lower
collateral requirements than the
pipeline’s requirements. Since the
replacement shipper has obligations to
the pipeline (usage charges, penalties,
imbalance cash outs, etc.) that are not
covered by the releasing shipper’s
underlying contract, the pipeline does

40 See Pipeline Service Obligations and Revisions
to Regulations Governing Self-Implementing
Transportation; and Regulation of Natural Gas
Pipelines After Partial Wellhead Decontrol, Order
No. 636—A, FERC Statutes and Regulations,
Regulations Preambles, January 1991-June 1996
30,950 at 30,588 (1992). Under the capacity
release regulations, 18 CFR § 284.8(f) (2003), the
releasing shipper remains obligated under its
contract to the pipeline, and must, therefore, satisfy
the creditworthiness and other obligations
associated with that contract, regardless of how
many subordinate releases take place. For example,
even if a replacement shipper is creditworthy, it
may default and the releasing shipper would be
responsible for payment. Moreover, given the
ability of releasing shippers to recall and segment
releases, both the releasing and replacement
shippers need to be creditworthy to ensure their
respective obligations.

41 See El Paso Natural Gas Co., 61 FERC 61,333
at 62,299 (1992); Panhandle Eastern Pipe Line Co.,
61 FERC {61,357 at 62,417 (1992); Texas Eastern
Transmission Corp., 62 FERC 461,015 at 61,098
(1993); CNG Transmission Corp., 64 FERC 61,303
at 63,225 (1993).

42 See Tennessee Gas Pipeline Co., 102 FERC
161,075 at P 62 (2003) (a releasing shipper cannot
impose creditworthiness conditions on a
replacement shipper that are different from the
creditworthiness conditions imposed by the
pipeline.)

have a legitimate independent interest
in assuring sufficient creditworthiness
(or collateral) to cover the replacement
shipper’s obligations. The Commission,
therefore, would not require a pipeline
to permit a releasing shipper to establish
a lesser collateral requirement.
However, a pipeline can propose a tariff
change to permit a releasing shipper to
establish a lower collateral requirement.

2. Termination and Suspension

32. Pipelines will be permitted to
terminate a release of capacity to the
replacement shipper if the releasing
shipper’s service agreement is
terminated, provided that the pipeline
provides the replacement shipper with
an opportunity to continue receiving
service if it agrees to pay, for the
remaining term of the replacement
shipper’s contract, the lesser of: (1) The
releasing shipper’s contract rate; (2) the
maximum tariff rate applicable to the
releasing shipper’s capacity; or (3) some
other rate that is acceptable to the
pipeline.43

33. This policy establishes a
reasonable balance between the pipeline
and replacement shippers in the event
a releasing shipper’s contract is
terminated. Although the replacement
shipper has a contract with the pipeline,
the releasing shipper, not the pipeline,
has established the rate for the release.
Under a release transaction, the contract
of the releasing shipper serves to
guarantee that the pipeline receives the
original contract price for the capacity.
Once the releasing shipper’s contract
has been terminated, the pipeline may
no longer wish to continue service to
the replacement shipper at a lower rate,
and should have the opportunity to
remarket the capacity to obtain a higher
rate.4¢ On the other hand, the
replacement shipper also has an
investment in the use of the capacity,
and should, therefore, have first call on
retaining the capacity if it is willing to
provide the pipeline with the same

43 Tenaska Marketing Ventures v. Northern
Border Pipeline Co., 99 FERC {61,182 (2002). See
Texas Eastern Transmission, L.P., 101 FERC
61,071 at P 6 (2002); Trailblazer Pipeline Co., 101
FERC {61,405 at P 32 (2002); Northern Border
Pipeline Co., 100 FERC {61,125 (2002); Natural Gas
Pipeline Co. of America, 100 FERC {61,269 at P 7—
19 (2002); Canyon Creek Compression Co., 100
FERC {61,283 (2002); Kinder Morgan Interstate Gas
Transmission LLC, 100 FERC {61,366 (2002).

44 The pipeline is not required to terminate the
replacement shipper’s contract. It could decide to
continue to provide service under that contract at
the rate prescribed in the release. In that event, the
replacement shipper would not have the right to
terminate its contractual obligation since it is
receiving the full service for which it contracted.
See Tenaska Marketing Ventures v. Northern Border
Pipeline Co., 99 FERC {61,182 (2002) (replacement
shipper could not cancel release contract upon
bankruptcy of releasing shipper).
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revenue as the releasing shipper. Under
this policy, the replacement shipper is
given the opportunity to retain the
capacity by paying the releasing
shipper’s contract rate or the maximum
rate for the remaining term of the
contract.

34. With respect to segmented
releases, the Commission will apply the
same general policy. A replacement
shipper will have the right to continue
service if it agrees to take the full
contract path of the releasing shipper at
the rate paid by the releasing shipper.
The Commission will not require the
pipeline to permit the replacement
shipper under a segmented release to
retain its geographic segment of
capacity. The pipeline did not negotiate
the release of the segment and should
not be held to that segmented release

agreement once the releasing shipper’s
contract terminates. The replacement
shipper in that instance should be
required to pay for the full capacity path
of the defaulted shipper at the lower of
the rate the defaulted shipper paid or
the maximum rate applicable to the
defaulted shipper’s full capacity path.45
In the case of multiple replacement
shippers with geographically segmented
releases, a pipeline would have to
propose a reasonable method of
allocating capacity among them if they
each matched the full rate under the
releasing shipper’s contract.46

35. AGA requests that upon
suspension of a replacement shipper’s
contract, the capacity will revert to the
releasing shipper. The Commission
agrees that capacity will revert to the
releasing shipper upon the suspension

or termination of the replacement
shipper, since the releasing shipper
remains liable for reservation charges
under its contract with the pipeline
even if the replacement shipper’s
service is suspended, and the releasing
shipper will no longer be receiving
credits during the time the replacement
shipper is suspended.4” In addition, the
releasing shipper also can reserve recall
rights that will permit it to recall
capacity.48

The Commission orders:

The Notice of Proposed Rulemaking
in this docket is withdrawn.
By the Commission. Commissioner

Brownell dissenting with a separate
statement attached.

Magalie R. Salas,
Secretary.

COMMENTS FILED IN RESPONSE TO THE NOPR ON CREDITWORTHINESS STANDARDS FOR INTERSTATE NATURAL GAS

PIPELINES IN DOCKET NO. RM04—-4-000

Commenter Abbreviation

AllIANCE PIPEIINE LLP .. h ettt h ettt e e a et et e e h et e bt e ea et et et e bt e bt e eab e e sae e et e e asneeneenaneennes Alliance.
AMErada HESS COIPOTALION .......oitiiiieiiitieie ittt ettt a et b et bt et e eb e e st e eh e e s e e bt ea s e st e s e et e eh e et e nae et e naeennenbeensenneennenne Amerada Hess.
AMETICAN GAS ASSOCIATION .....uiiiiiiiiieit ettt et bt ettt eehe e e h e e e ae e e bt e e bt e be e e ab e e saeeeabeeeas e e beeeaneeebeenareenaneeas AGA.
American PUbIiC Gas ASSOCIALION .........uiiiiiiiiiiieie ettt b et eae e e bt e bt e e bt saeeete e e st e bt e ean e e s aeenreenareeas APGA.
Aquila, InC. d/b/a AQUIlE NEIWOTKS ....ccuiiiiiiiii ittt a et bt e b et esae e et e e et e bt e e an e e naeeereenaneeas Aquila.
Arizona Public Service Company and Pinnacle West Energy Corporation ...........cocceoiieeiiiieiineese e APS/PWEC.
BP America Production Company and BP Energy COMPEaNY ..........couiiiiiiiiiiiiie ettt BP.
Calpine Corporation Calpine.
CenterPoint Energy Gas Transmission Company and CenterPoint Energy—Mississippi River Transmission Corporation | CEGT/MRT.
Consolidated Edison Company of New York, Inc. and Orange and Rockland Utilities, INC ..........cccceeiiiiiiiiiiniieniccees ConEd/O&R.
DOMINION RESOUICES, INC ...cceoiiiiiiiiieieeeieeeeeeeeeee ettt eeeeeee et e e e e e e e aa—eaa—saaa s aasaaaasaaassasaansaannannnnnnnnannnssnssassaaasaassaassaasseaseeaseananees Dominion.
Duke Energy Gas Transmission Corporation . Duke Energy.
El Paso Corporation’s Pipeline Group ............ El Paso.
Electric POWEr SUPPIY ASSOCIALION .......cciiiiitirieitiiei ettt ettt ettt b et sa e st e bt s e e b e eb e e b e e be e benae e b e nae et e nneennens EPSA.
EnCana Marketing (USA) INC .....eeiiiiiieeiie ettt ettt ettt b ettt s bt e et e e b e e e bt e sae e et e e se s e e bt e s it e e nbeenneenaneeas EnCana.
Energy America LLC and Direct Energy Marketing, INC .......ooiiiiiiiiiiiiiie ettt Direct Energy.
Gulf South Pipeline COMPANY, LP ... .ottt sa e et e e e h et bt e sae e e be e nar e e abeeesbeesanenneenene Gulf South.
Interstate Natural Gas ASSOCIAtION Of AMEIICA .......ciiiiiiiiiii ettt ettt ettt e bt et enae e nreenane e INGAA.
Kern River Gas TranSmiSSION COMPANY ......cc.iiiueiiuiiiieeriieatee st ateesaseerteeasseeaseesaee e st ee e st e saeeeaseesaseabeeaaeeeaseesaeeeaseeenneeaneeenneas Kern River.
KeySpan DeliVEry COMPANIES .......ooiiiiiiiiiiet ettt ettt e sttt e s ae e e she e sate e s e e ea bt e eaeeeab e e saeeeabeeahe e e bt e saeeebeeenbeenneeenneas KeySpan.
Memphis Light, Gas and Water DiVISION ..........c.cueoiiiiitiiiie ittt ettt e bt esae et esate e bt e aab e e saeesaeeesbeeenbeesaeeenneas MLGW.
National Fuel Gas Distribution COrPOIatiON ...........couiiiieiiiiiiieiie ettt e et e sae et esaee e beesseeesbeesaeeeaseesnbeesaeeenneas NFGD.
National Fuel Gas SUPPIY COIPOTAtION .........cciiiiririeriirieie ettt ettt sr e e sre s e e s nesseenreeseenneseeenenneennen National Fuel.
National Rural Electric Cooperative ASSOCIAtION .........cociiiiiiiiiiieii ettt nn e e NRECA.
New York Independent System OPErator, INC ........ooeoiiiiiiiiiei ettt bttt sr et r e n e re e enes NYISO.
NISOUICE, INC ittt et e e ettt e e ettt e e ettt e e et eeeeeaseeeaaaseeeaaseeeaasseeeeasseeeansseeaanseeeeansesessseaessseessnnseesanseeesnns NiSource.
Northern Municipal Distributors Group and Midwest Region Gas Task Force Association ...........cccccccevviivieniiniecnneenen. NMDG/MRGTF.
Northern Natural Gas COMPANY .....c..uiiiiiiiiiiiieiit ettt ettt et e e e et e e bt e st e et e e ea bt e eb e e et e e sae e eb e e ebs e e bt e sareebeenaneenneeeaneen Northern Natural.
Northwest Industrial Gas Users ..... NWIGU.
Pacific Gas and Electric Company PG&E.
Peoples Gas Light and Coke Company, North Shore Gas Company and Peoples Energy Wholesale Marketing, LLC ... | Peoples.
Process Gas Consumers Group, American Forest & Paper Association, American Iron and Steel Institute, Georgia In- | PGC.

dustrial Group, Industrial Gas Users of Florida and Florida Industrial Gas Users.
PSEG Energy Resources & Trade LLC ... e e e PSEG.
Public Service Commission of the State of NEW YOTIK ......c.c.ooiiiiiiiii et New York.
RElIANT RESOUICES, INC ...veeiiiiiieiiiieeee ettt e e e e ettt e e e e e e e eab et e eeeeseseastaeeeaeeeeasasseeeeeeesassbaseeeaesaasssseeeeeessnnssssseeeeeasnnes Reliant.
SEMCO Energy Gas COMPANY .....c.ccuiouiiiiieeiieeeesieee sttt st s seesme e s e e s se e aesae e s e ss e e e e er e e e e seeeeesaeemeesreesnesreeneesneennenns SEMCO.
Sempra Energy Global Enterprises and Sempra Energy International .............ccoiiiiiiiiiiiiiinieeeeee e Sempra.
Steuben Gas StOrage COMPEANY .......cc.eoiiiiiuiiiieeiee ettt et e eteeste e st e saeeebeesase e bt e easeesaeeeabeeasseeseeaaeeebeesaseaabeeanbeesaeesareenane Steuben.
Tenaska Marketing VENTUIES ........ooiiiiiiiiiiiee ettt et e et e e e bt e e e e s et e e eate e e e eaee e e e nee e e e nr e e e aaneeesnneeesnneeeannnes Tenaska.
Texas Gas TranSMISSION, LLC ......oooi ettt e e e e et e e e e e st eeeeeeeeaaaaseeeeeeeseasbaseeeeeseassssseeeeeeesansssneeesenannees Texas Gas.
[V L=Toy (o] gl o= T 1= PO OP PP UPPRPRTPPI Vector.

45 National Fuel Gas Supply Corp., 101 FERC
161,063 at P12 (2002).

46 In the event of such multiple bids by
replacement shippers, regardless of the allocation

method used by the pipeline, the shippers should

be able to replicate their geographically segmented
capacity by releasing segments of capacity to each

other.

47 See Tennessee Gas Pipeline Co., 103 FERC
161,275, at P 99 (2003).
48]d. at P 74.
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COMMENTS FILED IN RESPONSE TO THE NOPR ON CREDITWORTHINESS STANDARDS FOR INTERSTATE NATURAL GAS
PIPELINES IN DOCKET NO. RM04—4-000—Continued

Commenter

Abbreviation

Williston Basin Interstate Pipeline COMPEANY .....c..eioiiiiiiiiieieiesiese et sr e e s e sreenesreesnenneennenne

Williston Basin.

Nora Mead Brownell, Commissioner
dissenting:

I have previously expressed my conviction
that establishing mandatory creditworthiness
principles will promote consistent practices
across markets and service providers and
provide customers with an objective and
transparent creditworthiness evaluation.
Such an approach would lessen the
opportunity for applying these provisions in
an unduly discriminatory manner. Therefore,
I cannot support the majority’s decision to
issue mere guidance, as opposed to a binding
final rule.

The majority concludes that standardizing
the creditworthiness process beyond the
business practices adopted by NAESB is not
necessary. Unfortunately, the NAESB
business practices provide only the scantest
of customer protections, for example,
requiring a pipeline to state the reason it is
requesting credit evaluation information from
existing shippers and to acknowledge receipt
of that requested information.? Further,
comments from all segments of the
transportation market that use interstate
pipeline services generally support the
issuance of a final rule. The Electric Power
Supply Association asserts that electric
generators need consistent credit terms to
facilitate infrastructure investment.2 The
associations for local utilities argue that the
proposed regulations reflect a balanced
approach in providing the pipelines with
protection against the risks of non-
creditworthy shippers while at the same time
assuring that pipelines can not impose
unreasonable burdens on the shippers.3
Peoples Gas Light and Coke Company and
EnCana Marketing (USA) Inc. point out that
the proposed regulations reflect
Commission’s credit policy as it has evolved
in several individual proceedings and declare
that at this point it is appropriate to codify
that policy and apply it to all pipelines.# The
Northwest Industrial Gas Users argue that,
without consistent credit requirements, their
ability to purchase unbundled service
through interstate pipelines could be
restricted.® The Process Gas Consumers
Group, the American Forest & Paper
Association, the American Iron and Steel
Institute, the Georgia Industrial Group, the
Industrial Gas Users of Florida and the
Florida Industrial Gas Users (Industrials)
support the overwhelming majority of the
proposed regulations as a fair balance

1 See Order No. 587-S, 111 FERC {61,203 (2005).

2 See Comments of Electric Power Supply
Association at 2-3.

3 See Comments of American Gas Association at
1-2 and American Public Gas Association at 1.

4See Comments of Peoples Gas Light and Coke
Company at 3 and EnCana Marketing (USA) Inc. at
3.

5 See Comments of The Northwest Industrial Gas
Users at 2.

between the needs of the pipelines and their
shippers.® Finally, even the New York
Independent System Operator acknowledges
that standardization is generally beneficial
and suggests that a comprehensive credit
program can serve as a rational, workable
model for the electric industry.”

The majority concludes that
creditworthiness issues should be addressed
on a case-by-case basis. This conclusion
seems premised on the fear that mandatory
principles will lead to institutionalizing a
“one-size-fits-all”” approach. Let me be clear,
I agree that such an approach is hazardous
and I would not support it. What I am saying
is that creditworthy provisions need to be
more systematic, transparent, and non-
discriminatory with sufficient flexibility to
adapt to specific situations but with customer
safeguards such as written explanations.
Promulgation of a final rule would have
accomplished the goal of providing objective
credit principles in every pipeline tariff
while retaining the necessary flexibility to
adapt to particular situations.

Commenters from all segments of the
interstate transportation market supported
the rulemaking approach and, I believe, the
market would have been better served had
we promulgated a final rule. As I stated in
my dissent to the policy statement on electric
creditworthiness,® the non-binding effect of
this policy statement seems to result in a
known problem still wanting a remedy, and
therefore, I dissent.

Nora Mead Brownell.
[FR Doc. 05-12874 Filed 6—29-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 19
RIN 2900-AL97
Board of Veterans’ Appeals:

Clarification of a Notice of
Disagreement

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
regulations governing appeals to the
Board of Veterans’ Appeals (Board) to
clarify the actions an agency of original

6 See Comments of Industrials at 1 and 4-6.

7 See Comments New York Independent System
Operator at 4.

8 Policy Statement on Electric Creditworthiness,
109 FERC {61,186 (2004).

jurisdiction must take to determine
whether a written communication from
a claimant that is ambiguous in its
purpose is intended to be a Notice of
Disagreement with an adverse claims
decision.

DATES: Comments must be received on
or before August 29, 2005.

ADDRESSES: Written comments may be
submitted by: mail or hand-delivery to
Director, Regulations Management
(00REG1), Department of Veterans
Affairs, 810 Vermont Ave., NW., Room
1068, Washington, DC 20420; fax to
(202) 273-9026; e-mail to
VAregulations@mail.va.gov; or, through
http://www.regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AL97.” All
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday (except holidays). Please call
(202) 273-9515 for an appointment.
FOR FURTHER INFORMATION CONTACT:
Steven L. Keller, Senior Deputy Vice
Chairman, Board of Veterans’ Appeals
(012), Department of Veterans Affairs,
810 Vermont Avenue, NW.,
Washington, DC 20420 (202—-565-5978).
SUPPLEMENTARY INFORMATION: The Board
is the component of VA that decides
appeals from denials of claims for
veterans’ benefits rendered by VA
agencies of original jurisdiction. The
Board is under the administrative
control and supervision of a Chairman
directly responsible to the Secretary of
Veterans Affairs. 38 U.S.C. 7101.

An agency of original jurisdiction
(AQJ) makes the initial decision on a
claim for VA benefits. An AQJ is
typically one of VA’s 57 regional offices
in the case of benefits administered by
the Veterans Benefits Administration
(VBA), or a VA Medical Center in the
case of benefits administered by the
Veterans Health Administration (VHA).
A claimant who wishes to appeal the
AOJ’s decision to the Board must file a
timely Notice of Disagreement (NOD)
with the AOJ that decided the claim. We
propose an amendment to the rules
governing NODs to clarify the actions an
AQJ must take to determine whether a
written communication received from a
claimant, which is ambiguous in its
purpose, is intended to be an NOD.
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When a claimant files a written
communication that meets the
requirements of 38 CFR 20.201, that
communication is an NOD. The AQ]J
must respond to the NOD by reviewing
the claim and determining whether
additional development of the evidence
to substantiate the claim is warranted. If
the AQJ cannot grant the claim after this
review and development process, it
issues a Statement of the Case (SOC) to
the claimant, identifying and
summarizing the evidence pertinent to
the decision on the issue(s) with which
the claimant has expressed
disagreement. The SOC also provides
the claimant with a citation to the laws
and regulations that govern the decision
made on the claim, and explains how
those laws were applied to the facts of
the claim. See 38 U.S.C. 7105(d)(1). The
SOC is issued to assist the claimant in
preparing his or her substantive appeal.
See 38 CFR 19.29.

On occasion, an AQJ receives from a
claimant a written statement that is
unclear as to whether the claimant seeks
to initiate an appeal from an adverse
AQJ decision, or only a portion of an
adverse AQ]J decision, or one of several
AOQJ decisions. Difficulty in interpreting
a document is particularly likely to
occur when the AOJ has denied
multiple claims in one decision
document. Currently, 38 CFR 19.26
requires the AOJ to contact a claimant
to request clarification if an NOD “is
received following a multiple-issue
determination and it is not clear which
issue, or issues, the claimant desires to
appeal.” We propose to amend 38 CFR
19.26 to require the AQ]J to contact the
claimant if the AQJ is uncertain as to
whether the claimant intends to initiate
the appellate process by the submission
of a document which is not clear as to
this intent on its face.

We propose to designate the first
sentence of current § 19.26 as §19.26(a),
and to reorganize and rewrite the
remaining sentences as separate
paragraphs in order to distinguish the
different elements of the regulation.

We propose to restate the second
sentence of current § 19.26 with
additional explanation, and designate it
as §19.26(b). In this paragraph (b), we
propose to state that if the AOJ receives
a written communication from a
claimant that leaves the AOJ uncertain
as to whether the claimant intends to
initiate the appellate process, or as to
which of multiple adverse
determinations the claimant wishes to
appeal, the AOJ must contact the
claimant, and the claimant’s
representative, if any, to request
clarification. The AQOJ would also
inform the claimant that VA will not

consider the unclear communication to
be an NOD unless the claimant timely
responds as described in § 19.26(c).
Proposed § 19.26(b) would apply in
cases where the AQJ has denied one
claim, and where the AOJ has made
“multiple-issue determination[s],”
whereas the current rule applies only in
the latter case.

With regard to the “multiple-issue
determination([s]” current rule, § 19.26
states that “clarification sufficient to
identify the issue, or issues, being
appealed should be requested.” We
propose to change “should” to “will,”
in order to emphasize the mandatory
nature of the duty. We propose to state
in paragraph (b) that VA will inform the
claimant that if the claimant does not
respond to the request for clarification
within the time period described in
§19.26(c), the communication from the
claimant will not be considered to be an
NOD as to any adverse decision for
which clarification was requested but
not obtained.

We propose to establish a limit to the
period of time in which the claimant
may respond to a request for
clarification. Paragraph (c) would
require the claimant to respond, either
orally or in writing, to the AOJ’s request
for clarification within the later of the
following two dates: (1) 60 days after the
date of mailing of the AOJ’s request for
clarification, or (2) one year after the
date of mailing of notice of the adverse
decision being appealed (60 days for
simultaneously contested claims).
Under 38 U.S.C. 7105(b)(1) claimants
have one year to initiate an appeal (in
all but simultaneously contested claims)
after the AQJ issues an initial adverse
decision. Thus, the time limit that we
propose would not abridge the statutory
period for initiating an appeal.
Moreover, by allowing a response to be
alternatively filed within 60 days after
the date the AOJ requests clarification,
or within one year after the date of
mailing of notice of the adverse decision
being appealed, we have provided the
claimant with a reasonable period in
which to respond in the event VA
requests clarification either within the
last 60 days of the one-year appeal
period, or later. We believe that 60 days
is a reasonable time frame in which to
expect the claimant to respond.

Because there can only be one valid
NOD, the written communication from
the claimant that prompts the AOJ to
request clarification will be considered
to be a valid NOD if the claimant
subsequently provides the requested
clarification. See Hamilton v. Brown, 39
F3d 1574 (1994) (holding that there may
only be one valid NOD in each appeal).
For purposes of calculating all

subsequent filing deadlines, the date of
the single NOD must be the date the first
communication indicating
disagreement, albeit ambiguous, is
received at the AQJ.

We propose a new paragraph (d),
derived from the last sentence of current
§19.26, which provides that upon
receipt of clarification of the claimant’s
intent to file an NOD, the AQJ will
undertake any necessary review and
development action and prepare a
Statement of the Case pursuant to
§19.29, unless the NOD has been
resolved by granting the benefit(s)
sought on appeal or the NOD is
withdrawn by the claimant or his or her
representative.

We propose in paragraph (e) to state
that references to the “claimant” in
§19.26 include reference to the claimant
and his or her representative, if any, as
well as to his or her fiduciary, if any.
This paragraph simply provides a short-
hand reference for purposes of
readability. We envision that the AOJ
will contact any of these parties when
clarification of an NOD is required.
Similarly, any may respond to the
request. Once a clarifying response is
received from one of these parties,
further contact will not be necessary.
Thus multiple contacts and responses
are not required and would likely prove
impractical. Contact for the purpose of
seeking clarification would cease as
soon as clarification is received from
one of the authorized parties or when
the potential sources for clarification
have been exhausted. Proposed
paragraph (e) would not require VA to
contact both the claimant and the
representative if, after contacting one of
the two parties, VA is no longer unsure
as to whether the claimant had intended
to file an NOD. If, after receiving a
response from one of the parties, VA is
still not able to determine whether the
document filed was intended as an
NOD, VA will contact another party.

We propose to amend 38 CFR 19.27
only to clarify that the procedures for an
administrative appeal are intended as a
remedy in the event any intra-agency
dispute remains after the procedures set
forth in § 19.26 have been followed, as
to whether a written communication
expresses an intent to appeal or as to
which denied claims the claimant wants
to appeal. We anticipate that
administrative appeals of this nature
will occur only rarely.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
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by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any given year. This
proposed rule would have no such
effect on State, local, or tribal
governments, or the private sector.

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. Only
VA beneficiaries could be directly
affected. Therefore, pursuant to 5 U.S.C.
605(b), this proposed rule is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

Paperwork Reduction Act

Proposed 38 CFR 19.26, which is set
forth in full in the proposed regulatory
text portion of this document, and
current 38 CFR 20.201 contain
collections of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521). These provisions set
forth procedures for initiating an appeal
to the Board of Veterans’ Appeals,
including the type of information that
must be contained in an NOD. As
required under section 3507(d) of the
Act, VA has submitted a copy of this
proposed rulemaking action to the
Office of Management and Budget
(OMB) for its review of the collection of
information.

OMB assigns control numbers to
collections of information it approves.
VA may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

Title: Notice of Disagreement and
Clarification of Notice of Disagreement.

Summary of collection of information:
Under 38 CFR 20.302, a claimant who
wishes to appeal the AOJ’s decision to
the Board must file a NOD with the AOJ
that decided the claim within one year
from the date that the AOJ mails notice
of the determination to him or her. The
provisions of 38 CFR 20.201 require that
an NOD must be a written
communication from a claimant or his
or her representative expressing
dissatisfaction or disagreement with an
adjudicative determination by the AOJ
and a desire to contest the result.
Proposed 38 CFR 19.26 provides that

AQJs must seek clarification from a
claimant if an unclear communication
that may or may not constitute an NOD
is received.

Description of the need for
information and proposed use of
information: The first element of a
complete appeal to the Board is an
NOD. The NOD is the mechanism that
a claimant uses to inform the VA of his
or her dissatisfaction with a decision
denying a VA benefit. After receiving an
NOD, VA is required to reexamine the
denied claim, performing additional
evidentiary development is warranted.
If the claim cannot be granted at that
stage, VA initiates the appellate
processing by issuing a Statement of the
Case to the claimant, informing the
claimant of the laws and regulations
governing his or her claim, and the basis
for the denial of that claim.

Description of likely respondents: VA
benefits claimants who have received a
denial decision from an Agency of
Original Jurisdiction.

Estimated number of respondents:
108,931 NODs were filed in fiscal year
2004. The number of NODs filed in
future years will depend upon the
number of dissatisfied claimants who
wish to pursue the appellate process.

Estimated frequency of responses:
This information is collected on a “one-
time” basis.

Estimated average burden per
collection: Respondents have wide
discretion in the amount of time spent
in preparing the notice of disagreement.
They may simply identify, in writing,
the issues with which they are in
disagreement. Some may add a few
sentences explaining why they are in
disagreement. Most respondents use this
approach. On the other hand, a
respondent may write several pages
explaining why he or she is in
disagreement with the decision. With
this in mind, the Board’s best estimate
would be that an average of one hour is
spent in preparation of the notice of
disagreement.

Estimated total annual reporting and
recordkeeping burden: The estimated
total annual reporting burden is
approximately 108,931 hours. This
information collection imposes no
recordkeeping requirement. There
should be no costs to respondents. No
ongoing accumulation of information, or
special purchase of services, supplies or
equipment, is required.

The Department considers comments
by the public on proposed collections of
information in:

e Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Department, including

whether the information will have
practical utility;

¢ Evaluating the accuracy of the
Department’s estimate of the burden of
the proposed collections of information,
including the validity of the
methodology and assumptions used;

e Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Written comments on the collections
of information should be submitted to
Sue Hamlin, Board of Veterans’ Appeals
(01C), Department of Veterans Affairs,
810 Vermont Avenue, NW.,
Washington, DC 20420, or e-mail to
sue.hamlin@va.gov. Comments should
indicate that they are in response to
“RIN 2900-AL97,” and must be
received on or before August 29, 2005.

Catalog of Federal Domestic Assistance
Numbers

There is no Catalog of Federal
Domestic Assistance number for this
proposed rule.

List of Subjects in 38 CFR Part 19

Administrative practice and
procedure, Claims, Veterans.

Approved: March 22, 2005.
R. James Nicholson,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, we propose to amend 38 CFR
part 19 as follows:

PART 19—BOARD OF VETERANS’
APPEALS: APPEALS REGULATIONS

1. The authority citation for part 19
continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 19.26 is revised to read as
follows:

§19.26 Action by agency of original
jurisdiction on Notice of Disagreement.

(a) Initial action. When a claimant
files a timely Notice of Disagreement
(NOD), the agency of original
jurisdiction (AQJ) must reexamine the
claim and determine whether additional
review or development is warranted.

(b) Unclear communication or
disagreement. If within one year after
issuing an adverse decision (or 60 days
for simultaneously contested claims),
the AQJ receives a written
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communication from the claimant
expressing dissatisfaction or
disagreement with the adverse decision,
but the AQJ cannot clearly identify that
communication as expressing an intent
to appeal, or the AOJ cannot identify
which denied claim(s) the claimant
wants to appeal, then the AOJ will
contact the claimant to request
clarification of the claimant’s intent. In
this request for clarification, the AOJ
will explain that if the claimant does
not respond to the request within the
time period described in paragraph (c)
of this section, the earlier, unclear
communication will not be considered
an NOD as to any adverse decision for
which clarification was requested.

(c) Response required from
claimant—(1) Time to respond. The
claimant must respond to the AQJ’s
request for clarification within the later
of the following dates:

(i) 60 days after the date of mailing of
the AQJ’s request for clarification; or

(ii) One year after the date of mailing
of notice of the adverse decision being
appealed (60 days for simultaneously
contested claims).

(2) Failure to respond. If the claimant
fails to provide a timely response, the
previous communication from the
claimant will not be considered an NOD
as to any claim for which clarification
was requested. The AOJ will not
consider the claimant to have appealed
the decision(s) on any claim(s) as to
which clarification was requested and
not received.

(d) Action following clarification.
When clarification of the claimant’s
intent to file an NOD is obtained, the
AQ]J will reexamine the claim and
determine whether additional review or
development is warranted. If no further
review or development is required, or
after necessary review or development
is completed, the AOJ will prepare a
Statement of the Case pursuant to
§19.29 unless the disagreement is
resolved by a grant of the benefit(s)
sought on appeal or the NOD is
withdrawn by the claimant.

(e) Definition. For the purpose of the
requirements in paragraphs (a) through
(d) of this section, references to the
“claimant” include reference to the
claimant and his or her representative,
if any, as well as to his or her fiduciary,
if any.

(Authority: 38 U.S.C. 501, 7105, 7105A)

3. Section 19.27 is revised to read as
follows:

§19.27 Adequacy of Notice of
Disagreement questioned within the agency
of original jurisdiction.

If, after following the procedures set
forth in 38 CFR 19.26, there remains

within the agency of original
jurisdiction a question as to whether a
written communication expresses an
intent to appeal or as to which denied
claims a claimant wants to appeal, the
procedures for an administrative appeal,
as set forth in 38 CFR 19.50-19.53, must
be followed.

(Authority: 38 U.S.C. 501, 7105, 7106)

[FR Doc. 05-12864 Filed 6—29-05; 8:45 am]
BILLING CODE 8320-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7930-6]

Indiana: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Indiana has applied to EPA
for Final authorization of the changes to
its hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA has determined that
these changes satisfy all requirements
needed to qualify for Final
authorization, and is proposing to
authorize the State’s changes through
this proposed final action.

DATES: Written comments must be
received on or before August 1, 2005.
ADDRESSES: Send written comments to
Gary Westefer, Indiana Regulatory
Specialist, DM-7], 77 West Jackson
Boulevard, Chicago, Illinois 60604.
Please refer to Docket Number IN
ARA20. We must receive your
comments by August 1, 2005. You can
view and copy Indiana’s application
from 9 a.m. to 4 p.m. at the following
addresses: Indiana Department of
Environmental Management, 100 North
Senate, Indianapolis, Indiana, (mailing
address P.O. Box 6015, Indianapolis,
Indiana 46206) contact Steve Mojonnier
(317) 233-1655, or Lynn West (317)
232-3593; and EPA Region 5, contact
Gary Westefer at the following address.
FOR FURTHER INFORMATION CONTACT: Gary
Westefer, Indiana Regulatory Specialist,
U.S. EPA Region 5, DM-7], 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—7450.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received final
authorization from EPA under RCRA

section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most Commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What Decisions Have We Made in
This Rule?

We conclude that Indiana’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we propose to grant
Indiana Final authorization to operate
its hazardous waste program with the
changes described in the authorization
application. Indiana has responsibility
for permitting Treatment, Storage, and
Disposal Facilities (TSDFs) within its
borders (except in Indian Country) and
for carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized States before they are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Indiana, including
issuing permits, until the State is
granted authorization to do so.

C. What Is the Effect of Today’s
Authorization Decision?

This decision means that a facility in
Indiana subject to RCRA will now have
to comply with the authorized State
requirements (listed in section F of this
notice) instead of the equivalent Federal
requirements in order to comply with
RCRA. Indiana has enforcement
responsibilities under its State
hazardous waste program for violations
of such program, but EPA retains its
authority under RCRA sections 3007,
3008, 3013, and 7003, which include,
among others, authority to:

¢ Do inspections, and require
monitoring, tests, analyses or reports.

¢ Enforce RCRA requirements and
suspend or revoke permits.

o Take enforcement actions regardless
of whether the State has taken its own
actions.
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This action does not impose
additional requirements on the
regulated community because the
regulations for which Indiana is being
authorized by today’s action are already
effective, and are not changed by today’s
action.

D. What Happens if EPA Receives
Comments That Oppose This Action?

If EPA receives comments that oppose
this authorization, we will address all
public comments in a later Federal
Register. You may not have another
opportunity to comment. If you want to
comment on this authorization, you
must do so at this time.

E. What Has Indiana Previously Been
Authorized for?

Indiana initially received Final
authorization on January 31, 1986,

effective January 31, 1986 (51 FR 3955)
to implement the RCRA hazardous
waste management program. We granted
authorization for changes to their
program on October 31, 1986, effective
December 31, 1986 (51 FR 39752);
January 5, 1988, effective January 19,
1988 (53 FR 128); July 13, 1989,
effective September 11, 1989 (54 FR
29557); July 23, 1991, effective
September 23, 1991 (56 FR 33717); July
24, 1991, effective September 23, 1991
(56 FR 33866); July 29, 1991, effective
September 27, 1991 (56 FR 35831); July
30, 1991, effective September 30, 1991
(56 FR 36010); August 20, 1996,
effective October 21, 1996 (61 FR
43018); September 1, 1999, effective
November 30, 1999 (64 FR 47692);
January 4, 2001 effective January 4, 2001
(66 FR 733); December 6, 2001 effective

December 6, 2001 (66 FR 63331); and
October 29, 2004 (69 FR 63100) effective
October 29, 2004.

F. What Changes Are We Authorizing
With Today’s Action?

On August 30, 2004, Indiana
submitted a final complete program
revision application, seeking
authorization of their changes in
accordance with 40 CFR 271.21. We
now make a final decision, subject to
receipt of written comments that oppose
this action, that Indiana’s hazardous
waste program revision satisfies all of
the requirements necessary to qualify
for Final authorization. Therefore, we
propose to grant Indiana Final
authorization for the following program
changes:

Description of Federal requirement
(include checklist #, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous state authority

Correction to the Hazardous Waste Identifica-
tion Rule (HWIR): Revisions to the Mixture
and Derived-From Rules.

Checklist 194

Inorganic Chemical Manufacturing Wastes;
Identification and Listing.

Checklist 195 as amended

Checklist 195.1

CAMU Amendments

Checklist 196

Hazardous Air Pollutant Standards for Combus-
tors: Interim Standards.

Checklist 197

Hazardous Air Pollutant Standards for Combus-
tors; Corrections.

Checklist 198

Vacatur of Mineral Processing Spent Materials
Being Reclaimed as Solid Wastes and TCLP
Use with MGP Waste.

Checklist 199

October 3, 2001, 66 FR 50332

November 20, 2001, 66 FR 58258, April 9,
2002, 67 FR 17119.

January 22, 2002, 67 FR 2962 ...........cccecueennne
February 13, 2002, 67 FR 6792

February 14, 2002, 67 FR 6968

March 13, 2002, 67 FR 11251.

329 IAC 3.1-6-1.
Effective February 13, 2004.

329 IAC 3.1-6-1; 3.1-6-2(19); 3.1-7-1; 3.1-
12-1.
Effective February 13, 2004.

329 IAC 3.1-4-1; 3.1-4-1(b); 3.1-9-1; 3.1-
9-2(16).

Effective February 13, 2004.

329 IAC 3.1-9-1; 3.1-11-1; 3.1-13-1.

Effective February 13, 2004.

329 IAC 3.1-11-1; 3.1-13-1.
Effective February 13, 2004.

329 IAC 3.1-6-1; 3.1-6-2(2).
Effective February 13, 2004.

G. Where Are the Revised State Rules
Different From the Federal Rules?

Indiana has excluded the non-
delegable Federal requirements at 40
CFR 268.5, 268.6, 268.42(b), 268.44, and
270.3 in their Incorporation by
Reference at 3.1-12-2 and 3.1-13-2(4).
EPA will continue to implement those
requirements. This action involves no
more stringent or broader in scope State
requirements.

H. Who Handles Permits After the
Authorization Takes Effect?

Indiana will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
any RCRA hazardous waste permits or
portions of permits which we issued
prior to the effective date of this
authorization until they expire or are

terminated. We will not issue any more
new permits or new portions of permits
for the provisions listed in the Table
above after the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Indiana is not
yet authorized.

I. How Does Today’s Action Affect
Indian Country (18 U.S.C. 1151) in
Indiana?

Indiana is not authorized to carry out
its hazardous waste program in “Indian
Country”, as defined in 18 U.S.C. 1151.
Indian Country includes:

1. All lands within the exterior
boundaries of Indian reservations
within the State of Indiana;

2. Any land held in trust by the U.S.
for an Indian tribe; and

3. Any other land, whether on or off
an Indian reservation that qualifies as
Indian Country. Therefore, EPA retains
the authority to implement and
administer the RCRA program in Indian
Country. However, at this time, there is
no Indian Country within the State of
Indiana.

J. What Is Codification and Is EPA
Codifying Indiana’s Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR part 272. Indiana’s rules, up to
and including those revised January 4,
2001, have previously been codified
through the incorporation-by-reference
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effective December 24, 2001 (66 FR
53728, October 24, 2001). We reserve
the amendment of 40 CFR part 272,
subpart P for the codification of
Indiana’s program changes until a later
date.

K. Statutory and Executive Order
Reviews

This proposed rule only authorizes
hazardous waste requirements pursuant
to RCRA 3006 and imposes
requirements other than those imposed
by State law (see SUPPLEMENTARY
INFORMATION, Section A. Why are
Revisions to State Programs Necessary?).
Therefore this rule complies with
applicable executive orders and
statutory provisions as follows:

1. Executive Order 18266: Regulatory
Planning Review

The Office of Management and Budget
has exempted this rule from its review
under Executive Order 12866 (58 FR
51735, October 4, 1993).

2. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

3. Regulatory Flexibility Act

After considering the economic
impacts of today’s rule on small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), I certify that this rule
will not have a significant economic
impact on a substantial number of small
entities.

4. Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

5. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) does not apply to this
rule because it will not have federalism
implications (i.e., substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government).

6. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 9, 2000) does not apply to

this rule because it will not have tribal
implications (i.e., substantial direct
effects on one or more Indian Tribes, or
on the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.)

7. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant and it is not based on
environmental health or safety risks.

8. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not a significant
regulatory action as defined in
Executive Order 12866.

9. National Technology Transfer
Advancement Act

EPA approves State programs as long
as they meet criteria required by RCRA,
so it would be inconsistent with
applicable law for EPA, in its review of
a State program, to require the use of
any particular voluntary consensus
standard in place of another standard
that meets requirements of RCRA. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply to this rule.

10. Executive Order 12988

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

11. Executive Order 12630: Evaluation
of Risk and Avoidance of Unanticipated
Takings

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
executive order.

12. Congressional Review Act

EPA will submit a report containing
this rule and other information required
by the Congressional Review Act (5
U.S.C. 801 et seq.) To the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a ““major rule” as defined
by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indians-lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: June 16, 2005.
Margaret Guerriero,
Acting Regional Administrator, Region 5.
[FR Doc. 05—-12940 Filed 6—29-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 05-6; FCC 05-10]

Revision of the Public Notice
Requirements of Section 73.3580

AGENCY: Federal Communications
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: This Notice of Proposed
Rulemaking (““NPRM”) requests
comment on whether we should modify
the notice that radio and television
station buyers and sellers are required to
provide to the public in connection with
proposed assignments and transfers of
control. This NPRM also seeks comment
on whether to eliminate the newspaper
publication exemption for non-
commercial educational (“NCE”)
stations and stations that are the only
operating station in their broadcast
service in their community of license.
DATES: Comments are due August 1,
2005 and reply comments are due
August 15, 2005. Written comments on
the Paperwork Reduction Act proposed
Information collection requirements
must be submitted by the public, Office
of Management and Budget (OMB), and
other interested parties on or before
August 29, 2005.

ADDRESSES: You may submit comments,
identified by MB Docket No. 05-6, by
any of the following methods:



Federal Register/Vol. 70, No. 125/ Thursday, June 30, 2005/Proposed Rules

37729

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission Web site: http://
www.fcc.gov/cgb/ecfs. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: (202) 418—0530 or (202) 418—
0432.

For detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

In addition to filing comments as set
forth above, a copy of any comments on
the information collections contained
herein should be submitted to Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street, SW., Washington, DC 20554 or
via the Internet to Cathy Williams
@fcc.gov, and to Kristy L. LaLonde,
OMB Desk Officer, Room 10234 NEOB,
725 17th Street, NW., Washington, DC
20503, via the Internet to Kristy_L.
LaLonde@omb.eop.gov, or via fax at
202-395-5167.

FOR FURTHER INFORMATION, CONTACT:
Stephen Svab, Media Bureau at (202)
418-2700 or via Internet at
stephen.svab@fcc.gov. For additional
information concerning the Paperwork
Reduction Act information collection
requirements contained in this NPRM,
contact Cathy Williams at 202—418—
2918, or via the Internet at
Cathy.Williams@fcc.gov. If you would
like to obtain or view a copy of this
revised information collection, you may
do so by visiting the FCC PRA Web page
at: http://www.fcc.gov/omd/pra.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rulemaking, MB Docket No.
05-6, adopted January 10, 2005 and
released March 15, 2005. The full text
of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554, and may be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone (202) 488-5300, facsimile
(202) 488-5563, or via e-mail http://
www.BCPIWeb.com or may be viewed
via Internet at http://www.fcc.gov/mb/.

Initial Paperwork Reduction Act of
1995 Analysis

This document contains modified
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public to
comment on the information collection
requirements contained in this NPRM as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. Public
and agency comments are due August
29, 2005. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Pub. Law
107-198, see 44 U.S.C. 3506(c)(4), we
seek specific comment on how we might
“further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

OMB Control Number: 3060-0031.

Title: Application for Consent to
Assignment of Broadcast Station
Construction Permit or License;
Application for Consent to Transfer
Control of Entity Holding Broadcast
Station Construction Permit or License;
§73.3580, Local Public Notice of Filing
of Broadcast Applications.

Form Number: FCC Form 314 and
FCC Form 315.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions.

Number of Respondents: 4,510.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure requirement.

Estimated Time Per Response: 1 hour
to 6 hours.

Total Annual Burden: 15,890 hours.

Total Annual Costs: $33,349,150.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: On January 10, 2005,
the Commission adopted a Notice of
Proposed Rulemaking (NRPM), In the
Matter of the Revision of the Public
Notice Requirements of § 73.3580, MB
Docket No. 05-6, FCC 05—10. The NPRM
proposes to revise 47 CFR 73.3580(c) to

add the requirement for newspaper
publication to non-commercial
educational (NCE) stations and stations
that are the only operating station in
their broadcast service in their
community of license. Currently, these
stations are exempt from this
requirement.

The NPRM also proposes to revise the
§ 73.3580(d) requirement that an
applicant give notice of the filing of a
application for renewal of the station’s
license or permit in a newspaper as
described in 47 CFR 73.3580(c). The
NPRM proposes that the notice must
now appear in a specific text as
described in the proposed revision of 47
CFR 73.3580(d)(3)(i).

Synopsis of the Notice of Propose Rule
Making

1. This NPRM requests comment on
whether we should modify the notice
that radio and television station buyers
and sellers are required to provide to the
public in connection with proposed
assignments and transfers of control.

2. This NPRM also seeks comment on
whether to eliminate the newspaper
publication exemption for non-
commercial educational (“NCE”)
stations and stations that are the only
operating station in their broadcast
service in their community of license.

Initial Regulatory Flexibility Analysis

3. Compliance requirements will
naturally vary depending on the
Commission’s final decision in this
proceeding. If the Commission decides
at the final rules stage of this proceeding
to modify the public notice regulations
as proposed, applicants for consent to
assignment of a construction permit or
license for an AM, FM, or TV station or
for consent to transfer control of an
entity holding a construction permit or
license for an AM, FM, or TV station
would have to broadcast and publish
public notice using the template
proposed for inclusion in § 73.3580(d)
of the Commission’s rules (found in
paragraph 5 of the NPRM). Additionally,
if the Commission ultimately eliminates
the current § 73.3580(e) exemption from
the public notice requirements offered
to noncommercial educational stations
and stations that are the only operating
station in their broadcast service in their
community of license, applicants in
these categories who file for assignment
or transfer of a broadcast license would
need to publish local notice of action in
a newspaper of general circulation in
the community to which the station is
licensed. The Commission seeks
comment on these proposals and their
impact on small entities and on other
ways to enhance the transparency of,
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and public participation in, the sales
application review and licensing
process.

Filing of Comments and Reply
Comments

5. Pursuant to applicable procedures
set forth in §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415 and
1.419, interested parties may file
comments August 1, 2005, and reply
comments August 15, 2005. Comments
may be filed using the Commission’s
Electronic Comment Filing System
(ECFS) or by filing paper copies. See
Electronic Filing of Documents in
Rulemaking Proceedings, 63 FR 24121
(1998).

6. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing instructions
for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov,
and should include the following words
in the body of the message, “‘get form
<your e-mail address>.”” A sample form
and directions will be sent in reply.

7. Parties who choose to file by paper
must file an original and four copies of
each filing. If more than one docket or
rulemaking number appears in the
caption of this proceeding, commenters
must submit two additional copies for
each additional docket or rulemaking
number.

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments August 1, 2005, and reply
comments August 15, 2005. Comments
may be filed using the Commission’s
Electronic Comment Filing System
(ECFS) or by filing paper copies. See
Electronic Filing of Documents in
Rulemaking Proceedings, 63 FR 24121
(1998).

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail).

The Commission’s contractor, Natek,
Inc., will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capitol Heights, MD 20743. U.S.
Postal Service first-class mail, Express
Mail, and Priority Mail should be
addressed to 445 12th Street, SW.,
Washington, DC 20554. All filings must
be addressed to the Commission’s
Secretary, Marlene H. Dortch, Office of
the Secretary, Federal Communications
Commission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. The Media Bureau contact for
this proceeding is Stephen Svab at (202)
418-2700, TTY (202) 418-7172, or at
stephen.svab@fcc.gov.

8. Parties who choose to file by paper
should also submit their comments on
diskette. Parties should submit diskettes
to Stephen Svab, Media Bureau, 445
12th Street SW., Room 2-B418,
Washington, DC 20554. Such a
submission should be on a 3.5-inch
diskette formatted in an IBM compatible
form using MS DOS 5.0 and Microsoft
Word, or compatible software. The
diskette should be accompanied by a
cover letter and should be submitted in
“read only” mode. The diskette should
be clearly labeled with the party’s name,
proceeding (including the lead docket
number in this case (MB Docket No. 05—
6), type of pleading (comments or reply
comments), date of submission, and the
name of the electronic file on the
diskette. The label should also include
the following phrase ‘“Disk Copy—Not
an Original.” Each diskette should
contain only one party’s pleadings,
referable in a single electronic file. In
addition, commenters must send
diskette copies to the Commission’s
copy contractor, Best Copy and Printing,
Inc., Portals II, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554.

List of Subjects in 47 CFR Part 73

Radio, Reporting and recordkeeping
requirements, Television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
Proposed Rule Changes

For the reasons discussed in the
preamble, the Federal Communications

Commission proposes to amend 47 CFR
part 73 as set forth below:

PART 73—RADIO BROADCAST
SERVICES

1. The authority for part 73 continues
to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.

2. Section 73.3580 is amended by
revising paragraphs (c) introductory
text, (d)(1), (d)(3), removing paragraph
(e), redesignating paragraphs (f) through
(i) as paragraphs (e) through (h), and by
revising newly designated paragraphs
(e) and (h) to read as follows:

§73.3580 Local public notice of filing of
broadcast applications.
* * * * *

(c) An applicant who files an
application or amendment thereto
which is subject to the provisions of this
section, must give notice of this filing in
a newspaper. Exceptions to this
requirement are applications for
renewal of AM, FM, TV, Class A TV,
non-commercial educational, those
stations that are the only operating
station in their broadcast service in their
community of license and international
broadcasting stations; low power TV
stations; TV and FM translator stations;
TV boosters stations; and FM boosters
stations. The local public notice must be
completed within 30 days of the
tendering of the application. In the
event the FCC notifies the applicant that
a major change is involved, requiring
the applicant to file public notice
pursuant to §§73.3571, 73.3572,
73.3573 or 73.3578, this filing notice
shall be given in a newspaper following
this notification.

* * * * *

(d) * % %

(1) An applicant who files for renewal
of a broadcast station license, other than
a low power TV station license not
locally originating programming as
defined by § 74.701(h), an FM translator
station or a TV translator station license,
must give notice of this filing by
broadcasting announcements on
applicant’s station. (Sample and
schedule of announcements are below.)
Newspaper publication is not required.
An applicant who files for renewal of a
low power TV station license not locally
originating programming as defined by
§74.701(h), an FM translator station or
a TV translator station license will
comply with (f) below.

* * * * *

(3) Filing announcements. An
applicant who files for modification,
assignment or transfer of a broadcast
station license (except for International



Federal Register/Vol. 70, No. 125/ Thursday, June 30, 2005/Proposed Rules

37731

broadcast, low power TV, TV translator,
TV booster, FM translator and FM
booster stations) shall give notice of the
filing in a newspaper as described in
paragraph (c) of this section, and also
broadcast the same notice over the
station as follows:

(i) At least once daily on four days in
the second week immediately following
either the tendering for filing of the
application or immediately following
notification to the applicant by the FCC
that Public Notice is required pursuant
to §§73.3571, 73.3572, 73.3573 or
§ 73.3578. For commercial radio stations
these announcements shall be made
between 7 a.m. and 9 a.m. and/or 4 p.m.
and 6 p.m. For stations which neither
operate between 7 a.m. and 9 a.m. nor
between 4 p.m. and 6 p.m., these
announcements shall be made during
the first two hours of broadcast
operation. For commercial TV stations,
these announcements shall be made
between 6 p.m. and 11 p.m. (5 p.m. and
10 p.m. Central and Mountain time). For
applicants who file for an assignment or
transfer of a broadcast license, the
following announcement shall be
broadcast in accordance with the terms
outlined above in this section and
published in a newspaper as described
in paragraph (c) of this section: On (date
of filing application), the owners of (call
sign), (insert assignor or transferor here),
filed an application with the FCC for
consent to sell (call sign) to (insert
assignee or transferee here). A copy of
this application will be available for
public inspection during our regular
business hours. It contains additional
information concerning the proposed
buyer and the agreement for the sale of
the station. Individuals who wish to
advise the FCC of facts relating to this
application may file comments and
informal objections prior to Commission
action on the application. Petitions to
deny the application must be filed no
later than (date the 30th day after
issuance of the public notice of the
acceptance for filing of the application).
Further information concerning the
FCC’s station sale process is available at
(address of location of the station’s
public inspection file) or may be
obtained from the FCC, Washington, DC
20554 or the FCC Web site, at http://
www.fcc.gov/e-file. After accessing this
Web page, users should click on the
“CDBS Public Access” link and follow

instructions found there.
* * * * *

(e) The notice required by paragraphs
(c) and (d) of this section shall contain,
when applicable, the following
information, except as otherwise
provided in paragraph (d) of this section

in regard to renewal applications and
applications for assignment or transfer

of license:
* * * * *

(h) Paragraphs (a) through (g) of this
section apply to major amendments to
license renewal applications. See
§73.3578(a).

[FR Doc. 05-13026 Filed 6—29-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2005-21243]
RIN 2127-Al66

Federal Motor Vehicle Safety
Standards; Child Restraint Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: Federal Motor Vehicle Safety
Standard (FMVSS) No. 213, “Child
restraint systems,” requires that the
webbing of child restraints must not
lose more than a specified percentage of
its original breaking strength as a result
of being exposed to certain adverse
conditions. The standard currently does
not specify a minimum breaking
strength for the unexposed webbing.
This document proposes such a
minimum, as well as a minimum
breaking strength requirement for the
exposed webbing. It also makes clearer
in the text of FMVSS No. 213 that the
heavier of two weights specified in the
standard is used to abrade the webbing
used to attach child restraint systems to
the child restraint anchorages located in
a vehicle.

DATES: Comments must be received on
or before August 29, 2005.

ADDRESSES: You may submit comments
(identified by the DOT Docket
Management System Docket Number in
the heading of this NPRM) by any of the
following methods:

e Web site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202-493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
0001.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Public Participation heading of the
Supplementary Information section of
this document. Note that all comments
received will be posted without change
to http://dms.dot.gov, including any
personal information provided. Please
see the Privacy Act heading under
Regulatory Analyses and Notices.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
technical and policy issues, you may
contact Mr. Tewabe Asebe, Office of
Rulemaking (Telephone: 202—-366—2365)
(Fax: 202—-366-7002). For legal issues,
you may contact Ms. Deirdre R. Fujita,
Office of Chief Counsel (Telephone:
202-366-2992) (Fax: 202—-366—3820).
You may send mail to these officials at
the National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.
SUPPLEMENTARY INFORMATION:

Introduction

FMVSS No. 213 regulates child
restraint systems used in motor vehicles
and aircraft (49 CFR 571.213). This
NPRM concerns the standard’s strength
requirements for belt webbing, set forth
in S5.4.1 of FMVSS No. 213. Among
other things, that section states that the
webbing of belts provided with a child
restraint system and used to attach the
system to the vehicle, or to restrain the
child within the system, shall meet
certain strength requirements after being
subjected to abrasion (S5.4.1(a)), light
exposure (S5.4.1(b)), and micro-
organisms (S5.4.1(b)).1

Each of these strength requirements is
expressed in the form of a percentage of

1S5.4.1(a) and (b) reference FMVSS No. 209, 49
CFR 571.209, “Seat belt assemblies,” which
specifies requirements for seat belt assemblies.



37732

Federal Register/Vol. 70, No. 125/ Thursday, June 30, 2005/Proposed Rules

the strength of the original webbing.
S5.4.1(a) specifies that, after being
subjected to abrasion as specified in
certain sections of FMVSS No. 209, the
webbing must have a breaking strength
of not less than 75 percent of the
strength of the unabraded webbing.
S5.4.1(b) of FMVSS No. 213, referring to
S4.2(e) in FMVSS No. 209, specifies that
after being exposed to light, the webbing
shall have a breaking strength of not less
than 60 percent of the strength before
exposure. The same section of FMVSS
No. 213 also refers to S4.2(f) of FMVSS
No. 209, which specifies that after being
exposed to micro-organisms, the
webbing shall have a breaking strength
of not less than 85 percent of the
strength before exposure to micro-
organisms.

This NPRM seeks to achieve three
goals. First is to specify a minimum
breaking strength for unabraded
webbing or webbing that has not been
exposed to light or micro-organisms
(hereinafter referred to as “new
webbing”’). Second is to affirm that a
purpose of S5.4.1(a) and (b) of FMVSS
No. 213 is to limit the degradation rate
of the webbing. Limiting degradation is
done by having a minimum breaking
strength requirement that applies to
webbing that has been exposed to
mechanical or environmental conditions
in the test laboratory that accelerate the
aging of the webbing. (Webbing that has
been abraded and exposed to the
accelerated conditions will be referred
to as “‘exposed webbing.”) NHTSA
tentatively concludes that specifying

minimum breaking strength
requirements for new and exposed
webbing eliminates the need for the
current percentage strength degradation
requirements. Third is to clarify the
weight used in the abrasion test to
abrade the webbing used to attach child
restraint systems to the child restraint
anchorages located in a vehicle.

Table 1, below, summarizes this
NPRM'’s proposed minimum breaking
strength requirements for new and
exposed webbing: (a) Used to attach the
child restraint system to the child
restraint anchorage system on the
vehicle (hereinafter “tether webbing”),
and (b) used to restrain the child in the
child restraint (hereinafter “harness
webbing”).

TABLE 1.—PROPOSED BREAKING STRENGTH REQUIREMENTS

Type of webbing

Type of exposure

Proposed breaking
strength requirement

New tether webbing
Exposed tether webbing

New harness webbing
Exposed harness webbing

Abrasion
Exposure to light

Abrasion
Exposure to light

Exposure to micro-organisms

Exposure to micro-organisms

15,000 N
11,200 N
9,000 N
12,700 N
11,000 N
8,200 N
6,600 N
9,300 N

I. Current Minimum Breaking Strength
Requirement

FMVSS No. 213 does not specify a
minimum breaking strength for new
webbing. NHTSA is concerned that,
because currently each of the strength
requirements for exposed webbing is
expressed in the form of a percentage of
the strength of the webbing as new,
where there is no specified minimum
breaking strength for new webbing,
manufacturers could use webbing of
inferior strength to meet the standard’s
requirements. The exposed webbing
might have a breaking strength that is
within the specified percentage of the
strength of the new webbing, but the
webbing might not have an absolute
strength high enough to provide a
margin of safety for use throughout the
life of a child restraint.

Until 1979, FMVSS No. 213 had
specified minimum breaking strength
requirements for harness webbing used
in a child restraint. The original FMVSS
No. 213, “Child Seating Systems”
(March 26, 1970; 35 FR 5120), required
harness webbing to meet FMVSS No.
209’s performance requirements for
“Type 3” seat belt assemblies.2 FMVSS

2FMVSS No. 209 defined a Type 3 seat belt
assembly as a combination pelvic and upper torso
restraint for persons weighing not more than 50

No. 209 required that the webbing in a
Type 3 seat belt assembly have not less
than: 1500 pounds (6,672 N) breaking
strength for webbing in pelvic and
upper torso restraints; 4,000 pounds
(17,793 N) breaking strength for
webbing in seat back retainers; and
4,000 pounds (17,793 N) breaking
strength for webbing connecting pelvic
and upper torso restraints to attachment
hardware when the assembly had a
single webbing connection, or 3,000
pounds (13,345 N) breaking strength for
such webbing when the assembly had
two or more webbing connections.3
(S4.2(b))

In December 1979, NHTSA upgraded
FMVSS No. 213 to expand the coverage
of the standard to all types of restraint
systems and to incorporate dynamic
testing of the devices. Requirements for
child harnesses were moved from
FMVSS No. 209 to FMVSS No. 213, and
all references to “Type 3" belts were
deleted from the standards. The 1979
rule expanded the applicability of
FMVSS No. 213’s webbing

pounds (23 kilograms)(kg) and capable of sitting

upright by themselves, typically children from 8
months to 6 years old.

3The pound forces were compared to kilograms.
Because a kilogram is a unit of mass, the pound
forces should have been compared to Newton (1 lbg
~4.45 N).

requirements, from webbing used to
restrain the child, to “webbing * * *
used to attach the system to the vehicle
or to restrain the child within the
system * * *.” 44 FR 72131, 72149. In
place of the webbing strength
requirements that had been in FMVSS
No. 209, the final rule established a
requirement in FMVSS No. 213 that
webbing used in child restraint systems
have an abraded breaking strength of not
less than 75 percent of its unabraded
breaking strength.

The final rule did not retain the
breaking strength requirements for
unabraded webbing formerly contained
in FMVSS No. 209, and did not
establish a new minimum breaking
strength requirement for unabraded
webbing. In the NPRM preceding the
1979 final rule, the agency noted that
while it was not explicitly proposing
belt elongation and strength
requirements, ‘“‘these factors would have
to be considered by manufacturers of
child restraints equipped with belts to
ensure that the webbing abrasion and
the proposed acceleration and excursion
limits are met.” (43 FR 21475; May 18,
1978.)

Since that time, not having a
minimum breaking strength for
unabraded webbing has affected the
enforcement action of the agency.
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Evenflo petitioned for and was granted
an exemption from the notification and
remedy requirements of 49 U.S.C.
30118-30120, on the basis that a
noncompliance with S5.4.1(a) of
FMVSS No. 213 was inconsequential to
motor vehicle safety.* (67 FR 21798;
May 1, 2002; Docket No. 2000-7818,
Notice 2.) The breaking strength of
unabraded tether webbing on some of
Evenflo’s child restraints was 20,426 N.
After being abraded, the tether
webbing’s breaking strength was 13,706
N, or about 67 percent of the strength of
the unabraded tether webbing (which
did not comply with the requirement
that the strength of the exposed webbing
must be at least 75 percent of the
strength of the unabraded tether
webbing). Evenflo reported that
notwithstanding this failure, its tether
webbing, even in a severely abraded
condition, passed the FMVSS No. 213
dynamic test requirements for child
restraint systems with over a 90 percent
strength safety margin.5 Evenflo also
stated that its tether webbing is stronger
before abrasion than the tether webbing
of other major U.S. child restraint
manufacturers, and that the strength of
its webbing is reduced to that of its
competitors’ webbing only when it is
severely abraded, beyond that required
by FMVSS No. 213.

The agency granted the petition after
analyzing, inter alia, FMVSS No. 213
compliance data pertaining to breaking
strength and abrasion of new tether
webbing used in child restraint systems
and adult seat belt assemblies. The
agency determined that the tether
webbing used in Evenflo’s child
restraints achieved the performance
previously specified in FMVSS Nos. 209
and 213 during 1971-1979 for webbing
in the unabraded condition and after
abrasion conditioning. The agency
further noted, however, that it would
undertake rulemaking to consider
whether to amend FMVSS No. 213 to
require a minimum breaking strength for

4 Section 30118(c) requires a manufacturer to
notify NHTSA and the owners, purchasers, and
dealers of noncompliant vehicles or equipment if
the manufacturer (1) learns the vehicles or
equipment contains a defect and decides in good
faith that the defect is related to motor vehicle
safety; or (2) decides in good faith that the vehicle
or equipment does not comply with an applicable
Federal motor vehicle safety standard. Section
30120(a)(1) requires the manufacturer to remedy the
noncompliance without charge. Section 30118(d)
requires that, upon application by a manufacturer,
NHTSA must exempt the manufacturer from the
notification and remedy requirements if the agency
decides the noncompliance is inconsequential to
motor safety.

5 FMVSS No. 213 requires child restraint systems
to meet requirements for integrity, injury criteria,
occupant excursion, and force distribution after
being subjected to a 48 km/h (30 mph) frontal
barrier crash.

webbing “to ensure that all child
restraints being introduced into the
market have adequate webbing strength
to provide child safety protection over
their lifetime.” (67 FR at 21799)

II. Agency Proposal

The agency is proposing minimum
breaking strength requirements for new
webbing. In addition, NHTSA believes
that webbing should retain a minimum
breaking strength for the usable life of
the child restraint system. Webbing
would be better able to retain its
strength by meeting a minimum
breaking strength requirement after
abrasion or exposure to environmental
conditions, namely exposure to light
and exposure to micro-organisms. By
specifying a minimum breaking strength
requirement after mechanical or
environmental webbing exposure, in
conjunction with the minimum breaking
strength requirement for new webbing,
NHTSA effectively limits the
mechanical and environmental
degradation of the webbing. These tests
are conducted to ensure that the
webbing will still perform acceptably in
protecting a child in the event of a
crash, even after the webbing has been
degraded through exposure to specified
conditions that are intended to simulate
those conditions that the webbing will
likely encounter through normal use.

The basis for the current exposed
webbing strength requirements—
expressed as a percentage of the
webbing’s unexposed strength—is an
SAE standard (Motor vehicle seat belt
assemblies “SAE J4C, 1966) whose
requirements were originally adopted
into FMVSS No. 209, and subsequently
into FMVSS No. 213, for use in
evaluating webbing strength following
environmental conditioning. As noted
earlier, webbing must maintain at least:
(a) 75 percent of its original strength
after abrasion, (b) 60 percent of its
original strength after exposure to light,
and (c) 85 percent of its original strength
after exposure to micro-organisms. The
agency believes that, while in real-world
conditions webbing could be subject to
all of these conditions simultaneously
and that the tests described are
conducted separately, the exposed
webbing strength levels are nonetheless
sufficient to ensure that the restraint
will perform acceptably. This is
demonstrated through a review of
NHTSA compliance data, in
conjunction with a lack of real-world
reports of webbing degradation.

The agency also notes that current
child restraints are required by FMVSS
No. 213 to have components that attach
to a child restraint anchorage system
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