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Presidential Documents

Title 3—

The President

Executive Order 13380 of June 17, 2005

Implementing Amendments to Agreement on Border
Environment Cooperation Commission and North American
Development Bank

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 533 of the North
American Free Trade Agreement Implementation Act (19 U.S.C. 3473), it
is hereby ordered as follows:

Section 1. Executive Order 12916 of May 13, 1994, is amended as follows:

(a) in section 1, by inserting ““, as amended by the Protocol of Amendment
done at Washington and Mexico City, November 25 and 26, 2002” after
“North American Development Bank”’;

(b) by striking section 2 and inserting in lieu thereof the following:

“Sec. 2. (a) The Secretary of State, the Secretary of the Treasury, and
the Administrator of the Environmental Protection Agency shall be mem-
bers of the Board of Directors of the Border Environment Cooperation
Commission and the North American Development Bank (“Board”) as
provided in clauses (1), (3), and (5) of article II in chapter IIl of the
Agreement.

(b) Appointments to the Board under clauses (7) and (9) of article
IT in chapter IIIT of the Agreement shall be made by the President. Individ-
uals so appointed shall serve at the pleasure of the President.

(c) The Secretary of the Treasury is selected to be the Chairperson
of the Board during any period in which the United States is to select
the Chairperson under article III in chapter III of the Agreement.

(d) Except with respect to functions assigned by section 4, 5, 6, or
7 of this order, the Secretary of the Treasury shall coordinate with the
Secretary of State, the Administrator of the Environmental Protection Agen-
cy, such other agencies and officers as may be appropriate, and the individ-
uals appointed under subsection 2(b) as may be appropriate, the develop-
ment of the policies and positions of the United States with respect
to matters coming before the Board.”;

(c) in section 3, by striking subsections (a), (b), and (c), striking “(d)”,
and striking ‘‘representatives” and inserting in lieu thereof “members of
the Board listed in subsections 2(a) and (b)”’;

(d) in section 6, by striking “Advisory Committee” and inserting in lieu
thereof “Community Adjustment and Investment Program Advisory Com-
mittee (“Advisory Committee”) established pursuant to section 543(b) of
the NAFTA Implementation Act”’; and

(e) in section 7(c), by striking ‘“Members” and inserting in lieu thereof
“members”’.

Sec. 2. This order is intended only to improve the internal management
of the executive branch and is not intended to, and does not, create any
right or benefit, substantive or procedural, enforceable at law or in equity
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by any party against the United States, its departments, agencies, entities,
officers, employees, or agents, or any other person.

~

THE WHITE HOUSE,
June 17, 2005.

[FR Doc. 05-12354
Filed 6-20-05; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE225; Special Conditions No.
23-165-SC]

Special Conditions: AMSAFE,
Incorporated; Adam Aircraft Industries
Model A500; Inflatable Four-Point
Restraint Safety Belt With an
Integrated Airbag Device

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to AMSAFE, Inc. for the
installation of an AMSAFE, Inc.,
Inflatable Four-Point Restraint Safety
Belt with an Integrated Airbag Device on
the Adam Model A500. These airplanes,
as modified by the installation of this
Inflatable Safety Belt, will have novel
and unusual design features associated
with the upper-torso restraint portions
of the four-point safety belt, which
contains an integrated airbag device.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is June 8, 2005.
Comments must be received on or
before July 21, 2005.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration
(FAA), Regional Counsel, ACE-7,
Attention: Rules Docket, Docket No.
CE225, 901 Locust, Room 506, Kansas
City, Missouri 64106, or delivered in

duplicate to the Regional Counsel at the
above address. Comments must be
marked: CE225. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Mr.
Mark James, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-111, 901 Locust, Kansas City,
Missouri, 816-329-4137, fax 816—329—
4090, e-mail mark.james@faa.gov.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment is
impractical because these procedures
would significantly delay issuance of
approval and thus delivery of the
affected aircraft. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA, therefore, finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

Interested persons are invited to
submit such written data, views or
arguments, as they may desire.
Communications should identify the
regulatory docket or special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. The
special conditions may be changed in
light of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
CE225.” The postcard will be date
stamped and returned to the
commenter.

Background

On May 24, 2005, Adam Aircraft
Industries applied for a type design
change, to include the new Adam

Aircraft Industries Model A500 airplane
for the installation of an AMSAFE four-
point safety belt restraint system
incorporating an inflatable airbag for the
pilot and co-pilot seats. The Adam
Model A500 is a twin engine, six-place
airplane, currently approved under
Type Certificate No. AOO009DE.

The inflatable restraint system is four-
point safety belt restraint system
consisting of a lap belt and dual
shoulder harnesses. An inflatable airbag
is attached to one of the shoulder
harnesses, and the other shoulder
harness is of conventional construction.
The inflatable portion of the restraint
system will rely on sensors to
electronically activate the inflator for
deployment. The inflatable restraint
system will be installed on both the
pilot and co-pilot seats.

In the event of an emergency landing,
the airbag will inflate and provide a
protective cushion between the
occupant’s head and structure within
the airplane. This will reduce the
potential for head and torso injury. The
inflatable restraint behaves in a manner
that is similar to an automotive airbag,
but, in this case, the airbag is integrated
into one of the shoulder harnesses.
While airbags and inflatable restraints
are standard in the automotive industry,
the use of an inflatable four-point
restraint system is novel for general
aviation operations.

The FAA has determined that this
project will be accomplished on the
basis of providing the same current level
of safety of the Adam Aircraft Industries
Model A500 occupant restraint systems.
The FAA has two primary safety
concerns with the installation of airbags
or inflatable restraints:

e That they perform properly under
foreseeable operating conditions; and

e That they do not perform in a
manner or at such times as to impede
the pilot’s ability to maintain control of
the airplane or constitute a hazard to the
airplane or occupants.

The latter point has the potential to be
the more rigorous of the requirements.
An unexpected deployment while
conducting the takeoff or landing phases
of flight may result in an unsafe
condition. The unexpected deployment
may either startle the pilot or generate
a force sufficient to cause a sudden
movement of the control yoke. Either
action could result in a loss of control
of the airplane, the consequences of
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which are magnified due to the low
operating altitudes during these phases
of flight. The FAA has considered this
when establishing these special
conditions.

The inflatable restraint system relies
on sensors to electronically activate the
inflator for deployment. These sensors
could be susceptible to inadvertent
activation, causing deployment in a
potentially unsafe manner. The
consequences of an inadvertent
deployment must be considered in
establishing the reliability of the system.
Adam Aircraft Industries must show
that the effects of an inadvertent
deployment in flight are not a hazard to
the airplane or that an inadvertent
deployment is extremely improbable. In
addition, general aviation aircraft are
susceptible to a large amount of
cumulative wear and tear on a restraint
system. It is likely that the potential for
inadvertent deployment increases as a
result of this cumulative damage.
Therefore, the impact of wear and tear
on inadvertent deployment must be
considered. Due to the effects of this
cumulative damage, a life limit must be
established for the appropriate system
components in the restraint system
design.

There are additional factors to be
considered to minimize the chances of
inadvertent deployment. General
aviation airplanes are exposed to a
unique operating environment, since the
same airplane may be used by both
experienced and student pilots. The
effect of this environment on
inadvertent deployment must be
understood. Therefore, qualification
testing of the firing hardware/software
must consider the following:

e The airplane vibration levels
appropriate for a general aviation
airplane; and

e The inertial loads that result from
typical flight or ground maneuvers,
including gusts and hard landings.

Any tendency for the firing
mechanism to activate as a result of
these loads or acceleration levels is
unacceptable.

Other influences on inadvertent
deployment include high intensity
electromagnetic fields (HIRF) and
lightning. Since the sensors that trigger
deployment are electronic, they must be
protected from the effects of these
threats. To comply with HIRF and
lightning requirements, the AMSAFE,
Inc., inflatable restraint system is
considered a critical system, since its
inadvertent deployment could have a
hazardous effect on the airplane.

Given the level of safety of the current
Adam Aircraft Industries Model A500
occupant restraints, the inflatable

restraint system must show that it will
offer an equivalent level of protection in
the event of an emergency landing. In
the event of an inadvertent deployment,
the restraint must still be at least as
strong as a Technical Standard Order
approved belt and shoulder harnesses.
There is no requirement for the
inflatable portion of the restraint to offer
protection during multiple impacts,
where more than one impact would
require protection.

The inflatable restraint system must
deploy and provide protection for each
occupant under a crash condition. The
seats of the model A500 are certificated
to the structural requirements of
§ 23.562. Therefore, the test crash pulses
identified in § 23.562 must be used to
satisfy this requirement.

It is possible a wide range of
occupants will use the inflatable
restraint. Thus, the protection offered by
this restraint should be effective for
occupants that range from the fifth
percentile female to the ninety-fifth
percentile male. Energy absorption must
be performed in a consistent manner for
this occupant range.

In support of this operational
capability, there must be a means to
verify the integrity of this system before
each flight. As an option, AMSAFE,
Inc., can establish inspection intervals
where they have demonstrated the
system to be reliable between these
intervals.

It is possible that an inflatable
restraint will be “armed” even though
no occupant is using the seat. While
there will be means to verify the
integrity of the system before flight, it is
also prudent to require that unoccupied
seats with active restraints not
constitute a hazard to any occupant.
This will protect any individual
performing maintenance inside the
cockpit while the aircraft is on the
ground. The restraint must also provide
suitable visual warnings that would
alert rescue personnel to the presence of
an inflatable restraint system.

In addition, the design must prevent
the inflatable seatbelt from being
incorrectly buckled and/or installed
such that the airbag would not properly
deploy. As an alternative, Adam Aircraft
Industries may show that such
deployment is not hazardous to the
occupant and will still provide the
required protection.

The cabins of the Adam Model A500
airplanes identified in these special
conditions are confined areas, and the
FAA is concerned that noxious gases
may accumulate in the event of airbag
deployment. When deployment does
occur, either by design or inadvertently,
there must not be a release of hazardous

quantities of gas or particulate matter
into the cockpit.

An inflatable restraint should not
increase the risk already associated with
fire. Therefore, the inflatable restraint
should be protected from the effects of
fire, so that an additional hazard is not
created by, for example, a rupture of the
inflator.

Finally, the airbag is likely to have a
large volume displacement, and
possibly impede the egress of an
occupant. Since the bag deflates to
absorb energy, it is likely that the
inflatable restraint would be deflated at
the time an occupant would attempt
egress. However, it is appropriate to
specify a time interval after which the
inflatable restraint may not impede
rapid egress. Ten seconds has been
chosen as a reasonable time. This time
limit will offer a level of protection
throughout the impact event.

Type Certification Basis

Under the provisions of § 21.101,
Adam Aircraft Industries, must show
that the Adam Aircraft Model A500, as
changed, continues to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. AO0O009DE or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. AOOO09DE are as follows:

Adam A500: Title 14, Code of Federal
Regulations, Part 23, dated February 1,
1965, as amended by Amendment 23-1
through 23-55.

For the model listed above, the
certification basis also includes all
exemptions, if any; equivalent level of
safety findings, if any; and special
conditions not relevant to the special
conditions adopted by this rulemaking
action.

The Administrator has determined
that the applicable airworthiness
regulations (i.e., part 23 as amended) do
not contain adequate or appropriate
safety standards for the AMSAFE, Inc.,
inflatable restraint, as installed on this
Adam Aircraft Industries model because
of a novel or unusual design feature.
Therefore, special conditions are
prescribed under the provisions of
§21.16.

Special conditions, as appropriate, as
defined in §11.19, are issued in
accordance with §11.38, and become
part of the type certification basis in
accordance with §21.101.

Special conditions are initially
applicable to the model for which they
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are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to that model under the provisions of
§21.101.

Novel or Unusual Design Features

The Adam Aircraft Industries Model
A500 will incorporate the following
novel or unusual design feature:

The AMSAFE, Inc., Four-Point Safety
Belt Restraint System incorporating an
inflatable airbag for the pilot and co-
pilot seats. The purpose of the airbag is
to reduce the potential for injury in the
event of an accident. In a severe impact,
an airbag will deploy from one shoulder
harness, in a manner similar to an
automotive airbag. The airbag will
deploy between the head of the
occupant and airplane interior structure.
Therefore, this will provide some
protection to the head of the occupant.
The restraint will rely on sensors to
electronically activate the inflator for
deployment.

The Code of Federal Regulations state
performance criteria for seats and
restraints in an objective manner.
However, none of these criteria are
adequate to address the specific issues
raised concerning inflatable restraints.
Therefore, the FAA has determined that,
in addition to the requirements of part
21 and part 23, special conditions are
needed to address the installation of this
inflatable restraint.

Accordingly, these special conditions
are adopted for the Adam Aircraft
Industries models equipped with the
AMSAFE, Inc., four-point inflatable
restraint. Other conditions may be
developed, as needed, based on further
FAA review and discussions with the
manufacturer and civil aviation
authorities.

Applicability

As discussed above, these special
conditions are applicable to the Adam
Aircraft Industries Model A500
equipped with the AMSAFE, Inc., four-
point inflatable restraint system. Should
Adam Aircraft Industries, at a later date,
request to modify any other model on
the Type Certificate identified in these
special conditions to incorporate the
same novel or unusual design feature,
the special conditions would apply to
that model as well under the provisions
of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on the
previously identified Adam model. It is

not a rule of general applicability, and

it affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register; however, the
substance of these special conditions
has been subjected to the notice and
comment period in several prior
instances and has been derived without
substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these special
conditions is as follows:

PART 23—[AMENDED]

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

The FAA has determined that this
project will be accomplished on the
basis of not lowering the current level
of safety of the Adam Aircraft Industries
Model A500 occupant restraint system.
Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for these models, as modified by
AMSAFE, Incorporated.

Inflatable Four-Point Restraint Safety
Belt with an Integrated Airbag Device on
the Pilot and Copilot Seats of the Adam
Aircraft Industries Model A500.

1. It must be shown that the inflatable
restraint will deploy and will provide
protection under crash conditions.
Compliance will be demonstrated using
the dynamic test condition specified in
14 CFR part 23, § 23.562(b)(2). It is not
necessary to account for floor warpage,
as required by § 23.562(b)(3). The means

of protection must take into
consideration a range of stature from a
5th percentile female to a 95th
percentile male. The inflatable restraint
must provide a consistent approach to
energy absorption throughout that
range.

2. The inflatable restraint must
provide adequate protection for each
occupant. In addition, unoccupied seats
that have an active restraint must not
constitute a hazard to any occupant.

3. The design must prevent the
inflatable restraint from being
incorrectly buckled and/or incorrectly
installed such that the airbag would not
properly deploy. Alternatively, it must
be shown that such deployment is not
hazardous to the occupant and will
provide the required protection.

4. It must be shown that the inflatable
restraint system is not susceptible to
inadvertent deployment as a result of
wear and tear or the inertial loads
resulting from in-flight or ground
maneuvers (including gusts and hard
landings) that are likely to be
experienced in service.

5. It must be extremely improbable for
an inadvertent deployment of the
restraint system to occur, or an
inadvertent deployment must not
impede the pilot’s ability to maintain
control of the airplane or cause an
unsafe condition (or hazard to the
airplane). In addition, a deployed
inflatable restraint must be at least as
strong as a Technical Standard Order
(C114) four-point harness.

6. It must be shown that deployment
of the inflatable restraint system is not
hazardous to the occupant and will not
result in injuries that could impede
rapid egress. This assessment should
include occupants whose restraint is
loosely fastened.

7. It must be shown that an
inadvertent deployment that could
cause injury to a standing or sitting
person is improbable. In addition, the
restraint must also provide suitable
visual warnings that would alert rescue
personnel to the presence of an
inflatable restraint system.

8. It must be shown that the inflatable
restraint will not impede rapid egress of
the occupants 10 seconds after its
deployment.

9. For the purposes of complying with
HIRF and lightning requirements, the
inflatable restraint system is considered
a critical system since its deployment
could have a hazardous effect on the
airplane.

10. It must be shown that the
inflatable restraints will not release
hazardous quantities of gas or
particulate matter into the cabin.
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11. The inflatable restraint system
installation must be protected from the
effects of fire such that no hazard to
occupants will result.

12. There must be a means to verify
the integrity of the inflatable restraint
activation system before each flight or it
must be demonstrated to reliably
operate between inspection intervals.

13. A life limit must be established for
appropriate system components.

14. Qualification testing of the
internal firing mechanism must be
performed at vibration levels
appropriate for a general aviation
airplane.

Issued in Kansas City, Missouri on June 8,
2005.

John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-12148 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20869; Directorate
Identifier 2004—-NM—-09-AD; Amendment 39—
14139; AD 2005-13-03]

RIN 2120-AA64

Airworthiness Directives; AvCraft
Dornier Model 328—-100 and —-300
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain

AvCraft Dornier Model 328-100 and
—300 airplanes. This AD requires
operators to install colored
identification strips on the pulley
brackets, fairlead bracket assemblies,
operational assemblies, and flight
control cables. This AD is prompted by
a report that the flight control systems
do not have elements that are
distinctively identified. We are issuing
this AD to prevent the incorrect re-
assembly of the flight control system
during maintenance, which could result
in reduced controllability of the
airplane.

DATES: This AD becomes effective July
26, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of July 26, 2005.

ADDRESSES: For service information
identified in this AD, contact AvCraft
Aerospace GmbH, P.O. Box 1103, D—
82230 Wessling, Germany.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room P1.—401,
Washington, DC. This docket number is
FAA-2005-20869; the directorate
identifier for this docket is 2004—-NM—
09-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,

ESTIMATED COSTS

Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain AvCraft Dornier
Model 328-100 and —300 airplanes.
That action, published in the Federal
Register on April 6, 2005 (70 FR 17370),
proposed to require operators to install
colored identification strips on the
pulley brackets, fairlead bracket
assemblies, operational assemblies, and
flight control cables.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Explanation of Change to Applicability

We have revised the applicability of
the proposed AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
Average
: Work Cost per U.sS.-
Action hours Iaté(r)LE)aJre Parts airplane registered Fleet cost
P airplanes
Installation ........ccoocoeiiiiiiii e 16 $65 $291 $1,331 112 $149,072
The following table provides the are subject to the concurrent
estimated costs for operators to comply  requirements.
with this AD if they have airplanes that
ESTIMATED COSTS—CONCURRENT REQUIREMENTS
. . . Average Cost per
Concurrent Dornier Service Bulletin Work hours labor rate Parts airplane
per hour P
SB—328-27-290 ...ceeveeerrerereeeereeeeee e 5 $65 | Operator Supplied $325
SB-328-27-291 ... 5 65 | Operator Supplied 325
SB-328-27-292 5 65 | Operator Supplied 325
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ESTIMATED COSTS—CONCURRENT REQUIREMENTS—Continued
Average
Concurrent Dornier Service Bulletin Work hours labor rate Parts gi?S}a%%r
per hour p
SB—328J-27-035 .....ccvreieiiieeiieee e 5 B5 | $AB2 ..o 787
SB-328J-27-036 .....evveeeeeeieiiirieee e 5 B5 | 578 oo 903
SB-328J-27-037 ...oereerereeereee e 5 65 | Operator Supplied ........cccceceevirieerenicereenens $325
Authority for This Rulemaking (3) Will not have a significant Affected ADs
Title 49 of the United States Code economic impact, positive or negativ.e., (b) None.
specifies the FAA’s authority to issue on a substantial number of small entities Applicability

rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-13-03 AvCraft Aerospace Gmbh
(Formerly Fairchild Dornier GmbH):
Amendment 39-14139. Docket No.
FAA—-2005-20869; Directorate Identifier
2004-NM-09-AD.

Effective Date

(a) This AD becomes effective July 26,
2005.

(c) This AD applies to AvCraft Dornier
Model 328-100 and —300 series airplanes,
certificated in any category; as identified in
Dornier Service Bulletin SB—328]-27-176,
Revision 1, dated April 15, 2003; and Dornier
Service Bulletin SB—-328-27-436, Revision 1,
dated April 15, 2003; as applicable.

Unsafe Condition

(d) This AD was prompted by a report that
the flight control systems do not have
elements that are distinctively identified. We
are issuing this AD to prevent the incorrect
re-assembly of the flight control system
during maintenance, which could result in
reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Within 24 months after the effective
date of this AD, install colored identification
strips on the pulley brackets, fairlead bracket
assemblies, operational assemblies, and flight
control cables, in accordance with the
Accomplishment Instructions of Dornier
Service Bulletin SB—-328]-27-176, Revision
1, dated April 15, 2003; or Dornier Service
Bulletin SB—328-27-436, Revision 1, dated
April 15, 2003; as applicable.

Prior or Concurrent Requirements

(g) Prior to or concurrently with the
accomplishment of the actions in paragraph
(f) of this AD, accomplish the actions in the
applicable service bulletins listed in Table 1
of this AD.

TABLE 1.—PRIOR OR CONCURRENT REQUIREMENTS

Model Dorrgiql Sﬁenrvice Revision Date Action
328—100 airplanes ........cceccveeeveeeeeiiiieeneenns SB-328-27-290 T o December 8, Relocate the auto-pilot rudder servo.
2000.
SB-328-27-291 T o December 8, Relocate the auto-pilot aileron servo.
2000.
SB-328-27-292 T o December 8, Relocate the auto pilot elevator servo.
2000.
328-300 airplanes ........cceccvveeveeeeeiiiieeeeenns SB-328J-27-035 | Original ........ April 25, 2000 ..... Relocate the auto-pilot rudder servo.
SB-328J-27-036 | Original ........ April 25, 2000 ..... Relocate the auto-pilot elevator servo.
SB-328J-27-037 | Original ........ April 25, 2000 ..... Relocate the auto-2000 pilot aileron servo.
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Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(i) German airworthiness directive 2003—
376, effective November 11, 2003; and
German airworthiness directive 2003—-377,

effective November 11, 2003; also address the
subject of this AD.

Material Incorporated by Reference

(j) You must use the applicable service
bulletins in Table 2 of this AD to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. To get copies of
the service information, contact AvCraft

Aerospace GmbH, P.O. Box 1103, D-82230
Wessling, Germany. To view the AD docket,
go to the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC. To review copies of the
service information, go to the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

TABLE 2.—MATERIAL INCORPORATED BY REFERENCE

Dornier service bulletin Revision level Date
SB—328-27-290 ....cccoctrieeiiiee et e PP December 8,
2000.
SB—328-27-291 ..ottt PP December 8,
2000.
SB—328-27-292 .....ccccteie et PP December 8,
2000.
SB—328-27-436 ....cecectrieeiiiieeiiee ettt 1 PSRRI April 15, 2003.
SB-328J-27-035 ... Original .... April 25, 2000.
SB—328UJ-27-036 .....ccvrieeitiiieiitiieeeiteee et enanea e (@4 To 1o F- | TSP April 25, 2000.
SB-328UJ—27-037 ...ttt et OFIGINAL 1.t April 25, 2000.
SB—328UJ-27—176 ..ooeeereeeeceeeeeeee ettt e 1 USSR April 15, 2003.

Issued in Renton, Washington, on June 10,
2005.

Michael J. Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-12001 Filed 6—-20-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20866; Directorate
Identifier 2004—NM-258-AD; Amendment
39-14140; AD 2005-13-04]

RIN 2120-AA64

Airworthiness Directives; Avcraft
Dornier Model 328—-100 and —-300
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Avcraft Dornier Model 328-100 and
—300 airplanes. This AD requires a
pressure test and detailed inspection of
each fuselage drain line to determine if
there is a blockage, and related
investigative/corrective actions if
necessary. This AD is prompted by a
report of leakage at one of the drain
lines in the fuselage. We are issuing this
AD to prevent blockage within the drain

lines, causing fluids to collect. These
fluids may freeze and expand, damaging
the drain lines, and allowing fuel to leak
into the cabin and fuel vapors to come
into contact with ignition sources,
which could result in consequent fire in
the cabin.

DATES: This AD becomes effective July
26, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of July 26, 2005.

ADDRESSES: For service information
identified in this AD, contact AvCraft
Aerospace GmbH, P.O. Box 1103, D-
82230 Wessling, Germany.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20866; the directorate
identifier for this docket is 2004—-NM—
258-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington

98055-4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain Avcraft Dornier Model
328-100 and —300 series airplanes. That
action, published in the Federal
Register on April 6, 2005 (70 FR 17357),
proposed to require a pressure test and
detailed inspection of each fuselage
drain line to determine if there is a
blockage, and related investigative/
corrective actions if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Explanation of Change to Applicability

We have revised the applicability of
the proposed AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models. In addition, we noticed
that we had inadvertently reversed the
qualifiers of the airplane models
specified in the applicability of the
proposed AD. The applicability for this
AD has been corrected for this AD and
now reads, “This AD applies to Avcraft
Dornier Model 328-100 series airplanes
having serial numbers 3005 through
3119 inclusive, and Avcraft Dornier
Model 328-300 series airplanes without
option 033F003 “Extended Range”
installed; certificated in any category.”
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Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the changes
described previously. We have
determined that these changes will

neither increase the economic burden
on any operator nor increase the scope
of the AD.

Costs of Compliance

We estimate that this AD affects about
53 Model 328-100 airplanes and 57

ESTIMATED COSTS

Model 328-300 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this AD.

Number of
; Average labor Cost per :
Action Work hours Parts : U.S.-registered Fleet cost
rate per hour airplane airplanes
Pressure test ........cccccevvnne 2 $65 | NONE ..o $130 110 $14,300
Detailed inspection .............. 5 65 | NON€ ..oooiviiiiiiiiieeeeee e 325 110 35,750

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for

a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

2005-13-04 AvCraft Aerospace Gmbh
(Formerly Fairchild Dornier GmbH):
Amendment 39-14140. Docket No.
FAA-2005-20866; Directorate Identifier
2004-NM-258-AD.

Effective Date

(a) This AD becomes effective July 26,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to AvCraft Dornier
Model 328-100 series airplanes having serial
numbers 3005 through 3119 inclusive, and
AvCraft Dornier Model 328-300 series

airplanes without option 033F003 “Extended
Range” installed; certificated in any category.

Unsafe Condition

(d) This AD was prompted by a report of
leakage at one of the drain lines in the
uselage. We are issuing this AD to prevent
blockage within the drain lines, causing
fluids to collect. These fluids may freeze and
expand, damaging the drain lines, and
allowing fuel to leak into the cabin and fuel
vapors to come into contact with ignition

sources, which could result in consequent
fire in the cabin.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Initial Pressure Test

(f) Within 4 months after the effective date
of this AD: Perform an initial pressure test
and any applicable related investigative and
corrective actions in accordance with the
Accomplishment Instructions of Avcraft
Service Bulletin SB-328-53-462, Revision 1,
dated July 15, 2004 (for Model 328-100 series
airplanes); or SB-328]-53—214, Revision 1,
dated July 15, 2004 (for Model 328-300 series
airplanes); as applicable. Do any applicable
related investigative or corrective action
before further flight.

Detailed Inspection

(g) After doing the pressure test required by
paragraph (f) of this AD, but not later than
24 months after the effective date of this AD:
Perform a detailed inspection and related
investigative and corrective actions, in
accordance with Part 2 of the
Accomplishment Instructions of Avcraft
Service Bulletin SB-328-53—-462, Revision 1,
dated July 15, 2004; or SB—328]-53-214,
Revision 1, dated July 15, 2004; as
applicable.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.
Related Information

(i) German airworthiness directives D—
2004—448 and D-2004—449, both effective
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October 14, 2004, also address the subject of
this AD.

Material Incorporated by Reference

(j) You must use Avcraft Dornier Service
Bulletin SB—328-53-462, Revision 1, dated
July 15, 2004; or Avcraft Dornier Service
Bulletin SB-328J-53—214, Revision 1, dated
July 15, 2004; as applicable, to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. To get copies of
the service information, contact AvCraft
Aerospace GmbH, P.O. Box 1103, D-82230
Wessling, Germany. To view the AD docket,
go to the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC. To review copies of the
service information, go to the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 10,
2005.
Michael J. Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-12003 Filed 6—20-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20757; Directorate
Identifier 2004—-NM-192-AD; Amendment
39-14142; AD 2005-13-06]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146 and Avro 146—RJ Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
BAE Systems (Operations) Limited
Model BAe 146 and Avro 146-R]
airplanes. This AD requires modifying
the auxiliary power unit (APU) exhaust
duct in the environmental control
system (ECS) bay; installing new,
improved insulation on this APU
exhaust duct; and replacing the existing
drain pipe with a new exhaust drain
pipe blank. This AD is prompted by a
determination that the temperature of
the skin of the APU exhaust duct in the

ECS bay is higher than the certificated
maximum temperature for this area. We
are issuing this AD to prevent the
potential for ignition of fuel or
hydraulic fluid, which could leak from
pipes running through the ECS bay.
Ignition of these flammable fluids could
result in a fire in the ECS bay.

DATES: This AD becomes effective July
26, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of July 26, 2005.

ADDRESSES: For service information
identified in this AD, contact British
Aerospace Regional Aircraft American
Support, 13850 Mclearen Road,
Herndon, Virginia 20171.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20757; the directorate
identifier for this docket is 2004-NM—
192-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain BAE Systems
(Operations) Limited Model BAe 146
and Avro 146-R] airplanes. That action,
published in the Federal Register on
March 30, 2005 (70 FR 16185), proposed
to require modifying the auxiliary
power unit (APU) exhaust duct in the
environmental control system bay;
installing new, improved insulation on
this APU exhaust duct; and replacing
the existing drain pipe with a new
exhaust drain pipe blank.

Explanation of Change to Applicability

We have revised the applicability of
the proposed AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Comments

We provided the public the
opportunity to participate in the

development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

This AD will affect about 65 airplanes
of U.S. registry. The actions will take
about 1 work hour per airplane, at an
average labor rate of $65 per work hour.
Required parts will cost about $3,766
per airplane. Based on these figures, the
estimated cost of the AD for U.S.
operators is $249,015, or $3,831 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and
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(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-13-06 Bae Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
14142. Docket No. FAA—2005-20757;
Directorate Identifier 2004-NM-192—AD.

Effective Date

(a) This AD becomes effective July 26,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to BAE Systems
(Operations) Limited Model BAe 146 and
Avro 146-R] airplanes, certificated in any
category, on which BAE Systems
Modification HCM30373A, or BAE Systems
Modification HCM30373A and HCM36166C,
are installed.

Unsafe Condition

(d) This AD was prompted by a
determination that the temperature of the
skin of the auxiliary power unit (APU)
exhaust duct in the environmental control
system (ECS) bay is higher than the
certificated maximum temperature for this
area. We are issuing this AD to prevent the
potential for ignition of fuel or hydraulic
fluid, which could leak from pipes running
through the ECS bay. Ignition of these
flammable fluids could result in a fire in the
ECS bay.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 6 months after the effective date
of this AD: Modify the APU exhaust duct in
the ECS bay; install new, improved
insulation on this APU exhaust duct; and
replace the existing drain pipe with a new
exhaust drain pipe blank; by doing all of the
actions in the Accomplishment Instructions
of BAE Systems (Operations) Limited
Modification Service Bulletin SB.49-072—
36244A, dated October 11, 2004. Where the
Accomplishment Instructions of the service
bulletin specify submitting an Advice Note to
the manufacturer, this AD does not require
that action.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(h) British airworthiness directive G—-2004—
0031, dated December 22, 2004, also
addresses the subject of this AD.

Material Incorporated by Reference

(i) You must use BAE Systems (Operations)
Limited Modification Service Bulletin SB.49—
072-36244A, dated October 11, 2004, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of the service
information, contact British Aerospace
Regional Aircraft American Support, 13850
Mclearen Road, Herndon, Virginia 20171. To
view the AD docket, go to the Docket
Management Facility, U.S. Department of
Transportation, 400 Seventh Street SW.,
room PL—401, Nassif Building, Washington,
DC. To review copies of the service
information, go to the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 9,
2005.
Michael J. Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-12004 Filed 6—-20-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-24163; Directorate
Identifier 2005-CE-30-AD; Amendment 39-
14144; AD 2005-12-51]

RIN 2120-AA64

Airworthiness Directives; Rockwell
International (Aircraft Specification No.
A-2-575 previously held by North
American and recently purchased by
Boeing) Models AT-6 (SNJ-2), AT-6A
(SNJ-3), AT-6B, AT-6C (SNJ-4), AT-
6D (SNJ-5), AT-6F (SNJ-6), BC-1A,
SNJ-7, and T-6G Airplanes; and Autair
Ltd. (Aircraft Specification No. AR-11
previously held by Noorduyn Aviation
Ltd.) Model Harvard (Army AT-16)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for
Rockwell International (Aircraft
Specification No. A—2—575 previously
held by North American and recently
purchased by Boeing) Models AT-6
(SNJ-2), AT=6A (SNJ-3), AT-6B, AT—
6C (SNJ—4), AT-6D (SNJ-5), AT-6F
(SNJ—6), BC-1A, SNJ-7, and T-6G
airplanes; and Autair Ltd. (Aircraft
Specification No. AR-11 previously
held by Noorduyn Aviation Ltd.) Model
Harvard (Army AT-16) airplanes. This
AD contains the same information as
emergency AD 2005-12-51 and
publishes the action in the Federal
Register. It requires immediate and
repetitive inspections of the inboard and
outboard, upper and lower wing attach
angles (except for the nose angles) of
both wings for fatigue cracks; and, if any
crack is found, replacement of the
cracked angle with a new angle. This
AD is the result of a report of a Rockwell
International Model SNJ—6 (AT—6F)
airplane crash that occurred on May 9,
2005, resulting in two fatalities. We are
issuing this AD to detect and correct any
fatigue crack in the inboard and
outboard, upper and lower wing attach
angles (except for the nose angles) of
either wing, which could result in
failure of the wing. This failure could
lead to loss of control of the aircraft.
DATES: This AD becomes effective on
June 23, 2005, to all affected persons
who did not receive emergency AD
2005—-12-51, issued June 8, 2005.
Emergency AD 2005-12-51 contained
the requirements of this amendment and
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became effective immediately upon
receipt.

We must receive any comments on
this AD by August 15, 2005.

ADDRESSES: Use one of the following to
submit comments on this AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

e The type certificate holders have
not issued any service information that
addresses this safety issue.

To view the comments to this AD, go
to http://dms.dot.gov. The docket
number is FAA-2005-24163;
Directorate Identifier 2005—-CE-30-AD.

FOR FURTHER INFORMATION CONTACT: Fred
Guerin, Aerospace Engineer, FAA, Los
Angeles ACO, 3960 Paramount Blvd.,
Lakewood, CA 90712; telephone: (562)
627-5232; facsimile: (562) 627-5210; e-
mail: fred.guerin@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

What events caused previous FAA AD
action? The FAA has received a report
of a Rockwell International Model SNJ—
6 (AT—6F) airplane crash that occurred
on May 9, 2005, resulting in two
fatalities. The investigation revealed a
large fatigue crack in the failed lower
inboard wing attach angle. The aircraft
was used for hire in aerobatic training.

On June 8, 2005, we issued emergency
AD 2005-12-51 to require immediate
and repetitive inspections of the inboard
and outboard, upper and lower wing
attach angles (except for the nose
angles) of both wings for fatigue cracks;
and, if any crack is found, replacement
of the cracked angle with a new angle.

Why is it important to publish this
AD? The FAA found that immediate
corrective action was required, that
notice and opportunity for prior public
comment were impracticable and
contrary to the public interest, and that
good cause existed to make the AD
effective immediately by individual
letters issued on June 8, 2005, to all
known U.S. operators of Rockwell

International (Aircraft Specification No.
A—-2-575 previously held by North
American and recently purchased by
Boeing) Models AT-6 (SNJ-2), AT-6A
(SNJ-3), AT-6B, AT-6C (SNJ—4), AT-6D
(SNJ-5), AT-6F (SNJ-6), BG-1A, SNJ-7,
and T-6G airplanes; and Autair Ltd.
(Aircraft Specification No. AR-11
previously held by Noorduyn Aviation
Ltd.) Model Harvard (Army AT-16)
airplanes. These conditions still exist,
and the AD is published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Will FAA take future rulemaking
action on this subject? The National
Transportation Safety Board (NTSB) is
still investigating the accident. When all
information from the investigation
becomes available, FAA may take
additional AD action to address
continued operational safety of the
affected airplanes. This could include,
but is not limited to, inspections,
modifications, and/or replacement of
critical components.

Comments Invited

Will I have the opportunity to
comment before you issue the rule? This
AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-24163; Directorate Identifier
2005—-CE-30—AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify it. If a person contacts us
through a nonwritten communication,
and that contact relates to a substantive
part of this AD, we will summarize the
contact and place the summary in the
docket. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, Section 106

describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.
Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA—-2005-24163;
Directorate Identifier 2005—-CE-30-AD”’
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
anew AD to read as follows:

2005-12-51 Rockwell International
(Aircraft Specification No. A-2-575
previously held by North American and
recently purchased by Boeing) and
Autair Ltd. (Aircraft Specification No.
AR-11 previously held by Noorduyn
Aviation Ltd.): Amendment 39-14144;
Docket No. FAA—-2005-24163;
Directorate Identifier 2005—-CE-30—AD.

When Does This AD Become Effective?

(a) This AD becomes effective on June 23,
2005, to all affected persons who did not
receive emergency AD 2005-12-51, issued
June 8, 2005. Emergency AD 2005-12—-51
contained the requirements of this
amendment and became effective
immediately upon receipt.

Are Any Other ADs Affected By This Action?
(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Models AT—6 (SNJ-2),
AT-6A (SNJ-3), AT-6B, AT-6C (SNJ-4), AT—
6D (SNJ-5), AT-6F (SNJ-6), BC-1A, Harvard
(Army AT-16), SNJ-7, and T-6G airplanes,

all serial numbers, that are certificated in any
category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of a report of a
Rockwell International Model SNJ-6 (AT—6F)
airplane crash that occurred on May 9, 2005,
resulting in two fatalities. We are issuing this
AD to detect and correct cracking in the wing
spars before the cracks grow to failure. Such
a wing failure could result in the wing
separating from the airplane with consequent
loss of control of the airplane.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Perform a fluorescent penetrant inspection
of all inboard and outboard, upper and lower
wing attach angles (except for the nose an-
gles) of both wings for cracks. Replace the
angles as necessary.

(i) Initially inspect before further flight after
June 23, 2005 (the effective date of this
AD), unless previously done within the last
10 hours time-in-service (TIS), except for
those who received emergency AD 2005-
12-51, issued June 8, 2005. Emergency
AD 2005-12-51 contained the require-
ments of this amendment and became ef-
fective immediately upon receipt.

(i) Repetitively inspect thereafter every 200
hours TIS.

(iii) Replace angles as necessary prior to fur-
ther flight after the inspection where cracks
are found.

Follow the Appendix to this AD.

(2) For all airplanes: Report to FAA the results
of the initial inspection required by paragraph
(e)(1) of this AD even if no damage is found
and even if the inspection was previously
done. The Office of Management and Budget
(OMB) approved the information collection re-
quirements contained in this regulation under
the provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 and those fol-
lowing sections) and assigned OMB Control
Number 2120-0056.

Within 7 days after the inspection required by
paragraph (e)(1) of this AD or within 7 days
after June 23, 2005 (the effective date of
this AD), except that this action was already
required upon receipt for those who re-
ceived emergency AD 2005-12—
51.Therefore, those who sent in a report
through emergency AD 2005-12-51 do not
have to resend that initial report.

Send the form (Figure 1 of this AD) to FAA,
Los Angeles ACO, 3960 Paramount Bilvd.,
Lakewood, CA 90712; facsimile: (562) 627—
5210. E-mail: fred.guerin @faa.gov.

(3) You may operate the airplane to return/posi-
tion the airplane to a home base, hangar,
maintenance facility, etc., for the purpose of
doing the inspection required by this AD pro-
vided you follow the limitations in paragraph
(f) of this AD.

You may operate the airplane up to 10 hours
TIS provided the flight(s) occur(s) no later
than 30 days after June 8, 2005. This is a
one-time provision.

Not Applicable.

(4) Special flight permits are allowed for this
AD. See paragraph (f) of this AD for restric-
tions.

Use the procedures in 14 CFR part 39 and
the restrictions in paragraph (f) of this AD.

Not Applicable.

BILLING CODE 4910-13-P
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Wing Attachment Angle Inspection Report for:

Models AT-6 (SNJ-2), AT-6A (SNJ-3), AT-6B, AT-6C (SNJ-4), AT-6D (SNJ-5), AT-6F (SNJ-6),
BC-1A, Harvard (Army AT-16), SNJ-7, And T-6G Airplanes

Date:
Model of aircraft:

Aircraft serial number:

Aircraft registration number:

Hours on airframe (report known or estimated):

Cracks found (yes or no):

If yes, describe number of cracks, length, location, which angle it occurred (use another sheet if
necessary:

Type of operation of aircraft (acrobatic, non-aerobatic, for hire, etc.)

Address and phone number at aircraft location (FBO or local contact)

Name, address, and phone number of aircraft owner (if different from local contact):

Send to: Fred Guerin, ANM-120L
Federal Aviation Administration
Los Angeles Aircraft Certification Office
3960 Paramount Blvd
Lakewood, CA 90712
E-mail: fred.guerin@faa.gov
Facsimile: (562) 627-5210

Figure 1.

BILLING CODE 4910-13-C
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What Are the Flight Restrictions Specified in
Paragraphs (e)(3) and (e)(4) of This AD?

(f) During the time allowed before
compliance with the initial inspection
required by paragraph (e)(1) of this AD, or for
any approved special flight permit, you must
adhere to the following limitations:

(1) Acrobatic maneuvers are prohibited.

(2) Flight into known or forecast moderate
or severe turbulence is prohibited.

(3) Day visual flight rules (VFR) operation
only.

(4) Single pilot operation only (Passengers
prohibited).

May I Request an Alternative Method of
Compliance?

(g) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA. For information on any
already approved alternative methods of
compliance or for further information about
this AD, contact Fred Guerin, Aerospace
Engineer, FAA, Los Angeles ACO, 3960
Paramount Blvd., Lakewood, CA 90712;
telephone: (562) 627-5232; facsimile: (562)
627-5210; e-mail: fred.guerin@faa.gov.

Where Do I View the AD Docket?

(h) To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400 Seventh
Street, SW., Nassif Building, Room PL—401,
Washington, DC 20590-001 or on the Internet
at http://dms.dot.gov. The docket number is
FAA-2005-24163.

Issued in Kansas Gity, Missouri, on June
14, 2005.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

Appendix to AD 2005-12-51

Wing Attachment Angle Inspection for:
Models AT-6 (SNJ-2), AT-6A (SNJ-3), AT-
6B, AT-6C (SNJ-4), AT-6D (SNJ-5), AT-6F
(SNJ-6), BC-1A, Harvard (Army AT-16),
SNJ-7, and T-6G Airplanes

Procedures:

(1) Remove all outboard wing attach angle
COvers.

(2) Support outboard wing on appropriate
stands to relieve the weight on the wing
attach bolts.

(3) On the upper wing attach angles, except
for the forward and aft five bolts on the angle,
remove all of the through bolts that attach the
outboard wing (Do not remove bolts in the
nose angle).

(4) Remove all paint down to the bare
metal using solvent on outer surface of
affected angles. Do not sand or use media
blasting or use any method that would cover
up or contaminate a crack. This means not
using Scotchbrite or a similar abrasive, which
can contaminate a crack for penetrant
inspection.

(5) Use the penetrant manufacturer’s
cleaner, acetone, or 90-percent or more

alcohol solution to do a final surface cleaning
preparation step before the fluorescent
penetrant inspection.

(6) Perform an inspection of the outboard
and inboard wing attach angles using a high
sensitivity fluorescent dye penetrant
inspection procedure per the penetrant
manufacturer’s instructions. Pay particular
attention to cracks that may be present in the
edge of the spot faces closest to the radius of
the angle. Also pay attention to any small
cracks that may be emanating from the edge
of the fasteners in any row of installed
fasteners. Choose a commercially available
fluorescent inspection method that requires
the use of an ultraviolet (black light) in a
darkened environment. Do not use dye
penetrant, which is read under normal
lighting conditions.

(7) Check the wing attachment angle for
condition and for security of rivets and bolts.

(8) If no cracks or major defects are found,
replace nuts and bolts following directions in
paragraphs (11) and (12) of this appendix of
this AD, clean angle, and apply a corrosion
protectant coating paint (Alodine alone is not
acceptable).

(9) On the upper wing, remove the forward
and aft five bolts that were previously left in
place, and inspect the remaining uninspected
portion of the angles following the above
procedure.

(10) On the lower wings, repeat the
inspection on the bottom two attach angles
in the same sequence as on the top angles.

(11) When replacing bolts in angles, use
only nuts, bolts, and torque values as
specified in “Erection and Maintenance No.
ANO01-60FFA-2" or “Erection and
Maintenance No. AN0O1-60F-2"" as applicable
to the aircraft model. Bolts may be reused if
upon inspection they are found to be in
airworthy condition. Nuts may be reused as
long as the nylon-locking feature is
functional, and they cannot be turned onto
the bolt with fingers. Torque values for -
inch bolts are 60—65 inch/lb, and for 54e-inch
bolts are 100—-105 inch/Ib. These torque
values supersede those in the manuals.

(12) To assure that the nuts do not contact
the shoulder of the wing attach bolts and
cause an under torque condition, assure that
no more than two threads are protruding
from nut after torquing. If more than two
threads are protruding, replace with a bolt of
the correct length.

(13) If any cracks are found, replace the
angle with a new part. Send all cracked
angles to Fred Guerin, Aerospace Engineer,
FAA, Los Angeles ACO, 3960 Paramount
Blvd., Lakewood, CA 90712.

[FR Doc. 05-12151 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21586; Directorate
Identifier 2005-NE-16—-AD; Amendment 39—
14148; AD 2005-13-11]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company CT64-820—4
Turboprop Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for General
Electric Company (GE) CT64-820-4
turboprop engines with stage 1 turbine
disk and shaft, part number (P/N)
6004T47P03 or 4921T10P02 installed.
This AD requires removing from service
these stage 1 turbine disk and shafts at
reduced compliance times. This AD
results from the discovery by the
manufacturer of low-cycle-fatigue (LCF)
cracks found in stage 1 turbine disk and
shafts, P/Ns 6004T47P03 and
4921T10P02. We are issuing this AD to
prevent uncontained failure of the stage
1 turbine disk and shaft, resulting in
damage to the airplane.

DATES: This AD becomes effective July
6, 2005.

We must receive any comments on
this AD by August 22, 2005.

ADDRESSES: Use one of the following
addresses to comment on this AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact GE Aircraft Engines Customer
Support Center, M/D 285, 1 Neumann
Way, Evendale, OH 45215, telephone
(513) 552-3272; fax (513) 552—3329; e-
mail address: GEAE.csc@ae.ge.com, for
the service information identified in this
AD.
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FOR FURTHER INFORMATION CONTACT:
Anthony W. Cerra Jr., Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
781-238-7128; fax 781-238-7199; e-
mail address: anthony.cerra@faa.gov.

SUPPLEMENTARY INFORMATION: GE has
informed us that cracks have been found
in some retired stage 1 disk and shafts
which were removed from military T64
engines and are equivalent to the CT64—
820—4 P/Ns 6004T47P03 and
4921T10P02. The cracks were located at
“small feature” locations. A “small
feature” location is any rotating
hardware feature with drawing radii less
than 0.020-inch, that could become
potentially life limiting. These cracks
were difficult to find due to the nature
of their geometry and location on the
part. The cracks were confirmed upon
metallurgical evaluation of cut-up
sections of those parts. This condition,
if not corrected, could result in an
uncontained failure of the stage 1
turbine disk and shaft, resulting in
damage to the airplane.

GE is aware of about 50 engines that
are in service. Three of these engines
have the affected parts. GE has
coordinated the compliance plan with
the operator of these three certain serial
number engines. The specific
compliance times for these engines
minimize adverse operator impact, yet
maintain the interests of safety. GE is
aware of approximately 90 additional
engines for which GE does not know if
the engines are in service or if they have
the affected parts. GE has established
the additional removal-from-service
compliance times for these other
engines in the event that any are still in
service. We are using GE’s compliance
times in this AD.

FAA’s Determination and Requirements
of This AD

Although no airplanes that are
registered in the United States use these
engines, the possibility exists that the
engines could be used on airplanes that
are registered in the United States in the
future. The unsafe condition described
previously is likely to exist or develop
on other CT64—820—4 turboprop engines
of the same type design. We are issuing
this AD to prevent uncontained failure
of the stage 1 turbine disk and shaft,
resulting in damage to the airplane. This
AD requires removing from service stage
1 turbine disk and shafts, P/Ns
6004T47P03 and 4921T10P02 at
reduced compliance times.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this engine model, notice
and opportunity for public comment
before issuing this AD are unnecessary.
A situation exists that allows the
immediate adoption of this regulation.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA-2005-21586; Directorate Identifier
2005-NE-16-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the DMS Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the DMS Docket Offices
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5227) is located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Under the authority delegated to me by
the Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2005-13-11 General Electric Company:
Amendment 39-14148. Docket No.
FAA-2005-21586; Directorate Identifier
2005-NE-16—-AD.
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Effective Date

(a) This airworthiness directive (AD)
becomes effective July 6, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to General Electric
Company (GE) CT64-820—4 turboprop
engines with stage 1 turbine disk and shaft,
part number (P/N) 6004T47P03 or
4921T10P02 installed. These engines are

installed on, but not limited to, DeHavilland
DHC-5D Buffalo airplanes.

Unsafe Condition

(d) This AD results from the discovery by
the manufacturer of low-cycle fatigue (LCF)
cracks found in stage 1 turbine disk and
shafts, P/Ns 6004T47P03 and 4921T10P02.
We are issuing this AD to prevent
uncontained failure of the stage 1 turbine
disk and shaft, resulting in damage to the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Engine Serial Numbers (SNs) 268537,
268565, and 268637

(f) For engine serial number (SN) 268537,
remove the stage 1 turbine disk and shaft
from service at or before accumulating 1,700
cycles-since-new (CSN), or by December 31,
2005, whichever occurs first.

(g) For engine SN 268565, remove the stage
1 turbine disk and shaft from service at or
before accumulating 1,585 CSN, or by
December 31, 2005, whichever occurs first.

(h) For engine SN 268637, remove the stage
1 turbine disk and shaft from service at or
before accumulating 1,345 CSN, or by
December 31, 2005, whichever occurs first.

All Other Engines

(i) For all other engines that have
accumulated 590 CSN or more on the stage
1 turbine disk and shaft on the effective date
of this AD, remove stage 1 turbine disk and
shaft from service at or before accumulating
an additional 10 cycles-in-service, at or
before accumulating the service life limit of
1,700 CSN, or by December 31, 2005,
whichever occurs first.

(j) For all other engines that have
accumulated fewer than 590 CSN on the
stage 1 turbine disk and shaft on the effective
date of this AD, remove stage 1 turbine disk
and shaft from service at the next piece-part-
exposure, or before accumulating 600 CSN,
or by December 31, 2005, whichever occurs
first.

(k) After the effective date of this AD, do
not install any stage 1 turbine disk and shaft,
P/N 6004T47P03 or 4921T10P02, into any
engine.

(1) After the effective date of this AD, do
not install any engine with stage 1 turbine
disk and shaft, P/N 6004T47P03 or
4921T10P02, into any airplane.

Definition

(m) For the purpose of this AD, piece-part
exposure is defined as the stage 1 disk and
shaft is completely disassembled using the
disassembly instructions of the
manufacturer’s engine manual, or other FAA-
approved engine manual.

Alternative Methods of Compliance

(n) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(o) Information on determining engine
usage in cycles for comparison to CT64
service life limits can be found in GE Service
Bulletin CEB No. 93, Revision 2, dated May
30, 1984. GE Alert Service Bulletin No. CT64
S/B 72—-A0113, Revision 1, dated May 16,
2005, also pertains to the subject of this AD.

Material Incorporated by Reference

(p) None.

Issued in Burlington, Massachusetts, on
June 14, 2005.
Robert Ganley,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 05-12173 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20931; Airspace
Docket No. 95-AEA-08]

Establishment of Class E Airspace;
Sutton, WV

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Sutton, WV. Controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to contain aircraft operating into
Braxton County Airport, Sutton, WV,
under Instrument Flight Rules (IR).

DATES: Effective: 0901 UTC October 27,
2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Eastern Terminal Service Unit. Airspace
and Operations, ETSU-520, Eastern
Region, Federal Aviation
Administration, 1 Aviation Plaza,
Jamaica, New York 11434—4809,
telephone: (718) 553—4521.

SUPPLEMENTARY INFORMATION:

History

On April 27, 2005, a notice proposing
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) by
establishing a Class E airspace area at
Sutton, WV, was published in the
Federal Register (70 FR 21695-21696).
The proposed action would provide
controlled airspace to accommodate
Standard Instrument Approach
Procedures (SIAP), based on area
navigation (RNAV), to Braxton County
Airport. Interested parties were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA
on or before May 27, 2005. No
comments to the proposal were
received. The rule is adopted as
proposed. The coordinates for this
airspace docket are based on North
America Datum 83. Class E airspace area
designations for airspace extending
upward from the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M, dated August 30, 2004,
and effective September 16, 2004, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) provides controlled Class E
airspace extending upward from 700
feet above the surface for aircraft
conducting IFR operations within an 8-
mile radius of Braxton County Airport,
Sutton, WV.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by refernce,
Navigation (air).
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Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA WV E5 Sutton, WV (New)
Braxton County Airport, Sutton, WV

(Lat. 38°41”13’ N., long. 80°39'07” W.)

That airspace extending upward from 700
feet above the surface within an 8-mile radius

of Braxton County Airport.
* * * * *

Issued in Jamaica, New York, on June 14,
2005.

John G. McCartney,

Acting Area Director, Eastern Terminal
Operations.

[FR Doc. 05-12146 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2005—-21034; Airspace
Docket No. 05-AEA—-09]

Establishment of Class E-2 Airspace;
Bar Harbor, ME

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E-2 airspace at Bar Harbor, ME.
Controlled airspace extending upward
from the surface is needed to contain
aircraft operating under Instrument
Flight Rule (IFR) operations into
Hancock County-Bar Harbor Airport,
Bar Harbor, ME.

EFFECTIVE DATES: 0901 UTC September
1, 2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,

Eastern Terminal Service Unit, Airspace
and Operations, ETUS-520, Eastern
Region, Federal Aviation
Administration, 1 Aviation Plaza,
Jamaica, New York 11434—-4809,
telephone: (718) 553—4521.
SUPPLEMENTARY INFORMATION:

History

On May 5, 2005, a notice proposing to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) by
establishing Class E-2 airspace area at
Bar Harbor, ME, was published in the
Federal Register (70 FR 23810-23811).
The proposed action would provide
controlled airspace to accommodate
Standard Instrument Approach
Procedures (SIAP) to Hancock County-
Bar Harbor Airport. Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA on or before June 6, 2005. No
comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace area
designations for airspace extending
upward from the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M, dated August 30, 2004,
and effective September 16, 2004, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) provides controlled Class E
airspace extending upward from the
surface for aircraft conducting IFR
operation into Hancock County-Bar
Harbor Airport, Bar Harbor, ME.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED]

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6002 Class E Airspace Areas
designated as a surface area for an airport.
* * * * *

ANE ME E2 Bar Harbor, ME

Hancock Count-Bar Harbor Airport, ME

(Lat. 44°26'59” N., long. 68°21'41” W.)

Within a 4.2-mile radius of the Hancock
County-Bar Harbor Airport and within 2.7
miles each side of a 204° bearing from the
airport, extending from the 4.2-mile radius to
6.2 miles southwest of the airport and within
2.7 miles each side of a 024° bearing from the
airport, extending from the 4.2-mile radius to
6.2 miles northeast of the airport. This Class
E airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Issued in Jamaica, New York on June 14,
2005.

John G. McCartney,

Acting Area Director, Eastern Terminal
Operations.

[FR Doc. 05-12145 Filed 6—-20-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF STATE

22 CFR Part 40

RIN 1400-AC04

[Public Notice 5115]

Aliens Inadmissible Under the

Immigration and Nationality Act—
Unlawful Voters

AGENCY: Department of State.

ACTION: Interim rule with request for
comments.
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SUMMARY: This rule amends the
Department’s regulations concerning
visa ineligibility for aliens who vote
unlawfully. We are amending the
regulations to comply with the
provisions of the Child Citizenship Act
of 2000.
DATES: The effective date of this
regulation is July 21, 2005.

Comment Date: The Department will
accept comments from the public up to
60 days from August 22, 2005.

ADDRESSES: You may submit comments,
identified by any of the following
methods:

E-mail: visaregs@state.gov. You must
include the RIN and the words
“Unlawful Voters Regulation” in the
subject line of your message.

Mail: Chief, Legislation and
Regulations Division, Visa Office, U.S.
Department of State, 2401 E Street, NW.,
Washington, DC 20520-0106.

Fax: 202-663-3898. You must include
the RIN and the words “Unlawful
Voters Regulation” in the subject line of
your message.

Persons with access to the internet
may also view this notice and provide
comment by going to the regulations.gov
Web site at: http://www.regulations.gov/
index.cfm.

FOR FURTHER INFORMATION CONTACT:
Penafrancia D. Salas, Legislation and
Regulations Division, Visa Services,
Department of State, Washington, DC
20520-0106, 202—-663—2878 or email to
visaregs@state.gov.

SUPPLEMENTARY INFORMATION:

What Is the Authority for This Rule?

Section 201(b)(1) of Public Law 106—
395, the Child Citizenship Act of 2000,
amended section 212(a)(10) of the
Immigration and Nationality Act (INA)
by adding an exception to the ground of
inadmissibility, INA 212(a)(10)(D), for
aliens who voted in violation of U.S.
law.

What Is the Exception to the Ground of
Inadmissibility?

Under new INA 212(a)(10)(D), in
general, an alien will continue to be
inadmissible, and therefore ineligible
for a visa, if the alien has voted in
violation of any Federal, State, or local
constitutional provision, statute,
ordinance, or regulation. Nevertheless,
pursuant to the new exception, the alien
shall not be considered to be
inadmissible under any provision of this
subsection based on such violation if
each natural parent of the alien (or, in
the case of an adopted alien, each
adoptive parent of the alien) is or was
a citizen (whether by birth or
naturalization), the alien permanently

resided in the United States prior to
attaining the age of 16, and the alien
reasonably believed at the time of such
violation that he or she was a citizen.

Regulatory Analysis and Notices

Administrative Procedure Act

Publication of this regulation as an
interim rule is based upon the “good
cause”’ exceptions found 5 U.S.C.
553(b). The amendment to the
regulation simply implements a
legislative mandate without
interpretation and codifies current
practices. Therefore, we determined that
it is appropriate to publish this rule as
an interim rule. Nevertheless, we will
solicit comments from the public.

Regulatory Flexibility Act/Executive
Order 13272: Small Entities

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign
based companies in domestic and
import markets.

Executive Order 12866

The Department of State does not
consider this rule to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review. In addition, the
Department is exempt from Executive
Order 12866 except to the extent that it
is not promulgating regulations in
conjunction with a domestic agency that
are significant regulatory actions. The

Department has nevertheless reviewed
the regulation to ensure its consistency
with the regulatory philosophy and
principles set forth in that Executive
Order.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 40

Aliens, Immigration, Passports and
visas.

PART 40—REGULATIONS
PERTAINING TO BOTH
NONIMMIGRANTS AND IMMIGRANTS
UNDER THE IMMIGRATION AND
NATIONALITY ACT, AS AMENDED

m 1. The authority citation for part 40
shall continue to read:

Authority: 8 U.S.C. 1104.
m 2. Revise §40.104 to read as follows:

§40.104 Unlawful voters.

(a) Subject to paragraph (b) of this
section, an alien is ineligible for a visa
if the alien has voted in violation of any
Federal, State, or local constitutional
provision, statute, ordinance, or
regulation.

(b) Such alien shall not be considered
to be ineligible under paragraph (a) of
this section if each natural parent of the
alien (or, in the case of an adopted alien,
each adoptive parent of the alien) is or
was a citizen (whether by birth or
naturalization), the alien permanently
resided in the United States prior to
attaining the age of 16, and the alien
reasonably believed at the time of such
violation that he or she was a citizen.

Dated: June 8, 2005.
Maura Harty,

Assistant Secretary for Consular Affairs,
Department of State.

[FR Doc. 05-12219 Filed 6—20-05; 8:45 am]
BILLING CODE 4710-06-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD 11-05-013]
RIN 1625-AA08

Special Local Regulations for Marine
Event; San Francisco Giants Fireworks
Display, San Francisco Bay, CA
AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations for
the navigable waters of San Francisco
Bay dealing with the loading, transport,
and launching of fireworks used during
a fireworks display to be held after a
San Francisco Giants baseball game on
July 19, 2005. These special local
regulations are intended to prohibit
vessels and people from entering into or
remaining within the regulated areas in
order to ensure the safety of participants
and spectators.

DATES: This rule is effective from 9 a.m.
to 11 p.m. on July 19, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of the docket CGD 11—
05-013 and are available for inspection
or copying at Coast Guard Marine Safety
Office San Francisco Bay, Coast Guard
Island, Alameda, California, 94501,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Ensign Trevor Parra, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
at (510) 437-5873.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(3)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM.
Logistical details surrounding the event
were not finalized and presented to the
Coast Guard in time to draft and publish
an NPRM. As such, the event would
occur before the rulemaking process was
complete. Because of the dangers posed
by the pyrotechnics used in this
fireworks display, special local
regulations are necessary to provide for
the safety of event participants,
spectator craft, and other vessels
transiting the event area. For the safety
concerns noted, it is in the public
interest to have these regulations in
effect during the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in the effective date
of this rule would expose mariners to
the dangers posed by the pyrotechnics
used in this fireworks display.

Background and Purpose

The San Francisco Giants Baseball
Team is sponsoring a brief fireworks
display on July 19, 2005 on the waters
of San Francisco Bay near SBC Park.
The fireworks display is meant for
entertainment purposes in support of
the San Francisco Giants Baseball Team.
These special local regulations are being
issued to establish a temporary
regulated area in San Francisco Bay
around the fireworks launch barge
during loading of the pyrotechnics,
during the transit of the barge to the
display location, and during the
fireworks display. This regulated area
around the launch barge is necessary to
protect spectators, vessels, and other
property from the hazards associated
with the pyrotechnics on the fireworks
barge. The Coast Guard has granted the
event sponsor a marine event permit for
the fireworks display.

Discussion of Rule

The Coast Guard is establishing
temporary special local regulations on
specified waters off of the San Francisco
waterfront. During the loading of the
fireworks barge, while the barge is being
towed to the display location, and until
the start of the fireworks display, the
special local regulations apply to the
navigable waters around and under the
fireworks barge within a radius of 100
feet. During the 15-minute fireworks
display, the area to which these special
local regulations apply will increase in
size to encompass the navigable waters
around and under the fireworks barge
within a radius of 1,000 feet. Loading of
the pyrotechnics onto the fireworks
barge is scheduled to commence at 9
a.m. on July 19, 2005, and will take
place at Pier 50 in San Francisco.
Towing of the barge from Pier 50 to the
display location is scheduled to take
place between 8 p.m. and 10 p.m. on
July 19, 2005. During the fireworks
display, scheduled to commence
immediately after the baseball game, the
fireworks barge will be located
approximately 1,000 feet off of Pier 48
in position 37°46'57.2” N, 122°23’58.07”
w

The effect of the temporary special
local regulations will be to restrict
general navigation in the vicinity of the
fireworks barge while the fireworks are
loaded at Pier 50, during the transit of

the fireworks barge, and until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area. These regulations
are needed to keep spectators and
vessels a safe distance away from the
fireworks barge to ensure the safety of
participants, spectators, and transiting
vessels.

Pursuant to 33 U.S.C. 1236, persons
violating these special local regulations
may be liable as follows: suspension or
revocation of the license of a licensed
officer for incompetence or misconduct;
civil penalty of $6,500 for any person in
charge of the navigation of a vessel other
than a licensed officer; civil penalty of
$6,500 for the owner of a vessel
(including any corporate officer of a
corporation owning the vessel) who is
actually on board; and $2,750 for any
other person.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Although this regulation prevents
traffic from transiting a portion of San
Francisco Bay during the event, the
effect of this regulation will not be
significant due to the small size and
limited duration of the regulated area.
The entities most likely to be affected
are pleasure craft engaged in
recreational activities and sightseeing.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may effect owners and
operators of pleasure craft engaged in
recreational activities and sightseeing.
This rule will not have a significant
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economic impact on a substantial
number of small entities for several
reasons: (i) Vessel traffic can pass safely
around the area, (ii) vessels engaged in
recreational activities and sightseeing
have ample space outside of the effected
portion of San Francisco Bay to engage
in these activities, (iii) this rule will
encompass only a small portion of the
waterway for a limited period of time,
and (iv) the maritime public will be
advised in advance of these special local
regulations via public notice to
mariners.

Assistance For Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or government
jurisdiction and you have questions
concerning its provisions, options for
compliance, or assistance in
understanding this rule, please contact
Ensign Trevor Parra, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
at (510) 437-5873.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine parade permit are
specifically excluded from further
analysis and documentation under those
sections.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an ‘“‘Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and record keeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 100.35-T11-017 to
read as follows:
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§100.35-T11-017 San Francisco Giants
Fireworks Display, San Francisco Bay, CA.

(a) Regulated Area. A regulated area is
established for the waters of San
Francisco Bay surrounding a barge used
as the launch platform for a fireworks
display to be held after a San Francisco
Giants baseball game. During the
loading of the fireworks barge, during
the transit of the fireworks barge to the
display location, and until the start of
the fireworks display, the regulated area
encompasses the navigable waters
around and under the fireworks barge
within a radius of 100 feet. During the
15-minute fireworks display, the
regulated area increases in size to
encompass the navigable waters around
and under the fireworks launch barge
within a radius of 1,000 feet. Loading of
the pyrotechnics onto the fireworks
barge is scheduled to commence at 9
a.m. on July 19, 2005, and will take
place at Pier 50 in San Francisco.
Towing of the barge from Pier 50 to the
display location is scheduled to take
place between 8 p.m. and 10 p.m. on
July 19, 2005. During the fireworks
display, scheduled to start after the
baseball game ends (approximately
10:30 p.m. on July 19, 2005), the barge
will be located approximately 1,000 feet
off of San Francisco Pier 48 in position
37°46'57.2” N, 122° 23'58.0” W.

(b) Definitions. (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Group San
Francisco.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Group San Francisco with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(c) Special Local Regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol.

(ii) Proceed as directed by an Official
Patrol.

(d) Effective Period. This section will
be effective from 9 a.m. to 11 p.m. on
July 19, 2005. If the event concludes
prior to the scheduled termination time,
the Coast Guard will cease enforcement
of the special local regulations and will
announce that fact via Broadcast Notice
to Mariners.

Dated: June 9, 2005.
K. J. Eldridge,
Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.
[FR Doc. 05-12139 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD 11-05-009]

RIN 1625-AA08

Special Local Regulations for Marine
Events; San Francisco Giants

Fireworks Display, San Francisco Bay,
CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations in
the navigable waters of San Francisco
Bay dealing with the loading, transport,
and launching of fireworks used during
a fireworks display to be held after a
San Francisco Giants baseball game on
June 21, 2005. These special local
regulations are intended to prohibit
vessels and people from entering into or
remaining within the regulated areas in
order to ensure the safety of participants
and spectators.

DATES: This rule is effective from 9 a.m.
to 11 p.m. on June 21, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of the docket [CGD 11—
05—009] and are available for inspection
or copying at Coast Guard Marine Safety
Office San Francisco Bay, Coast Guard
Island, Alameda, California, 94501,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Doug Ebbers, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437—-2770.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(3)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM.
Logistical details surrounding the event
were not finalized and presented to the
Coast Guard in time to draft and publish
an NPRM. As such, the event would
occur before the rulemaking process was
complete. Because of the dangers posed
by the pyrotechnics used in this

fireworks display, special local
regulations are necessary to provide for
the safety of event participants,
spectator craft, and other vessels
transiting the event area. For the safety
concerns noted, it is in the public
interest to have these regulations in
effect during the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in the effective date
of this rule would expose mariners to
the dangers posed by the pyrotechnics
used in this fireworks display.

Background and Purpose

The San Francisco Giants Baseball
Team is sponsoring a brief fireworks
display on June 21, 2005 in the waters
of San Francisco Bay near SBC Park.
The fireworks display is meant for
entertainment purposes in support of
the San Francisco Giants Baseball Team.
These special local regulations are being
issued to establish a temporary
regulated area in San Francisco Bay
around the fireworks launch barge
during loading of the pyrotechnics,
during the transit of the barge to the
display location, and during the
fireworks display. This regulated area
around the launch barge is necessary to
protect spectators, vessels, and other
property from the hazards associated
with the pyrotechnics on the fireworks
barge. The Coast Guard has granted the
event sponsor a marine event permit for
the fireworks display.

Discussion of Rule

The Coast Guard is establishing
temporary special local regulations on
specified waters off of the San Francisco
waterfront. During the loading of the
fireworks barge, while the barge is being
towed to the display location, and until
the start of the fireworks display, the
special local regulations apply to the
navigable waters around and under the
fireworks barge within a radius of 100
feet. During the 20-minute fireworks
display, the area to which these special
local regulations apply will increase in
size to encompass the navigable waters
around and under the fireworks barge
within a radius of 1,000 feet. Loading of
the pyrotechnics onto the fireworks
barge is scheduled to commence at 9
a.m. on June 21, 2005, and will take
place at Pier 50 in San Francisco.
Towing of the barge from Pier 50 to the
display location is scheduled to take
place between 8 p.m. and 10 p.m. on
June 21, 2005. During the fireworks
display, scheduled to commence
immediately after the baseball game, the
fireworks barge will be located
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approximately 1,000 feet off of Pier 48
in position 37° 46’57.2” N, 122° 23’58.0”
W.

The effect of the temporary special
local regulations will be to restrict
general navigation in the vicinity of the
fireworks barge while the fireworks are
loaded at Pier 50, during the transit of
the fireworks barge, and until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area. These regulations
are needed to keep spectators and
vessels a safe distance away from the
fireworks barge to ensure the safety of
participants, spectators, and transiting
vessels.

Pursuant to 33 U.S.C. 1236, persons
violating these special local regulations
may be liable as follows: suspension or
revocation of the license of a licensed
officer for incompetence or misconduct;
civil penalty of $6,500 for any person in
charge of the navigation of a vessel other
than a licensed officer; civil penalty of
$6,500 for the owner of a vessel
(including any corporate officer of a
corporation owning the vessel) who is
actually on board; and $2,750 for any
other person.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Although this regulation prevents
traffic from transiting a portion of San
Francisco Bay during the event, the
effect of this regulation will not be
significant due to the small size and
limited duration of the regulated area.
The entities most likely to be affected
are pleasure craft engaged in
recreational activities and sightseeing.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities”” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule is not
expected to have a significant economic
impact on a substantial number of
entities, some of which may be small
entities. This rule may effect owners
and operators of pleasure craft engaged
in recreational activities and
sightseeing. This rule will not have a
significant economic impact on a
substantial number of small entities for
several reasons: (i) Vessel traffic can
pass safely around the area, (ii) vessels
engaged in recreational activities and
sightseeing have ample space outside of
the effected portion of San Francisco
Bay to engage in these activities, (iii)
this rule will encompass only a small
portion of the waterway for a limited
period of time, and (iv) the maritime
public will be advised in advance of
these special local regulations via public
notice to mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or government
jurisdiction and you have questions
concerning its provisions, options for
compliance, or assistance in
understanding this rule, please contact
Lieutenant Doug Ebbers, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437—-2770.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of

compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
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on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation.

Special local regulations issued in
conjunction with a regatta or marine
parade permit are specifically excluded
from further analysis and
documentation under those sections.
Under figure 2—1, paragraph (34)(h), of
the Instruction, an “Environmental
Analysis Check List” and a ““Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 100.35-T11-024 to
read as follows:

§100.35-T11-024 San Francisco Giants
Fireworks Display, San Francisco Bay, CA.

(a) Regulated Area. A regulated area is
established for the waters of San
Francisco Bay surrounding a barge used
as the launch platform for a fireworks
display to be held after a San Francisco
Giants baseball game. During the
loading of the fireworks barge, during
the transit of the fireworks barge to the
display location, and until the start of
the fireworks display, the regulated area
encompasses the navigable waters
around and under the fireworks barge
within a radius of 100 feet. During the
20-minute fireworks display, the
regulated area increases in size to
encompass the navigable waters around
and under the fireworks launch barge
within a radius of 1,000 feet. Loading of
the pyrotechnics onto the fireworks
barge is scheduled to commence at 9
a.m. on June 21, 2005, and will take
place at Pier 50 in San Francisco.
Towing of the barge from Pier 50 to the
display location is scheduled to take
place between 8 p.m. and 10 p.m. on
June 21, 2005. During the fireworks
display, scheduled to start after the
baseball game ends (approximately
10:30 p.m. on June 21, 2005), the barge
will be located approximately 1,000 feet
off of San Francisco Pier 48 in position
37°46'57.2” N, 122°23’58.0” W.

(b) Definitions. (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Group San
Francisco.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Group San Francisco with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(c) Special Local Regulations.

(1) Except for persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol.

(ii) Proceed as directed by an Official
Patrol.

(d) Effective Period. This section will
be effective from 9 a.m. to 11 p.m. on

June 21, 2005. If the event concludes
prior to the scheduled termination time,
the Coast Guard will cease enforcement
of the special local regulations and will
announce that fact via Broadcast Notice
to Mariners.

Dated: June 9, 2005.
K.J. Eldridge,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 05-12140 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-05-052]
RIN 1625-AA00

Safety Zone: Celebrate the Fourth/
Salem Fireworks—Salem, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Salem Celebrate the Fourth
fireworks on July 4, 2005 in Salem,
Massachusetts. The safety zone will
prohibit entry into or movement within
this portion of Salem Harbor during its
effective period.

DATES: This rule is effective from 8:30
p-m. EDT on July 4, 2005 to 10 p.m. EDT
on July 4, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-05—
052 and are available for inspection or
copying at Sector Boston, 427
Commercial Street, Boston, MA,
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer Paul English, Sector
Boston, Waterways Safety and Response
Division, at (617) 223-5750.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. A notice
of proposed rulemaking (NPRM) was
not published for this regulation
because the logistics with respect to the
fireworks presentation were not
determined with sufficient time to draft
and publish an NPRM. Publishing an
NPRM was impracticable; any delay
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encountered in this regulation’s
effective date would be contrary to the
public interest since the safety zone is
needed to prevent traffic from transiting
a portion of Salem Harbor during the
fireworks event and to provide for the
safety of life on navigable waters

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay encountered in this
regulation’s effective date would be
contrary to public interest since the
safety zone is needed to prevent traffic
from transiting a portion of Salem
Harbor during the fireworks display
thus ensuring that the maritime public
is protected from any potential harm
associated with such an event. The zone
should have minimal negative impact
on vessel transits due to the fact that
vessels will be excluded from the area
for only 1.5 hours, and vessels will be
able to transit in the majority of Salem
Harbor during the event.

Background and Purpose

This temporary rule establishes a
safety zone in Salem Harbor within a
four hundred yard radius of the
fireworks launch site located on Derby
Wharf.

The zone will temporarily restrict
movement within this portion of Salem
Harbor and is needed to protect the
maritime public from the dangers posed
by a fireworks display. Marine traffic
may transit safely outside of the zone
during the effective period. The Captain
of the Port does not anticipate any
negative impact on vessel traffic due to
this event. Public notifications will be
made prior to the effective period via
safety marine information broadcasts
and local notice to mariners.

Discussion of Rule

The safety zone is in effect from 8:30
p-m. EDT until 10 p.m. EDT July 4,
2005. Marine traffic may transit safely
outside of the safety zone during the
event thereby allowing navigation in the
majority of Salem Harbor except the
portion effected by the zone described
herein. Because of the limited time-
frame of the effective period and
because the zone leaves the majority of
Salem Harbor open for navigation, the
Captain of the Port anticipates minimal
negative impact on vessel traffic due to
this event. Public notifications will be
made prior to the effective period via
Local Notice to Mariners and marine
information broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of

Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation of the regulatory policies and
procedures of DHS is unnecessary.

Although this rule prevents traffic
from transiting a portion of Salem
Harbor during the effective period, the
effects of this rule will not be significant
for several reasons: Vessels will be
excluded from the area of the safety
zone for only 1.5 hours, vessels will be
able to operate in the majority of Salem
Harbor during the effective period and
advance notifications will be made to
the local maritime community by
marine information broadcasts and
Local Notice to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Salem Harbor from 8:30
p-m. EDT to 10 p.m. EDT on July 4,
2005.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will be
in effect for only 1.5 hours, vessel traffic
can safely pass around the safety zone,
and advance notifications will be made
to the local maritime community by
marine information broadcasts and
Local Notice to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities

in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—-FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
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Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,

which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of

a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g) of the
Instruction, from Further environmental
documentation. This rule fits the
category selected from paragraph (34)(g),
as it would establish a safety zone.

A final “Environmental Analysis
Check List”” and a final “Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measure,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary section 165.T05-052
to read as follows:

§165.T05-052 Safety Zone: Celebrate the
Fourth/Salem Fireworks—Salem,
Massachusetts.

(a) Location. The following area is a
safety zone:

All waters of Salem Harbor in a four
hundred yard radius of the fireworks
launch site located on Derby Wharf.

(b) Effective Date. This section is
effective from 8:30 p.m. EDT until 10
p-m. EDT on July 4, 2005.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into or movement
within this zone will be prohibited
unless authorized by the Captain of the
Port Boston.

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated on-scene U.S. Coast Guard
patrol personnel. On-scene Coast Guard
patrol personnel include commissioned,
warrant, and petty officers of the Coast
Guard on board Coast Guard, Coast
Guard Auxiliary, local, state, and
Federal law enforcement vessels.

Dated: June 9, 2005.
James L. McDonald,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. 05-12118 Filed 6—20-05; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-05-017]

RIN 1625-AA00

Safety Zone: Macy’s July 4th

Fireworks, East River and Upper New
York Bay, NY

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is modifying
the permanent safety zone for the
annual Macy’s July 4th fireworks
display found at 33 CFR 165.166 to
accommodate an added fireworks
discharge site near Liberty Island. This
action is necessary to provide for the
safety of life on navigable waters during
the event. This will restrict vessel traffic
in portions of the East River, Hudson
River, and Upper New York Bay during
the duration of the Macy’s July 4th
fireworks event.

DATES: This rule is effective June 21,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-05-017) and are
available for inspection or copying at
room 203, Coast Guard Sector New
York, 212 Coast Guard Drive, Staten
Island, New York 10305 between 8 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander E. Morton,
Waterways Management Division, Coast
Guard Sector New York (718) 354—4191.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 11, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled ““Safety Zone: Macy’s July 4th
Fireworks, East River and Upper New
York Bay, NY” in the Federal Register
(70 FR 18343). We received no letters
commenting on the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
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making this rule effective less than 30
days after publication in the Federal
Register. This rule governs an annual
July 4th event and is necessary to
provide for the safety of life and
property on navigable waters during a
large-scale fireworks display.

Background and Purpose

The Coast Guard is revising 33 CFR
165.166, the permanent safety zone for
the annual Macy’s July 4th fireworks
displays in the East River and Upper
New York Bay, to protect a third
fireworks discharge location near
Liberty Island, which was not
anticipated by the original regulation.
The safety zone previously
encompassed a portion of the East River
from Roosevelt Island to Governor’s
Island and was defined as all waters of
the East River east of a line drawn from
the Fireboat Station Pier, Battery Park
City, in approximate position
40°42'15.4” N 074°01°06.8” W (NAD
1983) to Governors Island Light (2)
(LLNR 35010), in approximate position
40°41'34.4” N 074°01°10.9” W (NAD
1983); north of a line drawn from
Governors Island, in approximate
position 40°4125.3” N 074°00°42.5” W
(NAD 1983) to the southwest corner of
Pier 9A, Brooklyn; south of a line drawn
from East 47th Street, Manhattan
through the southern point of Roosevelt
Island to 46 Road, Brooklyn, and all
waters of Newtown Creek west of the
Pulaski Bascule Bridge. The revised
regulation increases the size of the
safety zone to include all waters of the
Upper New York Bay south of a line
drawn from Pier A (Fireboat Station
Pier), Battery Park City, in approximate
position 40°4215.4” N 074°01°06.8” W
(NAD 1983) to the easternmost corner of
the Ellis Island Security Zone, in
approximate position 40°41’57.6” N
074°02°06.7” W (NAD 1983); and north
of a line drawn from Pier 7, Jersey City,
NJ, in approximate position 40°41°26.4”
N 074°03"17.3” W (NAD 1983) to Liberty
Island Lighted Gong Buoy 29 (LLNR
34995), in approximate position
40°41°02.2” N 074°02'24.7” W (NAD
1983), on to Governor’s Island Extension
Light (LLNR 35000), in approximate
position 40°41°08.3” N 074°01’35.4” W
(NAD 1983).

The activation period for this
expanded safety zone remains
unchanged from the previous
regulation. The expanded safety zone
will remain effective from 6:30 p.m.
until 11:30 p.m. on July 4th. If the event
is cancelled due to inclement weather,
then this safety zone will be effective
from 6:30 p.m. until 11:30 p.m. on July
5th. The expanded safety zone prevents
vessels from transiting these portions of

the East River, Hudson River, and Upper
New York Bay, and is needed to protect
mariners from the hazards associated
with fireworks launched from 6 barges
in the area. No vessel may enter the
safety zone without permission from the
Captain of the Port, New York.

This safety zone covers the minimum
area needed and imposes the minimum
restrictions necessary to ensure the
protection of all vessels and the
fireworks handlers aboard the barges.

Public notifications will be made
prior to the event via the Local Notice
to Mariners, marine information
broadcasts, facsimile, and Macy’s
waterways telephone hotline. In
previous years this telephone hotline
has been established in early June.

Discussion of Comments and Changes

One minor change will be made to the
description of the northern boundary of
the safety zone on the East River. The
regulation text currently indicates the
eastern reference point for this
boundary as ““46 Road, Brooklyn,”” and
is changed to properly identify this
reference point as ““46 Road, Queens.”

Regulatory Evaluation

This rule is not a “significant
regulatory action’” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This safety zone temporarily closes a
major portion of the East River and
Upper New York Bay to vessel traffic.
There is a regular flow of traffic through
this area; however, the impact of this
regulation is expected to be minimal for
the following reasons: the limited
duration of the event; the extensive,
advance advisories that will be made to
allow the maritime community to
schedule transits before and after the
event; the event takes place at a late
hour on a national holiday; the event
has been held for twenty-three years in
succession and is therefore anticipated
annually; small businesses may
experience an increase in revenue due
to the event; advance notifications will
be made to the local maritime
community by the Local Notice to
Mariners, marine information
broadcasts, facsimile, and the event
sponsor establishes and advertises a
telephone hotline which waterways
users may call prior to the event for
details of the safety zone. This

telephone number will be published via
the Local Notice to Mariners and
facsimile. The number is normally
activated in early June each year.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This proposed rule would affect the
following entities, some of which might
be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of the East River
or Upper New York Bay during the
times these zones are activated.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the same reasons that the impact is
expected to be minimal, listed under
Regulatory Evaluation.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. No
such assistance was requested.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
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Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant

energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph 34(g), of the
Instruction, from further environmental
documentation. This rule fits paragraph
34(g) as it increases the size of an
existing safety zone. A final
“Environmental Analysis Check List”
and a final “Categorical Exclusion
Determination” are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Revise § 165.166(a) to read as
follows:

§165.166 Safety Zone: Macy’s July 4th
Fireworks, East River and Upper New York
Bay, NY.

(a) Regulated Area. The following area
is a safety zone: All waters of the Upper
New York Bay south of a line drawn
from Pier A (Fireboat Station Pier),
Battery Park City, in approximate
position 40°4215.4” N 074°01°06.8” W
(NAD 1983) to the easternmost corner of
the Ellis Island Security Zone, in
approximate position 40°41’57.6” N
074°02°06.7” W (NAD 1983); north of a
line drawn from Pier 7, Jersey City, NJ,
in approximate position 40°4126.4” N
074°03'17.3” W (NAD 1983) to Liberty
Island Lighted Gong Buoy 29 (LLNR
34995), in approximate position
40°41°02.2” N 074°02'24.7” W (NAD
1983), on to Governor’s Island Extension
Light (LLNR 35000), in approximate
position 40°41°08.3” N 074°01’35.4” W
(NAD 1983); all waters of the East River
north of a line drawn from Governors
Island, in approximate position
40°41'25.3” N 074°00°42.5” W (NAD
1983) to the southwest corner of Pier
9A, Brooklyn; south of a line drawn
from East 47th Street, Manhattan
through the southern point of Roosevelt
Island to 46 Road, Queens; and all
waters of Newtown Creek west of the
Pulaski Bascule Bridge.

* * * * *

Dated: June 8, 2005.
Glenn A. Wiltshire,
Captain, U.S. Coast Guard, Captain of the
Port, New York.
[FR Doc. 05-12119 Filed 6—-20-05; 8:45 am]

BILLING CODE 4910-15-P
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DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

Subsistence Management Regulations
for Public Lands in Alaska, Subpart D;
Seasonal Adjustments—Copper River

AGENCIES: Forest Service, USDA; Fish
and Wildlife Service, Interior.

ACTION: Seasonal adjustments.

SUMMARY: This provides notice of the
Federal Subsistence Board’s in-season
management actions to protect sockeye
salmon escapement in the Copper River,
while still providing for a subsistence
harvest opportunity. The fishing
schedules and closures will provide an
exception to the Subsistence
Management Regulations for Public
Lands in Alaska, published in the
Federal Register on March 21, 2005.
Those regulations established seasons,
harvest limits, methods, and means
relating to the taking of fish and
shellfish for subsistence uses during the
2005 regulatory year.

DATES: The fishing schedule with a
delayed opening for the Chitina
Subdistrict of the Upper Copper River
District is effective May 16, 2005,
through July 13, 2005. The Glennallen
Subdistrict of the Upper Copper River
District is closed effective May 15, 2005,
through May 30, 2005.

FOR FURTHER INFORMATION CONTACT:
Thomas H. Boyd, Office of Subsistence
Management, U.S. Fish and Wildlife
Service, telephone (907) 786-3888. For
questions specific to National Forest
System lands, contact Steve Kessler,
Subsistence Program Manager, USDA—
Forest Service, Alaska Region,
telephone (907) 786—3592.
SUPPLEMENTARY INFORMATION:

Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands in Alaska, unless the State
of Alaska enacts and implements laws
of general applicability that are
consistent with ANILCA and that
provide for the subsistence definition,

preference, and participation specified
in Sections 803, 804, and 805 of
ANILCA. In December 1989, the Alaska
Supreme Court ruled that the rural
preference in the State subsistence
statute violated the Alaska Constitution
and, therefore, negated State compliance
with ANILCA.

The Department of the Interior and
the Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
The Departments administer Title VIII
through regulations at Title 50, Part 100
and Title 36, Part 242 of the Code of
Federal Regulations (CFR). Consistent
with Subparts A, B, and C of these
regulations, as revised January 8, 1999
(64 FR 1276), the Departments
established a Federal Subsistence Board
to administer the Federal Subsistence
Management Program. The Board’s
composition includes a Chair appointed
by the Secretary of the Interior with
concurrence of the Secretary of
Agriculture; the Alaska Regional
Director, U.S. Fish and Wildlife Service;
the Alaska Regional Director, National
Park Service; the Alaska State Director,
Bureau of Land Management; the Alaska
Regional Director, Bureau of Indian
Affairs; and the Alaska Regional
Forester, USDA Forest Service. Through
the Board, these agencies participate in
the development of regulations for
Subparts A, B, and C, which establish
the program structure and determine
which Alaska residents are eligible to
take specific species for subsistence
uses, and the annual Subpart D
regulations, which establish seasons,
harvest limits, and methods and means
for subsistence take of species in
specific areas. Subpart D regulations for
the 2005 fishing seasons, harvest limits,
and methods and means were published
on March 21, 2005 (70 FR 13377).

Because this action relates to public
lands managed by an agency or agencies
in both the Departments of Agriculture
and the Interior, identical closures and
adjustments would apply to 36 CFR part
242 and 50 CFR part 100.

The Alaska Department of Fish and
Game (ADF&G), under the direction of
the Alaska Board of Fisheries (BOF),
manages sport, commercial, personal
use, and State subsistence harvest on all
lands and waters throughout Alaska.
However, on Federal lands and waters,
the Federal Subsistence Board
implements a subsistence priority for
rural residents as provided by Title VIII
of ANILCA. In providing this priority,
the Board may, when necessary,
preempt State harvest regulations for
fish or wildlife on Federal lands and
waters.

These adjustments are necessary
because of the need to maintain the
viability of salmon stocks in the Copper
River based on in-season run
assessments. These actions are
authorized and in accordance with 50
CFR 100.19(d—e) and 36 CFR 242.19(d—
e).

Copper River—Chitina Subdistrict

In December 2001, the Board adopted
regulatory proposals establishing a new
Federal subsistence fishery in the
Chitina Subdistrict of the Copper River.
This fishery is open to Federally
qualified users having customary and
traditional use of salmon in this
Subdistrict. The State conducts a
personal use fishery in this Subdistrict
that is open to all Alaska residents.

Management of the fishery is based on
the numbers of salmon returning to the
Copper River. A larger than predicted
salmon run will allow additional fishing
time. A smaller than predicted run will
require restrictions to achieve upriver
passage and spawning escapement
goals. A run that approximates the pre-
season forecast will allow fishing to
proceed similar to the pre-season
schedule with some adjustments made
to fishing time based on in-season data.
Adjustments to the preseason schedule
are expected as a normal function of an
abundance-based management strategy.
State and Federal managers, reviewing
and discussing all available in-season
information, will make these
adjustments.

While Federal and State regulations
currently differ for this Subdistrict, the
Board indicated that Federal in-season
management actions regarding fishing
periods were expected to mirror State
actions. The State established a
preseason schedule of allowable fishing
periods based on daily projected sonar
estimates. This preseason schedule is
intended to distribute the harvest
throughout the salmon run and provide
salmon for upriver subsistence fisheries
and the spawning escapement. The
salmon season is closed until the first
open period scheduled for June 4, 2005,
at 12:01 pm. Shown below are the
fishing schedule openings for the
Chitina Subdistrict of the Copper River:
Saturday, June 4, 12:01 p.m.—Sunday,

June 5, 12:01 p.m.

Wednesday, June 8, 12:01 a.m.—Sunday,

June 12, 11:59 p.m.

Monday, June 13, 12:01 a.m.—Sunday,

June 19, 11:59 p.m.

Monday, June 20, 12:01 a.m.—Sunday,

June 26, 11:59 p.m.

Monday, June 27, 12:01 a.m.—Sunday,

July 3, 11:59 p.m.

Tuesday, July 5, 12:01 a.m.—Sunday,

July 10, 11:59 p.m.
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Wednesday, July 13, 8:00 a.m.—Sunday,

July 17, 11:59 p.m.

Tuesday, July 19, 12:01 a.m.—Sunday,

July 24, 11:59 p.m.

Monday, July 25, 12:01 a.m.—Friday,

September 30, 11:59 p.m.

State personal use and Federal
subsistence fisheries in this Subdistrict
close simultaneously by regulation on
September 30, 2005. No deviation from
this date is anticipated.

Copper River—Glennallen Subdistrict

In December 2000, the Board adopted
a regulatory proposal opening the
Glennallen Subdistrict of the Copper
River to Federally qualified users May
15. This allowed Federally qualified
users to harvest salmon prior to the
State subsistence fishing season that
opens June 1. This fishery is open to
Federally qualified users having
customary and traditional use of salmon
in this Subdistrict. The State conducts
a personal use fishery in this Subdistrict
that is open to all Alaska residents.
Salmon migrating through the
Glennallen Subdistrict during this
period are likely to spawn in upper river
tributaries based on prior studies
conducted by the Alaska Department of
Fish and Game. In 2003, Federally-
qualified users harvested approximately
750 salmon in the Glennallen
Subdistrict during May. None of this
harvest appears to have occurred
upstream of the Gakona River.

The State has briefly delayed the
opening of the commercial fishery near
the mouth of the Copper River
predicated on the pre-season forecast.
Production from the early portion of the
natural run may be weak because of low
inriver escapements prior to mid June in
brood years 1999 and 2000. If Miles
Lake sonar estimates are substantially
below the forecasted levels, both the
State and the Board will reduce the
open periods in the Chitina Subdistrict
as described in the Copper River
Salmon Management Plan (5 AAC
24.360). Management of the fishery is
based on the numbers of salmon
returning to the Copper River. A larger
than predicted salmon run will allow
additional fishing time. A smaller than
predicted run will require restrictions to
achieve upriver passage and spawning
escapement goals.

In May of 2004, Federally qualified
users that harvest salmon upstream of
the Gakona River strongly expressed
concerns that their harvest is declining
and that one of the causes of this
decline is harvest of salmon
downstream. Harvest data from 1996
through 2003 suggest that this may be a
valid concern. No data regarding early
run escapement is available until the

Miles Lake sonar is operational and
salmon passing the sonar site have
arrived within the Glennallen
Subdistrict (approximately 3 weeks’
travel time). Therefore, this action
utilizes a conservative approach and
restricts the fishery until data from the
Miles Lake sonar are available.

The Glennallen Subdistrict of the
Copper River will be closed to the
harvest of salmon until June 1, 2005.

Federally qualified users downstream
of the Gakona River are not expected to
be significantly impacted by this action
because they have ample opportunity to
harvest additional salmon stocks that
enter the Subdistrict later to spawn in
tributaries downstream of the Gakona
River.

State and Federal subsistence
fisheries in this Subdistrict close
simultaneously by regulation on
September 30, 2005. No deviation from
this date is anticipated.

The Board finds that additional public
notice and comment requirements
under the Administrative Procedure Act
(APA) for these adjustments are
impracticable, unnecessary, and
contrary to the public interest. Lack of
appropriate and immediate conservation
measures could seriously affect the
continued viability of fish populations,
adversely impact future subsistence
opportunities for rural Alaskans, and
would generally fail to serve the overall
public interest.

Therefore, the Board finds good cause
pursuant to 5 U.S.C. 553(b)(3)(B) to
waive additional public notice and
comment procedures prior to
implementation of these actions and
pursuant to 5 U.S.C. 553(d)(3) to make
this rule effective as indicated in the
DATES section.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Final Environmental Impact
Statement (FEIS) was published on
February 28, 1992, and a Record of
Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD) was signed April 6, 1992. The
final rule for Subsistence Management
Regulations for Public Lands in Alaska,
Subparts A, B, and C (57 FR 22940,
published May 29, 1992), implemented
the Federal Subsistence Management
Program and included a framework for
an annual cycle for subsistence hunting
and fishing regulations. A final rule that
redefined the jurisdiction of the Federal
Subsistence Management Program to
include waters subject to the

subsistence priority was published on
January 8, 1999 (64 FR 1276.)

Compliance With Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appeared in the April 6,
1992, ROD, which concluded that the
Federal Subsistence Management
Program, under Alternative IV with an
annual process for setting hunting and
fishing regulations, may have some local
impacts on subsistence uses, but the
program is not likely to significantly
restrict subsistence uses.

Paperwork Reduction Act

The adjustment and emergency
closures do not contain information
collection requirements subject to Office
of Management and Budget (OMB)
approval under the Paperwork
Reduction Act of 1995.

Other Requirements

The adjustments have been exempted
from OMB review under Executive
Order 12866.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. The exact
number of businesses and the amount of
trade that will result from this Federal
land-related activity is unknown. The
aggregate effect is an insignificant
economic effect (both positive and
negative) on a small number of small
entities supporting subsistence
activities, such as boat, fishing gear, and
gasoline dealers. The number of small
entities affected is unknown; however,
the effects will be seasonally and
geographically-limited in nature and
will likely not be significant. The
Departments certify that the adjustments
will not have a significant economic
effect on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act. Under the
Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 801 et seq.), this
rule is not a major rule. It does not have
an effect on the economy of $100
million or more, will not cause a major
increase in costs or prices for
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consumers, and does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, the
adjustments have no potential takings of
private property implications as defined
by Executive Order 12630.

The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that the adjustments will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation is by Federal agencies,
and no cost is involved to any State or
local entities or Tribal governments.

The Service has determined that the
adjustments meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988,
regarding civil justice reform.

In accordance with Executive Order
13132, the adjustments do not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. Title VIII of ANILCA
precludes the State from exercising
subsistence management authority over
fish and wildlife resources on Federal
lands. Cooperative salmon run
assessment efforts with ADF&G will
continue.

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally
recognized Indian tribes and have
determined that there are no effects. The
Bureau of Indian Affairs is a
participating agency in this rulemaking.

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. As these
actions are not expected to significantly
affect energy supply, distribution, or
use, they are not significant energy
actions and no Statement of Energy
Effects is required.

Drafting Information
Bill Knauer drafted this document
under the guidance of Thomas H. Boyd,

of the Office of Subsistence
Management, Alaska Regional Office,

U.S. Fish and Wildlife Service,
Anchorage, Alaska. Taylor Brelsford,
Alaska State Office, Bureau of Land
Management; Rod Simmons, Alaska
Regional Office, U.S. Fish and Wildlife
Service; Nancy Swanton, Alaska
Regional Office, National Park Service;
Dr. Glenn Chen, Alaska Regional Office,
Bureau of Indian Affairs; and Steve
Kessler, USDA-Forest Service, provided
additional guidance.

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Dated: June 1, 2005.

Thomas H. Boyd,
Acting Chair, Federal Subsistence Board.

Dated: June 1, 2005.

Steve Kessler,

Subsistence Program Leader, USDA-Forest
Service.

[FR Doc. 05-12158 Filed 6—20-05; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65
[Docket No. FEMA-D-7573]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.
DATES: These modified BFEs are
currently in effect on the dates listed in
the table and revise the Flood Insurance
Rate Map(s) (FIRMs) in effect prior to
this determination for each listed
community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Director reconsider the changes. The
modified elevations may be changed
during the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection

at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
FEMA, 500 C Street SW., Washington,
DC 20472, (202) 646—2903.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42
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U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable

standards of Section 2(b)(2) of Executive

Order 12778.
List of Subjects in 44 CFR Part 65

Flood insurance, floodplains,
reporting and recordkeeping

PART 65—[AMENDED]

m 1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

Executive Order 12612, Federalism.
This rule involves no policies that have

requirements.

m Accordingly, 44 CFR Part 65 is

m 2. The tables published under the

authority of § 65.4 are amended as shown

federalism implications under Executive amended to read as follows: below:
State and county Location Dpagggravgﬂquﬂgticgenvevg: " | Chief executive g)tfficer of commu- Effectief_da:e of modi- Commémity
published nity ication number
Connecticut: New | City of Meriden ... | February 22, 2005; March | The Honorable Mark Benigni, | February 15, 2005 ..... 090081 C
Haven. 1, 2005; Record-Journal. Mayor of the City of Meriden,
142 East Main Street, City Hall,
Meriden, Connecticut 06450.
New Hampshire: Town of Peter- April 28, 2005; May 5, Ms. Pam Brenner, Peterborough | August 4, 2005 .......... 330101 A
Hillsborough. borough. 2005; The Peterborough Town Administrator, 1 Grove
Transcript. Street, Peterborough, New
Hampshire 03458.
Pennsylvania: Township of May 13, 2005; May 20, Mr. Michael J. McGee, Manager of | August 19, 2005 ........ 420700 E
Montgomery. Horsham. 2005; The Intelligence. the Townshp of Horsham, 1025
Horsham Road, Horsham, Penn-
sylvania 19044.
Pennsylvania: Township of April 22, 2005; April 29, Mr. Albert Boyer, Chairman of the | July 29, 2005 ............. 42065 E
Lycoming. Mclntyre. 2005; Williamsport Sun Township of Mclintyre, Board of
Gazette. Supervisors, 12886 Route 14,
Roaring Branch, Pennsylvania
17765.
Virginia: Fauquier | Unincorporated May 12; 2005; May 19, Mr. Paul McCulla, Acting Fauquier | August 18, 1005 ........ 510055 A
Areas. 2005; The Fauquier Cit- County Administrator, 10 Hotel
izen. Street, Suite 204, Warrenton, Vir-
ginia 20186.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: June 14, 2005.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.
[FR Doc. 05-12169 Filed 6—20-05; 8:45 am)]

BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: Modified Base (1% annual
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified elevations will
be used to calculate flood insurance
premium rates for new buildings and
their contents.

EFFECTIVE DATES: The effective dates for
these modified BFEs are indicated on
the following table and revise the Flood
Insurance Rate Map(s) (FIRMs) in effect
for each listed community prior to this
date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
FEMA, 500 C Street SW., Washington,
DC 20472, (202) 646—2903.
SUPPLEMENTARY INFORMATION: FEMA
makes the final determinations listed
below of modified BFEs for each
community listed. These modified

elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of the Emergency Preparedness
and Response Directorate has resolved
any appeals resulting from this
notification.

The modified BFEs are not listed for
each community in this notice.
However, this rule includes the address
of the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
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to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of Section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive

Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, floodplains,
reporting and recordkeeping
requirements.

m Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for Part 65

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Location Dpig:raxﬂe?:ﬂgtgenﬁgs' Chief executiven(i)tfficer of commu- Effectcijyfg d?te of ComNmunity
published y modification o.
Alabama: Colbert | City of Muscle December 10, 2004; De- The Honorable David H. Bradford, | November 30, 2004 .. | 010047 C
(FEMA Docket Shoals. cember 17, 2004; Times Mayor of the City of Muscle
No. D-7567). Daily. Shoals, P.O. Box 2624, Muscle
Shoals, Alabama 35662.
Connecticut: Fair- | Town of Green- December 6, 2004; De- Mr. Jim Lash, Town of Greenwich | November 23, 2004 ... | 090008 C
field (FEMA wich. cember 13, 2004; First Selectman, Town Hall, 101
Docket No. D— Greenwich Time. Field Point Road, Greenwich,
7567). Connecticut 06830.
Florida:
Duval (FEMA | City of Jackson- October 22, 2004; October | The Honorable John Peyton, Mayor | October 15, 2004 ...... 120077 E
Docket No. ville. 29, 2004; The Florida of the City of Jacksonville, City
D-7567). Times-Union. Hall at St. James, 4th Floor, 117
West Duval Street, Suite 400,
Jacksonville, Florida 32202.
Lake (FEMA | Unincorporated December 10, 2004; De- Mr. William A. Neron, Lake County | March 16, 2005 ......... 120421 D
Docket No. Areas. cember 17, 2004; Or- Manager, P.O. Box 7800,
D-7567). lando Sentinel. Tavares, Florida 32778.
Lake (FEMA | Unincorporated November 17, 2004; No- Mr. William A. Neron, Lake County | November 4, 2004 .... | 120421 D
Docket No. Areas. vember 24, 2004; Or- Manager, P.O. Box 7800,
D-7567). lando Sentinel. Tavares, Florida 32778.
Polk (FEMA | City of Lake November 17, 2004; No- Mr. Tony Otte, Lake Wales City | February 23, 2005 ..... 120390 G
Docket No. Wales. vember 24, 2004; The Manager, P.O. Box 1320, Lake
D-7567). News Chief. Wales, Florida 33859.
Polk (FEMA | Unincorporated November 17, 2004; No- Mr. Michael Herr, Polk County | February 23, 2005 ..... 120261 G
Docket No. Areas. vember 24, 2004; The Manager, P.O. Box 9005, Drawer
D-7567). News Chief. BC 01, Bartow, Florida 33831-
9005.
St. Johns Unincorporated October 22, 2004; October | Mr. Ben W. Adams, I, St. Johns | October 13, 2004 ...... 125147 H
(FEMA Areas. 29, 2004; The St. Au- County  Administrator, 4020
Docket No. gustine Record. Lewis Speedway, St. Augustine,
D-7567). Florida 32084.
Georgia:
Cherokee Unincorporated October 29, 2004; Novem- | Mr. Michael Byrd, Chairman of the | October 20, 2004 ...... 130424 B
(FEMA Areas. ber 5, 2004; Cherokee Cherokee County Board of Com-
Docket No. Tribune. missioners, 90 North Street,
D-7567). Suite 310, Canton, Georgia
30114.
Dekalb Unincorporated December 23, 2004; De- Mr. Vernon Jones, Chief Executive | December 14, 2004 .. | 130065 H
(FEMA Areas. cember 30, 2004; The Officer of Dekalb County, 1300
Docket No. Champion. Commerce Drive, Decatur, Geor-
D-7567). gia 30030.
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State and county Location Dpﬂgzraxﬂqun;gtgenﬁgg' Chief executive g;fficer of commu- Effect(ij\_/f(_e dta_\te of ComNmunity
published nity modification o.
Bibb and City of Macon ..... October 29, 2004; Novem- | The Honorable C. Jack Ellis, Mayor | February 4, 2005 ....... 130011 D,E
Jones ber 5, 2004; The Macon of the City of Macon, 700 Poplar
(FEMA Telegraph. Street, Macon, Georgia 31201.
Docket No.
D-7567).
Bulloch City of Statesboro | November 4, 2004; No- The Honorable William Hatcher, | February 10, 2005 ..... 130021 C
(FEMA vember 11, 2004; Mayor of the City of Statesboro,
Docket No. Statesboro Herald. P.O. Box 348, Statesboro, Geor-
D-7567). gia 30459-0348.
Kentucky: (FEMA | Lexington-Fayette | November 5, 2004; No- The Honorable Teresa Isaac, | October 28, 2004 ...... 210067 C
Docket No. D— Urban County vember 12, 2004; Lex- Mayor of the Lexington-Fayette,
7567). Government. ington Herald-Leader. Urban County Government, Lex-
ington-Fayette Government
Building, 200 East Main Street,
12th Floor, Lexington, Kentucky
40507.
Tennessee:
Decatur Unincorporated December 8, 2004; De- The Honorable Kenneth Broadway, | February 1, 2005 ....... 470041 C
(FEMA Areas. cember 15, 2004; The Mayor of Decatur County, P.O.
Docket No. News-Leader. Box 488, Decaturville, Ten-
D-7567). nessee 38329.
Henry Unincorporated November 8, 2004; No- The Honorable Brent Greer, Mayor | February 14, 2005 ..... 470228 D
(FEMA Areas. vember 15, 2004; The of Henry County, P.O. Box 7,
Docket No. Paris Post-Intelligencer. Paris, Tennessee 38242.
D-7567).
Texas: Tarrant City of Southlake | October 14, 2004, October | The Honorable Andy Wambsganss, | October 7, 2004 ........ 480612 H
(FEMA Docket 21, 2004, Fort Worth Mayor of the City of Southlake,
No. D-7567). Star Telegram. 1400 Main Street, Suite 270,
Southlake, Texas 76092.
Virginia: Fauquier | Town of October 28, 2004, Novem- | The Honorable George B. Fitch, | February 3, 2004 ....... 510057 A
(FEMA Docket Warrenton. ber 4, 2004, Fauquier Mayor of the Town of Warrenton,
No. D-7567). Citizen. Municipal Building, 18 Court
Street, Warrenton, Virginia 20186.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: June 14, 2005.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.

[FR Doc. 05-12168 Filed 6—20-05; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the

floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing BFEs and modified BFEs for
each community. This date may be
obtained by contacting the office where
the maps are available for inspection as
indicated on the table below.
ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
FEMA, 500 C Street SW., Washington,
DC 20472, (202) 646—2903.
SUPPLEMENTARY INFORMATION: FEMA
makes the final determinations listed
below for the modified BFEs for each
community listed. These modified
elevations have been published in
newspapers of local circulation and

ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of the Emergency Preparedness
and Response Directorate, has resolved
any appeals resulting from this
notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

The Agency has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
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exempt from the requirements of the
Regulatory Flexibility Act because final
or modified BFEs are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of Section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)
eElevation
in feet
(NAVD)

Source of flooding and location

Maps available for inspection
at the Collier County Admin-
istrative Building, 3301
Tamiami Trail, Naples, Flor-

ida.

Everglades (City), Collier
County (FEMA Docket No.
D-7524)

Gulf of Mexico:

At the intersection of Jas-
mine Street and Storter
AVENUE ..ooooeiiieeee s 8

At the intersection of Ever-
green Street and Copeland
Avenue ........cociiiieeeninen. o7

At end of Airport Road,
where it meets Everglade
AIrpOrt ..oocvevieiiececeeee

At intersection of Begonia
Street and Buckner Ave-
NUE oiiiieiiieeeeeeeeeeeeeeeee e o7

Maps available for inspection
at the Everglades City Hall,
102 Broadway, Everglades,
Florida.

10

Marco Island (City), Collier
County (FEMA Docket No.
D-7524)

Gulf of Mexico:

At intersection of Crescent
Street and Thrush Court ... 8

At the intersection of Hon-
duras Avenue and Still-
water Court .......cocoevveeennenn. o7

Approximately 2,000 feet
west of the intersection of
Huron Court and Swallow
AVENUE ..oooveiiieeee e

Approximately 900 feet
southwest of intersection of
South Barfield Drive and
Heights Court ...........cc......

Maps available for inspection
at the Marco Island City Hall,
50 Bald Eagle Drive, Marco
Island, Florida.

10

16

Naples (City), Collier County
(FEMA Docket No. D-7524)

Gulf of Mexico:

Approximately 600 feet west
of intersection of Yucca
Road and Gulf Shore Bou-
levard North .........cccoveeeeee.

At the intersection of Gordon
Drive and Champney Bay
(70115

At the intersection of Yucca
Road and Banyan Boule-
Vard ..oeeeeeeieiciieee e

Maps available for inspection
at the Naples City Hall, 735
8th Street South, Naples,
Florida.

16

13

10

#Depth in
feet above
ground.
*Elevation
Source of flooding and location in feet
(NGVD)
eElevation
in feet
(NAVD)
Florida
Collier County (Unincor-
porated Areas) (FEMA
Docket No. D-7524)
Gulf of Mexico:
Approximately 300 feet west
of the intersection of Com-
merce Street and Gulf
Shore Drive .......ccoeeeuneee. 18
At the intersection of Seagull
Avenue and Vanderbilt
Drive ..o 13
Approximately 800 feet
southwest of the intersec-
tion of Glendale Avenue
and Venetian Way ............. 13
At the intersection of Guava
Drive and Coconut Circle
South oo, 6

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: June 14, 2005.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.

[FR Doc. 05-12170 Filed 6—20-05; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF DEFENSE

48 CFR Parts 204, 208, 209, 212, 213,
215, 217, 219, 222, 223, 225, 227, 233,
235, 236, 237, 242, 247, 252, and 253

and Appendix F to Chapter 2

[DFARS Case 2001-D003]
Defense Federal Acquisition

Regulation Supplement; Geographic
Use of the Term “United States”

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD is amending the Defense
Federal Acquisition Regulation
Supplement (DFARS) to standardize the
use of the term “United States’” and
associated geographic terms, in
accordance with definitions found in
the Federal Acquisition Regulation.

EFFECTIVE DATE: June 21, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations Council, OUSD (AT&L)
DPAP (DAR), IMD 3C132, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602—0328; facsimile
(703) 602—0350. Please cite DFARS Case
2001-D003.

SUPPLEMENTARY INFORMATION:
A. Background

This final rule amends the DFARS to
standardize the use of geographic terms,
for consistency with the definitions of
the following terms found in section
2.101 of the Federal Acquisition
Regulation: “United States”;
“contiguous United States”; “customs
territory of the United States”; and
“outlying areas”.

DoD published a proposed rule at 69
FR 65121 on November 10, 2004. DoD
received no comments on the proposed
rule. DoD has adopted the proposed rule
as a final rule, with the following
exceptions:

© The proposed changes to DFARS
204.670-1 and 253.204-70 are not
included in the final rule. These
changes will be addressed in a separate
DFARS case relating to the DD Form
350, Individual Contracting Action
Report.

O The proposed change to DFARS
236.602—1(a)(i)(6)(A)(2) is not included
in the final rule. This text was removed
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from the DFARS in the final rule
published at 69 FR 75000 on December
15, 2004.

© The proposed revision to the clause
at DFARS 252.225-7039, Restriction on
Acquisition of Totally Enclosed Lifeboat
Survival Systems, is not included in the
final rule. This clause was proposed for
deletion in the proposed rule published
at 70 FR 14628 on March 23, 2005.

O The final rule includes technical
amendments at DFARS 247.571 to
update cross-references.

O The final rule includes changes to
the clause at DFARS 252.212-7001,
Contract Terms and Conditions
Required to Implement Statutes or
Executive Orders Applicable to Defense
Acquisitions of Commercial Items, to
update referenced clause dates.

O The final rule reflects the revisions
to DFARS 252.225-7003 and 252.225—
7004, and the addition of DFARS
252.225-7006, included in the final rule
published at 70 FR 20838 on April 22,
2005.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule standardizes DFARS
terminology, but makes no substantive
change to policy.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 204,
208, 209, 212, 213, 215, 217, 219, 222,
223, 225, 227, 233, 235, 236, 237, 242,
247, 252, and 253

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Parts 204, 208, 209,
212, 213, 215, 217, 219, 222, 223, 225,
227, 233, 235, 236, 237, 242, 247, 252,
and 253 and Appendix F to Chapter 2 are
amended as follows:

m 1. The authority citation for 48 CFR
Parts 204, 208, 209, 212, 213, 215, 217,
219, 222, 223, 225, 227, 233, 235, 236,
237, 242,247, 252, and 253 and
Appendix F to subchapter I continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

m 2. Section 204.904 is amended by
revising paragraph (1)(v) to read as
follows:

204.904 Reporting payment information to
the IRS.

(1) * % %

(v) Any contract with a State, the
District of Columbia, or an outlying area
of the United States; or a political
subdivision, agency, or instrumentality
of any of the foregoing;

* * * * *

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

m 3. Section 208.7002 is amended by
revising paragraph (a)(3) and paragraph

(a)(4) introductory text to read as follows:

208.7002 Assignment authority.

(a] * * %

(3) Outside the contiguous United
States, by the Unified Commanders; and

(4) For acquisitions to be made in the
contiguous United States for
commodities not assigned under
paragraphs (a)(1), (2), or (3) of this
section, by agreement of agency heads
(10 U.S.C. 2311).

* * * * *

PART 209—CONTRACTOR
QUALIFICATIONS

m 4. Section 209.406-2 is amended by
revising paragraph (a) introductory text
to read as follows:

209.406-2 Causes for debarment.

(a) Any person shall be considered for
debarment if criminally convicted of
intentionally affixing a label bearing a
“Made in America” inscription to any
product sold in or shipped to the United
States or its outlying areas that was not
made in the United States or its outlying
areas (10 U.S.C. 2410f).

* * * * *

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

m 5. Section 212.602 is amended by
revising paragraph (b)(ii) to read as
follows:

212,602 Streamlined evaluation of offers.
(b) EE
(ii) For the acquisition of
transportation in supply contracts that
will include a significant requirement
for transportation of items outside the
contiguous United States, also evaluate

offers in accordance with the criterion at
247.301-71.

* * * * *

PART 213—SIMPLIFIED ACQUISITION
PROCEDURES

m 6. Section 213.270 is amended by
revising paragraph (c)(1) to read as
follows:

213.270 Use of the Governmentwide
commercial purchase card.
* * * * *

(c) * x %

(1) The place of performance is
entirely outside the United States and
its outlying areas.

* * * * *

m 7. Section 213.307 is amended in
paragraph (b)(i)(B)(2) by revising the first
sentence to read as follows:

213.307 Forms.

* * * * *

(b)) * * *
L
(2) Classified acquisitions when the
purchase is made within the United

States or its outlying areas. * * *
* * * * *

PART 215—CONTRACTING BY
NEGOTIATION

m 8. Section 215.404-76 is amended by
revising paragraph (d) to read as follows:

215.404-76 Reporting profit and fee
statistics.

* * * * *

(d) Contracting offices outside the
United States and its outlying areas are

exempt from reporting.
* * * * *

PART 217—SPECIAL CONTRACTING
METHODS

m 9. Section 217.7005 is revised to read
as follows:

217.7005 Solicitation provision.

Use the provision at 252.217-7002,
Offering Property for Exchange, when
offering nonexcess personal property for
exchange. Allow a minimum of 14
calendar days for the inspection period
in paragraph (b) of the clause if the
exchange property is in the contiguous
United States. Allow at least 21 calendar
days outside the contiguous United
States.

m 10. Section 217.7102 is amended as
follows:

W a. By revising paragraph (a)
introductory text;

m b. In paragraph (a)(2), in the first
sentence, by removing ‘“Which possess”
and adding in its place ‘“Possess”’; and
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m c. By revising paragraph (b). The
revised text reads as follows:

217.7102 General.

(a) Activities shall enter into master
agreements for repair and alteration of
vessels with all prospective contractors
located within the United States or its
outlying areas, which—

* * * * *

(b) Activities may use master
agreements in work with prospective
contractors located outside the United

States and its outlying areas.
* * * * *

m 11. Section 217.7103-3 is amended by
revising paragraph (a) introductory text
to read as follows:

217.7103-3 Solicitations for job orders.

(a) When a requirement arises within
the United States or its outlying areas
for the type of work covered by the
master agreement, solicit offers from

prospective contractors that—
* * * * *

PART 219—SMALL BUSINESS
PROGRAMS

m 12. Section 219.800 is amended in
paragraph (a) by revising the fourth
sentence to read as follows:

219.800 General.

(a) * * * Consistent with the
provisions of this subpart, this authority
is hereby redelegated to DoD contracting
officers within the United States or its
outlying areas, to the extent that it is
consistent with any dollar or other
restrictions established in individual

warrants. * * *
* * * * *

PART 222—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 13. Section 222.7201 is amended by
revising paragraph (a) to read as follows:

222.7201 Contract clauses.

(a) Use the clause at 252.222-7002,
Compliance with Local Labor Laws
(Overseas), in solicitations and contracts
for services or construction to be
performed outside the United States and

its outlying areas.
* * * * *

PART 223—ENVIRONMENT,
CONSERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

m 14. Section 223.570—4 is amended by
revising paragraph (b)(2) to read as
follows:

223.570-4 Contract clause.
* * * * *

(b] * % %

(2) When performance or partial
performance will be outside the United
States and its outlying areas, unless the
contracting officer determines such
inclusion to be in the best interest of the

Government; or
* * * * *

PART 225—FOREIGN ACQUISITION

m 15. Section 225.7014 is revised to read
as follows:

225.7014 Restriction on overseas military
construction.

For restriction on award of military
construction contracts to be performed
in the United States outlying areas in
the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf,
see 236.274(a).

PART 227—PATENTS, DATA, AND
COPYRIGHTS

227.7103-17 [Amended]

m 16. Section 227.7103-17 is amended in
paragraph (b) in the second sentence,
and in paragraph (c), by removing
“possessions” and adding in its place
“outlying areas”.

227.7203-17 [Amended]

m 17. Section 227.7203-17 is amended in
paragraph (b) in the second sentence,
and in paragraph (c), by removing
“possessions’” and adding in its place
“outlying areas”.

PART 233—PROTESTS, DISPUTES,
AND APPEALS

m 18. Section 233.215-70 is revised to
read as follows:

233.215-70 Additional contract clause.
Use the clause at 252.233-7001,
Choice of Law (Overseas), in
solicitations and contracts when
contract performance will be outside the
United States and its outlying areas,
unless otherwise provided for in a
government-to-government agreement.

PART 235—RESEARCH AND
DEVELOPMENT CONTRACTING

m 19. Section 235.071 is amended by
revising paragraph (a) to read as follows:

235.071 Additional contract clauses.

(a) Use the clause at 252.235-7002,
Animal Welfare, or one substantially the
same, in solicitations and contracts
awarded in the United States or its
outlying areas involving research on live

vertebrate animals.
* * * * *

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

236.274 [Amended]

m 20. Section 236.274 is amended in
paragraph (a) introductory text by
removing ‘“‘territories and possessions”
and adding in its place “outlying areas”.

236.570 [Amended]

m 21. Section 236.570 is amended in
paragraph (c)(1) by removing “territory
or possession” and adding in its place
“outlying area”.

PART 237—SERVICE CONTRACTING

m 22. Section 237.102-70 is amended by
revising paragraph (a)(1) to read as
follows:

237.102-70 Prohibition on contracting for
firefighting or security-guard functions.

(a) * *x %

(1) The contract is to be carried out at
a location outside the United States and
its outlying areas at which members of
the armed forces would have to be used
for the performance of firefighting or
security-guard functions at the expense
of unit readiness;
* * * * *

m 23. Section 237.7301 is amended by
revising paragraph (a)(1) to read as
follows:

237.7301 Definitions.
* * * * *
(a) * *x %

(1) Is located in the United States or
its outlying areas;
* * * * *

PART 242—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

W 24. Section 242.1402 is amended by
revising the section heading to read as
follows:

242.1402 Volume movements within the
contiguous United States.
* * * * *

PART 247—TRANSPORTATION

W 25. Section 247.571 is amended as
follows:

m a. In paragraphs (a)(1), (2), and (3), by
removing ““247.572-1(d)”” and adding in
its place “247.572—1(c)”’; and

m b. By revising paragraph (c)(1)
introductory text to read as follows:

247.571 Policy.
* * * * *

(c)(1) Any vessel used under a time
charter contract for the transportation of
supplies under this section shall have
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any reflagging or repair work, as defined
in the clause at 252.247-7025,
Reflagging or Repair Work, performed in
the United States or its outlying areas,

if the reflagging or repair work is
performed—

* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 26. Section 252.209-7002 is amended
by revising the clause date and paragraph
(a)(3) to read as follows:

252.209-7002 Disclosure of ownership or
control by a foreign government.

* * * * *

252.225-7001
252.225-7012
252.225-7014
252.225-7015
252.225-7016

Disclosure of Ownership or Control by
a Foreign Government

(JUN 2005)

(a] * % %

(3) Foreign government includes the
state and the government of any country
(other than the United States and its
outlying areas) as well as any political
subdivision, agency, or instrumentality
thereof.

* * * * *

m 27. Section 252.212—7000 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”;

m b. By redesignating paragraph (a)(2) as
paragraph (a)(3); and

m c. By adding a new paragraph (a)(2) to
read as follows:

252.212-7000 Offeror representations and
certifications—Commercial ltems.

* * * * *

(a) * *x %

(2) United States means the 50 States,
the District of Columbia, outlying areas,
and the outer Continental Shelf as
defined in 43 U.S.C. 1331.

* * * * *

m 28. Section 252.212-7001 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”’; and

m b. In paragraph (b) by revising entries
“252.225-7001" through “252.225-
7038 to read as follows:

252.212-7001 Contract Terms and
Conditions required to implement statutes
or executive orders applicable to defense
acquisitions of commercial items.

* * * * *

(b)* E

Buy American Act and Balance of Payments Program (JUN 2005) (41 U.S.C. 10a-10d, E.O. 10582).
Preference for Certain Domestic Commodities (JUN 2004) (10 U.S.C. 2533a).

Preference for Domestic Specialty Metals (JUN 2005) (10 U.S.C. 2533a).

Restriction on Acquisition of Hand or Measuring Tools (JUN 2005) (10 U.S.C. 2533a).

Restriction on Acquisition of Ball and Roller Bearings (JUN 2005) (

Alternate I) (APR 2003) (10 U.S.C.

2534 and Section 8099 of Public Law 104—61 and similar sections in subsequent DoD appropriations acts).

252.225-7021
252.225-7027
252.225-7028
252.225-7036

(JAN 2005) (41 U.S.C. 10a-10d and 19 U.S.C. 3301 note).

252.225-7038

* * * * *

m 29. Section 252.225-7000 is amended
by revising the clause date and paragraph
(a) to read as follows:

252.225-7000 Buy American Act—Balance
of Payments Program Certificate.
* * * * *

Buy American Act—Balance of
Payments Program Certificate

(JUN 2005)

(a) Definitions. Domestic end product,
foreign end product, qualifying country,
qualifying country end product, and
United States have the meanings given
in the Buy American Act and Balance of
Payments Program clause of this

solicitation.
* * * * *

m 30. Section 252.225-7001 is amended
by revising the clause date and adding
paragraph (a)(8) to read as follows:

252.225-7001 Buy American Act and
Balance of Payments Program.
* * * * *

Buy American Act and Balance of
Payments Program (JUN 2005)

(a)* L

(8) United States means the 50 States,
the District of Columbia, and outlying

areas.
* * * * *

m 31. Section 252.225-7003 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”;

m b. By redesignating paragraphs (a)
through (d) as paragraphs (b) through (e)
respectively; and

m c. By adding a new paragraph (a) to
read as follows:

252.225-7003 Report of intended
performance outside the United States and
Canada—Submission with offer.

* * * * *

(a) Definition. United States, as used
in this provision, means the 50 States,
the District of Columbia, and outlying
areas.

* * * * *

m 32. Section 252.225-7004 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”;

m b. By redesignating paragraphs (a)
through (c) as paragraphs (b) through (d)
respectively; and

m c. By adding a new paragraph (a) to
read as follows:

Trade Agreements (JUN 2005) (19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note).

Restriction on Contingent Fees for Foreign Military Sales (APR 2003) (22 U.S.C. 2779).
Exclusionary Policies and Practices of Foreign Governments (APR 2003) (22 U.S.C. 2755).
Buy American Act—Free Trade Agreements—Balance of Payments Program (JUN 2005) (

Alternate 1)

Restriction on Acquisition of Air Circuit Breakers (JUN 2005) (10 U.S.C. 2534(a)(3)).

252.225-7004 Report of intended
performance outside the United States and
Canada—Submission after award.
* * *
(a) Definition. United States, as used
in this clause, means the 50 States, the
District of Columbia, and outlying areas.
* * * * *

m 33. Section 252.225-7005 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)";

m b. By redesignating paragraphs (a)
through (c) as paragraphs (b) through (d)
respectively;

m c. In newly designated paragraph
(c)(3)(iv) by removing “(b)” and adding
“(c)” in its place; and

m d. By adding a new paragraph (a) to
read as follows:

* *

252.225-7005 Identification of
expenditures in the United States.
* * * * *

(a) Definition. United States, as used
in this clause, means the 50 States, the
District of Columbia, and outlying areas.
* * *

m 34. Section 252.225-7006 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”;

* *
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m b. By redesignating paragraphs (a)
through (e) as paragraphs (b) through (f)
respectively;

m c. In newly designated paragraph (b),
in the introductory text, by removing
“‘paragraph (b)” and adding in its place
“paragraph (c)”’;

m d. In newly designated paragraph
(f)(3), by removing ““(a) through (d)”” and
adding in its place “(b) through (e)”; and
m e. By adding a new paragraph (a) to
read as follows:

252.225-7006 Quarterly reporting of actual
contract performance outside the United
States.

* * * * *
(a) Definition. United States, as used
in this clause, means the 50 States, the

District of Columbia, and outlying areas.
* * * * *

m 35. Section 252.225-7011 is revised to
read as follows:

252.225-7011 Restriction on acquisition of
supercomputers.

As prescribed in 225.7012-3, use the
following clause:

Restriction on Acquisition of
Supercomputers (JUN 2005)

Supercomputers delivered under this
contract shall be manufactured in the
United States or its outlying areas.

(End of clause)
m 36. Section 252.225-7013 is amended
by revising the clause date, paragraph
(a)(1), paragraph (b) introductory text,
paragraph (£)(1)(i)(A), and the first
sentence of paragraph (h) introductory
text to read as follows:

252.225-7013 Duty-free entry.

* * * * *

Duty-Free Entry (JUN 2005)

(a) * *x %
(1) Customs territory of the United
States means the 50 States, the District

of Columbia, and Puerto Rico.
* * * * *

(b) Except as provided in paragraph (i)
of this clause, or unless supplies were
imported into the customs territory of
the United States before the date of this
contract or the applicable subcontract,
the price of this contract shall not

include any amount for duty on—
* * * * *

(f) * k%
(1@~ *
(A) Prepare any customs forms
required for the entry of foreign supplies
into the customs territory of the United
States in connection with this contract;
and
* * * * *

(h) The Contractor shall notify the
Administrative Contracting Officer

*

(ACO) in writing of any purchase of
eligible products or qualifying country
supplies to be accorded duty-free entry,
that are to be imported into the customs
territory of the United States for
delivery to the Government or for
incorporation in end items to be
delivered to the Government. * * *

* * * * *

m 37. Section 252.225-7014 is amended
by revising the clause date and paragraph
(b) to read as follows:

252.225-7014 Preference for domestic
specialty metals.

* * * * *

Preference for Domestic Specialty
Metals (JUN 2005)

* * * * *

(b) Any specialty metals incorporated
in articles delivered under this contract
shall be melted in the United States or

its outlying areas.
* * * * *

m 38. Section 252.225-7015 is revised to
read as follows:

252.225-7015 Restriction on acquisition of
hand or measuring tools.

As prescribed in 225.7002-3(c), use
the following clause:

Restriction on Acquisition of Hand or
Measuring Tools (JUN 2005)

Hand or measuring tools delivered
under this contract shall be produced in
the United States or its outlying areas.

(End of clause)
m 39. Section 252.225-7016 is amended
by revising the clause date and paragraph
(b) to read as follows:

252.225-7016 Restriction on Acquisition
of Ball and Roller Bearings.

* * * * *

Restriction on Acquisition of Ball and
Roller Bearings (JUN 2005)

* * * * *

(b) Except as provided in paragraph
(c) of this clause, all ball and roller
bearings and ball and roller bearing
components (including miniature and
instrument ball bearings) delivered
under this contract, either as end items
or components of end items, shall be
wholly manufactured in the United
States, its outlying areas, or Canada.
Unless otherwise specified, raw
materials, such as preformed bar, tube,
or rod stock and lubricants, need not be
mined or produced in the United States,
its outlying areas, or Canada.

* * * * *
m 40. Section 252.225-7018 is amended
by revising the clause date, paragraph (b)

in the second sentence, and paragraph
(c)(1) to read as follows:

252.225-7018 Notice of prohibition of
certain contracts with foreign entities for
the conduct of ballistic missile defense
research, development, test, and
evaluation.

* * * * *

Notice of Prohibition of Certain
Contracts With Foreign Entities for the
Conduct of Ballistic Missile Defense
Research, Development, Test, and
Evaluation (JUN 2005)

* * * * *

(b) * * * However, foreign
governments and firms are encouraged
to submit offers, since this provision is
not intended to restrict access to unique
foreign expertise if the contract will
require a level of competency
unavailable in the United States or its
outlying areas.

(C) * % %

(1) The contract will be performed
within the United States or its outlying
areas;

* * * * *

m 41. Section 252.225-7019 is amended
by revising the clause date and paragraph
(a) to read as follows:

252.225-7019 Restriction on acquisition of
anchor and mooring chain.
* * * * *

Restriction on Acquisition of Anchor
and Mooring Chain (JUN 2005)

(a) Welded shipboard anchor and
mooring chain, four inches or less in
diameter, delivered under this
contract—

(1) Shall be manufactured in the
United States or its outlying areas,
including cutting, heat treating, quality
control, testing, and welding (both
forging and shot blasting process); and

(2) The cost of the components
manufactured in the United States or its
outlying areas shall exceed 50 percent of

the total cost of components.
* * * * *

W 42. Section 252.225-7021 is amended
by revising the clause date and paragraph
(a)(11) to read as follows:

252.225-7021 Trade agreements.

* * * *

Trade Agreements (JUN 2005)
(a) * * .*
(11) United States means the 50
States, the District of Columbia, and

outlying areas.
* * * * *

W 43. Section 252.225-7022 is amended

by revising the clause date and paragraph
(b) to read as follows:

252.225-7022 Restriction on acquisition of
polyacrylonitrile (PAN) carbon fiber.
*

* * * *
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Restriction on Acquisition of
Polyacrylonitrile (PAN) Carbon Fiber
(JUN 2005)

* * * * *

(b) PAN carbon fibers contained in the
end product shall be manufactured in
the United States, its outlying areas, or
Canada using PAN precursor produced
in the United States, its outlying areas,

or Canada.
* * * * *

W 44. Section 252.225-7023 is amended
by revising the clause date and paragraph
(a) to read as follows:

252.225-7023 Restriction on acquisition of
vessel propellers.
* * * * *

Restriction on Acquisition of Vessel
Propellers (JUN 2005)

(a) Except as provided in paragraph
(b) of this clause, the Contractor shall
deliver under this contract, whether as
end items or components of end items,
vessel propellers—

(1) Manufactured in the United States,
its outlying areas, or Canada; and

(2) For which all component castings
were poured and finished in the United

States, its outlying areas, or Canada.
* * * * *

W 45. Section 252.225-7025 is amended
by revising the clause date and paragraph
(a)(1) introductory text to read as follows:

252.225-7025 Restriction on acquisition of
forgings.
* * * * *

Restriction on Acquisition of Forgings
(JUN 2005)

(a) * * %

(1) Domestic manufacture means
manufactured in the United States, its
outlying areas, or Canada if the
Canadian firm—

* * * * *

W 46. Section 252.225-7031 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”;

m b. By redesignating paragraph (a)(2) as
paragraph (a)(3); and

m c. By adding a new paragraph (a)(2) to
read as follows:

252.225-7031 Secondary Arab boycott of
Israel.
* * * * *

(a) * x %

(2) United States means the 50 States,
the District of Columbia, outlying areas,
and the outer Continental Shelf as
defined in 43 U.S.C. 1331.

* * * * *

m 47. Section 252.225-7036 is amended
by revising the clause date and paragraph
(a)(9) to read as follows:

252.225-7036 Buy American Act—Free
Trade Agreements—Balance of Payments
Program.

* * * * *

Buy American Act—Free Trade
Agreements—Balance of Payments
Program (JUN 2005)

(a] * % %

(9) United States means the 50 States,
the District of Columbia, and outlying
areas.

* * * * *

W 48. Section 252.225-7037 is revised to
read as follows:

252.225-7037 Evaluation of Offers for Air
Circuit Breakers.

As prescribed in 225.7006—4(a), use
the following provision:

Evaluation of Offers for Air Circuit
Breakers (JUN 2005)

(a) The offeror shall specify, in its
offer, any intent to furnish air circuit
breakers that are not manufactured in
the United States or its outlying areas,
Canada, or the United Kingdom.

(b) The Contracting Officer will
evaluate offers by adding a factor of 50
percent to the offered price of air circuit
breakers that are not manufactured in
the United States or its outlying areas,
Canada, or the United Kingdom.

(End of provision)
m 49. Section 252.225-7038 is revised to
read as follows:

252.225-7038 Restriction on Acquisition
of Air Circuit Breakers.

As prescribed in 225.7006—4(b), use
the following clause:

Restriction on Acquisition of Air
Circuit Breakers (JUN 2005)

Unless otherwise specified in its offer,
the Contractor shall deliver under this
contract air circuit breakers
manufactured in the United States or its
outlying areas, Canada, or the United
Kingdom.

(End of clause)
m 50. Section 252.225-7043 is amended
as follows:
m a. By revising the clause date to read
“(JUN 2005)”;
m b. By redesignating paragraphs (a)
through (c) as paragraphs (b) through (d)
respectively;
m c. In newly designated paragraph (b),
in the introductory text, by removing
“‘paragraph (b)” and adding in its place
‘“‘paragraph (c)”’; and
m d. By adding a new paragraph (a) to
read as follows:

252.225-7043 Antiterrorism/force
protection policy for defense contractors
outside the United States.

* * * * *

(a) Definition. United States, as used
in this clause, means, the 50 States, the

District of Columbia, and outlying areas.
* * * * *

m 51. Section 252.225-7044 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”’; and

m b. In paragraph (a) by revising the
definition of “United States” to read as
follows:

252.225-7044 Balance of Payments
Program—Construction Material.
* * * * *

(a) * % %
“United States” means the 50 States,
the District of Columbia, and outlying

areas.
* * * * *

m 52. Section 252.225-7045 is amended
as follows:

m a. By revising the clause date to read
“(JUN 2005)”’; and

m b. In paragraph (a) by revising the
definition of “‘United States” to read as
follows:

252.225-7045 Balance of Payments
Program—Construction Material Under
Trade Agreements.

* * * * *

(a)***

United States means the 50 States, the

District of Columbia, and outlying areas.
* * * * *

m 53. Section 252.247-7025 is amended
by revising the clause date and paragraph
(b) introductory text to read as follows:

252.247-7025 Reflagging or Repair Work.
Reflagging or Repair Work (JUN 2005)

* * * * *

(b) Requirement. Unless the Secretary
of Defense waives this requirement,
reflagging or repair work shall be
performed in the United States or its
outlying areas, if the reflagging or repair
work is performed—

PART 253—FORMS

m 54. Section 253.213-70 is amended by
revising paragraph (a)(2) to read as
follows:

253.213-70 Instructions for completion of
DD Form 1155.
(a) * % %

(2) The contractor is located in the

contiguous United States or Canada.
* * * * *

Appendix F to Chapter 2—Material
Inspection and Receiving Report F-104
[Amended]
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m 55. Appendix F to Chapter 2 is
amended in Part 1, Section F-104, as
follows:

m a. In paragraph (a)(5)(i) introductory
text by removing ““Continental United
States” and adding in its place
“Contiguous United States”’; and

m b. In paragraph (a)(5)(ii), in the first
sentence, by removing “continental
U.S.” and adding in its place
“contiguous United States”.

[FR Doc. 0512100 Filed 6—20-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE
48 CFR Part 252

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to a Defense Federal
Acquisition Regulation Supplement
clause addressing unique identification
and valuation of items delivered under
DoD contracts. The amendments clarify
cross-references and correct an Internet
address.

DATES: Effective June 21, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—-0311;
facsimile (703) 602—0350.

List of Subjects in 48 CFR Part 252
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Part 252 is amended
as follows:

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 1. The authority citation for 48 CFR
Part 252 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

252.211-7003 [Amended]

m 2. Section 252.211-7003 is amended as
follows:

m a. By revising the clause date to read
“(JUN 2005)’;

m b. In paragraph (c)(3)(i)(C), in the
second sentence, by removing “http://
www.acq.osd.mil/dpap/UID/
guides.htmI” and adding in its place

“http://www.acq.osd.mil/dpap/UID/
guides.htm”;

m c. In paragraph (d) introductory text,
by adding “(1)(i) or (ii)” after ““paragraph
(c)”’; and

m d. In paragraph (e) introductory text,
by removing “Embedded DoD serially
managed subassemblies, components,
and parts. The” and adding in its place
“For embedded DoD serially managed
subassemblies, components, and parts
that require unique item identification
under paragraph (c)(1)(iii) of this clause,
the”.

[FR Doc. 05-12095 Filed 6—20-05; 8:45 am]
BILLING CODE 5001-08-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1809, 1837, and 1852
RIN 2700-AC60

Contractor Access to Sensitive
Information

AGENCY: National Aeronautics and
Space Administration (NASA).
ACTION: Final rule.

SUMMARY: This final rule adopts with
changes the proposed rule published in
the Federal Register on December 5,
2003 (68 FR 67995—67998). This final
rule amends the NASA Federal
Acquisition Regulation (FAR)
Supplement (NFS) by providing policy
and procedures on how NASA will
acquire services to support management
activities and administrative functions
when performing those services requires
the contractor to have access to sensitive
information submitted by other
contractors. NASA’s increased use of
contractors to support management
activities and administrative functions,
coupled with implementing Agency-
wide electronic information systems,
requires establishing consistent
procedures for protecting sensitive
information from unauthorized use or
disclosure.

EFFECTIVE DATE: June 21, 2005.

FOR FURTHER INFORMATION CONTACT:
David Forbes, NASA Headquarters,
Contract Management Division,
Washington, DC 20546, (202) 358—2051,
e-mail: David.P.Forbes@nasa.gov.
SUPPLEMENTARY INFORMATION:

A. Background

On December 5, 2003, NASA
published in the Federal Register (68
FR 67995—67998) a proposed revision
to the NFS prescribing policy,
procedures, and clauses to address how
NASA will acquire services to support

management activities and
administrative functions when
performing those services requires the
service provider to have access to
“confidential” information submitted by
other contractors. One of the comments
that NASA received in response to this
publication relates to a fundamental
concept and demands attention at the
outset. As published, the proposed rule
used the word “confidential” to
describe the types of information that
required special attention when turned
over to a service provider. NASA
intended this word to describe a general
class of information, largely of a
business or management nature, the
value of which arose mostly from the
fact that it was not readily known to the
public. NASA never intended this word
to refer to one of the standard
classifications of information for
national security purposes, as in
“confidential-secret-top secret.”
Nevertheless, concerns have arisen that
using the word might cause confusion
with national security information. To
avoid possible confusion, we have
replaced the word “confidential” with
the word “‘sensitive.” This revision
should clarify that the proposed rule
deals with business and management
information, the value of which lies
primarily in the fact that is not generally
known to the public. The proposed rule
does not implement or refer to the
classification of information for national
security purposes.

With regard to more general
background information, NASA’s
essential procurement operations
generate large amounts of “‘sensitive
information,” both from offerors and
contractors. Traditionally, NASA civil
servants received, analyzed, and used
this information to ensure that the
Agency spent tax dollars in a
responsible and consistent manner. The
Trade Secrets Act and other statutes
have for years imposed criminal
liabilities on government employees
who disclosed this type of information
to unauthorized outside parties. Offerors
and contractors have willingly provided
sensitive information about their
operations, costs, business practices,
and other matters, knowing that NASA
would not provide another contractor
(“service provider”) access to this
information without first ensuring that
the parties had complied with FAR
9.505—4. As a condition to allowing a
service provider access to another
contractor’s proprietary information,
FAR 9.505—4 would require that the
parties execute a satisfactory protection/
use agreement. Central to this process
were notice to the owner of the
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information before any access occurred
and the opportunity to develop
acceptable terms and conditions
governing the service provider’s use of
the information. From a practical
standpoint, this approach could work
only after the Government had selected
a service provider to perform clearly
defined tasks using identified
information from a known source that
could consent to terms and conditions
governing the access.

With many more contractor personnel
supporting government operations,
NASA must find ways to accommodate
the increasing number of situations
requiring non-government personnel to
safeguard contractor sensitive
information. Multiple, inter-related
third-party protection agreements
between service providers and other
contractors that submit information they
claim to be “sensitive” will simply not
work on a large scale. To establish a
more efficient, realistic, modern, across-
the-board solution, the NFS revisions,
published for public comment in the
Federal Register on December 5, 2003
(68 FR 67995—67998), proposed a self-
executing system of procurement policy,
procedures, and clauses to allow NASA
activities to rely routinely on private
sector service providers to support day-
to-day operations throughout the
Agency.

The published NFS revisions
proposed two new clauses to implement
this self-executing system of policies
and procedures. The first clause at
1852.237-72, Access to Sensitive
Information, would go into all
solicitations and contracts for services
to allow access to sensitive information,
whenever it is needed to support
NASA’s management activities and
administrative functions. As published,
this “Access” clause delineated the
service provider’s responsibilities to
limit to the purposes specified in the
contract its use of any sensitive
information, to safeguard the
information from unauthorized outside
disclosure, and to train employees and
obtain their written commitments to use
the information in an authorized
manner, only. Because of concerns
under the Paperwork Reduction Act,
NASA has revised the proposed
“Access” clause to require that the
service provider obtain only a simple
affirmation from each employee that he/
she has received training and will
comply with the lessons learned
regarding the use and protection of
sensitive information under the
contract.

The second clause at 1852.237-73,
Release of Sensitive Information, goes
into all solicitations and contracts, and

notifies offerors and contractors that
NASA may, subject to the enumerated
protections mandated by the “Access”
clause at 1852.237—72, release their
sensitive information to service
providers that support NASA activities
and functions. This “Release” clause
assures offerors and contractors, by
reciting the express protections
incorporated into the service provider’s
contract through the “Access’ clause,
that their information will remain
sensitive. Essentially, the “Release”
clause announces NASA’s broad intent
to make necessary sensitive information
available to service providers, but only
in accordance with strict limitations
enumerated in the companion “Access”
clause. These enumerated limitations
mandate strict, specific, and express
safeguards and procedures to protect
that information.

Comments on the proposed rule were
received from an industry association
and NASA field installations. The
comments received were considered in
formulation of this final rule. This final
rule adopts the proposed rule with
changes. The changes are made to
clarify contractor roles, to emphasize
the protection of sensitive information,
and to provide the owners of sensitive
information assurance that their data
will continue to receive protection. The
changes include revising the term
“receiving contractor” to ‘“‘service
provider;” providing a sample legend to
identify sensitive information; and
identifying the serious consequences for
unauthorized use or disclosure.

The following summarizes the
comments received from NASA’s
publication of the proposed rule and
provides responses.

1. Comment: Was it necessary for the
NASA Assistant Administrator for
Procurement to waive in its entirety
FAR 9.505—4, Obtaining Access to
Proprietary Information? Could a less
drastic solution help NASA without
impacting the owners of sensitive
information by simply revising the NFS
to relieve contracting officers of
overseeing a multitude of third party
protection agreements and leave the
terms of protection and their
enforcement to the service providers
and owners, themselves? Under this
approach, the contracting officer would
only identify each NASA service
provider to the owners of needed
sensitive information and then leave
these parties free to arrange for
acceptable terms of protection.

Response: In a real world, competitive
environment, it was necessary for NASA
to waive FAR 9.505—4 in its entirety.
Implicitly, FAR 9.505—4 assumes an
agency has already awarded a contract

to a service provider that needs access
to specific information owned by
another contractor. In this scenario, the
protections that the owner will demand
before granting access to specific
sensitive information are the only
significant unknowns. The assumptions
behind FAR 9.505—4 are simply not
valid in the early phases of a
competitive procurement. Even without
burdening the contracting officer to
oversee third-party protection
agreements, FAR 9.505—-4 would require
each potential service provider in a
competitive procurement to know in
advance of submitting a proposal, the
exact information needed to perform as
specified in the solicitation, what
contractors own that information, and
what protections those owners deemed
acceptable as a condition to granting
access to the information. This level of
pre-proposal information would simply
not be available in a competitive
procurement. As a more realistic and
useful alternative, the revised NFS relies
not on individual third-party protection
agreements, but rather prescribes
standardized, reciprocal contract
clauses to protect sensitive information.
A “‘Release” clause goes into the
information owner’s contract to
document consent to release and to
delineate the extensive, specific
protections that the service provider
will implement. A reciprocal “Access”
clause goes into the service provider’s
contract to place strict controls over its
activities. Under the new ‘“Release”
clause, the owner of sensitive
information expressly consents to
access, as needed by NASA service
providers. To gain this necessary access,
however, the service provider must have
expressly agreed, through the new
“Access” clause, to comply with and
implement an extensive number of
binding and enumerated protections.

2. Comment: NASA has received a
large quantity of “sensitive information”
in connection with solicitations and
contracts that did not contain the new
‘“Release” clause. The offerors and
contractors that submitted this
information are not bound by the clause
and have not expressly agreed that
NASA service providers may have
access to their sensitive information. In
view of the broad waiver of FAR 9.505—
4, how will NASA contracting officers
avoid violating the Trade Secrets Act by
giving service providers access to
sensitive information that was not
subject to the “Release” clause?

Response: This point may be valid in
those situations when a service provider
requests access to information that
NASA has received pursuant to
contracts that did not contain the
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‘“Release” clause. To address contracts
that did not contain the clause at
1852.237-73, the NFS will provide
internal guidance for NASA contracting
officers and requiring activities
instructing them to examine all requests
from service providers for access to
sensitive information. This examination
should first determine whether NASA
possesses responsive information. If so,
the requiring activity should next assess
whether access to that information is
crucial to the service provider’s ability
to perform. If the requiring activity
possesses the requested information and
it is crucial to performing the needed
services, then the contracting officer
must try to identify and contact the
owner of the information to determine
whether it claims that the information is
“sensitive.” At this point, the
contracting officer should attempt to
negotiate a modification to the owner’s
contract to incorporate the ‘“Release”
clause and proceed from there. Because
the service provider’s contract will
contain extensive protections for the
sensitivity of the information, NASA
expects that most owners will agree to
incorporate the ‘Release” clause into
their existing contracts. If the owner
refuses to modify its contract to include
the “Release” clause, but persists in
claiming the information is sensitive,
the requiring activity should prepare a
preliminary assessment for the
contracting officer addressing whether
the claim has a valid factual basis. This
analysis should address whether NASA
might have persuasive grounds to
challenge the claim. If there appears to
be persuasive basis for challenging the
owner’s claim, the contracting officer
should seek advice from Center counsel
before taking any further action. If, on
the other hand, the claim appears to be
valid, the requiring activity should re-
examine the relationship of the
information to the services needed. The
service provider may be able to perform
acceptably without the requested
information. Additionally, the
contracting officer may be able to
facilitate reaching an agreement on
acceptable terms of protection. The
contracting officer and the requiring
activity should examine all alternatives
to obtain the needed support. But,
without clear evidence that the owner of
the sensitive information has consented
to release, NASA will not expose its
employees to the risk of violating 18
USC. 1905.

3. Comment: One comment blankly
asserted that the proposed rule might
violate 41 USC. 418a with respect to
“technical data.” Although not clearly
articulated, NASA assumes the

comment is referring to the following
language in 41 USC. 418a:

* * * the United States may not require
persons who have developed products or
processes offered or to be offered for sale to
the public as a condition for the procurement
of such products or processes by the United
States, to provide to the United States
technical data relating to the design,
development, or manufacture of such
products or processes * * *.

Response: This prohibition deals with
how Federal agencies define their
procurement requirements for
information. An agency may not require
a company to forfeit private intellectual
property rights in technical data as a
condition to receiving a government
contract. NASA notes simply that the
proposed rule has nothing to do with
defining procurement requirements for
information. Rather, the proposed rule
focuses on how NASA manages
information that offerors and contractors
have already delivered to the
Government as part of submitting
proposals or performing contracts. The
assertion that the proposed rule might
violate 41 USC. 418a appears to flow
from two faulty premises. First, the
proposed rule is not concerned
primarily with “technical data” of a
“scientific or technical nature,” but
instead focuses on ‘“information
incidental to contract administration,
such as financial, administrative, cost or
pricing or management information.”
The FAR expressly excludes this latter
type of information from the definition
of “technical data.” Second, the
proposed rule is not concerned with
how NASA defines procurement
requirements for information owned by
its contractors. The proposed rule
simply enables service providers to
obtain access to information they need
to support Agency management
activities and administrative functions.
In most cases, the owners will have
already submitted this information as a
matter incidental to contract
administration.

4. Comment: NASA intends to rely
more and more heavily on the private
sector to support essential management
activities and administrative functions.
Most of these activities and functions
involve access to sensitive information
submitted by offerors in the process of
competing for awards, or by contractors
as part of performance. Asking the
owners of sensitive information to
provide access to other contractors,
some of which may be business rivals,
is an inherently difficult issue and
could seriously discourage competition.
To promote trust, the NFS should, as a
minimum, prescribe standard terms and
conditions for the organizational

conflicts of interest (OCI) avoidance
plan and require the contracting officer
to approve each offeror’s proposed
approach to this important document.

Response: Logically, there can be no
standard approach to avoiding OCI’s,
which are by their nature unique to the
individual contractor. The service
provider must thoroughly analyze its
own situation, including the services to
be rendered, the information needed to
perform those services, other
procurements for which the service
provider may intend to compete, and
specific mechanisms the service
provider is willing to implement to
mitigate, neutralize, or eliminate
foreseeable possible conflicts of interest.
In addition to recognizing that each
service provider’s OCI’s are essentially
unique, any avoidance plan must flow
from performance-based contracting
principles to be acceptable today. As
such, the buyer defines only the final
outcomes to be achieved, not the
methods of getting there. Consequently,
the NFS will leave the details of any
OCI avoidance plan to the service
provider that must live by it. The
contracting officer in concert with
Center counsel is responsible for
receiving and reviewing the plan for
reasonable completeness and
communicating any substantive
weaknesses and omissions discovered to
the service provider for necessary
revisions. The contracting officer will
incorporate the accepted plan into the
contract as a compliance document. If
the service provider fails to mitigate all
potential conflicts and/or unauthorized
disclosures and uses occur, the service
provider must take adequate corrective
actions. If the corrective actions are not
adequate, the contracting officer may
terminate the contract.

5. Comment: The Assistant
Administrator for Procurement’s broad
waiver of FAR 9.505—4 could cause
NASA employees to violate the Trade
Secrets Act, 18 U.S.C. 1905, because not
all of the information owners would
have expressly consented to release
through the new “Release” clause.
Moreover, with respect to technical
data, the proposed rule might also
violate 41 U.S.C. 418a, which requires
the FAR to prescribe regulations
governing the allocation of rights in data
developed through contracts using tax
dollars. The Assistant Administrator’s
authority to waive rules relating to
Organizational Conflicts of Interest does
not extend the requirements of other
statutes.

Response: The Trade Secrets Act
prohibits government employees from
releasing trade secret information to any
extent not authorized by law. The Office
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of Federal Procurement Policy Act
authorized NASA to issue the NFS.
NASA is adding the new ‘“‘Release”
clause to the NFS in accordance with
the OFPP Act. Therefore, releasing
information pursuant to the “Release”
clause would be “authorized by law”
and not violate the Trade Secrets Act.
Presumably, therefore, this comment
relates to sensitive information that
NASA received under contracts or other
agreements that did not contain the new
“Release” clause. The NFS will contain
detailed procedural guidance
instructing requiring activities and
contracting officers how to deal with
this type of information. This
procedural guidance will first instruct
the contracting officer/requiring activity
to contact the owner of the information
to evaluate its claim to be entitled to
protection and to seek agreement to
incorporate the new “Release” clause.
Alternatively, the contracting officer
should try to facilitate an individualized
agreement on acceptable terms of
protection. If the information appears to
be entitled to protection, but the owner
is unwilling to accept the “Release”
clause or to negotiate specific, tailored
terms of protection, the contracting
officer/requiring activity should
examine on a more detailed level how
much access the service provider
actually needs. On closer examination,
it may be possible that different, less
comprehensive services could satisfy
the requiring activity.

In accordance with 41 U.S.C. 418a,
both the FAR and the NFS have
promulgated regulations dealing with
how agencies acquire and allocate rights
to data developed under government
contracts. The Assistant Administrator
for Procurement’s waiver of FAR 9.505—
4 does not, however, relate to how
NASA acquires and allocates rights in
data. The waiver relates, instead, to
information submitted in support of
proposals or in the course of performing
contracts. Most of this information is
not “technical data,” which the
Government procures for its own value.
Rather, the revised NFS generally uses
the term “sensitive information” to refer
to financial and administrative
information that is incidental to contract
administration. As such, the Assistant
Administrator for Procurement’s waiver
of FAR 9.505—4 does not affect 41 U.S.C.
418a or the requirements of any other
statute or binding instruction.

6. Comment: The proposed rule does
not define the term “sensitive
information” clearly and, as a result,
fails to exclude from the operation of
the clauses cost or pricing data, other
financial information, administrative or
management information, and the like.

The term ““sensitive information”
should not be broader in scope than
‘“‘data” as defined in FAR Part 27, which
specifically excludes information
incidental to contract administration.

Response: NASA understands that
FAR Part 27 specifically excludes
information incidental to contract
administration from the definition of
“data.” In contrast, the new NFS
coverage focuses primarily on
information incidental to contract
administration, not technical data. As
the published proposed rule noted, the
primary purpose of the new coverage is
to allow a service provider access to
information necessary to support NASA
activities and functions, as civil servants
did in the past.

7. Comment: The proposed rule
implies that NASA need only protect
data “developed at private expense.”
The definition of “trade secret” does not
depend on the concept of development
costs. A trade secret covers a variety of
forms of information that derive
economic value, actual or potential,
from not being generally known to the
public. NASA needs to continue to
protect any trade secret or it will
compromise the property rights of
companies, with which it currently does
business. FAR 27.402 instructs agencies
to avoid doing so.

Response: NASA agrees that the term
“trade secret” extends to many types of
information that derive economic value
from not being generally known to the
public. But, with regard to protecting
contractors” legitimate property rights,
FAR 27.402 establishes the following
policy: “* * * the Government
recognizes that its contractors may have
a legitimate proprietary interest (e.g., a
property right or other valid economic
interest) in data resulting from private
investment.” (Emphasis added.) It seems
fairly clear from this language, that FAR
27.402 envisions protecting only
sensitive or proprietary information that
a contractor has developed at private
expense. Without meeting this simple
test, the FAR implicitly does not
recognize as ‘“‘legitimate’ a contractor’s
claim for trade secret protection.

8. Comment: The revised NFS would
require the holders of “ordinary
procurement’’ contracts to identify
“sensitive information,” but provides no
instructions on how to do so. Moreover,
NASA will continue to obtain sensitive
information under contracting vehicles,
such as “Space Act Agreements,” that
are not covered by the new ‘“Release”
clause. What will tell these contractors
how to identify “sensitive information?”

Response: The revised NFS deals with
how service providers obtain access to
the information they need to support

NASA operations, not with particular
property rights resulting from the
expenditure of tax dollars. As such, the
NFS does not need to prescribe a
particular legend to instruct contractors
on how to identify their own sensitive
information. For the contractor’s
convenience, however, the revised
‘“Release” clause provides a sample
notice identifying sensitive information.
The new “Access” clause prescribes
what service providers must do to
protect the information they receive to
support NASA operations. The NFS
governs NASA contracts, not “other
transactions” authorized by the Space
Act. Generally, however, NASA does
not acquire property and services for the
expenditure of tax dollars under “other
transactions.”

9. Comment: Under the new “Access”
clause, a service provider can allow
access to sensitive information only to
employees that need it to perform the
specified support. Yet, the clause does
not prescribe any process for
determining which employees have a
“need-to-know” sensitive information
or what sanctions NASA may impose
for unauthorized use.

Response: Performance-based
contracting principles call for NASA to
define only the final performance
outcomes, not how the contractor is to
achieve those objectives. The revised
NFS allows the contractor to define how
it will achieve the specified outcomes
for NASA. Assigning work and
functions among its employees is
certainly within the contractor’s
discretion. The revised section
1837.203-70 does instruct the
contracting officer to monitor the
effectiveness of the contractor’s system
for encouraging employees to avoid
unauthorized uses and disclosures. The
revised clause at 1852.237-72 also
describes the administrative remedies
available to the contracting officer to
encourage service providers to comply
with their new obligations to protect
sensitive information and avoid
unauthorized uses or disclosures.

10. Comment: The new “Access”
clause requires service providers to
obtain express, binding written use
agreements from their employees to
protect sensitive information and use it
only for the purposes of performing the
specified services. Doing so is likely to
be a tremendous administrative burden.
Additionally, the service provider has
no obligation to keep different
companies’ information segregated.

Response: As published, the new
“Access” clause did require contractors
to obtain express, binding written
agreements from their employees to
protect sensitive information and use it
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only for performing the services
specified. After considering comments
on this language, NASA decided to
revise the clause to require contractors
to obtain written acknowledgements
from their employees that they have
received training in how to protect
sensitive information and will adhere to
the lessons learned in providing
services under the contract. This simple
acknowledgement does not require
contractors to collect information.
Certainly, a much more onerous burden
would flow from a greatly expanded
system of interrelated third party non-
disclosure agreements among all the
entities that provide sensitive
information in the course of submitting
competitive proposals or performing
contracts for NASA. With regard to
segregating different companies’
information, that responsibility is
implicit in the obligation to use
information only to perform the
specified services.

11. Comment: A potentially
tremendous burden on the contracting
officer, far exceeding any imposed by
FAR 9.505—4, will be determining what
information in NASA’s possession is
“sensitive”” and who owns it. Moreover,
NASA has information from companies
that may no longer do business with the
Government, or may no longer be in
operation, at all; others have gone on to
other businesses; and some may never
have a contract containing the new
“Release” clause. These situations,
effectively, deprive NASA of the
owner’s consent to release sensitive
information and expose government
employees to possible violations of 18
U.S.C. 1905. If breaches and
unauthorized disclosures occur, the
NFS does not provide guidelines to the
contracting officer on what actions are
appropriate and/or effective.

Response: While some of these
observations may be valid, none
requires regulatory coverage beyond
internal guidance for NASA operations.
With regard to contracts that do not
contain the “Release” clause, we are
developing NFS internal guidance that
begins by recognizing that in the course
of proposing, the service provider will
delve into the solicitation requirements
to determine what information is
needed to perform. The service provider
should then request access to
specifically identified information from
the contracting officer/requiring
activity. At that point, the requiring
activity should try to determine whether
NASA possesses the identified
information, who owns it, and whether
that owner claims to be entitled to
protection. The contracting officer
should then contact the owner to

discuss incorporating the new ‘“‘Release”
clause. If the owner asserts the
identified information is sensitive and
entitled to protection, but resists
incorporating the “Release” clause, the
contracting officer should attempt to
negotiate satisfactory, alternate terms of
protection. The contracting officer
should try to include the owner and the
service provider in this process. At the
same time, the contracting officer, with
the assistance of Center counsel, should
evaluate whether there is a valid factual
basis for claiming that the information
is sensitive and entitled to protection. If
the owner continues to resist access, the
contracting officer should, next, explore
whether some reduced level of support,
not requiring access to sensitive
information, might be satisfactory. With
regard to a service provider’s
unauthorized uses or disclosures, the
clause at 1852.237-72 describes some of
the administrative responses available
to the contracting officer.

12. Comment: 1852.237-73(c) should
specify whether and how the parties
may challenge the sensitivity of
information, including the process to
follow and the owner’s rights to redress.

Response: The new NFS purposely
defines ‘“‘sensitive information” to
exclude “technical data,” as defined in
the FAR. Sensitive information is
incidental to contract administration
and, generally, does not have
independent value to its owners.
Consequently, a highly structured,
formalistic challenge process seems
neither necessary nor desirable. Any
challenge would have to show the
following basic elements:

(a) Private investment developed the
information or the Government
generated it and it qualifies for an
exception to the Freedom of Information
Act.

(b) The information must not
currently be in the public domain.

(c) The information may embody
trade secretes or commercial or financial
information.

(d) The information may be sensitive
or privileged.

The NFS will provide only general
guidance in this area, recognizing these
are very difficult judgments. Until the
contracting officer decides for sound
reasons to challenge an owner’s claim
that information is sensitive and
entitled to protection, NASA and its
service provider will comply with the
owner’s assertions.

B. Executive Order 12866 and
Regulatory Flexibility Act

This final rule does not meet the
definition of “significant” under
Executive 12866. NASA certifies that

this final rule will not have a significant
economic impact on a substantial
number of small business entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601, et. seq.),
because the new, streamlined approach
of having each service provider
implement specific safeguards and
procedures should offer the same or
better protection for sensitive
information belonging to small business
entities than does the current system of
third party agreements, envisioned by
FAR 9.505—4. Moreover, this final rule
should ease the burden on small
business entities by not requiring them
to enter multiple, interrelated third
party agreements with numerous service
contractors that support NASA’s
management activities and
administrative functions.

C. Paperwork Reduction Act

The proposed NFS revisions simply
amplify and clarify NASA’s
implementation of FAR 9.504, coverage
that has existed for nearly 20 years.
NASA has published these NFS
revisions for public comment and
received no challenges, objections, or
concerns regarding the information
collection requirements associated with
providing services that will entail access
to sensitive information. Because access
to sensitive information is necessary to
perform the specified services,
solicitations will require all bidders and
offerors to submit preliminary analyses
of potential conflicts of interests.
Further, each awarded contract that will
entail access to sensitive information
will also require the service provider to
submit a comprehensive organizational
conflicts of interest avoidance plan, as
a deliverable report during performance.

Over the years, NASA has requested
and OMB has approved various
information collections necessary to
evaluate bids and proposals submitted
for the award of contracts, as well as for
contract reports required to manage
approved programs and projects. The
OMB approval numbers currently in
effect for these various categories of
information collections are as follows:

1. OMB No. 2700-0085, bids and
proposals with an estimated value more
than $500,000.

2. OMB No. 2700-0089, reports
required for contracts with an estimated
value more than $500,000.

3. OMB No. 2700-0087, bids and
proposals with an estimated value less
than $500,000.

4. OMB No. 2700-0088, reports
required on contracts valued at less than
$500,000.
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5. OMB No. 2700-0086, purchase
orders for goods and services with an
estimated value of $100,000 or less.

Our requests for OMB approval for
these information collections have
noted that NASA prepares solicitations
for bids and proposals and defines
requirements for contract deliverables in
accordance with the OFPP Policy Act,
as amended by Pub. L. 96-83, the
National Aeronautics and Space Act of
1958, as amended, the Federal
Acquisition Regulation (FAR), the
NASA FAR Supplement, and approved
mission requirements. In seeking OMB
approval, NASA has described and
administratively tracked these
information collections in generic,
functional terms, and categorized the
requests based on the estimated dollar
values of the purchase orders or
contracts supporting the procurements
in question.

As described above, these information
collections cover broad functional
procurement needs, at all dollar values
relevant to NASA’s current contracting
practices. Consequently, OMB’s current
approvals adequately cover the
proposed rule’s requirements that,
during the evaluation phase of each
procurement, all bids and offers must
contain preliminary analyses of
potential conflicts of interest and that
after award each new service provider
must submit a comprehensive conflicts
of interest avoidance plan for inclusion
in the contract as a compliance
document. In our view, the Paperwork
Reduction Act does not require any
further action in support of this final
rule.

List of Subjects in 48 CFR Parts 1809,
1837, and 1852

Government Procurement.

Tom Luedtke,

Assistant Administrator for Procurement.

m Accordingly, 48 CFR Parts 1809, 1837,
and 1852 are amended as follows:

m 1. The authority citation for 48 CFR
Parts 1809, 1837, and 1852 continues to
read as follows:

Authority: 42 USC. 2473(c)(1)

PART 1809—CONTRACTOR
QUALIFICATIONS

m 2. Add section 1809.505—4 to read as
follows:

1809.505-4 Obtaining access to sensitive
information.

(b) In accordance with FAR 9.503, the
Assistant Administrator for
Procurement has determined that it
would not be in the Government’s
interests for NASA to comply strictly

with FAR 9.505—4(b) when acquiring
services to support management
activities and administrative functions.
The Assistant Administrator for
Procurement has, therefore, waived the
requirement that before gaining access
to other companies’ proprietary or
sensitive (see 1837.203—70) information
contractors must enter specific
agreements with each of those other
companies to protect their information
from unauthorized use or disclosure.
Accordingly, NASA will not require
contractors and subcontractors and their
employees in procurements that support
management activities and
administrative functions to enter into
separate, interrelated third party
agreements to protect sensitive
information from unauthorized use or
disclosure. As an alternative to
numerous, separate third party
agreements, 1837.203—70 prescribes
detailed policy and procedures to
protect contractors from unauthorized
use or disclosure of their sensitive
information. Nothing in this section
waives the requirements of FAR 37.204
and 1837.204.

PART 1837—SERVICE CONTRACTING

m 3. Add sections 1837.203-70,
1837.203-71, and 1837.203-72 to read as
follows:

1837.203-70 Providing contractors access
to sensitive information.

(a)(1) As used in this subpart,
““sensitive information” refers to
information that the contractor has
developed at private expense or that the
Government has generated that qualifies
for an exception to the Freedom of
Information Act, which is not currently
in the public domain, may embody
trade secrets or commercial or financial
information, and may be sensitive or
privileged, the disclosure of which is
likely to have either of the following
effects: To impair the Government’s
ability to obtain this type of information
in the future; or to cause substantial
harm to the competitive position of the
person from whom the information was
obtained. The term is not intended to
resemble the markings of national
security documents as in sensitive-
secret-top secret.

(2) As used in this subpart, “requiring
organization” refers to the NASA
organizational element or activity that
requires specified services to be
provided.

(3) As used in this subpart, “service
provider” refers to the service contractor
that receives sensitive information from
NASA to provide services to the
requiring organization. (b)(1) To support

management activities and
administrative functions, NASA relies
on numerous service providers. These
contractors may require access to
sensitive information in the
Government’s possession, which may be
entitled to protection from unauthorized
use or disclosure.

(2) As an initial step, the requiring
organization shall identify when needed
services may entail access to sensitive
information and shall determine
whether providing access is necessary
for accomplishing the Agency’s mission.
The requiring organization shall review
any service provider requests for access
to information to determine whether the
access is necessary and whether the
information requested is considered
“sensitive” as defined in paragraph
(a)(1) of this section.

(c) When the requiring organization
determines that providing specified
services will entail access to sensitive
information, the solicitation shall
require each potential service provider
to submit with its proposal a
preliminary analysis of possible
organizational conflicts of interest that
might flow from the award of a contract.
After selection, or whenever it becomes
clear that performance will necessitate
access to sensitive information, the
service provider must submit a
comprehensive organizational conflicts
of interest avoidance plan.

(d) This comprehensive plan shall
incorporate any previous studies
performed, shall thoroughly analyze all
organizational conflicts of interest that
might arise because the service provider
has access to other companies’ sensitive
information, and shall establish specific
methods to control, mitigate, or
eliminate all problems identified. The
contracting officer, with advice from
Center counsel, shall review the plan for
completeness and identify to the service
provider substantive weaknesses and
omissions for necessary correction.
Once the service provider has corrected
the substantive weaknesses and
omissions, the contracting officer shall
incorporate the revised plan into the
contract, as a compliance document.

(e) If the service provider will be
operating an information technology
system for NASA that contains sensitive
information, the operating contract shall
include the clause at 1852.204-76,
Security Requirements for Unclassified
Information Technology Resources,
which requires the implementation of
an Information Technology Security
Plan to protect information processed,
stored, or transmitted from
unauthorized access, alteration,
disclosure, or use.
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(f) NASA will monitor performance to
assure any service provider that requires
access to sensitive information follows
the steps outlined in the clause at
1852.237-72, Access to Sensitive
Information, to protect the information
from unauthorized use or disclosure.

1837.203-71 Release of contractors’
sensitive information.

Pursuant to the clause at 1852.237-73,
Release of Sensitive Information,
offerors and contractors agree that
NASA may release their sensitive
information when requested by service
providers in accordance with the
procedures prescribed in 1837.203-70
and subject to the safeguards and
protections delineated in the clause at
1852.237-72, Access to Sensitive
Information. As required by the clause
at 1852.237-73, or other contract clause
or solicitation provision, contractors
must identify information they claim to
be “sensitive”” submitted as part of a
proposal or in the course of performing
a contract. The contracting officer shall
evaluate all contractor claims of
sensitivity in deciding how NASA
should respond to requests from service
providers for access to information.

1837.203-72 NASA contract clauses.

(a) The contracting officer shall insert
the clause at 1852.237-72, Access to
Sensitive Information, in all
solicitations and contracts for services
that may require access to sensitive
information belonging to other
companies or generated by the
Government.

(b) The contracting officer shall insert
the clause at 1852.237-73, Release of
Sensitive Information, in all
solicitations, contracts, and basic
ordering agreements.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 4. Add sections 1852.237-72 and
1852.237-73 to read as follows:

1852.237-72 Access to Sensitive
Information.

As prescribed in 1837.203-72(a),
insert the following clause:

Access to Sensitive Information

(June 2005)

(a) As used in this clause, “sensitive
information” refers to information that a
contractor has developed at private expense,
or that the Government has generated that
qualifies for an exception to the Freedom of
Information Act, which is not currently in
the public domain, and which may embody
trade secrets or commercial or financial
information, and which may be sensitive or
privileged.

(b) To assist NASA in accomplishing
management activities and administrative
functions, the Contractor shall provide the
services specified elsewhere in this contract.

(c) If performing this contract entails access
to sensitive information, as defined above,
the Contractor agrees to—

(1) Utilize any sensitive information
coming into its possession only for the
purposes of performing the services specified
in this contract, and not to improve its own
competitive position in another procurement.

(2) Safeguard sensitive information coming
into its possession from unauthorized use
and disclosure.

(3) Allow access to sensitive information
only to those employees that need it to
perform services under this contract.

(4) Preclude access and disclosure of
sensitive information to persons and entities
outside of the Contractor’s organization.

(5) Train employees who may require
access to sensitive information about their
obligations to utilize it only to perform the
services specified in this contract and to
safeguard it from unauthorized use and
disclosure.

(6) Obtain a written affirmation from each
employee that he/she has received and will
comply with training on the authorized uses
and mandatory protections of sensitive
information needed in performing this
contract.

(7) Administer a monitoring process to
ensure that employees comply with all
reasonable security procedures, report any
breaches to the Contracting Officer, and
implement any necessary corrective actions.

(d) The Contractor will comply with all
procedures and obligations specified in its
Organizational Conflicts of Interest
Avoidance Plan, which this contract
incorporates as a compliance document.

(e) The nature of the work on this contract
may subject the Contractor and its employees
to a variety of laws and regulations relating
to ethics, conflicts of interest, corruption, and
other criminal or civil matters relating to the
award and administration of government
contracts. Recognizing that this contract
establishes a high standard of accountability
and trust, the Government will carefully
review the Contractor’s performance in
relation to the mandates and restrictions
found in these laws and regulations.
Unauthorized uses or disclosures of sensitive
information may result in termination of this
contract for default, or in debarment of the
Contractor for serious misconduct affecting
present responsibility as a government
contractor.

(f) The Contractor shall include the
substance of this clause, including this
paragraph (f), suitably modified to reflect the
relationship of the parties, in all subcontracts
that may involve access to sensitive
information

(End of clause)

1852.237-73 Release of sensitive
information.

As prescribed in 1837.203-72(b),
insert the following clause:

Release of Sensitive Information

(June 2005)

(a) As used in this clause, “sensitive
information” refers to information, not
currently in the public domain, that the
Contractor has developed at private expense,
that may embody trade secrets or commercial
or financial information, and that may be
sensitive or privileged.

(b) In accomplishing management activities
and administrative functions, NASA relies
heavily on the support of various service
providers. To support NASA activities and
functions, these service providers, as well as
their subcontractors and their individual
employees, may need access to sensitive
information submitted by the Contractor
under this contract. By submitting this
proposal or performing this contract, the
Contractor agrees that NASA may release to
its service providers, their subcontractors,
and their individual employees, sensitive
information submitted during the course of
this procurement, subject to the enumerated
protections mandated by the clause at
1852.237-72, Access to Sensitive
Information.

(c)(1) The Contractor shall identify any
sensitive information submitted in support of
this proposal or in performing this contract.
For purposes of identifying sensitive
information, the Contractor may, in addition
to any other notice or legend otherwise
required, use a notice similar to the
following:

Mark the title page with the following
legend:

This proposal or document includes
sensitive information that NASA shall not
disclose outside the Agency and its service
providers that support management activities
and administrative functions. To gain access
to this sensitive information, a service
provider’s contract must contain the clause at
NFS 1852.237-72, Access to Sensitive
Information. Consistent with this clause, the
service provider shall not duplicate, use, or
disclose the information in whole or in part
for any purpose other than to perform the
services specified in its contract. This
restriction does not limit the Government’s
right to use this information if it is obtained
from another source without restriction. The
information subject to this restriction is
contained in pages [insert page numbers or
other identification of pages|.

Mark each page of sensitive information
the Contractor wishes to restrict with the
following legend:

Use or disclosure of sensitive information
contained on this page is subject to the
restriction on the title page of this proposal
or document.

(2) The Gontracting Officer shall evaluate
the facts supporting any claim that particular
information is “‘sensitive.” This evaluation
shall consider the time and resources
necessary to protect the information in
accordance with the detailed safeguards
mandated by the clause at 1852.237-72,
Access to Sensitive Information. However,
unless the Contracting Officer decides, with
the advice of Center counsel, that reasonable
grounds exist to challenge the Contractor’s
claim that particular information is sensitive,
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NASA and its service providers and their
employees shall comply with all of the
safeguards contained in paragraph (d) of this
clause.

(d) To receive access to sensitive
information needed to assist NASA in
accomplishing management activities and
administrative functions, the service provider
must be operating under a contract that
contains the clause at 1852.237-72, Access to
Sensitive Information. This clause obligates
the service provider to do the following:

(1) Comply with all specified procedures
and obligations, including the Organizational
Conflicts of Interest Avoidance Plan, which
the contract has incorporated as a
compliance document.

(2) Utilize any sensitive information
coming into its possession only for the
purpose of performing the services specified
in its contract.

(3) Safeguard sensitive information coming
into its possession from unauthorized use
and disclosure.

(4) Allow access to sensitive information
only to those employees that need it to
perform services under its contract.

(5) Preclude access and disclosure of
sensitive information to persons and entities
outside of the service provider’s organization.

(6) Train employees who may require
access to sensitive information about their
obligations to utilize it only to perform the
services specified in its contract and to
safeguard it from unauthorized use and
disclosure.

(7) Obtain a written affirmation from each
employee that he/she has received and will
comply with training on the authorized uses
and mandatory protections of sensitive
information needed in performing this
contract.

(8) Administer a monitoring process to
ensure that employees comply with all
reasonable security procedures, report any
breaches to the Gontracting Officer, and
implement any necessary corrective actions.

(e) When the service provider will have
primary responsibility for operating an
information technology system for NASA
that contains sensitive information, the
service provider’s contract shall include the
clause at 1852.204-76, Security
Requirements for Unclassified Information
Technology Resources. The Security
Requirements clause requires the service
provider to implement an Information
Technology Security Plan to protect
information processed, stored, or transmitted
from unauthorized access, alteration,
disclosure, or use. Service provider
personnel requiring privileged access or
limited privileged access to these information
technology systems are subject to screening
using the standard National Agency Check
(NAC) forms appropriate to the level of risk
for adverse impact to NASA missions. The
Contracting Officer may allow the service
provider to conduct its own screening,
provided the service provider employs
substantially equivalent screening
procedures.

(f) This clause does not affect NASA’s
responsibilities under the Freedom of
Information Act.

(g) The Contractor shall insert this clause,
including this paragraph (g), suitably

modified to reflect the relationship of the

parties, in all subcontracts that may require

the furnishing of sensitive information.
(End of clause)

[FR Doc. 05-12191 Filed 6—20-05; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 571, 575, 577, 582
[Docket No. NHTSA-2005-21564]

Vehicle Safety Hotline; Technical
Amendment

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Final rule; technical
amendment.

SUMMARY: This document contains
technical amendments to Part 571,
Federal motor vehicle safety standards;
Part 575, Consumer information; Part
577, Defect and noncompliance
notification; and Part 582, Insurance
cost information regulation.
Specifically, we are updating the
telephone number that should be used
to reach NHTSA'’s Vehicle Safety
Hotline, and adding our web address.
This amendment updates the pertinent
contact information without making any
substantive changes to our regulations.

DATES: The technical amendments to
parts 571, 575, and 582 are effective
June 21, 2006. The technical
amendment to Part 577 is effective July
21, 2005. Voluntary compliance is
permitted before that time.

FOR FURTHER INFORMATION CONTACT: Mr.
George Feygin, Office of Chief Counsel
(Telephone: 202-366—2992) (Fax: 202—
366-3820); NHTSA, 400 Seventh Street,
SW., Washington, DC 20590.

SUPPLEMENTARY INFORMATION: In several
regulations, NHTSA specifies that
vehicle manufacturers, child seat
manufacturers, or automobile dealers
must provide the telephone number for
our Vehicle Safety Hotline so that
consumers concerned about safety
recalls or potential defects could contact
this agency. That telephone number has
changed. This document amends the
relevant sections of the CFR to correct
the telephone number and to add our
web address so that consumers can
access the safety recall and defect
information online. We are also
changing the text in the Part 582
information form to reflect our current
New Car Assessment Program efforts.

This technical amendment will not
impose or relax any substantive
requirements or burdens on
manufacturers. Except for Part 577, we
are providing a lead-time of one year in
order to afford affected parties time to
update the relevant contact information
where necessary. Therefore, NHTSA
finds for good cause that any notice and
opportunity for comment on these
correcting amendments are not
necessary.

In consideration of the foregoing, this
document amends the CFR by updating
the contact information for the Vehicle
Safety Hotline.

List of Subjects in 49 CFR Parts 571,
575,577, 582

Consumer protection; Insurance;
Motor vehicles; Motor vehicle safety;
Reporting and recordkeeping
requirements; Tires.

m 49 CFR Parts 571, 575,577, 582 are
amended by making the following
technical amendments:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation continues to
read as follows:

Authority: 49 U.S.C. 322, 2011, 30115,
30166 and 30177; delegation of authority at
49 CFR 1.50.

m 2. Section 571.213 is amended by
revising sections S5.5.2(m), S5.5.5(k),
S5.6.1.7, and S5.6.2.2 to read as follows:

§571.213 Standard No. 213; Child restraint

systems.
* * * * *
S5.5.2 % * *

(m) The following statement, inserting
an address and telephone number:
“Child restraints could be recalled for
safety reasons. You must register this
restraint to be reached in a recall. Send
your name, address and the restraint’s
model number and manufacturing date
to (insert address) or call (insert
telephone number). For recall
information, call the U.S. Government’s
Vehicle Safety Hotline at 1-888—327—
4236 (TTY: 1-800—424-9153), or go to
http://www.NHTSA.gov.”

* * * * *

(k) The following statement, inserting
an address and telephone number:
“Child restraints could be recalled for
safety reasons. You must register this
restraint to be reached in a recall. Send
your name, address and the restraint’s
model number and manufacturing date
to (insert address) or call (insert
telephone number). For recall
information, call the U.S. Government’s
Vehicle Safety Hotline at 1-888—327—
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4236 (TTY: 1-800—424—-9153), or go to
http://www.NHTSA.gov.”

* * * * *

$5.6.1.7 The instructions shall
include the following statement,
inserting an address and telephone
number: “Child restraints could be
recalled for safety reasons. You must
register this restraint to be reached in a
recall. Send your name, address and the
restraint’s model number and
manufacturing date to (insert address) or
call (insert telephone number). For
recall information, call the U.S.
Government’s Vehicle Safety Hotline at
1-888-327—-4236 (TTY: 1-800-424—
9153), or go to http://www.NHTSA.gov.”

* * * * *

$5.6.2.2 The instructions for each
built-in child restraint system other than
a factory-installed restraint, shall
include the following statement,
inserting an address and telephone
number: “Child restraints could be
recalled for safety reasons. You must
register this restraint to be reached in a
recall. Send your name, address and the
restraint’s model number and
manufacturing date to (insert address) or
call (insert telephone number). For
recall information, call the U.S.
Government’s Vehicle Safety Hotline at
1-888-327—-4236 (TTY: 1-800-424—
9153), or go to http://www.NHTSA.gov.”

* * * * *

PART 575—CONSUMER
INFORMATION

m 3. The authority citation continues to
read as follows:

Authority: 49 U.S.C. 32302, 30111, 30115,
30117, 30166, and 30168, and Pub. L.
106’414, 114 Stat. 1800; delegation of
authority at 49 CFR 1.50.

m 4. Section 575.6 is amended by
revising the fourth paragraph of section
2(i) to read as follows:

§575.6 Requirements.

(2)@) * = *

To contact NHTSA, you may call the
Vehicle Safety Hotline toll-free at 1—
888-327-4236 (TTY: 1-800—424-9153);
go to hitp://www.safercar.gov; or write
to: Administrator, NHTSA, 400 Seventh
Street, SW., Washington, DC 20590. You
can also obtain other information about
motor vehicle safety from http://

www.safercar.gov.
* * * * *

PART 577—DEFECT AND
NONCOMPLIANCE NOTIFICATION

m 5. The authority citation continues to
read as follows:

Authority: 49 U.S.C. 30102, 30103,
30116’30121, 30166; delegations of authority
at 49 CFR 1.50 and 49 CFR 501.8.

m 6. Section 577.5 is amended by
revising paragraph (g)(1)(vii) to read as
follows:

§577.5 Notification pursuant to a
manufacturer’s decision.

* * * * *

(g] * * *

(1) * * *

(vii) A statement informing the owner
that he or she may submit a complaint
to the Administrator, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590; or call the toll-free Vehicle

Safety Hotline at 1-888—-327—-4236 (TTY:

1-800—424-9153); or go to http://
www.safercar.gov, if the owner believes
that:

* * * * *

PART 582—INSURANCE COST
INFORMATION REGULATION

m 1. The authority citation continues to
read as follows:

Authority: 49 U.S.C. 32303; delegation of
authority at 49 CFR 1.50(f).

m 2. Section 582.5 is amended by
revising the second paragraph after
“Please Note:” to read as follows:

§582.5 Information form.

* * * * *

Test data relating to vehicle
crashworthiness and rollover ratings are
available from NHTSA’s New Car
Assessment Program (NCAP). NCAP test
results demonstrate relative frontal and
side crash protection in new vehicles,
and relative rollover resistance.
Information on vehicles that NHTSA
has tested in the NCAP program can be
obtained from http://www.safercar.gov
or by calling NHTSA'’s toll-free Vehicle

Safety Hotline at 1-888-327—4236 (TTY:

1-800-424-9153).

* * * * *

Issued: June 14, 2005.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 05-12114 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 041110317-4364-02; I.D.
061505C]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason quota
transfer.

SUMMARY: NMFS announces that it has
approved the request of the State of
Rhode Island to transfer 50,186 lb
(22,764 kg) of commercial summer
flounder quota to the States of Maine,
Connecticut, New York, Delaware, and
Maryland, and the Commonwealth of
Massachusetts, in accordance with the
Atlantic States Marine Fisheries
Commission (ASMFC) Addendum XV to
the Summer Flounder, Scup, and Black
Sea Bass Fishery Management Plan
(FMP). In addition, NMFS is revising
commercial summer flounder quota
numbers for the States of North Carolina
and Maryland from those published in

a previous Addendum XV transfer. By
this action, NMFS adjusts the quotas
and announces the revised commercial
quota for each state involved.

DATES: Effective June 16, 2005 through
December 31, 2005, unless NMFS
publishes a superseding document in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Mike Ruccio, Fishery Management
Specialist, (978) 281-9104, FAX (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from North Carolina through Maine. The
process to set the annual commercial
quota and the percent allocated to each
state are described in § 648.100.

The ASMFC adopted Addendum XV
to the FMP in November 2004. The
Addendum is being implemented under
the adaptive management and
framework procedures that are part of
the FMP. Addendum XV establishes a
program, for 2005 and 2006, that
allocates the increase in commercial
summer flounder quota (from the 2004
amount) differently than the existing
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allocation scheme, in order to reduce
the amount of fish that must be
discarded as bycatch in the commercial
fishery in states with relatively low
summer flounder quotas. The transfer of
quota from donor states will allow
recipient states to marginally increase
trip limits, thereby decreasing the
amount of summer flounder discarded
at sea.

The final rule implementing
Amendment 5 to the FMP that was
published on December 17, 1993 (58 FR
65936), provided a mechanism for
summer flounder quota to be transferred
from one state to another. Two or more
states, under mutual agreement and
with the approval of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota

under § 648.100(d). The Regional
Administrator is required to consider
the criteria set forth in § 648.100(d)(3) in
the evaluation of requests for quota
transfers or combinations. The Regional
Administrator has reviewed those
criteria and approved the quota transfer
requests submitted by the State of
Rhode Island.

Consistent with Addendum XV,
Rhode Island, a designated ‘“donor
state,” has voluntarily employed the
quota transfer provisions of the FMP to
transfer a total of 50,186 1b (22,764 kg)
to be allocated as follows: Maine 937 b
(425 kg); Connecticut 13,095 1b (5,940
kg); New York 9,763 1b (4,428 kg);
Delaware 2,887 1b (1,310); Maryland
13,230 1b (6,001 kg); and Massachusetts
10,274 1b (4,660 kg) (see Table 1).

In addition, this action corrects a
previous quota transfer involving North
Carolina and Maryland published on
June 7, 2005 (70 FR 33042). This
previous quota transfer notice effected
an Addendum XV transfer from North
Carolina to Maine, Massachusetts,
Connecticut, New York, and Maryland.
In agreeing to this previous transfer,
Maryland accepted only half of the
quota offered by North Carolina, but the
transfer published on June 7, 2005,
inadvertently transferred to Maryland
the full amount offered by North
Carolina (23,153 1b (10,502 kg)).
Therefore, this action deducts half of
this amount (11,577 1b (5,251 kg)) from
Maryland and restores the same amount
to North Carolina. The corrected quotas
involved in that transfer are listed in
Table 1.

TABLE 1. SUMMER FLOUNDER COMMERCIAL QUOTA TRANSFERS

Amount Transferred 2005 Quota’ 2005 Revised Quota
State Ib kg Ib kg Ib kg
Rhode Island -50,186 -22,764 2,818,232 1,278,350 2,768,046 1,255,586
Maine 937 425 11,459 5,198 12,396 5,623
Massachusetts 10,274 4,660 1,209,499 548,629 1,219,773 553,289
Connecticut 13,095 5,940 446,313 202,448 459,408 208,387
New York 9,763 4,428 1,404,519 637,090 1,414,282 641,518
Delaware? 2,887 1,310 -47,415 -21,507 -44,528 -20,198
Maryland3 13,230 6,001 388,534 176,239 390,187 176,989
North Carolina 0 0 4,597,745 2,085,537 4,609,322 2,090,788

1 Reflects quotas as published on June 7, 2005 (70 FR 33042), inclusive of previous Addendum XV and “safe harbor” transfers.
2 Landings of summer flounder in Delaware by vessels holding commercial Federal fisheries permits are prohibited for the 2005 calendar year.
3 Maryland net change between transfer (13,230 Ib (6,001 kg)) and revision (-11,577 Ib (5,251 kg)) is 1,673 Ib (759 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 15, 2005.

Anne M. Lange,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-12204 Filed 6-16—-05; 12:58 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126332-5039-02; I.D.
061405B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Pollock from the Aleutian Islands
Subarea to the Bering Sea Subarea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating the
projected unused amounts of
Community Development Quota (CDQ),
incidental catch allowance (ICA) and
non-CDQ pollock from the Aleutian
Islands subarea to the Bering Sea
subarea. These actions are necessary to
allow the 2005 total allowable catch

(TACQ) of pollock in the Aleutian Islands
subarea to be harvested.

DATES: Effective June 21, 2005, through
2400 hrs, Alaska local time (A.l.t.),
December 31, 2005.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In the Aleutian Islands subarea, the
2005 A season allowance of non-CDQ
pollock is 9,800 metric tons (mt), the
ICA of pollock is 1,200 mt, and the CDQ
pollock is 760 mt, as established by the
2005 and 2006 final harvest
specifications for groundfish in the
BSAI (70 FR 8979, February 24, 2005),
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for the period 1200 hrs, A.lLt., January
1, 2005, through 1200 hrs, A.Lt., June
10, 2005.

As of May 21, 2005, the
Administrator, Alaska Region, NMFS,
(Regional Administrator) has
determined that the following A season
apportionments of pollock in the
Aleutian Islands subarea will not be
harvested: 9,600 of non-CDQ pollock,
460 mt of ICA pollock and 760 mt of
CDQ pollock. Therefore, in accordance
with § 679.20(a)(5)(iii)(B)(4), NMFS
reallocates 9,600 mt of non-CDQ pollock
and 760 mt of CDQ pollock from the
Aleutian Islands subarea to the Bering
Sea subarea B season allocations. In
accordance with
§679.20(a)(5)(iii)(B)(2)(ii), NMFS
reallocates 460 mt from the Aleutian
Islands subarea pollock ICA to the B
season non-CDQ directed pollock
fishery.

Also, the Regional Administrator has
determined that the B season ICA is in
excess of the necessary amount and is
reallocating the excess B season
apportionment of the ICA to the
directed pollock fishery. In accordance
with §679.20(a)(5)(iii)(B)(2) (i), NMFS
reallocates 140 mt from the B season
apportionment of the Aleutian Islands
subarea pollock ICA to the B season
non-CDQ directed pollock fishery.

Furthermore, the Regional
Administrator has determined through
consultation with the Aleut Corporation
and the CDQ groups that 4,900 mt of the
B season non-CDQ pollock and 1,140 mt
of the B season CDQ pollock allocations
in the Aleutian Islands subarea will not
be harvested. Therefore, in accordance
with §679.20(a)(5)(iii)(B)(4), NMFS
apportions 4,900 mt of non-CDQ pollock
and 1,140 mt of CDQ pollock from the
Aleutian Islands subarea to the Bering

Sea subarea B season allocations. Table
3 has been revised to reflect this
reallocation.

The harvest specifications for pollock
in the Aleutian Islands subarea included
in the harvest specifications for
groundfish in the BSAI (70 FR 8979,
February 24, 2005) are revised as
follows: 200 mt to the A season
allowance of non-CDQ pollock, 740 mt
to the A season allowance of ICA
pollock, 0 mt to the A season allowance
of CDQ pollock, 1,000 mt to the B
season allowance of non-CDQ pollock,
660 to the B season allowance of ICA
pollock, and 0 mt to the B season
allowance of CDQ pollock.

Pursuant to §679.20(a)(5), Tables 3
and 10 are revised for the 2005 B season
consistent with this reallocation.
Footnote 1 continues to state the
allocations under regulations at
§679.20(a)(5).

TABLE 3—2005 AND 2006 ALLOCATIONS OF POLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND
TO THE CDQ DIRECTED FISHING ALLOWANCES (DFA)?

[Amounts are in metric tons]

2005 A season' 2005 B1 2006 A season' 2006 B1

2 Alloca- season 2 Alloca- season
Area and sector OOEt-)ionsoca A season | SCA har- B season 00(taionsoca A season | SCA har- B season

DFA vest limit2 DFA DFA vest limit2 DFA

Bering Sea subarea 1,478,500 | ... | 1,487,756 | ... | .|
CDQ DFA 147,850 59,140 41,398 90,610 148,776 59,510 41,657 89,265
ICA1 44577 | . 44856 | ... L
AFA Inshore 643,037 257,215 180,050 393,072 647,062 258,825 181,177 388,237
AFA Catcher/Processors3 514,429 205,772 144,040 314,458 517,650 207,060 144,942 310,590
Catch by C/Ps 470,703 188,281 | ... 287,729 473,650 189,460 | ... 284,190
Catch by CVs3 43,726 17,491 | ... 26,729 44,000 17,600 | .. 26,400
Unlisted C/P Limit4 2,572 1,029 | ... 1,572 2,588 1,035 | ... 1,553
AFA Motherships 128,607 51,443 36,010 78,614 129,412 51,765 36,235 77,647
Excessive Harvesting Limit5 225,063 | ... | 226,472 | .| |
Excessive Processing Limité 385822 | .| 388,237 |  .....|
Total Bering Sea DFA 1,433,923 573,570 401,498 876,754 1,487,756 577,160 404,012 865,740
Aleutian Islands subarea’ 2600 | | e 19,000 | ... | ]
cbQbrFA L 1,900 760 | ... 1,140
ICA 1,400 740 | ... 660 2,000 1,200 ... 800
Aleut Corporation 1,200 200 ... 1,000 15,100 9,800 | ... 5,300
Bogoslof District ICA7 10| Ll ] 10 . e

1Under §679.20(a)(5)(i)(A), the Bering Sea subarea pollock after subtraction for the CDQ DFA - 10 percent and the ICA - 3.35 percent, the
pollock TAC is allocated as a DFA as follows: inshore component - 50 percent, catcher/processor component - 40 percent, and mothership com-
ponent - 10 percent. In the Bering Sea subarea, the A season, January 20 - June 10, is allocated 40 percent of the DFA and the B season, June
10 - November 1 is allocated 60 percent of the DFA. The Aleutian Islands (Al) directed pollock fishery allocation to the Aleut Corporation remains
after first subtracting for the CDQ DFA - 10 percent and second the ICA - 2,000 mt. The Aleut Corporation directed pollock fishery is closed to di-
rected fishing until the management provisions for the Al directed pollock fishery become effective under Amendment 82. In the Al subarea, the
A season is allocated 40 percent of the ABC and the B season is allocated the remainder of the directed pollock fishery.

2In the Bering Sea subarea, no more than 28 percent of each sector’'s annual DFA may be taken from the SCA before April 1. The remaining
12 percent of the annual DFA allocated to the A season may be taken outside of SCA before April 1 or inside the SCA after April 1. If 28 percent
of the annual DFA is not taken inside the SCA before April 1, the remainder is available to be taken inside the SCA after April 1.

3Under §679.20(a)(5)(i)(A)(4), not less than 8.5 percent of the DFA allocated to listed catcher/processors shall be available for harvest only by
eligible catcher vessels delivering to listed catcher/processors.

4Under §679.20(a)(5)(i)(A)(4)(ii), the AFA unlisted catcher/processors are limited to harvesting not more than 0.5 percent of the catcher/proc-
essors sector’s allocation of pollock.

5Under §679.20(a)(5)(i)(A)(6) NMFS establishes an excessive harvesting share limit equal to 17.5 percent of the sum of the pollock DFAs.

8Under §679.20(a)(5)(i)(A)(7) NMFS establishes an excessive processing share limit equal to 30.0 percent of the sum of the pollock DFAs.

7“The Bogoslof District is closed by the final harvest specifications to directed fishing for pollock. The amounts specified are for ICA only, and
are not apportioned by season or sector.
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TABLE 10—2005 AND 2006 BERING SEA SUBAREA INSHORE COOPERATIVE ALLOCATIONS

[Amounts are in metric tons]

Cooperative name and member vessels

Sum of mem-
ber vessel’s
official catch

Percentage of
inshore sector
allocation

2005 Annual
cooperative
allocation

2006 Annual
cooperative
allocation

histories?

Akutan Catcher Vessel Association

PLORER

ALDEBARAN, ARCTIC EXPLORER, ARCTURUS, BLUE FOX, CAPE
KIWANDA, COLUMBIA, DOMINATOR, EXODUS, FLYING CLOUD,
GOLDEN DAWN, GOLDEN PISCES, HAZEL LORRAINE, INTREPID
EXPLORER, LESLIE LEE, LISA MELINDA, MARK |, MAJESTY, MARCY
J, MARGARET LYN, NORDIC EXPLORER, NORTHERN PATRIOT,
NORTHWEST EXPLORER, PACIFIC RAM, PACIFIC VIKING, PEG-
ASUS, PEGGY JO, PERSEVERANCE, PREDATOR, RAVEN, ROYAL
AMERICAN, SEEKER, SOVEREIGNTY, TRAVELER, VIKING EX-

245,922

28.130% 182,925 182,018

Arctic Enterprise Association

BRISTOL EXPLORER, OCEAN EXPLORER, PACIFIC EXPLORER

36,807

4.210% 27,378 27,242

Northern Victor Fleet Cooperative

PETREL

ANITA J, COLLIER BROTHERS, COMMODORE, EXCALIBUR I,
GOLDRUSH, HALF MOON BAY, MISS BERDIE, NORDIC FURY, PA-
CIFIC FURY, POSEIDON, ROYAL ATLANTIC, SUNSET BAY, STORM

73,656

8.425% 54,788 54,516

Peter Pan Fleet Cooperative

PROVIDIAN, TOPAZ, WALTER N

AJ, AMBER DAWN, AMERICAN BEAUTY, ELIZABETH F, MORNING
STAR, OCEAN LEADER, OCEANIC, PACIFIC CHALLENGER,

23,850

2.728% 17,740 17,652

Unalaska Cooperative

GUARD, WESTERN DAWN

ALASKA ROSE, BERING ROSE, DESTINATION, GREAT PACIFIC,
MESSIAH, MORNING STAR, MS AMY, PROGRESS, SEA WOLF, VAN-

106,737

12.209% 79,395 79,001

UniSea Fleet Cooperative

ALSEA, AMERICAN EAGLE, ARGOSY, AURIGA, AURORA, DE-
FENDER, GUN-MAR, MAR-GUN, NORDIC STAR, PACIFIC MONARCH,
SEADAWN, STARFISH, STARLITE, STARWARD

213,521

24.424% 158,824 158,037

Westward Fleet Cooperative

WESTWARD |

ALASKAN COMMAND, ALYESKA, ARCTIC WIND, CAITLIN ANN,
CHELSEA K, DONA MARTITA, FIERCE ALLEGIANCE, HICKORY
WIND, OCEAN HOPE 3, PACIFIC KNIGHT, PACIFIC PRINCE, VIKING,

173,744

19.874% 129,236 128,595

Open access AFA vessels

0

0.00% 0 0

Total inshore allocation

874,238

100% 650,287 647,062

1According to regulations at § 679.62(e)(1), the individual catch history for each vessel is equal to the vessel’s best 2 of 3 years inshore pollock
landings from 1995 through 1997 and includes landings to catcher/processors for vessels that made 500 or more mt of landings to catcher/proc-

essors from 1995 through 1997.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would

delay the reallocation of Aleutian
Islands subarea pollock to the Bering
Sea subarea B season. At the end of May
2005, NMFS was notified by the Aleut
Corporation and the CDQ groups that
the pollock allocations in the Aleutian
Islands subarea will not be harvested.
Since the B season opens June 10, it is
important to immediately inform the
industry as to the final Bering Sea
subarea B season allocations. Immediate
notification is necessary in order to
allow an orderly transition into the B
season and to provide timely
information to allow for the orderly
conduct and efficient operation of this
fishery thereby allowing the industry to

plan for the fishing season and avoid
potential disruption to the fishing fleet
as well as processors.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: June 14, 2005.
John H. Dunnigan

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 05-12205 Filed 6—20-05; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 996
[Docket No. FV05-996—-2PR]

Change in Minimum Quality and
Handling Standards For Domestic and
Imported Peanuts Marketed in the
United States

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would change the
peanut quality and handling standards
(Standards) to require that domestic and
imported peanuts be dried to 18 percent
moisture or less prior to inspection and
to 10.49 percent or less prior to storing
or milling. Virginia-type peanuts used
for seed must be dried to 18 percent or
less prior to inspection and to 11.49
percent or less prior to storing or
milling. The Standards and the Peanut
Standards Board (Board) were
established by the Department of
Agriculture (USDA), pursuant to section
1308 of the Farm Security and Rural
Investment Act of 2002. The Board
suggested changing the peanut quality
and handling standards to allow
handlers and importers to receive or
acquire high moisture peanuts to
promote the development of new drying
technologies, increase efficiencies and
reduce costs to the industry.

DATES: Comments must be received by
July 6, 2005.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or E-mail:
moab.docketclerk@usda.gov or
www.regulations.gov. Comments should
reference the docket number and the
date and page number of this issue of

the Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Dawana J. Clark or Kenneth G. Johnson,
DC Marketing Field Office, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 4700
River Road, Unit 155, Riverdale,
Maryland 20737; telephone (301) 734—
5243, Fax: (301) 734-5275 or George J.
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., Stop 0237,
Washington, DC 20250—-0237; telephone
(202) 720-2491, Fax: (202) 720-8938; or
E-mail: dawana.clark@usda.gov,
kenneth.johnson@usda.gov or
george.kelhart@usda.gov.

Small businesses may request
information on complying with this rule
by contacting Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491, Fax: (202)
720-8938, or e-mail:
jay.guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under section
1308 of the Farm Security and Rural
Investment Act of 2002 (Public Law
107-171), 7 U.S.C. 7958, hereinafter
referred to as the “Farm Bill.”

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and has not been reviewed
by the Office of Management and
Budget.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Background

Section 1308 of the Farm Bill requires
that USDA take several actions with
regard to peanuts marketed in the
United States: Ensure mandatory
inspection on all peanuts marketed in

the United States; establish the Board
comprised of producers and industry
representatives to advise USDA;
develop peanut quality and handling
standards; and modify those quality and
handling standards when needed. An
interim final rule was published in the
Federal Register (67 FR 57129) on
September 9, 2002, terminating the
previous peanut programs and
establishing standards in Part 996 to
insure the continued inspection of 2002
crop year peanuts and subsequent crop
year peanuts, 2001 crop year peanuts
not yet inspected, and 2001 crop year
failing peanuts that had not yet met
disposition standards. The initial Board
was selected and announced on
December 5, 2002. A final rule finalizing
the interim final rule was published in
the Federal Register (68 FR 1145) on
January 9, 2003, to continue requiring
all domestic and imported peanuts
marketed in the United States to be
handled consistent with the handling
standards and officially inspected
against the quality standards of the new
program. The peanut quality and
handling standards were later revised in
rules published in the Federal Register
(68 FR 46919, August 7, 2003, and 68
FR 53490, September 11, 2003). The
provisions of this program continue in
force and effect until modified,
suspended, or terminated.

Pursuant to the Farm Bill, USDA has
consulted with Board members in its
review of the handling and quality
standards for the 2005 and subsequent
crop years. The quality and handling
standards are intended to assure that
satisfactory quality and wholesome
peanuts are used in domestic and
import peanut markets. All peanuts
intended for human consumption must
be officially inspected and graded by the
Federal or Federal-State Inspection
Service and, if necessary, undergo
chemical testing by a USDA laboratory
or a private laboratory approved by
USDA.

Under the Standards, § 996.30(b)
Moisture specifies “No handler or
importer shall receive or acquire farmers
stock peanuts for subsequent
disposition to human consumption
outlets containing more than 10.49
percent moisture: Provided, That
peanuts of a higher moisture may be
received and dried to not more than
10.49 percent moisture prior to storing
or milling: And Provided further, That
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Virginia-type peanuts used for seed may
be received or acquired containing up to
11.49 percent moisture.”

High Moisture peanuts are farmers
stock peanuts that have a moisture
content, when harvested, in excess of
10.49 percent moisture. In order to
ensure that high moisture peanuts are
dried to or below 10.49 percent
moisture, growers must dry the peanuts
on individual wagons/trailers. Often
farmers stock peanuts are dried, taken to
a sheller or handler, inspected and
found to still be too high in moisture
content, and must then be returned for
additional drying at the grower’s farm,
at a handler/buying point facility, or at
another location. Not all buying points,
especially those in very rural locations,
have drying facilities. This results in
inefficiencies and added costs.

Handlers may receive high moisture
peanuts, but cannot acquire them.
Peanuts that are received cannot be
mixed, commingled or otherwise lose
their identity. Accordingly, any high
moisture deliveries from a producer
cannot be mixed with other high
moisture deliveries. However, the
inability to commingle high moisture
peanut deliveries for drying slows
producer deliveries and raises drying
costs. It also raises inspection costs
because the peanuts need to be
inspected a second time to verify
moisture levels prior to handler
acquisition.

In response to requests from industry
representatives and the Board, USDA
allowed a trial relaxation in incoming
peanut requirements for the 2004 crop
year only. The Standards continued to
require that farmers stock peanuts be
dried to 10.49 percent moisture or less
before storing or milling. However,
wagonloads or lots of farmers stock
peanuts grading between 10.50 and
18.00 percent moisture could be
commingled at the handler/buying point
facilities and bulk dried by handlers, in
agreement with each producer of the
wagonloads or lots being commingled.
An 18 percent moisture limit recognizes
the difficulties in the Inspection
Service’s use of its shelling equipment
for peanuts with more than 18 percent
moisture. After drying, a second
inspection for moisture only was
performed by Federal-State inspectors
and documented accordingly. When the
commingled lot was presented for the
second ‘‘moisture only” inspection, the
buying point was required to provide
documentation identifying the specific
lots or wagonloads which constituted
the commingled lot. In the event that a
commingled lot, after bulk drying, still
did not meet the 10.49 percent moisture
requirement, the lot could be further

dried and re-inspected until the lot
contained no more than 10.49 percent
moisture.

This temporary relaxation was the
culmination of several meetings and
requests from the Board and the peanut
industry to bring the high moisture
issue to conclusion. The Board made
several recommendations regarding high
moisture peanuts in 2003 and 2004.
However, prior to the Board’s
discussion of any changes for 2005 crop
peanuts, the Department’s Farm Service
Agency (FSA) identified an FSA
program issue requiring resolution
before implementation of any relaxation
to the standard. Under FSA’s loan
program (7 CFR part 1421), high
moisture peanuts must be segregated by
each producer and dried to a moisture
content not exceeding 10.49 percent. If
high moisture peanuts from more than
one producer are commingled and batch
dried, the quality, quantity, and identity
of each participating producer’s peanuts
would be lost. As such, those high
moisture peanuts would not be eligible
for FSA marketing assistance loans
(MAL) or loan deficiency payments
(LDP).

These concerns have been resolved
through a formulation of a revised FSA
Form 1007 (a combined inspection
certificate and calculation worksheet)
that identifies and tracks high moisture
peanut shipments. Inspection
procedures and reporting requirements
would remain unchanged. The original
peanut inspection notesheet/certificate
would accompany the FSA Form 1007
with the converted high moisture factors
from the high moisture conversion
charts provided by the National Peanut
Research Laboratory (NPRL). The NPRL
conversion charts provide a guide for
varying levels of high moisture peanuts
received and the converted grade factor
equivalents when dried down to an
acceptable level without having to
conduct another inspection on the dried
down peanuts.

The Board met on March 16, 2005,
and unanimously recommended that
§996.30(b) be modified so that handlers
and importers may receive or acquire
farmers stock peanuts for subsequent
disposition to human consumption
outlets containing more than 18 percent
moisture: Provided, That farmers stock
peanuts be dried to not more than 18
percent moisture prior to inspection and
grading. If the sound mature kernel and
sound splits grade is 60 or below on a
lot of peanuts that contains moisture
between 10.49 and 18 percent, the lot of
peanuts shall be dried to a moisture
level of 10.49 or below prior to
inspection and grading. Valencia
peanuts may only be inspected at

moisture levels 10.49 and below. All
farmers stock peanuts must be dried to
not more than 10.49 percent moisture
prior to storing or milling: Provided,
That Virginia-type peanuts used for seed
must be dried to 18 percent or less prior
to inspection and to 11.49 percent or
less prior to storing or milling.

On March 23, 2005, the Board’s
implementation sub-committee
recommended the removal from the
Board’s recommendation of the
moisture requirement on peanuts with a
sound mature kernel plus sound splits
grade of 60 or below.

According to a number of Board
members, allowing handlers and
importers to receive high moisture
peanuts could make a significant
difference in the efficient acquisition
and warehousing of farmers’ stock
peanuts each fall. Allowing the
acquisition of high moisture peanuts
would allow handlers to accumulate a
number of loads and batch dry them at
the same time. These Board members
indicated that this could speed up
drying, grading, and movement of
peanuts at harvest, which would be
especially important when adverse
weather conditions during harvest could
cause peanut quality to deteriorate.
According to some Board members, it
would also reduce drying and
inspection costs.

Therefore under this proposal,
domestic and imported peanuts must be
dried to 18 percent or less prior to
inspection and 10.49 percent or less
prior to storing or milling. Virginia-type
peanuts used for seed must be dried to
18 percent or less prior to inspection
and to 11.49 percent or less prior to
storing or milling.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Analysis Act
(RFA) the Agricultural Marketing
Service (AMS) has considered the
economic impact of this action on small
entities. Accordingly, AMS had
prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened. There
are approximately 55 peanut shelling
entities, operating approximately 70
shelling plants, and 25 importers subject
to regulation under the peanut program.
An estimated two-thirds of the handlers
and nearly all of the importers may be
classified as small entities, based on
documents and reports received by
USDA. Small agricultural service firms,
which include handlers and importers,
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are defined by the Small Business
Administration (13 CFR 121.201), as
those having annual receipts of less than
$6,000,000.

An approximation of the number of
peanut farms that could be considered
small agricultural businesses under the
SBA definition (less than $750,000 in
annual receipts) can be obtained from
the 2002 Agricultural Census, which is
the most recent information on the
number of farms categorized by size.
There were 7,551 peanut farms with
annual agricultural sales valued at less
than $500,000 in 2002, representing 87
percent of the total number of peanut
farms in the U.S. (8,640). Since the
Agricultural Census does not use
$750,000 in sales as a category,
$500,000 in sales is the closest
approximation. Assuming that most of
the sales from those farms are
attributable to peanuts, the percentage
of small peanut farms in 2002 (less than
$750,000 in sales) was likely a few
percentage points higher than 87
percent, and may have shifted by a
small amount since 2002. Thus, the
proportion of small peanut farms is
likely to be close to 90 percent.

According to the National
Agricultural Statistics Service (NASS),
the two-year average peanut production
for the 2003 and 2004 crop years was
4.203 billion pounds, harvested from
average acreage of 1.353 million,
yielding an average of 3,106 pounds per
acre. The average value of production
for the two-year period was $816.904
million. The average grower price over
the two-year period was $0.194 per
pound, and the average value per
harvested acre was $604. Dividing the
two year average value of production
($816.904 million) by the estimated
8,640 peanut farms (2002 Agricultural
Census) yields an estimated average
peanut sales revenue per farm of
approximately $94,440. Average peanut
acreage per farm is 156.

The Agricultural Census provides
data on the value of annual sales of all
agricultural products from peanut farms
in terms of ranges. The value of annual
agricultural product sales of the median
peanut farm in 2002 was between
$50,000 and $99,999. The median is the
midpoint ranging from the largest to the
smallest.

Several producers may own a single
farm jointly, or, conversely, a producer
may own several farms. In the peanut
industry, there is, on average, more than
one producer per farm. Dividing the two
year average value of production of
$816.904 million by 14,186 peanut
producers (Farm Service Agency 2004
estimate) results in an estimate of

average revenue per producer of
approximately $57,585.

The current 14 custom blanchers, 8
custom remillers, 4 oil mill operators, 4
USDA and 15 USDA-approved private
chemical (aflatoxin) laboratories are
subject to this rule to the extent that
they must comply with reconditioning
provisions under § 996.50 and reporting
and recordkeeping requirements under
§996.71.

These requirements are applied
uniformly to these entities, whether
large or small. In addition, there are
currently 10 State inspection programs
(Inspection Service) that will perform
inspections under this peanut program.

Importers of peanuts cover a broad
range of business entities, including
fresh and processed food handlers and
commodity brokers who buy
agricultural products on behalf of
others. Some large, corporate handlers
are also importers of peanuts. AMS is
not aware of any peanut producers who
imported peanuts during any of the
recent quota years.

The majority of peanut importers have
annual receipts under $6,000,000. Some
importers use customs brokers’ import
services. These brokers are usually held
accountable by the importer to see that
entry requirements under § 996.60 and
reporting and recordkeeping
requirements under § 996.71 are met.
These reporting requirements are not
applied disproportionately to small
customs brokers.

In view of the foregoing, it can be
concluded that the majority of peanut
producers, handlers, importers, and
above-mentioned entities may be
classified as small businesses.

This proposal would change the
minimum peanut quality and handling
standards so that handlers may receive
or acquire peanuts with a moisture
content of up to 18 percent. The Board
suggested changing the minimum
peanut quality and handling standards
to allow handlers to receive or acquire
high moisture peanuts to promote the
development of new drying
technologies, increase efficiencies and
reduce costs to the industry.

USDA has considered alternatives to
the suggested change to the quality and
handling standards. The Farm Bill
requires USDA to consult with the
Board on these standards. An alternative
would be to continue the current
standards for the 2005 crop year. The
current Board’s recommended change to
the handling and quality standards issue
was raised during last year’s USDA/
Board standards review but was tabled
until an inter-agency collaboration
(AMS and FSA) could coordinate their
respective peanut handling and loan

regulations. However, because of the
anticipated benefits of the
recommended change, USDA believes
the implementation of the Board’s
suggested change would be preferable to
continuing without change. The Board’s
meeting was open to a wide audience
and all interested persons were invited
to attend the meeting and provide input.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule. A small business
guide on complying with AMS fresh
fruit, vegetable, and specialty crop
programs similar to this peanut program
may be viewed at the following Web
site: hitp://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide or compliance with
this program should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on the
Board’s recommendation to change the
quality and handling standards.
Interested persons also are invited to
submit information on the regulatory
and economic impact of this action on
small businesses. A 15-day comment
period is provided to allow interested
persons to respond to this proposal.
Fifteen days is deemed appropriate
because this rule, if adopted, should be
in place as soon as possible for the 2005
crop year. Any comments timely
received will be considered before a
final determination is made in this
matter.

Information Collection

The Farm Bill specifies in section
1601(c)(2)(A) that the standards
established pursuant to it, may be
implemented without regard to the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35). Furthermore, this
rule does not change the existing
information collection burden.

Section 1601 of the Farm Bill also
provides that promulgation of or
amendments to the standards may be
implemented without extending
interested parties an opportunity to
comment. However, due to the nature of
the proposed changes, interested parties
are provided 15 days to file comments.

List of Subjects 7 CFR Part 996

Food grades and standards, Imports,
Peanuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 996 is proposed to
be amended as follows:



Federal Register/Vol. 70, No. 118/ Tuesday, June 21, 2005/Proposed Rules

35565

PART 996—MINIMUM QUALITY AND
HANDLING STANDARDS FOR
DOMESTIC AND IMPORTED PEANUTS
MARKETED IN THE UNITED STATES

1. The authority citation for 7 CFR
Part 996 continues to read as follows:

Authority: 7 U.S.C. 7958.
2. Paragraph (b) of § 996.30 is revised
to read as follows:

§996.30 Incoming quality standards.
* * * * *

(b) Moisture. Domestic and imported
peanuts shall be dried to 18 percent or
less prior to inspection and to 10.49
percent or less prior to storing or
milling: Provided, That Virginia-type
peanuts used for seed shall be dried to
18 percent or less prior to inspection
and to 11.49 percent or less prior to
storing or milling.

* * * * *

Dated: June 13, 2005.

Barry L. Carpenter,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-12156 Filed 6—20-05; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21275; Directorate
Identifier 2005-CE-28-AD]

RIN 2120-AA64

Airworthiness Directives; The Cessha
Aircraft Company Models 208 and
208B Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
The Cessna Aircraft Company (Cessna)
Models 208 and 208B airplanes. This
proposed AD would require you to
install a pilot assist handle, Cessna part
number SK208-146-2, for all affected
airplanes, install deicing boots on
landing gear struts and cargo pod on
certain Cessna Models 208 and 208B
airplanes, and make changes to the
Pilot’s Operating Handbook (POH) and
FAA-approved Airplane Flight Manual
(AFM), and to the POH and AFM
Supplement S1 for all affected
airplanes. This proposed AD results
from reports of several accidents and of
problematic events involving the

affected airplanes during operations in
icing conditions, including nine events
in the 2004-2005 icing season, and
ground icing conditions. We are issuing
this proposed AD to prevent ice
adhering to critical surfaces. Ice
adhering to critical surfaces could result
in a reduction in airplane performance
with the consequences that the airplane
cannot perform a safe takeoff, climb, or
maintain altitude.

DATES: We must receive any comments
on this proposed AD by August 22,
2005.

ADDRESSES: Use one of the following to
submit comments on this proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., NASSIF Building,
Room P1—-401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the NASSIF Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

To get the service information
identified in this proposed AD, contact
The Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita,
Kansas 67277-7706; telephone: (316)
517-5800; facsimile: (316) 942—9006.

To view the comments to this
proposed AD, go to http://dms.dot.gov.
The docket number is FAA-2005—
21275; Directorate Identifier 2005—CE—
28—-AD.

FOR FURTHER INFORMATION CONTACT: Paul
Pellicano, Aerospace Engineer (Icing),
FAA, Small Airplane Directorate, c/o
Atlanta Aircraft Certification Office
(ACO), One Crown Center, 1985
Phoenix Boulevard, Suite 450, Atlanta,
GA 30349; telephone: (770) 703-6064;
facsimile: (770) 703—6097.
SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2005-21275; Directorate
Identifier 2005—CE—28—-AD" at the
beginning of your comments. We will
post all comments we receive, without
change, to

http://dms.dot.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket Web site, anyone can find
and read the comments received into
any of our dockets, including the name
of the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
This is docket number FAA-2005—
21275; Directorate Identifier 2005—-CE—
28—AD. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at
http://dms.dot.gov. The comments will
be available in the AD docket shortly
after the DMS receives them.

Discussion

What events have caused this
proposed AD? The FAA has received
several reports of accidents and
incidents concerning problems with
Cessna Models 208 and 208B airplanes
during operations in icing conditions.
This includes a total of six accidents in
the previous two icing seasons and nine
incidents in the past few months. One-
third of the Model 208 icing related
accidents occurred as a result of loss of
control after takeoff in ground icing
conditions. One-third are suspected to
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have occurred in supercooled large
droplets, icing conditions outside the 14
CFR part 25 Appendix C certification
envelope. The Cessna Models 208 and
208B are certificated to 14 CFR part 23,
but 14 CFR part 23 references 14 CFR
part 25 Appendix C for icing
certification.

Findings from the accidents conclude
that there was a reduction in airplane
performance due to drag from airframe
ice accretion. The airplanes could not
perform a safe takeoff, climb, or
maintain altitude.

What is the potential impact if FAA
took no action? Ice adhering to critical
surfaces could result in a reduction in
airplane performance with the
consequence that the airplane cannot
climb or maintain altitude.

Is there service information that
applies to this subject? Cessna has
issued the following service
information:

—Service Bulletin No. CAB04-9, dated

October 4, 2004;

—Service Kit No. SK208-146, dated

October 4, 2004;

—Service Bulletin No. CAB95-19, dated

October 13, 1995;

—Service Bulletin No. CAB93-20,

Revision 1, dated October 13, 1995;

and

—Accessory Kit No. AK208-6C, issued
December 2, 1991, Revision C, dated
August 27, 1993.

What are the provisions of this service
information? The service information
includes procedures for:

—Adding a low airspeed in icing
warning system, a windshield ice
indicator assembly, a pilot assist
handle, and an enlarged windshield
anti-ice panel; and

—Installing cargo pod and landing gear
deice system.

FAA'’s Determination and Requirements
of this Proposed AD

What has FAA decided? We have
evaluated all pertinent information and
identified an unsafe condition that is
likely to exist or develop on other
products of this same type design. For
this reason, we are proposing AD action.

What would this proposed AD
require? This proposed AD would
require you to:

—Install the pilot assist handle (part
number (P/N) SK208-146-2) for all
Cessna Models 208 and 208B
airplanes;

—Install Cessna Accessory Kit AK208—
6C for all Gessna Models 208 and
208B airplanes equipped with

pneumatic deicing boots for flight into
known icing; and

—Make changes to the Pilot’s Operating
Handbook (POH) and FAA-approved
Airplane Flight Manual (AFM), and to
the POH and AFM Supplement S1.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14
CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 743 airplanes
in the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do the proposed
installation of the pilot assist handle (P/
N SK208-146-2) for all Cessna Models
208 and 208B airplanes:

Total cost per
Labor cost Parts cost airplane Total cost on U.S. operators
5 work hours x $65 = $325 ......ccccceeeeerieiecieeiecreceenan $858 $1,183 | 743 x $1,183 = $878,969

We estimate the following costs to do
the proposed installation of the Cessna

Accessory Kit AK208-6C for certain
Cessna Modes 208 and 208B:

Total cost per
Labor cost Parts cost airplane Total cost on U.S. Operators
37 work hours x $65 = $2,405 ........ccccceveevvrvenrnieene $6,000 $8,405 | 372 x $8,405 = $3,126,660

We estimate the following costs to do
the proposed changes to the Pilot’s

Operating Handbook (POH) and FAA-
approved Airplane Flight Manual

(AFM), and to the POH and AFM
Supplement S1:

Labor cost

Parts cost airplane

Total cost per

Total cost on U.S. operators

1 work hour x $65 = $65

Not Applicable

$65

743 x $65 = $48,295

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
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the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD (and
other information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket FAA-2005-21275;
Directorate Identifier 2005—CE-28—AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Cessna Aircraft Company: Docket No.
FAA—-2005-21275; Directorate Identifier
2005-CE-28-AD

When Is the Last Date I Can Submit

Comments on This Proposed AD?

(a) We must receive comments on this

proposed airworthiness directive (AD) by
August 22, 2005.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Models 208 and 208B,
all serial numbers, that are certificated in any
category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of reports of
several accidents and of problematic events
involving the affected airplanes during
operations in icing conditions, including
nine events in the 2004-2005 icing season,
and ground icing conditions. The actions
specified in this AD are intended to prevent
ice adhering to critical surfaces. Ice adhering
to critical surfaces could result in a reduction
in airplane performance, with the
consequence that the airplane cannot
perform a safe takeoff, climb, or maintain
altitude. The pilot assist handle will allow a
pre-takeoff visual/tactile check of the wing
upper surface to be safely conducted in
ground icing conditions.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) For Cessna Models 208 and 208B: Install
the pilot assist handle (part number (P/N)
SK208-146-2).

(2) For any Cessna Model 208B airplane with
Pratt & Whitney of Canada Ltd., PT6A-114
Turbo Prop engine installed (600 SHP) or
equivalent, and equipped with pneumatic de-
icing boots for flight into known icing: Install
Cessna Accessory Kit AK208-6C.

(3) For any Cessna Models 208 and 208B air-
planes equipped with pneumatic deicing
boots for flight into known icing and not in-
cluded in Paragraph (e)(2): Install Cessna
Accessory Kit AK208-6C.

(4) For all Cessna Models 208 and 208B
equipped with pneumatic deicing boots:
Make the changes (identified in the Appen-
dix to this AD) to the Cessna Models 208 or
208B Pilot’s Operating Handbook (POH) and
FAA approved Airplane Flight Manual (AFM)
or FAA-approved later versions of the POH
and AFM that incorporate the same informa-
tion addressed in this AD.

Within the next 125 days after the effective
date of this AD, unless already done.

Within the next 125 days after the effective

date of this AD, unless already done.

Within the next 125 days after the effective
date of this AD, unless already done.

Before further flight after the installation re-
quired by paragraph (e)(2) or (e)(3) of this
AD.

Follow Cessna Caravan Service Bulletin No.
CAB04-9, dated October 4, 2004 and
Cessna Caravan Service Kit No. SK208-
146, dated October 4, 2004.

Follow Cessna Caravan Service Bulletin No.
CAB95-19, dated October 13, 1995, and
Cessna Caravan Accessory Kit No. AK208—
6C, issued December 2, 1991, Revision C,
dated August 27, 1993.

Follow Cessna Caravan Service Bulletin No.
CAB93-20, Revision 1, dated October 13,
1995, and Cessna Caravan Acessory Kit
no. AK208-6C, issued December 2, 1991,
Revision C, dated August 27, 1993.

You may make the changes by pen or other
permanent means and insert a copy of this
AD into the appropriate sections of the
POH.

(f) The owner/operator holding at least a
private pilot certificate as authorized by
section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7) may do the flight
manual and POH changes requirement of this
AD. Make an entry in the aircraft records
showing compliance with this portion of the
AD following section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

May I Request an Alternative Method of
Compliance?

(g) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Atlanta Aircraft Certification Office
(ACO), FAA. For information on any already
approved alternative methods of compliance,
contact Paul Pellicano, Aerospace Engineer

(Icing), FAA, Small Airplane Directorate,
c/o Atlanta ACO, One Crown Center, 1985
Phoenix Boulevard, Suite 450, Atlanta, GA
30349; telephone: (770) 703—-6064; facsimile:
(770) 703—6097.

May I Get Copies of the Documents
Referenced in This AD?

(h) To get copies of the documents
referenced in this AD, contact The Cessna
Aircraft Company, Product Support, P.O. Box
7706, Wichita, Kansas 67277-7706;
telephone: (316) 517-5800; facsimile: (316)
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942-9006. To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400 Seventh
Street, SW., NASSIF Building, Room PL—401,
Washington, DG, or on the Internet at
http://dms.dot.gov. The docket number is
Docket No. FAA—2005-21275; Directorate
Identifier 2005-CE-28-AD.

Issued in Kansas Gity, Missouri, on June
14, 2005.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

Appendix to Docket No. FAA-2005-
21275; Changes to the Cessna Models
208 or 208B Pilot’s Operating
Handbook (POH) and FAA Approved
Airplane Flight Manual

Affected Cessna Models 208 or 208B Pilot’s
Operating Handbook (POH) and FAA
Approved Airplane Flight Manual (AFM)
Supplement S1:

1. Cessna Model 208 (600 SHP) Pilot’s
Operating Handbook, Supplement S1,
Revision 5, D1307-S1-05, dated March 2,
2005.

2. Cessna Model 208 (675 SHP) Pilot’s
Operating Handbook, Supplement S1,
Revision 5, D1352—-S1-05, dated March 2,
2005.

3. Cessna Model 208B (600 SHP) Pilot’s
Operating Handbook, Supplement S1,
Revision 5, D1309-S1-05, dated March 2,
2005.

4. Cessna Model 208B (675 SHP) Pilot’s
Operating Handbook, Supplement S1,
Revision 6, D1329-S1-06, dated March 2,
2005.

Remove the following paragraph under
“REQUIRED EQUIPMENT” in the
Limitations section of the Affected Cessna
Models 208 or 208B Pilot’s Operating
Handbook (POH), Supplement S1:

“The following additional equipment is
not required for flight into icing conditions
as defined by FAR 25, but may be installed
on early serial airplanes by using optional
accessory Kit AK208-6. On later serial
airplanes, this equipment may be included
with the flight into known icing package. If
installed, this equipment must be fully
operational:”

Affected Cessna Models 208 or 208B Pilot’s
Operating Handbook (POH) and FAA
Approved Airplane Flight Manuals or FAA-
approved later versions that incorporate the
same information addressed in this AD:

1. Cessna Model 208 (600 SHP) Pilot’s
Operating Handbook, Revision 33, D1307—
33-13PH, dated October 30, 2002.

2. Cessna Model 208 (675 SHP) Pilot’s
Operating Handbook, Revision 6, D1352—6—
13PH, dated October 30, 2002.

3. Cessna Model 208B (600 SHP) Pilot’s
Operating Handbook, Revision 28, D1309-
28-13PH, dated October 30, 2002.

4. Cessna Model 208B (675 SHP) Pilot’s
Operating Handbook, Revision 22, D1329-
22-13PH, dated October 30, 2002.

Add the following to the equipment listed
under “FLIGHT INTO KNOWN ICING” in the
“KINDS OF OPERATION LIMITS” in the
LIMITATIONS section of the FAA approved
Flight Manual (AFM) or FAA-approved later

versions that incorporate the same
information addressed in this AD:
“Lower main landing gear leading edge
deice boots”
“Cargo pod nosecap deice boot”

[FR Doc. 05-12149 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20768; Directorate
Identifier 2005—CE-16—AD]

RIN 2120-AA64

Airworthiness Directives; Burkhart
Grob Model G 103 C Twin Ill SL
Sailplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
97-24-09, which applies to Burkhart
Grob Model G 103 C Twin III SL
sailplanes. AD 97-24-09 currently
requires repetitively inspecting the
propeller bearing and upper pulley
wheel for increased play and, if
increased play is found, modifying the
propeller bearing and pulley wheel.
This proposed AD results from
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.
We are issuing this proposed AD to
prevent loss of the sailplane propeller
caused by increased play in the current
design propeller bearing and upper
pulley wheel. This could result in loss
of control of the sailplane.

DATES: We must receive any comments
on this proposed AD by July 25, 2005.

ADDRESSES: Use one of the following to
submit comments on this proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., NASSIF Building,
Room PL-401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the NASSIF Building,
400 Seventh Street, SW., Washington,

DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

To get the service information
identified in this proposed AD, contact
GROB LUFT-und, Raumfahrt,
Lettenbachstrasse 9, D-86874
tussenhausen-Mattsies, Federal
Republic of Germany; telephone: +49
8268 998139; facsimile: +49 8268
998200.

To view the comments to this
proposed AD, go to http://dms.dot.gov.
The docket number is FAA-2005—
20768; Directorate Identifier 2005—CE—
16-AD.

FOR FURTHER INFORMATION CONTACT:
Gregory A. Davison, Aerospace
Engineer, ACE-112, Small Airplane
Directorate, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329—4130; facsimile: (816) 329—
4149.

SUPPLEMENTARY INFORMATION:
Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2005-20768; Directorate
Identifier 2005—CE-16—AD"’ at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this
proposed rulemaking. Using the search
function of our docket Web site, anyone
can find and read the comments
received into any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). This is
docket number FAA-2005-20768;
Directorate Identifier 2005—-CE-16—AD.
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
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proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at
http://dms.dot.gov. The comments will
be available in the AD docket shortly
after the DMS receives them.

Discussion

Has FAA taken any action to this
point? Increased play in the propeller
bearing and pulley wheel on a Burkhart
Grob Model G 103 C Twin III SL
sailplane caused us to issue AD 97-24—
09, Amendment 39-10216 (62 FR
62945, November 26, 1997). AD 97—-24—
09 currently requires the following on
Grob Model G 103 C Twin III SL
sailplanes:

—Repetitively inspecting the propeller
bearing and upper pulley wheel for
increased play; and

—If increased play is found, modifying
the propeller bearing and pulley
wheel with a part of improved design.

What has happened since AD 97-24-
09 to initiate this proposed action? The

LBA, which is the airworthiness
authority for Germany, recently notified
FAA of the need to change AD 97-24—
09. On April 24, 2002, Grob issued
Service Bulletin 869-18/3, dated May
24, 2002, further revising the
installation requirements (torque values)
specified in their previous bulletin.
Specifically, the service bulletin
includes procedures for modifying the
grooved nut of the upper pulley wheel.

What action did the LBA take? The
LBA classified this service bulletin as
mandatory and issued German AD
1996-206/3, dated August 22, 2002, to
ensure the continued airworthiness of
these sailplanes in Germany.

Did the LBA inform the United States
under the bilateral airworthiness
agreement? These Grob Model G 103 C
Twin IIT SL sailplanes are manufactured
in Germany and are type-certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement.

Under this bilateral airworthiness
agreement, the LBA has kept us
informed of the situation described
above.

FAA'’s Determination and Requirements
of This Proposed AD

What has FAA decided? We have
examined the LBA’s findings, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
previously is likely to exist or develop
on other Burkhart Grob Model G 103 C
Twin III SL sailplanes of the same type
design that are registered in the United
States, we are proposing AD action to
prevent loss of the sailplane propeller
caused by increased play in the current
design propeller bearing and upper
pulley wheel. This could result in loss
of control of the sailplane.

What would this proposed AD
require? This proposed AD would
supersede AD 97—-24—09 with a new AD
that would incorporate the actions in
the previously-referenced service
bulletin.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14
CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many sailplanes would this
proposed AD impact? We estimate that
this proposed AD affects 8 sailplanes in
the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected sailplanes? We estimate the
following costs to do this proposed
modification:

Total cost Total cost
Labor cost Parts cost per sail- on U.S. op-
plane erators
6 WOTKNOUIS X $65 = $BI0 ....cviiuieieeiieiieeiereetee e st s e e st et esteeeeseeeneesaeeneesseeneenseeneenseeneensesseensenneensenn N/A $390 $3,120

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.
Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For

the reasons discussed above, I certify
that this proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD (and
other information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket FAA-2005-20768;
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Directorate Identifier 2005—-CE-16—AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
97—-24—09, Amendment 39-10216 (62
FR 62945, November 26, 1997), and by
adding a new AD to read as follows:

Burkhart Grob Luft-und: Docket No. FAA—
2005—-20768; Directorate Identifier 2005—
CE-16-AD.

When Is the Last Date I Can Submit
Comments on This Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
July 25, 2005.

What Other ADs Are Affected by This
Action?

(b) This AD supersedes AD 97-24-09,
Amendment 39-10216.

What Sailplanes Are Affected by This AD?

(c) This AD affects the Model G 103 C
Twin III SL sailplanes, serial numbers 35002
through 35051, that are certificated in any
category.

What is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of increased play
of the propeller bearing. The actions
specified in this AD are intended to prevent
loss of the sailplane propeller caused by
increased play in the current design propeller
bearing and upper pulley wheel. This could
result in loss of control of the sailplane.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

Modify the propeller bearing and upper pulley
wheel by installing a new securing plate (part
number 103SL-W-6400.12) and tightening
the grooved nut. Use the new torque values
as specified in the Burkhart Grob Service
Bulletin MSB869-18/3, dated May 24, 2002.

Within 25 engine operating hours after the ef-
fective date of this AD.

Follow Burkhart Grob Service Bulletin
MSB869-18, dated March 7, 1996 (includ-
ing the reissued page 6 from Burkhart Grob
Service Bulletin MSB869-18/2, dated July
3, 1996, issued as a complement and a cor-
rection to Burkhart Grob Service Bulletin
MSB869-18, dated March 7, 1996) and
Burkhart Grob Service Bulletin MSB869-18/
3, dated May 24, 2002. Use the new torque
values as specified in the Burkhart Grob
Service Bulletin MSG869-18/3, dated May
24, 2002.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes comments
and will send your request to the Manager,
Standards Office, Small Airplane Directorate,
FAA. For information on any alternative
methods of compliance, contact Gregory A.
Davison, Aerospace Engineer, ACE-112,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; facsimile: (816)
329-4149.

Is There Other Information That Relates to
This Subject?

(g) LBA Airworthiness Directive 1996—206/
3, dated August 22, 2002; Burkhart Grob
Service Bulletin MSB869-18, dated March 7,
1996; Grob Service Bulletin MSB869-18/2,
dated July 3, 1996; and Grob Service Bulletin
MSB869-18/3, dated May 24, 2002, also
address the subject of this AD.

May I Get Copies of the Documents
Referenced in This AD?

(h) To get copies of the documents
referenced in this AD, contact GROB LUFT-
und, Raumfahrt, Lettenbachstrasse 9, D—
86874 tussenhausen-Mattsies, Federal
Republic of Germany; telephone: +49 8268
998139; facsimile: +49 8268 998200. To view
the AD docket, go to the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., NASSIF Building,

Room PL-401, Washington, DC, or on the
Internet at http://dms.dot.gov. This is docket
number FAA-2005-20768; Directorate ID
2005—-CE-16—-AD.

Issued in Kansas City, Missouri, on June
15, 2005.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-12178 Filed 6—20-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-134030-04 and REG-133791-02]
RIN 1545-BD60 and RIN 1545-BA88
Credit for Increasing Research
Activities; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to a notice of proposed
rulemaking relating to the computation
and allocation of the credit for

increasing research activities for
members of a controlled group of
corporations, including consolidated
groups, or a group of trades or
businesses under common control.

FOR FURTHER INFORMATION CONTACT:
Nicole R. Cimino at (202) 622-3120 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The proposed regulations that are the
subject of these corrections are under
section 951(a) of the Internal Revenue
Code.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking (REG—
134030-04 and REG-133791-02), which
was the subject of FR Doc. 05-10236, is
corrected as follows:

1. On page 29662, column 3, in the
preamble, under the paragraph heading
“Background and Explanation of
Provisions”, line 5 from the bottom, the
language “December 31, 2004. The text



Federal Register/Vol. 70, No. 118/ Tuesday, June 21, 2005/Proposed Rules

35571

of those” is corrected to read “May 24,
2005. The text of those”.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedure and
Administration).

[FR Doc. 05-12138 Filed 6—-20-05; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

37 CFR Part 1

[Docket No.: 2004-P-038]

RIN 0651-AB79

Changes To Implement the Patent

Search Fee Refund Provisions of the
Consolidated Appropriations Act, 2005

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice of proposed rule making.

SUMMARY: Among other changes to
patent and trademark fees, the
Consolidated Appropriations Act, 2005
(Consolidated Appropriations Act),
splits the patent application filing fee
into a separate filing fee, search fee and
examination fee. The Consolidated
Appropriations Act also provides that
the United States Patent and Trademark
Office (Office) may refund part or all of
the excess claim fee and the search fee
in certain situations. This notice
proposes changes to the rules of practice
to implement the provisions for
refunding the search fee for applicants
who file a written declaration of express
abandonment before an examination has
been made of the application.

COMMENT DEADLINE DATE: To be ensured
of consideration, written comments
must be received on or before August
22, 2005. No public hearing will be
held.

ADDRESSES: Comments should be sent
by electronic mail message over the
Internet addressed to
AB79.Comments@uspto.gov. Comments
may also be submitted by mail
addressed to: Mail Stop Comments—
Patents, Commissioner for Patents, P.O.
Box 1450, Alexandria, VA, 22313—-1450,
or by facsimile to (571) 273-7735,
marked to the attention of Robert W.
Bahr. Although comments may be
submitted by mail or facsimile, the
Office prefers to receive comments via
the Internet. If comments are submitted
by mail, the Office prefers that the
comments be submitted on a DOS

formatted 372 inch disk accompanied by
a paper copy.

Comments may also be sent by
electronic mail message over the
Internet via the Federal eRulemaking
Portal. See the Federal eRulemaking
Portal Web site (http://
www.regulations.gov) for additional
instructions on providing comments via
the Federal eRulemaking Portal.

The comments will be available for
public inspection at the Office of the
Commissioner for Patents, located in
Madison East, Tenth Floor, 600 Dulany
Street, Alexandria, Virginia, and will be
available via the Office Internet Web site
(address: http://www.uspto.gov).
Because comments will be made
available for public inspection,
information that is not desired to be
made public, such as an address or
phone number, should not be included
in the comments.

FOR FURTHER INFORMATION CONTACT:
Robert W. Bahr, Senior Patent Attorney,
Office of the Deputy Commissioner for
Patent Examination Policy, by telephone
at (571) 272-8800, by mail addressed to:
Mail Stop Comments—Patents,
Commissioner for Patents, P.O. Box
1450, Alexandria, VA, 22313—-1450, or
by facsimile to (571) 273-7735, marked
to the attention of Robert W. Bahr.

SUPPLEMENTARY INFORMATION: Among
other changes, the Consolidated
Appropriations Act (section 801 of
Division B) provides that 35 U.S.C.
41(a), (b), and (d) shall be administered
in a manner that revises patent
application fees (35 U.S.C. 41(a)) and
patent maintenance fees (35 U.S.C.
41(b)), and provides for a separate filing
fee (35 U.S.C. 41(a)), search fee (35
U.S.C. 41(d)(1)), and examination fee
(35 U.S.C. 41(a)(3)) during fiscal years
2005 and 2006. The Consolidated
Appropriations Act also provides that
the Office may, by regulation, provide
for a refund of: (1) Any part of the
excess claim fee specified in 35 U.S.C.
41(a)(2) for any claim that is canceled
before an examination on the merits has
been made of the application under 35
U.S.C. 131; (2) any part of the search fee
for any applicant who files a written
declaration of express abandonment as
prescribed by the Office before an
examination has been made of the
application under 35 U.S.C. 131; and (3)
any part of the search fee for any
applicant who provides a search report
that meets the conditions prescribed by
the Office. The Office is proposing to
revise the rules of practice to implement
the provisions for a refund of the search
fee for any applicant who files a written
declaration of express abandonment as
prescribed by the Office before an

examination has been made of the
application under 35 U.S.C. 131.

Discussion of Specific Rules

Title 37 of the Code of Federal
Regulations, Part 1, is proposed to be
amended as follows:

Section 1.138: Section 1.138(c) is
amended to change “section” (i.e.,
§1.138) to “paragraph” (i.e., § 1.138(c))
to clarify that a petition to expressly
abandon an application to avoid
publication of an application is filed
under § 1.138(c) (rather than §1.138).

Section 1.138 is also amended to
include a new paragraph (d), which
implements the provision in 35 U.S.C.
41(d)(1)(D) that the Office may provide
for a refund of any part of the search fee
“for any applicant who files a written
declaration of express abandonment as
prescribed by the Director before an
examination has been made of the
application under [35 U.S.C.] 131.”
Section 1.138(d) specifically provides
that an applicant seeking to abandon an
application filed under 35 U.S.C. 111(a)
and §1.53(b) on or after December 8,
2004, to obtain a refund of any search
fee paid in the application must submit
a petition and declaration of express
abandonment in sufficient time to
permit the appropriate officials to
recognize the abandonment before the
application has been taken up for
examination.

The Office will consider an
application to be “taken up for
examination” for purposes of 35 U.S.C.
41(d)(1)(D) and § 1.138(d) when the
application is placed on the examiner’s
docket for action. Since the patent fee
provisions of the Consolidated
Appropriations Act expire (in the
absence of subsequent legislation) on
September 30, 2006 (at the end of fiscal
year 2006), the patent fee structure
provided for in the Consolidated
Appropriations Act will be in effect for
less than two years (in the absence of
subsequent legislation). Thus, the
information technology investment
necessary to permit an application to be
considered ‘‘taken up for examination”
at some later point in time (e.g., based
upon the anticipated time to first action
in the class/subclass to which the
application is assigned) for purposes of
35 U.S.C. 41(d)(1)(D) and §1.138(d) is
not warranted in the absence of the
enactment of legislation which makes
the patent fee structure provided for in
the Consolidated Appropriations Act
permanent.

A petition under § 1.138(d) will be
granted when it is recognized in
sufficient time to process the
abandonment before the application has
been taken up for examination and will
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be denied when it is not recognized in
sufficient time to process the
abandonment before the application has
been taken up for examination. This
will avert the situation in which an
applicant files a declaration of express
abandonment to obtain a refund of the
search fee, the request for a refund of
the search fee is not granted because the
declaration of express abandonment is
not processed before the application has
been taken up for examination, the
applicant then wishes to rescind the
declaration of express abandonment
upon learning that the declaration of
express abandonment was not processed
before the application was taken up for
examination, and the Office cannot
revive the application (once the
declaration of express abandonment is
recognized) because the application was
expressly and intentionally abandoned
by the applicant.

The Patent Application Locating and
Monitoring (PALM) system maintains
computerized contents records of all
patent applications and reexaminations.
An application has been placed on the
examiner’s docket for action (i.e., ‘“‘taken
up for examination” for purposes of
§1.138(d)) once the status of the
application is “Case Docketed to
Examiner in GAU” (has a status code of
030 or higher) as shown in PALM.

The Patent Application Information
Retrieval (PAIR) system is a system that
provides public access to PALM for
patents and applications that have been
published. The PAIR system does not
provide public access to information
concerning applications that are
maintained in confidence under 35
U.S.C. 122(a). The private side of PAIR,
however, can be used by an applicant to
access confidential information about
his or her pending application. To
access the private side of PAIR, a
customer number must be associated
with the correspondence address for the
application, and the user of the system
must have a digital certificate. For
further information, contact the
Customer Support Center of the
Electronic Business Center at (703) 305—
3028 or toll free at (866) 217-9197.

Section 1.138(d) also provides that if
a request for refund of any search fee
paid in the application is not filed with
the declaration of express abandonment
under §1.138(d) or within two months
(not extendable) from the date on which
the declaration of express abandonment
under §1.138(d) was filed, the Office
may retain the entire search fee paid in
the application. Finally, § 1.138(d)
provides that if a declaration of express
abandonment under § 1.138(d) is not
filed in sufficient time to process the
abandonment before the application has

been taken up for examination, the
Office will not refund any part of the
search fee paid in the application except
as provided in § 1.26.

Rule Making Considerations

Regulatory Flexibility Act: For the
reasons set forth herein, the Deputy
General Counsel for General Law of the
United States Patent and Trademark
Office has certified to the Chief Counsel
for Advocacy of the Small Business
Administration that changes proposed
in this notice will not have a significant
economic impact on a substantial
number of small entities. See 5 U.S.C.
605(b). This notice proposes changes to
the rules of practice to implement the
provisions for a refund of the search fee
for any applicant who files a written
declaration of express abandonment as
prescribed by the Office before an
examination has been made of the
application under 35 U.S.C. 131. The
changes proposed in this notice would
not impose any additional fees or
requirements on any patent applicant.
Rather, the changes proposed in this
notice would only provide for a refund
of search fees for patent applicants
(small or non-small entity) in certain
situations.

Executive Order 13132: This rule
making does not contain policies with
federalism implications sufficient to
warrant preparation of a Federalism
Assessment under Executive Order
13132 (Aug. 4, 1999).

Executive Order 12866: This rule
making has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act: This notice
involves information collection
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The changes proposed in this
notice concern the procedures for
refunding the search fee for any
applicant who files a written declaration
of express abandonment before an
examination has been made of the
application under 35 U.S.C. 131. The
collections of information involved in
this notice have been reviewed and
previously approved by OMB under the
following OMB control numbers: 0651—
0031 and 0651-0032. The United States
Patent and Trademark Office is
resubmitting the information collections
package to OMB for its review and
approval because the changes in this
notice do affect the information
collection requirements associated with
the information collection under these
OMB control numbers.

The title, description and respondent
description of the information
collections under OMB control numbers
0651-0031 and 0651-0032 are shown
below with estimates of the annual
reporting burdens. Included in the
estimates is the time for reviewing
instructions, gathering and maintaining
the data needed, and completing and
reviewing the collection of information.

OMB Number: 0651-0031.

Title: Patent Processing (Updating).

Form Numbers: PTO/SB/08A, PTO/
SB/08B, PTO/SB/17i, PTO/SB/17p,
PTO/SB/21-27, PTO/SB/30-37, PTO/
SB/42-43, PTO/SB/61-64, PTO/SB/64a,
PTO/SB/67-68, PTO/SB/91-92, PTO/
SB/96-97, PTO-2053-A/B, PTO-2054—
A/B, PTO-2055-A/B, PTOL—413A.

Type of Review: Approved through
July of 2006.

Affected Public: Individuals or
households, business or other for-profit
institutions, not-for-profit Institutions,
farms, Federal government and State,
local and tribal governments.

Estimated Number of Respondents:
2,284,439.

Estimated Time Per Response: 1
minute and 48 seconds to 8 hours.

Estimated Total Annual Burden
Hours: 2,732,441 hours.

Needs and Uses: During the
processing of an application for a
patent, the applicant/agent may be
required or desire to submit additional
information to the United States Patent
and Trademark Office concerning the
examination of a specific application.
The specific information required or
which may be submitted includes:
Information Disclosures and citation,
requests for extensions of time, the
establishment of small entity status,
abandonment and revival of abandoned
applications, disclaimers, appeals,
expedited examination of design
applications, transmittal forms, requests
to inspect, copy and access patent
applications, publication requests, and
certificates of mailing, transmittals, and
submission of priority documents and
amendments.

OMB Number: 0651-0032.

Title: Initial Patent Application.

Form Number: PTO/SB/01-07, PTO/
SB/13PCT, PTO/SB/16-19, PTO/SB/29
and 29A, PTO/SB/101-110, Electronic
New Utility and Provisional Application
Forms.

Type of Review: Approved through
July of 2006.

Affected Public: Individuals or
households, Business or Other For-
Profit Institutions, Not-for-Profit
Institutions, Farms, Federal government,
and state, local, or tribal governments.

Estimated Number of Respondents:
454,287.
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Estimated Time Per Response: 22
minutes to 10 hours and 45 minutes.

Estimated Total Annual Burden
Hours: 4,171,568 hours.

Needs and Uses: The purpose of this
information collection is to permit the
Office to determine whether an
application meets the criteria set forth
in the patent statute and regulations.
The standard Fee Transmittal form, New
Utility Patent Application Transmittal
form, New Design Patent Application
Transmittal form, New Plant Patent
Application Transmittal form,
Declaration, Provisional Application
Cover Sheet, and Plant Patent
Application Declaration will assist
applicants in complying with the
requirements of the patent statute and
regulations, and will further assist the
Office in processing and examination of
the application.

Interested persons are requested to
send comments regarding these
information collections, including
suggestions for reducing this burden, to
Robert J. Spar, Director, Office of Patent
Legal Administration, Commissioner for
Patents, P.O. Box 1450, Alexandria, VA
22313-1450, or to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 10235,
725 17th Street, NW., Washington, DC
20503, Attention: Desk Officer for the
Patent and Trademark Office.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
Information, Inventions and patents,
Reporting and record keeping
requirements, Small Businesses.

For the reasons set forth in the
preamble, 37 CFR Part 1 is proposed to
be amended as follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

1. The authority citation for 37 CFR
Part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2).

2. Section 1.138 is amended by

revising paragraph (c) and adding
paragraph (d) to read as follows:

§1.138 Express abandonment.
* * * * *

(c) An applicant seeking to abandon
an application to avoid publication of
the application (see §1.211(a)(1)) must
submit a declaration of express
abandonment by way of a petition under
this paragraph including the fee set
forth in § 1.17(h) in sufficient time to
permit the appropriate officials to
recognize the abandonment and remove
the application from the publication
process. Applicants should expect that
the petition will not be granted and the
application will be published in regular
course unless such declaration of
express abandonment and petition are
received by the appropriate officials
more than four weeks prior to the
projected date of publication.

(d) An applicant seeking to abandon
an application filed under 35 U.S.C.
111(a) and § 1.53(b) on or after
December 8, 2004, to obtain a refund of
any search fee paid in the application
must submit a declaration of express
abandonment by way of a petition under
this paragraph in sufficient time to
permit the appropriate officials to
recognize the abandonment before the
application has been taken up for
examination. If a request for refund of
any search fee paid in the application is
not filed with the declaration of express
abandonment under this paragraph or
within two months from the date on
which the declaration of express
abandonment under this paragraph was
filed, the Office may retain the entire
search fee paid in the application. This
two-month period is not extendable. If
a petition and declaration of express
abandonment under this paragraph are
not filed and granted before the
application has been taken up for
examination, the Office will not refund
any part of the search fee paid in the
application except as provided in § 1.26.

Dated: June 15, 2005.
Jon W. Dudas,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 05-12198 Filed 6—20-05; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office
37 CFR Part 1

[Docket No.: 2005-P-062]

RIN 0651-AB91

Acceptance, Processing, Use and
Dissemination of Chemical and Three-
Dimensional Biological Structural Data
in Electronic Format

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Advance notice of proposed rule
making.

SUMMARY: This advance notice of
proposed rule making is to inform the
public that the United States Patent and
Trademark Office (USPTO) is
considering amending its rules of
practice to require submission of
chemical and three-dimensional (3-D)
biological structural data in electronic
format. The USPTO anticipates that
requiring submission of chemical and
3-D biological structural data in
electronic format in patent applications
will improve the processing and
examination of patent applications that
include such data, as well as the
dissemination of such data to searchable
public databases. The purpose of this
notice is to encourage comments on this
topic, in the form of responses to the
questions posed in this notice, from
industry, academia, the patent bars, and
members of the public.

Comment Deadline Date: To be
ensured of consideration, written
comments must be received on or before
August 22, 2005. No public hearing will
be held.

ADDRESSES: Comments should be sent
by electronic mail message over the
Internet addressed to
AB91.Comments@uspto.gov. Comments
may also be submitted by mail
addressed to: Mail Stop Comments—
Patents, Commissioner for Patents, P.O.
Box 1450, Alexandria, VA, 22313—-1450,
or by facsimile to (571) 273-3373,
marked to the attention of Lisa J. Hobbs,
Ph.D., Search Systems Project Manager,
Search and Information Resources
Administration, Office of the Deputy
Commissioner for Patent Resources and
Planning. Although comments may be
submitted by mail or facsimile, the
Office prefers to receive comments via
the Internet. If comments are submitted
by mail, the Office prefers that the
comments be submitted on a DOS
formatted 372 inch disk accompanied by

a paper copy.
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Comments may also be sent by
electronic mail message over the
Internet via the Federal eRulemaking
Portal. See the Federal eRulemaking
Portal Web site (http://
www.regulations.gov) for additional
instructions on providing comments via
the Federal eRulemaking Portal.

The comments will be available for
public inspection at the Office of the
Commissioner for Patents, located in
Madison East, Tenth Floor, 600 Dulany
Street, Alexandria, Virginia, and will be
available through anonymous file
transfer protocol (ftp) via the Internet
(http://www.uspto.gov). Because
comments will be made available for
public inspection, information that the
submitter does not desire to make
public, such as an address or phone
number, should not be included in the
comments.

FOR FURTHER INFORMATION CONTACT: Lisa
J. Hobbs, Ph.D., Search Systems Project
Manager, Search and Information
Resources Administration, Office of the
Deputy Commissioner for Patent
Resources and Planning, by telephone at
(571) 272-3373, respectively, by mail
addressed to: Box Comments—Patents,
Commissioner for Patents, P.O. Box
1450, Alexandria, VA 22313-1450, or by
facsimile to (571) 273—-3373, marked to
the attention of Lisa J. Hobbs.
SUPPLEMENTARY INFORMATION:

1. General Background Information: It
is becoming increasingly apparent that
the USPTO needs to begin investigation
of procedures for the submission,
screening, processing, storing,
searching, analysis and dissemination of
chemical and 3-D biological structural
data in appropriate electronic formats.
The rate at which these data are being
generated is poised to increase by
several orders of magnitude in the
coming years as significant advances are
being made in the ability to readily
determine structural information.
Initiatives to fund research in these
areas are being supported by both
numerous governmental agencies and
private industry entities. With the
advancement of capabilities allowed by
automation, the number of public and
private databases hosting these types of
data for information exchange is
growing daily.

It has yet to be determined whether or
not the USPTO will receive an
increasing number of applications
comprising 3-D crystal data and/or
chemical structure data. However, the
USPTO currently receives a significant
amount of chemical structure data, and
has begun to receive some very large
submissions of 3—D protein crystal data.
Consequently, the USPTO has decided

to begin the planning and coordination
of how best to provide the capability to
manage, process, search, and
disseminate this information as
appropriate.

Similar to the process involved in the
promulgation of the sequence rules (37
CFR 1.821-1.825 and WIPO ST.25), the
USPTO intends to work with other
international intellectual property
offices in developing any new standards
for the submission of chemical or 3-D
structural data in electronic format.

In an effort to facilitate public
comment to the questions set forth
below, the following additional
background information is provided:

2. Background Specific to 3-D
Biological Structural Data: X-ray
crystallographic studies and nuclear
magnetic resonance (NMR) spectroscopy
studies of biological macromolecules
provide mechanisms for obtaining
detailed 3-D structural information. The
current scientific priorities, and
concomitant intellectual property
priorities, of many laboratories include
using 3-D protein crystal data to assist
in unraveling the complex relationship
between sequence, structure, and
function.

Knowledge of the 3-D structures of
biological macromolecules is an
essential element for guiding studies
and developing an understanding of
biological processes. Three dimensional
structural coordinate data provide
essential information that can be
exploited for protein engineering,
rational drug design, and other
biotechnology efforts (Gilliland, et al.
1996 J. Res. Natl. Inst. Stand. Technol.
101: 309-320).

Bioinformatics, the collection and use
of scientific database entries to predict
the structure or behavior or evolutionary
relatedness of particular biological
macromolecules based on sequence
similarity or structural similarity to
known macromolecules, is one of the
fastest growing scientific disciplines.
The ability of the scientific community
to ““data mine”” known scientific
information is directly dependent on the
public availability of all prior art data.

The worldwide Protein Data Bank
(wwPDB; http://www.wwpdb.org/
index.html) is a collection of all
publicly available 3-D structure data of
large molecules of proteins and nucleic
acids, experimentally determined by X-
ray crystallography and NMR, which is
freely and publicly available to the
global community. The PDB, which is
under the oversight of the Research
Collaboratory for Structural
Bioinformatics (RCSB, USA), the
Macromolecular Structure Database
(MSD) at the European Bioinformatics

Institute (EBI) and the Protein Data Bank
Japan (PDB;j) at the Institute for Protein
Research, has grown from 7 structures
in 1971 to a database containing over
30,900 structures as of May 2005. The
PDB’s growth has been accompanied by
increases in both data content and the
structural complexity of individual
entries. A further acceleration in growth
is anticipated as the result of
developments in high-throughput
structural determination methodologies
and worldwide structural genomics
efforts (Westbrook, et al. 2003 Nucl.
Acids Res. 31(1): 489—491).

There are also many secondary
sources of 3—-D protein crystal data and
associated information. One of these is
the Molecular Modeling Database
(MMDB), maintained as part of the
Entrez search system by the National
Center for Biotechnology Information
(NCBI; http://www.ncbi.nlm.nih.gov/),
which is a compilation of all of the PDB
3-D structures of biomolecules and
additionally integrates value-added
chemical, sequence and structural
information in order to facilitate
structure-based homology modeling and
protein structure prediction. The goal of
Entrez’s 3—D-structure database is to
make protein crystal structure
information, and the functional
annotation MMDB adds, easily
accessible to molecular biologists
(Wang, et al. 2002 Nucl. Acids Res.
30(1): 249-252).

All of the major 3-D protein crystal
databases use a variant of the
Crystallographic Information File (CIF)
format as the means for obtaining data
entries with proper annotation. Ratified
in 1990 by the International Union of
Crystallography (ICUr), CIF is a format
that enables the characterization of
small crystal structures. In 1997, the CIF
format was modified to include
information specific to macromolecules,
resulting in version 1.0 of the
macromolecular Crystallographic
Information File (mmCIF) dictionary
(Bourne, et al. 1997 Meth. Enzymol.
227:571-590). The PDB database
initially accepted files in a proprietary
pdb format in 1971, but has now moved
to accepting all files, and converting the
backfile, into mmCIF. Some databases,
especially those involved in secondary,
value-added information, have further
modified the mmCIF format to include
more data fields and annotations.
MMDB uses the format, ASN.1, which is
specific to the NCBI and addresses
structural and functional linkages. The
ASN.1 format also allows for a 3-D
viewer to be used to visualize the
protein crystal.

In addition to databases containing
information on the crystal structures of
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biomolecules, there are major
repositories for other types of crystal
structures. The Cambridge Structural
Database (CSD), maintained by the
Cambridge Crystallographic Data Centre
(CDCG; http://www.ccdc.cam.ac.uk/), is
a worldwide repository of small
molecule crystal structures and has over
300,000 organic and metallo-organic
compound records. The CSD database
accepts entries in the CIF data format in
plain ASCII text. Repositories for other
types of crystal structures include: the
Nucleic Acids Data Bank (ndb; http://
ndbserver.rutgers.edu/), which stores
oligonucleotides; the Inorganic Crystal
Structure Database (ICSD; http://
www.fiz-informationsdienste.de/en/DB/
icsd/); and, CRYSTMET ® (http://
www.tothcanada.com/), which stores
metals and alloys.

3. Background Specific to Chemical
Structural Data: While the use of
drawings to denote specific molecular
relationships and chemical bonds is a
very old art, the embodiments and uses
of these drawings are evolving rapidly
as supporting technology evolves. Two
main methods for handling chemical
data are: chemical drawing systems that
depend on annotations added to unique
substance records, in specific electronic
file-types, and text files that are a
compilation of unique data determining
a canonical representation.

Electronic files containing drawings
created by chemical drawing software
would provide the most accessible data
set for processing, use in searching, and
public dissemination. However, there is
currently no single, publicly available,
software that has been accepted as the
standard for this type of drawings. Some
publicly available chemical data
depiction systems are: (1) SMILES
(http://www.daylight.com/dayhtml/
smiles/); (2) SMARTS/SMIRKS (http://
www.daylight.com/dayhtml/doc/theory/
theory.rxn.html#RTFrxn18); (3) ACD
ChemSketch (http://www.acdlabs.com/
download/); and (4) MDL ISIS/Draw
(http://www.mdli.com/downloads/
downloadable/index.jsp). Some
proprietary chemical data depiction
systems are: (1) ChemDraw (http://
www.cambridgesoft.com/products/
family.cfm?FID=2); (2) ACD/Name
(http://www.acdlabs.com/products/
name_lab/); (3) Chemistry 4-D Draw
(http://www.cheminnovation.com/
products/chem4d.asp); and (4)
ChemWindow (http://www.bio-rad.
com/).

One of the difficulties facing the
USPTO in moving toward acceptance of
chemical drawings in electronic format
is the preponderance of proprietary
software and file-types. Prior to filing a
patent application, many applicants

have already created drawings of
chemical structures of interest for
publication or presentation purposes;
however, these drawings could be in
one of many publicly available file-
types, or in a file-type specific to a
particular software product. It is not
possible to require applicants to
purchase proprietary drawing software,
nor is it possible to accept and handle
all possible file-types.

One alternative to requiring a non-
standard publicly available format,
requiring a proprietary format, or
accepting a multiplicity of drawing file-
types would be the use of a
standardized text format to describe a
chemical structure. Two possibilities for
this type of file are: Chemical Markup
Language (CML; http://www.xml-
cml.org/), or a joint effort currently
under way between the International
Union of Pure and Applied Chemistry
and the National Institute of Standards
and Technology, the [IUPAC-NIST
Chemical Identifier (INChI; http://
www.iupac.org/projects/2000/2000—-
025-1-800.html). A description of INChI
states that it would enable an automatic
conversion to a graphical representation
of a chemical substance that could be
performed anywhere in the world, and
could be built into desktop chemical
structure drawing packages and on-line
chemical structure drawing applets (A.].
McNaught 2001 http://www.iupac.org/
nomenclature/chem_id_project.html).

Rule Making Considerations

Executive Order 13132: This rule
making does not contain policies with
federalism implications sufficient to
warrant preparation of a Federalism
Assessment under Executive Order
13132 (Aug. 4, 1999).

Executive Order 12866: This rule
making has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act: This notice
involves information collection
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collections of information
involved in this notice have been
reviewed and previously approved by
OMB under OMB control numbers:
0651-0022, 0651-0024, 0651-0031, and
0651-0032. The principal impact of the
changes under consideration in this
advance rule would be to revise the
rules of practice to require or provide
for the submission of chemical and
three-dimensional (3-D) biological
structural data in electronic form. The
Office is not resubmitting any
information collection package to OMB

for its review and approval because the
this advance notice does not propose
any changes that would affect the
information collection requirements
associated with the information
collection under these OMB control
numbers. If the Office proceeds with
proposing changes to the rules of
practice relating to the submission of
chemical and three-dimensional (3—-D)
biological structural data in electronic
form, the Office will resubmit an
information collection package to OMB
for its review and approval for any
collections of information whose
requirements will be revised as a result
of the proposed rule changes.

Interested persons are requested to
send comments regarding these
information collections, including
suggestions for reducing this burden, to
Robert J. Spar, Director, Office of Patent
Legal Administration, Commissioner for
Patents, P.O. Box 1450, Alexandria, VA
22313-1450, or to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 10235,
725 17th Street, N.W., Washington, D.C.
20503, Attention: Desk Officer for the
Patent and Trademark Office.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

4. Comments on the following
Questions and Any Other Related
Matters Are Solicited:

A. Questions Pertaining to the Creation
of 3-D Structural Data Files

1. What benefits do you foresee for the
applicant if electronic filing is adopted?
What disadvantages do you foresee?

2. What types of 3-D data would be
best submitted electronically?
Examples:

¢ Small organic crystals.

e Macromolecular peptide/protein
crystals.

¢ Inorganic crystals.

e Metallic crystals.

e Other.

3. Should electronic submission of 3—
D data be mandatory, optional, or
mandatory for some types (e.g., protein
crystals) and optional for others (e.g.,
small organic crystals)?

4. If electronic submission is
mandatory, should the USPTO require
all 3-D information cited in application
to be submitted in electronic format,
including prior art, or only new data?
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5. Have tables of 3—D data generally
been created for other purposes before
preparation of a patent application, e.g.,
for publication in a scientific journal or
submission to a database? If so,

e What format(s) are used (e.g.,
mmCIF, pdb, CIF, other)?

e What authoring tool is used to
create the files, e.g., ADIT hitp://
pdb.rutgers.edu/mmcif/ADIT/
index.htmlI?

e What software, if any, is used to
validate files of 3—D data, e.g., ADIT
Validation Tool or enCIFer (http://
www.ccdc.cam.ac.uk/free_services/
encifer/)?

6. Have most of the 3—-D tables been
submitted to a database before inclusion
in a patent application? If so, which
one? Examples:

e hitp://www.ccdc.cam.ac.uk/
products/csd/

e hittp://www.rcsb.org/pdb/

o hitp://www.fiz-
informationsdienste.de/en/DB/icsd/

e http://www.tothcanada.com/

7. Have most of the 3-D tables been
published before inclusion in a patent
application?

8. Database providers require certain
annotation data. Would any of the
annotation data currently required by 3—
D database providers be unknown or
proprietary at the time of filing a patent
application (e.g., method used for
crystal creation)?

9. Database providers often establish a
controlled vocabulary for annotation or
feature description information. Would
there be any problems created during
patent application prosecution if the
electronic file relied on dynamic
controlled dictionaries or vocabularies,
controlled and maintained by database
providers, not the USPTO, for the
description of features, etc. What would
be the pros and cons if the USPTO were
to incorporate by reference a public
database controlled vocabulary into any
adopted standard? Examples:

e http://pdb.rutgers.edu/
cc_dict_tut.html

e http://ndbserver.rutgers.edu/mmcif/
dictionaries/index.html

10. Is there annotation data specific to
a patent application that does not
appear in public database files but that
would be desirable to provide for an
electronic submission in a patent
application (e.g., continuing application
data, attorney’s docket number)?

11. Do many/most file wrapper
submissions with 3—-D data contain
multiple 3-D tables?

B. Questions Pertaining to the USPTO
Receipt of 3-D Files

1. In general, 3-D structure data tables
submitted as part of a patent application

are quite lengthy. Should the USPTO
require that all 3-D files greater than a
certain size be submitted in electronic
media only?

2. Should the USPTO require
submission in electronic format at the
time of filing, or, if a paper copy is filed,
permit the electronic submission to be
filed later (with a statement indicating
that the electronic version is the same
as the version originally filed)?

3. Should any statement that comes
with an electronic file outline the
authoring tool and certify the use of a
validation tool?

4. Should the rules be revised to
specify that 3-D biological structural
data, if a paper copy is provided, is to
appear in a special section, e.g., between
the specification and the Sequence
Listing?

C. Questions Pertaining to the Use of 3—
D Electronic Files by the USPTO
Examiners/STIC Personnel

1. If enough patent applications are
filed directed to 3—-D structures to go
forward with pursuing search capability
(a 3—-D file search, not the standard
sequence search and text search already
performed) of some sort, what databases
should be investigated?

2. What software viewer would be
recommended for visual interpretation
of the text tables? Examples:

e hitp://www.ncbi.nlm.nih.gov/
Structure/CN3-D/cn3-D.shtml

e http://products.cambridgesoft.com/
ProdInfo.cfm?pid=285

e http://www.proteinscope.com/

o http://www.candomultimedia.com/
medical/

D. Questions Pertaining to 3-D File
Export to a Public Database Partner

1. If the USPTO receives 3-D
structural data in electronic form, the
USPTO would likely be able to export
the data to a searchable public database
upon publication of the application or
patent grant. What databases should be
investigated for a USPTO export
arrangement?

2. Would public databases be willing
to work with the USPTO in developing
acceptable formats and annotations, if
that would be the best submission
practice for applicants?

E. Questions Pertaining to the USPTO
Publication of 3-D Files

1. Should all 3-D files be posted on
the USPTO’s Publication Site for Issued
and Published Sequences (PSIPS;
http://seqdata.uspto.gov/)?

2. Should the files be part of the text
or image of the patent application
publication or patent grant aside from
electronic posting on PSIPS?

F. Question Pertaining to 3-D File
Export to the USPTO Customers

The USPTO would be exporting in a
new file-type; would this have an
adverse or beneficial impact on the
USPTO customers?

G. Questions Pertaining to the Creation
of Chemistry Structural Data Files

1. What benefits do you foresee for the
applicant if electronic filing is adopted?
What disadvantages do you foresee?

2. Has a structural chemistry data file
or drawing generally been created for
other purposes before preparation of a
patent application, e.g., for publication
in a scientific journal or submission to
a database? If so, in what format: .mol,
.cdx, CML, INChI, other?

3. If drawing tools are used by
applicants, which tools are generally
used to create the files, e.g., ChemDraw,
ISIS/Draw, ACD/Name?

e http://www.cambridgesoft.com/
products/family.cfm?FID=2

e hitp://www.mdli.com/products/
framework/isis_draw/index.jsp

o http://www.acdlabs.com/products/
name_lab/name/

4. Is there annotation data that should
be added to the drawings? What
annotations? How would applicants
prefer to add additional data?

5. Possibly applicants want to cite
inventors, attorneys, continuing
application data, attorney’s docket
number, etc.?

6. Should the USPTO require all
structures cited in a patent application
be submitted in electronic format? Only
new data (not prior art)? Only a
representative drawing? Only the
“actual invention” after restriction of
the claims and election of an invention?

7. Would a single representation be
deemed a limitation to applicant’s
disclosure?

8. Do many/most file wrapper
submissions with chemical structures
contain multiple chemical structure
drawings?

9. Have any chemical drawings
generally been submitted to a public
entity (e.g., a database or journal) before
the filing of a patent application?

10. Have most of the drawings been
published before the filing of a patent
application?

11. Would it be a hardship for
applicants if the USPTO required
drawings in a proprietary software
format?

12. Would it be a hardship for
applicants if the USPTO required
drawings in a text format that is not yet
supported by the major drawing
software tools?

¢ How well known is the CML
format?
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B hitp://www.xml-cml.org/

e How well known is the INChI
format?

B hitp://www.iupac.org/publications/
ci/2001/may/project_2000-025-1—
050.html

B http://www.iupac.org/projects/
2000/2000-025-1-800.html#clip

13. What is the state of the art for
chemical drawings?

B http://www.iupac.org/publications/
ci/2002/2404/XML.html

H. Questions Pertaining to the USPTO
Receipt of Chemistry Structure Files

1. Chemical structure data received by
the USPTO varies widely in size.
Should the USPTO require that all
chemical structure files greater than a
certain size be submitted in electronic
media only?

2. Should the USPTO require
submission in electronic format at the
time of filing, or, if a paper copy is filed,
permit the electronic submission to be
filed later (with a statement indicating
that the electronic version is the same
as the version originally filed)?

3. Should the rules be revised to
specify that chemical structure data, if
a paper copy is supplied, is to appear in
a special section, e.g., between the
specification and the Sequence Listing,
or as part of the drawings?

4. Chemical structures are often
presented in the specification and
claims in Markush format wherein a
basic structure is defined, but portions
thereof are variable. Are there drawing
tools available that accurately render
these types of structures? If not, what
approach should the USPTO take to
ensure that the data submitted
appropriately reflects the invention
described or claimed in the patent
application. For example, the USPTO
could require: An “exemplary” drawing
at the time of filing; a drawing at the
time of a restriction election, e.g., a
single embodiment of a Markush claim;
or, possibly multiple drawings.

5. The USPTO needs to have certain
data associated with files. Since there is
no annotation data in chemical drawing
files, should the USPTO require a ‘“‘read
me” text file to accompany the drawing
file? Should the title of the file be the

name of the drawing?

L. Question Pertaining to the Use of
Chemistry Structure Files by the USPTO
Examiners/STIC Personnel

If a chemical structure drawing were
required at the time of filing, how often
might it have so many variables (that
may be subject to a restriction/election
requirement) that it cannot be
effectively searched? If this is likely to

be problematic, how can the USPTO
effectively require submission of a
representative drawing to be searched
and, possibly, published?

J. Questions Pertaining to Chemistry
Structure File Export to a Public
Database Partner

1. Should the USPTO send chemical
structure data files to a public database
partner? If so, which one(s)?

2. Should the USPTO export data to
CAS for inclusion in the Registry file?
What about other private providers?

e http://www.cas.org/EO/regsys.html

K. Question Pertaining to the USPTO
Publication of Chemistry Structure Files

1. Should all chemistry structure files
be posted on the USPTO’s Publication
Site for Issued and Published Sequences
(PSIPS; http://seqdata.uspto.gov/), or
should the chemistry drawing be
published with the TIFF images of the
patent application publication or patent
grant?

L. Question Pertaining to Chemistry
Structure File Export to the USPTO
Customers

1. Should we change the drawing files
that are sent to the USPTO customers?

e Currently, .cdx, .mol, and TIFF
versions are present (Note: common to
Patent and Trademark Applications)

Dated: June 15, 2005.
Jon W. Dudas,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 05-12199 Filed 6—-20-05; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67
[Docket No. FEMA-D-7622]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed Base (1% annual chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed below. The BFEs are the basis for

the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
FEMA, 500 C Street SW., Washington,
DC 20472, (202) 646—2903.

SUPPLEMENTARY INFORMATION: FEMA
proposes to make determinations of
BFEs and modified BFEs for each
community listed below, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR 67.4(a).

These proposed base flood elevations
and modified BFEs, together with the
floodplain management criteria required
by 44 CFR 60.3, are the minimum that
are required. They should not be
construed to mean that the community
must change any existing ordinances
that are more stringent in their
floodplain management requirements.
The community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities. These
proposed elevations are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this proposed
rule is exempt from the requirements of
the Regulatory Flexibility Act because
proposed or modified BFEs are required
by the Flood Disaster Protection Act of
1973, 42 U.S.C. 4105, and are required
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to establish and maintain community
eligibility in the NFIP. As a result, a
regulatory flexibility analysis has not
been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under

Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

#Depth in feet above
Elevat grOufnd't (NGVD)
: : *Elevation in fee -
Source of flooding Location «Elevation in feet (NAVD) Communities affected
Existing Modified
NORTH CAROLINA
Dare County
Atlantic Ocean .........cccceeue Approximately 1,500 feet south of the intersection of 6 o5 | Dare County (Unincor-
Lighthouse Road and Cape Point Campground Road. porated Areas), and
Towns of Duck, Kill Devil
Hills, Kitty Hawk,
Manteo, Nags Head, and
Southern Shores.
Approximately 1,600 feet northeast of the intersection 17 *15
of State Route 12 and Baum Trail.
Roanoke Sound .................. At the intersection of Cedar Drive and Captains Lane .. o8 ¢9 | Dare County (Unincor-
porated Areas), Towns of
Kill Devil Hills, and Nags
Head.
Approximately 500 feet east of the intersection of Sail- 9 12
fish Drive and Sailfish Court.
Pamlico Sound ................... Along Oregon Inlet Channel, west of State Route 12 ... o8 *9 | Dare County (Unincor-
porated Areas).
Approximately 1,750 feet north of the intersection of o7 12
Mail Landing Lane State Route 12.
Croatan Sound .........ccc....... Southeast corner of U.S. Route 264 and Old Ferry 6 o5 | Dare County (Unincor-
Dock Road. porated Areas).
Approximately 0.7 mile northeast of the intersections of o7 8
Hassell Road and Shipyard Road.
Currituck Sound .................. Approximately 500 feet west of the intersection of 6 o7 | Dare County (Unincor-
North Dune Loop and Sound View Trail. porated Areas), Towns of
Duck and Southern
Shores.
Approximately 0.9 mile west of the intersection of 6 9
Baum Trail and State Route 12.

Dare County (Unincorporated Areas)

Maps available for inspection at the Dare County Justice Center, Tax Mapping Department, 211 Budleigh Street, Manteo, North Carolina.

Send comments to Mr. Terry Wheeler, Dare County Manager, P.O. Box 1000, Manteo, North Carolina 27954.

Town of Duck

Maps available for inspection at the Town of Duck Planning and Zoning Department, 1240 Duck Road, Duck, North Carolina.

Send comments to Mr. Chris Layton, Duck Town Manager, P.O. Box 8369, Duck, North Carolina 27949.

Town of Kill Devil Hills

Maps available for inspection at the Town of Kill Devil Hills Planning and Building Directors Office, 102 Town Hall Drive, Kill Devil Hills, North
Carolina.

Send comments to The Honorable Sherry Rollinson, Mayor of the Town of Kill Devil Hills, P.O. Box 1719, Kill Devil Hills, North Carolina 27948.

Town of Kitty Hawk

Maps available for inspection at the Kitty Hawk Town Hall, 101 Veterans Memorial Drive, Kitty Hawk, North Carolina.

Send comments to Mr. Gary McGee, Kitty Hawk Town Manager, P.O. Box 549, Kitty Hawk, North Carolina 27949.

Town of Manteo

Maps available for inspection at the Manteo Town Hall, 407 Budleigh Street, Manteo, North Carolina.

Send comments to Mr. Kermit Skinner, Jr., Manteo Town Manager, P.O. Box 246, Manteo, North Carolina 27954.

Town of Nags Head

Maps available for inspection at the Town of Nags Head Planning Department, 5401 South Croatan Highway, Nags Head, North Carolina.

Send comments to Mr. J. Webb Fuller, Nags Head Town Manager, P.O. Box 99, Nags Head, North Carolina 27959.

Town of Southern Shores

Maps available for inspection at the Town of Southern Shores Building Inspections Department, 6 Skyline Road, Southern Shores, North Caro-
lina.
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Existing Modified

Communities affected

Send comments to Mr. Carl Classen, Southern Shores Town Manager, 6 Skyline Road, Southern Shores, North Carolina 27949.

NORTH CAROLINA
Durham County

New Hope River .................

Little Creek ......ccocveeecuveeennnns

New Hope Creek ................

Crooked Creek (Cape Fear)

Northeast Creek .................

Northeast Creek Tributary 2

Third Fork Creek ................

Gum CreeK ....ooeecvveeecnieeennes

Burdens Creek

Northeast Creek North
Prong.

Burdens Creek Tributary 4

Rocky Creek ......cccceveerunene

Morgan Creek .........ccecueeneee.

Stirrup Iron Creek Tributary
c-2.

Buffalo Creek Tributary 1 ...

Buffalo Creek Tributary 2 ...

Camp Creek Tributary 4 .....

Crooked Creek Tributary 1

At downstream county boundary ............cccoceiiiiinnnn.
At the confluence of Little Creek and New Hope Creek
At the confluence with New Hope River ..........c.ccce.....

At upstream county boundary .................
At the confluence with New Hope River

Approximately 0.3 mile downstream of Old Chapel Hill
Road.
At the downstream Chatham/Durham County boundary

Approximately 750 feet upstream of Ebon Road ...........

Approximately 1,300 feet east from the intersection of
railroad along the Durham/Chatham County bound-
ary.

Approximately 125 feet upstream of So-hi Drive ...........

At the confluence with Northeast Creek ..........cccceeueee.

Approximately 300 feet downstream of Moore Drive ....

Approximately 800 feet downstream of Highway 751 ...

Approximately 800 feet upstream of East Forest Hill
Plaza.

At the confluence with new Hope Creek

Approximately 900 feet downstream of Abron Drive .....
At the confluence with Northeast Creek

Approximately 0.6 mile upstream of East Cornwallis
Road.

At the confluence with Northeast Creek ..........cccccueenee.

Approximately 0.2 mile upstream of NC Highway 55 ....

At the confluence with Burdens Creek

Approximately 850 feet upstream of East Cornwallis
Road.

At the confluence with Third Fork Creek

At downstream side of South Briggs

Approximately 1,000 feet downstream of
Farrington Point Road.

At the Durham/Orange County boundary
At the confluence with Stirrup Iron Creek Tributary C ...

Approximately 750 feet upstream of the confluence
with Stirrup Iron Creek Tributary C.

At the confluence with Buffalo Creek (into North Fork
Little River).

Approximately 0.3 mile upstream of the confluence
with Buffalo Creek (into North Fork Little River).

At the confluence with Buffalo Creek (into North Fork
Little River).

At the Durham/Orange County

At the confluence with Camp Creek .........ccccoevvrieereenen.

At the Durham/Person County boundary
At the confluence with Crooked Creek .........ccccccuveennneen.

None 238
None 238
None 238
None 0246
None 238
None 0247
None 239
None 350
None 239
None 304
0287 286
None 312
0241 238
308 312
None 238
None 0254
o251 0249
None 336
0270 0267
330 332
None 0278
None 346
283 286
329 326
None 238
None 250
None 368
None 375
None 0494
None 538
None o524
None 528
None 0494
None 504
None 0256

Durham County (Unincor-
porated Areas).

Durham County (Unincor-
porated Areas), City of
Durham.

Durham County (Unincor-
porated Areas), City of
Durham.

Durham County (Unincor-
porated Areas), City of
Durham.

Durham County (Unincor-
porated Areas), City of
Durham.

Durham County (Unincor-
porated Areas).

City of Durham.

Durham County (Unincor-
porated Areas), City of
Durham.

Durham County (Unincor-
porated Areas), City of
Durham.

City of Durham.

Durham County (Unincor-
porated Areas), City of
Durham.

City of Durham.

Durham County (Unincor-
porated Areas), City of
Durham.

Durham County (Unincor-

porated Areas).

Durham County (Unincor-
porated Areas).

Durham County (Unincor-
porated Areas).

Durham County (Unincor-
porated Areas).

Durham County (Unincor-
porated Areas).
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Approximately 0.5 mile upstream of the confluence None 0282
with Crooked Creek.
Crooked Creek (into Eno At the confluence with Crooked Creek ..........cccccevueeneeee. 395 393 | Durham County (Unincor-
River) Tributary 1. porated Areas), City of
Durham.
Approximately 375 feet upstream of Milton Road ......... None 482
Crooked Creek Tributary At the confluence with Crooked Creek Tributary 1 ........ None 428 | Durham County (Unincor-
1A. porated Areas).
Approximately 0.4 mile upstream of the confluence None *466
with Crooked Creek.
Ellerbe Creek Tributary 4 ... | At the confluence with Ellerbe Creek ...........ccccoeeeennen. None 263 | Durham County (Unincor-
porated Areas).
Approximately 1.2 miles upstream of the confluence None 329
with Ellerbe Creek.
Eno River Tributary 7 ......... At the confluence with Eno River Tributary ................... None 280 | Durham County (Unincor-
porated Areas).
Approximately 0.3 mile upstream of the confluence None 0297
with Eno River.
Eno River Tributary 8 ......... At the confluence with Eno River Tributary .................. None 285 | Durham County (Unincor-
porated Areas).
Approximately 700 feet upstream of railroad None 305
Eno River Tributary 9 ......... At the confluence with Eno River ..., 0328 327 | Durham County (Unincor-
porated Areas), City of
Durham.
Approximately 375 feet upstream of Umstead Road ..... None 0434
Flat River Tributary 6 ......... At the confluence with Flat River ...........cccocoiiiininnn, None 347 | Durham County (Unincor-
porated Areas).
Approximately 500 feet upstream of Patrick Road ........ None 499
Flat River Tributary 7 ......... At the confluence with Flat River ...........cccocoiiiiiiinn, None 392 | Durham County (Unincor-
porated Areas).
Approximately 950 feet upstream of State Forest Road None 521
Flat River Tributary 8 ......... At the confluence with Flat River ..........ccccoiiiiiiinnnes None 410 | Durham County (Unincor-
porated Areas).
Approximately 0.9 mile upstream of the confluence None 452
with Flat River.
Knap of Reeds Creek Trib- | At the confluence with Knap of Reeds Creek Tributary None #343 | Town of Butner.
utary 2.
Approximately 0.6 mile upstream of the confluence None *399
with Knap of Reeds Creek Tributary.
Little Brier Creek Tributary | At the confluence with Little Brier Creek (Basin 18, None 355 | Durham County (Unincor-
1. Stream 15). porated Areas).
Approximately 0.6 mile upstream of confluence with None 384
Little Brier Creek (Basin 18 Stream 15).
Little Brier Creek Tributary | At the confluence with Little Brier Creek (Basin 18, None 372 | Durham County (Unincor-
2. Stream 15). porated Areas).
Approximately 1,514 feet upstream of the confluence None 402
with Little Brier Creek (Basin 18, Stream 15).
Little Lick Creek Tributary At the confluence with Little Lick Creek Tributary 3 ...... None 286 | Durham County (Unincor-
3A. porated Areas).
Approximately 250 feet upstream of Rocky Creek None *306
Road.
Little River Tributary ........... At the confluence with Little River Tributary 4 ............... None 432 | Durham County (Unincor-
porated Areas).
Approximately 425 feet upstream of Milton Road ......... None 0481
Little River Tributary 5 ........ At the confluence with Little River Tributary 1 ............... None 485 | Durham County (Unincor-
porated Areas).
Approximately 0.2 mile upstream of Redpine Road ...... None 536
Little River Tributary 6 ........ At the confluence with Little River Tributary 1 ............... None 487 | Durham County (Unincor-
porated Areas).
Approximately 0.7 mile upstream of Dunnegan Road ... None 543
Little River Tributary 7 ........ At the confluence with Little River Tributary 2 ............... None 385 | Durham County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of the confluence None 0424
with Little River Tributary 2.
Mountain Creek Tributary 1 | At the confluence with Mountain Creek ..........c.cccceeees None 409 | Durham County (Unincor-
porated Areas).
Approximately 0.7 mile upstream of the confluence None
with Mountain Creek.
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Mountain Creek Tributary 2 | At the confluence with Mountain Creek ...........cccceuee.. None 440 | Durham County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of the confluence None 499
with Mountain Creek.
Mountain Creek Tributary At the confluence with Mountain Creek Tributary 2 ...... None #450 | Durham County (Unincor-
2A. porated Areas).
Approximately 0.3 mile upstream of the confluence None *488
with Mountain Creek Tributary 2.
Mountain Creek Tributary 3 | At the confluence with Mountain Creek ...........ccccccuee.. None o444 | Durham County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of the confluence None 517
with Mountain Creek.
Mountain Creek Tributary 4 | At the confluence with Mountain Creek ............ccceuee.. None 457 | Durham County (Unincor-
porated Areas).
Approximately 0.8 mile upstream of the confluence None 509
with Mountain Creek.
Mountain Creek Tributary At the confluence with Mountain Creek Tributary 4 ...... None #466 | Durham County (Unincor-
4A. porated Areas).
Approximately 0.6 mile upstream of the confluence None 505
with Mountain Creek Tributary 4.
Mountain Creek Tributary 5 | At the confluence with Mountain Creek .........c.cccccevueeee. None #457 | Durham County (Unincor-
porated Areas).
Approximately 500 feet upstream of Hopkins Road ...... None 513
North Fork Little River Trib- | At the confluence with North Fork Little River ............... None e474 | Durham County (Unincor-
utary 2. porated Areas).
Approximately 0.5 mile upstream of the confluence None 505
with North Fork Little River at the Durham/Orange
County boundary.
Panther Creek Tributary 1 .. | At the confluence with Panther Creek ..........ccccccceueeeee. None 316 | Durham County (Unincor-
porated Areas).
Approximately 0.6 mile upstream of the confluence None *368
with Panther Creek.
Panther Creek Tributary 2 .. | At the confluence with Panther Creek Tributary 1 ......... None 316 | Durham County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of the confluence None *361
with Panther Creek Tributary 1.
Rocky Creek Tributary 1 .... | At the confluence with Rock Creek ..........ccccccveviennncnnee. None 402 | Durham County (Unincor-
porated Areas), Town of
Butner.
Approximately 500 feet upstream of Range Road ........ None 454
Rocky Creek Tributary 2 .... | At the confluence with Rocky Creek ..........cccoovevrnnnnee. None #408 | Town of Butner.
Approximately 0.3 mile upstream of the confluence None 445
with Rocky Creek.
Rocky Branch Tributary 1 .. | At the confluence with Rocky Branch .............cccccocec None 298 | Durham County (Unincor-
porated Areas).
Approximately 0.3 mile upstream of the confluence None 322
with Rocky Branch.
Sevenmile Creek Tributary | At the confluence with Sevenmile Creek .............ccc...... 461 462 | Durham County (Unincor-
1. porated Areas).
Approximately 1.5 miles upstream of the confluence None 596
with Sevenmile Creek.
Stirrup Iron Creek Tributary | At the confluence with Stirrup Iron Creek Tributary A ... None 356 | City of Durham.
A-1.
Approximately 175 feet upstream of Cherry Blossom None 393
Drive.
Stirrup Iron Creek Tributary | At the confluence with Stirrup Iron Creek Tributary B ... None 359 | Durham County (Unincor-
B-1. porated Areas).
Approximately 0.4 miles upstream of the confluence None 381
with Stirrup Iron Creek Tributary B.
Stirrup Iron Creek Tributary | At the confluence with Stirrup Iron Creek Tributary C ... None 356 | Durham County (Unincor-
C-1. porated Areas), City of
Durham.
Approximately 0.3 mile upstream of the confluence None *376
with Stirrup Iron Creek Tributary C.
Flat River Tributary 4 ......... Approximately 1,500 feet upstream of Quail Roost None *481 | Durham County (Unincor-
Road. porated Areas).
Approximately 0.7 mile upstream of Quail Roost Road None 513
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Stirrup Iron Creek Tributary | Approximately 0.6 mile upstream of Evans Road ......... None 375 | Durham County (Unincor-
C. porated Areas), City of
Durham.
Approximately 0.5 mile upstream of Roche Drive ......... None 377

Town of Butner

Maps available for inspection at the Butner Town Hall, 205C West E Street, North Carolina.
Send comments to Mr. Tom McGee, Butner Town Manager, 205 C West E Street, Butner, North Carolina 27509.

City of Durham

Maps available for inspection at the City of Durham Public Works Department, Stormwater Services Division, 101 City Hall Plaza, Durham,

North Carolina.

Send comments to The Honorable William Bell, Mayor of the City of Durham, 101 City Hall Plaza, Durham, North Carolina 27701.
Durham County (Unincorporated Areas)
Maps available for inspection at the City of Durham Public Works Department, Stormwater Services Division, 101 City of Hall Plaza, Durham,

North Carolina.

Send comments to Mr. Michael Ruffin, Durham County Manager, 200 East Main Street, 2nd Floor, Old Courthouse, Durham, North Carolina

27701.

NORTH CAROLINA
New Hanover County

Burnt Mill Creek ..................

Mott Creek ......cccovveeeeeeennns

Mott Creek Tributary 1

Smith Creek ......ccovvecveeennen

Spring Branch .........cccocceene

Bradley Creek Tributary 1 ..

Island Creek ......c.ccccovrveneene

Prince George Creek Tribu-
tary 3.

Murrayville Tributary ...........

Ness Creek .....cccovvveveveenne.

Ness Creek Tributary 2 ......

Prince George Creek

Pumkin Creek ........cccceeueee..

Wildcat .....cceeveeeeeeiiieeeen.

Approximately 500 feet upstream of railroad .................
Approximately 1,425 feet upstream of Varsity Drive
Just upstream of South College Road .............ccceenenee.

Approximately 0.2 mile upstream of Long Eagle Court
At the confluence with Mott Creek ..........ccccccvveevvveeenneen.

Approximately 300 feet downstream of Carolina Beach
Road.

Approximately 1,225 feet downstream of the con-
fluence of Kings Grant Tributary.

Approximately 300 feet upstream of Dove Field Road ..

Approximately 0.3 mile upstream of North Kerr Avenue

Approximately 0.4 mile upstream of Martin Luther King
Jr. Parkway.

Approximately 60 feet upstream of Eastwood Road .....

Approximately 0.2 mile upstream of Eastwood Road ....

Just downstream of Sidbury Road ..........ccccecvevirieinenen.

Approximately 1.2 miles upstream of Sidbury Road .....

Approximately 500 feet upstream of the confluence
with Prince George Creek.

Approximately 0.6 mile upstream of Sidbury Road

Approximately 0.2 mile upstream of Murrayville Road ..

Approximately 1.0 mile upstream of North College
Road.

Approximately 2.0 miles upstream of the confluence
with Northeast Cape Fear River.

Approximately 1,900 feet upstream of Todd Avenue ....

At the confluence with Ness Creek ......cocceecveniiiiennnn.

Just upstream of the Caladan Road ..........cccceceenennnnen.
Just upstream of Castle Hayne Road ............ccccoevueeneeen.

Just downstream of Sidbury Road ..........cccceeeviriiinienen.

Approximately 500 feet upstream of the confluence
with Prince George Creek.

Approximately 500 feet upstream of Juvenile Center
Road.

Approximately 0.5 mile upstream of the confluence
with Northeast Cape Fear River Tributary 2.

Just upstream of Blue Clay Road ..........ccccoceiviiiennennen.

o8 o8
None 37
None 022
None 27

11 13
11 15

8 o9
None 38

o9 [Y:]
None 31
None 18
None 18
None 19
None 024

20 21
None 34
None 026
None 36

o9 8

None 032
el17 26
17 31
o11 *10
27 28
15 e14

None 31

o8 ye]
None 27

City of Wilmington.

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-

incorporated Areas), City
of Wilmington.

City of Wilmington.

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-
incorporated Areas).
New Hanover County (Un-

incorporated Areas).

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-
incorporated Areas).

New Hanover County (Un-
incorporated Areas).
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Atlantic Ocean/Intracoastal | Approximately 750 feet northeast of the intersection of 9 *10 | New Hanover County (Un-
Waterway. U.S Route 421 North Lake Park Boulevard and incorporated Areas),
Spencer Farlow Drive. Town of Carolina Beach,
Town of Kure Beach,
City of Wilmington, Town
of Wrightsville Beach.
Approximately 1,000 feet south of the intersection of *16 *19
Jack Parker Boulevard and South Lumina Avenue.
Cape Fear River ................. Approximately 0.6 mile upstream of the New Hanover/ o7 «8 | New Hanover County (Un-
Pender/Brunswick County boundary. incorporated Areas).
At the New Hanover/Pender/Brunswick County bound- o7 9
ary.

Town of Carolina Beach

Maps available for inspection at the Carolina Beach Town Hall, Planning Department, 1121 North Lake Park Boulevard, Carolina Beach, North

Carolina.

Send comments to the Honorable Dennis Barbour, Mayor of the Town of Carolina Beach, 1121 North Lake Park Boulevard, Carolina Beach,

North Carolina 28428.
Town of Kure Beach

Maps available for inspection at the Kure Beach Town Hall, 117 Settlers Lane, Kure Beach, North Carolina.
Send comments to the Honorable Betty Medlin, Mayor of the Town of Kure Beach, 117 Settlers Lane, Kure Beach, North Carolina 28449.
New Hanover County (Unincorporated Areas)
Maps available for inspection at the New Hanover County Inspections Department, Market Place Mall, 230 Market Place Drive, Suite 110, Wil-

mington, North Carolina.

Send comments to Mr. Allen O’'Neal, New Hanover County Manager, 320 Chestnut Street, Room 502, Wilmington, North Carolina 28401-4093.

City of Wilmington

Maps available for inspection at the Wilmington City Hall, Zoning Department, 102 North 3rd Street, Wilmington, North Carolina.
Send comments to the Honorable Spence H. Broadhurst, Mayor of the City of Wilmington, 102 North 3rd Street, Wilmington, North Carolina

28402.
Town of Wrightsville Beach:

Maps available for inspection at the Wrightsville Beach Town Hall, Planning Department, 321 Causeway Drive, Wrightsville Beach, North Caro-

lina.

Send comments to Ms. Andrea Surratt, Wrightsville Beach Town Manager, 321 Causeway Drive, Wrightsville Beach, North Carolina 28480.

NORTH CAROLINA
Orange County

Toms Creek (Apple Pond)

Turkey Hill Creek ................

Cane Creek

Cane Creek Tributary No. 5

Watery Fork .....ccocoevrineenne

Collins Creek .....ccceeeevvveennen

Wildcat Branch

Collins Creek Tributary 1 ...
Mill Creek

Mill Creek Tributary ............

At the confluence with Cane Creek

Approximately 1,800 feet upstream of Nicks Creek
At the confluence with Cane Creek

Approximately 3.1 miles upstream of Bradshaw Quarry
Road.

Approximately 1,000 feet upstream of the confluence
with Haw River.

Approximately 125 feet upstream of Borland Road .......

At the confluence with Cane Creek .........cccccevivriennnen.

Approximately 1,200 feet upstream of Orange Grove
Road.

At the confluence with Cane Creek .........cccccevieriennen.

Approxiamtely 250 feet upstream of Dairyland Road ....

At the Orange County/Chatham County boundary ........

Approximately 0.1 mile upstream of Big Still Road
At the confluence with Collins Creek ..........ccccocvvriieennen.

Approximately 1,250 feet upstream of Wildcat Creek
Road.
At the confluence with Collins Creek ..........ccccocevvieennen.

Approximately 650 feet upstream of Gait Way ....
At the confluence with Lake Michael Tributary ..............

Approximately 1.3 miles upstream of Mill Creek Road
At the confluence with Mill Creek

Approximately 0.5 miles upstream of Lee Street ...........

None 501
None 558
None 512
None 610
None 418
None 606
None 543
None o575
None 501
None 553
None 451
None 536
None 0475
None 506
None 0487
None 580
None 580
None 658
None 613
None 656

Orange County (Unincor-
porated Areas).

Orange County (Unincor-
porated Areas).
Orange County (Unincor-
porated Areas).
Orange County (Unincor-
porated Areas).
Orange County (Unincor-

porated Areas).

Orange County (Unincor-
porated Areas).

Orange County (Unincor-
porated Areas).
Orange County (Unincor-

porated Areas).

Orange County (Unincor-
porated Areas).

Orange County (Unincor-
porated Areas).
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Mountain Creek .................. At the confluence with New Hope Creek ...........cccuc...... 0474 #473 | Orange County (Unincor-
porated Areas).
Approximately 1.8 miles upstream of the confluence None *506
with New Hope Creek.
Booker Creek .......cccocveeneee. At the confluence with Little Creek and Bolin Creek ..... 0254 255 | Town of Chapel Hill.
Approximately 600 feet upstream of Airport Road ........ 471 479
Cedar Fork ......cccoceviiniennnne Approximately 150 feet upstream of Brookview Drive ... 334 328 | Town of Chapel Hill.
Approximately 600 feet upstream of Kingston Drive ..... None 554
Terrells Creek ......ccevueeeeeee At the Orange County/Chatham County boundary ........ None *421 | Orange County (Unincor-
porated Areas).
Approximately 2.2 miles upstream of the County None 498
boundary.
University Lake (Price At the University Lake Dam ........cccccoooiniiiiinniiineeen, None #330 | Orange County (Unincor-
Creek). porated Areas), Town of
Carrboro.
At the Damascus Church Road .........ccccoceiiieniiiiennnen. None 358
South Hyco Creek .............. At the Caswell County/Orange County boundary .......... None #589 | Orange County (Unincor-
porated Areas).
Approximately 0.95 mile upstream of Bama Road ........ None 643
Back CreekK ......ccccoevreeenen. At the Alamance County/Orange County boundary ...... None #559 | Orange County (Unincor-
porated Areas).
Approximately 150 feet downstream of Carr Store None 648
Road.
South Hyco Creek Tributary | At the Person County/Orange County boundary ........... None #604 | Orange County (Unincor-
8. porated Areas).
Approximately 1,250 feet upstream of Jones Road ...... None 620
Stagg Creek ......cccccevernnnnn. At the Alamance County boundary ...........cccceovevennnen. None #606 | Orange County (Unincor-
porated Areas).
Approximately 1,300 feet downstream of Atkins Road .. None 639
Back Creek Tributary 3 ...... At the confluence with Back Creek .........cccocoeevieriiennen. None #575 | Orange County (Unincor-
porated Areas).
Approximately 300 feet downstream of Harmony None *646
Church Road.
Haw Creek ......cccoeecvevuernenne. At the Orange County/Alamance County boundary ...... None «611 | Orange County (Unincor-
porated Areas).
Approximately 500 feet upstream of the Orange Coun- None 614
ty/Alamance County boundary.
Lake Michael Tributary ....... At the confluence with Mill Creek ........ccccoevvvriiiiennnnen. None #580 | Orange County (Unincor-
porated Areas).
Approximately 1,500 feet upstream of Lancaster Road None *693
Lake Michael Tributary 2 .... | At the confluence with Lake Michael Tributary .............. None #637 | Orange County (Unincor-
porated Areas).
Approximately 400 feet north of U.S. 70 .........cccevrnennee. None 695
Lib Creek ....ccovvevienienienne. Approximately 250 feet downstream of the Orange None #257 | Orange County (Unincor-
County/Chatham County boundary. porated Areas).
Approximately 200 feet upstream of the Orange Coun- None 265
ty/Chatham County boundary.
Crow Branch ........ccccceeeeee At the confluence with Booker Creek ..........cccocvviueennen. None #398 | Town of Chapel Hill.
Approximately 0.5 mile upstream of dam None 500
Chapel Creek ......ccocvrveeene At the confluence with Morgan Creek .................. None 261 | Town of Chapel Hill.
Approximately 350 feet upstream of South Road .... None 419
Little Creek .....ccocevcvvvernenne. At the Orange County/Durham County boundary .... 250 245 | Town of Chapel Hill.
At the confluence with Booker Creek .................. 0254 255
Little Creek Tributary 3 ....... At the confluence with Little Creek ...........cccccooviinnnnen. 0253 252 | Town of Chapel Hill.
At Elderberry DrVe .......coooieiiieeeeee e None 310
Bolin Creek ......cccoeevrueenen. At the confluence with Little Creek and Booker Creek .. 254 #255 | Orange County (Unincor-
porated Areas), Town of
Carrboro, Town of Chap-
el Hill.
Approximately 1,250 feet upstream of Talbryn Way ..... None 578
Buckhorn Branch ................ At the confluence with Jones Creek .........cccevvieeneenen. None #483 | Orange County (Unincor-
porated Areas), Town of
Carrboro.
Approximately 300 feet upstream of dam ...................... None *509
Meeting of the Waters At the confluence of Morgan Creek 261 #262 | Town of Chapel Hill.
Creek.
Approximately 0.6 mile upstream of Woodbine Drive ... None 341
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Morgan CreekK ........cccoevueenee. Approximately 2.7 miles downstream of the Orange None #238 | Orange County (Unincor-
County/Chatham County boundary. porated Areas), Town of
Carrboro, Town of Chap-
el Hill.
Approximately 100 feet upstream of Dairyland Road .... 568 567
New Hope Creek Tributary | Approximately 400 feet downstream of the Orange None #264 | Orange County (Unincor-
1. County/Durham County boundary. porated Areas), Town of
Chapel Hill.
Approximately 1,800 feet upstream of confluence with None 297
Dry Branch.

Town of Carrboro

Maps available for inspection at the Carrboro Town Hall, Planning Department, 301 West Main Street, Carrboro, North Carolina.
Send comments to Mr. Steve Stewart, Carrboro Town Manager, 301 West Main Street, Carrboro, North Carolina 27510.

Town of Chapel Hill

Maps available for inspection at the Chapel Hill Town Hall, 306 North Columbia Street, Chapel Hill, North Carolina.
Send comments to The Honorable Kevin C. Foy, Mayor of the Town of Chapel Hill, Chapel Hill Town Hall, 306 North Columbia Street, 2nd

Floor, Chapel Hill, North Carolina 27516.
Orange County (Unincorporated Areas)
Maps available for inspection at the Orange County Planning and Inspections Department, 306F Revere Road, Hillsborough, North Carolina.
Send comments to Mr. John M. Link, Jr., Orange County Manager, 200 SouthCameron Street, Hillsborough, North Carolina 27278.

NORTH CAROLINA
Wake County

Adams Branch ....................

Armory Tributary ................

Basal CreekK .......cccccceuveeeunes

Basin 10, Stream 2

Basin 10, Stream 5

Basin 10, Stream 5

Basin 10, Stream 6

Basin 10, Stream 9

Basin 10, Stream 10

Basin 10, Stream 13

Basin 10, Stream 14

Basin 11, Stream 4

Basin 11, Stream 7

At Corwin Road

Approximately 800 feet upstream of Corwin Road .

Approximately 0.5 mile upstream of confluence W|th
Richland Creek (Basin 18, Stream 13).

Approximately 0.7 mile upstream of confluence with
Richland Creek (Basin 18, Stream 13).

At the confluence with Richland Creek (Basin 5,
Stream 1).

Approximately 250 feet upstream of St. Catherines
Drive.
At the confluence with Little River (Basin 10, Stream 1)

At Morphus Bridge Road
At Lizard Lick ROAd .......ccccoeviiiiiiieeeieiiiieee e eeiieeeee e

Approximately 0.6 mile upstream of Lizard Lick Road ..
At the confluence with Little River (Basin 10, Stream 1)

Approximately 200 feet downstream of U.S. Highway
64.
At Lizard Lick Road .......cccceoviiriiiiiceeeeceeee e

Approximately 280 feet upstream of Edgemont Road ...
At the confluence with Little River (Basin 10, Stream 1)

At State Highway 96
At the confluence with Little River (Basin 10, Stream 1)

Approximately 250 feet upstream of Fowler Road ..

At the confluence with Basin 10, Stream 14 ................

Approximately 1.7 miles upstream of the confluence
with Basin 10, Stream 14.

Approximately 0.4 mile upstream of the confluence
with Little River (Basin 10, Stream 1).

At Franklin/Wake County boundary

At U.S. Highway 64 ........cooiiiiiieeeeeeeee e

Approximately 700 feet upstream of Ferrell Road .........

At Wake/Johnston County boundary ...........cccccceeveenen.

Approximately 0.4 mile upstream of the Wake/John-
ston County boundary.

None 0276
None 280
None *366
None 377
0272 0273
None 309
0220 219
0220 219
None 286
None 0291
0245 0243
0245 0244
None 0252
None 339
256 0254
288 289
259 0257
259 258
None 0277
None 0344
None 0267
None 308
None 0240
None 341
None 0278
None 308

Town of Garner.

City of Raleigh.

Wake County (Unincor-
porated Areas), Town of
Wake Forest.

Wake County (Unincor-
porated Areas).

Wake County (Unincor-
porated Areas).

Wake County (Unincor-
porated Areas).
Wake County (Unincor-

porated Areas).

Wake County (Unincor-
porated Areas).

Wake County (Unincor-
porated Areas).

Wake County (Unincor-
porated Areas).
Wake County (Unincor-

porated Areas).

Wake County (Unincor-
porated Areas).

Wake County (Unincor-
porated Areas).
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eElevation in feet (NAVD)

Communities affected

Existing Modified
Basin 12, Stream 3 ............ At Old Crews Road .......ccccceeeeiiieeiiee e None 244 | Town of Knightdale, Wake
County (Unincorporated
Areas).
Approximately 0.4 mile upstream of Horton Road ......... None 0293
Basin 14, Stream 2 ............ Confluence with Marks Creek (Basin 14, Stream 1) ..... None +183 | Wake County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of Lake Myra Road .. None 0225
Basin 14, Stream 3 ............ At the confluence with Marks Creek (Basin 14, Stream None 202 | Wake County (Unincor-
1). porated Areas).
Approximately 0.4 mile upstream of Presentation None 0244
Street.
Basin 18, Stream 13 .......... Upstream side of Sorrell Grove Church Road ............... None 290 | Town of Morrisville, Wake
County (Unincorporated
Areas).
At the Wake/Durham County boundary .........c.cccccevueenee. None 320
Basin 18, Stream 13 .......... At the confluence with Basin 18, Stream 13 ................. None 318 | Wake County (Unincor-
porated Areas), Town of
Morrisville.
Approximately 0.5 mile upstream of the confluence None 318
with Basin 18, Stream 13.
Basin 18, Stream 4 ............ Approximately 150 feet upstream of Grove Barton None «318 | City of Raleigh.
Road.
Approximately 0.2 mile upstream of Country Trail ........ None *400
Basin 18, Stream 7 ............ At confluence with Sycamore Creek (Basin 18, Stream None 324 | City of Raleigh.
6).
Approximately 0.5 mile upstream of the confluence None 0343
with Sycamore Creek (Basin 18, Stream 6).
Basin 20, Stream 5 ............ Approximately 0.5 mile upstream of confluence with None 202 | Wake County (Unincor-
Swift Creek. porated Areas).
Approximately 1.7 miles upstream of confluence with None 257
Swift Creek.
Basin 23, Stream 2 ............ At the confluence with Black Creek (Basin 23, Stream None 234 | Wake County (Unincor-
1). porated Areas).
Approximately 1.0 mile upstream of John Adams Road None 320
Basin 23, Stream 2 Tribu- At confluence with Basin 23, Stream 2 ..........cccccceeennee. None #239 | Wake County (Unincor-
tary. porated Areas).
Approximately 175 feet upstream of John Adams Road None 248
Basin 23, Stream 3 ............ At confluence with Black Creek .........cccoceveeevvciieneeneennn. None #283 | Wake County (Unincor-
porated Areas), Town of
Fuquay-Varina.
Approximately 0.9 mile upstream of Maude Stewart None *360
Road.
Basin 23, Stream 4 ............ At confluence with Basin 23, Stream 3 .........cccccoeveeeee. None 292 | Wake County (Unincor-
porated Areas).
Approximately 1,775 feet upstream of Eddie Howard None 0352
Road.
Basin 23, Stream 5 ............ At confluence with Black Creek ........ccocoeiiiiieiniieennnen. None 301 | Wake County (Unincor-
porated Areas).
Approximately 0.9 mile upstream of confluence with None 331
Black Creek.
Beaverdam Creek (Basin Approximately 0.7 mile upstream of Pearces Road ...... None *319 | Wake County (Unincor-
11, Stream 3). porated Areas).
Approximately 320 feet upstream of Pippin Road ......... None *330
Beaverdam Creek (Basin At Old Crews R0Ad .......cccceeveeiiienieiieeiesieeeesee e None 231 | Wake County (Unincor-
12, Stream 1). porated Areas).
Approximately 0.2 mile upstream of Lucas Road .......... None 296
Beaverdam Creek (Basin Approximately 650 feet upstream of Scotland Street .... 0220 «221 | City of Raleigh.
18, Stream 28).
At the upstream side of Glenwood Avenue ................... 0246 0247
Beaverdam Creek East At Kyle DriVe ..o None #235 | City of Raleigh.
(Basin 15, Stream 21).
Approximately 450 feet upstream of U.S. Highway 401 None 0244
Beddingfield Creek ............. Approximately 250 feet upstream of Shotwell Road ..... None 164 | Wake County (Unincor-
porated Areas).
Approximately 625 feet upstream of Shotwell Road ..... None *166
Big Branch (Basin 10, At confluence with Little River .........ccccccoveiiiiniiiceen. 256 254 | Wake County (Unincor-
Stream 8). porated Areas).
Approximately 0.3 mile upstream of Zebulon Road ...... None 288
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Communities affected

Existing Modified
Big Branch (Basin 18, Approximately 250 feet upstream of Chaswick Drive .... 214 «215 | City of Raleigh.
Stream 21).
Approximately 0.3 mile upstream of East Millbrook None 315
Road.
Big Branch (Basin 30, At the confluence with Walnut Creek (Basin 30, *183 +180 | City of Raleigh, Wake
Stream 2). Stream 1). County (Unincorporated
Areas), Town of Garner.
Approximately 0.4 mile downstream of Auburn Church o241 0242
Road.
Big Branch Tributary No. 1 | Approximately 950 feet upstream of the confluence None «185 | City of Raleigh, Wake
(Basin 30, Stream 6). with Big Branch Southeast (Basin 30, Stream 2). County (Unincorporated
Areas).
Approximately 0.5 mile upstream of Interstate 40 ......... None 0217
Big Branch Tributary No. 3 | At the confluence with Big Branch Tributary No. 1 None «197 | City of Raleigh, Wake
(Basin 30, Stream 6). County (Unincorporated
Areas).
Approximately 0.3 mile upstream of Interstate 40 ......... None 0222
Black Creek (Basin 23, At Johnston County boundary ..........cccceeeverienceiecncenn. None «213 | Wake County (Unincor-
Stream 1). porated Areas), Town of
Fuquay-Varina.
Approximately 1.0 mile upstream of confluence of None 325
Basin 23, Stream 5.
Bridges Branch ................... Approximately 0.2 mile upstream of Barksdale Drive .... 204 #205 | City of Raleigh.
Approximately 0.3 mile upstream of Barksdale Drive .... None 208
Brier Creek (Basin 18, Approximately 0.6 mile upstream of confluence with 283 #284 | Town of Cary, Wake Coun-
Stream 14). Stirrup Iron Creek (Basin 18, Stream 12). ty (Unincorporated
Areas).
Approximately 0.7 mile upstream of Nelson Road ........ None 329
Buffalo Creek (Basin 9, At Robertson Pond Dam .........ccccvviieeeiciieeciiee e None 291 | Wake County (Unincor-
Stream 1). porated Areas).
Approximately 0.8 mile upstream of Fowler Road ......... None 399
Cedar Fork (Basin 10, At the confluence with Little River (Basin 10, Stream 1) 284 #289 | Wake County (Unincor-
Stream 15). porated Areas), Town of
Rolesville.
Approximately 3.4 miles upstream of the confluence None 360
with Little River (Basin 10, Stream 1).
Coles Branch (Basin 18, Approximately 0.2 mile upstream of Cary Parkway ....... 334 #335 | Town of Cary, Wake Coun-
Stream 24). ty (Unincorporated
Areas).
Approximately 850 feet upstream of Maynard Road ..... *366 *369
Crabtree Creek (Basin 18, | At Ebenezer Church Road ..........ccccooiiiniiiiiiniinieeen, None #253 | City of Raleigh.
Stream 9).
Approximately 1.5 miles upstream of Reedy Creek None 0258
Road.
Crabtree Creek Tributary Approximately 0.3 mile downstream of Cary Parkway .. None 311 | Town of Cary, Wake Coun-
No. 6 (Basin 18, Stream ty (Unincorporated
20). Areas).
Approximately 500 feet upstream of Cary Parkway ...... None 337
Dutchmans Branch (Basin At the confluence with Swift Creek (Basin 20, Stream 291 #289 | Wake County (Unincor-
20, Stream 17). 1) (Lake Wheeler). porated Areas).
At the downstream side of Blaney Franks Road ........... 291 0289
Fowlers Mill Creek (Basin Approximately 0.2 mile upstream of the confluence None #266 | Wake County (Unincor-
10, Stream 12). with Little River (Basin 10, Stream 1). porated Areas).
Approximately 1.4 miles upstream of Pullytown Road .. None 313
Guffy Branch (Basin 21, At the confluence with Little Creek (Basin 21, Stream None #231 | Wake County (Unincor-
Stream 4). 1). porated Areas).
Approximately 4.3 miles above confluence with Little None 355
Creek (Basin 21, Stream 1).
Hatchet Grove Tributary Approximately 350 feet downstream of Hatchet Grove None 314 | Town of Cary, Wake Coun-
(Basin 18, Stream 25). Dam Tributary. ty (Unincorporated
Areas).
Approximately 0.7 mile upstream of Hatchet Grove None *338
Dam Tributary.
Hodges Creek (Basin 8, Approximately 0.2 mile upstream of Old Crews Road .. None 222 | Wake County (Unincor-
Stream 1). porated Areas).
Approximately 1.4 miles upstream of R.C. Watson None 337
Road.
Hominy Creek (Basin 10, At Lizard Lick Road ........cccoooiiiiiiiiiiiicceee e None 253 | Wake County (Unincor-
Stream 7). porated Areas).
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Approximately 0.3 mile upstream of Hodge Road ......... None 337

Horse Creek (Basin 4, Approximately 0.3 mile downstream of Wake/Franklin None 337 | Wake County (Unincor-

Stream 1). County boundary. porated Areas).
At the Wake/Franklin County boundary .........c.cccccevueenee. None 342

Juniper Branch (Basin 21, At the confluence with Little Creek (Basin 21, Stream None 261 | Wake County (Unincor-

Stream 2). 1). porated Areas).
Approximately 0.8 mile upstream of Pagan Road ......... None 327
Lakemount Tributary (Basin | At the confluence with Big Branch (Basin 18, Stream 0253 #254 | City of Raleigh.
18, Stream 22). 21).
Approximately 250 feet downstream of Pinecroft Drive None 313
Ledge Creek ......cccccevvueenneen. At the confluence with Falls Lake ...........ccccoeiiiinnen. None 262 | Wake County (Unincor-
porated Areas).
At the Wake/Granville County boundary ...........c.cccoueeee. None 262

Lens Branch (Basin 20, At the confluence with Swift Creek (Basin 20, Stream «308 312 | Town of Cary, Wake Coun-

Stream 22). 1). ty (Unincorporated
Areas).
Approximately 500 feet downstream of Lochmere Drive 314 313

Little Beaverdam Lake ....... Entire shoreline ... None 262 | Wake County (Unincor-

porated Areas).

Little Beaverdam Creek Just upstream of the confluence with Little Beaverdam None 262 | Wake County (Unincor-
(Basin 2, Stream 2). Lake. porated Areas).

Approximately 0.7 mile downstream of the Wake/Gran- None 297
ville County boundary.

Little Black Creek (Basin At Johnston County boundary ..........ccccveiriieniiiiieennen. None 0228 | Wake County (Unincor-
23, Stream 8). porated Areas).

Approximately 0.6 mile upstream of Walter Myatt Road None «300
Little Brier Creek (Basin 18, | At the confluence with Brier Creek (Basin 18, Stream 317 #322 | City of Raleigh, Wake
Stream 15). 14). County (Unincorporated
Areas).
At the Wake County/City of Raleigh boundary .............. 317 322
Little Brier Creek (Basin 18, | At the confluence with Brier Creek (Basin 18, Stream 318 322 | City of Raleigh.
Stream 15). 14).
At the downstream side of Lumley Road ...................... 321 322
Little Brier Creek East Just downstream of Interstate 70 .........ccccceeieeriiiiieennnn. None #347 | City of Raleigh, Wake
(Basin 18, Stream 16). County (Unincorporated
Areas).
Approximately 300 feet upstream of the Wake County/ None «388
Durham County boundary.

Little Creek (Basin 11, At Cemetery Road ........coooiiiiiiiiiiiiee e None 278 | Town of Zebulon, Wake

Stream 2). County (Unincorporated
Areas).
Approximately 0.3 mile upstream of U.S. 64 ................. None 312

Little Creek (Basin 21, At the Wake County/Johnston County boundary None 220 | Wake County (Unincor-

Stream 1). porated Areas).
Approximately 2.3 miles upstream of confluence of Ju- None ©335
niper Branch.
Little River (Basin 10, At Johnston/Wake County boundary ...........cccccceeveenen. 218 216 | Wake County (Unincor-
Stream 1). porated Areas), Town of
Wendell, Town of
Zebulon.
At Franklin/Wake County boundary ..........ccccooveeinnnnen. None 0325

Lizard Lick Creek (Basin At the confluence with Little River (Basin 10, Stream 1) 225 222 | Town of Wendell, Wake

10, Stream 23). County (Unincorporated
Areas).
At Wendell Boulevard ............cccoceiviiiiiniiciiienieeeeen 0225 0226

Marks Creek (Basin 14, Approximately 325 feet downstream of Wake/Johnston None *176 | Wake County (Unincor-

Stream 1). County boundary. porated Areas).
Approximately 0.8 mile downstream of Knightdale None *208
Eaglerock road.
Marsh Creek (Basin 18, At SKYCrest DIVE ......cceevuiiiiiieierieeeeseee e 0202 «203 | City of Raleigh, Wake
Stream 17). County (Unincorporated
Areas).
Approximately 650 feet downstream of Falls Church None 315
Road.

Millbrook Tributary to Marsh | Approximately 50 feet upstream of confluence with 0236 #237 | City of Raleigh, Wake
Creek (Basin 18, Stream Marsh Creek (Basin 18, Stream 17). County (Unincorporated
19). Areas).

At Brockton Drive .........ccccceiiiiiiiiiiniiceen 241 0240
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Mills Branch (Basin 22, Approximately 50 feet upstream of railroad ................... None 274 | Wake County (Unincor-
Stream 5). porated Areas).
Approximately 0.7 mile upstream of railroad ................. None 301
Mingo Creek (Basin 12, At the confluence with Beaverdam Southwest Creek ... 204 #206 | Town of Knightdale, Wake
Stream 2). County (Unincorporated
Areas).
At Smithfield Road ..........cccooviiiiiieceeee 270 272
Moccasin Creek (Basin 11, | Approximately 380 feet downstream of U.S. 264 0212 214 | Wake County (Unincor-
Stream 1). porated Areas).
Approximately 0.7 mile upstream of Henry Baker Road None 307
New Hope Tributary to Approximately 1,150 feet upstream of the confluence 216 #215 | City of Raleigh.
Marsh Creek (Basin 18, with Marsh Creek.
Stream 18).
Approximately 150 feet upstream of Calvary Drive ....... None 293
Newlight Creek (Basin 3, Approximately 450 feet upstream of confluence of None #280 | Wake County (Unincor-
Stream 1). Basin 3, Stream 8. porated Areas).
At the Wake County/Granville County boundary ........... None 283
Northeast Tributary to Tur- | Approximately 100 feet upstream of Grove Barton None «318 | City of Raleigh, Wake
key Creek (Basin 18, Road. County (Unincorporated
Stream 4). Areas).
Approximately 0.3 mile upstream of County Trail .......... None 400
Perry Creek (Basin 10, At the confluence with Little River (Basin 10, Stream 1) None «318 | Wake County (Unincor-
Stream 19). porated Areas).
Approximately 325 feet downstream of Old Pearce None 381
Road.
Perry Creek (Basin 15, Approximately 225 feet downstream of the confluence 196 «197 | City of Raleigh, Wake
Stream 26). with Perry Creek East Branch. County (Unincorporated
Areas).
Approximately 0.8 mile upstream of Rainwater Drive ... None 355
Perry Creek East Branch At the confluence with Perry Creek (Basin 15, Stream 196 «197 | City of Raleigh, Wake
(Basin 15, Stream 27). 26). County (Unincorporated
Areas).
Approximately 650 feet upstream of the confluence 196 197
with Perry Creek (Basin 15, Stream 26).
Richland Creek (Basin 5, Approximately 1,050 feet downstream of New Falls of 206 #205 | City of Raleigh, Wake
Stream 1). the Neuse Road. County (Unincorporated
Areas), Town of Wake
Forest.
At the Wake/Franklin County boundary ..........ccceceeneee. None «301
Richland Creek Tributary ... | At the confluence with Richland Creek (Basin 5, 0227 0228 | Town of Wake Forest,
Stream 1). Wake County (Unincor-
porated Areas).
Approximately 1.2 miles upstream of the confluence None 311
with Richland Creek (Basin 5, Stream 1).
Rocky Branch (Basin 30, At the confluence with Walnut Creek (Basin 30, 233 #236 | City of Raleigh.
Stream 5). Stream 1).
Approximately 200 feet downstream of Western Boule- 296 0297
vard.
Snipes Creek .....ccceevveeennen Approximately 100 feet upstream of confluence of None #278 | Wake County (Unincor-
Basin 11, Stream 7. porated Areas) Town of
Zebulon.
Approximately 0.6 mile upstream of Highway 96 .......... None 330
Swift Creek (Basin 20, At Old Stage Road ........cccceeniiiiiiiieiiceee e 0245 246 | Town of Cary, Wake Coun-
Stream 1). ty (Unincorporated
Areas).
Approximately 700 feet upstream of U.S. Highway 64 .. None 359
Swift Creek Tributary No. 7 | At the confluence with Swift Creek (Basin 20, Stream 325 ¢332 | Town of Cary, Wake Coun-
(Basin 20, Stream 24). 1). ty (Unincorporated
Areas).
Approximately 0.3 mile upstream of the confluence 331 332
with Swift Creek (Basin 20, Stream 1).
Sycamore Creek (Basin 18, | At the confluence with Crabtree Creek (Basin 18, None #254 | City of Raleigh, Wake
Stream 6). Stream 9). County (Unincorporated
Areas).
Approximately 1 mile upstream of Leesville Road ........ None 450
Sycamore Creek (Basin 18, | Approximately 0.5 mile upstream of ACC Boulevard .... None 395 | City of Raleigh, Wake
Stream 6). County (Unincorporated
Areas).
Approximately 1 mile upstream of Leesville Road ........ None 450
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Turkey Creek (Basin 18, At the confluence with Sycamore Creek ..........cccceoueee. None #254 | City of Raleigh, Wake
Stream 15). County (Unincorporated
Areas).
Approximately 1.3 miles upstream of Ebenezer Church None 279
Road.
Unnamed Tributary (#1) to | Approximately 425 feet downstream of Wake/Johnston None 216 | Wake County (Unincor-
Swift Creek. County boundary. porated Areas).
Approximately 125 feet downstream of Wake/Johnston None 216
County boundary.
Walnut Creek (Basin 30, Approximately 0.8 mile upstream of the confluence 174 *173 | Town of Cary, Wake Coun-
Stream 1). with Neuse River (Basin 15, Stream 1). ty (Unincorporated
Areas), City of Raleigh.
Approximately 0.3 mile upstream of Maynard Road ..... None 452
Buckhorn Creek .................. Approximately 500 feet downstream of Cass Holt Road None 232 | Wake County (Unincor-
porated Areas).
Approximately 0.45 mile upstream of Honeycutt Road None 0444
Jim Branch ..o At the confluence with Harris Reservoir ..........c.cccee...e.. None 232 | Wake County (Unincor-
porated Areas).
Approximately 1.0 mile upstream of the confluence None 252
with Harris Reservoir.
Cary Branch .......cccocceeieene At the confluence with Harris Reservoir ............ccce..e.. None #232 | Wake County (Unincor-
porated Areas).
Approximately 2.3 mile upstream of the confluence None 326
with Norris Branch.
Harris Reservoir ................. Entire shoreline with Wake County ..........cccccceiiivinenee. None 232 | Wake County (Unincor-
porated Areas).
Norris Branch ..................... At the confluence with Cary Creek .........cccocevviiinnnen. None 239 | Wake County (Unincor-
porated Areas), Town of
Holly Springs.
Approximately 1.5 miles upstream of Avent Ferry Road None 328
Utley Creek .....cccvevevereenne. At the confluence with White Oak Creek ..........cccceeveeee. None 232 | Wake County (Unincor-
porated Areas), Town of
Holly Springs.
Approximately 3.3 miles upstream of the confluence None 329
with White Oak Creek.
White Oak Creek (Basin At the confluence of Harris Reservoir ..........cccccceeeeen. None 232 | Wake County (Unincor-
26, Stream 1). porated Areas), Town of
Holly Springs.
Approximately 1,600 feet upstream of Highway 1 ......... None 311
Big Branch (Basin 26, At the confluence with White Oak Creek ...........cceenee. None 0248 | Wake County (Unincor-
Stream 5). porated Areas), Town of
Holly Springs.
Approximately 0.4 mile upstream of Highway 1 ............ None 307
Little Branch (Basin 26, At the confluence with Big Branch (Basin 26, Stream None 250 | Wake County (Unincor-
Stream 3). 5). porated Areas), Town of
Holly Springs.
Apprixmately 1.7 miles upstream of New Hill Road ...... None 310
Little Branch Tributary At the confluence with Little Branch (Basin 26, Stream None #265 | Wake County (Unincor-
(Basin 26, Stream 4). 3). porated Areas).
Approximately 1.0 mile upstream of the confluence None 0282
with Little Branch.
Little White Oak Creek At the confluence with Harris Reservoir .............cc....... None 232 | Wake County (Unincor-
(Basin 26, Stream 9). porated Areas).
Approximately 0.8 mile upstream of Highway 1 ............ None 0288
Little White Oak Creek Trib- | At the confluence with Little White Oak Creek (Basin None 0247 | Wake County (Unincor-
utary 2. 26, Stream 9). porated Areas).
Approximately 900 feet upstream of the confluence None 261
with Little White Oak Creek (Basin 26, Stream 9).
Thomas Creek ........ccceennne At the confluence with Harris Reservoir .............cc....... None 232 | Wake County (Unincor-
porated Areas).
Approximately 100 feet downstream of Highway 1 None 0245
Big Branch ........c.ccccceeenn. At the confluence with Harris Reservoir None 232 | Wake County (Unincor-
porated Areas).
Approximately 0.9 mile upstream of Highway 1 ............ None 298
Little Beaver Creek (Basin | Approximately 0.7 mile upstream of the Chatham/ 0238 #239 | Wake County (Unincor-
27, Stream 1). Wake County boundary. porated Areas).
Approximately 1.2 miles upstream of New Hill Olive None 0284
Chapel Road.
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Morris Branch ............c........ At Chatham/Wake County boundary .........ccccocvevverennn. 250 264 | Wake County (Unincor-
porated Areas), Town of
Cary.
Approximately 750 feet upstream of Howard Road ....... None 336
Kenneth Branch (Basin 24, | At railroad .......cccccoooiiiiiiieeniiee e None 394 | Wake County (Unincor-
Stream 6). porated Areas), Town of
Fuquay-Varina.
Approximately 1,750 feet upstream of railroad .............. None 394
Angier Creek (Basin 24, Just upstream of railroad ..........cccocceeiiiniiiiiieen None #368 | Wake County (Unincor-
Stream 4). porated Areas), Town of
Fuquay-Varina.
Approximately 0.4 mile upstream of railroad ................. None 378
Neills Creek ......cceevevreeenen. At Harnett/Wake County boundary ..........cccceviiiieennnen. None #263 | Wake County (Unincor-
porated Areas).
Approximately 1.3 miles upstream of Harnett/Wake None #300
County boundary.
Beaver Creek (Basin 27, At the confluence with Jordan Lake ........cccccceenuiiennnen. None #238 | Wake County (Unincor-
Stream 2). porated Areas), Town of
Apex.
Approximately 1,100 feet up stream of Castlebury None 370
Drive.
Jacks Branch (Basin 28, At the confluence with White Oak Creek (Basin 28, None 273 | Wake County (Unincor-
Stream 4). Stream 1). porated Areas).
Approximately 1.5 miles upstream of the confluence None 332
with White Oak Creek.
White Oak Creek (Basin At the Wake/Chatham County boundary ...........cccee...... None #238 | Wake County (Unincor-
28, Stream 1). porated Areas), Town of
Cary.
Approximately 0.6 mile upstream of Park Village Drive None *369
Clark Branch (Basin 28, At the confluence with White Oak Creek ...........cccc....... None 256 | Wake County (Unincor-
Stream 3). porated Areas).
Approximately 0.5 mile upstream of Green Level None 302
Church Road.
Basin 28, Stream 8 ............ At the confluence with White Oak Creek ...........ccceenee. None 262 | Wake County (Unincor-
porated Areas), Town of
Cary.
Approximately 0.3 mile upstream of Hendricks Road ... None #303
Basin 28, Stream 7 ............ At the confluence with Basin 28, Stream 8 .................. None 275 | Town of Cary.
Approximately 0.4 mile upstream of the confluence None 290
with Basin 28, Stream 8.
Batchelor Branch (Basin At the confluence with White Oak Creek ...........cccueu...... None #268 | Wake County (Unincor-
28, Stream 6). porated Areas), Town of
Cary.
Approximately 1,000 feet upstream of Highfield Avenue None 356
Reedy Branch (Basin 27, At the confluence with Beaver Creek (Basin 27, 238 #239 | Wake County (Unincor-
Stream 5). Stream 2). porated Areas).
Approximately 0.4 mile upstream of the confluence None 0274
with Reedy Branch Tributary (basin 27, Stream 6).
Reedy Branch Tributary Approximately 200 feet upstream of the confluence 265 266 | Wake County (Unincor-
(basin 27, Stream 6). with Rudy Branch (Basin 27, Stream 5). porated Areas), Town of
Apex.
Approximately 800 feet upstream of Kelly Road ........... None 310
Kenneth Creek (Basin 24, At the Harnett/Wake County boundary ..........c.cceceeeeeee. None 257 | Town of Fuquay-Varina.
Stream 2).
Approximately 0.4 mile upstream of the Harnett/Wake None 0262
County boundary.
Basin 18, Stream 13 Tribu- | At the confluence with Basin 18, Stream 13 ................. None 318 | Town of Morrisville.
tary.
Approximately 0.6 mile upstream of the confluence None 318
with Basin 18, Stream 13.
Basin 20, Stream 20 .......... At the confluence with Swift Creek ......cccceceiriviiennnnen. 293 292 | Wake County (Unincor-
porated Areas).
Approximately 475 feet upstream of the confluence 293 0292
with Swift Creek.
Kit Creek (Basin 29, Just upstream of Louis Stevens Road ...........cccccecueeneee. 258 259 | Wake County (Unincor-
Stream 7). porated Areas), Town of
Morrisville.
Approximately 0.2 mile upstream of Davis Drive ........... None 0292
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Kit Creek Tributary 1 (Basin | At the confluence with Kit Creek (Basin 29, Stream 7) 259 261 | Wake County (Unincor-
29, Stream 11). porated Areas).
Approximately 0.3 mile upstream of Davis Drive . 0279 0284
Lens Branch (Basin 20, At the confluence with Swift Creek .......ccccocverciiieenen. «308 312 | Wake County (Unincor-
Stream 22). porated Areas), Town of
Cary.
Approximately 500 feet downstream of Lochmere Drive 314 313

Town of Apex

Maps available for inspection at the Apex Town Hall, 73 Hunter Street, Apex, North Carolina.

Send comments to The Honorable Keith Weatherly, Mayor of the Town of Apex, P.O. Box 250, Apex, North Carolina 27502.

Town of Cary

Maps available for inspection at the Cary Town Hall, Storm Water Services Division, 318 North Academy Street, Cary, North Carolina.

Send comments to The Honorable Ernest McAlister, Mayor of the Town of Cary, 318 North Academy Street, North Carolina 27511.

Town of Fuquay-Varina

Maps available for inspection at the Fuquay-Varina Town Hall, Planning Department, 401 Old Honeycutt Road, Fuquay-Varina, North Carolina.

Send comments to Mr. Andy Hedrick, Fuquay-Varina Town Manager, 401 Old Honeycutt Road, Fuquay-Varina, North Carolina 27526.

Town of Garner

Maps available for inspection at the Town of Garner Engineering Department, 900 7th Avenue, Building B, Garner, North Carolina.

Send comments to Ms. Mary Lou Todd, Garner Town Manager, P.O. Box 446, Garner, North Carolina 27529.

Town of Holly Springs

Maps available for inspection at the Holly Springs Town Hall, Engineering Department, 125 South Main Street, Holly Springs, North Carolina.

Send comments to The Honorable Richard Sears, Mayor of the Town of Holly Springs, 4716 Salem Ridge Road, Holly Springs, North Carolina
27540.

Town of Knightdale

Maps available for inspection at the Town of Knightdale Planning Department, 950 Steeple Square Court, Knightdale, North Carolina.

Send comments to Mr. Gary McConkey, Knightdale Town Manager, P.O. Box 640, Knightdale, North Carolina 27545.

Town of Morrisville

Maps available for inspection at the Morrisville Town Hall, Planning Department, 100 Town Hall Drive, Morrisville, North Carolina.

Send comments to The Honorable Gordon Cromwell, Mayor of the Town of Morrisville, 100 Town Hall Drive, Morrisville, North Carolina 27560—
8443.

City of Raleigh

Maps available for inspection at the City of Raleigh Planning Department, 222 West Hargett Street, 4th Floor, Raleigh, North Carolina.

Send comments to the Honorable Charles Meeker, Mayor of the City of Raleigh, P.O. Box 590, Raleigh, North Carolina 27602.

Town of Rolesville

Maps available for inspection at the Rolesville Town Hall, 200 East Young Street, Rolesville, North Carolina.

Send comments to The Honorable Nancy Kelly, Mayor of the Town of Rolesville, P.O. Box 250, Rolesville, North Carolina 27571.

Wake County (Unincorporated Areas)

Maps available for inspection at the Wake County Office Building, Environmental Services, 1st Floor, 336 Fayetteville Street Mall, North Caro-
lina.

Send comments to Mr. David Cooke, Wake County Manager, 337 South Salisbury Street, Suite 1100, Raleigh, North Carolina 27602.

Town of Wake Forest

Maps available for inspection at the Town of Wake Forest Planning Department, 401 EIm Avenue, Wake Forest, North Carolina.

Send comments to the Honorable Vivian Jones, Mayor of the Town of Wake Forest, 401 EIm Avenue, Wake Forest, North Carolina 27587.

Town of Wendell

Maps available for inspection at the Town of Wendell Planning Department, 15 East Fourth Street, Wendell, North Carolina.

Send comments to Mr. Timothy Burgess, Wendell Town Manager, P.O. Box 828, Wendell, North Carolina 27591.

Town of Zebulon

Maps available for inspection at the Town of Zebulon Planning Department, 100 North Arendell Avenue, Zebulon, North Carolina.

Send comments to The Honorable Robert Matheny, Mayor of the Town of Zebulon, 100 North Arendell Avenue, Zebulon, North Carolina 27597.

TENNESSEE
Knox County
Beaver Creek ........cccoceeeneee. Approximately 1.6 miles upstream of confluence with 797 #796 | Knox County (Unincor-
Clinch River. porated Areas), City of
Knoxville.
Approximately 600 feet upstream of Tazewell Pike ...... None *1,081
Berry Branch ........cc.......... At confluence with Lyon Creek .........ccoccoviiiiiiiciinnen. None #881 | Knox County (Unincor-
porated Areas).
Approximately 3,346 feet upstream of confluence with None «889
Lyon Creek.
Brice Branch .......cc.cccoceenee. At confluence with Flat Creek ..........cccovviiiiiniinieennen, None #946 | Knox County (Unincor-
porated Areas).
Approximately 1,320 feet upstream of confluence with None 0948
Flat Creek.
Burnett Creek .......ccccceeeneee. At confluence with French Broad River .........cccccoeeeee. None 827 | Knox County (Unincor-

porated Areas).
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Approximately 763 feet upstream of John Sevier High- None *865
way.
Cliff Creek ...coooeveveeriiiiees At confluence with Lyon Creek ........ccccvveieeniinieeninen. None #849 | Knox County (Unincor-
porated Areas).
Approximately 2.1 miles upstream of Randles Road .... None 985
Conner Creek ......ccccceeunnee. Just upstream of Rippling Drive .........ccccocviiiiiiiiieenen. None #796 | Knox County (Unincor-
porated Areas).
Approximately 307 feet upstream of Conner Creek Cir- None #960
cle.
Cox Creek ....cccoeeevvveneennenne. At confluence with Beaver Creek ........ccccocevvenvrcecnncnnn. None 1,036 | Knox County (Unincor-
porated Areas).
Approximately 701 feet upstream of Tazewell Road ..... None 1,092
Tributary to Cox Creek ....... At confluence with Cox Creek .......ccocovniiiiieenienieennen, None 1,044 | Knox County (Unincor-
porated Areas).
Approximately 149 feet upstream of Cedarbreeze None *1,073
Road.
Echo Valley Tributary ......... At confluence with Ten Mile Creek ......cccceevveriiriieennnen. 875 #876 | Knox County (Unincor-
porated Areas).
Approximately 157 feet upstream of Echo Valley Road None 880
First Creek .....ccccvevevvrvennne At confluence with Tennessee River ...........ccccoceeeee. 821 «882 | City of Knoxuville.
Approximately 379 feet upstream of Knox Road . None 967
First Creek Tributary No. 1 | At confluence with First Creek .........cccccovevieninvennnnenne. None #962 | City of Knoxuville.
Approximately 1,341 feet upstream of Rockcrest Road None 0994
First Creek Tributary No. 2 | At confluence with First Creek .........cccccoveviininvennnnenne. None #962 | City of Knoxuville.
Approximately 1,011 feet upstream of Meadow Road .. None 985
Flat Creek .....cccovvvevereennene At confluence with Helston River ...........cccccoeiiiiiinnn. None #848 | Knox County (Unincor-
porated Areas).
Approximately 937 feet upstream of Longmire Road .... None 992
Fourth Creek .......cccoceevnene At confluence with Tennessee River ..........ccccceveenen. 818 «819 | City of Knoxville.
Approximately 227 feet upstream of Middlebrook Pike 920 025
Tributary No. 1 to Fourth At confluence with Fourth Creek .........ccoooveiiiiiiniennnen. *836 #835 | City of Knoxville.
Creek.
Approximately 365 feet upstream of Lawford Road ...... None 0922
Tributary No. 3 to Fourth At confluence with Fourth Creek .........ccccoverivinieiicnennn. None «915 | City of Knoxuville.
Creek.
Approximately 586 feet upstream of Picadilly Road ...... None 047
French Broad .........cccceeueee. At confluence with French Broad .........cccccovoiviiiniennen. 826 825 | Knox County (Unincor-
porated Areas), City of
Knoxuville.
At Knox County boundary .........cccceceveriienieniencniecneeae None *860
Grassy Creek ......cccceeveenne At confluence with Beaver Creek .........ccccoeveeriiniennnnen. 974 #973 | Knox County (Unincor-
porated Areas), City of
Knoxville.
Approximately 0.55 mile upstream of Grassy Creek None 1,024
Way.
Grassy Creek Tributary ...... At confluence with Grassy Creek ........ccccocvvenirieennennn. None #993 | Knox County (Unincor-
porated Areas).
Approximately 1.0 mile upstream of Johnson Road ...... None *1,016
Hickory CreekK ......cccocueeneen. Approximately 500 feet upstream of Campbell Street ... None #926 | Knox County (Unincor-
porated Areas).
Approximately 4,281 feet upstream of Cooper Lane ..... None *1,025
Hines Branch ..................... At confluence with Beaver Creek ........ccccocevenvieenncnen. None *1,014 | Knox County (Unincor-
porated Areas), City of
Knoxuville.
Approximately 1,835 feet upstream of Mynatt Drive ..... None 1,078
Hines CreekK ......ccccevuerunnne. At confluence with French Broad River ........................ None 832 | Knox County (Unincor-
porated Areas).
Approximately 0.44 mile upstream of Old Sevierville None 0921
Pike.
Tributary to Hines Creek .... | At confluence with Hines Creek .........ccccovviciniiinennnns None «902 | Knox County (Unincor-
porated Areas).
Approximately 0.47 mile upstream of confluence with None 919
Hines Creek.
Kerns Branch ..........c.c....... At confluence with Beaver Creek ........ccccocevvenvrcecnnennn. None 1,058 | Knox County (Unincor-
porated Areas).
Approximately 842 feet upstream of Majors Road None *1,130
Knob Creek ........ccocevveeenen. At confluence with Tennessee River ..........ccccceveenen. None #818 | Knox County (Unincor-
porated Areas), City of
Knoxuville.
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Approximately 0.6 mile upstream of Martin Mill Pike .... None «903
Knob Fork ......ccccovivniinneen. At confluence with Beaver Creek ........ccccooeevvenvrceennennnn. 995 #9394 | Knox County (Unincor-
porated Areas).
Approximately 183 feet upstream of Fountain City None «1,080
Road.
Limestone Creek ................ At confluence with Tuckahoe Creek ..........ccccocveveruenee. None «872 | Knox County (Unincor-
porated Areas).
Approximately 1,736 feet upstream of Smith School None «889
Road.
Little Flat Creek .................. At confluence with Flat Creek ..........ccccoeevieiiniiicncennn, None #965 | Knox County (Unincor-
porated Areas).
Approximately 0.8 mile upstream of Clement Road ...... None 1,042
Little Turkey Creek ............. At confluence with Turkey Creek .........cccceeveivivrieennnen. 815 #816 | Knox County (Unincor-
porated Areas), Town of
Farragut.
Approximately 900 feet upstream of Brochardt Boule- None 916
vard.
Little Turkey Creek Tribu- At confluence with Little Turkey creek ..o, None #908 | Town of Farragut.
tary.
Approximately 131 feet upstream of Hickory Woods None 047
Road.
Love Creek Tributary .......... At confluence with Love Creek ........ccccocvvervieneeiienicnnnn. None #836 | City of Knoxuville.
Approximately 1,086 feet upstream of Chilhavee Cant None 867
Lyon Creek .....cccccecveveenenne. At confluence with Holsten River ...........ccccooiiiiiinnen. None #849 | Knox County (Unincor-
porated Areas).
Approximately 461 feet upstream of Carter Mill Drive ... None 087
Mill Branch ........ccccooevveeenee. At confluence with Willow FOrk ........ccccooiriiiniinnennnen. 1,024 1,027 | Knox County (Unincor-
porated Areas), City of
Knoxville.
Approximately 440 feet upstream of Maynardville Pike None 1,142
Murphy CreekK ........ccooueneen. Approximately 4,700 feet downstream of Southern 975 #974 | Knox County (Unincor-
Railway. porated Areas).
Approximately 1,350 feet upstream of Link Road ......... None *1,087
North Fork Beaver Creek ... | At confluence with Beaver Creek ........cccccceeveeecneneennnen. 1,015 1,018 | Knox County (Unincor-
porated Areas).
Approximately 128 feet upstream of McCloud Road ..... None *1,096
North Fork Turkey .............. Approximately 2,444 feet downstream of Kingston Pike 853 852 | Town of Farragut.
Approximately 1,375 feet upstream of Grigsby Chapel None 944
Road.
Plumb Creek ........cccovrvenene Approximately 560 feet downstream of Hardin Valley 940 #941 | Knox County (Unincor-
Road. porated Areas).
Approximately 146 feet upstream of Hickey Road ........ None 977
Roseberry Creek ................ Approximately 1,200 feet upstream of confluence with 346 845 | Knox County (Unincor-
Holsten River. porated Areas), City of
Knoxville.
Approximately 1,352 feet upstream of Maloneyville None «1,030
Road.
Sinking Creek .......cccoeeenee. At confluence with Tennessee River ..., None «817 | Knox County (Unincor-
porated Areas).
Approximately 1,200 feet upstream of Wallace Road ... None 913
Sinking Creek Tributary to At confluence with Ten Mile Creek ......ccccceeveeriirieennnen. 894 #900 | Knox County (Unincor-
Ten Mile Creek. porated Areas).
Approximately 396 feet upstream of Middlebrook Pike None 0997
Sixmile Branch ................... At end of Burnett Creek ........ccccoeveeviiieriinininceeee, None #865 | Knox County (Unincor-
porated Areas).
Approximately 636 feet upstream of East Maine Drive None «908
South Fork Beaver Creek .. | At confluence with Beaver Creek .........cccccocieniiniieennen. None 1,074 | Knox County (Unincor-
porated Areas).
Approximately 392 feet upstream of Maloneyville Road None 1,107
Stock Creek .....cccevveveenenne. Approximately 1.23 miles downstream of Martin Mill 820 «819 | Knox County (Unincor-
Pike. porated Areas).
Approximately 58 feet upstream of McCammon Road .. None 892
Swanpond CreekK ................ At a point just downstream of Huckleberry Springs #933 #932 | Knox County (Unincor-
Road. porated Areas).
Approximately 3,200 feet upstream of Wooddale None 996
Church Road.
Ten Mile Creek ........ccceeee. At confluence with Ebenizers Sinkhole ..............cccce.e. «878 #876 | Knox County (Unincor-
porated Areas), City of
Knoxville
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Source of flooding

Location

#Depth in feet above
round.
*Elevation in feet (NGVD)
eElevation in feet (NAVD)

Communities affected

Existing Modified
Approximately 0.5 mile upstream of Robinson Road .... None *967
Thompson School Tributary | At confluence with Beaver Creek .........cccoceevviiiieeneenne. None *1,067 | Knox County (Unincor-
porated Areas).
Approximately 545 feet upstream of East Emory Road None *1,086
Tuckahoe Creek ................. At confluence with French Broad River ..........cccocceeeee. None 850 | Knox County (Unincor-
porated Areas).
Approximately 3,396 feet upstream of Dave Smith None *906
Road.
Turkey Creek .......cceveeeeeeene At confluence with Tennessee River ...........cccceeeeeen. 815 «816 | Knox County (Unincor-
porated Areas), Town of
Farragut.
Approximately 1,606 feet upstream of Dutchtown Road None *960
West Hills Tributary ............ At confluence with Ten Mile Creek .......ccccoeeeveviieennnnen. 899 #902 | Knox County (Unincor-
porated Areas), City of
Knoxville.
Approximately 295 feet upstream of Corteland Drive .... None *931
Whites Creek .......cccccoevvueeene At confluence with First Creek ........cccccviiiieinieniennnen. #955 #957 | Knox County (Unincor-
porated Areas), City of
Knoxville.
Approximately 0.6 mile upstream of Clearbrook Road .. None *989
Williams Creek ........cccceeueee At confluence with Tennessee River ..., 822 «823 | City of Knoxuville.
Approximately 451 feet upstream of Wilson Avenue ..... None *898
Willow Fork .......ccccoeuvveeeennnn. At confluence with Beaver Creek .......ccccceveeeeeciveneenennn. 1,022 1,027 | Knox County (Unincor-
porated Areas).
Approximately 628 feet upstream of Brackett Road ...... None «1,093
Little River .....cccccoevvviieenen. At confluence with Tennessee River ..........cccccvveeneen. 817 «818 | Knox County (Unincor-
porated Areas), City of
Knoxuville.
Approximately 0.77 mile upstream of Alro Highway ...... None 819
Tennessee River ................ Approximately 28.0 miles downstream of Pellissippi 815 #816 | Knox County (Unincor-
Parkway. porated Areas), City of
Knoxville.
Just upstream of confluence of Williams Creek ............ 822 823

Town of Farragut

Maps available for inspection at the Farragut Town Hall, EngineeringDepartment, 11408 Municipal Center Drive, Farragut, Tennessee.

Send comments to Mr. Dave Olson, Farragut Town Administrator, Farragut Town Hall, Administration Department, 11408 Municipal Center
Drive,Farragut, Tennessee 37922.

Knox County (Unincorporated Areas)

Maps available for inspection at Knox County Engineering and PublicWorks, 205 West Baxter Avenue, Knoxville, Tennessee.

Send comments to The Honorable Michael R. Ragsdale, Mayor of Knox County,Office of County Mayor, 400 West Main Street, Suite 615,

Knoxville,Tennessee 37902.

City of Knoxville

Maps available for inspection at the City of Knoxville EngineeringDivision, City County Building, 400 Main Street, Room 480, Knox-

ville,Tennessee.

Send comments to the Honorable Bill Haslam, Mayor of the City ofKnoxville, P.O. Box 1631, Knoxville, Tennessee 37901.

WEST VIRGINIA
Wyoming County

Barkers Creek

Clear FOrk ......ccocovvveecieeenns

Gooney Otter Creek ...........
Huff Creek

Indian Creek ......ccccccvveennenn.

Laurel Fork

At the confluence with Guyandotte River

Approximately 2.5 miles upstream of Milam Fork
At the upstream Town of Oceana corporate limits

Approximately 0.5 mile upstream of Koppers City Bot-
tom Road 2.

At the confluence with Barkers Creek ...........ccccoevueeneeee.

Approximately 1.1 miles upstream of Noseman Branch

At the Wyoming County boundary .........ccccceeevvrcevnennen.

Approximately 10.5 miles upstream of county boundary

At the confluence with the Guyandotte River ................

Approximately 9.3 miles upstream of confluence with
the Guyandotte River.

Approximately 30 feet downstream of State Route 10 ..

Approximately 0.5 mile upstream of Access Road ........

*1,394 *1,395
None 2,410
None 1,291
None 1,376
None 1,652
None 1,929
None 973
None *1,530
None 1,137

1,293 1,292

*1,362 *1,363
None 1,846

Wyoming County (Unincor-
porated Areas).

Wyoming County (Unincor-
porated Areas).
Wyoming County (Unincor-

porated Areas).

Wyoming County (Unincor-
porated Areas).

Wyoming County (Unincor-
porated Areas).

Wyoming County (Unincor-
porated Areas).
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*Elevation in feet (NGVD)

round.

Source of flooding Location «Elevation in feet (NAVD) Communities affected
Existing Modified
Muzzle Creek .......cccoeeueeneee. At the confluence of Little Huff Creek .........cccccceeueeneen. None 1,079 | Wyoming County (Unincor-
porated Areas).
Approximately 1.5 miles upstream of the confluence of None 1,177
Little Huff Creek.
Slab Fork ....ccccoeviiiiiiiine Approximately 900 feet downstream of Caloric Road ... None 1,052 | Wyoming County (Unincor-
porated Areas).
Approximately 2.1 miles upstream of Jesus Way None *1,651
Church Bridge.

Wyoming County (Unincorporated Areas)

Maps available for inspection at the Wyoming County Courthouse, Main Street, Pineville, West Virginia.
Send comments to Mr. H.R. Davis, Wyoming County Commission President, P.O. Box 309, Pineville, West Virginia 24874.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: June 14, 2005.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.

[FR Doc. 05-12167 Filed 6—20-05; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA—P-7691]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed below. The BFEs and modified
BFEs are the basis for the floodplain
management measures that the
community is required either to adopt
or to show evidence of being already in
effect in order to qualify or remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
Federal Emergency Management
Agency, 500 C Street, SW., Washington,
DC 20472, (202) 646—2903.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below for the modified BFEs for each
community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of the Emergency Preparedness
and Response Directorate has resolved
any appeals resulting from this
notification.

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically

excluded from the requirements of 44
CFR part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.
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§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

Source of flooding and location of referenced elevation

¢ Elevation in feet (NAVD)

Communities affected

Existing/ Modified
Carter Branch:
Approximately 120 feet downstream of State High- 945 946 | City of Carthage.
way 96.
Just upstream of East Central Avenue and Bur- 955 956

lington Northern & Santa Fe Railway.

Maps are available for inspection at the Engineer’s Office, 623 East 7th Street, Carthage, Missouri.
Send comments to The Honorable Kenneth Johnson, Mayor, City of Carthage, 326 Grant Street, Carthage, Missouri 64836.

Alexander Creek:
Approximately 8,025 feet upstream of Ward Road ...
Approximately 5,600 feet upstream of Prairie Road
East Branch South Grand River:
Approximately 9,900 feet upstream of confluence of
Wolf Creek.
Approximately 510 feet upstream of Kendall Road ..
East Branch of West Fork East Creek:
At confluence with West Fork East Creek ................
Approximately 3,050 feet upstream of confluence
with West Fork East Creek.
East Creek Tributary:
Approximately 990 feet downstream of Pickering
Road.
Approximately 10,000 feet upstream of confluence
of North Fork East Creek Tributary.
East Fork of East Tributary of East Branch South Grand
River
At confluence with East Tributary of East Branch
South Grand River.
Approximately 3,250 feet upstream of 200th Street
East Tributary of East Branch South Grand River:
At confluence with East Branch South Grand River
Approximately 2,920 feet upstream of Prairie Road
East Tributary of Lumpkins Fork:
Approximately 4,770 feet downstream of North
Madison Street.
Approximately 40 feet upstream of 155th Street ......
East Tributary of Massey Creek:
Approximately 3,225 feet downstream of Missouri
Highway D.
Approximately 85 feet upstream of Cedar Road .......
Lower East Fork of East Creek Tributary:
At confluence with East Creek Tributary ...................
Approximately 12,800 feet upstream of U.S. High-
way 71.
Lower East Tributary of Mill Creek:
At confluence with Mill Creek ........cccovvriiiiiinncnnns

Approximately 8,120 feet upstream of confluence
with Mill Creek.
Lumpkins Fork:
At 155th Street .......ocoveeiiiieee e
Approximately 70 feet upstream of North Madison
Street.
Massey Creek:
Approximately 5,070 feet downstream of 223rd
Street.
At State Line Road ......ccccoocieiiiiiiiieceeeeeeee
Middle East Tributary of Mill Creek:
Approximately 3,950 feet upstream of confluence
with Mill Creek.
Approximately 6,320 feet upstream of confluence
with Mill Creek.
Mill Creek:
At County Boundary ........cccceceeeieenieniieeneeeeeneeene

Approximately 95 feet downstream of 187th Street ..

None
None

None
None
None
None
None

None

None
None

None
None

None

None

None

None

None

None

None

None

None

None

None

None

None

None

None

None

942
1,004

886
954
974
990
918

1,000

937
1,007

889
993

954
999
944
997
931
987
885
937
945
979
904
969
912

940

871

1,045

Cass County (Unincorporated Areas) City of Raymore.

Cass County (Unincorporated Areas) City of Peculiar.

Cass County (Unincorporated Areas) City of Belton.

Cass County (Unincorporated Areas) City of Raymore.

Cass County (Unincorporated Areas).

Cass County (Unincorporated Areas)

City of Raymore.

Cass County (Unincorporated Areas).

Cass County (Unincorporated Areas) City of Raymore.

Cass County (Unincorporated Areas) Village of Loch
Lloyd.

Cass County (Unincorporated Areas).

Cass County (Unincorporated Areas).

Cass County (Unincorporated Areas) Village of Loch
Lloyd.

Cass County (Unincorporated Areas) Village of Loch
Lloyd
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Source of flooding and location of referenced elevation

¢ Elevation in feet (NAVD)

Communities affected

Existing/ Modified
North Branch of Upper East Fork of East Creek Tribu-
tary:
Approximately 1,700 feet downstream of Hubach None 976 | Cass County (Unincorporated Areas).
Hill Road.
Approximately 25 feet upstream of Hubach Hill None 986
Road.
North Fork of East Creek Tributary:
At confluence with East Creek Tributary ................... None 953 | Cass County (Unincorporated Areas).
Approximately 11,000 feet upstream of confluence None 990
with East Creek Tributary.
North Tributary of Wolf Creek:
Approximately 410 feet downstream of East 233rd None 927 | Cass County (Unincorporated Areas) City of Peculiar.
Street.
Approximately 40 feet upstream of East 227th None 954
Street.
Poney Creek:
Approximately 4,925 feet downstream of Bennett None 831 | Cass County (Unincorporated Areas) City of Freeman.
Road.
Approximately 7,550 feet upstream of Poney Creek None 849
Road.
Ailver Lake ... None 1,029 | City of Raymore.
South Grand River:
Approximately 5,160 feet downstream of State High- None 829 | Cass County (Unincorporated Areas).
way 2.
Approximately 765 feet upstream of Lake Annette None 850
Road.
Tributary of Alexander Creek:
Approximately 1,500 feet downstream of State High- None 988 | Cass County (Unincorporated Areas) City of Raymore.
way 58.
Approximately 85 feet upstream of State Highway None 996
58.
Upper East Fork of East Creek Tributary:
Approximately 2,685 feet downstream of Good None 947 | Cass County (Unincorporated Areas) City of Raymore.
Ranch Road.
Approximately 50 feet upstream of Hubach Hill None 993
Road.
Upper East Tributary of Mill Creek:
At Highland Ridge Drive ......c.ccccceiiiieenieneeieeee, None 933 | Cass County (Unincorporated Areas) Village of Loch
Lloyd.
Approximately 5,800 feet upstream of Highland None 988
Ridge Drive.
West Tributary of East Branch South Grand River:
Approximately 2,095 feet downstream of East 223rd None 896 | Cass County (Unincorporated Areas).
Street.
Approximately 75 feet upstream of East 223rd None 915
Street.
West Tributary of Lumpkins Fork:
At 155th Street ...oooeeeeeieee e None 946 | Cass County (Unincorporated Areas).
Approximately 1,065 feet upstream of 155th Street None 998
Wolf Creek:
Approximately 7,100 feet upstream of confluence None 889 | Cass County (Unincorporated Areas) City of Peculiar.
with East Branch South Grand River.
Approximately 1,170 feet upstream of 233rd Street None 946

Unincorporated Areas of Cass County, Missouri

Maps are available for inspection at 223 Main Street, Belton, Missouri.
Send comments to The Honorable Gene Molendorp, Cass County Commissioner, 223 Main Street, Belton, Missouri 64012.

City of Belton, Cass County, Missouri

Maps are available for inspection at City Hall, 506 Main Street, Belton, Missouri.
Send comments to The Honorable Billie Pinkenpank, Mayor, City of Belton, 506 Main Street, Belton, Missouri 64012.

City of Freeman, Cass County, Missouri

Maps are available for inspection at City Hall, 105 East Main Street, Freeman, Missouri.

Send comments to The Honorable Thomas Bray, Mayor, City of Freeman, 105 East Main Street, Freeman, MO 64725.

Village of Loch Lloyd, Cass County, Missouri

Maps are available for inspection at 16750 Country Club Drive, Loch Lloyd, Missouri.
Send comments to Mr. Wayne Little, Trustee, Village of Loch Lloyd, 16750 Country Club Drive, Loch Lloyd, Missouri 64012.

City of Peculiar, Cass County, Missouri

Maps are available for inspection at City Hall, 600 Schug Avenue, Peculiar, Missouri.
Send comments to The Honorable George Lewis, Mayor, City of Peculiar, 812 South Peculiar Drive, Peculiar, Missouri 64078.

City of Raymore, Cass County, Missouri

Maps are available for inspection at City Hall, 100 Municipal Circle, Raymore, Missouri.
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Source of flooding and location of referenced elevation Communities affected
Existing/ Modified

Send comments to The Honorable Juan Alonzo, Mayor, City of Raymore, 109 North Darrowby, Raymore, Missouri 64083.

East Branch Knob Creek:

At the confluence with Knob Creek ..........ccccceeueeee. None 943 | City of Pilot Knob Iron County (Unincorporated Areas).
Approximately 4,170 feet upstream of Union Pacific None 989
Railroad.
Knob Creek:
At the confluence with Stouts Creek .........ccccceennee. 882 886 | City of Ironton City of Pilot Knob Iron County (Unincor-
porated Areas).
Approximately 2,410 feet upstream of Mulberry None 1,012
Street.
Railroad Creek:
At the confluence with Stouts Creek ..........cccceennee. None 895 | City of Arcadia Iron County (Unincorporated Areas).
Approximately 300 feet upstream of State Route 21 None 990
Shepherd Mountain Lake Creek:
At the confluence with Stouts Creek ..........cccceennee. None 950 | Iron County (Unincorporated Areas).
Approximately 3,380 feet upstream of Guhse Lane None 1,051
Stouts Creek:
Approximately 4,000 feet upstream of State Route None 862 | City of Arcadia City of Ironton Iron County (Unincor-
72. porated Areas).
Approximately 5,860 feet upstream of the con- None 990

fluence of Shepherd Mountain Lake Creek.
West Branch Knob Creek:

At the confluence with Knob Creek .........ccccoccveenneee. 934 933 | Iron County (Unincorporated Areas).
Approximately 2,140 feet upstream of Spitzmiller None 1,020
Drive.

City of Arcadia, Iron County, Missouri

Maps are available for inspection at 150 West Orchard, Arcadia, Missouri.

Send comments to The Honorable Roy Carr, Mayor, City of Arcadia, 150 West Orchard, Arcadia, Missouri 63621.

Unincorporated Areas of Iron County, Missouri

Maps are available for inspection at 250 South Main Street, Ironton, Missouri.

Send comments to The Honorable Terry W. Nichols, Presiding Commissioner, Iron County, 250 South Main Street, Ironton, Missouri 63650.
City of Ironton, Iron County, Missouri

Maps are available for inspection at 123 North Main, Ironton, Missouri.

Send comments to The Honorable Tom Hamilton, Mayor, City of Ironton, 123 North Main, Ironton, Missouri 63650.

City of Pilot Knob, Iron County, Missouri

Maps are available for inspection at 112 South McCune Street, Pilot Knob, Missouri.

Send comments to The Honorable Maxine Dettmer, Mayor, City of Pilot Knob, 112 South McCune Street, Pilot Knob, Missouri 63663.

Big Indian Creek:
Approximately 2,800 feet upstream of State High- 505 506 | Clermont County (Unincorporated Areas).
way 756.
Approximately 50 feet upstream of State Highway None 627

743.
O’Bannon Creek:
Approximately 2,300 feet downstream  of 603 606 | Clermont County (Unincorporated Areas).
O’Bannonville Road.
Approximately 50 feet upstream of State Highway 790 791
132.
Ohio River:
Approximately 0.8 mile downstream of the con- 503 504 | Clermont County (Unincorporated Areas) Village of
fluence of Pond Run. Chilo, Village of Moscow, Village of Neville, Village of

New Richmond.

Approximately 0.2 mile upstream of the confluence 508 509
of Bullskin Creek.

Village of Chilo, Clermont County, Ohio
Maps are available for inspection at Permit Central, 2275 Bauer Road, Batavia, Ohio.

Send comments to The Honorable Thomas O’Brien, Mayor, Village of Chilo, 308 Washington Street, Chilo, Ohio 45112.
Unincorporated Areas of Clermont County, Ohio

Maps are available for inspection at Permit Central, 2275 Bauer Road, Batavia, Ohio.

Send comments to The Honorable Bob Proud, Clermont County, Board of Commissioners, 101 East Main Street, Batavia, Ohio 45103.
Village of Moscow, Clermont County, Ohio

Maps are available for inspection at Permit Central, 2275 Bauer Road, Batavia, Ohio.

Send comments to The Honorable Timothy D. Suter, Mayor, Village of Moscow, 79 Elizabeth Street, Moscow, Ohio 45153.
Village of Neville, Clermont County, Ohio

Maps are available for inspection at Permit Central, 2275 Bauer Road, Batavia, Ohio.

Send comments to The Honorable Ted Bowling, Mayor, Village of Neville, 608 Main Street, Neville, Ohio 45156.

Village of New Richmond, Clermont County, Ohio

Maps are available for inspection at Permit Central, 2275 Bauer Road, Batavia, Ohio.
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Send comments to the Honorable Terry Durette, Mayor, Village of New Richmond, 102 Willow Street, New Richmond, Ohio 45157.

Ohio River:
Approximately 0.9 mile downstream of the con- 544 543 | Village of Athalia, Village of Chesapeake, Village of
fluence of Norman Run. Coal Grove, Village of Hanging Rock, City of Ironton,
Village of Proctorville, Village of South Point, Law-
rence County, (Unincorporated Areas).
Approximately 1.0 mile downstream of the con- 558 557

fluence of Federal Creek.
Symmes Creek:
At the confluence with the Ohio River ............cc......... 552 553 | Village of Chesapeake Lawrence County (Unincor-
porated Areas).
Approximately 2,400 feet downstream of the con- 552 553
fluence of McKinney Creek.
Indian Guyan Creek:

Approximately 0.6 mile upstream of County Route None 565 | Lawrence County (Unincorporated Areas).
65.

Approximately 300 feet upstream of Township Road None 576
126.

Village of Athalia, Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, Village of Athalia, 14346 State Road 7, Proctorville, Ohio.

Send comments to The Honorable Ron McLintock, Mayor, Village of Athalia, 14346 State Road 7, Proctorville, Ohio 45669.

Village of Chesapeake, Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, Village of Chesapeake, Town Hall, 211 Third Avenue, Chesapeake, Ohio.

Send comments to The Honorable James Justice, Mayor, Village of Chesapeake, Town Hall, 211 3rd Avenue, Chesapeake, Ohio 45619.

Village of Coal Grove, Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, Village of Coal Grove, 513 Carlton Davidson Lane, Coal Grove, Ohio.

Send comments to Ms. Juanita Markel, Clerk-Treasurer, Village of Coal Grove, 513 Carlton Davidson Lane, Coal Grove, Ohio 45638.

Village of Hanging Rock, Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, Village of Hanging Rock, 100 Scioto Avenue, Hanging Rock, Ohio.

Send comments to The Honorable Wayne Pennington, Mayor, Village of Hanging Rock,100 Scioto Avenue, Hanging Rock, Ohio 45638.

City of Ironton, Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, City of Ironton, 301 South 3rd Street, Ironton, Ohio.

Send comments to The Honorable Bob Cleary, Mayor, City of Ironton, 301 South 3rd Street, Ironton, Ohio 45638—0704.

Unincorporated Areas of Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, Lawrence County Floodplain Management Program, 305 North Fifth
Street, Ironton, Ohio.

Send comments to Mr. George Patterson, President, Lawrence County Commissioners, 111 4th Street, Ironton, Ohio 45638.

Village of Proctorville, Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, Village of Proctorville, Village Hall, 301 State Street, Proctorville, Ohio.

Send comments to The Honorable Jim Buchanan, Mayor, Village of Proctorville, 301 State Street, Proctorville, Ohio 45669.

Village of South Point, Lawrence County, Ohio

Maps are available for inspection at the Community Map Repository, Village of South Point, 408 Second Street West, South Point, Ohio.

Send comments to The Honorable William Gaskin, Mayor, Village of South Point, 408 Second Street West, South Point, Ohio 45680.

Baughman Slough:
Approximately 415 feet upstream of the confluence None 91 | City of Wharton Wharton County (Unincorporated
with Peach Creek. Areas).
Approximately 70 feet upstream of FM 640 .............. None 113
Caney Creek:
Just upstream of Dam 1 ... None 101 | City of Wharton Wharton County ((Unincorporated
Areas).
Approximately 3,630 feet upstream of U.S. Highway 109 107
59.
Colorado River:
Approximately 2.21 miles downstream of the con- None 67 | City of Wharton Wharton County (Unincorporated
fluence of Jones Creek. Areas).
Approximately 14.20 miles upstream of FM 960 ...... None 138
Peach Creek:
Approximately 1,915 feet downstream of County None 91 | Wharton County (Unincorporated Areas).
Road 129 (Montgomery Road).
Approximately 4.32 miles downstream of County None 125
Road 247.

City of Wharton, Wharton County, Texas

Maps are available for inspection at City Hall, 120 East Caney, Wharton, Texas.

Send comments to Mr. Andres Garza, Jr., City Manager, City of Wharton, 120 East Caney, Wharton, Texas 77488.
Unincorporated Areas of Wharton County, Texas

Maps are available for inspection at the Frank Shannon Building, 1017 North Alabama Road, Wharton, Texas.

Send comments to The Honorable John Murrile, Wharton County Judge, 309 East Milam, Suite 600, Wharton, Texas 77488.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: June 14, 2005.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.
[FR Doc. 05-12171 Filed 6—-20-05; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 42
[FAR Case 2004-012]
RIN: 9000-AK20

Federal Acquisition Regulation; Past
Performance Evaluation of Orders

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils) are proposing to amend the
Federal Acquisition Regulation (FAR) to
require past performance evaluation of
certain orders, and to ensure that
subcontracting management is
addressed during evaluation of a
contractor’s past performance.

DATES: Interested parties should submit
comments in writing on or before
August 22, 2005 to be considered in the
formulation of a final rule.

ADDRESSES: Submit comments
identified by FAR case 2004—012 by any
of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web Site: http://
www.acqnet.gov/far/ProposedRules/
proposed.htm. Click on the FAR case
number to submit comments.

e E-mail: farcase.2004-012@gsa.gov.
Include FAR case 2004—012 in the
subject line of the message.

e Fax: 202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(VIR), 1800 F Street, NW, Room 4035,
ATTN: Laurieann Duarte, Washington,
DC 20405.

Instructions: Please submit comments
only and cite FAR case 2004—012 in all
correspondence related to this case. All

comments received will be posted
without change to http://
www.acqnet.gov/far/ProposedRules/
proposed.htm, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT: The
FAR Secretariat at (202) 501—-4755 for
information pertaining to status or
publication schedules. For clarification
of content, contact Ms. Jeritta Parnell,
Procurement Analyst, at (202) 501—
4082. Please cite FAR case 2004—012.

SUPPLEMENTARY INFORMATION:
A. Background

Currently, there is no FAR Part 42
requirement to evaluate a contractor’s
subcontract management efforts in
performing under Government
contracts. This proposed amendment
will ensure that the acquisition
community considers a prime
contractor’s management of
subcontracts, including management of
small business subcontracting plan
goals, as part of the overall assessment
of performance on contracts and orders.
The effect of this amendment is that
subcontract management efforts will be
recorded for use in past performance
evaluations during source selection.

This proposed amendment will add a
requirement for contracting officers to
evaluate a contractor’s management of
subcontracts, including meeting the
goals in its small business
subcontracting plans, and evaluate past
performance on—

e Orders exceeding $100,000 placed
against a Federal Supply Schedule
contract or a task-order contract or
delivery-order contract awarded by
another agency (i.e., Governmentwide
acquisition contract or multi-agency
contract);

¢ Single agency task-order and
delivery-order contracts over $100,000
when such evaluations would produce
more useful past performance
information for source selection than in
the overall contract evaluation.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The Councils do not expect this
proposed rule to have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because the
rule merely enhances clarity of current
agency business practices. An Initial

Regulatory Flexibility Analysis has,
therefore, not been performed. We invite
comments from small businesses and
other interested parties. The Councils
will consider comments from small
entities concerning the affected FAR
Part 42 in accordance with 5 U.S.C. 610.
Interested parties must submit such
comments separately and should cite 5
U.S.C. 601, et seq. (FAR case 2004-012),
in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the FAR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

List of Subjects in 48 CFR Part 42

Government procurement.

Dated: June 15, 2005.
Julia B. Wise,
Director, Contract Policy Division.
Therefore, DoD, GSA, and NASA
propose amending 48 CFR part 42 as set
forth below:

PART 42—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

1. The authority citation for 48 CFR
part 42 is revised to read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

42.1501 [Amended]

2. Amend section 42.1501, in the
second sentence, by adding after the
word “‘satisfaction;”” the phrase “the
contractor’s management of
subcontracts, including meeting the
goals in its subcontracting plans;”.

3. Revise section 42.1502 to read as
follows:

42.1502 Policy.

(a) Except as provided in paragraph
(d) of this section, agencies shall
prepare an evaluation of contractor
performance at the time the work under
the contract or order is completed—

(1) For each contract in excess of
$100,000;

(2) For each order in excess of
$100,000 placed against a Federal
Supply Schedule contract or a task-
order contract or delivery-order contract
awarded by another agency (i.e.,
Governmentwide acquisition contract or
multi-agency contract); and

(3) For single agency task order and
delivery order contracts, the contracting
officer may require performance
evaluations for each order in excess of
$100,000 when such evaluations would
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produce more useful past performance
information for source selection officials
than that contained in the overall
contract evaluation (e.g., when the
scope of the basic contract is very broad
and the nature of individual orders
could be significantly different).

(b) Interim evaluations should be
prepared as specified by the agencies to
provide current information for source
selection purposes, for contracts or
orders with a period of performance,
including options, exceeding one year.

(c) The evaluation of contractor
performance is generally for the entity,
division, or unit that performed the
contract or order. The content and
format of performance evaluations shall
be established in accordance with
agency procedures and should be
tailored to the size, content, and
complexity of the contractual
requirements. These procedures shall
require an assessment of contractor
performance against, and efforts to
achieve, the goals identified in the small
business subcontracting plan when the
contract includes the clause at 52.219-
9, Small Business Subcontracting Plan.

(d) Agencies shall not evaluate
performance for contracts awarded
under Subpart 8.7. Agencies shall
evaluate construction contractor
performance and architect/engineer
contractor performance in accordance
with 36.201 and 36.604, respectively.

4. Amend section 42.1503 by revising
paragraph (a); and removing from
paragraph (e) the word “contract”. The
revised text reads as follows:

42.1503 Procedures.

(a) Agency procedures for past
performance evaluations will generally
include input from the technical office,
contracting office and, where
appropriate, end users of the product or

service.
* * * * *

[FR Doc. 05-12183 Filed 6—-20-05; 8:45 am)]
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE

48 CFR Parts 211 and 252
[DFARS Case 2003-D073]
Defense Federal Acquisition

Regulation Supplement; Describing
Agency Needs

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to

update text on the use of specifications,
standards, and data item descriptions in
solicitations and contracts. This
proposed rule is a result of a
transformation initiative undertaken by
DoD to dramatically change the purpose
and content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
August 22, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D073,
using any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2003-D073 in the subject
line of the message.

e Fax: (703) 602—-0350.

e Mail: Defense Acquisition
Regulations Council, Attn: Ms. Robin
Schulze, OUSD(AT&L)DPAP(DAR), IMD
3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

¢ Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, (703) 602—-0326.

SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed changes—

e Update references to the DoD 5000
series publications and the DoD

database for specifications, standards,
and data item descriptions; and

¢ Delete procedures for use of
specifications, standards, and data item
descriptions and for use of Single
Process Initiative processes instead of
military or Federal specifications and
standards. Text on these subjects will be
relocated to the new DFARS companion
resource, Procedures, Guidance, and
Information, available at http://
www.acq.osd.mil/dpap/dars/pgi.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule makes no significant
change to DoD policy for the use of
requirements documents in solicitations
and contracts. Therefore, DoD has not
performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2003-D073.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 211 and
252
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 211 and 252 as follows:

PART 211—DESCRIBING AGENCY
NEEDS

1. The authority citation for 48 CFR
Parts 211 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

2. Section 211.002 is revised to read
as follows:

211.002 Policy.

All defense technology and
acquisition programs in DoD are subject
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to the policies and procedures in DoDD
5000.1, The Defense Acquisition
System, and DoDI 5000.2, Operation of
the Defense Acquisition System.

3. Sections 211.201 and 211.204 are
revised to read as follows:

211.201 Identification and availability of
specifications.

Follow the procedures at PGI 211.201
for use of specifications, standards, and
data item descriptions.

211.204 Solicitation provisions and
contract clauses.

(c) When contract performance
requires use of specifications, standards,
and data item descriptions that are not
listed in the Acquisition Streamlining
and Standardization Information System
database, use provisions, as appropriate,
substantially the same as those at—

(i) 252.211-7001, Availability of
Specifications, Standards, and Data Item
Descriptions Not Listed in the
Acquisition Streamlining and
Standardization Information System
(ASSIST), and Plans, Drawings, and
Other Pertinent Documents; and

(ii) 252.211-7002, Availability for
Examination of Specifications,
Standards, Plans, Drawings, Data Item
Descriptions, and Other Pertinent
Documents.

211.273-2 [Amended]

4. Section 211.273-2 is amended in
paragraph (c) by removing “(see
211.273-3(c))”.

5. Section 211.273-3 is revised to read
as follows:

211.273-3 Procedures.

Follow the procedures at PGI
211.273-3 for encouraging the use of
SPI processes instead of military or
Federal specifications and standards.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

6. Section 252.211-7001 is amended
by revising the section heading, clause
title, and clause date to read as follows:

252.211-7001 Availability of
Specifications, Standards, and Data ltem
Descriptions Not Listed in the Acquisition
Streamlining and Standardization
Information System (ASSIST), and Plans,
Drawings, and Other Pertinent Documents.
* * * * *

Availability of Specifications,
Standards, and Data Item Descriptions
Not Listed in the Acquisition
Streamlining and Standardization
Information System (Assist), and Plans,
Drawings, and Other Pertinent
Documents (XXX 2005)

* * * * *

[FR Doc. 05-12098 Filed 6—20-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE
48 CFR Parts 212, 225, and 252

[DFARS Case 2004-D017]

Defense Federal Acquisition
Regulation Supplement; Combating
Trafficking in Persons

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
implement policy prohibiting activities
on the part of DoD contractor employees
that support or promote trafficking in
persons.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
August 22, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2004-D017,
using any of the following methods:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

e Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2004-D017 in the subject
line of the message.

e Fax: (703) 602—-0350.

¢ Mail: Defense Acquisition
Regulations Council, Attn: Ms. Amy
Williams, OUSD (AT&L)DPAP(DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

¢ Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, (703) 602—0328.

SUPPLEMENTARY INFORMATION:

A. Background

A memorandum issued by the Deputy
Secretary of Defense on January 30,
2004, states as an objective that,
consistent with U.S. and host-nation
law, provisions should be incorporated
in overseas service contracts that
prohibit any activities on the part of
contractor employees that support or
promote trafficking in persons and that
impose suitable penalties on contractors
who fail to monitor the conduct of their
employees. The memorandum cites
National Security Presidential Directive/
NPSD-22, which decrees that all
departments of the U.S. Government
will take a “zero tolerance” approach to
trafficking in persons. NSPD-22 utilizes
the definitions in Public Law 106-386,
Victims of Trafficking and Violence
Protection Act of 2000, codified at 22
U.S.C. 7102. This proposed DFARS rule
contains an implementing clause for use
in contracts that require performance
outside the United States. The proposed
clause requires contractors to establish
policy and procedures for combating
trafficking in persons and to notify the
contracting officer of any violations and
the corrective action taken. The clause
also requires the contractor to
effectively manage its subcontractors
and to take remedial action against any
subcontractor that violates policy
regarding trafficking in persons.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this proposed
rule to have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because the proposed clause
applies only to contracts that require
performance outside the United States.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2004-D017.

C. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. Chapter 35) applies, because the
proposed rule contains information
collection requirements. These
requirements will increase the burden
hours currently approved by the Office
of Management and Budget (OMB)
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under Control Number 0704-0229;
DFARS Part 225, Foreign Acquisition,
and related clauses. DoD invites
comments on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of DoD, including whether the
information will have practical utility;
(b) the accuracy of the estimate of the
burden of the proposed information
collection; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
information collection on respondents,
including the use of automated
collection techniques or other forms of
information technology.

Needs and Uses: DoD contracting
officers will use this information to
monitor contractor compliance with
National Security Presidential Directive
22 and DoD policy that decrees “zero
tolerance” for trafficking in persons.

Affected Public: Businesses or other
for-profit and not-for-profit institutions.

Annual Burden Hours: 60.

Number of Respondents: 30.

Responses Per Respondent: 2.

Annual Responses: 60.

Average Burden Per Response: 1 hour.

Frequency: On occasion.

Summary of Information Collection

Paragraphs (g) through (i) of the
proposed clause require the contractor
to notify the contracting officer of any
alleged violations of policy concerning
trafficking in persons and the actions
taken by the contractor in response to
the violations. This information
collection will increase, by 60 hours, the
352,380 burden hours currently
approved under OMB Control Number
0704-0229 for use through May 31,
2007.

List of Subjects in 48 CFR Parts 212,
225, and 252

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 212, 225, and 252 as follows:

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

1. The authority citation for 48 CFR
Parts 212, 225, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

2. Section 212.301 is amended by
adding paragraph (f)(ix) to read as
follows:

212.301 Solicitation provisions and
contract clauses for the acquisition of
commercial items.
* * %
(ix) Use the clause at 252.225-70XX,
Combating Trafficking in Persons, as
prescribed in 225.7404-3.

PART 225—FOREIGN ACQUISITION
3. Sections 225.7404 through

225.7404-3 are added to read as follows:

225.7404 Combating trafficking in
persons.

See related information at PGI
225.7404.

225.7404-1 Policy.

Contracts that require performance
outside the United States shall—

(a) Prohibit any activities on the part
of contractor employees that support or
promote trafficking in persons, as
defined in the clause at 252.225-70XX;

(b) Require contractors to develop
procedures to combat trafficking in
persons; and

(c) Impose suitable penalties on
contractors that fail to monitor the
conduct of their employees and
subcontractors with regard to trafficking
in persons.

225.7404-2 Notification to combatant
commander.

If the contracting officer receives
information in accordance with
paragraph (g), (h), or (i) of the clause at
252.225-70XX, the contracting officer
shall notify the combatant commander
through the local commander or other
designated representative.

225.7404-3 Contract clause.

Use the clause at 252.225-70XX,
Combating Trafficking in Persons, in
solicitations and contracts that require
performance outside the United States.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

4. Section 252.225-70XX is added to
read as follows:

252.225-70XX Combating Trafficking in
Persons.

As prescribed in 225.7404-3, use the
following clause:

Combating Trafficking in Persons (XXX
2005)

(a) Definitions. As used in this clause—

Combatant Commander means the
commander of a unified or specified
combatant command established in
accordance with 10 U.S.C. 161.

Commercial sex act means any sex act on
account of which anything of value is given
to or received by any person (22 U.S.C.
7102(3)).

Debt bondage means the status or
condition of a debtor arising from a pledge
by the debtor for his or her personal services,
or of those of a person under his or her
control, as security for a debt, if—

(1) The value of those services as
reasonably assessed is not applied toward the
liquidation of the debt; or

(2) The length and nature of those services
are not respectively limited and defined (22
U.S.C. 7102(4)).

Employee means an employee of the
Contractor that is working outside the United
States in the performance of this contract.

Involuntary servitude includes a condition
of servitude induced by means of—

(1) Any scheme, plan, or pattern intended
to cause a person to believe that, if the person
did not enter into or continue in such
condition, that person or another person
would suffer serious harm or physical
restraint; or

(2) The abuse or threatened abuse of the
legal process (22 U.S.C. 7102(5)).

Sex trafficking means the recruitment,
harboring, transportation, provision, or
obtaining of a person for the purpose of a
commercial sex act (22 U.S.C. 7102(9)).

Trafficking in persons means—

(1) The recruitment, transportation,
provision, or obtaining of a person for labor
or services, through the use of force, fraud,
or coercion for the purpose of subjection to
involuntary servitude, debt bondage, or
slavery; and

(2) Sex trafficking, including pimping,
pandering, or maintaining brothels.

(b) As delineated in National Security
Presidential Directive 22, the United States
has adopted a zero tolerance policy regarding
contractor employees who engage in or
support trafficking in persons.

(c) During the performance of this contract,
the Contractor shall ensure that its employees
do not engage in or support trafficking in
persons.

(d) The Contractor is responsible for
obtaining copies of the policies, laws,
regulations, and directives referenced in
paragraph (f) of this clause, as well as for
providing any necessary legal guidance and
interpretations for its personnel regarding
such policies, laws, regulations, and
directives.

(e) The Contractor shall establish policy
and procedures for combating trafficking in
persons.

(f) The Contractor shall provide training to
make its employees aware of the following:

(1) The United States Government zero-
tolerance policy described in paragraph (b) of
this clause.

(2) All host nation laws and regulations
relating to trafficking in persons.

(3) All United States laws and regulations
on trafficking in persons that may apply to
its employees’ conduct in the host nation,
including those laws for which jurisdiction is
established by the Military Extraterritorial
Jurisdiction Act of 2000 (18 U.S.C. 3261—
3267).

(4) Directives on trafficking in persons
from the Combatant Commander, or the
Combatant Commander’s designated
representative, that apply to contractor
employees, such as general orders and
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military listings of “off-limits” local
establishments.

(g) The Contractor shall inform the
Contracting Officer of any information it
receives from any source (including host
country law enforcement) that alleges a
contractor employee or subcontractor has
engaged in conduct that violates United
States Government policy concerning
trafficking in persons.

(h)(1) In accordance with its own operating
procedures and applicable policies, laws,
regulations, and directives, the Contractor
shall take appropriate employment action,
including removal from the host nation or
dismissal, against any of its employees who
engage in sex trafficking, or any other activity
that may support trafficking in persons, or
who otherwise violate a policy, law,
regulation, or directive described in
paragraph (f) of this clause.

(2) The Contractor shall inform the
Contracting Officer of any such action.

(3) Upon direction of the Contracting
Officer, the Contractor shall replace any such
employee.

(i)(1) The Contractor shall ensure that its
subcontractors comply with the mandates of
this clause, as included in subcontracts
pursuant to paragraph (k) of this clause. The
Contractor shall take appropriate action,
including termination of the subcontract,
when the Contractor obtains sufficient
evidence to determine that the subcontractor
is in non-compliance with its contractual
obligations regarding trafficking in persons.

(2) The Contractor shall inform the
Contracting Officer of any such action.

(j) In addition to other remedies available
to the Government, the Contractor’s failure to
comply with paragraph (g), (h), or (i) of this
clause may render the Contractor subject to—

(1) Suspension of contract payments;

(2) Loss of award fee, consistent with the
award fee plan, for the performance period in
which the Government determined that the
Contractor is in non-compliance;

(3) Termination of the contract for default
or cause; and

(4) Suspension or debarment.

(k) The Contractor shall include the
substance of this clause, including this
paragraph (k), in all subcontracts that require
performance outside the United States.

(End of clause)
[FR Doc. 05-12099 Filed 6—20-05; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

48 CFR Part 236
[DFARS Case 2003-D034]
Defense Federal Acquisition

Regulation Supplement; Construction
Contracting

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition

Regulation Supplement (DFARS) to
update policy on contracting for
construction services. This proposed
rule is a result of a transformation
initiative undertaken by DoD to
dramatically change the purpose and
content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
August 22, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D034,
using any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2003-D034 in the subject
line of the message.

e Fax: (703) 602—-0350.

e Mail: Defense Acquisition
Regulations Council, Attn: Mr. Euclides
Barrera, OUSD(AT&L)DPAP(DAR), IMD
3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

¢ Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Mr.
Euclides Barrera, (703) 602—0296.
SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed DFARS changes—

e Delete text defining and addressing
use of network analysis systems, as this

subject is addressed in the United
Facilities Guide Specifications used by
the military departments in specifying
construction requirements.

e Delete text on distribution and use
of contractor performance reports,
handling of Government estimates of
construction costs, use of bid schedules
with additive or deductive items, and
technical working agreements with
foreign governments. Text on these
subjects will be relocated to the new
DFARS companion resource,
Procedures, Guidance, and Information
(PGI), available at http://
www.acq.osd.mil/dpap/dars/pgi.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the proposed rule deletes and
relocates DFARS text on construction
contracting, but makes no significant
change to DoD contracting policy.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D034.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 236
Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Part 236 as follows:

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

1. The authority citation for 48 CFR
Part 236 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.
236.102 [Amended]

2. Section 236.102 is amended by
removing paragraph (4) and
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redesignating paragraph (5) as paragraph
(4).
3. Section 236.201 is amended by

revising paragraph (c) to read as follows:

236.201 Evaluation of contractor
performance.
* * * * *

(c) Follow the procedures at PGI
236.201(c) for distribution and use of
performance reports.

4. Section 236.203 is revised to read
as follows:

236.203 Government estimate of
construction costs.

Follow the procedures at PGI 236.203
for handling the Government estimate of
construction costs.

5. Section 236.213 is revised to read
as follows:

236.213 Special procedures for sealed
bidding in construction contracting.

If it appears that sufficient funds may
not be available for all the desired
construction features, consider using a
bid schedule with additive or deductive
items in accordance with PGI 236.213.

236.213-70 and 236.273 [Removed]

6. Sections 236.213—70 and 236.273
are removed.

236.274 [Redesignated]

7. Section 236.274 is redesignated as
section 236.273.

8. Newly designated section 236.273
is amended by revising paragraph (b) to
read as follows:

236.273 Construction in foreign countries.
* * * * *

(b) See PGI 236.273(b) for guidance on
technical working agreements with
foreign governments.

[FR Doc. 05-12096 Filed 6—20-05; 8:45 am|]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

48 CFR Part 242
[DFARS Case 2003-D050]
Defense Federal Acquisition

Regulation Supplement; Contractor
Insurance/Pension Reviews

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text on Government review of
contractor insurance programs, pension
plans, and other deferred compensation
plans. This proposed rule is a result of

a transformation initiative undertaken
by DoD to dramatically change the
purpose and content of the DFARS.
DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
August 22, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D050,
using any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2003-D050 in the subject
line of the message.

e Fax: (703) 602—-0350.

e Mail: Defense Acquisition
Regulations Council, Attn: Ms. Amy
Williams, OUSD(AT&L)DPAP(DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

e Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, (703) 602—0328.
SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed DFARS changes—

e Update and clarify requirements
and responsibilities for Government
review of a contractor’s insurance
programs, pension plans, and other
deferred compensation plans; and

e Delete text addressing procedural
matters relating to these reviews. This

text will be relocated to the new DFARS
companion resource, Procedures,
Guidance, and Information (PGI),
available at http://www.acq.osd.mil/
dpap/dars/pgi.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because contractor insurance/pension
review requirements apply primarily to
large business concerns. Therefore, DoD
has not performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subpart
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2003-D050.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 242
Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Part 242 as follows:

PART 242—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

1. The authority citation for 48 CFR
Part 242 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

242.7300 [Removed]

2. Section 242.7300 is removed.

3. Sections 242.7301 through
242.7303 are revised to read as follows:

242.7301 General.

(a) The administrative contracting
officer (ACO) is responsible for
determining the allowability of
insurance/pension costs in Government
contracts and for determining the need
for a Contractor/Insurance Pension
Review (CIPR). Defense Contract
Management Agency (DCMA)
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insurance/pension specialists and
Defense Contract Audit Agency (DCAA)
auditors assist ACOs in making these
determinations, conduct CIPRs when
needed, and perform other routine
audits as authorized under FAR 42.705
and 52.215-2. A CIPR is a DCMA/DCAA
joint review that—

(1) Provides an in-depth evaluation of
a contractor’s—

(i) Insurance programs;

(ii) Pension plans;

(iii) Other deferred compensation
plans; and

(iv) Related policies, procedures,
practices, and costs; or

(2) Concentrates on specific areas of
the contractor’s insurance programs,
pension plans, or other deferred
compensation plans.

(b) DCMA is the DoD Executive
Agency for the performance of all CIPRs.

(c) DCAA is the DoD agency
designated for the performance of
contract audit responsibilities related to
Cost Accounting Standards
administration as described in FAR
Subparts 30.2 and 30.6 as they relate to
a contractor’s insurance program,
pension plans, and other deferred
compensation plans.

242.7302 Requirements.

Follow the procedures at PGI
242.7302 to determine if a CIPR is
needed.

242.7303 Responsibilities.
Follow the procedures at PGI
242.7303 when conducting a CIPR.

[FR Doc. 05-12097 Filed 6—20-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants: 90-Day Finding on a
Petition To List the California Spotted
Owl as Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding and initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
California spotted owl (Strix
occidentalis occidentalis) as threatened
or endangered, under the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.). We find that the
petition presents substantial scientific

or commercial information indicating
that listing the species may be
warranted. Therefore, we are initiating a
status review of the species to determine
if listing the species is warranted. To
ensure that the review is
comprehensive, we are soliciting
scientific and commercial information
regarding this species.

DATES: The finding announced in this
document was made on June 21, 2005.
To be considered in the 12-month
finding for this petition, comments and
information must be submitted to the
Service by August 22, 2005.

ADDRESSES: Submit new information,
materials, comments, or questions
concerning this species to Field
Supervisor, Sacramento Fish and
Wildlife Office, U.S. Fish and Wildlife
Service, 2800 Cottage Way, Room W-
2605, Sacramento, California 95825, or
by facsimile to 916—414-6710. See also
the “Public Information Solicited”
section for more information on
submitting comments. The complete file
for this finding is available for public
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Arnold Roessler at the Sacramento Fish
and Wildlife Office (see ADDRESSES
section above), or at (916) 414—6600.
SUPPLEMENTARY INFORMATION:

Public Information Solicited

When we make a finding that
substantial information is presented to
indicate that listing a species may be
warranted, we are required to promptly
commence a review of the status of the
species. Based on results of the status
review, we will make a 12-month
finding as required by section 4(b)(3)(B)
of the Act. To ensure that the status
review is complete and based on the
best available scientific and commercial
data, we are soliciting information on
the California spotted owl. We request
any additional data, comments, and
suggestions from the public, other
concerned governmental agencies,
Native American Tribes, the scientific
community, industry, or any other
interested parties concerning the status
of the California spotted owl. Of
particular interest is information
pertaining to the factors the Service uses
to determine if a species is threatened
or endangered: (1) Present or threatened
destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; and (5) other natural or

human-caused factors affecting its
continued existence. In addition, we
request data and information regarding
the changes identified in the “Summary
of Threats Analysis” section. Finally, if
we determine that listing the owl is
warranted, it is our intent to propose
critical habitat to the maximum extent
prudent and determinable at the time
we would propose to list the species.
Therefore, we request data and
information on what may constitute
physical or biological features essential
to the conservation of the species, where
these features are currently found and
whether any of these areas are in need
of special management, and whether
there are areas not containing these
features which might of themselves be
essential to the conservation of the
species. Please provide specific
comments as to what, if any critical
habitat should be proposed for
designation, if the species is proposed
for listing and why that proposed
habitat meets the requirements of the
Act.

If you wish to comment, you may
submit your comments and materials
concerning this finding to the Field
Supervisor, Sacramento Fish and
Wildlife Office (see ADDRESSES section).
Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Respondents may request that we
withhold their home address, which we
will honor to the extent allowable by
law. There also may be circumstances in
which we would withhold a
respondent’s identity, as allowable by
law. If you wish us to withhold your
name and/or address, you must state
this request prominently at the
beginning of your comment. We will not
consider anonymous comments. To the
extent consistent with applicable law,
we will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

Background

Section 4(b)(3)(A) of the Act requires
that the Service make a finding on
whether a petition to list, delist, or
reclassify a species presents substantial
scientific or commercial information
indicating that the petitioned action
may be warranted. This finding is based
on information contained in the
petition, supporting information
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submitted with the petition, and
information otherwise available in our
files at the time we make the finding. To
the maximum extent practicable, we are
to make this finding within 90 days of
our receipt of the petition, and publish
our notice of the finding promptly in the
Federal Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted”” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly commence
a review of the status of the species.

In making this finding, we relied on
information provided by the petitioners
and otherwise available in our files at
the time of the petition review, and
evaluated that information in
accordance with 50 CFR 424.14(b). Our
process of coming to a 90-day finding
under section 4(b)(3)(A) of the Act and
section 424.14(b) of our regulations is
limited to a determination of whether
the information in the petition meets the
“substantial scientific or commercial
information” threshold.

Our 90-day finding considers whether
the petitioners have stated a reasonable
case that listing may be warranted.
Thus, our finding expresses no view as
to the ultimate issue of whether the
species should be listed. We reach a
conclusion on that issue only after a
thorough review of the taxon’s status. In
that review, which will take
approximately 9 more months, we will
perform a rigorous, critical analysis of
the best available commercial and
scientific information. We will ensure
that the data used to make our
determination as to the status of the
species (i.e., our 12-month finding) is
consistent with the Act and Information
Quality Act (44 U.S.C. 3504(d)(1) and
3516). Upon completion, our 12-month
finding will be published promptly in
the Federal Register.

On April 3, 2000, we received a
petition to list the California spotted
owl] as a threatened or endangered
species submitted by the Center for
Biological Diversity and the Sierra
Nevada Forest Protection Campaign
(Center for Biological Diversity 2000),
on the behalf of themselves and 14 other
organizations. Along with listing, the
petition also requested the concurrent
designation of critical habitat,
emergency listing, and emergency
designation of critical habitat. On
October 12, 2000, we published a 90-
day finding on that petition in the

Federal Register (65 FR 60605). In that
notice, we found that the petition
presented substantial scientific or
commercial information to indicate that
listing the California spotted owl may be
warranted, and we initiated a status
review of the taxon. On February 14,
2003, we published a 12-month finding
on the petition in the Federal Register
(68 FR 7580). In that notice, we found
that the petitioned action was not
warranted because the overall
magnitude of threats to the species did
not rise to the level requiring protection
under the Act.

On May 11, 2004, the Center for
Biological Diversity and five other
groups filed a lawsuit in Federal District
Court for the Northern District of
California (Center for Biological
Diversity, et al. v. Norton et al., No. C—
04-1861) alleging that our 12-month
finding violated the Act and the
Administrative Procedure Act (5 U.S.C.
706). On September 1, 2004, we
received an updated petition dated
September 2004 to list the California
spotted owl as a threatened or
endangered species and to designate
critical habitat concurrent with listing
based, in part, on information that was
not available to us at the time we made
our 12-month finding (Center for
Biological Diversity 2004). The updated
petition was submitted by the Center for
Biological Diversity and the Sierra
Nevada Forest Protection Campaign,
acting on behalf of themselves and six
other organizations. The submission
clearly identified itself as a petition, and
included the requisite identification
information of the petitioners, as
required in 50 CFR 424.14(a).

In view of the new petition, on March
8, 2005, the District Court in Center for
Biological Diversity v. Norton issued an
Order to Show Cause why it should not
stay the litigation pending the Service’s
action on the new petition. In response
to that Order, on March 14, 2005, we
submitted a declaration to the Court
stating that we could submit for
publication in the Federal Register a 90-
day finding on this petition by June 13,
2005, and, if we found that the
information presented in the petition
was substantial, submit for publication
in the Federal Register a 12-month
finding by March 14, 2006. On March
17, 2005, the Court stayed the case for
90 days, directed us to report to the
Court and the parties concerning the
status of our review of the petition by
June 13, 2005, and continued the
hearing on pending cross-motions for
summary judgment to June 23, 2005. On
March 25, 2005, the Court concurred
with the parties’ requests to continue
the hearing date until June 30, 2005, and

to allow the Plaintiffs and Intervenor-
Defendants (American Forest and Paper
Association, California Forestry
Association, and Sierra Pacific
Industries) until June 23, 2005, to file
any responses to our June 13, 2005,
filing. This notice constitutes the 90-day
finding for the September 1, 2004,
petition.

Species Information

Description and Taxonomy

Spotted owls (Strix occidentalis) are
medium-sized, brown owls with brown
eyes, round heads without ear tufts,
white spots on the head, neck, back, and
underparts, and white and light brown
bars on the wings and tail. Individuals
range from 41 to 48 centimeters (cm) (16
to 19 inches (in)) in length, and have
wingspans of 107 to 114 cm (42 to 45
in) (Center for Biological Diversity
2000). Sexes cannot be distinguished by
plumage, but can be readily identified
by size and vocalization. Females are
usually larger than males, with females
weighing 535 to 775 grams (g) (19 to 27
ounces (0z)) and males weighing 470 to
685 g (17 to 24 oz) (Gutiérrez et al.
1995).

The California spotted owl is one of
three recognized subspecies of spotted
owls. The California spotted owl is
intermediate in color between the
darker northern spotted owl (Strix
occidentalis caurina) and lighter
Mexican spotted owl (S. o. lucida). The
size of the spots of the California
spotted owl is also intermediate
between the larger spots of the Mexican
subspecies and the smaller spots of the
northern subspecies. The other
subspecies are listed by the Service as
threatened. The final rule to list the
northern spotted owl was published in
the Federal Register on June 26, 1990
(55 FR 26114) and the final rule to list
the Mexican spotted owl was published
in the Federal Register on March 16,
1993 (58 FR 14248).

Range and Distribution

The California spotted owl still occurs
throughout its historic range in
California, extending along the west
side of the Sierra Nevada from Shasta
County south to Tehachapi Pass, and in
all major mountains of southern
California, including the San
Bernardino, San Gabriel, Tehachapi,
north and south Santa Lucia, Santa Ana,
Liebre/Sawmill, San Diego, San Jacinto,
and Los Padres ranges (Beck and Gould
1992). In addition, a few sites have been
found on the eastern side of the Sierra
Nevada and in the central Coast Ranges
at least as far north as Monterey County
(Service 2002). For regulatory purposes,
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we established the Pit River as the
boundary between the northern spotted
owl and the California spotted owl (55
FR 26114). The northern spotted owl
ranges from southwestern British
Columbia, Canada, through western
Washington, western Oregon, and
northern California south along the
coast to San Francisco Bay (Service
1990). The range of the Mexican spotted
owl is from southern Utah and Colorado
south through Arizona and New
Mexico, and is disjunct from the ranges
of the other subspecies. The range is
discontinuous through the Sierra Madre
Occidental and Oriental of Mexico to
the mountains at the southern end of the
Mexican Plateau (Service 1993).

There are no reliable total population
estimates for the California spotted owl.
The number of California spotted owl
territories has been used as an index to
illustrate the range of the species and
jurisdictions in which it occurs. This
number is actually a cumulative total of
all sites known to be historically or
currently occupied by at least one
spotted owl. This total increases over
time as spotted owls move to new
territories and as researchers survey
new areas, even though many territories
with sufficient suitable habitat are not
occupied at the present and some
territories no longer have sufficient
suitable habitat to support spotted owls
due to logging or fires. For example, in
the Sequoia and Kings Canyon National
Parks study area, only 34 of 44
territories (77 percent) with a history of
spotted owl occupancy were occupied
by either spotted owl pairs (n = 32) or
resident singles (n = 2) in 2004 (Munton
in litt. 2005). And in the Eldorado study
area, only 26 of 49 territories (53
percent) were occupied by spotted owl
pairs (n = 25) or a single spotted owl (n
=1) in 2004 (Seamans in Iitt. 2005a).
Thus, the number of territories should
not be viewed as a population estimate
for the taxon.

The total number of California spotted
owl territories known in the Sierra
Nevada is 1,865 (Service 2002). Of
these, 1,399 territories are in Lassen,
Plumas, Tahoe, Eldorado, Stanislaus,
Sierra, and Sequoia National Forests,
and 129 territories are in Lassen, Kings
Canyon, Sequoia, and Yosemite
National Parks. Fourteen territories are
on BLM land in the Sierra Nevada, 3 are
on State parks, 1 is on California
Department of Forestry and Fire
Protection land, 4 are on California State
Lands Commission Land, 1 is on Native
American land, and 314 are on private
lands (Service 2002).

In southern California, the spotted
owl occupies “islands” of high-
elevation forests isolated by lowlands

covered by chaparral, desert scrub, and,
increasingly, human development
(Noon and McKelvey 1992, LaHaye et
al. 1994). California spotted owls have
been found on 440 territories in
southern California, in 15 to 20
populations comprised of 3 to 270
individuals and separated from each
other by 10 to 72 kilometers (km) (6 to
45 miles (mi)) (Verner et al. 1992a,
Gutiérrez 1994, LaHaye et al. 1994,
Service 2002). There are 329 territories
in the Angeles, Cleveland, Los Padres,
and San Bernardino National Forests, 2
on BLM land, 8 on State parks, 6 on
Native American lands, and 95 on
private lands. In addition, 1 territory is
in Mexico (Service 2002).

Life History

Spotted owls usually reach
reproductive maturity at 2 years of age,
although there are rare accounts of
nesting first-year birds (Verner et al.
1992b). Spotted owls are monogamous,
and usually pair with the same mate
from year to year (Verner et al. 1992b).
Mate constancy, however, may be more
of an attachment to a specific home
range than to a specific mate (Forsman
et al. 1984). The breeding season of
California spotted owls extends from
mid-February to mid-September or early
October (Verner et al. 1992b).

Among the variety of taxa on which
they prey, California spotted owls tend
to select a few key species (Verner et al.
1992b). In the upper elevations of the
Sierra Nevada (about 1,200 to 1,525
meters (m) (4,000 to 5,000 feet (ft)), the
primary prey is the northern flying
squirrel (Glaucomys sabrinus), which is
most common in larger stands of mature
forests (Verner et al. 1992b). In lower
elevations of the Sierra Nevada and in
southern California, the primary prey is
the dusky-footed woodrat (Neotoma
fuscipes) (Thrailkill and Bias 1989),
which is most abundant in shrubby
habitats and uncommon in pure conifer
forests or forests with little shrub
understory (Williams et al. 1992). Both
flying squirrels and woodrats occur in
the diets of owls in the central Sierra
Nevada (Verner et al. 1992b). Other prey
items include gophers (Thomomys
spp.), mice (Peromyscus spp.), diurnal
squirrels (Tamiasciurus douglasii,
Sciurus griseus), ground squirrels,
(Spermophilus beecheyi), and
chipmunks (Eutamias spp.) and a
variety of other rodents, shrews (Sorex
spp.), moles (Scapanus spp.), bats
(Myotis spp.), birds, frogs, lizards, and
insects (Verner et al. 1992b, Gutiérrez et
al. 1995, Tibstra 1999). Predators and
closest competitors to spotted owls are
great horned owls (Bubo virginianus)
(Forsman et al. 1984) and barred owls

(Strix varia) (Leskiw and Gutiérrez
1998, Hamer et al. 2001, Kelly et al.
2003).

The elevation of known nest sites of
California spotted owls ranges from
about 305 to 2,348 m (1,000 to 7,700 ft),
with approximately 86 percent of sites
occurring between 915 and 2,135 m
(3,000 and 7,000 ft) (USFS 2001). In
conifer forests, mean elevation of nest
sites was 1,160 m (5,300 ft) in the
northern Sierra Nevada and 1,830 m
(6,000 ft) in southern California
(Gutiérrez et al. 1992).

Spotted owls are mostly
nonmigratory, remaining within their
home ranges year round. However, in
the Sierra Nevada, some individuals
migrate downslope from early October
to mid-December and return to their
breeding territories in late February to
late March, thereby establishing disjunct
winter home ranges below the level of
heavy, persistent snow (Verner et al.
1992b, Laymon 1989). These seasonal
migrations range from 15 to 58 km (9 to
36 mi) with altitudinal changes from
approximately 500 to 1,500 m (1,640 to
4,921 ft) (Verner et al. 1992b, Laymon
1989, Gutiérrez et al. 1995).

Spotted owls primarily disperse as
juveniles (natal dispersal), but may also
disperse as adults (breeding dispersal) if
habitat within their home range has
been degraded or if they have separated
from a mate (Verner et al. 1992b). Natal
dispersal occurs in September and
October. Mean natal-dispersal distance
of 26 owls in the Sierra National Forest
and Sequoia National Park estimated
using radio telemetry was 15.9 km (9.9
mi) (Tibstra 1999) and median distance
of 42 owls on the Lassen National Forest
estimated using recapture data was 25
km (16 mi) for females and 23 km (14
mi) for males (Blakesley in litt. 2002).
Mean natal-dispersal distances of 129
owls in southern California estimated
using recapture data were 10.1 km (6.3
mi) for males and 11.7 km (7.3 mi) for
females (LaHaye ef al. 2001).

Habitat Use and Home Range

California spotted owls, like the other
two subspecies of spotted owls, use or
select habitats for nesting, roosting, or
foraging that have structural
components of old forests, including
large-diameter trees that are typically
greater than 61 cm (24 in) diameter at
breast height (dbh; breast height has
been standardized at 137 cm (4.5 ft)
above the ground) (Call 1990, Gutiérrez
et al. 1992, Zabel et al. 1992, Moen and
Gutiérrez 1997, USFS 2001), decadent
trees (trees with cavities, broken tops,
etc.); high tree density (Laymon 1988,
Call 1990, Bias and Gutiérrez 1992,
Gutiérrez et al. 1992, LaHaye et al. 1997,
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Moen and Gutiérrez 1997); multi-
layered canopy/complex structure (Call
1990, Gutiérrez ef al. 1992, LaHaye et al.
1997, Moen and Gutiérrez 1997); high
canopy cover (greater than 40 percent
and mostly greater than 70 percent;
Laymon 1988, Bias and Gutiérrez 1992,
LaHaye et al. 1992, Gutiérrez et al. 1992,
Zabel et al. 1992, Moen and Gutiérrez
1997, North et al. 2000); snags (Laymon
1988, Call 1990, Bias and Gutiérrez
1992, Gutiérrez ef al. 1992, LaHaye et al.
1997); and downed logs (Call 1990). The
mixed-conifer forest type (sugar pine
(Pinus lambertiana), ponderosa pine
(Pinus ponderosa), white fir (Abies
concolor), Douglas-fir (Pseudotsuga
menziesii), giant sequoia
(Sequoiadendron giganteum), incense-
cedar (Calocedrus decurrens), California
black oak (Quercus kelloggii), and red fir
(Abies magnifica)) is the predominant
type used by spotted owls in the Sierra
Nevada. About 80 percent of known
sites are found in mixed-conifer forest,
10 percent are in red fir forest (red and
white fir, lodgepole pine (Pinus
contorta), quaking aspen (Populus
tremuloides)), 7 percent are in
ponderosa pine/hardwood forest
(ponderosa pine, interior live oak
(Quercus wislizenii), canyon live oak
(Quercus chrysolepis), black oak,
incense-cedar, white fir, tanoak
(Lithocarpus densiflorus), Pacific
madrone (Arbutus menziesii)), and the
remaining 3 percent are in foothill
riparian/hardwood forest (cottonwood
(Populus spp.), California sycamore
(Platanus racemosa), interior live oak,
Oregon ash (Fraxinus latifolia),
California buckeye (Aesculus
californica), ponderosa pine, Jeffrey
pine (Pinus jeffreyi)) (Verner et al.
1992a, USFS 2001).

Six major studies, summarized in
Gutiérrez et al. (1992), described habitat
relations of California spotted owls in
four study areas (Lassen, Tahoe,
Eldorado, and Sierra) spanning the
length of the Sierra Nevada. These
studies examined spotted owl habitat
use at three scales: landscape; home
range; and nest, roost, or foraging stand.
Spotted owls preferentially use areas
with at least 70 percent canopy cover,
use habitats with 40 to 69 percent
canopy cover in proportion to their
availability, and spend less time in areas
with less than 40 percent canopy cover
than expected if habitat were selected
randomly. California spotted owls in the
Sierra Nevada prefer stands with
significantly greater canopy cover, total
live-tree basal area, basal area of
hardwoods and conifers, and snag basal
area for nesting and roosting. Stands
suitable for nesting and roosting have:

(1) Two or more canopy layers; (2)
dominant and codominant trees in the
canopy averaging at least 61 cm (24 in)
in dbh; (3) at least 70 percent total
canopy cover (including the hardwood
component); (4) higher than average
levels of very large, old trees; and (5)
higher-than-average levels of snags and
downed woody material (Gutiérrez et al.
1992, USFS 2001).

In the coast range, California spotted
owls occupy redwood/California-laurel
forests, which consist of a mix of coast
redwood (Sequoia sempervirens),
California laurel (Umbellularia
californica), tanoak, Pacific madrone,
red alder (Alnus rubra), white alder (A.
rhombifolia), coast live oak, Santa Lucia
fir (Abies bracteata), and bigleaf maple
(Acer macrophyllum) (Verner et al.
1992a). Spotted owls can be found at
elevations below 305 m (1,000 ft) along
the Monterey coast to approximately
2,590 m (8,500 ft) in the inland
mountains (Stephenson and Calcarone
1999). Lower-elevation (below 915 m
(3,000 ft)) spotted owls can be found in
pure oak stands and higher-elevation
(above 1,981 m (6,500 ft)) spotted owls
can be found in pure conifer stands.

In southern California, spotted owls
also use riparian hardwood/hardwood
forests (coast and canyon live oak,
cottonwood, California sycamore, white
alder, and California laurel), live oak/
bigcone Douglas-fir forests (coast and
canyon live oak, bigcone Douglas-fir
(Pseudotsuga macrocarpa)), and mixed-
conifer forests (Verner et al. 1992a).
Spotted owl nests at 103 sites were in
areas with higher canopy closure (mean
= 79 percent) than were 296 random
sites (mean = 52 percent), and they were
in areas with more conifers at least 75
cm (29 in) dbh, more hardwoods at least
45 cm (18 in) dbh, more broken-topped
trees, and more snags than were random
sites (LaHaye et al. 1997).

Based on all of the above-cited
studies, nesting habitat for California
spotted owls throughout their range
generally is described as stands with an
average dominant and codominant trees
greater than 61 cm (24 in) dbh and
canopy cover of greater than 70 percent.
Foraging habitat is generally described
as stands of trees of 30 cm (12 in) in
diameter or greater, with canopy cover
of 40 percent or greater.

Spotted owl pairs have large home
ranges that may overlap those of other
spotted owls (Verner et al. 1992b).
Estimates of California spotted owl
home-range size are extremely variable.
All available data indicate that they are
smallest in habitats at relatively low
elevations that are dominated by
hardwoods, intermediate in size in
conifer forests in the central Sierra

Nevada, and largest in the true fir forests
in the northern Sierra Nevada (Zabel et
al. 1992, USFS 2001). Based on an
analysis of data from radiotelemetry
studies of California spotted owls, mean
home-range sizes of breeding-season
pairs were estimated as 3,642 hectares
(ha) (9,000 acres (ac)) in true fir forests
on the Lassen National Forest, 1,902 ha
(4,700 ac) in mixed conifer forests on
the Tahoe and Eldorado National
Forests, and 1,012 ha (2,500 ac) in
mixed conifer forests on the Sierra
National Forest (USFS 2001). The home
ranges of two pairs of radio-tagged
California spotted owls in the San
Bernardino Mountains of southern
California were smaller than those
reported for the Sierra Nevada and
varied widely between pairs (325 to 816
ha (803 to 2,016 ac)) (Zimmerman et al.
2001).

Changes to Habitat

The habitat used by California spotted
owls today is comprised of forests that
have been shaped by numerous
interacting natural impacts such as fires
and precipitation, and human impacts
including fire suppression, timber
harvest, livestock grazing, and
urbanization. Fire intervals are
estimated to have been 5 to 30 years in
the mixed-conifer forests of the Sierra
before European arrival (Weatherspoon
et al. 1992), and moderate-intensity fires
(fires that were hot enough to scar but
not kill most mature trees) historically
occurred every 15 to 30 years in the
forests of southern California
(Stephenson and Calcarone 1999).
Suppression of wildland fires,
established in California as State and
Federal policy by the early 20th century,
virtually eliminated forest fires. For
example, it is estimated that only 269 ha
(664 acres) burn annually in the
237,146-ha (586,000-acre) Eldorado
National Forest, whereas approximately
11,736 ha (29,000 acres) burned
annually there before European arrival
(Weatherspoon et al. 1992). Due to the
lack of frequent fires, many forested
areas have grown dense layers of
understory trees and have accumulated
large amounts of woody debris on the
forest floor, thereby increasing the
chances of high-intensity, stand-
replacing crown fires in the Sierras and
in the mountains of southern California
(Kilgore and Taylor 1979, McKelvey and
Weatherspoon 1992, Weatherspoon et
al. 1992, Stephenson and Calcarone
1999). In addition, in areas throughout
the range of the California spotted owl,
trees that are dead or dying due to
disease add to the already dense
accumulations of woody debris. This
abundance of fuels led to the recent
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large-scale fires in spotted ow] habitat in
southern California. One of the
challenges in assessing the effects of fire
management of California spotted owl
habitat is the need to weigh the long-
term benefits of the reduction of risk of
catastrophic fires against any potential
short-term effects on the quality or
quantity of spotted owl habitat.

Timber harvest is another obvious
impact to California spotted owl habitat
(Gutiérrez 1994, Verner et al. 1992a). In
the Sierra Nevada, timber harvest
steadily intensified from the railroad
building and mining eras of the 1800s
until the 1950s, then remained at
relatively high levels through the 1980s
(McKelvey and Johnston 1992). Since
the late 1980s, the volume of timber
harvested in the Sierra Nevada has
declined substantially. Verner et al.
(1992a) discussed five major factors of
concern for California spotted owl
habitat that have resulted from
historical timber-harvest strategies: (1)
Decline in the abundance of very large,
old trees; (2) decline in snag density; (3)
decline in large-diameter logs; (4)
disturbance or removal of duff and
topsoil layers; and (5) change in the
composition of tree species. Of these
concerns, they believed significant
changes in diameter distributions of
trees in the Sierra Nevada and rapid
reductions in the distribution and
abundance of large, old, and decadent
trees posed the greatest threats to the
California spotted owl. Thus, extensive
commercial harvest in the past of large
old trees in late-successional forests
directly affected the key structural
components of California spotted owl
habitat. Changes in California’s Forest
Practices Act, as well as changes in the
management of Federal forest lands
have largely eliminated past practices.
The difficulty is that it will take many
decades for these forests to regain these
late-successional components and, in
the interim, forests must be managed
without modifying remaining suitable
habitat to the degree that we negatively
affect spotted owl numbers or
distribution.

Threats Analysis

Section 4 of the Act and its
implementing regulations (50 CFR 424)
set forth the procedures for adding
species to the Federal list of endangered
and threatened species. A species may
be determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) Present or
threatened destruction, modification, or
curtailment of habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational

purposes; (C) disease or predation; (D)
inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. In making this finding, we
evaluated whether threats to the
California spotted owl as presented in
the petition and other information
available to us may pose a concern with
respect to the taxon’s survival such that
listing under the Act may be warranted.
Our evaluation of these threats, based
on information provided in the petition
and available in our files, is presented
below.

A. Present or Threatened Destruction,
Modification, or Curtailment of the
Species’ Habitat or Range

The petition states that more than 100
years of logging in the Sierra Nevada
Mountains resulted in loss of spotted
owl habitat, which negatively affects
spotted owl numbers and distribution,
and in fragmentation of habitat, which
negatively affects spotted owl dispersal.
The petition cites the 10 areas of
concern (AOCs) in the Sierra Nevada
described in Beck and Gould (1992),
and then explicitly modifies them into
nine AOCs. These AOCs, which
comprise less than one-half of the
taxon’s range, are of concern because
they are bottlenecks or gaps in spotted
owl distributions, support locally
isolated populations, contain highly
fragmented habitat, or have low spotted
owl density. The petition contends that
logging as prescribed in the Sierra
Nevada Forest Plan Amendment
(SNFPA) (USFS 2004a), the Herger
Feinstein Quincy Library Group Forest
Recovery Act Pilot Project (HFQLG Pilot
Project), and on private lands threatens
to further degrade and destroy spotted
owl] habitat, resulting in continued
declines in numbers of spotted owls.

The petition cites the recently
published meta-analysis of population
dynamics of California spotted owls
(Franklin et al. 2004) as evidence that
spotted owl populations are declining
and that management of forests may be
a cause of these declines. This meta-
analysis analyzed demographic data of
spotted owls on the Lassen (1990 to
2000), Eldorado (1986 to 2000), Sierra
(1990 to 2000), and San Bernardino
1987 to 1998) National Forests and in
Sequoia and Kings Canyon National
Parks (1990 to 2000). The petition
reports that the pooled estimate for
adult apparent survival for the four
National Forests (0.819) was lower than
that from Sequoia and Kings Canyon
National Parks (0.877) and that from 15
northern spotted owl studies (0.850).
The petition states that estimates for A
(lambda, the finite rate of population

change, where A < 1.0 indicates a
declining population and A > 1.0 an
increasing population) for four of the
five study areas (the exception was
Eldorado) were less than 1.0, but that
none of the estimates for A was different
from A = 1.0 given the 95-percent
statistical confidence intervals. In
addition to citing the meta-analysis, the
petition references site-specific studies
(e.g., Blakesley et al. 2001, Seamans et
al. 2001) that indicate negative
population trends. The petition claims
that we did not adequately address
these reported declines in our 12-month
finding (68 FR 7580) due to our heavy
reliance on A, 95-percent confidence
intervals, and scientific uncertainty.

The petition also notes that recent
fires, as well as human activities
including urban development, livestock
grazing, mining, recreation, and road
construction, have contributed to past
and present loss and degradation of
spotted owl] habitat.

Evaluation of Information in the
Petition and Other Information in our
Files

As described above in “Historic
Habitat Loss,” spotted owl habitat has
been degraded or removed due to many
human activities over approximately the
past 150 years. Beck and Gould (1992),
Verner et al. (1992a), USFS (2001),
USFS (2004a), and the petitioners agree
that the risk associated with
management within the AOGCs in the
Sierra Nevada is higher than that in
other areas. USFS (2004a) explicitly
states that the revised SNFPA increases
the risk of continued declines in spotted
owl density within the AOCs. In our
2003 12-month finding (68 FR 7580), we
analyzed the effects to spotted owl
habitat from timber harvest on Federal,
State, and private lands relative to the
Federal and State regulations in effect at
that time. After publication of our 12-
month finding, the Forest Service issued
a revised SNFPA (USFS 2004a) that
allows for full implementation of the
HFQLG Pilot Project, and for more
flexibility in locating and implementing
effective fire-fuels treatments than did
the 2001 SNFPA (USFS 2001). We have
not yet completed a detailed analysis of
how these differences will affect the
California spotted owl. Although not
mentioned in the petition, we are aware
that recent changes in the Fuel Hazard
Reduction Emergency Rule and Variable
Retention Rule of the California State
Forest Practices Code will influence the
management of California spotted owl
habitat, but we have not yet analyzed
exactly how they will do so. As noted
above, issues raised by the petitioners
regarding changes in the SNFPA from
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2001 to 2004 and information in our
files concerning changes to the
California State Forest Practices Code
justify further analysis in a status review
and 12-month finding due to the
certainties related to the relative risks
associated with fire management or lack
thereof and spotted owl habitat.

When we published our 2003 12-
month finding (68 FR 7580), the meta-
analysis (Franklin ef al. 2004) was in
draft form. At that time, the final,
published version was not available. A
detailed analysis of any changes made
by the authors, including how such
changes may alter our 2003 analysis, is
appropriately conducted as part of a
status review and 12-month finding
process.

We agree with the petition that recent
fires, urban development, livestock
grazing, mining, recreation, and road
construction have contributed to past
and, to a lesser extent, present loss and
degradation of California spotted owl
habitat. Of these impacts, fire and its
effects are of particular concern. For
example, information in our files
indicates that five spotted owl territories
in the San Diego Ranges were
completely burned in 2003, and nine
territories in the San Gabriel Mountains
were burned so heavily in 2002 and
2003 that it is doubtful that they can
support spotted owls at this time (USFS
2004a, Loe in litt. 2005). The impacts of
these recent fires and anticipated future
fires in spotted owl habitat justify
further analysis. Based on the
information presented in the petition
and information available in our files,
we find that substantial information
indicates that there is a threat of
destruction, modification, or
curtailment of the species’ habitat or
range due to fires.

To summarize Factor A, a number of
changes have taken place during the
past 2 years that may affect California
spotted ow] habitat and effect
corresponding changes in California
spotted owl populations. These include:
revisions to the 2001 SNFPA (USFS
2001) in the 2004 SNFPA (USFS 2004a);
revisions to the California State Forest
Practices Code; impacts of recent fires
and anticipated future fires in spotted
owl habitat; and how these threats affect
our interpretation and application of the
results of the final report on the meta-
analysis of the population dynamics of
the California spotted owl (Franklin et
al. 2004). We find that these changes
constitute substantial information that
the threatened destruction,
modification, or curtailment of the
species’ habitat or range may be a factor
that threatens the continued existence of

the taxon, and thus that the petitioned
action may be warranted.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The petition does not present any
threats relative to factor B, nor is there
any new information available in our
files.

C. Disease or Predation

The petition states that West Nile
Virus (WNV) presents a serious
potential threat to California spotted
owls, and recommends that its effects
on spotted owls be monitored closely.
As stated in the petition, WNV was first
detected in the United States in 1999 in
New York, and has quickly spread to the
western United States. The petition
states that WNV has not been detected
thus far in a wild spotted owl, but that
an infected, captive spotted owl suffered
mortality.

The petition cites a personal
communication (Peery in Iitf. 1999) in
support of its claims that, because great
horned owls and red-tailed hawks
(Buteo jamaicensis) tend to forage in
open areas and because great horned
owls are known predators of spotted
owls (Forsman et al. 1984), the
reduction of canopy cover and creation
of breaks in the canopy due to logging
may increase predation of spotted owls.

Evaluation of Information in the
Petition and Other Information in our
Files

As stated in the petition, WNV has
not yet been detected in a wild spotted
owl. Although not mentioned in the
petition, we are aware that, in 2004,
researchers in California took blood
samples and oral swabs from captured
spotted owls to test for the presence of
WNYV and WNV antibodies. One team
tested for WNV in California spotted
owls in the Eldorado study area and in
northern spotted owls of northern
California in the Willow Creek, Green
Diamond Resource Company, and
Hoopa Tribal Lands study areas (n =
119) (Franklin in litt. 2004, 2005,
Gutiérrez in litt. 2005). Another team
took blood samples from California
spotted owls in Plumas and Lassen
National Forests (n = 68) (Keane 2005).
None of the spotted owls tested positive
for WNV exposure (Keane 2005,
Franklin in litt. 2005, Gutiérrez in litt.
2005). In addition, none of the small
mammals (e.g., mice, northern flying
squirrels, dusky-footed woodrats)
sampled in two study areas (Willow
Creek and Eldorado) (n = 251) tested
positive for WNV (Franklin in litt.
2005). Neither the petition nor

information available in our files
presents substantial information that
WNV may threaten the continued
existence of the California spotted owl.

The petition does not present any
scientific information that supports the
idea that logging increases predation of
spotted owls by great horned owls or
red-tailed hawks, and we are unaware of
any such information. Therefore, neither
the petition nor information available in
our files presents substantial
information that predation may threaten
the continued existence of the California
spotted owl.

D. Inadequacy of Existing Regulatory
Mechanisms

The petition contends that the SNFPA
(USFS 2004a) does not adequately
protect large trees, high canopy closure,
multiple-canopy layers, snags, and
downed wood, that it allows for fuels
treatment in more Protected Activity
Centers (PACs) than the 2001 Sierra
Nevada Forest Plan (USFS 2001), and
that it does not provide limits on the
proportion of areas that can be degraded
through logging. The appendices to the
petition include letters and declarations
from spotted owl biologists (e.g., J.
Blakesley, B. Noon, Z. Peery, and J.
Verner) in support of this contention.
The petition also contends that the
California State Forest Practices Code
provides almost no specific protections
for the spotted owl or its habitat.

Evaluation of Information in the
Petition and Other Information in our
Files

As stated above in factor A, we
analyzed the effects to spotted owl
habitat from timber harvest on Federal,
State, and private lands in our 2003 12-
month finding (68 FR 7580) relative to
the Federal and State regulations in
effect at that time, and we are aware that
recent changes to the 2001 SNFPA
(USFS 2001) and to the California State
Forest Practices Code (the Fuel Hazard
Reduction Emergency Rule and Variable
Retention Rule of the Code) may affect
California spotted owl habitat.
Accordingly, the petition and
information available in our files
present substantial scientific
information that due to the change in
regulatory mechanisms since our last
status review, existing regulatory
mechanisms may be inadequate to
ensure the continued existence of the
California spotted owl, and thus that the
petitioned action may be warranted.
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E. Other Natural or Manmade Factors
Affecting the Species’ Continued
Existence

The petition states that short-term
fluctuations in climate negatively affect
reproduction in spotted owls and may
increase the risk of extinction of
California spotted owls. It states that
logging, historic livestock grazing, and
fire suppression have increased the risk
of stand-replacing fires. The petition
also presents concern that threats from
hybridization and site competition with
the barred owl have increased in recent
years due to the barred owl’s recent
expansion farther into the range of the
California spotted owl.

Evaluation of Information in the
Petition and Other Information in Our
Files

As stated in the petition, variation in
survival of California spotted owls has
been shown to be based on habitat
variation, whereas variation in
reproductive output was based equally
on variations in habitat and climate
(Franklin et al. 2000). Although not
stated in the petition, research shows
that weather conditions explained all or
most of the temporal variations in
fecundity observed in California spotted
owls (North et al. 2000, Franklin et al.
2004, LaHaye et al. 2004) and northern
spotted owls in northwestern California
(Franklin et al. 2000), and that spotted
owls compensate for this highly variable
annual reproduction with high annual
adult survival (Franklin et al. 2000).
Researchers also state that the long-term
effects of variations in reproductive
success of spotted owls in California
due to climate are unknown, and will
require decades of study (Franklin et al.
2000, North ef al. 2000, Franklin et al.
2004, LaHaye et al. 2004). Therefore,
neither the petition nor our files contain
substantial information that indicates
that climate is a threat to the continued
existence of the California spotted owl
at this time.

Various human activities, especially
fire suppression, have resulted in more
fire-prone forests, as discussed in our
2003 12-month finding (68 FR 7580).
Management of this threat is the
purpose of the SNFPA (USFS 2004a),
and, as described in factors A and D
above, changes to the 2001 SNFPA and
California State Forest Practices Code
will be addressed in our 12-month
finding. In addition, as described in
factor A above, anticipated effects due
to fires will be addressed in our 12-
month finding.

As stated in the petition, barred owls
hybridize with spotted owls. However,
information in our files indicates that,

although barred owls and spotted owls
occasionally hybridize (e.g., Hamer et al.
1994, Kelly and Forsman 2004), this
behavior is an “inconsequential”
phenomenon that takes place mostly
when barred owls move into new areas,
and declines as barred owls become
more numerous and have more access to
other barred owls (Kelly and Forsman
2004:808). Further, Kelly and Forsman
(2004) documented only 47 hybrids out
of more than 9,000 banded northern
spotted owls and barred owls in Oregon
and Washington from 1970 to 1999.
Thus, we conclude that there is not
substantial scientific information
indicating that hybridization with
barred owls poses a threat to the
continued existence of the California
spotted owl.

However, as stated in the petition,
barred owls apparently have displaced
many northern spotted owls from their
territories (Kelly et al. 2003, Pearson
and Livezey 2003, Gremel 2004), and
have expanded their range into that of
the California spotted owl (Dark et al.
1998) as far south as Sequoia National
Park. Information in our files indicates
that, during the past 2 years, the known
range of barred owls has expanded 200
miles southward in the Sierras,
including two hybrid spotted/barred
owls in the Eldorado National Forest
(Seamans et al. in press 2005, Seamans
in litt. 2005b) and a male barred owl in
Kings Canyon National Park (Steger et
al. in review). Other information in our
files shows that barred owls physically
attack (Pearson and Livezey 2003) and
possibly kill (Leskiw and Gutiérrez
1998) northern spotted owls as well as
negatively affect northern spotted owl
site occupancy (Kelly et al. 2003,
Pearson and Livezey 2003),
reproduction (Olson et al. 2004, Livezey
2005), and survival (Anthony et al.
2004). Thus, we have determined that
the petition and our files present
substantial scientific information to
conclude that barred owls constitute a
threat to site occupancy, reproduction,
and survival of California spotted owls.

To summarize Factor E, neither the
petition nor information in our files
present substantial scientific
information regarding the threats to
California spotted owls from climate or
from hybridization with barred owls.
However, we find that the petition and
information in our files present
substantial scientific information
regarding the threat of fires to California
spotted owl habitat and of barred owls
to site occupancy, reproduction, and
survival of California spotted owls.

Summary of Threats Analysis

The petitioners have not presented
substantial new scientific information
on many of the threats to California
spotted owls and their habitat (e.g.,
effects from past logging, livestock
grazing, urban development, and
recreation) that were addressed in our
12-month finding of February 14, 2003
(68 FR 7580). However, as noted by the
petition, the following changes have
taken place during the past 2 years that
may affect the status and distribution of
the California spotted owl or change our
understanding of possible declines in
California spotted owl populations: (1)
Revisions to the 2001 SNFPA (USFS
2001) in the 2004 SNFPA (USFS 2004a);
(2) revisions to the California State
Forest Practices Code; (3) possible
changes to the draft meta-analysis of the
population dynamics of the California
spotted owl in the final, published
meta-analysis (Franklin et al. 2004); (4)
impacts of recent fires and anticipated
future fires in spotted owl habitat; and
(5) further range expansion of the barred
owl. These changes constitute
substantial information and thus justify
further detailed analysis in a status
review and 12-month finding.

Finding

We have reviewed the petition and
other information available in our files.
Based on this review, we find that the
petition and information in our files
present substantial information that
listing the California spotted owl as
threatened or endangered may be
warranted.

The petition also requested that
critical habitat be designated for the
California spotted owl. If we determine
in our 12-month finding that listing the
California spotted owl is warranted, we
will address the designation of critical
habitat in the subsequent proposed
listing rule or as funding allows.

References Cited

A complete list of all references cited
herein is available, upon request, from
the Sacramento Fish and Wildlife Office
(see ADDRESSES section).

Author

The primary author of this notice is
Kent Livezey, Western Washington Fish
and Wildlife Office, U.S. Fish and
Wildlife Service, 510 Desmond Drive
SE, Lacey, Washington 98503.

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
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Dated: June 13, 2005.
Elizabeth H. Stevens,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 05-11938 Filed 6—20-05; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket Number FV-05-309]

United States Standards for Grades of
Dewberries and Blackberries

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS), prior to undertaking
research and other work associated with
revising official grade standards, is
soliciting comments on the need for
possible revisions of the United States
Standards for Grades of Dewberries and
Blackberries. At a 2003 meeting with the
Fruit and Vegetable Industry Advisory
Committee, AMS was asked to review
the Fresh Fruit and Vegetable grade
standards for usefulness in serving the
industry. As a result AMS has identified
the color requirement for possible
revision. Additionally, AMS is seeking
comments regarding any other revisions
that may be necessary to better serve the
industry.

DATES: Comments must be received by
August 22, 2005.

ADDRESSES: Interested persons are
invited to submit written comments to
the Standardization Section, Fresh
Products Branch, Fruit and Vegetable
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
1400 Independence Ave. SW., Room
1661 South Building, Stop 0240,
Washington, DC 20250-0240; Fax (202)
720-8871, E-mail
FPB.DocketClerk@usda.gov. Comments
should make reference to the dates and
page number of this issue of the Federal
Register and will be made available for
public inspection in the above office
during regular business hours. The
United States Standards for Grades of
Dewberries and Blackberries are
available either at the above address or

by accessing the Fresh Products Branch
Web site at: http://www.ams.usda.gov/
standards/stanfrfv.htm.

FOR FURTHER INFORMATION CONTACT:
David L. Priester, at the above address
or call (202) 720-2185; E-mail
David.Priester@usda.gov.

SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
of 1946 (7 U.S.C. 1621-1627), as
amended, directs and authorizes the
Secretary of Agriculture “To develop
and improve standards of quality,
condition, quantity, grade and
packaging and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices.” AMS is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural commodities
and makes copies of official standards
available upon request. The United
States Standards for Grades of Fruits
and Vegetables not connected with
Federal Marketing Orders or U.S. Import
Requirements no longer appear in the
Code of Federal Regulations, but are
maintained by USDA/AMS/Fruit and
Vegetable Programs.

AMS is proposing to revise the
voluntary United States Standards for
Grades of Dewberries and Blackberries
using procedures that appear in Part 36,
Title 7 of the Code of Federal
Regulations (7 CFR part 36). These
standards were published on February
13, 1928.

Background

At a 2003 meeting with the Fruit and
Vegetable Industry Advisory Committee,
AMS was asked to review the Fresh
Fruit and Vegetable grade standards for
usefulness in serving the industry. AMS
has identified the United States
Standards for Grades of Dewberries and
Blackberries for possible revision. One
area being reviewed is the color
requirement. This requirement currently
states, “The whole surface of the berry
shall be a blue or black color.” AMS is
considering changing the color
requirement to allow for a lesser amount
of color and/or requirement currently
states, “The whole surface of the berry
shall be a blue or black color.” AMS is
considering changing the color
requirement to allow for a lesser amount
of color and/or varying shades of color.
However, prior to undertaking detailed
work to develop the proposed revision

to the standards, AMS is soliciting
comments on the proposed revision and
any other comments on the United
States Standards for Grades of
Dewberries and Blackberries to better
serve the industry and the probable
impact of any revisions on distributors,
processors, and growers.

This notice provides for a 60-day
comment period for interested parties to
comment on whether any changes are
necessary to the standards. Should AMS
conclude that there is a need for any
revisions of the standards, the proposed
revisions will be published in the
Federal Register with a request for
comments in accordance with 7 CFR
part 36.

Authority: 7 U.S.C. 1621-1627.
Dated: June 15, 2005.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-12155 Filed 6—-20-05; 8:45 am|]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket Number FV-04-311]

United States Standards for Grades of
Kale

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) of the Department of
Agriculture (USDA) is revising the
United States Standards for Grades of
Kale. Specifically, AMS is revising the
standards to allow percentages to be
determined by count rather than weight
and the application of tolerances for
packages which contain less than 15
specimens. Additionally, AMS is
revising the standards to allow the
standards to be used for kale leaves and
bunches of leaves in addition to kale
plants. The revisions will bring the
standards for kale in-line with current
marketing practices, thereby improving
their usefulness in serving the industry.
DATES: Effective Date: July 21, 2005.
FOR FURTHER INFORMATION CONTACT:
David Priester, Standardization Section,
Fresh Products Branch, Fruit and
Vegetable Programs, Agricultural
Marketing Service, U.S. Department of
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Agriculture, 1400 Independence
Avenue, SW., Room 1661 South
Building, STOP 0240, Washington, DC
20250-0240, Fax (202) 720-8871 or call
(202) 720-2185; E-mail
David.Priester@usda.gov. The revised
United States Standards for Grades of
Kale will be available either through the
address cited above or by accessing the
AMS, Fresh Products Branch Web site
at: http://www.ams.usda.gov/standards/
stanfrfv.htm.

SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
0f 1946 (7 U.S.C. 1621-1627), as
amended, directs and authorizes the
Secretary of Agriculture “To develop
and improve standards of quality,
condition, quantity, grade and
packaging and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices.” AMS is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural commodities.
AMS makes copies of official standards
available upon request. The United
States Standards for Grades of Fruits
and Vegetables not connected with
Federal Marketing Orders or U.S. Import
Requirements no longer appear in the
Code of Federal Regulations, but are
maintained by USDA/AMS/Fruit and
Vegetable Programs.

AMS is revising the voluntary U.S.
Standards for Grades of Kale using
procedures that appear in Part 36, Title
7 of the Code of Federal Regulations (7
CFR part 36).

Background

On October 1, 2004, AMS published
a notice in the Federal Register (69 FR
58879) soliciting comments on the
possible revision to the United States
Standards for Grades of Kale. In
response to our request for comments,
AMS received one comment from an
industry group in favor of the proposed
revision. The group also requested to
allow the standards to be used for kale
leaves and bunched kale leaves in
addition to kale plants.

A second notice was published in the
March 11, 2005, Federal Register (70 FR
12172) based on the comment received
on the first notice. AMS received one
comment from an industry group in
response to the second notice. The
comment was in favor of the revision to
the standard. The favorable comment
stated that a well-defined standard for
kale shipped in a variety of ways will
improve consistency of delivered
product and enhance the relevance and
effectiveness of USDA inspections. The
comment is available by accessing
AMS’s Home Page on the Internet at:

http://www.ams.usda.gov/fv/
fpbdocketlist.htm.

Additionally, AMS is eliminating the
unclassified category. This section is
being removed in all standards, when
they are revised. This category is not a
grade and only serves to show that no
grade has been applied to the lot. It is
no longer considered necessary.

Based on comments received and
information gathered, AMS believes the
revisions to the standards will bring the
standards for kale in-line with current
marketing practices and thereby
improve their usefulness.

The official grade of a lot of kale
covered by these standards is
determined by the procedures set forth
in the Regulations Governing
Inspection, Certification, and Standards
of Fresh Fruits, Vegetables and Other
Products (Sec. 51.1 to 51.61).

The United States Standards for
Grades of Kale will become effective 30
days after the publication of this notice
in the Federal Register.

Authority: 7 U.S.C. 1621-1627.
Dated: June 15, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-12154 Filed 6—20-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05-032-1]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Clementines From
Spain

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an

information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for importation of
clementines to the United States from
Spain.
DATES: We will consider all comments
that we receive on or before August 22,
2005.
ADDRESSES: You may submit comments
by any of the following methods:
EDOCKET: Go to http://www.epa.gov/
feddocket to submit or view public

comments, access the index listing of
the contents of the official public
docket, and to access those documents
in the public docket that are available
electronically. Once you have entered
EDOCKET, click on the “View Open
APHIS Dockets” link to locate this
document.

Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05—032-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-032-1.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT:

For information regarding the
importation of clementines from Spain,
contact Donna L. West, Senior Import
Specialist, Commodity Analysis and
Operations, PRI, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737;
(301) 734-8758. For copies of more
detailed information on the information
collection, contact Mrs. Celeste Sickles,
APHIS* Information Collection
Coordinator, at (301) 734—7477.
SUPPLEMENTARY INFORMATION

Title: Importation of Clementines
from Spain.

OMB Number: 0579-0203.

Type of Request: Extension of
approval of an information collection.

Abstract: As authorized by the Plant
Protection Act (7 U.S.C. 7701-7772)
(PPA), the Secretary of Agriculture may
prohibit or restrict the importation,
entry, exportation, or movement in
interstate commerce of any plant, plant
product, biological control organism,
noxious weed, means of conveyance, or
other article if the Secretary determines
that the prohibition or restriction is
necessary to prevent a plant pest or
noxious weed from being introduced
into or disseminated within the United
States. This authority has been
delegated to the Animal and Plant
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Health Inspection Service (APHIS),
which administers regulations to
implement the PPA. The regulations in
“Subpart—Fruits and Vegetables,” 7
CFR 319.56 through 319.56—8, prohibit
or restrict the importation of fruits and
vegetables into the United States from
certain parts of the world to prevent the
introduction and dissemination of plant
pests, including fruit flies.

Under these regulations, clementines
from Spain are subject to certain
conditions before entering the United
States to ensure that exotic plant pests,
such as the Mediterranean fruit fly, are
not introduced into the United States.
The regulations require the use of
information collection activities
including a trust fund agreement,
grower registration and agreement, a
Mediterranean fruit fly management
program, fruit fly trapping and control
activities, recordkeeping, a
phytosanitary certificate, and box
labeling.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.000578 hours per response.

Respondents: Full-time, salaried plant
health officials of Spain’s plant
inspection service, and growers and
shippers of clementines.

Estimated annual number of
respondents: 4,515.

Estimated annual number of
responses per respondent: 3,870.1328.

Estimated annual number of
responses: 17,473,650.

Estimated total annual burden on
respondents: 10,101 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 15th day of
June, 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E5—3203 Filed 6—20-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 04-133-1]

Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases;
Notice of Solicitation for Membership

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of solicitation for
membership.

SUMMARY: We are giving notice that the
Secretary has renewed the Advisory
Committee on Foreign Animal and
Poultry Diseases for a 2-year period. The
Secretary is soliciting nominations for
membership for this Committee.
DATES: Consideration will be given to
nominations received on or before
August 5, 2005.
ADDRESSES: Nominations should be
addressed to the person listed under FOR
FURTHER INFORMATION CONTACT.
FOR FURTHER INFORMATION CONTACT: Dr.
Joe Annelli, Director of Emergency
Management Outreach and Liaisons,
Emergency Management, VS, APHIS,
4700 River Road Unit 41, Riverdale, MD
20737-1231; (301) 734—-8073.
SUPPLEMENTARY INFORMATION: The
Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases
(the Committee) advises the Secretary of
Agriculture on actions necessary to keep
foreign diseases of livestock and poultry
from being introduced into the United
States. In addition, the Committee
advises on contingency planning and on
maintaining a state of preparedness to
deal with these diseases, if introduced.
The Committee Chairperson and Vice
Chairperson shall be elected by the
Committee from among its members.
Terms will expire for the current
members of the Committee in August

2005. We are soliciting nominations
from interested organizations and
individuals to replace members on the
Committee. An organization may
nominate individuals from within or
outside its membership. The Secretary
will select members to obtain the
broadest possible representation on the
Committee, in accordance with the
Federal Advisory Committee Act (5
U.S.C. App.) and U.S. Department of
Agriculture (USDA) Regulation 1041-1.
Equal opportunity practices, in line
with the USDA policies, will be
followed in all appointments to the
Committee. To ensure that the
recommendations of the Committee
have taken into account the needs of the
diverse groups served by the
Department, membership should
include, to the extent practicable,
individuals with demonstrated ability to
represent minorities, women, and
persons with disabilities.

Done in Washington, DG, this 15th day of
June, 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E5-3206 Filed 6—20-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05-029-1]

Public Meeting; Proposed Design and
Development of a Phytosanitary
Certificate Issuance and Tracking
System

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of meeting.

SUMMARY: We are advising the public
that the Plant Protection and Quarantine
program of the Animal and Plant Health
Inspection Service will hold a meeting
to exchange information and receive
input on the proposed Phytosanitary
Certificate Issuance and Tracking
System, which will improve the
efficiency of the Federal phytosanitary
certificate issuance process.

DATES: The public meeting will be held
on July 14, 2005, from 9 a.m. to noon.
ADDRESSES: The public meeting will be
held at the USDA Center at Riverside,
4700 River Road, Riverdale, MD.

FOR FURTHER INFORMATION CONTACT: Ms.
Jo Ann Morris, Computer Specialist,

Program Data Management and
Analysis, PPQ, APHIS, 4700 River Road
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Unit 144, Riverdale, MD 20737-1236;
(301) 734-5255.

SUPPLEMENTARY INFORMATION: The
Animal and Plant Health Inspection
Service’s (APHIS) Plant Protection and
Quarantine program (PPQ) provides
certification of plants and plant
products as a service to exporters. After
assessing the phytosanitary condition of
the plants or plant products intended
for export, relative to the receiving
country’s regulations, an inspector
issues an internationally recognized
phytosanitary certificate (PPQ Form
577), a phytosanitary certificate for
reexport (PPQ Form 579), an export
certificate for processed plant products
(PPQ Form 578), or a certificate of heat
treatment (PPQ Form 553) if warranted.
The regulations concerning export
certification for plants and plant
products are contained in 7 CFR part
353. Currently, more than 1,000
phytosanitary certificates are being
tracked and issued manually per year.

Since 2002, PPQ has been working
with Electronic Data Systems to develop
a national Phytosanitary Certificate
Issuance and Tracking System (PCIT),
which would improve the tracking and
traceback of Federal phytosanitary
certificates, improve reporting
capabilities, and reduce the incidence of
errors and fraud. The PCIT is an
interactive, Web-based system that will
allow U.S. exporters to apply for
phytosanitary certificates, schedule
commodity inspections, and make
payments on-line. PCIT will also allow
APHIS to better manage Authorized
Certification Officers’ workload and
enhance security and accountability of
phytosanitary certificates.

In order to demonstrate the
capabilities of the system and to provide
information to interested industries
about PCIT releases 2.0, 2.5 (the
payment engine), and 3.0, PPQ will be
holding a public meeting on July 14,
2005, in Riverdale, MD.

Registration

Due to space considerations,
attendance at the public meeting will be
limited to 100 people. We encourage
preregistration. You may register by
visiting http://www.aphis.usda.gov/ppq/
pim/exports/pcit/ or by contacting Ms.
Linda Toran by July 8, 2005, at (301)
734-5307 or by fax at (301) 734—8693.
Onsite registration for any remaining
spaces will be held on the day of the
meeting from 8 a.m. to 9 a.m.

Parking and Security Procedures

Please note that a fee of $2.25 is
required to enter the parking lot at the
USDA Center at Riverside. The machine
accepts $1 bills or quarters.

Picture identification is required to be
admitted into the building. Upon
entering the building, visitors should
inform security personnel that they are
attending the PCIT meeting.

Done in Washington, DC, this 15th day of
June, 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E5-3205 Filed 6—-20-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Resource Advisory
Committee Meeting

AGENCY: Modoc Resource Advisory
Committee, Alturas, California, USDA
Forest Service.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committees Act
(Public Law 92—-463) and under the
Secure Rural Schools and Community
Self-Determination Act of 2000 (Pub. L.
106-393) the Modoc National Forest’s
Modoc Resource Advisory Committee
will meet Monday, July 11th, 2005,
August 1st, 2005 and August 29th, 2005
in Alturas, California for business
meetings. The meetings are open to the
public.

SUPPLEMENTARY INFORMATION: The
business meeting July 11th begins at 6
pm., at the Modoc National Forest
Office, Conference Room, 800 West 12th
St., Alturas. Agenda topics will include
existing and future projects that meet
the intent of Pub. L. 106—393. Time will
also be set aside for public comments at
the beginning of the meeting.

The business meeting August 1st
begins at 6 pm; at the Modoc National
Forest Office, Conference Room, 800
West 12th St., Alturas. Agenda topics
will include existing and future projects
that meet the intent of Pub. L. 106—393.
Time will also be set aside for public
comments at the beginning of the
meeting.

The business meeting August 29th
begins at 6 pm; at the Modoc National
Forest Office, Conference Room, 800
West 12th St., Alturas. Agenda topics
will include existing and future projects
that meet the intent of Pub. L. 106—393.
Time will also be set aside for public
comments at the beginning of the
meeting.

FOR FURTHER INFORMATION CONTACT: Stan
Sylva, Forest Supervisor and Designated
Federal Officer, at (530) 233—8700; or

Public Affairs Officer Louis ] Haynes at
(530) 233-8846.

Stanley G. Sylva,

Forest Supervisor.

[FR Doc. 05-12188 Filed 6—20-05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-824]

Certain Corrosion—Resistant Carbon
Steel Flat Products From Japan:
Preliminary Results of Antidumping
Duty Changed Circumstances Review
and Intent Not to Revoke, In Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On December 7, 2004, the
Department of Commerce (‘“‘the
Department”) published a notice of
initiation of a changed circumstances
review regarding certain corrosion—
resistant carbon steel flat products from
Japan in response to a request for partial
revocation received from Metal One
Corporation (“Metal One”), and invited
interested parties to submit comments.
On December 27, 2004, United States
Steel Corporation (“U.S. Steel”)
submitted a letter opposing the request
for revocation. As a result, we
preliminarily determine not to revoke
the order, in part, with respect to the
diffusion—annealed nickel plate
products covered by Metal One’s
request.

EFFECTIVE DATE: June 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Christopher Hargett, AD/CVD
Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482-4161.

SUPPLEMENTARY INFORMATION:
Background

On October 13, 2004, Metal One filed
a request for a changed circumstances
review on diffusion—annealed nickel
plate, in accordance with 19 CFR
351.216(b). Metal One argued that its
products were similar to products
already excluded from the order. See
Letter from Metal One, October 13,
2004. On December 7, 2004, the
Department published in the Federal
Register a notice of initiation of a
changed circumstances review on
certain corrosion-resistant carbon steel
flat products from Japan with respect to
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diffusion—annealed nickel plate. See
Notice of Initiation of Antidumping
Duty Changed Circumstances Review,
69 FR 70633 (December 7, 2004). On
December 27, 2004, U.S. Steel submitted
comments on the Department’s
initiation of a changed circumstances
review. Specifically, U.S. Steel asserted
that the domestic producers maintain
interest in the products included in the
changed circumstances review. U.S.
Steel stated that their production of the
domestic like product is will in excess
of 15 percent of total domestic
production. See Letter from U.S. Steel,
December 27, 2004. Furthermore, U.S.
Steel claimed that the products Metal
One requested be excluded from the
order are significantly different form
those excluded by the Department in
July 2002, and fall within the scope of
the order. See Letter from U.S. Steel,
December 27, 2004. On December 29,
2004, two days after the close of the
comment period for the initiation
period, Thomas Steel Strip Corporation
(““Thomas Steel”’) submitted comments
objecting to the changed circumstances
review. Because the letter was untimely
filed, the Department has not taken the
comments from Thomas Steel into
consideration.

Scope of Order

The products subject to this order
include flat—rolled carbon steel
products, of rectangular shape, either
clad, plated, or coated with corrosion—
resistant metals such as zinc, aluminum,
or zinc —, aluminum —, nickel — or
iron—based alloys, whether or not
corrugated or painted, varnished or
coated with plastics or other
nonmetallic substances in addition to
the metallic coating, in coils (whether or
not in successively superimposed
layers) and of a width of 0.5 inch or
greater, or in straight lengths which, if
of a thickness less than 4.75 mm, are of
a width of 0.5 inch or greater and which
measures at least 10 times the thickness,
or if of a thickness of 4.75 mm or more,
are of a width which exceeds 150 mm
and measures at least twice the
thickness, as currently classifiable in the
HTS under item numbers: 7210.30.0030,
7210.30.0060, 7210.41.0000,
7210.49.0030, 7210.49.0090,
7210.61.0000, 7210.69.0000,
7210.70.6030, 7210.70.6060,
7210.70.6090, 7210.90.1000,
7210.90.6000, 7210.90.9000,
7212.20.0000, 7212.30.1030,
7212.30.1090, 7212.30.3000,
7212.30.5000, 7212.40.1000,
7212.40.5000, 7212.50.0000,
7212.60.0000, 7215.90.1000,
7215.90.3000, 7215.90.5000,
7217.20.1500, 7217.30.1530,

7217.30.1560, 7217.90.1000,
7217.90.5030, 7217.90.5060, and
7217.90.5090.

Included in the order are flat-rolled
products of nonrectangular
cross — section where such
cross — section is achieved subsequent to
the rolling process (i.e., products which
have been “worked after rolling”) — —
for example, products which have been
beveled or rounded at the edges.

Excluded from the scope of the order
are flat-rolled steel products either
plated or coated with tin, lead,
chromium, chromium oxides, both tin
and lead (‘“terne plate”), or both
chromium and chromium oxides (‘“‘tin—
free steel”’), whether or not painted,
varnished or coated with plastics or
other nonmetallic substances in
addition to the metallic coating. Also
excluded from the scope of the order are
clad products in straight lengths of
0.1875 inch or more in composite
thickness and of a width which exceeds
150 mm and measures at least twice the
thickness. Also excluded from the scope
of the order are certain clad stainless
flat-rolled products, which are three—
layered corrosion — resistant carbon
steel flat-rolled products less than 4.75
mm in composite thickness that consist
of a carbon steel flat-rolled product clad
on both sides with stainless steel in a
20% —60% —20% ratio. See
Antidumping Duty Order: Certain
Corrosion—Resistant Carbon Steel Flat
Products From Japan, 58 FR 44163
(August 19, 1993).

Exclusions due to Changed
Circumstances Reviews

The Department has issued the
following rulings to date:

Excluded from the scope of this order
are imports of certain corrosion—
resistant carbon steel flat products
meeting the following specifications:
widths ranging from 10 mm (0.394
inches) through 100 mm (3.94 inches);
thicknesses, including coatings, ranging
from 0.11 mm (0.004 inches) through
0.60 mm (0.024 inches); and a coating
that is from 0.003 mm (0.00012 inches)
through 0.005 mm (0.000196 inches) in
thickness and that is comprised of three
evenly applied layers, the first layer
consisting of 99% zinc, 0.5% cobalt,
and 0.5% molybdenum, followed by a
layer consisting of chromate, and finally
a layer consisting of silicate. See Certain
Corrosion—Resistant Carbon Steel Flat
Products From Japan: Final Results of
Changed Circumstances Antidumping
Duty Administrative Review, and
Revocation in Part of Antidumping Duty
Order, 62 FR 66848 (December 22,
1997).

Also excluded from the scope of this
order are imports of subject
merchandise meeting all of the
following criteria: (1) Widths ranging
from 10 mm (0.394 inches) through 100
mm (3.94 inches); (2) thicknesses,
including coatings, ranging from 0.11
mm (0.004 inches) through 0.60 mm
(0.024 inches); and (3) a coating that is
from 0.003 mm (0.00012 inches)
through 0.005 mm (0.000196 inches) in
thickness and that is comprised of either
two evenly applied layers, the first layer
consisting of 99% zinc, 0.5% cobalt,
and 0.5% molybdenum, followed by a
layer consisting of chromate, or three
evenly applied layers, the first layer
consisting of 99% zinc, 0.5% cobalt,
and 0.5% molybdenum followed by a
layer consisting of chromate, and finally
a layer consisting of silicate. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Final Results of
Changed Circumstances Antidumping
Duty Administrative Review, and
Revocation in Part of Antidumping Duty
Order, 64 FR 14861 (March 29, 1999).

Also excluded from the scope of this
order are: (1) Carbon steel flat products
measuring 1.84 mm in thickness and
43.6 mm or 16.1 mm in width consisting
of carbon steel coil (SAE 1008) clad
with an aluminum alloy that is balance
aluminum, 20% tin, 1% copper, 0.3%
silicon, 0.15% nickel, less than 1%
other materials and meeting the
requirements of SAE standard 783 for
Bearing and Bushing Alloys; and (2)
carbon steel flat products measuring
0.97 mm in thickness and 20 mm in
width consisting of carbon steel coil
(SAE 1008) with a two-layer lining, the
first layer consisting of a copper—lead
alloy powder that is balance copper, 9%
to 11% tin, 9% to 11% lead, less than
1% zinc, less than 1% other materials
and meeting the requirements of SAE
standard 792 for Bearing and Bushing
Alloys, the second layer consisting of
45% to 55% lead, 38% to 50% PTFE,
3% to 5% molybdenum disulfide and
less than 2% other materials. See
Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Final
Results of Changed Circumstances
Review, and Revocation in Part of
Antidumping Duty Order, 64 FR 57032
(October 22, 1999).

Also excluded from the scope of the
order are imports of doctor blades
meeting the following specifications:
carbon steel coil or strip, plated with
nickel phosphorous, having a thickness
of 0.1524 mm (0.006 inches), a width
between 31.75 mm (1.25 inches) and
50.80 mm (2.00 inches), a core hardness
between 580 to 630 HV, a surface
hardness between 900 — —990 HV; the
carbon steel coil or strip consists of the
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following elements identified in
percentage by weight: 0.90% to 1.05%
carbon; 0.15% to 0.35% silicon; 0.30%
to 0.50% manganese; less than or equal
to 0.03% of phosphorous; less than or
equal to 0.006% of sulfur; other
elements representing 0.24%; and the
remainder of iron. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Final Results of
Changed Circumstances Review, and
Revocation in Part of Antidumping Duty
Order, 65 FR 53983 (September 6, 2000).
Also excluded from the scope of the
order are imports of carbon steel flat
products meeting the following
specifications: carbon steel flat products
measuring 1.64 mm in thickness and
19.5 mm in width consisting of carbon
steel coil (SAE 1008) with a lining clad
with an aluminum alloy that is balance
aluminum; 10 to 15% tin; 1 to 3% lead;
0.7 to 1.3% copper; 1.8 to 3.5% silicon;
0.1 to 0.7% chromium; less than 1%
other materials and meeting the
requirements of SAE standard 783 for
Bearing and Bushing Alloys. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Final Results of
Changed Circumstances Review, and
Revocation in Part of Antidumping Duty
Order, 66 FR 8778 (February 2, 2001).
Also excluded from the scope of the
order are carbon steel flat products
meeting the following specifications: (1)
Carbon steel flat products measuring
0.975 mm in thickness and 8.8 mm in
width consisting of carbon steel coil
(SAE 1012) clad with a two-layer lining,
the first layer consisting of a copper—
lead alloy powder that is balance
copper, 9% —11% tin, 9% —11% lead,
maximum 1% other materials and
meeting the requirements of SAE
standard 792 for Bearing and Bushing
Alloys, the second layer consisting of
13% —17% carbon, 13% — 17% aromatic
polyester, with a balance (approx.
66% — 74%) of polytetrafluorethylene
(“PTFE”); and (2) carbon steel flat
products measuring 1.02 mm in
thickness and 10.7 mm in width
consisting of carbon steel coil (SAE
1008) with a two—layer lining, the first
layer consisting of a copper—lead alloy
powder that is balance copper,
9% —11% tin, 9% —11% lead, less than
0.35% iron, and meeting the
requirements of SAE standard 792 for
Bearing and Bushing Alloys, the second
layer consisting of 45% —55% lead,
3% — 5% molybdenum disulfide, with a
balance (approx. 40% —52%) of PTFE.
See Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Notice
of Final Results of Changed
Circumstances Review, and Revocation
in Part of Antidumping Duty Order, 66
FR 15075 (March 15, 2001).

Also excluded from this order are
products meeting the following
specifications: carbon steel coil or strip,
measuring 1.93 mm or 2.75 mm (0.076
inches or 0.108 inches) in thickness,
87.3 mm or 99 mm (3.437 inches or
3.900 inches) in width, with a low
carbon steel back comprised of: carbon
under 8%, manganese under 0.4%,
phosphorous under 0.04%, and sulfur
under 0.05%; clad with aluminum alloy
comprised of: 0.7% copper, 12% tin,
1.7% lead, 0.3% antimony, 2.5%
silicon, 1% maximum total other
(including iron), and remainder
aluminum. Also excluded from this
order are products meeting the
following specifications: carbon steel
coil or strip, clad with aluminum,
measuring 1.75 mm (0.069 inches) in
thickness, 89 mm or 94 mm (3.500
inches or 3.700 inches) in width, with
a low carbon steel back comprised of:
carbon under 8%, manganese under
0.4%, phosphorous under 0.04%, and
sulfur under 0.05%; clad with
aluminum alloy comprised of: 0.7%
copper, 12% tin, 1.7% lead, 2.5%
silicon, 0.3% antimony, 1% maximum
total other (including iron), and
remainder aluminum. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Notice of Final
Results of Changed Circumstances
Review, and Revocation in Part of
Antidumping Duty Order, 66 FR 20967
(April 26, 2001).

Also excluded from this order are
products meeting the following
specifications: carbon steel coil or strip,
measuring a minimum of and including
1.10 mm to a maximum of and
including 4.90 mm in overall thickness,
a minimum of and including 76.00 mm
to a maximum of and including 250.00
mm in overall width, with a low carbon
steel back comprised of: carbon under
0.10%, manganese under 0.40%,
phosphorous under 0.04%, sulfur under
0.05%, and silicon under 0.05%; clad
with aluminum alloy comprised of:
under 2.51% copper, under 15.10% tin,
and remainder aluminum as listed on
the mill specification sheet. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Notice of Final
Results of Changed Circumstances
Review, and Revocation in Part of
Antidumping Duty Order, 67 FR 7356
(February 19, 2002).

Also excluded from this order are
products meeting the following
specifications: (1) Diffusion—annealed,
non-alloy nickel-plated carbon
products, with a substrate of cold-rolled
battery grade sheet (“CRBG”) with both
sides of the CRBG initially
electrolytically plated with pure,
unalloyed nickel and subsequently

annealed to create a diffusion between
the nickel and iron substrate, with the
nickel plated coating having a thickness
of 0-5 microns per side with one side
equaling at least 2 microns; and with the
nickel carbon sheet having a thickness
of from 0.004” (0.10 mm) to 0.030”
(0.762 mm) and conforming to the
following chemical specifications (%): G
<=0.08; Mn <= 0.45; P <= 0.02; S <=
0.02; Al <= 0.15; and Si <= 0.10; and the
following physical specifications:
Tensile = 65 KSI maximum; Yield = 32
— 55 KSI; Elongation = 18% minimum
(aim 34%); Hardness = 85 — 150
Vickers; Grain Type = Equiaxed or
Pancake; Grain Size (ASTM) = 7-12;
Delta r value = aim less than +/— 0.2;
Lankford value = <==1.2.; and (2) next
generation diffusion—annealed nickel
plate meeting the following
specifications: (a) nickel-graphite
plated, diffusion—annealed, tin—nickel
plated carbon products, with a natural
composition mixture of nickel and
graphite electrolytically plated to the
top side of diffusion—annealed tin—
nickel plated carbon steel strip with a
cold rolled or tin mill black plate base
metal conforming to chemical
requirements based on AISI 1006;
having both sides of the cold rolled
substrate electrolytically plated with
natural nickel, with the top side of the
nickel plated strip electrolytically
plated with tin and then annealed to
create a diffusion between the nickel
and tin layers in which a nickel-tin
alloy is created, and an additional layer
of mixture of natural nickel and graphite
then electrolytically plated on the top
side of the strip of the nickel-tin alloy;
having a coating thickness: top side:
nickel-graphite, tin—nickel layer <==
1.0 micrometers; tin layer only <== 0.05
micrometers, nickel-graphite layer only
<= 0.2 micrometers, and bottom side:
nickel layer <== 1.0 micrometers; (b)
nickel-graphite, diffusion—annealed,
nickel plated carbon products, having a
natural composition mixture of nickel
and graphite electrolytically plated to
the top side of diffusion—annealed
nickel plated steel strip with a cold
rolled or tin mill black plate base metal
conforming to chemical requirements
based on AISI 1006; with both sides of
the cold rolled base metal initially
electrolytically plated with natural
nickel, and the material then annealed
to create a diffusion between the nickel
and the iron substrate; with an
additional layer of natural nickel—
graphite then electrolytically plated on
the top side of the strip of the nickel
plated steel strip; with the nickel-
graphite, nickel plated material
sufficiently ductile and adherent to the
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substrate to permit forming without
cracking, flaking, peeling, or any other
evidence of separation; having a coating
thickness: top side: nickel-graphite, tin—
nickel layer <== 1.0 micrometers;
nickel-graphite layer <== 0.5
micrometers; bottom side: nickel layer
<== 1.0 micrometers; (c) diffusion—
annealed nickel-graphite plated
products, which are cold-rolled or tin
mill black plate base metal conforming
to the chemical requirements based on
AISI 1006; having the bottom side of the
base metal first electrolytically plated
with natural nickel, and the top side of
the strip then plated with a nickel-
graphite composition; with the strip
then annealed to create a diffusion of
the nickel-graphite and the iron
substrate on the bottom side; with the
nickel-graphite and nickel plated
material sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling, or any other evidence of
separation; having coating thickness:
top side: nickel-graphite layer <== 1.0
micrometers; bottom side: nickel layer
<== 1.0 micrometers; (d) nickel—
phosphorous plated diffusion—annealed
nickel plated carbon product, having a
natural composition mixture of nickel
and phosphorus electrolytically plated
to the top side of a diffusion—annealed
nickel plated steel strip with a cold
rolled or tin mill black plate base metal
conforming to the chemical
requirements based on AISI 1006; with
both sides of the base metal initially
electrolytically plated with natural
nickel, and the material then annealed
to create a diffusion of the nickel and
iron substrate; another layer of the
natural nickel-phosphorous then
electrolytically plated on the top side of
the nickel plated steel strip; with the
nickel-phosphorous, nickel plated
material sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling or any other evidence of
separation; having a coating thickness:
top side: nickel-phosphorous, nickel
layer <== 1.0 micrometers; nickel—
phosphorous layer <== 0.1 micrometers;
bottom side: nickel layer <== 1.0
micrometers; (e) diffusion—annealed,
tin—nickel plated products,
electrolytically plated with natural
nickel to the top side of a diffusion—
annealed tin—nickel plated cold rolled
or tin mill black plate base metal
conforming to the chemical
requirements based on AISI 1006; with
both sides of the cold rolled strip
initially electrolytically plated with
natural nickel, with the top side of the
nickel plated strip electrolytically

plated with tin and then annealed to
create a diffusion between the nickel
and tin layers in which a nickel-tin
alloy is created, and an additional layer
of natural nickel then electrolytically
plated on the top side of the strip of the
nickel-tin alloy; sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling or any other evidence of
separation; having coating thickness:
top side: nickel-tin —nickel
combination layer <== 1.0 micrometers;
tin layer only <== 0.05 micrometers;
bottom side: nickel layer <== 1.0
micrometers; and (f) tin mill products
for battery containers, tin and nickel
plated on a cold rolled or tin mill black
plate base metal conforming to chemical
requirements based on AISI 1006;
having both sides of the cold rolled
substrate electrolytically plated with
natural nickel; then annealed to create
a diffusion of the nickel and iron
substrate; then an additional layer of
natural tin electrolytically plated on the
top side; and again annealed to create a
diffusion of the tin and nickel alloys;
with the tin—nickel, nickel plated
material sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling or any other evidence of
separation; having a coating thickness:
top side: nickel—-tin layer <==1
micrometer; tin layer alone <== 0.05
micrometers; bottom side: nickel layer
<== 1.0 micrometer. See Certain
Corrosion—Resistant Carbon Steel Flat
Products From Japan: Notice of Final
Results of Changed Circumstances
Review, and Revocation in Part of
Antidumping Duty Order, 67 FR 47768
(July 22, 2002).

Also excluded from this order are
products meeting the following
specifications: (1) Widths ranging from
10 mm (0.394 inches) through 100 mm
(3.94 inches); (2) thicknesses, including
coatings, ranging from 0.11 mm (0.004
inches) through 0.60 mm (0.024 inches);
and (3) a coating that is from 0.003 mm
(0.00012 inches) through 0.005 mm
(0.000196 inches) in thickness and that
is comprised of either two evenly
applied layers, the first layer consisting
of 99% zinc, 0.5% cobalt, and 0.5%
molybdenum, followed by a layer
consisting of phosphate, or three evenly
applied layers, the first layer consisting
of 99% zinc, 0.5% cobalt, and 0.5%
molybdenum followed by a layer
consisting of phosphate, and finally a
layer consisting of silicate. See Certain
Corrosion—Resistant Carbon Steel Flat
Products From Japan: Notice of Final
Results of Changed Circumstances
Review, and Revocation in Part of

Antidumping Duty Order, 67 FR 57208
(September 9, 2002).

Also excluded from this order are
products meeting the following
specifications: (1) Flat-rolled products
(provided for in HTSUS subheading
7210.49.00), other than of high—strength
steel, known as “ASE Iron Flash” and
either: (A) having a base layer of zinc—
based zinc—iron alloy applied by hot—
dipping and a surface layer of iron—zinc
alloy applied by electrolytic process, the
weight of the coating and plating not
over 40% by weight of zinc; or (B) two—
layer — coated corrosion-resistant steel
with a coating composed of (a) a base
coating layer of zinc-based zinc—iron
alloy by hot—dip galvanizing process,
and (b) a surface coating layer of iron—
zinc alloy by electro—galvanizing
process, having an effective amount of
zinc up to 40% by weight, and (2)
corrosion resistant continuously
annealed flat-rolled products,
continuous cast, the foregoing with
chemical composition (percent by
weight): carbon not over 0.06% by
weight, manganese 0.20 or more but not
over 0.40, phosphorus not over 0.02,
sulfur not over 0.023, silicon not over
0.03, aluminum 0.03 or more but not
over 0.08, arsenic not over 0.02, copper
not over 0.08 and nitrogen 0.003 or
more but not over 0.008; and meeting
the characteristics described below: (A)
Products with one side coated with a
nickel—iron — diffused layer which is
less than 1 micrometer in thickness and
the other side coated with a two-layer
coating composed of a base nickel-
iron — diffused coating layer and a
surface coating layer of annealed and
softened pure nickel, with total coating
thickness for both layers of more than 2
micrometers; surface roughness (RA—
microns) 0.18 or less; with scanning
electron microscope (SEM) not revealing
oxides greater than 1 micron; and
inclusion groups or clusters shall not
exceed 5 microns in length; (B) products
having one side coated with a nickel—
iron — diffused layer which is less than
1 micrometer in thickness and the other
side coated with a four-layer coating
composed of a base nickel-
iron — diffused coating layer; with an
inner middle coating layer of annealed
and softened pure nickel, an outer
middle surface coating layer of hard
nickel and a topmost nickel-
phosphorus — plated layer; with
combined coating thickness for the four
layers of more than 2 micrometers;
surface roughness (RA-microns) 0.18 or
less; with SEM not revealing oxides
greater than 1 micron; and inclusion
groups or clusters shall not exceed 5
microns in length; (C) products having
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one side coated with a nickel—

iron — diffused layer which is less than
1 micrometer in thickness and the other
side coated with a three—layer coating
composed of a base nickel—

iron — diffused coating layer, with a
middle coating layer of annealed and
softened pure nickel and a surface
coating layer of hard, luster—

agent —added nickel which is not heat—
treated; with combined coating
thickness for all three layers of more
than 2 micrometers; surface roughness
(RA—microns) 0.18 or less; with SEM
not revealing oxides greater than 1
micron; and inclusion groups or clusters
shall not exceed 5 microns in length; or
(D) products having one side coated
with a nickel-iron — diffused layer
which is less than 1 micrometer in
thickness and the other side coated with
a three—layer coating composed of a
base nickel-iron — diffused coating
layer, with a middle coating layer of
annealed and softened pure nickel and
a surface coating layer of hard, pure
nickel which is not heat—treated; with
combined coating thickness for all three
layers of more than 2 micrometers;
surface roughness (RA-microns) 0.18 or
less; SEM not revealing oxides greater
than 1 micron; and inclusion groups or
clusters shall not exceed 5 microns in
length. See Certain Corrosion-Resistant
Carbon Steel Flat Products From Japan:
Notice of Final Results of Changed
Circumstances Review, and Revocation
in Part of Antidumping Duty Order, 68
FR 19970 (April 23, 2003).

Also excluded from the scope of this
order is merchandise meeting the
following specifications: (1) Base metal:
Aluminum Killed, Continuous Cast,
Carbon Steel SAE 1008, (2) Chemical
Composition: Carbon 0.08% max.
Silicon, 0.03% max., Manganese 0.40%
max., Phosphorus, 0.02% max., Sulfur
0.02% max., (3) Nominal thickness of
0.054 mm, (4) Thickness Tolerance
minimum 0.0513 mm, maximum 0.0567
mm, (5) Width of 600 mm or greater,
and (7) Nickel plate min. 2.45 microns
per side. See Notice of Final Results of
Changed Circumstances Review and
Revocation, in Part: Certain Corrosion—
Resistant Carbon Steel Flat Products
From Japan, 70 FR 2608 (January 14,
2005).

Also excluded from the scope of this
order are the following 24 separate
corrosion-resistant carbon steel coil
products meeting the following
specifications:

Product 1 Products described in
industry usage as of carbon steel,
measuring 1.625 mm to 1.655 mm in
thickness and 19.3 mm to 19.7 mm in
width, consisting of carbon steel coil
(SAE 1010) with a lining clad with an

aluminum alloy containing by weight
10% or more but not more than 15% of
tin, 1% or more but not more than 3%
of lead, 0.7% or more but not more than
1.3% of copper, 1.8% or more but not
more than 3.5% of silicon, 0.1% or more
but not more than 0.7% of chromium
and less than or equal to 1% of other
materials, and meeting the requirements
of SAE standard 788 for Bearing and
Bushing Alloys.

Product 2 Products described in
industry usage as of carbon steel,
measuring 0.955 mm to 0.985 mm in
thickness and 8.6 mm to 9.0 mm in
width, consisting of carbon steel coil
(SAE 1012) clad with a two-layer lining,
the first layer consisting of a copper—
lead alloy powder that contains by
weight 9% or more but not more than
11% of tin, 9% or more but not more
than 11% of lead, less than 0.05%
phosphorus, less than 0.35% iron and
less than or equal to 1% other materials,
and meeting the requirements of SAE
standard 797 for Bearing and Bushing
Alloys, with the second layer containing
by weight 13% or more but not more
than 17% of carbon, 13% or more but
not more than 17% of aromatic
polyester, and the remainder (approx.
66—74%) of PTFE.

Product 3 Products described in
industry usage as of carbon steel,
measuring 1.01 mm to 1.03 mm in
thickness and 10.5 mm to 10.9 mm in
width, consisting of carbon steel coil
(SAE 1010) with a two-layer lining, the
first layer consisting of a copper—lead
alloy powder that contains by weight
9% or more but not more than 11% of
tin, 9% or more but not more than 11%
of lead, less than 1% zinc and less than
or equal to 1% other materials, and
meeting the requirements of SAE
standard 797 for Bearing and Bushing
Alloys, with the second layer containing
by weight 45% or more but not more
than 55% of lead, 3% or more but not
more than 5% of molybdenum
disulfide, and the remainder made up of
PTFE (approximately 38% to 52%) and
less than 2% in the aggregate of other
materials.

Product 4 Products described in
industry usage as of carbon steel,
measuring 1.8 mm to 1.88 mm in
thickness and 43.4 mm to 43.8 mm or
16.1 mm to 1.65 mm in width,
consisting of carbon steel coil (SAE
1010) clad with an aluminum alloy that
contains by weight 19% to 20% tin, 1%
to 1.2% copper, less than 0.3% silicon,
0.15% nickel and less than 1% in the
aggregate other materials and meeting
the requirements of SAE standard 783
for Bearing and Bushing Alloys.
Product 5 Products described in
industry usage as of carbon steel,

measuring 0.95 mm to 0.98 mm in
thickness and 19.95 mm to 20 mm in
width, consisting of carbon steel coil
(SAE 1010) with a two-layer lining, the
first layer consisting of a copper—lead
alloy powder that contains by weight
9% or more but not more than 11% of
tin, 9% or more but not more than 11%
of lead, less than 1% of zinc and less
than or equal to 1% in the aggregate of
other materials and meeting the
requirements of SAE standard 797 for
Bearing and Bushing Alloys, with the
second layer consisting by weight of
45% or more but not more than 55% of
lead, 3% or more but not more than 5%
of molybdenum disulfide and with the
remainder made up of PTFE
(approximately 38% to 52%) and up to
2% in the aggregate of other materials.
Product 6 Products described in
industry usage as of carbon steel,
measuring 0.96 mm to 0.98 mm in
thickness and 18.75 mm to 18.95 mm in
width; base of SAE 1010 steel with a
two-layer lining, the first layer
consisting of copper—base alloy powder
with chemical composition (percent by
weight): tin 9 to 11, lead 9 to 11,
phosphorus less than 0.05, ferrous
group less than 0.35, and other materials
less than 1%; meeting the requirements
of SAE standard 797 for bearing and
bushing alloys; the second layer
consisting of lead 33 to 37%, aromatic
polyester 28 to 32%, and other materials
less than 2% with a balance of PTFE.
Product 7 Products described in
industry usage as of carbon steel,
measuring 1.21 mm to 1.25 mm in
thickness and 19.4 mm to 19.6 mm in
width; base of SAE 1012 steel with
lining of copper base alloy with
chemical composition (percent by
weight): tin 9 to 11, lead 9 to 11,
phosphorus less than 0.05, ferrous
group less than 0.35 and other materials
less than 1%; meeting the requirements
of SAE standard 797 for bearing and
bushing alloys.

Product 8 Products described in
industry usage as of carbon steel,
measuring 0.96 mm to 0.98 mm in
thickness and 21.5 mm to 21.7 mm in
width; base of SAE 1010 steel with a
two-layer lining, the first layer
consisting of copper—base alloy powder
with chemical composition (percent by
weight): tin 9 to 11, lead 9 to 11,
phosphorus less than 0.05%, ferrous
group less than 0.35 and other materials
less than 1; meeting the requirements of
SAE standard 797 for bearing and
bushing alloys; the second layer
consisting of (percent by weight) lead 33
to 37, aromatic polyester 28 to 32 and
other materials less than 2 with a
balance of PTFE.
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Product 9 Products described in
industry usage as of carbon steel,
measuring 0.96 mm to 0.99 mm in
thickness and 7.65 mm to 7.85 mm in
width; base of SAE 1012 steel with a
two-layer lining, the first layer
consisting of copper—based alloy
powder with chemical composition
(percent by weight): tin 9 to 11, lead 9
to 11, phosphorus less than 0.05, ferrous
group less than 0.35 and other materials
less than 1; meeting the requirements of
SAE standard 797 for bearing and
bushing alloys; the second layer
consisting of (percent by weight) carbon
13 to 17 and aromatic polyester 13 to 17,
with a balance of
polytetrafluoroethylene (“PTFE”)
Product 10 Products described in
industry usage as of carbon steel,
measuring 0.955 mm to 0.985 mm in
thickness and 13.6 mm to 14 mm in
width; base of SAE 1012 steel with a
two-layer lining, the first layer
consisting of copper—based alloy
powder with chemical composition
(percent by weight): tin 9 to 11, lead 9
to 11, phosphorus less than 0.05, ferrous
group less than 0.35 and other materials
less than 1; meeting the requirements of
SAE standard 797 for bearing and
bushing alloys; the second layer
consisting of (percent by weight) carbon
13 to 17, aromatic polyester 13 to 17,
with a balance (approximately 66 to 74)
of PTFE.

Product 11 Products described in
industry usage as of carbon steel,
measuring 1.2 mm to 1.24 mm in
thickness; 20 mm to 20.4 mm in width;
consisting of carbon steel coils (SAE
1012) with a lining of sintered
phosphorus bronze alloy with chemical
composition (percent by weight): tin 5.5
to 7; phosphorus 0.03 to 0.35; lead less
than 1 and other non—copper materials
less than 1.

Product 12 Products described in
industry usage as of carbon steel,
measuring 1.8 mm to 1.88 mm in
thickness and 43.3 mm to 43.7 mm in
width; base of SAE 1010 steel with a
lining of aluminum based alloy with
chemical composition (percent by
weight: tin 10 to 15, lead 1 to 3, copper
0.7 to 1.3, silicon 1.8 to 3.5, chromium
0.1 to 0.7 and other materials less than
1; meeting the requirements of SAE
standard 788 for bearing and bushing
alloys.

Product 13 Products described in
industry usage as of carbon steel,
measuring 1.8 mm to 1.88 mm in
thickness and 24.2 mm to 24.6 mm in
width; base of SAE 1010 steel with a
lining of aluminum alloy with chemical
composition (percent by weight): tin 10

to 15, lead 1 to 3, copper 0.7 to 1.3,
silicon 1.8 to 3.5, chromium 0.1 to 0.7
and other materials less than 1; meeting
the requirements of SAE standard 788
for bearing and bushing alloys.

Product 14 Flat-rolled coated SAE 1009
steel in coils, with thickness not less
than 0.915 mm but not over 0.965 mm,
width not less than 19.75 mm or more
but not over 20.35 mm; with a two-layer
coating; the first layer consisting of tin
9 to 11%, lead 9 to 11%, zinc less than
1%, other materials (other than copper)
not over 1% and balance copper; the
second layer consisting of lead 45 to
55%, molybdenum disulfide (M0S2) 3
to 5%, other materials not over 2%,
balance PTFE.

Product 15 Flat-rolled coated SAE 1009
steel in coils with thickness not less
than 0.915 mm or more but not over
0.965 mm; width not less than 18.65
mm or more but not over19.25 mm; with
a two—layer coating; the first layer
consisting of tin 9 to 11%, lead 9 to
11%, zinc less than 1%, other materials
(other than copper) not over 1%,
balance copper; the second layer
consisting of lead 33 to 37%, aromatic
polyester 13 to 17%, other materials
other than PTFE less than 2%, balance
PTFE.

Product 16 Flat-rolled coated SAE 1009
steel in coils with thickness not less
than 0.920 mm or more but not over
0.970 mm; width not less than 21.35
mm or more but not over 21.95 mm;
with a two—layer coating; the first layer
consisting of tin 9 to 11%, lead 9 to
11%, zinc less than 1%, other materials
(other than copper) not over 1%,
balance copper; the second layer
consisting of lead 33 to 37%, aromatic
polyester 13 to 17%, other materials
(other than PTFE) less than 2%, balance
PTFE.

Product 17 Flat—-rolled coated SAE 1009
steel in coils with thickness not less
than 1.80 mm or more but not over 1.85
mm, width not less than 14.7 mm or
more but not over 15.3 mm; with a
lining consisting of tin 2.5 to 4.5%, lead
21.0 to 25.0%, zinc less than 3%, iron
less than 0.35%, other materials (other
than copper) less than 1%, balance
copper.

Product 18 Flat-rolled coated SAE 1009
steel in coils with thickness 1.59 mm or
more but not over 1.64 mm; width 14.5
mm or more but not over 15.1 mm; with
a lining consisting of tin 2.3 to 4.2%,
lead 20 to 25%, iron 1.5 to 4.5%,
phosphorus 0.2 to 2.0%, other materials
(other than copper) less than 1%,
balance copper.

Product 19 Flat-rolled coated SAE 1009
steel in coils with thickness not less

than 1.75 mm or more but not over 1.8
mm; width not less than 18.0 mm or
more but not over 18.6 mm; with a
lining consisting of tin 2.3 to 4.2%, lead
20 to 25%, iron 1.5 to 4.5%, phosphorus
0.2 to 2.0%, other materials (other than
copper) less than 1%, balance copper.

Product 20 Flat—-rolled coated SAE 1009
steel in coils with thickness 1.59 mm or
more but not over 1.64 mm; width 13.6
mm or more but not over14.2 mm; with
a lining consisting of tin 2.3 to 4.2%,
lead 20 to 25%, iron 1.5 to 4.5%,
phosphorus 0.2 to 2.0%, other materials
(other than copper) less than 1%, with
a balance copper.

Product 21 Flat—-rolled coated SAE 1009
steel in coils with thickness 1.59 mm or
more but not over 1.64 mm; width 11.5
mm or more but not over 12.1 mm; with
a lining consisting of tin 2.3 to 4.2%,
lead 20 to 25%, iron 1.5 to 4.5%,
phosphorus 0.2 to 2.0%, other materials
(other than copper) less than 1%,
balance copper.

Product 22 Flat-rolled coated SAE 1009
steel in coils with thickness 1.59 mm or
more but not over 1.64 mm; width 11.2
mm or more but not over 11.8 mm, with
a lining consisting of copper 0.7 to
1.3%, tin 17.5 to 22.5%, silicon less
than 0.3%, nickel less than 0.15%, other
materials less than 1%, balance
aluminum.

Product 23 Flat—rolled coated SAE 1009
steel in coils with thickness 1.59 mm or
more but not over1.64 mm; width 7.2
mm or more but not over 7.8 mm; with
a lining consisting of copper 0.7 to
1.3%, tin 17.5 to 22.5%, silicon less
than 0.3%, nickel less than 0.15%, other
materials (other than copper) less than
1%, balance copper.

Product 24 Flat-rolled coated SAE 1009
steel in coils with thickness 1.72 mm or
more but not over 1.77 mm; width 7.7
mm or more but not over 8.3 mm; with
a lining consisting of copper 0.7 to
1.3%, tin 17.5 to 22.5%, silicon less
than 0.3%, nickel less than 0.15%, other
materials (other than copper) less than
1%, balance copper. See Notice of Final
Results of Antidumping Duty Changed
Circumstances Review and Revocation,
In Part: Certain Corrosion—Resistant
Carbon Steel Flat Products From Japan,
70 FR 5137 (February 1, 2005).

Merchandise requested for Exclusion
from the Scope of the Order

Metal One requested that certain
diffusion—annealed nickel-plate
products meeting the following
specifications be excluded from the
scope of the order:
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Short description

Diffusion—annealed, non-alloy nickel-plated steel sheet
(cold rolled battery grade sheet or CRBG) with an unal-

loyed nickel plated coating.

Thickness of nickel-plated coating .....................

Thickness of CRBG .......ccccccceeevieeeeciee e,

Chemical Specifications:.

Carbon (C) .ooveereeeeieeeeree e

Manganese (Mn) .
Phosphorus (P) ...
Sulfur (S) ..ccvenee.
Aluminum (Al)

e )

Mechanical Specifications.
Tensile strength
Yield .coooveiien,
Elongation .....
Hardness .......
Grain Type .....cccceuee.
Grain Size (ASTM) ...
Delta r value
Lankford value

0 — 8 microns with both sides having a coating of at

least 0.2 microns.
0.035 mm to 0.762 mm.

<0.03
<0.60
<0.04
<0.04
<0.15
<0.10

< 70 KSI Maximum
22 — 55 KSI

18% Minimum

85 — 150 Vickers
Equiaxed or Pancake

7 —-12
+/— 0.3
207

Preliminary Results of Changed
Circumstances Review

Pursuant to section 751(d) of the
Tariff Act of 1930, as amended, (‘“the
Act”), the Department may revoke an
antidumping duty order based on a
review under section 751(b) of the Act.
19 CFR 351.222(g)(1)(i) provides that the
Department may revoke an order, in
whole or in part, based on changed
circumstances if “(p)roducers
accounting for substantially all of the
production of the domestic like product
to which the order (or part of the order
to be revoked) have expressed a lack of
interest in the order, in whole or in
part.” See also section 781(h)(2) of the
Act. In this context, the Department has
interpreted “‘substantially all”
production normally to mean at least 85
percent of domestic production of the
like product. See Oil Country Tubular
Goods from Mexico: Preliminary Results
of Changed Circumstances
Antidumping Duty Administrative
Review, 64 FR 14213, 14214 (March 24,
1999). See also Certain Tin Mill
Products from Japan: Final Results of
Changed Circumstances Review, 66 FR
52109, 52110 (October 12, 2001). U.S.
Steel objects to the revocation, in part,
of the order and claims that it
constitutes over 15 percent of the total
domestic production. See Letter from
U.S. Steel, December 27, 2004.

Metal One has not shown, as required
by 351.222(g)(1)(i) of the Department’s
regulations, that producers accounting
for substantially all of the production of
the domestic like product have
expressed a lack of interest in the order.
Therefore, the Department preliminarily
determines that there is insufficient
evidence to warrant exclusion of the
products included in Metal One’s

changed circumstances review request
from the scope of the order.

As Metal One has not met the
requirement showing that substantially
all of the producers of the domestic like
product are no longer interested in the
products included in Metal One’s
changes circumstances review request,
Metal One’s claim that its products is
similar to products already excluded
from the order is moot.

Public Comment

Any interested party may request a
hearing within 10 days of publication of
this notice. See 19 CFR 351.310(c). Any
hearing, if requested, will be held 21
days after the date of publication of this
notice, or the first working day
thereafter. Interested parties may submit
case briefs and/or written comments no
later than 14 days after the date of
publication of this notice. See 19 CFR
351.309(c)(ii). Rebuttal briefs and
rebuttals to written comments, which
must be limited to issues raised in such
briefs or comments, may be filed no
later than 19 days after the date of
publication of this notice. See 19 CFR
351.309(d). Parties who submit
arguments are requested to submit with
the argument (1) a statement of the
issue, (2) a brief summary of the
argument, and (3) a table of authorities.

Consistent with 19 CFR 351.216(e),
we will issue the final results of this
changed circumstances review no later
than 270 days after the date on which
this review was initiated.

We are issuing and publishing this
notice in accordance with sections
751(b)(1) and 777(1)(1) of the Act and 19
CFR 351.216.

Dated: June 15, 2005.
Joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3211 Filed 6-20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-485-803]

Notice of Final Results of Antidumping
Duty Changed Circumstances Review:
Certain Cut-to-Length Carbon Steel
Plate from Romania

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 3, 2005, the
Department of Commerce (‘“‘the
Department”’) published a notice of
initiation and the preliminary results of
its changed circumstances review of the
antidumping duty finding on certain
cut—to-length carbon steel plate
(“carbon steel plate”) from Romania in
which we preliminarily determined that
Mittal Steel Galati S.A. (“Mittal Steel”)
is the successor—in-interest to the S.C.
Ispat Sidex S.A. (“Sidex”). See Certain
Cut-to-Length Carbon Steel Plate from
Romania: Initiation and Preliminary
Results of Changed Circumstances
Antidumping Duty Administrative
Review, 70 FR 22847 (May 3, 2005)
(“Preliminary Results”’). We gave
interested parties the opportunity to
comment on the Preliminary Results.
We received no comments. Therefore,
for these final results, the Department is
adopting its preliminary determination
that Mittal Steel is the successor—in-
interest to Sidex.
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EFFECTIVE DATE: June 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Patrick Edwards or Abdelali Elouaradia,
AD/CVD Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DG 20230;
telephone (202) 482-8029 or (202) 482—
1374, respectively.

SUPPLEMENTARY INFORMATION:

Background

On August 19, 1993, the Department
published in the Federal Register the
antidumping duty order on carbon steel
plate from Romania. See Notice of
Antidumping Duty Order: Certain Cut-
to-Length Carbon Steel Plate from
Romania, 58 FR 44167 (August 19,
1993) (“Order”). On March 14, 2005,
Mittal Steel submitted a letter stating
that it is the successor—in-interest to
Sidex and, as such, is entitled to receive
the same antidumping duty treatment
previously accorded to Sidex. See
Certain Cut-to-Length Carbon Steel
Plate from Romania: Notice of Final
Results and Final Partial Rescission of
Antidumping Duty Administrative
Review, 70 FR 12651 (March 15, 2005).
In that same letter, Mittal Steel
explained that on February 7, 2005,
Sidex changed its corporate name to
Mittal Steel, following the approval of
the name change by Sidex’s General
Meeting of Shareholders on January 10,
2005. Mittal provided record evidence
indicating that the name change was
unconditionally recorded and approved
by the Trade Register Office of the Galati
Tribunal and the National Office of the
Trade Registry, a bureau of the
Romanian Ministry of Justice, on
February 7, 2005. In the March 14, 2005,
letter, Mittal Steel also requested that
the Department conduct an expedited
changed circumstances review of the
antidumping duty order on carbon steel
plate from Romania pursuant to section
751(b)(1) of the Tariff Act (‘“the Act”),
as amended, and 19 CFR
351.221(c)(3)(ii). Because the record
evidence supporting Mittal Steel’s claim
was sufficient, the Department found
that an expedited review was
practicable and, on May 3, 2005, issued
a combined notice of initiation with the
preliminary results. See Preliminary
Results.

In its Preliminary Results, the
Department provided the interested
parties with an opportunity to comment
or request a public hearing regarding the
Department’s finding that Mittal Steel is
the successor—in-interest to Sidex. No
comments were submitted, nor was a
public hearing requested.

Scope of the Order

For a complete description of the
scope of the order, see Certain Cut-to-
Length Carbon Steel Plate from
Romania: Notice of Final Results and
Final Partial Rescission of Antidumping
Duty Administrative Review, 70 FR
12651 (March 15, 2005).

Final Results of Changed
Circumstances Review

For the reasons stated in the
Preliminary Results, and because we
received no comments to the contrary,
we continue to find that Mittal Steel is
the successor—in-interest to Sidex. We
will instruct U.S. Customs and Border
Protection (““CBP”’) to apply the cash
deposit rate determination in this
changed circumstances review to all
entries of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
changed circumstances review. See
Granular Polytetrafluoroethylene Resin
from Italy: Final Results of Antidumping
Duty Changed Circumstances Review,
68 FR 25327 (May 12, 2003). The cash
deposit rate shall remain in effect until
publication of the final results of the
next administrative review in which
Mittal Steel participates.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of
APO is a sanctionable violation.

This notice is in accordance with
sections 751(b)(1) and 777(i)(1) of the
Act, and 19 CFR 351.216.

Dated: June 13, 2005.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3216 Filed 6—20-05; 8:45 am]

BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-900 and A-580-855]

Initiation of Antidumping Duty
Investigations: Diamond Sawblades
and Parts Thereof from the People’s
Republic of China and the Republic of
Korea

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: June 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Catherine Bertrand, Carrie Blozy (China)
or Mark Manning (Korea), AD/CVD
Operations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-3207, (202) 482-5403 and (202)
482-5253, respectively.

INITIATION OF INVESTIGATIONS
The Petitions

On May 3, 2005, the Department of
Commerce (“Department’’) received
petitions on imports of diamond
sawblades and parts thereof (“diamond
sawblades”) from the People’s Republic
of China (“PRC”) and the Republic of
Korea (“Korea”) filed in proper form by
the Diamond Sawblade Manufacturers’
Coalition (“Petitioner”’) on behalf of the
domestic industry and workers
producing diamond sawblades. The
period of investigation (“POI”’) for the
PRC is October 1, 2004, through March
31, 2005. The POI for Korea is April 1,
2004, through March 31, 2005.

In accordance with section 732(b) of
the Tariff Act of 1930, as amended (‘‘the
Act”), Petitioner alleged that imports of
diamond sawblades from the PRC and
Korea are being, or are likely to be, sold
in the United States at less than fair
value within the meaning of section 731
of the Act, and that such imports are
materially injuring and threaten to
injure an industry in the United States.

Scope of Investigations

The products covered by these
investigations are all finished circular
sawblades, whether slotted or not, with
a working part that is comprised of a
diamond segment or segments, and
parts thereof, regardless of specification
or size, except as specifically excluded
below. Within the scope of these
investigations are semifinished diamond
sawblades, including diamond sawblade
cores and diamond sawblade segments.
Diamond sawblade cores are circular
steel plates, whether or not attached to



35626

Federal Register/Vol. 70, No. 118/ Tuesday, June 21, 2005/ Notices

non-steel plates, with slots. Diamond
sawblade cores are manufactured
principally, but not exclusively, from
alloy steel. A diamond sawblade
segment consists of a mixture of
diamonds (whether natural or synthetic,
and regardless of the quantity of
diamonds) and metal powders
(including, but not limited to, iron,
cobalt, nickel, tungsten carbide) that are
formed together into a solid shape (from
generally, but not limited to, a heating
and pressing process).

Sawblades with diamonds directly
attached to the core with a resin or
electroplated bond, which thereby do
not contain a diamond segment, are not
included within the scope of the
investigations. Diamond sawblades and/
or sawblade cores with a thickness of
less than 0.025 inches, or with a
thickness greater than 1.1 inches, are
excluded from the scope of the
investigations. Circular steel plates that
have a cutting edge of non—diamond
material, such as external teeth that
protrude from the outer diameter of the
plate, whether or not finished, are
excluded from the scope of these
investigations. Diamond sawblade cores
with a Rockwell C hardness of less than
25 are excluded from the scope of the
petition. Diamond sawblades and/or
diamond segment(s) with diamonds that
predominantly have a mesh size number
greater than 240 (such as 250 or 260) are
excluded from the scope of the
investigations.

Merchandise subject to these
investigations is typically imported
under heading 8202.39.00.00 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”’). When
packaged together as a set for retail sale
with an item that is separately classified
under headings 8202 to 8205 of the
HTSUS, diamond sawblades or parts
thereof may be imported under heading
8206.00.00.00 of the HTSUS. The tariff
classification is provided for
convenience and U.S. Customs and
Border Protection purposes; however,
the written description of the scope of
these investigations is dispositive.

Comments on Scope of Investigations

During our review of the Petitions, we
discussed the scope with Petitioner to
ensure that it accurately reflects the
product for which the domestic industry
is seeking relief. Moreover, as discussed
in the preamble to the Department’s
regulations, we are setting aside a
period for interested parties to raise
issues regarding product coverage. See
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27295, 27323
(1997). The Department encourages all
interested parties to submit such

comments within 20 calendar days of
publication of this initiation notice.
Comments should be addressed to
Import Administration’s Central
Records Unit in Room 1870, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230 - Attn: Mark
Manning. The period of scope
consultations is intended to provide the
Department with ample opportunity to
consider all comments and consult with
interested parties prior to the issuance
of the preliminary determinations.

Determination of Industry Support for
the Petitions

Section 732(b)(1) of the Act requires
that a Petition be filed by or on behalf
of the domestic industry. In order to
determine whether a petition has been
filed by or on behalf of the industry the
Department, pursuant to section
732(c)(4)(A) of the Act, determines
whether a minimum percentage of the
relevant industry supports the Petition.
A Petition meets this requirement if the
domestic producers or workers who
support the Petition account for: (i) at
least 25 percent of the total production
of the domestic like product; and (ii)
more than 50 percent of the production
of the domestic like product produced
by that portion of the industry
expressing support for, or opposition to,
the Petition. Moreover, section
732(c)(4)(D) of the Act provides that, if
the Petition does not establish support
of domestic producers or workers
accounting for more than 50 percent of
the total production of the domestic like
product, the Department shall: (i) poll
the industry or rely on other
information in order to determine if
there is support for the Petition, as
required by subparagraph (A), or (ii)
determine industry support using a
statistically valid sampling method.

Section 771(4)(A) of the Act defines
the “industry” as the producers of a
domestic like product. Thus, to
determine whether a Petition has the
requisite industry support, the statute
directs the Department to look to
producers and workers who produce the
domestic like product. The International
Trade Commission (“ITC”’), which is
responsible for determining whether
“the domestic industry”” has been
injured, must also determine what
constitutes a domestic like product in
order to define the industry. While both
the Department and the ITC must apply
the same statutory definition regarding
the domestic like product (section
771(10) of the Act), they do so for
different purposes and pursuant to a
separate and distinct authority. In
addition, the Department’s

determination is subject to limitations of
time and information. Although this
may result in different definitions of the
like product, such differences do not
render the decision of either agency
contrary to law. See USEC, Inc. v.
United States, 132 F. Supp. 2d 1, 8 (CIT
2001), citing Algoma Steel Corp. Ltd. v.
United States, 688 F. Supp. 639, 642—44
(CIT 1988).

Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation,”
i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the Petition.

With regard to the domestic like
product, Petitioner does not offer a
definition of domestic like product
distinct from the scope of the
investigations. Based on our analysis of
the information submitted in the
Petitions, we have determined there is
a single domestic like product, diamond
sawblades, which is defined further in
the “Scope of the Investigations”
section above, and we have analyzed
industry support in terms of that
domestic like product.

Based on information provided in the
Petitions, the share of total estimated
U.S. production of the domestic like
product in calendar year 2004
represented by Petitioner did not
account for more than 50 percent of the
total production of the domestic like
product. Therefore, in accordance with
732(c)(4)(D) of the Act, we polled the
industry. See Notice of Request for
Information and Extension of the
Deadline for Determining the Adequacy
of the Petitions for: Diamond Sawblades
and Parts Thereof From the People’s
Republic of China and the Republic of
Korea, 70 FR 29478 (May 23, 2005).

On May 18, 20, 23, and 25, 2005, we
issued polling questionnaires to all
known producers of diamond sawblades
identified in the Petitions, submission
from other interested parties, and found
on the internet by the Department. The
questionnaires are on file in the Central
Records Unit (“CRU”’) in room B—099 of
the main Department of Commerce
building. Additionally, the
questionnaires were available on the
Import Administration website. We
requested that each company complete
the polling questionnaire and certify
their responses by faxing their responses
to the Department by the due date. Late
responses were not included in our
analysis. For a detailed discussion of the
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responses received please see the
Initiation Checklists at Attachment 1.

Our analysis of the data indicates that
the domestic producers of diamond
sawblades who support the Petitions
account for at least 25 percent of the
total production of the domestic like
product and more than 50 percent of the
production (by U.S. dollar sales value)
of the domestic like product produced
by that portion of the industry
expressing support for, or opposition to,
the Petition. See Initiation Checklist at
Attachment I. Accordingly, the
Department determines that the
industry support requirements of
section 732(c)(4)(A) of the Act have
been met. Therefore, the Department
determines that Petitioner filed these
petitions on behalf of the domestic
industry because it is an interested party
as defined in section 771(9)(F) of the
Act and it has demonstrated sufficient
industry support with respect to the
antidumping investigations that it is
requesting the Department initiate. See
Initiation Checklists at Attachment I
(Industry Support).

U.S. Price and Normal Value

The following is a description of the
allegation of sales at less than fair value
upon which the Department based its
decision to initiate these investigations
on Korea and the PRC. The sources of
data for the deductions and adjustments
relating to the U.S. price, home—market
price (Korea only) and the factors of
production (PRC only) are also
discussed in the country—specific
Initiation Checklist. See Korea Initiation
Checklist and PRC Initiation Checklist.
Should the need arise to use any of this
information as facts available under
section 776 of the Act in our
preliminary or final determinations, we
may reexamine the information and
revise the margin calculations, if
appropriate.

PRC

Export Price

Petitioner based export price on a
price quotation from a Chinese
producer/exporter of diamond
sawblades. Based on information
provided by the Petitioner, contained in
a price quote sheet from a Chinese
producer/exporter of diamond
sawblades, the Department recalculated
the price. See proprietary PRC Initiation
Checklist for details of recalculation.
The Department deducted from this
price the costs associated with exporting
and delivering the product, including
freight expense, inland insurance, and
brokerage and handling. The
Department adjusted this price

quotation to the PRC. See proprietary
PRC Initiation Checklist.
Normal Value

Petitioner asserted that the PRC is a
non—-market economy (“NME”’) and no
determination to the contrary has yet
been made by the Department. In
previous investigations, the Department
has determined that the PRC is a NME.
See Notice of Final Determination of
Sales at Less Than Fair Value:
Magnesium Metal from the People’s
Republic of China, 70 FR 9037
(February 24, 2005), Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Tissue Paper
Products from the People’s Republic of
China, 70 FR 7475 (February 14, 2005),
and Notice of Final Determination of
Sales at Less Than Fair Value: Certain
Frozen and Canned Warmwater Shrimp
from the People’s Republic of China, 69
FR 70997 (December 8, 2004). In
accordance with section 771(18)(C)(i) of
the Act, the presumption of NME status
remains in effect until revoked by the
Department. The presumption of NME
status for the PRC has not been revoked
by the Department and remains in effect
for purposes of the initiation of this
investigation. Accordingly, the normal
value (“NV”’) of the product is
appropriately based on factors of
production valued in a surrogate market
economy country in accordance with
section 773(c) of the Act. In the course
of this investigation, all parties will
have the opportunity to provide relevant
information related to the issues of the
PRC’s NME status and the granting of
separate rates to individual exporters.

Petitioner selected India as the
surrogate country. Petitioner argued
that, pursuant to section 773(c)(4) of the
Act, India is an appropriate surrogate
because it is a market—-economy country
that is at a comparable level of
economic development to the PRC and
is a significant producer and exporter of
diamond sawblades. See Petition, Vol. II
at 9 and 10. Based on the information
provided by Petitioner, we believe that
its use of India as a surrogate country is
appropriate for purposes of initiating
this investigation. After the initiation of
the investigation, we will solicit
comments regarding surrogate country
selection. Also, pursuant to 19 CFR
351.301(c)(3)(i) of the Department=s
regulations, interested parties will be
provided an opportunity to submit
publicly available information to value
factors of production within 40 days
after the date of publication of the
preliminary determination.

Petitioner explained that the
production process for diamond
sawblades takes place in two stages: 1)
the production of diamond blade cores;

and 2) the production of the finished
diamond blade, which includes the
production of diamond segments.
Petitioner stated that Chinese
manufacturers of diamond sawblades
may either produce both cores and
finished blades, or may purchase
sawblade cores from other Chinese
entities. See Petition Vol. IT at 12. In
building—up the factors of production,
Petitioner started with a complete core
as the primary input in finished
diamond sawblades.

Petitioner provided a dumping margin
calculation using the Department’s NME
methodology as required by 19 CFR
351.202(b)(7)(1)(C). See Petition at
Exhibit II-21, see also, June 1, 2005,
Amendment to the Petition, at Exhibit 3,
and June 8, 2005, Amendment to the
Petition, at Exhibit 4. To determine the
quantities of inputs used by the PRC
producers to produce a finished
diamond sawblade, Petitioner relied on
the production experience and actual
consumption rates of a U.S. diamond
sawblade producer for the period
October 2004 through March 2005.
Petitioner stated that the product
selected was chosen because it is
commonly offered for sale by Chinese
producers and sold in the United States.
See Petition Vol. I at 3.

In accordance with section 773(c)(4)
of the Act, Petitioner valued factors of
production, where possible, on
reasonably available, public surrogate
country data. To value certain factors of
production, Petitioner used official
Indian government import statistics,
excluding those values from countries
previously determined by the
Department to be NME countries and
excluding imports into India from
Indonesia, Korea and Thailand, because
the Department has previously excluded
prices from these countries because they
maintain broadly—available, non—
industry specific export subsidies. See
Automotive Replacement Glass
Windshields From the People’s Republic
of China: Final Results of
Administrative Review, 69 FR 61790
(October 21, 2004), and accompanying
Issues and Decision Memorandum at
Comment 5.

For inputs valued in Indian rupees
and not contemporaneous with the POI,
Petitioner used information from the
wholesale price indices (“WPI”) in
India as published by the International
Monetary Fund in the International
Financial Statistics to determine the
appropriate adjustments for inflation. In
addition, Petitioner made currency
conversions, where necessary, based on
the average rupee/U.S. dollar exchange
rate for the POI as reported on the
Department’s website.
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To value electricity, the Petitioner
relied on information collected by the
International Energy Agency during the
year 2000 concerning prices paid by
industrial users. Petitioner revised this
data to adjust for inflation using the
Indian WPI in effect during the POL.

To value cores as an input of finished
diamond saw blades, Petitioner utilized
imports of cores imported into India
during the period October 2004 through
March 2005 as reported by
www.infodriveindia.com, which is a
fee—based website providing Indian
customs data. See June 8, 2005,
Amendment to the Petition at 2.
Petitioner explained that it excluded
from the calculation Indian imports of
cores with average unit values above Rs.
1500.00 because cores above this price
point are likely to be larger than the
models examined in the Petition. We
note that the infodrive data submitted
by Petitioner, which for some
observations indicates the size of the
cores, demonstrates that cores above
1500 Rs are likely to be a larger size.
Petitioner did not include imports from
NME countries and from Thailand,
Korea, and Indonesia. Petitioner
explained that the infodrive data is one
of the only publicly available data
sources for import values which permits
disaggregation at a detailed level and is
the best information reasonably
available to Petitioner to obtain product
specific information to value sawblade
cores for finished sawblades.

While Petitioner previously submitted
Indian import statistics from the Indian
Ministry of Commerce publication
Monthly Statistics of the Foreign Trade
of India (“MSFTT”) to value cores, we
noted that the applicable HTS category
(8202.39.00), can include both cores and
finished diamond sawblades. See June
1, 2005, Amendment to the Petition at
2. We find that the use of the MSFTI
import data could result in a potential
under—statement or over—statement of
normal value depending on the relative
composition of cores to other
merchandise imported under this HTS
category. Given: (1) that the record
currently contains insufficient detail to
resolve this potential drawback
regarding the MSFTI data; (2) that the
infodrive data, although it may be
incomplete, appears to be both specific
to the input in question as well as
contemporaneous; (3) that there is no
better data currently on the record to
value this input; (4) that the statutory
standard Petitioner bears at initiation
involving the provision of data
reasonably available to it appears to be
satisfied by the infodrive data; (5) that
Petitioner’s methodology of disregarding
higher—valued importations is an

inherently conservative approach; and
finally, (6) that using either the MSFTI
or infodrive data source provide
adequate evidence of dumping at the
initiation stage, we find that for
initiation purposes in this instance, it is
appropriate to use Petitioners’
submitted infodrive data to value cores.
However, should the need arise to use
the petition margin as facts available
under section 776 of the Act in our
preliminary or final determinations, we
will re—examine the valuation of cores
for the purposes of relying on the
petition margin.

The Department calculates and
publishes the surrogate values for labor
to be used in NME cases. Therefore, to
value labor, Petitioner used a labor rate
of $0.93 per hour, in accordance with
the Department’s regulations. See 19
CFR 351.408(c)(3) and Petition Vol. II at
20.

Petitioner calculated surrogate
financial ratios (overhead, SG&A and
profit) using information obtained from
the Reserve Bank of India publication
Reserve Bank of Indian Bulletin
published in August 2004, for the
period 2002—2003. Petitioner stated that
it was unable to obtain financial reports
from an Indian diamond sawblade
producer. See Petition Vol. II at 22. The
Department agrees with Petitioner’s
contention that, in the absence of
surrogate financial data for the specific
subject merchandise, the Department
may consider other financial data, such
as the Reserve Bank of India Bulletin.
See Heavy Forged Hand Tools, Finished
or Unfinished, With or Without Handles,
From the People’s Republic of China:
Preliminary Results of Administrative
Reviews and Preliminary Partial
Rescission of Antidumping Duty
Administrative Reviews, 70 FR 11934
(March 10, 2005). In this case, the
Department has accepted the financial
information from the Reserve Bank of
India Bulletin for the purposes of
initiation, because these data appear to
be the best information on such
expenses currently available to
Petitioner.

The Department’s practice in NME
proceedings is to add to surrogate values
based on import statistics a surrogate
freight cost calculated using the shorter
of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory. This adjustment is in
accordance with the Court of Appeals
for the Federal Circuit’s decision in
Sigma Corp. v. United States, 117 F. 3d
1401, 1408 (Fed. Cir. 1997). Here, the
Department has adjusted Petitioner’s NV
calculation to remove the raw material
freight expense. Petitioner was unable to

obtain the actual supplier distances to
the Chinese producer, and instead used
the distance from the port of exportation
to the Chinese company, 265 kilometers,
to calculate raw material supplier
freight expense. As the Petitioner was
unable to provide reasonably available
information to demonstrate that 265
kilometers was the shorter of the two
distances, see May 11, 2005,
Amendment to the Petition at 7, the
Department removed all supplier freight
expenses from the NV calculation.

Based on comparisons of EP to NV,
calculated in accordance with section
773(c) of the Act, the estimated
recalculated dumping margin for
diamond sawblades from the PRC is
164.09 percent.

Korea

Constructed Export Price

Petitioner based U.S. price on
constructed export price (“CEP”)
because it stated that Korean producers
of diamond blades typically sell subject
merchandise through affiliated trading
companies. See Volume III of the
Petition at page 2. Specifically,
Petitioner calculated CEP based on
offers of diamond sawblades
manufactured in Korea by Ehwa
Diamond Industrial Tool Co., Ltd.
(“Ehwa”), a large Korean manufacturer
of diamond sawblades, and offered for
sale in the United States by General
Tool, Inc. (“General Tool”’), Ehwa’s U.S.
sales affiliate. See Supplement to the
Petition, dated May 13, 2005 at Exhibit
6. Petitioner identified two sizes of
diamond sawblades commonly sold in
the U.S. market and obtained price
quotes for each size from General Tool.
Id. Petitioner calculated net U.S. prices
by deducting ocean freight/insurance,
harbor maintenance tax and
merchandise processing fee, U.S.
domestic freight, imputed credit
expense, commission fees, and an
amount for CEP profit. Id. at Exhibit 7.
The petitioner made no adjustments to
CEP for packing expenses. Id. at page
20.

We reviewed Petitioner’s data and
adjusted its calculation of CEP by
disallowing the deduction of
commission fees from the starting U.S.
price. Specifically, Petitioner did not
adjust NV for commission fees because
it stated that sales in the Korean market
were offered for sale directly by Ehwa
with no distributor involved. See
Volume III of the Petition at Exhibit ITI-
13. For CEP sales, Petitioner states that
General Tool sells sawblades to end—
users, distributors, and U.S. producers
of diamond blades. See Supplement to
the Petition, dated May 13, 2005 at
Exhibit 6. Further, Petitioner’s U.S.



Federal Register/Vol. 70, No. 118/ Tuesday, June 21, 2005/ Notices

35629

price quotes are based upon a
negotiation of sales terms between a
petitioning U.S. company and an
employee of General Tool. Id. Based
upon the affidavit provided in Exhibit 6
of the Supplement to the Petition, dated
May 13, 2005, it is reasonable to infer
that the sales offers in the United States
were negotiated and offered without the
benefit of an outside sales agent.
Therefore, since the price quotes
obtained in the Korean market were
directly from the Korean manufacturer,
and the price quotes obtained in the
U.S. market were directly from the
Korean manufacturer’s affiliate, the
Department is disallowing the
adjustment for commission fees. See
Checklist at Attachments IV and V for
the re—calculation of CEP and the
dumping margins.

Normal Value

To calculate NV, Petitioner provided
two price quotes, for two different sizes
of diamond sawblades, obtained
through foreign market research
regarding products manufactured by
Ehwa and offered for sale in the Korean
market. See Volume III of the Petition at
pages 14—15 and Exhibit III-13. These
sales prices were offered by Ehwa
without the involvement of a distributor
or agent. Id. Petitioner did not deduct
imputed credit expense from NV due to
a business proprietary reason. See Korea
Initiation Checklist for a discussion of
this issue. Petitioner made no
adjustment to the prices quotes, nor did
it adjust NV for packing expenses. See
Volume III of the Petition at page 15; see
Supplement to the Petition, dated May
13, 2005 at page 20.

Based on a comparison of CEP to NV,
calculated in accordance with section
773(a) of the Act, the estimated
recalculated dumping margin for
diamond sawblades from Korea is 63.61
percent to 67.59 percent.

Fair Value Comparisons

Based on the data provided by
Petitioner, there is reason to believe that
imports of diamond sawblades from the
PRC and Korea are being, or are likely
to be, sold in the United States at less
than fair value. Based upon
comparisons of export price to the NV,
calculated in accordance with section
773(c) of the Act, the estimated
recalculated dumping margin for
diamond sawblades from the PRC is
164.09 percent. Based upon
comparisons of CEP to the NV,
calculated in accordance with section
773(c) of the Act, the estimated
recalculated dumping margins for
diamond sawblades from Korea range
from 63.61 percent to 67.59 percent.

Allegations and Evidence of Material
Injury and Causation

With regard to the PRC and Korea,
Petitioner alleges that the U.S. industry
producing the domestic like product is
being materially injured, or is
threatened with material injury, by
reason of the individual and cumulated
imports of the subject merchandise sold
at less than NV. Petitioner contends that
the industry’s injured condition is
illustrated by the decline in customer
base, market share, domestic shipments,
prices and profit. We have assessed the
allegations and supporting evidence
regarding material injury and causation,
and we have determined that these
allegations are properly supported by
adequate evidence and meet the
statutory requirements for initiation. See
Initiation Checklists.

Separate Rates and Quantity and Value
Questionnaire

The Department recently modified the
process by which exporters and
producers may obtain separate-rate
status in NME investigations. This
change is described in Policy Bulletin
05.1: Separate-Rates Practice and
Application of Combination Rates in
Antidumping Investigations involving
Non-Market Economy Countries, (April
5, 2005), (“Policy Bulletin 05.1”)
available at http://ia.ita.doc.gov/.
Although the process has changed, now
requiring submission of a separate-rate
status application, the standard for
eligibility for a separate rate (which is
whether a firm can demonstrate an
absence of both de jure and de facto
governmental control over its export
activities) has not changed.

The specific requirements for
submitting a separate—rates application
are outlined in detail in the application
itself, and in Policy Bulletin 05.1, which
is also available on the Department’s
website at http://ia.ita.doc.gov/policy/
bull05-1.pdf. Regarding deadlines,
Policy Bulletin 05.1 explains that “(a)ll
applications are due sixty calendar days
after publication of the initiation notice.
This deadline applies equally to NME—
owned and wholly foreign—owned firms
for completing the applicable provisions
of the application and for submitting the
required supporting documentation.”
See Policy Bulletin 05.1 at page 5.

The deadline for submitting a
separate—rates application applies
equally to NME—-owned firms, wholly
foreign—owned firms, and foreign sellers
who purchase the subject merchandise
and export it to the United States.
Therefore, this notice constitutes public
notification to all firms eligible to seek
separate—rate status in the investigation

of diamond sawblades from the PRC
that they must submit a separate-rates
application within 60 calendar days of
the date of publication of this initiation
notice in the Federal Register. All
potential respondents should also bear
in mind that firms to which the
Department issues a Quantity and Value
(“Q&V”’) questionnaire must respond
both to this questionnaire and to the
separate-rates application by the
respective deadlines in order to receive
consideration for a separate—rate status.
In other words, the Department will not
give consideration to any separate rate—
status application made by parties that
were issued a Q&V questionnaire by the
Department but failed to respond to that
questionnaire within the established
deadline. The particular separate-rate
status application for this investigation
is available on the Department’s web
site http://ia.ita.doc.gov.

Use of Combination Rates in an NME
Investigation

The Department will calculate
combination rates for certain
respondents that are eligible for a
separate rate in this investigation. The
Separate Rates and Combination Rates
Bulletin, states:

“(w)hile continuing the practice of
assigning separate rates only to
exporters, all separate rates that the
Department will now assign in its
NME investigations will be specific
to those producers that supplied the
exporter during the period of
investigation. Note, however, that
one rate is calculated for the
exporter and all of the producers
which supplied subject
merchandise to it during the period
of investigation. This practice
applies both to mandatory
respondents receiving an
individually calculated separate
rate as well as the pool of non—
investigated firms receiving the
weighted—average of the
individually calculated rates. This
practice is referred to as the
application of “‘combination rates”
because such rates apply to specific
combinations of exporters and one
or more producers. The cash—
deposit rate assigned to an exporter
will apply only to merchandise
both exported by the firm in
question and produced by a firm
that supplied the exporter during
the period of investigation.”

Separate Rates and Combination Rates
Bulletin, at page 6.
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Initiation of Antidumping
Investigations

Based upon our examination of the
Petitions on diamond sawblades and
parts thereof from the PRC and Korea,
we find that these Petitions meet the
requirements of section 732 of the Act.
Therefore, we are initiating
antidumping duty investigations to
determine whether imports of diamond
sawblades from the PRC and Korea are
being, or are likely to be, sold in the
United States at less than fair value.
Unless postponed, we will make our
preliminary determinations no later
than 140 days after the date of these
initiations.

Distribution of Copies of the Petition

In accordance with section
732(b)(3)(A) of the Act, a copy of the
public version of the Petition has been
provided to the Government of the PRC
and the Government of Korea.

International Trade Commission
Notification

We have notified the International
Trade Commission (“ITC”’) of our
initiations, as required by section 732(d)
of the Act.

Preliminary Determination by the ITC

The ITC will preliminarily determine,
within 25 days after the date on which
it receives notice of these initiations,
whether there is a reasonable indication
that imports of diamond sawblades and
parts thereof from China and Korea are
causing material injury, or threatening
to cause material injury, to a U.S.
industry. See section 733(a)(2) of the
Act. A negative ITC determination will
result in the investigations being
terminated; otherwise, these
investigations will proceed according to
statutory and regulatory time limits.

This notice is issued and published
pursuant to section 777(i) of the Act.

Dated: June 13, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3209 Filed 6—20-05; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-001]

Continuation of Antidumping Duty
Order; Potassium Permanganate from
the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (‘“‘the Department”) and the
International Trade Commission (“ITC”)
that revocation of the antidumping duty
order on potassium permanganate from
the People’s Republic of China
(““China”) would likely lead to
continuation or recurrence of dumping,
and material injury to an industry in the
United States, the Department is
publishing notice of the continuation of
this antidumping duty order.

EFFECTIVE DATE: June 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit or Dana Mermelstein,
AD/CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—5050 or (202) 482—
1391, respectively.

SUPPLEMENTARY INFORMATION:

Background

On October 1, 2004, the Department
initiated and the ITC instituted a sunset
review of the antidumping duty order
on potassium permanganate from China,
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (‘“‘the Act”).1
As aresult of its review, the Department
found that revocation of the
antidumping duty order would likely
lead to continuation or recurrence of
dumping and notified the ITC of the
magnitude of the margins likely to
prevail were the order to be revoked.2
On June 2, 2005, the ITC determined,
pursuant to section 751(c) of the Act,
that revocation of the antidumping duty
order on potassium permanganate from
China would likely lead to continuation
or recurrence of material injury to an
industry in the United States within a
reasonably foreseeable time.3

Scope of the Order

Imports covered by this antidumping
duty order are shipments of potassium
permanganate, an inorganic chemical
produced in free—flowing, technical,
and pharmaceutical grades. Potassium
permanganate is currently classifiable
under item 2841.61.00 of the
Harmonized Tariff Schedule (HTS). The
HTS item number is provided for
convenience and customs purposes;

1 See Initiation of Five-year (“Sunset”) Reviews,
69 FR 58890 (October 1, 2004), and ITC
Investigation No.731-TA-125 (Second Review), 69
FR 58955 (October 1, 2004).

2 See Potassium Permanganate from the People’s
Republic of China; Five Year (“Sunset”) Review of
Antidumping Duty Order: Final Results, 70 FR
24520 (May 10, 2005).

3 See Investigation No. 731-TA-125 (Second
Review), 70 FR 32372 (June 2, 2005).

however, the written description
remains dispositive.

Determination

As a result of the determinations by
the Department and the ITC that
revocation of this antidumping duty
order would likely lead to continuation
or recurrence of dumping and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the antidumping
duty order on potassium permanganate
from China.

U.S. Customs and Border Protection
will continue to collect antidumping
duty deposits at the rates in effect at the
time of entry for all imports of subject
merchandise. The effective date of
continuation of this order will be the
date of publication in the Federal
Register of this Notice of Continuation.
Pursuant to section 751(c)(2) and
751(c)(6)(A) of the Act, the Department
intends to initiate the next five-year
review of this order not later than May
2010.

This five-year (sunset) review and
notice are in accordance with section
751(c) of the Act.

Dated: June 9, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3210 Filed 6—20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-838]

Notice of Final Results of Antidumping
Duty Changed Circumstances Review:
Certain Softwood Lumber Products
from Canada

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) has determined,
pursuant to section 751(b) of the Tariff
Act of 1930, as amended (the Act), that
Winton Global Lumber Ltd. (Winton
Global) is the successor—in-interest to
The Pas Lumber Company Ltd. (The
Pas) and, as a result, should be accorded
the same treatment previously accorded
to The Pas in regard to the antidumping
order on certain softwood lumber
products from Canada as of the date of
publication of this notice in the Federal
Register.

EFFECTIVE DATE: ]une 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Daniel O’Brien or David Neubacher, at
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(202) 482-1376 or (202) 482—-5823,
respectively; AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street & Constitution Avenue, NW,
Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On April 21, 2005, Winton Global
requested that the Department initiate
and conduct an expedited changed
circumstances review, in accordance
with section 751(b) of the Act and
sections 351.216(b) and 351.221(c)(3)
(2003) of the Department’s regulations,
to confirm that Winton Global is the
successor—in-interest to The Pas. On
May 9, 2005, the Department initiated
this review and simultaneously issued
its preliminary results that Winton
Global is the successor—in-interest to
The Pas and should receive The Pas’
cash deposit rate of 1.83 percent. See
Notice of Initiation and Preliminary
Results of Antidumping Duty Changed
Circumstances Review Antidumping
Duty Administrative Review: Certain
Softwood Lumber Products from
Canada, 70 FR 25812 (May 16, 2005)
(Preliminary Results). In the Preliminary
Results, we stated that interested parties
could request a hearing or submit case
briefs and/or written comments to the
Department no later than 20 days after
publication of the Preliminary Results
notice in the Federal Register, and
submit rebuttal briefs, limited to the
issues raised in those case briefs, seven
days subsequent to the due date of the
case briefs. We did not receive any
hearing requests or comments on the
Preliminary Results.

Scope of the Order

The products covered by this order
are softwood lumber, flooring and
siding (softwood lumber products).
Softwood lumber products include all
products classified under headings
4407.1000, 4409.1010, 4409.1090, and
4409.1020, respectively, of the
Harmonized Tariff Schedule of the
United States (HTSUS), and any
softwood lumber, flooring and siding
described below. These softwood
lumber products include:

(1) coniferous wood, sawn or chipped
lengthwise, sliced or peeled,
whether or not planed, sanded or
finger—jointed, of a thickness
exceeding six millimeters;

(2) coniferous wood siding (including
strips and friezes for parquet
flooring, not assembled)
continuously shaped (tongued,
grooved, rabbeted, chamfered, v—
jointed, beaded, molded, rounded

or the like) along any of its edges or
faces, whether or not planed,
sanded or finger—jointed;

(3) other coniferous wood (including
strips and friezes for parquet
flooring, not assembled)
continuously shaped (tongued,
grooved, rabbeted, chamfered, v—
jointed, beaded, molded, rounded
or the like) along any of its edges or
faces (other than wood moldings
and wood dowel rods) whether or
not planed, sanded or finger—
jointed; and

(4) coniferous wood flooring
(including strips and friezes for
parquet flooring, not assembled)
continuously shaped (tongued,
grooved, rabbeted, chamfered, v—
jointed, beaded, molded, rounded
or the like) along any of its edges or
faces, whether or not planed,
sanded or finger—jointed.

Although the HTSUS subheadings are

None of the components exceeds 1”
in actual thickness or 83" in length.

¢ Radius-cut box—spring-frame
components, not exceeding 1’ in
actual thickness or 83" in length,
ready for assembly without further
processing. The radius cuts must be
present on both ends of the boards
and must be substantial cuts so as
to completely round one corner.

¢ Fence pickets requiring no further
processing and properly classified
under HTSUS 4421.90.70, 1” or less
in actual thickness, up to 8” wide,
6’ or less in length, and have finials
or decorative cuttings that clearly
identify them as fence pickets. In
the case of dog—eared fence pickets,
the corners of the boards should be
cut off so as to remove pieces of
wood in the shape of isosceles right
angle triangles with sides
measuring 3/4 inch or more.

e U.S. origin lumber shipped to

provided for convenience and customs
purposes, the written description of the
merchandise under review is
dispositive.

Canada for minor processing and
imported into the United States, is
excluded from the scope of this
order if the following conditions are

Softwood lumber products excluded

from the scope:

e trusses and truss kits, properly
classified under HTSUS 4418.90

o Ijoist beams

¢ assembled box spring frames

e pallets and pallet kits, properly
classified under HTSUS 4415.20

e garage doors

¢ edge—glued wood, properly
classified under HTSUS
4421.90.97.40 (formerly HTSUS
4421.90.98.40)

e properly classified complete door
frames

o properly classified complete
window frames

e properly classified furniture

Softwood lumber products excluded

from the scope only if they meet certain
requirements:

e Stringers (pallet components used
for runners): if they have at least
two notches on the side, positioned
at equal distance from the center, to
properly accommodate forklift
blades, properly classified under
HTSUS 4421.90.97.40 (formerly
HTSUS 4421.90.98.40)

e Box—spring frame kits: if they
contain the following wooden
pieces - two side rails, two end (or
top) rails and varying numbers of
slats. The side rails and the end
rails should be radius—cut at both
ends. The kits should be
individually packaged, they should
contain the exact number of
wooden components needed to
make a particular box—spring frame,
with no further processing required.

met: 1) the processing occurring in
Canada is limited to kiln—drying,
planing to create smooth—to-size
board, and sanding; and 2) if the
importer establishes to U.S.
Customs and Border Protections’s
(CBP) satisfaction that the lumber is
of U.S. origin.

e Softwood lumber products
contained in single family home
packages or kits,* regardless of tariff
classification, are excluded from the
scope of this order if the following
criteria are met:

(A) The imported home package or kit
constitutes a full package of the
number of wooden pieces specified
in the plan, design or blueprint
necessary to produce a home of at
least 700 square feet produced to a
specified plan, design or blueprint;

(B) The package or kit must contain
all necessary internal and external
doors and windows, nails, screws,
glue, subfloor, sheathing, beams,
posts, connectors and if included in
purchase contract decking, trim,
drywall and roof shingles specified
in the plan, design or blueprint;

(C) Prior to importation, the package
or kit must be sold to a retailer of
complete home packages or kits
pursuant to a valid purchase
contract referencing the particular
home design plan or blueprint, and

1To ensure administrability, we clarified the
language of this exclusion to require an importer
certification and to permit single or multiple entries
on multiple days. We also instructed importers to
retain and make available for inspection specific
documentation in support of each entry.
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signed by a customer not affiliated
with the importer;

(D) The whole package must be
imported under a single
consolidated entry when permitted
by CBP, whether or not on a single
or multiple trucks, rail cars or other
vehicles, which shall be on the
same day except when the home is
over 2,000 square feet;

(E) The following documentation
must be included with the entry
documents:

e a copy of the appropriate home
design, plan, or blueprint matching
the entry;

e a purchase contract from a retailer
of home kits or packages signed by
a customer not affiliated with the
importer;

¢ a listing of inventory of all parts of
the package or kit being entered that
conforms to the home design
package being entered;

e in the case of multiple shipments on
the same contract, all items listed
immediately above which are
included in the present shipment
shall be identified as well.

We have determined that the
excluded products listed above are
outside the scope of this order, provided
the specified conditions are met.
Lumber products that CBP may classify
as stringers, radius cut box—spring-frame
components, and fence pickets, not
conforming to the above requirements,
as well as truss components, pallet
components, and door and window
frame parts, are covered under the scope
of this order and may be classified
under HTSUS subheadings
4418.90.40.90, 4421.90.70.40, and
4421.90.98.40. Due to changes in the
2002 HTSUS whereby subheading
4418.90.40.90 and 4421.90.98.40 were
changed to 4418.90.45.90 and
4421.90.97.40, respectively, we are
adding these subheadings as well.

In addition, this scope language has
been further clarified to now specify
that all softwood lumber products
entered from Canada claiming non—
subject status based on U.S. country of
origin will be treated as non—subject
U.S.-origin merchandise under the
countervailing duty order, provided that
these softwood lumber products meet
the following condition: upon entry, the
importer, exporter, Canadian processor
and/or original U.S. producer establish
to CBP’s satisfaction that the softwood
lumber entered and documented as
U.S.-origin softwood lumber was first
produced in the United States as a
lumber product satisfying the physical
parameters of the softwood lumber

scope.2 The presumption of non—subject
status can, however, be rebutted by
evidence demonstrating that the
merchandise was substantially
transformed in Canada.

Final Results of Changed
Circumstances Review

Based on the information provided by
Winton Global, and the fact that the
Department did not receive any
comments during the comment period
following the preliminary results of this
review, the Department hereby
determines that Winton Global is the
successor—in-interest to The Pas for
antidumping duty cash deposit
purposes.

Instructions to the U.S. Customs and
Border Protection

The Department will instruct CBP to
suspend liquidation of all shipments of
the subject merchandise produced and
exported by Winton Global entered, or
withdrawn from warehouse, for
consumption, on or after the publication
date of this notice at 1.83 percent (i.e.
The Pas’ cash deposit rate). This deposit
rate shall remain in effect until
publication of the final results of the
ongoing administrative review, in which
Winton Global/The Pas is participating.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APOs) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.306. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a sanctionable
violation.

This notice is in accordance with
sections 751(b) and 777(1)(1) of the Act,
and section 351.216(e) of the
Department’s regulations.

Dated: June 15, 2005.
Joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration.
[FR Doc. E5—3212 Filed 6—20-05; 8:45 am]

BILLING CODE: 3510-DS-S

2 See the scope clarification message (3034202),
dated February 3, 2003, to CBP, regarding treatment
of U.S.-origin lumber on file in the Central Records
Unit, Room B-099 of the main Commerce Building.

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-838]

Initiation of Antidumping Duty
Changed Circumstances Review:
Certain Softwood Lumber Products
from Canada

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: June 21, 2005.
SUMMARY: In accordance with section
751(b)(1) of the Tariff Act of 1930, as
amended (the Act), and 19 CFR
351.216(b) (2003), the Coalition for Fair
Lumber Imports (the Coalition), a
domestic interested party, filed a
request for a changed circumstances
review of the antidumping duty order
on certain softwood lumber products
from Canada, as described below. In
response to this request, the Department
of Commerce (the Department) is
initiating the requested review.

FOR FURTHER INFORMATION CONTACT:
Shane Subler or Constance Handley, at
(202) 482—0189 or (202) 482—-0631,
respectively; AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION: As a result
of the first administrative review of the
antidumping duty order on certain
softwood lumber products from Canada,
imports of softwood lumber from West
Fraser Mills Ltd. (West Fraser) and
Weldwood of Canada Limited
(Weldwood) received company—specific
cash—deposit rates (see Notice of
Amended Final Results of Antidumping
Duty Administrative Review: Certain
Softwood Lumber Products from
Canada, 70 FR 3358 (January 24, 2005)).
Both companies are participating as
separate companies in the ongoing
second administrative review of this
order, which covers the period May 1,
2003, through April 30, 2004. The
Coalition has provided the Department
with information indicating that as of
January 1, 2005, Weldwood was
amalgamated with West Fraser and
ceased to exist as a separate corporate
entity. As a result, the Coalition is
requesting that the Department initiate a
changed circumstances review to
establish a new cash—deposit rate for the
merged entity.

SCOPE OF THE ORDER:

The products covered by this order
are softwood lumber, flooring and
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siding (softwood lumber products).
Softwood lumber products include all
products classified under headings
4407.1000, 4409.1010, 4409.1090, and
4409.1020, respectively, of the
Harmonized Tariff Schedule of the
United States (HTSUS), and any
softwood lumber, flooring and siding
described below. These softwood
lumber products include:

(1) coniferous wood, sawn or chipped
lengthwise, sliced or peeled,
whether or not planed, sanded or
finger—jointed, of a thickness
exceeding six millimeters;

(2) coniferous wood siding (including
strips and friezes for parquet
flooring, not assembled)
continuously shaped (tongued,
grooved, rabbeted, chamfered, v—
jointed, beaded, molded, rounded
or the like) along any of its edges or
faces, whether or not planed,
sanded or finger—jointed;

(3) other coniferous wood (including
strips and friezes for parquet
flooring, not assembled)
continuously shaped (tongued,
grooved, rabbeted, chamfered, v—
jointed, beaded, molded, rounded
or the like) along any of its edges or
faces (other than wood moldings
and wood dowel rods) whether or
not planed, sanded or finger—
jointed; and

(4) coniferous wood flooring
(including strips and friezes for
parquet flooring, not assembled)
continuously shaped (tongued,
grooved, rabbeted, chamfered, v—
jointed, beaded, molded, rounded
or the like) along any of its edges or
faces, whether or not planed,
sanded or finger—jointed.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under investigation is
dispositive. Preliminary scope
exclusions and clarifications were
published in three separate Federal
Register notices.

Softwood lumber products excluded
from the scope:

e trusses and truss kits, properly

classified under HTSUS 4418.90

e [-joist beams

¢ assembled box spring frames

o pallets and pallet kits, properly
classified under HTSUS 4415.20

e garage doors

¢ edge—glued wood, properly
classified under HTSUS
4421.90.97.40 (formerly HTSUS
4421.90.98.40)

e properly classified complete door
frames

e properly classified complete
window frames

o properly classified furniture

Softwood lumber products excluded
from the scope only if they meet certain
requirements:

o Stringers (pallet components used

for runners): if they have at least
two notches on the side, positioned
at equal distance from the center, to
properly accommodate forklift
blades, properly classified under
HTSUS 4421.90.97.40 (formerly
HTSUS 4421.90.98.40).

® Box—spring frame kits: if they

contain the following wooden
pieces - two side rails, two end (or
top) rails and varying numbers of
slats. The side rails and the end
rails should be radius—cut at both
ends. The kits should be
individually packaged, they should
contain the exact number of
wooden components needed to
make a particular box spring frame,
with no further processing required.
None of the components exceeds 1”
in actual thickness or 83” in length.

e Radius-cut box-spring-frame

components, not exceeding 1” in
actual thickness or 83" in length,
ready for assembly without further
processing. The radius cuts must be
present on both ends of the boards
and must be substantial cuts so as
to completely round one corner.

e Fence pickets requiring no further

processing and properly classified
under HTSUS 4421.90.70, 1” or less
in actual thickness, up to 8" wide,
6’ or less in length, and have finials
or decorative cuttings that clearly
identify them as fence pickets. In
the case of dog—eared fence pickets,
the corners of the boards should be
cut off so as to remove pieces of
wood in the shape of isosceles right
angle triangles with sides
measuring 3/4 inch or more.

e U.S. origin lumber shipped to

Canada for minor processing and
imported into the United States, is
excluded from the scope of this
order if the following conditions are
met: 1) the processing occurring in
Canada is limited to kiln—drying,
planing to create smooth—to-size
board, and sanding, and 2) the
importer establishes to U.S.
Customs and Border Protection’s
(CBP) satisfaction that the lumber is
of U.S. origin.?

e Softwood lumber products

contained in single family home
packages or kits,? regardless of tariff

1For further clarification pertaining to this
exclusion, see the additional language concluding
the scope description below.

2To ensure administrability, we clarified the
language of this exclusion to require an importer

classification, are excluded from the
scope of the orders if the following
criteria are met:

1. The imported home package or kit
constitutes a full package of the
number of wooden pieces specified
in the plan, design or blueprint
necessary to produce a home of at
least 700 square feet produced to a
specified plan, design or blueprint;

2. The package or kit must contain all
necessary internal and external
doors and windows, nails, screws,
glue, subfloor, sheathing, beams,
posts, connectors and, if included
in purchase contract, decking, trim,
drywall and roof shingles specified
in the plan, design or blueprint;

3. Prior to importation, the package or
kit must be sold to a retailer of
complete home packages or kits
pursuant to a valid purchase
contract referencing the particular
home design plan or blueprint, and
signed by a customer not affiliated
with the importer;

4. The whole package must be
imported under a single
consolidated entry when permitted
by CBP, whether or not on a single
or multiple trucks, rail cars or other
vehicles, which shall be on the
same day except when the home is
over 2,000 square feet;

5. The following documentation must
be included with the entry
documents:

e a copy of the appropriate home
design, plan, or blueprint matching
the entry;

¢ a purchase contract from a retailer
of home kits or packages signed by
a customer not affiliated with the
importer;

e a listing of inventory of all parts of
the package or kit being entered that
conforms to the home design
package being entered;

e in the case of multiple shipments on
the same contract, all items listed
immediately above which are
included in the present shipment
shall be identified as well.

We have determined that the

excluded products listed above are
outside the scope of this order provided
the specified conditions are met.
Lumber products that CBP may classify
as stringers, radius cut box—spring-frame
components, and fence pickets, not
conforming to the above requirements,
as well as truss components, pallet
components, and door and window
frame parts, are covered under the scope

certification and to permit single or multiple entries
on multiple days, as well as instructing importers
to retain and make available for inspection specific
documentation in support of each entry.
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of this order and may be classified
under HTSUS subheadings
4418.90.40.90, 4421.90.70.40, and
4421.90.98.40. Due to changes in the
2002 HTSUS whereby subheading
4418.90.40.90 and 4421.90.98.40 were
changed to 4418.90.45.90 and
4421.90.97.40, respectively, we are
adding these subheadings as well.

In addition, this scope language has
been further clarified to now specify
that all softwood lumber products
entered from Canada claiming non—
subject status based on U.S. country of
origin will be treated as non—subject
U.S.-origin merchandise under the
antidumping and countervailing duty
orders, provided that these softwood
lumber products meet the following
condition: upon entry, the importer,
exporter, Canadian processor and/or
original U.S. producer establish to CBP’s
satisfaction that the softwood lumber
entered and documented as U.S.-origin
softwood lumber was first produced in
the United States as a lumber product
satisfying the physical parameters of the
softwood lumber scope.? The
presumption of non—subject status can,
however, be rebutted by evidence
demonstrating that the merchandise was
substantially transformed in Canada.

INITIATION OF CHANGED
CIRCUMSTANCES REVIEW:

Pursuant to section 751(b)(1) of the
Act, the Department will conduct a
changed circumstances review upon
receipt of information concerning, or a
request from an interested party for a
review of, an antidumping duty order
which shows changed circumstances
sufficient to warrant a review of the
order. The Coalition contends that West
Fraser and Weldwood should have a
combined cash—deposit rate because
they are no longer separate companies.
In accordance with 19 CFR 351.216(d),
the Department finds there is sufficient
information to warrant initiating a
changed circumstances review.
Therefore, pursuant to section 751(b)(1)
of the Act and 19 CFR 351.216(d), we
are initiating a changed circumstances
administrative review to determine the
facts surrounding the merger and what
cash—deposit rate should be applied to
entries produced and exported by the
merged entity.

The Department will publish in the
Federal Register a notice of preliminary
results of changed circumstances
antidumping duty administrative review
in accordance with 19 CFR

3 See the scope clarification message (3034202),
dated February 3, 2003, to CBP, regarding treatment
of U.S.-origin lumber on file in the Central Records
Unit, Room B-099 of the main Commerce Building.

351.221(b)(4) and 351.221(c)(3)(),
which will set forth the Department’s
preliminary factual and legal
conclusions. Pursuant to 19 CFR
351.221(b)(4)(ii), interested parties will
have an opportunity to comment on the
preliminary results. The Department
will issue its final results of review in
accordance with the time limits set forth
in 19 CFR 351.216(e).

This notice is in accordance with
section 751(b)(1) of the Act.

Dated: June 13, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3215 Filed 6—20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-475-821]

Certain Stainless Steel Wire Rod from
Italy: Amended Final Countervailing
Duty Determination in Accordance with
Decision upon Remand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: June 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Darla Brown, AD/CVD Operations,
Office 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW,
Washington, DC 20230; telephone: (202)
482-2786.

SUPPLEMENTARY INFORMATION: Following
publication of the Final Affirmative
Countervailing Duty Determination:
Certain Stainless Steel Wire Rod from
Italy, 63 FR 40474 (July 29, 1998) (Final
Determination), and Notice of
Countervailing Duty Order: Stainless
Steel Wire Rod from Italy, 63 FR 49334
(September 15, 1998) (CVD Order), AL
Tech Specialty Steel Corp., Carpenter
Technology Corp., Republic Engineered
Steels, Talley Metals Technology, Inc.
and United Steel Workers of America,
AFL—CIO/CLC (collectively, AL Tech),
the petitioners in this case, and the
respondents, Acciaierie Valbruna S.r.l.
and Acciaierie Di Bo